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COURT  RULES. 


BT7FBEME  OOITBT  OF  NORTH  OAROUNA.^ 


0.  WHIEN  HEARD.  The  transcript  of 
record  on  appeal  from  a  Judgment  rendered 
before  the  commencement  of  a  term  of  this 
court  must  be  docketed  at  such  term  before 
entering  upon  the  caU  of  the  docket  of  the 
district  to  which  It  belongs,  and  stand  for 
argument  in  Its  order.  The  transcript  of 
the  record  on  appeal  from  a  court  in  a  coun- 
ty in  which  the  court  shall  be  held  during 
the  term  of  this  court  may  be  filed  at  such 
term,  or  at  the  next  succeeding  term.  If 
filed  before  the  court  begins  the  perusal  of 
the  docket  of  the  district  to  which  It  belongs, 
it  shall  be  heard  In  its  order;  otherwise,  if 
a  ciYll  case,  it  shaU  be  continued,  unless,  by 
consent,  it  is  submitted  upon  printed  argu- 
ment, under  rule  10;  but  appeals  in  criminal 
actions  shall  each  be  heard  at  the  term  at 
which  it  is  docketed,  unless  for  cause,  or  by 
consent,  it  is  continued:  provided,  however, 
that  a  cause  from  the  First,  Second  and 
Third  districts,  which  is  tried  between  Jan- 
uary 1st  and  the  first  Monday  in  February, 
and  between  September  1st  and  the  last 
Monday  in  September,  is  not  required  to  be 
docketed  at  the  immediately  succeeding 
term  of  this  court,  though  if  docketed  in 
time  for  hearing  at  said  first  term,  the  ap- 
peal will  stand  regularly  for  argument. 

6.  APPEALS  IN  CRIMINAL  AOTIONa 
Appeals  in  criminal  cases,  docketed  before 
the  call  of  the  docket  for  its  district,  shall  be 
beard  before  the  appeals  in  civil  cases  from 
said  district.  Criminal  appeals  docketed 
after  the  beginning  of  the  call  of  the  docket 
of  the  district  to  which  they  belong,  shall  be 
called  immediately  at  the  close  of  argument 
of  appeals  from  the  Twelfth  district,  unless, 
for  cause,  otherwise  ordered,  and  shall  have 
priority  over  civil  cases  placed  at  the  end 
of  the  docket. 

17.  DISMISSED  BY  APPELLEE.  If  the 
appellant  in  a  civil  action  shall  fail  to  bring 
up  and  file  a  transcript  of  the  record  before 
the  court  begins  the  call  of  causes  of  the  dis- 
trict from  which  it  comes  at  the  term  of  this 
court  in  which  such  transcript  is  required  to 
be  filed,  the  appellee,  on  exhibiting  the  cer- 
tificate of  the  clerk  of  the  court  from  which 
the  appeal  comes,  showing  the  names  of  the 
parties  thereto,  the  time  when  the  judgment 
and  appeal  were  taken,  the  name  of  the  ap- 
pellant, and  the  date  of  the  settling  of  the 
case  on  appeal,  if  it  has  been  settled,  and 
filing  said  certificate  or  a  certified  transcript 


of  the  record  in  this  court,  may  have  the  ap- 
peal docketed  and  dismissed  at  the  appel- 
lant's cost,  with  leave  to  the  appellant,  dur- 
ing the  term,  and  after  notice  to  the  appel- 
lee, to  apply  for  the  redocketing  of  the  cause. 
2a  WHAT  TO  BE  PRINTED.  Fifteen 
copies  of  the  entire  transcript  sent  up  in 
each  action  shall  be  printed,  except  in  pau- 
per appeals.  In  these  latter  the  clerk  of 
this  court  shall  make  five  typewritten  copies 
of  such  parts  of  the  record  as  present  the  ex- 
ceptions. Should  the  appellant  gain  the  ap- 
peal, the  cost  of  such  typewritten  copies 
shall  be  taxed  against  the  appellee  as  part  of 
the  costs  on  appeal.  The  printed  transcript 
shall  be  in  the  order  required  by  rule  19(1) 
and  shall  contain  the  marginal  references 
and  index  required  by  rules  19(2)  and  19(3). 
Though,  for  economy,  the  marginal  refer- 
ences in  the  manuscript  may  be  printed  as 
sub-heads  in  the  body  of  the  record  and  not 
on  the  margin. 

29.  HOW  PRINTED.  The  transcript  on 
appeal  shall  be  printed  under  the  direction 
of  the  clerk  of  this  court  and  in  the  same 
type  and  style,  and  pages  of  same  size,  as 
the  Reports  of  this  court,  unless  it  is  printed 
below  in  the  required  style  and  manner.  If 
it  is  to  be  printed  here,  the  party  sending 
up  the  appeal  shall  send  therewith  a  deposit 
in  cash,  for  that  purpose,  to  the  clerk  of  this 
court,  of  sixty  cents  (which  includes  ten 
cents  for  the  clerk)  for  each  printed  page— 
400  words  in  the  written  transcript  being  es- 
timated as  equal  to  a  printed  page  of  the 
form  and  style  required  by  this  rule. 

30.  IF  NOT  PRINTED.  If  the  transcript 
on  appeal  (except  in  pauper  appeals)  shall 
not  be  printed,  as  required  by  the  rules,  hy 
reason  of  the  failure  of  the  appellant  to 
send  up  the  transcript  or  deposit  the  cost 
therefor  in  time  for  it  to  be  printed  when 
called  in  its  regular  order  (as  set  out  in  rule 
5),  the  appeal  shall,  on  motion  of  appellee,  be 
dismissed;  but  the  court  may,  on  motion  of 
appellant,  after  five  days  notice,  at  the  same 
term,  for  good  cause  shown,  reinstate  the  ap- 
peal, to  be  heard  at  the  next  term.  When  a 
cause  is  called  and  the  record  is  not  fully 
printed,  if  the  appellee  does  not  move  to 
dismiss,  the  cause  will  be  continued.  Tlie 
court  will  hear  no  cause  in  which  the  mle  as 
to  printing  is  not  complied  with,  other  than 
pauper  appeals. 

81.  COSTS  OF   PRINTING.      The  sctaai 
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coat  of  printing  the  transcript  on  appeal 
shall  be  allowed  to  the  successful  party,  not 
to  exceed,  however,  fifty  cents  per  page  of 
one  copy  of  the  printed  transcript,  and  not 
exceeding  fifty  pages  of  the  aboTe-speclfled 
size  and  type,  unless  otherwise  specially  or- 
dered by  the  court;  and  the  derk  of  this 
court  shall  be  allowed  ten  cents  additional 
for  each  such  pag^  for  making  copy  for  the 
printer,  unless  the  appellant  shall  send  up  a 
duplicate  manuscript  or  typewritten  copy  for 
that  purpose,,  or  shall  have  the  copies  print- 
ed below.  Judges  and  counsel  should  not 
incumber  the  "case  on  appeal"  with  evidence 
or  other  matters  not  pertinent  to  the  excep- 
tions taken.  When  the  case  Is  settled,  ei- 
ther by  the  judge  or  the  parties,  If  either 
party  deems  that  such  unnecessary  matter 
Is  incorporated,  he  shall  have  his  exception 
noted,  designating  the  parts  deemed  unnec- 
essary, and  If,  upon  hearing  the  appeal,  the 
court  finds  that  such  parts  were  In  fact  un- 
necessary, the  cost  of  making  the  transcript 
of  such  unnecessary  matter  and  of  printing 
the  same  shall  be  taxed  against  the  party  at 


whose  instance  it  was  incorporated  Into  the 
transcript,  as  required  by  rule  22,  no  mat- 
ter in  whose  favor  the  Judgment  is  given 
here,  except  when  such  party  has  already 
paid  the  expense  of  such  vmnecessary  mat- 
ter, and  In  that  event  he  shall  not  recover 
it  ^ack,  though  successful  on  his  appeal. 
Motions  for  taxation  of  costs  for  copying  and 
printing  unnecessary  parts  sent  up  in  the 
transcript  shall  be  decided  without  argu- 
ment 

82.  PRINTING  BRIEFS.  WhUe  briefs 
are  not  yet  required  to  be  printed,  they  are 
desirable  In  all  cases  which  can  be  deemed 
of  sufficient  importance  to  be  brought  to  this 
court.  Such  briefs  may  be  printed  under 
supervision  of  counsel,  or  of  the  clerk  of  this 
court,  but  must  be  of  the  size  and  style  pre- 
scribed by  rule  29  for  the  transcript  on  ap- 
peal. If  to  be  printed  here,  the  deposit  there- 
for must  be  made  as  specified  in  rule  29. 

87.  Rule  87  is  amended  by  striking  out 
"sixty"  and  inserting  "fifty." 

As  amended  December  24,  1897. 
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WHATHBBBT  t.  OOVBNGTON  et  aL 

(Snprenie  Court  of  Soath  Carolina.     Oct  23, 
1897.) 

APFBAZi-^OBNBBAL  EZOBFTIONfl. 

An  exception  on  the  ground  that  the  trial 
jodce  "erred  In  overruling  the  demurrer  to 
plaintiff*8  complaint,  thereby  holding  that  it  stat- 
ed fkcta  auf&cient  to  oonatitute  a  cause  of  action 
against  defendants,"  is  too  general  to  require 
Hie  consideration  of  the  supreme  court. 

Appeal  from  common  ideas  circuit  court  of 
liarion  coonty;  B.  C.  Watts,  Judge. 

Action  l^  Caroline  Weatherby  againgt  T.  C. 
GorengtoQ  and  Robert  Webster.  From  a 
judgment  in  faror  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

W.  J.  Montgomery,  for  appellants.  Johnson 
A  Johnson,  for  respondent 

JONES,  J.  The  complaint  in  this  case  was 
for  the  recovery  of  the  possession  of  personal 
propoly,  and  damages  for  unlawful  taking 
and  detention  thereof.  A  demurrer  was  inter- 
posed, on  the  ground  that  the  complaint  did 
net  state  facts  sufficient  to  constitute  a  cause 
of  action,  which  was  overruled  by  the  circuit 
court  Appellants  except  thereto,  as  follows: 
^'Because  it  is  respectfully  submitted  that  his 
honor.  Judge  Watts,  erred  in  overruling  the 
^demurrer  to  plaintiflCs  complaint,  thereby 
holding  that  it  stated  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ants." Respondent  insists' that  this  exception 
eannot  be  considered,  because  too  general. 
We  so  hold.  State  v.  Turner,  18  S.  C.  103; 
HcDaniel  v.  Stokes,  19  a  C.  61;  Cxureton  v. 
Stokes,  20  &  C.  688;  Talbott  v.  Padgett,  30 
&  0.  167,  8  S.  B.  845;  Sims  v.  Jones,  43 
B.  C.  90,  20  S.  B.  905;  MarshaU  v.  Creel,  44  S. 
0.  485,  22  S.  B.  507,  and  many  other  cases. 
The  Judgment  of  the  circuit  court  is  affirmed. 

McIVBR,  O.  J.  I  concur  in  the  conclusion 
that  the  exception  upon  which  this  appeal 
Is  based  is  too  general  to  require  the  con- 
sideration of  this  court  Rule  V  of  this  court 
declares  that  "an  exertion  for  the  purpose 
of  an  appeal  must  contain  a  statement  of  the 
proposition  of  law  or  fact  which  it  is  desired 
to  review."  In  Talbott  v.  Padgett,  30  S.  C, 
at  page  170,  8  S.  B.,  at  page  846,  this  court 

the  following  Janguage,'  which  is  quoted 
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with  approval  in  Sims  v.  Jones,  43  S.  O.  99, 
20  S.  B.  905:  '^The  object  of  exceptions  is  a 
very  important  one.  It  is  to  bring  to  the  at- 
tention of  the  court  the  precise  question  of 
law  or  fact  involved  and  desired  to  be  reviewed. 
To  do  this  effectually  and  definitely,  something 
more  must  be  stated  than  merely  an  occur- 
rence or  order  or  decree  beJow,  objected  to  as 
erroneous.  The  grounds  of  the  alleged  error 
must  be  presented  in  a  direct  and  positive 
form,  and,  especially  if  it  be  a  l^al  error  com- 
plained of,  the  principle  of  law  alleged  to  be 
violated  must  be  stated."  Again,  in  Marshall 
V.  Creel,  44  S.  C,  at  page  485,  22  S.  B.,  at 
page  597,  this  court,  after  stating  the  first 
three  exceptions,  used  this  language:  "It  Is 
very  manifest  that  the  first  three  grounds  lire 
entirely  too  general  to  call  for  any  considera- 
tion at  the  hands  of  this  court  They  might, 
for  all  practical  purposes,  be  embraced  in  a 
single  exception,  because  the  drcuit  judge 
erred  in  not  sustaining  the  defense  of  pay- 
ment set  up  by  the  answer;  and  surely  such  an 
exception  would  not  be  entifled  to  be  con- 
sidered by  this  court  No  specific  error  is 
I>ointed  out,  and  these  exceptions  would  in- 
volve the  necessity  of  retrying  the  case  upon 
the  testimony  upon  which  it  was  heard  by  the 
circuit  Judge.  This,  certainly,  is  not  to  be  ex- 
pected of  an  appellate  tribunal."  The  lan- 
guage which  I  have  italicized  in  the  forego- 
ing quotation  it  seems  to  me  furnished  a  good 
test  as  to  whether  an  exception  is  too  gen- 
eral If  it  is  so  framed  as  to  involve  the  neces- 
sity of  retrying  the  case  as  it  was  presented 
to  the  drcuit  Judge,  then  it  ]a  too  general  for 
consideration;  but,  if  any  specific  error  is 
pointed  out,  then  the  question  whether  such 
error  exists  must  be  considered  by  this  court 
Testing  tills  case  by  this  rule,  and  in  the  light 
of  the  cases  above  cited,  to  which  many  others 
of  like  character  might  be  added,  it  seems 
dear  that  the  exception  in  the  case,  which  is 
set  out  in  the  opinion  of  Mr.  Justice  JONBS, 
is  too  general.  The  sole  question  submitted 
to  the  drcuit  Judge  was  whether  the  facts 
stated  in  the  complaint  were  suffldent  to  con- 
stitute a  cause  of  action;  and  by  the  exception 
error  is  imputed  to  the  circuit  Judge,  in  gen- 
eral terms,  in  holding  that  the  facts  stated  in 
the  complaint  were  suffident  to  constitute  a 
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cause  of  actloD.  No  spedflc  error  is  pointed 
•Qt  in  the  exception,  and,  in  order  to  determine 
the  only  question  presented  by  this  exception. 
It  would  be  necessary  for  this  court  to  retry 
the  case  as  presented  to  the  drcnit  Judge.. 
The  exception  points  to  no  specific  defect  in 
the  statement  of  facts  contained  in  the  com- 
plain%  mid  alleges  no  specific  error  on  the  part 
of  the  idrcnit  judge  in  overlooking  or  disre- 
garding any  supposed  defection  in  the  allega- 
tion of  the  complaint  On  the  contrary,  the 
exception,  as  framed,  leaves  this  court  to  grope 
in  the  dark  through  the  whole  complaint,  in 
order  to  ascertain  whether  there  is  any  defect 
In  the  statement  of  facts  therein  contained.  It 
is  true  that  appellants  in  their  demurrer  did 
state,  as  required  hf  the  third  paragraph  of 
rule  18  of  the  circuit  court,  the  three  grounds 
upon  which  the  statements  in  the  complaint 
were  claimed  to  be  deficient;  but  the  excep- 
tion, for  the  purposes  of  this  appeal,  falls  to 
indicate  upon  which  of  these  three  grounds 
the  appellants  rely  in  their  motion  before  this 
court,  and  therefore  this  court  is  left,  Just  as 
the  circuit  Judge  was,  to  consider  all  three 
of  these  grounds,— that  is,  to  consider  the 
whole  case  de  novo.  This  court  is  always 
averse  to  deciding  cases  upon  what  may  be  re- 
garded by  some  as  technical  grounds,  yet, 
when  parties  litigant  demand  their  rights,  as 
has  been  done  in  this  case,  based  upon  the 
rules  and  decisions  of  this  court,  such  demand 
must  be  respected.  I  think,  therefore,  that 
the  Judgment  of  the  circuit  court  must  be 
afilrmed, 

00.  8.  C.  1) 

HU6HBS  et  at  V.  BDI8TO  OTPBBSB 

SHINQLB  (X).  et  aL 

SOOTT  et  al.  v.  SAMB. 

(Supreme  Court  of  South  Carolina.     Oct  19, 
1897.) 

CBSDITORS'  SmT^^ORTOAOBO  PROPBRTT  —  PrO- 
OBBDS^MODIYIOATTOR  OV  DSOBBS— AdKISSIONS— 
FiXTUBBS'CORPOHATIOXa  —  Boif DBD  IVDBBTBO- 
NB88— EqOITT— JCpaB*8  StBMOORAFHBR  —  CO8T8 

— Appbal  Bond. 

'  1.  In  a  creditors'  suH  involving  property  cov- 
ered by  a  chattel  mortgage,  where  a  recover  la 
appointed  and  directed  to  aell  certain  specific 
property,  and  apply  the  proceeds  on  the  mort- 
age, the  mortgagee  must  not  be  charged  ex- 
penses necessarily  incurred  in  handling  and  tak- 
ing care  of  Hie  property,  for  watchmen,  and  in- 
sorance  prior  to  the  sale,  or  for  so  much  of  the 
rent  of  the  debtor's  leasehold  and  taxes  as  is 
diargeable  against  the  property  sold. 

2.  After  a  judge  has  filed  his  decree  with  the 
derk  for  vecprdj  and  has  finished  his  Judicial 
labors  on  a  drcmt  of  which  he  is  neither  the  pre- 
sid^tig  nor  resident  Judge,  he  has  no  right  to 
modi^  his  decr^^e. 

8.  Where  parties  consent  that  an  instrument 
shall  be  introduced  as  a  chattel  mortgage,  they 
are  estopped  to  object,  on  appeal,  that  the  mort- 
gage was  not  duly  executed. 

4.  Where  a  portable  ensine  and  sawmill, 
though  in  some  degree  attached  to  the  soil,  are 
used  on  a  leasehold  for  the  purpose  of  sawing 
logs  into  lumber,  and  have  no  relation  to  the 
convenient  use  of  the  land  as  such,  they  do  not 
become  fixtures. 

5.  In  a  creditors*  suit,  where  it  appears  that 
before  a  manufacturer  would  sell  madiinery  to 


jtfae  debtor  corporation  he  required  Its  oflloers  to 
execute  to  him  a  diattel  mortgage  thereon,  and 
that  this  was  recorded  in  the  county  where  the 
plant  was  situated,  equity  will  give  the  seller  a 
superior  lien  on  the  qtecific  property  as  against 
wibsequent  creditors  with  notioe,  though  the 
<5orporation  published  no  notice  of  a  purpose  to 
incur  a  bonded  indebtedness,  as  required  by  Act 
1886.  §§  29^2. 

6.  A  drcnit  ^dge  has  no  autboflty  te  taec  as 
costs  a  fee  for  a  stenographer  employed  by  him 
in  the  preparation  of  the  decree. 

7.  In  a  creditors*  suit,  where  the  court  has 
decreed  a  sale  of  part  of  the  property,  the  court 
has  no  authority  to  exact  a  bond  from  each  liti- 
gaht  wfio  may  wish  to  appeal  from  the  order  of 
sale. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  O.  W.  Buchanan,  Judge. 

Separate  actions  by  R.  M.  Hughes  and  oth- 
ers and  Winfleld  Scott  and  others  against  the 
Kdisto  Cypress  Shingle  Company  and  others, 
'the  first  action  was  to  set  aside  certain  mort- 
gages and  subject  property,  and  the  second 
was  for  the  winding  op  of  the  Edlsto  Cypress 
Shingle  Company.  The  causes  were  heard 
together,  and  from  a  decree  Invalidating  one 
of  the  mortgages,  and  directing  a  sale  of 
property  to  satisfy  it,  certain  defendants  ap- 
peal.    Modified. 

The  decree  of '  the  lower  court  and  the 
grounds  of  appeal  are  as  follows: 

'This  action  came  on  for  a  hearing  at  the 
November  term  of  the  Barnwell  county  court 
upon  the  report  of  the  master,  A.  Howard 
Patterson,  to  whom  it  had  been  referred  to 
take  the  testimony,  and  report  the  same  to 
this  court  The  plaintiffs,  on  behalf  of  them- 
selves and  all  other  creditors  of  the  defend- 
ant Bdisto  Cypress  Shingle  Com^ny,  brought 
this  action  to  subject  the  turoperty  of  the  de- 
fendant Bdisto  Cypress  Shingle  Company  to 
the  payment  of  the  debts  of  those  plaintiffs 
who  are  Judgment  credttors,  and  for  the  pur^ 
pose  of  vacating  the  mortgage  of  the  Balley- 
Lebby  Company  and  Perkins  Company,  and 
to  enjoin  and  restrain  the  Bailey-Lebby  Com- 
pany from  enforcing  its  mortgages  against' 
the  Edlsto  Cypress  Shingle  Company.  The 
Bdisto  Cypress  Shingle  Company  and  the 
Bailey-Lebby  Company  are  corporations  duly 
chartered  by  the  secretary  of  state  under  the 
existing  laws  of  this  state,  and  are  business 
corporations.  Perkins  &  Co.  is  a  business 
concern,  consisting  of  Willis  J.  Perkins,  doing 
business  at  Grand  Rapids,  Mich.,  and  who 
was  named  in  plaintiffs*  complaint  as  a  cor- 
poration, and  served  as  such,  but  subsequent- 
ly petitioned  the  court  to  be  made  a  party 
to  this  suit  as  Willis  J.  Perkins,  doing  busi- 
ness as  Perkins  &  Co.  The  other  defendants 
named  in  plaintiffs'  complaint  are  Judgment 
creditors  of  the  Bdisto  Cypress  Shingle  Com- 
pany. It  appears  from  the  testimony  that  the 
Edlsto  Cypress  Shingle  Company  executed,  or 
attempted  to  execute,  on  the day  of  De- 
cember, 1892,  a  chatty  mortgage  to  the  Bailey- 
Lebby  Company  for  — ^- —  dollars,  which  debt 
was  afterwards  merged  into  on6  debt,  and  be- 
came incorporated  with  that  ctecured  by  a  chat- 
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tel  mortgage  executed  bj  taid  Bdlgto  Oypresa 
Stalogle  Gompimy  to  tho  Bailoy-I/ebby  Com- 
IMiny,  on  December  22,  18d3,  for  tbe  »am  of 
$1,765.92.  The  Perkins  paper.  It  U  claimed 
by  Wlllifl  J.  PerUiia,  la  a  chattel  mortgage,  aa 
was  held  in  Perkins  v.  Bank  (S.  G.)  20  S.  B. 
759.  The  propositions  in  this  case  are  clear- 
ly defined*  The  plaintiffs,  together  with  all 
the  creditors  of  the  Bdisto  Cypress  Shingle 
Company,  attacked  the  alleged  mortgages  of 
the  Bailey-Lebby  Company  and  that  of  the 
Perkins  Company  npon  the  gromids  that  nei- 
ther of  the  said  mortgages  were  authorized 
to  have  been  executed  by  the  Edisto  Cypress 
Shingle  Company,  that  no  advertisement  ap- 
peared in  any  paper  authorizing  the  execu- 
tion of  said  mortgages,  and  that  neither  the 
stockholders  nor  the  directors  (save  and  ex- 
cept A.  N.  Webb  and  the  secretary  of  said 
company)  knew  that  said  mortgages  were 
executed,  and  never  authorized  the  execution 
thereof.  The  various  creditors  obtained  their 
judgments  against  the  Bdisto  Cypress  Shin- 
gle Company,  and  they  are  in  every  respect 
regulf.r.  Ttie  plaintiffs  applied  to  Judge  With- 
erspoon  for  an  order  enjoining  and  restraining 
the  Balley-Lebby  Company  from  executing 
its  mortgages  over  the  property  of  the  Bdisto 
Cyprees  Shingle  Company,  from  selling  the 
same,  and  for  the  appointment  of  a  temporary 
receive;  and  C.  B.  Free  was,  under  the  or- 
der of  Judge  Witherspoon,  appointed  as  tem- 
porary receiver,  and  upon  the  hearing  of  the 
return  to  said  order  the  Bailey  Tiebby  Com- 
pany obtained  an  order  by  which  all  of  the 
chattel  property,  including  shingles,  mules, 
hones,  etc.,  described  in  its  said  mortgage, 
was  turned  over  to  it,  with  the  jrtght  on  the 
part  of  said  C.  B.  Free,  who  was  appointed 
permanent  receiver,  to  bring  any  suit  or  suits 
for  its  recovery.  The  plaintiffs,  however, 
after  the  appointment  of  0.  B.  Free  as  per- 
manent receiver,  entered  into  a  consent  order 
on  the  part  of  themselves  with  the  Balley- 
Lebby  Company,  by  which  it  was  agreed  that 
the  plaintiffs  R.  M.  Hughes,  H.  P.  Jennings, 
and  A.  W.  Whetstone  admitted  that  the  mort- 
gage of  the  Balley-Lebby  Company,  bearing 
date  December  22,  1893,  was  a  valid,  sub- 
sisting, and  bona  flde  mortgage,  and  fixed  the 
debt  due  the  moi'tgage  at  fifteen  hundred  dol- 
lais;  and  this  order  is  binding  upon  the  plain- 
tiffs and  the  Balley-Lebby  Company,  so  that 
the  only  question  to  be  determined  is  who 
are  bound  by  said  order,  and  what  is  the 
status  of  the  mortgage  of  the  Balley-Lebby 
Company.  I  find  as  a  fact  that  the  mort- 
gage of  the  Bailey-Lebby  Company,  dated  De^ 
cember  22^  1893,  is  bona  fide,  and  was  made 
with  the  full  knowledge  of  the  company,  and 
duly  authorized  by  the  directors  of  said  com- 
pany, and  that  under  said  order  C.  B.  Free, 
acting  as  agent  of  the  Balley-Lebby  Company, 
sold  chattel  property  of  said  corporation  in 
part,  and  the  Bailey-Lebby  Company  sold  the 
balance,  consisting  of  2  mules  and  3  oxen,  for 
$137 J»0,  and  that  the  Bsdley-Lebby  Company 
sold  of  shingles  embraced  in  its  mortgage— ; 
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a6,570StarA     -     1.25 270  71 

280,250  Prime      "     2.00 560  50 

235,635  Best        ••    2.75....^..i....  _64796 

11,804  TT 
-*"And  that  the  value  of  the  shingles  as  set 
forth  above  was  the  real  worth  of  the  shin- 
gles aboard  the  cars  at  Bdisto,  &  C,  and  that 
the  Bailey-Lebby  Company  is  responsible  to 
a  B.  Free,  receiver,  for  $1,804.77,  the  value 
of  the  said  shingles,  and  $137.50,  the  value  of 
the  said  mules  and  oxen,  nuiking  a  total  of 
$1,942.27;  and  that,  as  to  the  plaintiffs,  the 
Bailey-Lebby  Company  is  entitled  to  credit 
foi>- 

Amount  fixed  by  consent  order $1,500  00 

Paid  May  rent  of  land 100  00 

Load  shingles,  etc,  C.  B.  Free 103  35 

Taxes   46  06 


Making  a  total  of $1,749.35 

—"Which  debty  from  the  amount  received, 
$1,942.27,  leaves  a  bslance  due  the  receiver 
as  to  these  plaintiffs  of  $192.02;  but  as  to  the 
other  creditors  the  Bailey-Lebby  Company's 
debt  stands  on  a  different  basis.  I  find  that 
the  Balley-Lebby  Company  had  received  the 
shingles  shipped  to  it,  and  from  cash  arising 
from  the  sale  of  shingles  embrajoed  in  its 
mortgage  after  the  date  of  its  last  mortgage, 
December  22,  1893,  the  sum  of  $789.61,  and 
that  this  amount  is  to  be  credited  upon  the 
notes  of  the  Balley-Lebby  Company,  and  that 
these  shipments  were'  made  before  the  matu- 
rity of  the  notes  respectively,  and,  as  they 
did  not  bear  any  interest  until  maturity,  the 
first  two  notes  were  paid,  except  a  balance  of 
$76.55,  and  on  this  sum  the  defendant  the 
Bailey-Lebby  Company  is  entitled  to  interest 
from  the  22d  day  of  June,  1894,  mxtll  the  ma- 
turity of  the  fourth'  note;  and  the  intevest 
amounts  to  $4.30.  So  the  balance  of  the 
mortgage  debt  would  be  $930.61;  the  cost  of 
loading  shingles,  etc.,  by  C.  B.  Free,  $103.35; 
rent  of  land,  $100;  for  taxes,  $46»— which 
leaves  the  Bailey-Lebby  Company  indebted  to 
C.  B.  Free,  as  receiver,  as  to  the  other  cred- 
itors, in  the  sum  of  $712.21;  and  the  ques- 
tion which  was  so  earnestly  discussed,  as  to 
whether  the  machinery  is  fixtures  or  chattels, 
does  not  enter  into  the  Balley-Lebt^  Com- 
pany's mortgage,  as  said  mortgage  had  been 
paid  In  full  by  the  sale  of  the  chattel  prop- 
erty, and  was  duly  recorded. 

'The  Perkins  &  Company  Paper. 

''I  find  that  this  paper,  as  presented. at  the 
trial,  consists  of  two  parts: 

"First  A  printed  form,  with  blanks  filled 
out  in  the  handwriting  of  S.  S.  Ingram,  and 
signed  by  him  as  salesman,  for  Perkins  &  Co. 
It  is  as  follows: 

"  'Branchvllle^  a  0.,  Febry.  23rd,  1898. 

** 'Messrs.  Perkins  &  Co.,  Grand  R£g;ads, 
Mich.:  You  wUl  please  ship  the  following 
goods  that  have  prices  carried,  out,  via  best 
route.  South  Carolina  BailroQd,  our  address  .at 
Edisto  Stsv,  South  Carolina,  .for  which  we 
agree  to  pay  you  as  foUows:    dollars,  ^ 
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casb  ten  days  after  Bhlpment,  or  %  the  value 
of  order,  balance  as  follows:    Time  from  date 

of  Bhlpment  of  %  value  of  order,  ( ,  % 

6  months;  | months;  interest,  8  per  cent 

Where  three  months  or  more  time  is  given  on 
all  or  part,  hisurance  is  to  be  affected  in  the 
amount  of  unpaid  notes  and  accounts;  loss, 
if  any,  payable  to  Perkins  &  Company,  as 
their  interest  may  appear,  and  policy  deliv- 
ered to  them  within  thirty  days  from  ship- 
ment; or  Perkins  &  CSompany  are  hereby  en- 
titled to  effect  said  insurance,  adding  premium 
and  expense  to  the  amount  of  first  note  becom- 
ing due  thereafter.  Perkins  &  Company's  se- 
curity notes  to  be  used  in  settlement  as  per 
time  stated  above.  This  contract  order  is 
taken  subject  to  the  approval  of  Perkins  & 
Company,  and  strikes,  accident,  and  delays 
unavoidable  or  beyond  control  of  Perkins  A 
Company.  Shipment  to  be  made  for  goods 
specified  below  about  as  soon  as  possible. 
Acceptance  of  machinery  when  delivered  by 
transportation  company  is  understood  to  con- 
stitute a  waiver  of  all  claims  for  damage  by 
reason  of  any  delay.  No  understanding, 
whether  verbal  or  otherwise,  will  be  recog- 
nized unless  specified  in  this  contract  All 
property  sold  under  this  contract  shall  be  held 
and  recognized  at  all  times  as  personal  prop- 
erty. Title  and  ownership  of  all  propert]^ 
herein  contracted  for,  and  all  repairs  and  addi- 
tions thereto,  and  all  contracts  for  machinery 
made  within  one  year  from  date  hereof,  shall 
remain  in  Perkins  &  Co.  Until  the  full  pur- 
chase price  is  paid,  and  In  case  of  any  default 
in  any  or  either  of  the  payment,  all  payments 
shall,  at  the  option  of  Perkins  &  Co.,  notice 

of which  is  hereby  waived,  become  and 

be  at  once  due  and  payable,  and  said  property 
may  be  taken  back  by  Perkins  &  Ca,  and  all 
payments  made  shall  apply  for  rent,  or  Per- 
kins &  Co.  may  commence  suit  for  full  amount 
remaining  unpaid.  This  order  does  not  in- 
clude belting  or  power  unless  specially  men- 
tioned. All  machinery  that  is  hereby  ordered, 
purchased,  and  sold  is  subject  to  the  followhig 
warranty  and  agreement:  That  each  machine 
and  part  of  mill  included  in  the  mill  drawing, 
and  hereby  purchased,  shall  be  well  made,  and 
of  good  material,  and.  If  properly  set,  ran, 
and,  if  rightly  managed,  shall  be  capable  of 
performing  all  the  functions  in  a  proper  man- 
ner that  it  was  represented  to  us  in  circulars 
to  accomplish.  If,  upon  trial,  any  machine 
or  part  of  the  mill  shows  any  defect  or  works 
Improperly,  and  fhe  purchasers,  after  intelli- 
i^ently  following  such  dh'ections  as  may  be 
^ven  them,  shall  be  unable  to  make  it  operate 
well,  written*  notice,  stating  wherein  it  failed 
CO  satisfy  the  warranty,  is  to  be  given  immedi- 
ately by  the  purchaser  to  Perkins  &  Co., 
Grand  Rapids,  Michigan,  and  a  reasonable 
time  allowed  for  the  receipt  of  such  notice  and 
to  remedy  the  defect  (if  any)  described,  unless 
it  be  of  such  a  nature  that  the  purchaser  can 
be  advised  by  letter.  If  said  Perkins  &  Oa 
are  not  able  to  make  it  operate  well  (the  pur- 
chaser rendering  friendly  and  necessary  assist- 


ance), and  the  fault  Is  In  the  machine  or  part 
of  mill  machinery,  it  may  be  taken  bade  by 
said  Perkins  &  Co.;  the  purchaser  deUverlng 
the  defective  machine  or  part  of  mlU  at  near- 
est freight  depot  on  receipt  of  or  order  from 
said  Perkins  &  Co.  And  all  payments  for  the 
purchase  of  said  machine  or  part  of  mill  shall 
be  refunded,  and  all  claims  for  damages  are  to 
be  canceled  thereby,  or  the  defects  remedied, 
and  the  machhie  or  part  of  mills  made  to  per- 
form satisfactorily.  If  cause  of  failure  is 
through  improper  management  or  mill  con- 
straction,  or  lack  of  proper  appliances,  or  neg- 
lect to  follow  directions,  thai  the  purchaser  to 
pay  all  expenses  incurred.  Use  after  thirty 
days  without  such  notice  shall  be  conclusive 
evidence  of  satisfaction  and  fulfillment  of  war- 
ranty. 

••  *Order  Book . 

•*  'No.  of  Order .    Page . 

*'  *S.  S.  Ingram,  Salesman.* 

"Second.  An  order,  wholly  typewritten, 
which  was  signed  by  the  Edlsto  Cypress  Shin- 
gle Company.    It  is  as  follows: 

"'Edlsto  Cypress  Shingle  Co.,  Branchvllle, 
8.  C:  Ship  to  Perkins  lb  Co.,  Bdlsto  Station, 
S.  C,  on  the  S.  C.  R.  R.,  4  miles  west  of 
Branchville,  prepay  freight  1—38"  Grand  Mo- 
gul double-ba(^  shingle  machine  with  stop 
motion,  long  and  short  block  attachment,  chan- 
dle  taron  carriages,  and  all  the  latest  Improve- 
ments for  16"  and  18"  shingle  wide  carriages. 

2-38"  8x16  ga.  100-teeth  Simonds  Shingles 
saws,  and  26"  P.-F.  coUars. 

1-^"  8x16  100  Shingles  saw  and  26"  <coUar  ex- 
tra). 

1—0.  K.  saw  gummer,  complete,  with  1  each 
%"  and  %"  werten  emory  wheels. 

1  r.  h.  trippled  geared  Texas  Jack  works  com- 

gete  with  chain,  wheel  for  1%"  No.  40  Giant 
etachable  malleable  Iron  chain,  and   chain 

wheel,  idler  complete  for  same. 
1— 10"  No.  40  1  and  W  detachable  Iron  chain. 
14"  Banks  for  same. 
1  Idler  complete,  extra  for  band. 
1  r.  h.  Friction  Champion  Drag  Saw  machine 

complete,  with  2—6%"  12"  6  ga.  Drag  Saws. 
1  Drag  Saw  Elevator  fitted  to  the  above  Dras 

Saw. 
1  Log  Dog  for  6"  to  4". 
1  Common  Log  Stop  for  same. 
1  Friction  Log  Dog  for  Hoist. 
1  50"  L.  H.  Power  Feed  Dimension  Bolter  with 

table  4"  wide  and  C."  long  to  cat  13"x6"  srock. 
2—60"  Bolter  Saws. 

1  Band  Machine  with  1 14"  saw. 

2  18  W  Packers  (Hands). 
2  20"  Packers  (Hand). 

1  Donble  Dimension  Knot  Saw  Madifnr  with 
4  14"  Saws. 

Shafting. 

1—2  ia/i6x20"  Shaft 
1—2  i»/i6xl6"  Shaft 
1—2  1  Vie"  Coupling  to  be  shrank  of  the  above 

two  shafts  as  per  diagram. 
1—2  T/ie"x22"  and  no  Key  Seat 
1—2  T/i6x4"  Shaft 
1—1  i6>,,x20"  Shaft    (No  Key  Seat) 
1_1  iB7ie"x8"  Shaft 
1-1  i6/i,"x2"  6"  Shaft     (No  Key  Seat) 
l-^"xlO"  PuUey  2  1/19  Jack  (Wood  Splint), 
1— 20"x8"   Pnlley   2  ^/i^"  Drag   Saw   (Wood 

Splmt). 
2—1  iVie"x3"  Shaft 
2-1  i8/ic"x3"  6"  Shaft 
1—1  iVi6"x5"  Shaft 
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Pulleys. 

l-«"  Diameter  x  6"  Face  Crowning  with  Set 
Screws  Bore  for  2  isA,  Shaft 

1—36"  Diameter  x  12"  Face  Crowning  with  Key 
Sea  to. 

1—20"  Diameter  x  12"  Face  Crowning  with  Key 
Seat. 

1—36"'  Diameter  x  10"  Face  Crowning,  Key 
Seated. 

Fit  the  above  Pulleys  and  Key  Seat  above  shaft- 
ing as  per  Diagram  in  OfiSce. 

Ughtners. 
1— 16"xl4"  complete  with  Shaft  Boxes,  etc 
3— 16"xl2"  complete  with  Shaft  Boxes,  etc 
1— 16"xl0"  complete  with  Shaft  Boxes,  etc 
2— 12"8x"  complete  with  Shaft  Boxes,  etc 

Boxes. 
2—2  ^Ae"  with  Fixtures  for  taking  up  slack  on 
Machine   Belt,   being  the  Clide   and  Pivotal 
Boxes. 

Sprocket  Wheels. 
3-6  %"  for  No.  78  Bwart  Chain. 
S-12  %"  for  No.  78  Bwart  Chain. 
!*-n30"   for  No.   78  Bwart   Chain,   Bore  aU   1 

for  No.  78  Bwart  Chain.  Key  Seat 
Idler  complete  for  No.  78  Chain*  fitted 
baft.  Boxes,  etc. 

Chains. 
865"  Bwart  Detachable  No.  78  Cham. 
60  F  2  Attachments. 
56  K  1  Attachmento. 

Fit  Sprocket  Wheels  to  Shafts  as  indicated  in 
drawing  in  office. 

Additional. 

Iron  work  for  Rat  Catcher  as  follows,  see 
drawing  for  Length,  Specifications,  etc 

l—6"x4''^  Pulley  Driver  on  Arbor. 

1—2"  Dia.  Arbor,  4"  long  with  4  Standard  Col- 
lars. 

2  Brackets  for  side  of  Machine. 

6  Same  for  Belt  Riders  with  4"x«/ie"  Pins. 

1—3  i/ie"  Dia.x4"  Face  Ffcmged  oSghtener  Pul- 
ley to  start  and  stop  the  Feed  Madaine. 

1  Vis"  Bore. 

2—1  a/ie"  Set  Collars. 

2  Boxes  for  Arbor,  Common  Belt  Boxes  for 
li»/ie"2Boxe8.1«/ie." 

5  Belt  Riders,  8"  Dia.x3''  Face  Straight  Face. 
8  14"  Dia.xl4  Ga.  Rim,  16  Ga.  Bye  size  Saws 
with  80  teeth. 
"  Total  net  value  of  above,  $2,611.58. 

*'  '[L.  S.]        Bdisto  Cypress  Shingle  Co., 
"  'Per  A.  N.  Webb,  Pres., 
•  'P.  O.  Address,  Bdisto,  Branchville  Co.,  a  d 

••  'Witness: 
"  'J.  L.  De  Trevllle,  Bx-Agent 
"^'B.  T.  Summersett' 

**  'State  of  South  Carolina,  Coonty  of  Bam- 
widL  Before  me,  A.  M.  KittreU,  personally 
appeared  John  L.  De  Treville,  who,  being  duly 
sworn,  says  that  be  saw  the  seal  of  the  Bdisto 
Cypress  Shingle  Co.,  by  A.  N.  Webb,  Pres.,  a 
body  corporate,  affixed  to  this  instrument,  and 
that  the  same  was  thai  duly  executed  and  de- 
livered, and  that  he  witnessed  the  execution 
thereof.    Jno.  L.  De  TreTille. 

'*  'Sworn  to  before  me  this  seventh  day  of 
Febroaiy,  A.  D.  1893.  [L.  S.]  A.  M.  KittreU, 
Not.  Pub.' 

**By  tnapeodon  I  find  that  the  above  wholly 
typewritten  sheet  was  executed  by  A.  N. 
Webb,  president  of  the  Bdisto  Cypress  Shingle 
Company,  on  or  before  the  7th  day  of  Feb- 
ruary, 1893,  and  witnessed  by  John  L.  De  Tre- 
ville, and  B.  T.  Summersett,  and  was  sworn 


to  on  the  7th  day  of  February,  1893,  by  John 
L.  De  Treville  (the  date  of  probate  was  written 
out  in  full);  that  said  order  was  wholly  type- 
written, and  did  not  contain  any  conditions 
whatever,  and  the  order  was  pasted  onto  the 
wholly  printed  sheet  set  forth  above;  that  the 
printed  sheet,  vrith  the  blanks  filled  out  in  ink 
in  the  handwriting  of  S.  S.  Ingman,  were 
signed  and  bore  date  of  the  23d  day  of  Feb- 
ruary, 1893.  There  was  no  testimony  on  the 
part  of  Perkins  &  Co.  to  show  that  those  papers 
were  in  any  way  connected  with  each  other, 
or  that  there  was  any  mistake  as  to  the  date; 
and  I  am  convinced  from  the  testimony  before 
me,  and  so  find  as  a  fact,  that  the  Bdisto  Cy- 
press Shingle  Company,  as  a  corporation,  never 
intended  to  and  never  did  execute  any  mort- 
gage to  Perkins  &  Co.;  but  that  the  wholly 
typewritten  sheet  was  pasted  on  the  'Ingman, 
or  printed,  order,*  after  it  passed  out  of  the 
hands  of  A.  N.  Webb,  either  by  the  agent  of 
Perkins  &  Co.  or  after  it  bad  arrived  at  the 
office  of  Perkins  &  Co.;  and  that  the  register, 
in  recording  the  Ingman  order,  did  so  without 
having  it  properly  probated,  and  without  war- 
rant or  authority  of  law,  and  said  recording 
does  not  operate  as  notice;  and,  further,  I  find 
that  the  machinery  was  shipped  by  Perkins  & 
Co.  to  Perkins  &  Co.,  at  Branchville,  and  on 
the  payment  of  one  thousand  dollars,  leaving 
a  balance  now  claimed  to  be  due,  said  Perkins 
&  Co.  delivered  the  machinery  to  the  Bdisto 
Cypress  Shingle  Company  freed  from  condi- 
tions; and  that,  with  its  knowledge  and  con- 
sent, the  machinery  was  placed,  vrith  the  as- 
sistance of  their  agent,  in  buildings  especially 
erected  for  the  reception  of  this  peculiar  ma- 
chinery, and  securely  and  firmly  fastened  to 
said  building,  for  the  purpose  of  erecting  a 
shingle  plant  on  land  leased  for  a  period  of  nine- 
ty years.  I  am  thoroughly  satisfied  that  both 
Perkins  &  Co.,  the  Bdisto  Cypress  Shingle 
Company,  and  the  Bailey-Lebby  Company  fully 
intended  that  this  maohinery  should  become 
fixtiures  and  permanent  improvements  upon  the 
land  which  was  passed  for  the  purpose  of 
erecting  a  permanent  shingling  plant,  hi  order 
to  enable  the  Bdisto  Cypress  Shingle  Company 
to  utilize  the  large  thnber  franchises  which  it 
held  upon  adjacent  lands,  and  which  fran- 
chises, without  this  plant,  erected  for  the  ex- 
press purpose  of  cutting  into  boards  and  lum- 
ber the  cypress  timber,  would  have  been  use- 
less. I  gather  from  the  testimony  and  the 
evidence  at  the  trial  and  the  argument  of  coun- 
sel that  this  building  is  a  three-story  one,  erect- 
ed especially  for  the  reception  of  this  peculiar 
kind  of  maohinery,  and  it  is  within  a  few  feet 
of  the  water's  edge,  and  fully  furnished  vrith 
all  devices  to  enable  it  to  drag  out  of  the  water 
the  large  and  heavy  cypress  logs,  and  cut  them 
Into  boards  and  shingles;  and  that  each  and 
every  part  of  the  machinery  Is  necessary  for 
the  full  and  complete  equipment  of  the  build- 
ing, and  without  any  part  of  it  the  plant  would 
be  practically  useless,  and  would  have  to  stop. 
The  boilers  are  encased  hi  brick,  and  the  en- 
gine firmly  laid  upon  its  foundation,  and  the 
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fhlngllng  machineB  were  directly  belted  from 
the  engine  by  means  of  bands,  and  fnlly  fol- 
lows the  analogy  of  a  cotton  gin  placed  upon 
the  land  as  a  permanent  Improvement  Bx 
parte  Diddnson,  29  8.  0.  453,  7  S.  B.  693. 

"Having  found,  as  I  am  oompeUed  to  from 
the  physical  appearance  of  the  paper,  that  the 
Perkins  paper  consists  of  two  parts,  and  that 
one  was  not  executed  by  the  Edisto  Qypress 
Shingle  Company,  but  by  the  salesman  of  Per- 
kins &  Company,  S.  S.  Ingman,  at  a  date  sub- 
sequent, and  after  the  order  had  passed  out  of 
the  hands  of  the  Edisto  Cypress  Shingle  Com- 
pany (which— 'the  Ingman  order'— would  have 
made  it  a  chattel  mortgage),  I  find  that  Per- 
kins &  Co.  have  no  lien  over  the  machinery 
sold  either  as  a  chattel  or  real  mortgage.  The 
recording  laws  of  our  state  fully  provide  as  to 
how  a  mortgage  shall  be  recorded  if  a  chattel, 
and  how  if  belonging  to  realty;  and  the  Per- 
kins paper  does  not  conform  to  either  of  these 
requirements,  as  there  Is  nothing  in  the  order 
of  the  Edisto  Cypress  Shingle  Company  to 
make  it  a  chattel  mortgage,  and  it  is  not  re- 
corded in  the  real-estate  book  at  all.  Having 
found  that  it  was  the  intention  of  all  parties 
that  this  machinery  should  become  permanent 
fixtures,  and  be  incorporated  with  the  real  es- 
tate, I  conclude  that,  as  the  creditors  have  re- 
duced thehr  various  claims  to  judgment,  that 
the  lien  of  their  several  judgments  constitutes 
the  only  lien  upon  said  property,  and  that  they 
are  subsequent  creditors  without  notice.  Hav- 
ing found  that  the  Perkins  paper  is  not  either 
a  real  or  chattel  mortgage,  It  Is  not  necessary 
to  consider  the  question  as  to  whether  the  prop- 
erty is  realty  or  personal  property,  except  for 
the  purpose  of  adjusting  the  different  liens  of 
the  various  creditors.  I  have  found  that  this 
machinery,  by  the  consent  of  all  the  parties, 
became,  with  their  knowledge  and  with  their 
consent,  fixtures,  and  will  briefly  give  some  of 
the  authorities  which  support  this  conclusion. 

"Jones,  Chat.  Mortg.  p.  116,  S  132.  If  per- 
sonal property,  such  as  machinery,  already 
subject  to  a  chattel  mortgage,  be  afllxed  to  the 
realty,  with  the  assent  of  the  mortgagee,  it  be- 
comes a  question  whether  the  mortgage  lien  is 
lost,  as  agahist  an  existing  mortgage  of  the 
realty,  or  as  against  subsequent  purchasers, 
mortgagees  of  the  realty,  or  creditors  who  sub- 
sequently obtained  liens  upon  it  The  inten- 
tion and  agreement  of  the  parties  has  much  to 
do  with  the  determination  whether  chattels  an- 
nexed to  the  realty  retained  their  character  as 
personal  property.  But  such  intention  and 
agreement  are  subject,  in  a  considerable  de- 
gree, to  the  essential  character  of  the  chattels 
themselves,  and  to  the  manner  in  which  they 
are  annexed  to  the  realty.  To  make  effectual 
an  intention  that  the  chattels  shall  retain  their 
character  personalty,  It  is  essential  that  they 
be  so  annexed  that  they  can  be  removed  with- 
out serious  damage  to  the  freeholder,  and  with- 
out substantially  destroying  their  own  qualities 
of  value.  The  nature  of  tine  articles  annexed 
may  be  such,  or  the  mode  of  their  annexation 
may  be  such,  that  they  lose  the  essential  at- 


tributes of  personal  property  by  annexatlMi  It- 
self. 

"Richardson  t.  Oopeland,  6  Gray,  586  (syl- 
labus): 'A  steam  engine  set  upon  a  gnmlte 
block,  and  fastened  down  by  a  bolt,  and  a : 
boiler  set  in  brick  in  each  a  manner  that  It 
cannot  be  removed  without  taking  down  the 
brides,  and  both  used  for  nmniag  machinery 
in  adjoining  shop,  became  a  part  of  the.  realty; 
and  the  evidence  of  the  general  usage  and  cus- 
tom between  manufacturers  and  purchasers  of 
such  property  to  regard  it  as  personalty  is  tn- 
competent;  and  a  mortgage  thereof  to  the  man- 
ufacturer as  to  personal  property,  executed  con- 
temporaneously with  the  bill  of  sale  ftom  him 
after  the  engine  and  boiler  had  been  put  in 
operation,  passes  no  title  in  them  as  against  a 
subsequent  purchaser  of  the  real  estate,  though 
without  notice  of  the  mortgage.*  Opinion: 
'Upon  the  facts  stated,  the  court  are  of  the 
opinion  that  the  engine  and  boiler,  having  been 
erected  on  the  premises  of  Josiah  Richardson, 
of  which  he  was  owner  in  fee,  subject  to  sev- 
eral mortgages,  became  annexed  to  the  tree- 
hold.  This  real  estate  comprised  a  manufac- 
tory occupied  and  carried  on  by  said  Richard- 
son, and  the  engine  was  erected  to  furnish  pow- 
er, for  such  machinery.  The  steam  boiler  was 
permanently  set  in  brickwork,  and  could  not 
be  removed  without  takhig  down  the  brick- 
work; and  the  engine  was  permanently  annex- 
ed to  the  buildings.  The  permanent  annexa- 
tion of  the  engine  and  boiler  to  thfe  freehold  de 
facto  rendered  them  part  of  the  realty,  and  his 
agreement  with  the  builders  to  give  them  a 
mortgage  thereon  as  personal  property  against 
all  of  those  who  took  title  to  the  estate  in  fee 
was  inoperative  and  void.  No  title  as  to  those 
articles  passed  as  personal  property  to  the 
mortgagee  which  they  could  assert  against  a 
third  party.' 

*'Wade  T.  Brewing  Co.,  10  Wash.  281,  38 
Pac  1009.  'Where  a  building  has  been  built 
for  brewing  purposes,  and  to  further  such  ob- 
jects there  has  been  built  into  it  as  an  es- 
sential a  direct  expansion  refrigerating  plant, 
such  machinery  becomes  a  part  of  the  realty 
as  to  mortgagee  of  the  premises,  although 
the  contract  of  sale  between  vendor  and  pur- 
chaser of  the  machinery  treats  It  as  personal 
property.'  Opinion:  In  ascertaining  wheth- 
er such  machine  does  become  a  part  of  the 
realty  in  favor  of  mortgagees,  the  rule  Is  that 
the  manner,  purpose,  and  effect  of  annexa- 
tion to  the  freehold  must  be  regarded.  If  a 
building  be  erected  for  a  definite  purpose,  or 
to  enhance  its  value  for  occupation,  what- 
ever is  built  into  it  to  further  those  objects 
becomes  a  part  of  it,  even  though  there  be  no 
permanent  fastenings,  such  as  would  cause 
a  permanent  injury  If  removed.  But  m»e 
furniture,  although  some  fastenings  be  nec- 
essary to  its  advantageous  use,  is  removable.' 

'^cConnell  v.  Blood,  123  Mass.  47.  Here 
wfl[s  a  building  for  manufacturing  shoes. 
Opinion  says,  in  discriminating  between  the 
different  parts  of  the  machinery  In  question 
as  to  whether  it  was  fixtures  or  not:     The 
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engine  and  boiler,  which  were  put  In  to  sup- 
ply the  premises  with  power;  the  steam 
gauge^  which  Is  esscntinl  to  the  safe  use  of 
the  same;  the  water  tank,  for  supplying  the 
building  with  water  for  general  use;  the  steam 
pump  connected  therewith,  and  the  shafting, 
—are  evidently  designed  as  permanent  addi- 
tions to  the  realty,  and  could  not  be  removed 
wiUiout  seriously  Injuring  the  vahie  of  the 
building  for  use.'  See  Feeder  y.  Van  Winkle 
^.  J.  Err.  &  App.)  88  Atl.  390,  where  the 
above  strong  doctrine  is  laid  down. 

"I  do  not  deem  it  necessary  to  go  into  the 
subject  of  recording,  as  the  law  In  this  state 
is  so  well  fixed  by  our  Revised  Statutes  of 
1893  (page  270)  as  to  the  manner  of  record- 
ing the  different  mortgages,  and  the  author^ 
ities'are  definite  and  settled. 

'^he  case  of  Wlnfleld  Scott,  Irving  Scott, 
and  Fred  McLaughlin,  in  their  own  right  and 
as  directors  of  Edlsto  Gyi»es8  Shingle  Com- 
pany, against  the  same  defendants,  was  heard 
along  with  this  case,  and,  as  one  decree  will 
settle  all  the  Issues,  I  have  desired  to  fix  the 
status  of  the  differ^it  parties,  and  what  I 
have  said  as  to  the  plaintiff  R.  M.  Hughes 
and  others  is  applicable  to  the  plaintiff  Wln- 
fidd  Scott  and  others,  and  it  is  not  necessary 
to  consider  the  question  of  dissolution  of  the 
corporation,  the  removal  o£  the  president, 
etc,  as  that  has  been  done  by  the  appoint- 
ment of  a  permanent  receiver,  and  the  one 
question  for  me  to  decide  is  as  to  the  distri- 
bution of  the  funds  arising  from  the  sale  of 
this  property.  And  it  is  th^iefore  ordered, 
adjudged,  and  decreed:  That  O.  B.  Free,  re- 
ceiver,  do  sell,  all  and  singular,  the  property 
of  the  Edlsto  Cypress  Shingle  Company,  on 
sales  day  in  April,  1896,  or  some  convenient 
sales  day  thereafter,  after  having  duly  adver- 
tised the  same  ss  required  by  law,  at  Edlsto 
Station,  county  and  state  aforesaid;  and  that 
notice  of  the  sale  be  published  in  the  News 
and  Courier,  of  Charleston,  S.  C,  and  one  ga- 
zette In  the  county  of  Barnwell;  and  that 
the  terms  of  said  sales  be  one-third  cash  on 
day  of  sale,  one-third  in  six  months,  balance 
In  one  year  from  date  of  sale,  and  to  be  se- 
cured by  a  bond  and  mortgage  of  the  pur- 
chaser, wherein  it  shall  be  provided  that  the 
property  shall  be  insured  in  a  good  company 
by  the  purchaser,  for  at  least  three-fourths 
the  amount  of  the  credit  portion  for  the  ben- 
efit of  the  mortgagee;  and  that,  upon  the  pur- 
chaser complying  with  his  bid,  that  said  re- 
ceiver do  execute  unto  the  purchaser  good 
and  sufiident  title  to  said  property.  That, 
either  or  any  party  aggrieved  appealing  from 
this  part  of  the  decree,  the  sale  shall  be  stayed, 
upon  said  defendant  depositing  with  the  clerk 
of  this  court  a  good  and  sufficient  bond,  to 
t)e  executed  by  the  appellant,  with  three  sure- 
ties, in  the  sum  of  two  thousand  dollars,  said 
bond  to  be  in  the  usual  form,  and  the  suffi- 
ciency thereof  to  be  approved  by  the  clerk 
of  this  court,  and  out  of  the  proceeds  arising 
from  said  sale  the  receiver  do  pay:  (1)  The 
expenses  of  sale  and  costs  of  this  court    (2) 


To  the  plaintiffs'  attorney,  a  reasonable  fee, 
to  be  ascertained  by  the  master,  who  Is  here- 
by directed  to  hold  the  reference,  and  ascer- 
tain what  fee  the  plaintUEs'  attorney  is  sn- 
titied  to.  And  that  said  fee  be  paid  out  of 
the  balance  remaining  in  the  hands  of  the  re- 
ceiver. (8)  That  out  of  the  surplus  funds 
arising  from  the  sale  of  the  said  property  the 
receiver  do  pay  the  judgment  debts  of  the 
various  creditors,  it  being  conceded  upon  the 
trial  that  all  judgment  creditors  should  and 
were  to  stand  upon  an  equal  footing,  as  If  the 
judgments  were  obtained  the  same  day.  (4^ 
That  out  of  the  remaining  fund,  if  any,  and 
the  funds  arising  f^m  the  judgment  which  is 
hereby  awarded  sgalnst  said  the  Bailey-Leb- 
by  Company  for  the  sum  of  seven  hundred 
and  twelve  and  >i/ioo  debars  ((712.21),  pro- 
ceeds in  its  hands  from  sale  of  chattel  prop* 
erty,  after  payment  of  its  mortgage  debt,  the 
various  creditors  whose  debts  have  not  been 
reduced  be  paid  in  full,  if  so  much  funds  be  in 
hand,  and,  if  not,  that  said  funds  be  prorated 
among  them  in  proportion  to  their  Indebted- 
ness; and  that  tiie  defendant  Perkhis  Sc  Co.'s  ac- 
counts be  proven  for  the  amount  admitted  to 
be  due  by  the  affidavit  of  Willis  J.  Peciclns  as 
agreed  upcA  the  ttiaL  (5)  That  the  said  Willis 
J.Perkins,  trading  as  Perkins  ft  Co., be  requir- 
ed to  produce  his  so-called  'mortgage,'  and  de- 
liver the  same  to  the  clerk  of  this  court,  who 
is  required  to  cancel  the  same  of  record.  (6) 
That  the  said  the  Balley-Lebby  Company  be 
required  to  produce  its  mortgage  for  cancel- 
lation by  the  clerk  of  this  court,  who  Is  di- 
rected to  cancel  the  same;  said  mortgage  be- 
ing paid  in  f  ulL  (7)  That  said  Diana  L.  Webb 
be,  and  hereby  is,  required  to  produce  the 
real-estate  mortgage  executed  to  h&p  by  the 
Edlsto  Cypress  Shingle  Company,  which  she 
admits  has  beesa  paid  in  full,  and  which.  It  is 
alleged,  was  executed  for  the  purpose  of  hin- 
dering and  delaying  creditors,  and  that  upon 
Its  production  to  the  derk  of  this  court  that 
the  same  be  canceled  of  record,  as  being  void 
under  the  statute  of  Elizabeth.  (8)  That  out 
of  the  proceeds,  and  to  be  taxed  as  costs  of 
this  court,  a  fee  of  twenty-five  dollars  be  en- 
tered as  expenses  for  the  preparation  of  this 
decree  to  the  typewriter  and  stenographer 
hereby  employed  by  the  court  (9)  That 
either  party  may  have  leave  to  ai^ly  at  the 
foot  of  this  decree  for  such  order  as  to  enable 
said  party  to  carry  out  the  terms  hereof." 

"After  a  careful  reconsideration  of  the  facts 
herein,  my  attention  having  been  brought 
partlculariy  to  the  consent  order  of  Judge 
Wltherspoon  under  date  of  October  30,  1894. 
I  have  decided  to  modify  my  previous  de- 
cree herein  as  far  as  the  mortgage  of  the 
Balley-Lebby  Company  Is  concerned,  as  fol- 
lows: I  find  that  the  mortgage  of  the  Balley- 
Lebby  Company,  dated  December  22,  1803, 
is  a  bona  fide  mortgage,  and  that  under  said 
consent  order  the  amount  due  thereunder  was 
fixed  at  fifteen  hundred  dollars,  together  with 
a  fee  of  one  hundred  dollars  to  be  paid  their 
couns^,  and  I  conclude  that  said  order  is 
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binding  upon  an  parties  to  this  cause.  I  find 
SB  a  matter  of  fact  that  there  is  still  due  the 
Bailey-Lebby  Company  by  said  Edlsto  Cy- 
press Shingle  Company,  under  said  mortgage, 
the  said  sum  of  fifteen  hundred  dollars,  and 
that  there  is  due  Messrs.  Mordecal  &  Gads- 
den, attorneys  of  said  Bailey-Lebby  Com- 
pany, the  sum  of  one  hundred  dollars,  as  pro- 
vided in  said  consent  order.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  said 
receiver  do,  out  of  the  proceeds  of  sale  of  said 
machinery  and  plant,  before  applying  any  of 
said  funds  to  the  judgments  against  said  com- 
pany, pay  over  to  the  Bailey-Lebby  Com- 
pany the  sum  of  fifteen  hundred  dollars,  and 
to  Messrs.  Mordecal  &  Gadsden  the  sum  of 
one  hundred  dollars.  My  former  decree  Is 
modified  in  accordance  with  the  above." 

Exceptions  and  Grounds  of  Appeal  of  Per- 
kins &  Co. 

••The  defendant  Willis  J.  Perkins,  trading  as 
Perkins  &  Co.,  excepts  to  the  decree  of  his 
honor,  Judge  O.  W.  Buchanan,  dated  Febru- 
ary 24,  1886,  upon  the  following  grounds,  to 
wit:  (1)  Because  his  honor  should  have  held 
that  the  business  of  the  Edlsto  Cypress  Shingle 
Company  was  that  of  manufacturing  shmgles 
for  that  trade.  (2)  Because  his  honor  erred 
in  holding  that  one  of  the  purposes  of  the 
complaints  in  the  two  actions  was  to  vacate 
the  mortgage  of  Perkins  &  Co.  (3)  Because 
his  honor  erred  in  holding  aa  a  fact  that  the 
Edlsto  Cypress  Shingle  Company,  as  a  cor- 
poration, never  intended  to,  and  never  did, 
execute  any  mortgage  to  Perkins  &  Co.  (4) 
Because  his  honor  erred  hi  holding  that  the 
wholly  typewritten  sheet  was  pasted  on  the 
•Ingman,  or  printed,  order,*  after  it  passed  out 
of  the  hands  of  A.  N.  Webb,  either  by  the 
agent  of  Perkins  &  Co.  or  after  it  arrived  at 
the  office  of  Perkins  &  Co.  (5)  Because  his 
honor  erred  in  holding  that  the  register,  in 
recording  the  Perkins  &  Co.  mortgage,  did 
so  without  having  it  properly  probated,  and 
without  warrant  or  authority  of  law,  and  said 
record  does  not  operate  as  notice.  (6)  Be- 
cause his  honor  erred  in  holding  that  the 
machinery  was  shipped  by  Perkins  &  Co.,  at 
Branchvllle,  and  on  the  payment  of  one 
thousand  dollars,  leaving  a  balance  now  claim- 
ed to  be  due,  said  Perkins  &  Co.  delivered 
the  machinery  to  the  Edlsto  Cypress  Shingle 
Company,  freed  from  conditions;  and  that 
with  its  knowledge  and  consent  the  machinery 
was  placed,  with  the  assistance  of  their  agent, 
in  buildings  especially  erected  for  the  reception 
of  this  peculiar  machinery,  and  securely  and 
firmly  fastened  to  said  building  for  the  pur- 
pose of  erecting  a  shhigle  plant  on  land  leased 
for  a  period  of  ninety  years.  (7)  Because  his 
honor  erred  in  holding  that  Perkins  &  Co.  and 
the  Edlsto  Cypress  Shingle  Company  intended 
that  this  machinery  should  become  fixtures 
and  permanent  improvements  upon  the  land. 
<8)  Because  his  honor  erred  in  holding  that 
the  Edlsto  Cypress  Shingle  Company  owned 
large  timber  franchises.    (9)  Because  nls  honor 


erred  in  drawing  any  conclusions  of  fact  from 
the  argument  of  counsel,  but  should  have  con- 
fined himself  to  the  evidence.  (10)  Because 
his  honor  erred  in  holding  that  the  building  of 
the  Edlsto  Cypress  Shingle  Company  was  a 
three-story  building.  (11)  Because  bis  honor 
erred  in  finding  that  said  building  was  within 
a  few  feet  of  the  water's  edge.  (12)  Because 
his  honor  erred  in  not  finding  that  the  engine 
was  secured  by  bolts  and  nuts,  which  could 
be  unscrewed.  (13)  Because  his  honor  erred 
in  holding  that  the  paper  of  Perkins  &  O. 
(their  mortgagee)  consists  of  two  parts,  and 
that  one  was  not  executed  by  the  Edlsto 
Cypress  Shingle  Company.  (14)  Because  his 
honor  held  that  Perkins  &  Co.  have  no  lien 
over  the  machinery  sold  by  them  to  Edlsto 
Cypress  Shingle  (Company  as  a  chattel  mortr 
gage.  (16)  Because  his  honor  held  that  there 
was  nothing  hi  the  order  of  the  Edlsto  Cy- 
press Shhi£^e  Ck)mpany  to  make  it  a  chattel 
mortgage.  (16)  Because  his  honor  erred  in 
requiring  any  appellant  from  his  decree  to 
deposit  with  the  derk  of  court  a  bond  to  be 
executed  by  hhn  with  three  sureties  in  the 
sum  of  two  thousand  dollars,  as  a  condition 
to  the  staying  of  the  sale  of  the  premises  order- 
ed in  said  decree  to  be  sold.  (17)  Because  his 
honor  erred  in  decreeing  that  a  fee  out  of  the 
entire  fund  be  paid  plaifftlffs'  attorneys,  to 
be  ascertained  by  the  master.  (18)  Because 
bia  honor  erred  in  holding  that  the  Judgment 
creditors  should  be  paid  ahead  of  the  mortgage 
of  Perkins  &  Ck>.  (19)  Because  his  honor 
erred  in  requiring  Perkins  &  Co.  to  produce 
and  have  canceled  their  mortgage.  (20)  Be- 
cause his  honor  erred  in  ordering  that  out 
of  the  proceeds  of  sale  and  to  be  taxed  as 
costs  of  this  court  a  fee  of  tw«ity-five  dollars 
be  entered  as  expenses  for  the  preparation  of 
his  own  decree  to  the  typewriter  and  stenog- 
rapher employed. 

••The  defendant  Willis  J.  Perkins,  trading 
as  Perkins  &  Co.  also  excepts  to  the  order  of 
his  honor,  Judge  O.  W.  Buchanan,  dated  April 
8,  1896,  because  he  ordered  that  the  receiver 
do,  out  of  the  proceeds  of  sale  of  said  machin- 
ery and  pUnt,  pay  over  to  the  Bailey-Lebby 
Company  and  its  attorneys  the  amounts  there- 
in ordered  to  be  paid;  whei'eas  he  should 
have  ordered  that  no  part  of  the  proceeds 
of  the  sale  of  the  property  covered  by  the 
mortgage  to  said  Perkins  &  Ck).  should  be 
paid  to  any  one  but  the  said  Perkins  &  Co." 

"State  of  South  Carolina,  County  of  Barn- 
well. In  the  Supreme  Oovirt  R.  M.  Hughes 
et  al.,  Plaintiffs  (Appellants),  vs.  Edlsto  Cypress 
Shingle  Company,  Defendants  ^Respondents), 
and  Winfleld  Scott,  et  aL,  Plaintllts  (Appel- 
lants), vs.  Edisto  Cypress  Shingle  Company, 
Defendants  (Respondents).  To  Messrs.  Mor- 
decal &  Gadsden,  Attorneys  for  Defendant 
(Respondent)  Bailey-Lebby  Co.:  To  Messrs 
Buist  &  Bulst,  Attorneys  for  Defendant  (Re- 
spondent and  Appellant)  Willis  J.  Perlslns: 
Please  take  notice  that  the  plaintiffs  in  the 
above-stated  case?,  in  pursuance  of  a  notice 
heretofore  served  upon  you«  except  the  de- 
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cree  of  Uln  honor,  O.  W.  Buchanan,  rendered 
on  the  3d  day  of  April,  1886,  and  filed  in  the 
office  of  the  clerk  of  the  court  for  Bam- 
well  county  on  the  4th  day  of  April,  1896, 
and  will  move  the  supreme  court  to  reverse 
said  decree  on  the  following  grounds,  to  wit: 

(1)  Because  his  honor  erred  In  renderhig  the 
decree  on  the  3d  day  of  April,  1896,  wherein 
the  original  decree  rendered  on  the  24th  day 
of  February,  1896,  and  filed  In  the  office  of 
the  clerk  of  the  court  for  Barnwell  county 
on  the  26th  day  of  February,  1896,  was  re- 
versed as  to  the  defendant  Bailey-Lebby  Com- 
pany, said  court  not  having  jurisdiction  of 
said  causes  after  the  filing  of  said  original 
decree  on  the  2eth  day  of  February,   1896. 

(2)  Because  bis  honor  was  not  the  presiding 
judge  of  the  Second  circuit  at  the  time  he 
signed  and  caused  to  be  filed  the  decree  bear- 
ing date  the  3d  day  of  April,  1896,  and  filed 
on  the  4th  day  of  April,  1896,  but  was  the 
presiding  judge  of  another  circuit,  and  had 
already  filed  his  original  decree  in  these  causes 
on  the  26th  day  of  February,  1896,  and  that 
the  fall  term  of  court  for  Barnwell  county 
adjourned  on  the day  of  December,  1895. 

(3)  Because  his  honor  was  without  jurisdic- 
tion, after  ffilng  the  original  decree,  to  make 
a  reversal  of  said  decree.  (4)  Because  his 
honor  has  no  power  in  law  to  reverse  or 
materially  alter  his  own  decree,  after  having 
filed  the  same  with  the  clerk  for  recora  in 
the  proper  county.  (5)  Because  his  honor 
erred  in  finding,  as  a  matter  of  fact,  that 
there  is  still  due  the  Bailey-Lebby  Company 
by  the  Edisto  Cypress  Shingle  Company,  un- 
der said  mortgage,  the  sum  of  fifteen  hundred 
dollars,  and  that  there  is  due  to  Messrs.  Mor- 
decai  &  Gadsden,  attorneys  for  Bailey-Lebby 
Company,  the  sum  of  one  hundred  dollars, 
as  provided  in  said  consent  order.  (6)  Be- 
cause his  honor  erred  in  not  holding  that  the 
said  mortgage  to  the  Bailey-Lebby  Com- 
pany had  been  paid  in  full  by  the  sale  of 
shingles.  (7)  Because  his  honor  erred  in  find- 
ing that  the  consent  decree  bearing  date  the 
SOth  day  of  October,  1894,  was  binding  upon 
all  parties,  whereas  his  honor  should  have 
held  that  said  decree  was  not  binding  upon 
parties  who  had  not  come  into  this  action,  and 
given  their  consent  to  this  decree.  (8)  Be- 
cause his  honor  erred  in  ordering  the  receiver 
to  pay  out  of  the  proceeds  of  said  machinery 
and  plant  unto  the  Bailey-Lebby  Company  the 
sum  of  fifteen  hundred  dollars,  and  to  Messrs 
Mordecai  &  Gadsden  the  sum  of  one  hundred 
dollars,  before  applying  any  of  said  funds  to 
the  judgments  against  said   company." 

S.  G.  Mayfield,  for  appellants  and  respond- 
ents. Buist  &  Buist,  for  Perkins  &  Co.  R.  A. 
Ellis  and  B.  W.  Wiley,  for  judgment  creditors. 
Mordecai  &  Gadsden,  for  Bailey-Lebby  Co. 

POPE,  J.  The  first  stated  action  had  for  its 
object  the  setting  aside  cei'tain  mortgages  up- 
on the  plant  and  other  property  of  the  Edisto 
Cypress    Shingle    Company,  to  the  end  that 


plaintiffs  and  defendants,  who  had  recovered 
judgments  against  said  company,  might  cause 
said  plant  and  other  property  to  be  sold  to  sat- 
isfy the  executions  Issued  upon  said  judgments. 
The  second  action  alleged  the  Insolvency  of 
said  company,  the  invalidity  of  the  mort^es 
executed  by  said  company,  the  winding  up  of 
said  insolvent  company,  etc.,  and  the  appoint- 
ment of  a  receiver.  The  history  of  these  mat- 
ters seems  to  be  as  follows:  In  the  year 
1892  (14th  day  of  December)  a  charter  was 
issued  to  the  Edisto  Cypress  Shingle  Company 
by  the  secretary  of  state  for  the  state  of  South 
Carolina,  under  the  provisions  of  the  act  of 
the  general  assembly  of  this  state  entitled  "An 
act  to  provide  for  the  formation  of  certain  cor- 
porations under  general  laws"  (19  St  at  Large, 
640),  and  the  acts  amendatory  thereof.  The 
capital  stock  was  fixed  at  $10,000,  in  shares 
of  $100  each.  The  shareholders  were  A.  N. 
Webb,  69  shares;  C.  B.  Mansfield,  1  share; 
Whifield  Scott,  10.  shares;  Irving  Scott,  10 
shares;  and  Fredrick  McLaughlin,  10  shares. 
The  object  of  the  corporation,  as  fixed  by  its 
charter,  was  "to  establish  and  operate  steam, 
saw,  and  lumber  mills;  to  manufacture  and 
sell  shingles,  and  all  other  kinds  of  lumber; 
to  operate  and  establish  tram  roads  and  boats, 
and  other  water  craft,  in  connection  with  a 
general  lumber  and  timber  business,  and  pro- 
pel the  same  by  steam,  or  other  power;  to  buy 
and  sell  timber  and  timber  lands,  and  other 
kinds  of  real  estate;  to  conduct  a  general  mer- 
cantile business,  in  connection  with  its  timber 
and  lumber  business;  to  operate  roads  for  the 
purposes  of  said  business,  and  condemn  lands 
for  right  of  way  therefor,  under  existing  laws." 
Its  place  of  business  was'  Edisto,  near  the 
Edisto  river,  in  Barnwell  county,  in  this  state. 
The  debts  owing  by  the  corporation  on  the 
14th  day  of  September*  1894,  when  the  two 
actions  were  conmxenced,  were  wages  to  the 
operatives,  and  a  debt  of  more  than  $1,700. 
to  the  Bailey-Lebby  Company;  also,  a  debt 
of  more  than  $1,700  to  Willis  J.  Perkins, 
operating  under  the  name  of  Perkins  &  Co. 
The  debts  to  the  Bailey-Lebby  Company  and 
Willis  J.  Perkins,  as  Peridns  &  Co.,  were  for 
machinery  and  mill  supplies.  Both  of  them 
began  thehr  sales  of  machhiery  and  mill  sup- 
plies about  February  9,  1893,  and  endeavored 
to  secure  themselves  by  taking  purchase-mon- 
ey mortgages  of  the  property  so  sold  by  them, 
respectively,  to  the  Edisto  Cypress  Shingle 
Company.  Judge  Witherspoon  appointed  C. 
B.  Free,  Esq.,  as  receiver,  to  hold  the  property, 
all  parties  acquiescing.  His  order  fixed  the 
debt  of  the  Bailey-Lebby  Company  at  $1,600, 
and  held  its  mortgage  good,  and  also  ordered 
a  fee  of  $100  to  be  paid  to  Messrs.  Mordecai 
&  Gadsden  as  its  attorneys.  The  master  for 
BamweU  county  took  the  testimony  .on  iH 
the  issues  of  fact  The  cause  on  the  pleadings 
and  testimony  came  on  to  be  heard  before 
Judge  Buchanan  in  open  court  at  BamweU, 
S.  C.  By  his  decree  he  held  the  Bailey-Lebby 
mortgage  paid  in  full,  and  declared  the  Perkins 
mortgage  to  be  invalid.    Several  months  after 
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his  decree  tiad  been  filed,  mud  after  he  had 
flnlflhed  hie  judicial  labors  <m  the  Second  cir- 
ciilt»  of  which  Barnwell  ie  a  member,  he  modi- 
fied his  decree,  by  restoring  tiie  Ballej-Iiebby 
mortgage  for  $1,500,  and  Mordecal  &  Gads- 
den's counsel  fee  of  |100»  as  provided  for  in 
Judge  Witherspoon's  decree.  From  this  at- 
tempt to  modify  his  decree,  and  from  the  de- 
cree itself,  appeals  were  taken.  Let  the  de- 
cree and  the  several  grounds  of  appeal  be  re- 
ported* 

It  is  now  my  duty  to  pass  upon  these  ap- 
peals. First,  I  will  consider  the  appeal  of  the 
Baileiy-Lebby  Company;  second,  the  grounds 
of  appeal  presented  by  the  plaintifiCs;  and, 
third,  the  grounds  of  appeal  presented  by 
Willis  J.  Perkins,  trading  as  Perkins  &  da 

The  grounds  of  appeal  presented  by  the 
Bailey-Lebby  Gompany,  except  those  relating 
to  fixtures,  may  be  dU^sed  of  without  enu- 
merating the  specific  grounds  of  appeal  pre- 
sented by  it  Unquestionably,  the  order  pass- 
ed by  Judge  Wltherspoon  on  October  80, 1894, 
wherein  he  adjudged  that  the  Bailey-Lebby 
Company  held  two  valid  mortgages,  and  that 
the  debt  secured  by  the  said  two  mortgages 
was  $1,500,  and  that  counsel  fee  of  their  at- 
torneys, Mordecal  &  Gadsden,  was  $100,  and 
two  such  amounts  should  be  paid  out  of  the 
property  not  included  in  the  Willis  J.  Perkins 
mortgage,  was  and  is  binding  upon  every 
party  to  this  action  except  Willis  J.  Peiidns; 
and,  so  far  as  the  latter  is  concerned,  it  binds 
him  in  so  far  as  the  property  embraced  in  said 
two  mortgages  of  Bailey-Lebby  Company  is 
not  set  out  in  the  Perkins  mortgage,  for  the 
simple  reason  that  W.  J.  Perkins,  when  of- 
fered an  opportunity  to  canvass  the  said  mort- 
gages, was  not  able  to  show  any  matter  which 
would  in  the  least  trench  upon  the  conclusion 
reached  by  Judge  Wltherspoon.  The  only 
serious  trouble  the  Bailey-Lebby  Company  has 
is  in  showing  that  their  debt  of  $1,500  has  not 
been  either  wholly  or  partially  paid  by  the 
shingles,  which,  under  Judge  WitheriqxKm's 
order,  were  ordered  to  be  sold  by  C.  B.  Free 
as  receiver,  and  the  proceeds  arising  from 
such  sale  applied  to  the  debt  of  $1,500,  ad- 
judged to  be  due  to  the  Bailey-Lebby  Com- 
pany. The  very  terms  of  that  order  ought  to 
have  made  the  Bailey-Lebby  Company  very 
careful  in  seeing  to  it  that*  the  proceeds  aris- 
ing from  the  sale  of  these  shingles  should  be 
scrupulously  applied  to  the  payment  of  their 
mortgage.  Here  is  the  language  referred  to: 
"It  is  further  ordered  that  C.  B.  Free,  receiv- 
er, do  forthwith  proceed  to  sell  the  shingles, 
thirteen  hundred  thousand,  more  or  less,  cov- 
ered by  said  mortgages  [Bailey-Lebby]  upon 
best  terms  possible,  with  the  consent  and  ap- 
proval of  the  Bailey-Lebby  Company,  and 
have  the  drafts  in  settlement  for  the  payment 
of  said  shingles,  together  with  the  bills  of  lad- 
ing in  shipment  thereof,  made  payable  to  the 
order  of  Bailey-Lebby  Company,  who  are 
hereby  authorized  and  empowered  to  apply 
the  proceeds  of  said  shingles  pro  tanto  to  the 
payment  of  the  said  sum  of  $1,500,  so  found 


Id  be  doe,  and  that  It  within  a  leasooabie 
time,  said  shingles  cannot  be  so  di«posed  of  at 
private  sale,  that  then  the  said  a  B.  Free, 
receiver,  with  the  consent  of  the  said  the 
Bailey-Lebby  Company*  Is  hereby  antborlied 
and  empowered  to  sell  and  dispose  of  the  re- 
mainder of  said  shingles  npon  the  best  terms 
possible,  the  gross  proceeds  thereof  to  be  paid 
to  the  said  the  Bailey-Lebby  Company  f  <n1^- 
with."  This  order,  being  a  consent  order, 
may  be  regarded  in  the  nature  of  a  contract 
between  the  parties  who  made  it,  and,  as  we 
have  previously  seen,  all  the  parties  to  the 
two  actions,  except  Willis  J.  Peridns,  were 
parties  consenting  thereto.  C.  B.  Free  and 
the  Bailey-Lebby  Company  sold  shingles  from 
October  30, 1891,  to  April,  1895,  for  the  emn  of 
$1,185.46,  and  personal  property  (pair  of  mules, 
$100,  one  pair  of  oxen,  $25,  and  one  ox  tat 
$12.50)  for  $137.50,  aggregating  the  sum  of 
$1,322.96.  By  the  return  known  as  No.  65, 
out  of  this  sum  was  paid:  telegrams,  $1.51; 
amount  paid  ▲.  McFail,  watchman,  $60;  in- 
surance, $107.50;  C.  B.  Free,  $7.50;  January 
2,  1895,  paid  A.  McFail,  $62;  January  2, 
1895,  paid  W.  R.  May,  $50;  February  2d, 
paid  A.  McFail,  $54.25;  February  21st,  taxes, 
$21;  February  26th,  paid  O.  B.  Free,  $71.50; 
March  2d,  paid  A.  McFaU,  $49;  April  8d, 
paid  A.  McFaU,  $54.25;  May  4th,  paid  A.  Mc- 
Fail, $30;  June  4th,  paid  A.  McFail,  $30,— 
aggregating  $699.45,  less  $6.64  received  for 
shingles,  February  26,  1895,  makes  $692.81. 
I  cannot  agree  that  this  is  a  proper  expense 
account  While  I  might  be  willing  to  assent 
to  the  expenses  of  handling  these  shingles  by 
way  of  labor  in  putting  on  board  cars,  and  ex- 
penses of  transportation,  I  cannot  recognise 
payment  to  Loser  M.  May,  insurance,  taxes, 
and  watchman  fees  as  proper  disbursements 
out  of  this  fund,  nor,  indeed,  any  of  these  pay- 
ments oot  of  this  particular  fund«  This  cor- 
poration, the  Bailey-Lebby  Company,  are  en- 
titied  to  be  reimbursed  these  amounts  when 
the  sale  is  made  of  property  not  covered  by 
their  two  mortgages,  as  well  as  that  of  Willis 
J.  Perkins;  but  they  must  now  t»e  required 
to  give  credit  on  their  debt  of  $1,500  of  the 
sum  of  $1,329.60,  which  last  amount  is  reach- 
ed by  adding  the  $6.64  received  from  the 
Augusta  and  for  shingles,  in  Februarys  1895, 
to  the  $1,322.96.  The  fee  of  Mordecal  & 
Gadsden  should  be  paid,  but  not  out  of  any 
property  or  money  coming  to  Willis  J.  Per- 
kins on  his  debt  and  mortgage. 

Now,  I  will  proceed  to  notice  the  grounds 
of  appeal  presented  l^  the.  plaintifts.  I  agree 
with  the  plaintiffs  that  his  honor  Judge  Buch- 
anan erred  in  his  attempt  to  modi^  hla 
decree  filed  in  February,  1896,  by  his  modifi- 
cation filed  April  4,  1896.  He  was  not  either 
the  presiding  or  the  resident  judge  of  that 
circuit  in  April,  1896,  and  he  had  no  right  to 
attempt  to  Interfere  with  his  decree,  even  if 
he  knew  he  was  guilty  of  error  therein.  There 
is  another  tribunal  under  the  constitution  and 
laws  of  this  state  for  the  correction  of  errors 
In  Judgments  in  decrees  of  the  circuit  courts. 
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Of  eoame,  thewMred  the  drenit  Jndge  was 
lofty.  He  wished  to  correct  an  injustice  into 
which  he  had  most  innocently  fallen.  I  hare 
aliead  held  that  the  $lfiO0  debt  held  by  the 
BaHey-Lebby  Company  mnst  be  reduced,  as 
hereinbefore  indicated.  I  do  not  hold  that  the 
mortgages  of  the  Bailey-Lebby  Oompany  hare 
been  fully  paid,  but  only  partially  paid.  I  do 
hold  that  the  parties  plaintiff  and  defendant, 
except  Willis  J.  Perkins,  are  bound  by  the 
decretal  order  of  Judge  Witherspoon,  dated  Oc- 
tober 90,  1894,  for  they  consented  to  the 
same;  and,  as  to  all  of  these  parties,  sudi 
decree  of  Judge  Withersi>oon  fastens  upon  the 
property  of  the  corporation,  except  that  be- 
longing to  Willis  J.  PeriOns,  the  payment  to 
Mordecai  &  Gadsden  their  fee  of  |100,  and 
for  the  same  reason,— these  parties  consented 
thereto. 

Lastly,  it  Is  my  duty  to  pass  upon  the^  ex- 
ceptions presented  by  Willis  J.  P^kins,  trad- 
ing as  Perkins  &  Co.  Such  pf  these  grounds 
as  refer  to  the  attempt  by  Judge  Buchanan  to 
modify  his  decree  after  he  had  left  the  Second 
circuit,  and  returned  to  his  duty  as  resident 
judge  of  the  Third  circuit,  have  been  practical- 
ly disposed  of  under  the  first  and  second  divi- 
sions of  this  opinion.  The  remainder  bears  up- 
on the  alleged  errors  of  Judge  Buchanan  in  his 
decree,  wherein  he  held  that  tiie  paper  pre- 
sented by  Willis  J.  Perkins  was  not  entitled 
to  be  treated  as  a  valid  mortgage,  both  in- 
trinsically and  extrinsically,— intrinsically,  be- 
cause the  paper  was  made  up  of  two  parts, 
not  connected  with  each  other,  and  not  signed 
by  each  of  the  parties  thereto  as  a  mortgage; 
and  extrinsically,  because,  first,  the  Edisto  Cy- 
press Shingle  Company  had  no  power  to  «ce- 
cute  a  mortgage,  save  under  the  terms  of  the 
act  of  1886,  hitherto  quoted  by  its  title  as 
regulating  the  powers  of  corporations  formed 
under  the  general  laws  of  this  state;  and, 
second,  because  the  property  covered  by  such 
mortgages  had  become  fixtures,  and  was  not 
the  subject-matter  of  a  mortgage  of  personal 
property  or  chattel  mortgage. 

I  will  examine  the  intrinsic  defects  of  this 
alleged  mortgage.  This  corporation,  the  Ed- 
isto Cypress  Shingle  Company,  was  formed 
on  the  14th  day  of  December,  1892.  On  the 
7th  day  of  February,  1893,  it  entered  into  a 
contract  with  Willis  J.  Perkins,  as  Perkins  & 
Co.,  through  his  salesman,  S.  S.  Ingram,  for 
furnishing  the  engines,  as  shingle  machines, 
shafting,  pulleys,  etc,  as  set  out  in  the  Judge's 
decree.  Willis  J.  Perkins'  manufactory  was 
located  at  Grand  Bapids,  in  the  state  of  Michi- 
gan, and  he  was  represented  in  his  transaction 
with  this  Edisto  Cypress  Shingle  Company  by 
his  salesman,  the  said  S.  S.  Ingram.  That  part 
of  the  Instrument  called  a  mortgage,  which 
contained  the  terms  and  conditions  intended 
to  control  the  rights  of  the  seller  and  pur- 
chaser, was  made  up  of  a  partly  printed  and 
partly  written  paper,  in  which,  among  other 
things,  the  seller  stipulated  that  title  to  the 
property  so  sold  should  remain  in  him  until 
the  pm-cbase  money  should  be  paid;  and  the 


other,  which  was  typewritten,  contained  a 
q;>ecific  communication  of  the  prices  of  machin- 
ery desired  by  the  Edisto  Company.  At  the 
top  of  that  part  which  was  partly  printed 
and  partly  written,  the  date  "February  23rd, 
1893,"  appeared,  and  upon  the  typewritten 
part  the  date  was  "7th  February,  1893,"  as 
well  as  the  date  of  affidavit  as  to  witness- 
es of  signature  was  "7th  February,  1898.*' 
The  whole  of  the  Instrument  was  placed  on 
record  on  March  28,  1893,  in  the  office  of 
the  register  of  mesne  conveyances  for  Barnwell 
county.  The  president  and  general  manager  of 
the  Edisto  Cypress  Shingle  Company  acted  to- 
wards the  property  as  covered  by  the  whole 
Instrument  This  appellant  raises  the  prelimi- 
nary question  that  Judge  Buchanan  should  not 
have  entertained  this  question,  because  all  the 
partly  to  the  suit  had  consented  before  the 
master  that  the  instrument  "chattel  mortgage 
given  by  Edisto  Cypress  Shingle  Company  to 
the  Perkins  Company"  was  by  consent  in- 
troduced in  evidence  and  marked  "Exhibit  X." 
Such  is  the  language  found  in  the  case  at 
folio  249.  There  was  no  other  evidence  of- 
fered by  either  side  as  to  this  instrument.  It 
does  seem  to  me  that,  all  parties  having  con- 
sented that  this  instrument  should  be  in  evi- 
dence as  a  chattel  mortgage,  they  cannot  now 
attack  the  Instrument  as  to  its  mode  of  exe- 
cution, for,  by  consenting  that  it  be  admitted 
in  evidence,  they  thereby  virtually  stipulated 
that  the  introduction  of  testimony  as  to  its 
execution  would  not  be  requhred.  It  Is  too  late 
now  for  them  to  interpose  objections  that  such 
instrument  was  composed  of  two  parts,  and 
that  the  Edisto  Cypress  Shingle  Company  only 
executed  one  part,  and  did  not  execute  the 
other.  If  th««  was  no  testimony  in  the  cause 
showing  that  the  Edisto  Company  only  signed 
one  pairt  and  did  not  sign  the  second  part,  of 
an  instrument  which  was,  by  consent,  received 
in  evidence  as  proved,  I  am  unable  to  see  how 
the  circuit  Judge  could  make  his  finding  of 
fact  on  this  branch  of  the  cause.  Such  being 
my  conclusion,  it  is  unnecessary  for  me  to 
linger  over  the  exceptions  pointing  out  this 
alleged  error  in  the  circuit  Judge  in  such  find- 
ing. This,  too,  will  dispose  of  the  motion  of 
Willis  J.  Perkins  to  suspend  the  appeal  until 
he  could  apply  to  the  circuit  court  for  a  new 
trial  upon  after-discovered  evidence.  This  rul- 
ing disposes  of  the  third,  fourth,  thirteenth, 
and  fifteenth  grounds  of  appeal,  and  they  are 
sustained. 

The  next  ground  of  appeal  is  that  relating 
to  so  much  of  his  honor's  decree  as  holds  that 
the  machinery  furnished  by  Perkins  to  the 
Edisto  Cypress  Company  has  become  fixtures, 
and,  this  having  taken  place  with  the  knowl- 
edge and  assistance  of  Perkins,  any  lien  on 
said  machinery  through  his  alleged  chattel 
mortgage  is  destroyed.  Reduced  to  its  last 
analyses,  it  is  contended  that  this  machinery 
is  now  a  part  of  the  real  estate  Qf  John  May, 
who  owns  the  fee  in  the  lands  upon  which  the 
mill  of  the  Edisto  Company  is  located,  and, 
being  ao,  no  chattel  mortgage  can  have  a  lien 
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thereon.  It  to  a  fact  that  snch  owner  of  the 
fee  in  this  land  Is  not  a  party  to  this  action. 
Sheldon  v.  Blauvelt,  29  S.  a  453,  7  S.  E.  5d3. 
Dickinson  was  the  assignee  of  the  owner  of 
the  land  npon  which  the  cotton  gins  and  port- 
able engine  and  sawmill  were  located,  and, 
therefore,  the  owner  of  the  fee  was  before  the 
court;  bnt,  while  the  circuit  judge,  Hon.  W. 
H.  Wallace,  did  discuss  the  law  on  this  sub- 
ject of  fixtures,  yet  the  supreme  court  dis- 
tinctly declined  to  pass  upon  these  matters, 
for  the  reason  that  they  had  reached  a  con- 
clusion which  rendered  it  unnecessary  for 
them  to  do  so.  This  case  is  referred  to  as  an 
authority  by  the  circuit  judge  in  his  decree. 
While  it  Is  not  an  authority,  still  it  seems  to 
lUustrate  the  law  very  admirably.  I  am  not 
Informed  to  what  uses  the  owner  of  the  fee 
(May)  put  this  land  while  he  retained  control 
of  it  He  did  lease  it  for  90  years  to  the 
Edisto  Company,  and,  as  thehr  charter  was 
placed  upon  record,  he  may  be  assumed  to 
have  known,  at  the  time  of  the  lease,  that  his 
land  would  be  devoted,  while  in  the  hands 
of  his  lessee,  to  the  location  of  their  mills, 
for  the  manufacture  of  cypress  shingles.  But, 
as  before  remarked,  May  is  not  before  this 
court  Here  we  have  only  as  parties  to  these 
two  actions  the  creditors  of  this  Insolvent  cor- 
poration, the  Edisto  Cypress  Shingle  Company, 
and  it  Is  their  rights  I  must  consider.  As  was 
remarked  by  the  circuit  judge  In  Sheldon  ▼. 
Blauvelt,  supra,  there  is  a  preliminary  ques- 
tion as  to  the  nature  of  some  of  the  property  at- 
tached,~that  is,  the  cotton  gin  and  the  engine 
and  sawmilL  Are  they  fixtures,  and  therefore  a 
part  of  the  realty,  or  are  they  personal  prop- 
erty? The  weight  of  the  testimony  indicates 
that  the  cotton  gin  was  attached  by  the  bands  to 
the  gin  house,  and  In  such  case  it  has  been  held, 
in  several  cases,  that  a  cotton  gin  Is  a  fixture. 
See  Fahls  v.  Walker,  1  Bailey,  540;  Nhn- 
mons  V.  May,  1  Rice,  Dig.  817;  McKenna  ▼. 
Hammond,  3  Hill,  331.  Although  the  precise 
question  has  not  been  decided  in  this  state, 
I  think  it  equally  dear  that  the  portable  en- 
gine and  sawmill  are  not  fixtures.  A  cotton 
gin  is  a  fixture,  because  it  is  not  only  attached 
to  the  soil,  but  is,  when  In  a  permanent  gin 
house,  obviously  Intended  to  be  permanent, 
and  la  necessary  for  the  convenient  use  of  a 
cotton  plantation;  but  where  a  structure  is 
placed  upon  land,  not  to  promote  the  con- 
venient use  of  the  land,  but  to  be  used  for 
some  temporary  purpose,  external  to  the  land, 
and  the  land  Is  used  only  as  a  foundation,  be- 
cause some  foundation  is  necessary  for  the 
business,  then  the  structure  and  Its  belongings 
are  not  fixtures.  The  testimony  in  this  case 
Is  to  the  effect  that  the  portable  engine  and 
sawmill,  although  in  some  degree  attached  to 
the  soil,  were  used  for  the  promotion  of  the 
business  of  sawing  logs  into  lumber,  and  had 
no  relation  to  the  convenient  use  of  the  plan- 
tation as  sueh.  The  engine  and  sawmill,  there- 
fore, in  my  opinion,  are  personal  property. 

In  the  case  at  bar  there  is  testimony  that 
the  bollor  is  incased  in  brick,  and  that  the 


wheels  are  adjusted  to  ahafting,  which  is 
turned  by  belts,  and  that  these  are  fastened 
to  the  mill  house.  I  should  hold,  from  the 
terms  employed  in  the  chattel  mortgage  of 
Perkins,  that  he  had  knowledge  that  the  ma- 
chinery ordered  from  him,  and  covered  by 
his  mortgage,  was  to  be  placed  in  a  mill 
house.  After  this  has  been  admitted,  I  can- 
not see  how  the  conclusion  of  the  circuit  judge 
can  be  sustained.  He  hc^ds  that  all  this 
machinery  furnished  by  Willis  J.  Perkins  be- 
came fixtures,  and  were  a  part  of  the  real  es- 
tate of  May,  the  owner  in  fee.  Then,  if  this 
be  so,  of  what  concern  is  it  to  these  Judg- 
ment creditors?  How  can  their  Judgments 
operate  so  that  creditors  have  any  lien  upon 
May's  real  estate?  It  is  evident  that  this 
difficulty  did  not  present  itself  to  the  mind  of 
the  circuit  Judge,  for  in  this  very  decree  he 
has  "ordered,"  etc.,  "that  Free,  as  receiver, 
do  sell,  all  and  singular,  the  property  of  the 
Edisto  Cypress  Shingle  Company,  on  sales 
day.  In  April,  1806;  •  •  •  and  that,  upon  the 
purchaser  complying  with  his  bid,  that  said 
receiver  do  execute  unto  the  purchaser  good 
and  sufiicient  title  to  said  property."  It 
should  be  asked,  what  property  is  this  to  be  so 
sold,  and  to  which  the  receiver  is  to  execute 
to  the  purchaser  thereof  a  good  and  sufilcient 
title?  If  all  this  machinery  has  become  a 
part  of  Mr.  May's  land,  how  can  the  receiver 
sell  Mr.  May's  land?  If,  on  the  other  hand, 
the  plant  of  the  Edisto  Cypress  Shingle  Com- 
pany on  the  land  leased  from  Mr.  May  for 
the  term  of  90  years  is  but  a  leasehold  es- 
tate, and,  as  such,  is  but  personal  property, 
and  therefore  may  be  sold,  what  is  there  to 
prevent  such  a  separation  of  such  property, 
to  the  end  that  the  lien  of  W.  J.  Perkins  un- 
der his  mortgage  on  such  separate  property 
as  is  embraced  in  his  mortgage  may  be  pre- 
served? I  can  see  no  difficulty  in  regard  to 
it 

Again,  it  is  suggested  that  there  was  no 
power  in  the  officers  to  execute  a  mortgage 
on  property  sold  to  this  corporation,  because 
the  act  of  1886  required  that,  when  a  bonded 
indebtedness  to  be  secured  by.  a  mortgage 
was  contemplated  by  the  corporation,  notice 
thereof  had  to  be  given  by  a  publication  of 
such  purpose,  and  that  a  meeting  of  the  di- 
rectors was  an  essential  prerequisite  to  the 
exercise  of  such  a  power  by  this  corporation; 
and  it  is  contended  in  the  cause  at  bar  that 
there  has  been  no  compliance  with  either  of 
these  prerequisites.  In  the  first  place,  I  do 
not  admit  that  the  bonded  indebtedness  re- 
ferred to  in  sections  29,  30,  31,  and  32  of  the 
act  of  1886  can  be  said  to  include  the  pur- 
chase money  of  the  plant,  or  any  part  thereof 
plainly  necessary  to  the  execution  of  the  char- 
tered purpose.  But,  waiving  this  matter  al- 
together, the  parties  to  these  actions  are  in  a 
court  of  equity,  where  it  has  been  made  to 
appear  that,  before  Willis  J.  Perkins  would 
part  with  his  property  to  this  corporation,  he 
required  that  Its  officers  should  execute  to 
him  a  lien  tlieroou  by  way  of  chattel  mort- 
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gage»  and  that  notice  there(tf  waa  spread 
ui»oii  the  records  of  the  ofilce  of  the  register 
of  mesne  conveyances  for  Barnwell  comity, 
and,  to  the  extent  of  the  prop«rtj  so  parted 
with  t^  Perkins,  he  has  an  equity  superior, 
as  to  that  particular  pn^terty,  over  these  suth 
sequent  creditors  with  notice,  and  it  was  er- 
ror for  the  circuit  Judge  to  hold  otherwise. 
The  language  of  section  26  of  this  act  of- 1886 
provides  that  eveiy  p^vate  corporation,  as 
such,  has  the  power  "*  •  *  (4)  to  hold, 
purchase,  lease,  mortgage  or  otherwise  dis- 
pose and  convey  such  real  and  pessonal  es- 
tate as  is  limited  t>y  its  charter;  and  if  not 
so  limited,  such  an  amount  as  the  business  of 
the  corpoxatlon  requires.  *  *  *'*  Such  are 
my  views,  hurriedly  presented,  on  these  ques- 
tions. 

Now,  as  to  the  $26  ordered  to  be  paid  a 
stenographer  for  assisting  in  the  preparation 
of  the  circuit  decree,  of  course  it  will  not 
stand.  The  circuit  judge  was  without  power 
to  make  this  application  of  the  funds  of  this 
corporation. 

Nor  did  the  circuit  judge  have  the  power  to 
exact  a  bond  of  $2,000  of  each  litigant  who 
might  wish  to  appeal  ft^m  the  order  of  the 
sale  as  made  by  the  circuit  judge  in  his  de- 
cree. There  \b  an  entire  absence  of  statu- 
tory authority  for  the  exercise  of  any  such 
power  by  the  circuit  judge,  and  there  is  no 
warrant  iheretor  in  the  common  law.  The 
property  of  Utigants  is,  and  should  be,  most 
jealously  guarded  by  the  courts  of  the  coun- 
try, and  in  no  case  should  be  taken  away 
from  them  without  due  process  of  law.  To 
allow  any  judge,  either  of  the  supreme  court 
or  of  the  circuit  court,  to  hire  a  person  to  do 
his  writing  would  be  an  innovation  upon  our 
customs,  BB  well  as  our  laws.  It  cannot  be 
permitted.  I  think  and  hold  that  our  judg- 
ment should  be:  It  is  the  judgment  of  this 
court  that  the  modified  decree  of  his  honor 
Judge  Budianan,  dated  the  3d  of  April,  1896, 
be  annulled,  and  it  is  the  judgment  of  this 
court  that  the  decree  in  the  two  actions  be 
modified,  as  herein  required,  and  that  the 
cause  be  remanded  to  the  circuit  court,  to 
formulate  such  orders  as  may  be  necessary  to 
carry  out  the  views  her^n  announced. 

But  it  is  my  duty  to  announce,  by  reason 
of  the  views  of  Ohief  Justice  McIVBIR,.  which 
are  concurred  In  by  Justices  GARY  and 
JONES,  that  the  judgment  of  this  court  is 
that  the  foregoing  views  and  concluaioos,  as 
announced  in  my  opinion,  stand  as  the  judg- 
ment of  this  court,  except  that  the  Bailey- 
Lebby  CkHupany  shall  not  be  required  to  cred- 
it on  their  mortgage  debt  the  gross  amount 
of  the  sales  of  the  shingles  and  other  prop- 
erty covered  by  its  mortgage,  but  oidy  the 
balance  thereof,  after  deducting  the  exp^ises 
properly  incurred  in  handling  and  taking  care 
of  such  pn^erty,  in  which  should  be  Induded 
amounts  paid  watchmen  and  insursnce  while 
awaiting  an  opportunity  to  s^,  and  also  the 
expenses  of  loading  the  same  for  transporta- 
lion»   but  not  amounts  paid  on  the  lease  or 


for  taxes,  except  so  much  thereof  as  were 
properly  chargeable  on  the  property  sold;  and 
that  the  cause  be  remanded  to  the  circuit 
court,- with  jdirections  to  enforce  therein  the 
views  herein  announced. 

McIVBR,  O.  J.  I  concur  in  the  result,  ex- 
cept that  I  think  the  Bailey-Lebby  Company 
should  not  be  required  to  credit  on  their  mort- 
gage debt  the  gross  amount  of  the  sales  of 
the  shingles  and  other  property  covered  by 
tiieir  mortgage,  but  only  the  balance  thereof, 
after  deducting  the  expenses  properly  incur- 
red hi  handling  and  taking  care  of  such  prop- 
erty, in  which  should  be  included  amounts 
paid  watchmen  and  insurance  while  awaiting 
an  opportunity  to  s^  and  also  the  expenses 
for  loading  the  same  for  transportation,  but 
not  amounts  paid  on  the  lease  or  for  taxes,: 
except  so  much  thereof  as  were  properly 
chargeable  on  the  property  sold. 

(W  S.  C.  45) 

BRATTON  V.  BUBBI8. 

(Supreme  Court  of  South  Carolina.     Oct  21. 
1897.) 

AC<NOWI.BDGMBNT— SbAU 

Under  Rev.  St  1873,  p.  430,  which  re- 
quires the  certificate  of  acknowledgment  of  a 
renunciation  of  dower  to  bear  the  signature 
and  seal  of  the  notary,  the  omission  of  the  seal 
is  a  fatal  defect 

Appeal  from  common  pleas  circuit  court  of 
York  county;   R.  C.  Watts,  Judge. 

Acti<m  by  Letitia  A.  Bratton  against  R. 
Walker  Burris  for  the  assignment  of  dower. 
From  a  decree  for  petitioner,  defendant  ap- 
peals.   Affirmed. 

Finley  &  Brice,  for  appellant  Thos.  F*  Mc- 
Dow,  for  respondent 

GARY,  A.  J.  The  ''case*"  contains  the  fol- 
lowing statement  of  facts:  *'The  abovo'enti- 
tled  action  was  commenced  in  the  probate 
court  of  York  county  on  the  24th  day  of  Jan- 
uary, A.  D.  1896,  by  the  personal  service  and 
petition  on  the  defendant,  for  the  purpose  of 
having  dower  assigned  to  the  petitiooer  in 
certain  lands  of  the  defendant,  formerly  own- 
ed by  S.  B.  Bratton,  the  husband  oi  petitioo- 
er, in  his  lifetime,  and  by  him  conveyed  to 
George  Steele  on  the  1st  day  of  January* 
1859.  That  petitioner,  Mrs.  L.  A;  Bratton, 
intermarried  with  S.  E.  Bratton,  and  became 
his  wife,  on  the  7th  day  of  Septemb^,  1847; 
and  the  said  S.  BL  Bratton  died,  intestate,  on 
the  12th  day  of  September,  1803;  and  tiiat, 
during  the  married  rdations  between  said  par* 
ties,  S.  E.  Bratton  was  seised  and  possessed 
of  the  tract  of  land  described  in  the  petition; 
and  that  the  appellant,  R*  Walker  Burris,  is 
the  owner  of  the  said  tract  of  land,  and  has 
been  since  the  death  of  the  said  S.  B.  BolU 
ton.  Hie  defendant  answered  the  petition, 
and  the  issue  came  on  for  trial  before  the  pro- 
bate judge  of  York  county.    At  this  hearing, 
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it  agpwBod  ttel  the  petitioner  bad  appeared 
before  one  V.  BL  McElhaney,  a  notary  pnbllc 
in  and  for  the  atate  of  Sooth  Carolina,  and 
realdlng  in  the  oonntgr  9t  Yofk,.  where  the 
land  waa  aituated,  and  where  the  petitions 
lived,  on  the  8th  day  of  January,  A.  D.  1869, 
and  signed  a  roraneiation  of  her  dower  in  the 
form  iHcescrlbed  by  statute,  except  there  waa 
no  seal,  of  the -officer  before  whom  it  waa 
execntod*  When  the  deed  is  unfolded,  the 
seal  of  the  grantor  and  the  name  of  V.  B.  Mc- 
Elhaney,  the  notary  public  bef<»re  whom  the 
renondatioa  of  dower  waa  executed,  are  in 
cUee  proximity, .  but  divided  by  the  creaae 
in  the  paper  canaed  by  its  being  folded.  The 
deed  was  recorded  on  the  10th  of  Januaiy, 
1869.  The.  decree  of  the  probate  court  waa 
aa  follows:  'In  this  case  the  petitioner  ap- 
plied to  have  doww  set  off  in  a  tract  of  land 
owned  b7  the  defendant  The  facts  of  the 
cajse  are  as  follows,  to  wit:  In  1869,  the  husr 
band  of  the  petitioner  sold  and  conveyed  to 
George  Steele  a  large  tract  of  land.  On  the 
deed  of  her  husband,  the  petitioner  attempted 
to  renounce  dofwer  before  V.  B.  McElhaney, 
a  notary  public  of  said  state;  but  the  notary 
failed  to  put  any  seal  or  scroll  to  his  official 
signature,  the  original  deed  being  offered  in 
evidence.  The  tract  of  land  owned  by  the 
defendant,  and  in  which  petitioner  is  asking 
that  her  dower  be  set  oft,  was  a  part  of  the 
same  tract  conveyed  by  8.  B.  Bratton  to 
George  Steele;  the  defendant  holding  title 
fron^  George  J.  Steele,  who  had  gotten  titie 
in  the  partition  of  the  real  estate  of  his  fa- 
ther, George  Steele,  deceased.  The  petition- 
er was  represented  by  T.  F.  McDow,  Esqr., 
and  the  defendant  by  J.  S.  Bripe,  S^r.,  of 
the  firm  of  Pinley  &  Brice,  at;tomeys.  The 
defendant's  attorneys  contended:  (1)  That  the 
notary  adopted  the  seal  of  the  grantor,  8.  B. 
Bratton,  aa  his  own.  (2)  The  notary  is  pre- 
sumed to  have  done  his  duty.  (3)  A  seal  will 
be.ipreBumed  from  lapse  of  time.  (4)  The 
omission  of  the  notarial  seal,  if  omitted  at 
all,  ia  the  merest  technicality;  and  to  hold 
that  the  seal,  under  the  circumstances  in  this 
case,  la  abeolntely  and  indispensably  neces- 
sary, is  sacrificing  form  to  substance.  (6) 
The  petitioner,  having  legally  and  regularly 
renounced  dow«  in  the  landa  owned  by  the 
defendant,  is  now  estopped  from  daiming 
same.  I  find  aa  matter  of  law  none  of  these 
points  can  be  austained,  and  that  the  attempts 
ed  renunciation  of  petitioner  on  the  deed  of 
her  husband  to  George  Steele  waa  not  done 
according  to  law.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  a  writ  of  dower  do 
issiiie,  appointing  commissionera  to  set  off 
same  to  petitioner  in  the  tract  of  land  now 
owned  by  the  defendant,  purchased  by  him 
from  Gieorge  J.  Steele.'  The  defendant  ap- 
pealed from  aaid  decree  to  the  circuit  court, 
and,  upon  hearing  the  caae^  hia  honor.  Judge 
Watts,  signed  the  following  order:  The 
above-entitied  cause  came  up  before  me  for 
a  hearing  on  appeal  from  the  probate  court 
odT.  York  county*    After  hearing  the  pleadinga, 


testimony,  ezeeptloai  of  the  defendant,  B. 
Walker  Buxria,  and  the  aigoment  ol  oonnsd» 
I  eoncor  in  the  Judgment  of  the  probate 
Judge,  and  ovecrule  all  iMT  the  excepticma  to 
the  aaid  decree.  I  hold  that  the  attempted  le^ 
nnnciatlon  of  petltloner'a  dower  wcaa  fatally 
defective,  in  that  the  oflicer  taking  aame  fall* 
ed  to  attach  hia  aeaL  Ordered,  adjudged* 
and  decreed  that  the  Judgment  of  the  probate 
court  be  affirmed.  Let  this  Judgment  be  cer- 
tified to  the  probate  court' " 

The  defendant  appealed  from  said  order,  on 
the  following  exceptiona:  **(1)  Beoausehis  h<m- 
or  erred  in  overruling  defendant'a  exceptiona 
to  and  austaining  the  Judgment  of  the  probata 
court.  (2)  Because  hia  honor  erred,  aa  a  mat* 
tee  of  law,  in  holding  that  petitioner's  renun- 
ciation of  dower  was  fatally  defective,  in  that 
the  ofiicer  taking  the  aame  failed  to  attadi  hia 
seal.  (8)  Because  hia  tionor  erred  in  not  find- 
ing, as  a  matter  of  law,  that  petitioner  had 
renounced  dower  in  ai^;>ellant's  lands  and 
iPremises.  (4)  Because  hia  honor  erred,  aa 
matter  of  law,  in  not  finding  that  the  petition- 
er was  estopi)ed  from  claiming  dower  in  the 
landa  in  question.  (5)  Because  hia  honor  err^ 
ed,  as  a  matter  of  law,  in  not  finding  that  the 
notarial  seal,  if  omitted  and  if  necessary,  would 
be  presumed  from  lapse  of  time.  (6)  Because 
his  honor  erred,  aa  a  matter  of  law,  in  not 
finding  that  the  notary,  before  whom  the  re- 
nunciation of  dower  waa  taken  la  preanmed 
to  have  done  hia  duty,  and  affixed  his  seal,  or 
adopted  the  aeal  of  the  grantor  as  his  own. 
(7)  Becanae  his  honor  erred  in  not  finding,  aa 
a  matter  of  law,  that  the  omission  of  the  no- 
tarial seal  from  the  form  of  renunciation.  If 
omitted  at  all,  waa  the  merest  technicality, 
and  did  not  vitiate  the  renunciation.  (8>  Be- 
cause his  honor  erred  in  not  finding,  as  a  mat- 
ter of  law,  that,  if  tiie  notarial  seal  waa  omit- 
ted, it  could  be  supplied  by  a  court  of  equity. 
(9)  Because  his  honor  erred  hi  not  finding,  aa 
a  matter  of  law,  that,  the  petitioner  having 
done  everything  required  of  her  in  law  in  the- 
renunciation  of  her  dower  in  the  lands  in  qnea- 
tion,  she  was  effectuaUy  estopped  from  setting 
up  a'daim  of  dower  in  the  same  (IG)  Be* 
cause  his  honor  erred,  as  a  matter  of  law,  in 
finding  that  the  petitioner  could  take  advan- 
tage of  the  negligence  or  omission  of  the  officer 
before  whom  she  renounced  dower."  The  tes- 
timony is  not  set  out  in  the  ''case,"  and  It  Is 
to  be  presumed  that  all  questions  of  fact  In- 
volved herein  were  correctly  decided  by  the- 
circult  judge.  No  questions,  therefore,  raised 
by  the  exceptions,  whidi  are  dependent  upon 
a  review  of  the  facts,  can  be  considered.  The 
only  question  raised  by  tlie  exceptions  which 
can  be  conaidered  by  this  court  is  whether  the 
renun<tetion  of  dower  shows  upon  its  face  that 
it  la  fatally  defective. 

Sectiona  1900  and  1901,  Rev.  St.  1893,  aro^ 
aa  follows: 

"Sec  1900.  The  wife  of  any  grantor  convey- 
ing real  estate  by  deed  of  release  may,  whethe^^ 
she  be  of  lawful  age  or  a  minor,  release,  re- 
nounce, and  bar  herself  of  her  dower  in  al> 
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pramiiet  ao  oanreyed  by  Acknowledslni  m 
prescribed  in  the  ];n:ecediog  eectloii,  upon  ini- 
rate  and  eejpaiata  examiiiation,  that  she  did 
freelj  and  ▼olimtarily,  without  axiy  compnl- 
Bii)D»  dread  or  fear  of  axiy  person  whomsoereri 
renounce  and  release  her  dower  to  the  grantee, 
and  his  heirs  and  assignBy  in  the  piemise^jiywn- 
tioned  In  such  deed;  each  rennnciatlon  to  be 
recorded  within  forty  days. 

"Sec.  1901.  A  certificate,  under  the  hand  of 
the  wonsan  and  the  hand  and  seal  of  the  offi- 
cer aforesaid,  shall  be  endorsed  apon  aach  rtt> 
lease,  or  a  separate  instrument  of  writing  to 
the  same  effect,  in  the  form,  or  to  the  purport, 
hereafter  following,  and  be  recorded  in  the 
office  of  register  of  mesne  couTeyance  in  the 
county  where  the  laiid  lies: 

"The  State  of  South  Carolina, County. 

*%  F.  G.,  ( ,  judge,  trial  Justice,  or  oth- 
er officer,  as  the  case  may  be,)  do  hereby  cer- 
tify unto  all  whom  it  may  concern  that  B.  B., 
the  wife  of  the  within  named  A.  B.,  did  this 
day  appear  before  me,  and,  upon  being  priyate- 
ly  and  separately  acamlned  by  me,  did  declare 
that  she  does  freely,  roluntarily,  and  without 
any  compulsion,  dread  or  fear  of  any  person 
or  persons  whomsoever,  renounce,  release  and 
foreyer  relinquish  unto  the  within  named  O. 
D.,  his  heirs  and  assigns,  all  her  Interest  and 
estate,  and  also  her  right  and  claim  of  dow- 
er, of,  !n  or  to  all  and  singular  the  premises 
within  mentioned  and  releasea. 

"Given  under  my  hand  and  seal  this  -; 

day  of ,  AnuQ  Domini . 

"(L.S.)   F.G.  (Signed)    B.  ft.* 

At  the  time  the  renunciation  of  dower  was 
executed,  the  law  which  provided  for  the  mode 
of  barring  a  married  woman  of  her  estate  of 
inheritance  required,  among  other  things,  that  a 
certificate,  signed  by  the  woman,  and  under  the 
band  and  seal  of  the  officer  before  whom  it  was 
rdeased,  should  then  be  immediately  Indorsed 
upon  the  said  release,  or  a  separate  instrument 
of  writing  to  the  same  effect,  In  the  form  or  to 
the  purport  of  the  certificate  prescribed  when 
dower  was  renounced.  Rev.  St  1378,  p.  480. 
It  thus  appears  that  the  requirement  as  to  the 
seal  was  the  same  when  a  married  woman  re- 
leased her  estate  of  inheritance  as  when  she 
renounced  her  dower.  Since  the  renunciation 
herein  was  executed*  a  statute  was  enacted 
which  provides  that  the  absence  of  the  seal 
shall  not  render  the  acts  ^f  a  notary  public  in- 
valid If  his  official  title  is  affixed,  but  it  has 
no  application  hi  this  case.  Rev.  St  18d3,  ft 
680.  At  the  time  the  petitioner  attempted  to 
renounce  her  dower,  the  only  rights  which  she 
had  in  such  cases  were  conferred  by  statute. 
It  is  therefore  a  question  of  power,  and  not  of 
intention.  After  a  careful  review  of  the  au- 
thorities, especially  the  case  of  McCreary  t* 
McCreary,  9  Rich.  Bq,  84  (whlch^  involved  the 
power  of  a  married  woman  to  rdease  her  in- 
heritance in  the  absence  of  a  iseal  to  the  certifi- 
cate of  the  officer  taking  the  release),  this  court 
Is  constrained  to  decide  that  the  failure  of  the 
notary  public  to  affix  a  seal  to  his  certificate 


isoderal  the  renunciation  fatally  defective.  It 
Is  the  Judgment  of  this  court  that  the  Judgment 
of  the  circuit  court  be  affirmed. 


(51  S.  9.  61) 
8TATB  V.  HIGGINS. 
(Supreme  Court  of  South  Carolina.    Oct  28, 
1897.) 

CoasTrruTioNiL  Law— Unjust  DiscBnuNATioirs— 
Spbcial  Laws— Gam b~Abbs8T—Warbi.2{t. 

1.  Acts  1896,  No.  98,  prohibitiDg  fishing  to 
profit  in  two  counties  by  dtisens  of  other  coun- 
ties without  lloense,  a^d  without  limitation 
upon  the  fishing  rights  of  residents  of  sach 
two  counties,  is  an  unjust  discrimination,  and 
repugnant  to  Const,  art.  1,  {  5,  providing  thit 
no  person  shall  be  denied  the  equal  protection 
of  the  law. 

2.  Fish  should  be  dassed  with  "game,''  with- 
in the  meaning  of  that  word  as  used  in  Const 
art  3,  I  34,  prohibiting  the  enactment  of  spe- 
cial laws  for  the  protection  of  game. 

3.  Acta  1896,  No.  9S,  making,  it  unlawful 
for  a  citizen  of  one  county  .to  fish  for  profit 
in  the  waters  of  anotiier  county  without  license 
from  said  county,  and  limiting  the  provisioxiB 
of  the  act  to  two  counties,  is  a  special  law»  and 
repugnant  to  Const  art  3,  |  34,  subd.  11,  pro- 
hibitins  the  enactment  of  special  laws  where  a 
general  law  can  be  made  applicable. 

4.  Where,  from  the  papers  accompanying  the 
sheriff's  return  to  a  writ  of  habeas  corpus,  and 
referred  to  In  hts  return,  it  is  manifest  that 
the  warrant  under  which  defendant  was  ar- 
rested was  not  supported  by  oath  or  affirmation, 
the  arrest  will  be  held  illegal,  under  Const, 
art  1,  I  16,  forbidding  the  issuing  of  any  war^ 
rant  except  when  supported  by  oath  or  affirma- 
tion. 

Habeas  corpus  by  Pet^  Higgins.  Prisoner 
discharged. 

Huger  Sinkler,  for  petitioner,  a  P.  Towns- 
end,  for  the  State. 

McIVBB,  C.  jr.  This  was  an  application,  ad- 
^bressed  to  this  court  in  the  exorcise  of  its  <H4g^ 
Inal  Jurisdiction,  by  the  defendttOKt  tor  a  dis- 
charge under  a  writ  of  habeas  corpus.  .  It  ap- 
peals from  the  shjerifrs  retom  to  the  writ  that 
tiie  defendant  was  committed  to  his  custody 
''by  Tirtue  of  an  order  of  arrest  for  the  viola- 
tion of  Act  No.  98,  Laws  of  1896,  in  that  be- 
ing a  citizen  of  the  county  ot  Charleston,  he 
did  catch  fish  for  profit  in  the  waters  of 
Berkley  county,  to  me  directed,  a  co|^  of 
which  annexed  I  transmit  to  you."  The  onb' 
question  madjS  at  the  argument  of  the  case 
was  whether  the  act  m^itioned  was  in  viola- 
tion of  the  constitution.  It  was  contended 
on  the  part  of  the  defendant  that  the  »pt  in 
question  violated  two  of  the  provisions  of,  the 
constitution  which  went  into  effect  "from  and 
after  the  thirty-first  day  of  December  in  the 
year  of  eighteen  hundred  and  ninety-five." 
These  two  provisions,  are:  First  sectioiw  5 
of  article  1,  which  reads  ss  follows:  '^Tlie 
privileges  and  Immunities  of  dtiz^is  of  this 
state  and  of  the  United  Statues  under  this  consti- 
tution shall  not  be  abridged,  mon  shall  any  person 
be  derived  of  life,  liberty  or  propwty  with- 
out due  process  of  law,  nor  shall  any  penson 
be  denied  the  equal  protection  of  the  laws;" 
second,  section  34  of  article  %  which  co» 
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tains,  among  others,  the  following  provisions: 
'*The  general  assembly  of  this  state,  shall  not 
enact  local  or  special  laws  concerning  any  of 
the  following  subjects  or  for  any  of  the  fal- 
lowing puipoees,  to  wit:  •  •  •  To  provide 
for  the  protection  of  game.  (2)  In  all  other 
caaes,  where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted." 

The  act  of  1896,  which  is  claimed  to  be  In 
violation  of  these  two  sections  of  the  consti- 
tution, is  entitled  "An  act  to  further  regulate 
ilBhlng  for  profit  in  the  waters  of  tails  state," 
and  contains  the  following  provisions:  Sec- 
tion 1:  'miat  after  the  passage  and  approval 
of  this  act,  it  shall  not  be  lawful  tw  a  citi- 
zen of  one  county  to  fish  for  profit  in  the  wa- 
ters of  another  county  without  first  obtaining 
therefor  from  the  treasurer  of  tlie  county  in 
which  he  intends  to  so  fish,  a  license  to  do 
so."  The  second  section  simply  prescribes 
the  price  of  such  license,  and  the  fund  to 
which  it  shall  be  appropriated,  and  therefore 
is  not  pertinent  to  the  present  inquiry.  The 
third  section  of  act  reads  as  follows:  "That 
this  act  shall  not  apply  to  any  counties  in 
this  state  other  than  the  counties  o€  Ck>lleton 
and  Bericeley."  The  fourth  section  of  the 
act  provides  the  punishment  for  violating  the 
provisions  of  the  act,  and  its  terms  throw  no 
light  upon  the  question  which  we  are  to  de- 
termine. The  terms  of  this  act  are  peculiar; 
for  while  its  title  and  the  provisions  of  the 
first  section  clearly  make  it  a  general  law, 
applical)le  to  fishing  in  any  waters  of  thid 
state,  within  any  of  the  counties  of  the  state, 
the  provision  in  the  third  section  expressly 
confines  its  operation  to  the  two  counties 
therein  specified,  thereby  dearly  making  the 
act  a  local  or  special  law.  There  is  another 
peculiarity  about  this  act;  for  the  phrase- 
ology employed  in  the  third  section  leaves  It 
at  least  doubtful  whether  the  intention  was 
to  prohibit  the  citizens  of  Colleton  and  Berk- 
eley counties  alone  from  fishing  for  profit  in 
the  waters  of  any  other  county  without  a 
license,  as  would  seem  to  be  the  logical  in- 
ference. Inasmuch  as  tlie  terms  of  the  first 
section  expressly  apply  to  the  citizens  of 
every  county  in  the  state,  while  the  terms 
of  the  third  section  are  limited  to  the  coun- 
ties of  Colleton  and  Berkeley,— that  is,  to  the 
citizens  of  those  two  counties,  leaving  the 
citizens  of  all  the  other  counties  at  liberty  to 
fish  anywhere  without  a  license,— cmt  whether 
the  intention  was  to  prohibit  the  citizens  of 
every  other  county  from  fishing  for  profit  in 
the  waters  of  Colleton  and  Berkeley  without 
a  license.  Assuming  the  latter  to  be  the  real 
intention  oi  the  act,  as  we  think  it  likely  was 
the  case,  we  wiU  consider  the  question  in  that 
aspect  Taking  that  view  of  the  act,  it  will 
be  observed  that  while  it  foi'bids  the  citizens 
of  every  county  in  the  state,  except  those  of 
Colleton  and  Berkley,  from  fishing  in  the 
waters  of  those  two  counties  without  a  li- 
cense, there  is  nothing  in  the  act  to  forbid 
the  citizens  of  Colleton  and  Berkeley  from 
fishing  in  the  waters  of  every  other  county 


in  the  state  without  a  license.  This  is  a  dis- 
crimination in  favor  of  the  citizens  of  Colle- 
ton and  B^keley  counties,  and  Is  in  conflict 
witli  that  clause  of  the  constitution  quoted 
above,  declaring  that  no  person  shall  be  de- 
nied the  equal  iM^tectioa  of  the  laws. 

But,  again,  If,  as  we  have  seen  above,  this 
act  is  a  local  or  special  law,  It  violates  the 
provisions  of  section  94  (tf  article  3,  cited 
above,  provided  it  concerns  any  of  the  subjects 
or  is  for  any  of  the  purposes  mentioned  in  that 
section.  The  manifest  object  of  the  act  was 
to  protect  Aah  in  the  waters  of  Colleton  and 
Berkeley  counties,  and,  if  fish  can  be  regarded 
as  game,  then,  being  a  local  or  special  law  pro- 
viding for  the  protection  of  game,  it  is  in  con- 
flict with  the  section  of  the  constitution  last 
referred  to,  for  that  section  expressly  forbids 
the  enactment  of  any  local  or  special  law  '*te 
provide  for  the  protection  of  game.''  The  au- 
thorities clearly  show  that  flsh  can  and  should 
be  classed  as  game.  InSAm.  &Bng.  Enc.  Law, 
at  page  1028,  it  is  said:  "Animals  pursued  and 
taken  by  sportsmen  are  designated  as  game." 
And  in  a  note  on  the  next  page  of  that  valua- 
ble work  it  is  said:  "Game  includes  wild  bees 
and  flsh;"  citing  Cooley,  Torts  (1880)  435.  So, 
in  2  BL  Comm.  c.  30,  that  standard  author.  In 
speaking  of  animals  fern  naturae,  classes  fish 
with  deer,  pheasants,  partridges,  etc  So,  in 
Kent,  ComuL,  Pt  5,  Le^  35,  the  same  classi- 
fication is  made.  It  is  obvious,  therefore,  that 
the  act  in  question  is  In  conflict  with  section 
34  of  article  3  of  the  constitution. 

It  seems  to  us  also  that  the  act  In  question, 
viewed  in  the  light  contended  for  by  the  state, 
must  be  regarded  as  in  violation  of  another 
subdivision  of  section  34  of  article  3.  Subdivi- 
sion 11  of  that  section  declares  that,  'in  all 
other  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted." 
It  is  very  clear  that  this  is  a  case  where  a 
general  law  could  have  been  made  applicable. 
This  is  conclusively  shown  by  the  terms  of  the 
first  section  of  this  very  act,  which,  if  it 
stood  alone,  would  have  been  a  good  general 
law;  but  when  the  legislature  saw  flt,  by  the 
provision  in  the  third  section,  to  limit  its  opera- 
tion to  certain  specified  localities,  the  act  was 
deprived  of  its  character  as  a  general  law,  and 
became  a  special  or  local  law  concerning  a  sub- 
ject, and  for  a  purpose  expressly  forbidden  by 
the  constitution. 

There  is  another  view  of  tills  case,  which, 
though  not  mentioned  In  the  argument,  may 
be  considered  by  us,  as  this  is  not  a  case  of 
appeal,  but  a  cascf  in  the  original  Jurisdiction 
of  this  court;  and  this  view  is  absolutely  con- 
clusive of  the  defendant's  right  to  a  discharge 
from  custody.  The  c<»istltutlon,  hi  section  16 
of  article  1,  forbids  the  issuing  of  any  warrant 
for  the  arrest  of  any  person  except  upon  proba- 
ble cause,  supported  by  oath  or  aflirmation.  In 
the  case  of  State  v.  Wimbush,  9  &  C.  309,  it 
was  held  that  a  warrant  issued  on  a  statement 
of  facts  not  sworn  to  is  unconstitutional,  null, 
and  void,  and  that  it  was  not  unlawful  to 
I  arrest  an  officer  attempting  to  arrest  one  un- 


N.a) 


BAZEMOBE  y.  MOUNTAIN. 


J7 


der  an  fflegal  wamnt  Now,  from  fbe  papers 
accompanying  the  BherifTs  return  to  the  writ 
of  habeas  corpus,  and  referred  to  In  the  re- 
turn, it  is  manifest  that  the  warrant  under 
which  the  defendant  was  arrested  was  not 
supported  either  by  oath  or  affirmation,  and 
the  arrest  was  therefore  illegal,  and  the  sheriff 
had  no  lawful  authority  to  retain  him  in  cus- 
tody. For  thls»  if  for  no  other  reason,  the 
defendant  was  clearly  entitled  to  his  discharge. 
In  accordance  with  these  riews,  an  order  has 
heretofore  been  granted  discharging  the  de- 
fendant from  custody. 


021  N.  C.  69) 

BAZBMORE  T.  MOUNTAIN  et  vol 

(Supreme  Court  of  North  Carolina.    Oct  19, 
1887.) 

Nonsuit— Appbal—Eyidbnob—Wifs'8  Sbparatb 
estatb  —  aobnct  of  hubbahs  —  contraots  — 

SUPPOBT   OF    WiFB    AHD    FAinLT--LlABILXTT    OF 
ESTATB. 

1.  On  appeal  from  a  Judgment  of  nonsuit,  the 
evidence  must  be  taken  in  its  strongest  light 
against  defendant,  and  eyerything  that  it  tends 
to  Drove  must  be  taken  as  proved. 

2.  A  husband  may  be  the  agent  of  his  wife 
for  the  management  of  her  separate  estate. 

8.  A  wife  may,  by  her  agent,  make  a  contract 
for  the  support  of  herself  and  family,  and  there- 
by bind  her  separate  estate. 

4.  A  wife  owned  In  her  name  certidn  farm 
lands.  The  husband  contributed  nothing  to  the 
support  of  the  family,  and  the  wife's  only  in- 
come was  the  rents  from  the  lands.  Being  un- 
able to  rent  the  lands  without  furnishing  supplies 
to  her  tenant  to  aid  In  making  the  crops,  and 
not  having  the  supplies  or  means  to  provide  them, 
the  wife  contracted  with  a  third  person  to  fur- 
nish the  supplies  for  her.  ffeM,  that  the  con- 
tract was  for  the  benefit  of  the  wife  and  family,, 
and  hence  her  separate  estate  was  liable,  under 
Code,  I  1826. 

Appeal  from  superior  court,  Bertie  county; 
Robinson,  Judge. 

Action  by  R.  OL  Basemore  against  W.  B. 
Mountain  and  wife.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.     Reversed. 

Francis  D.  Whiston,  for  appellant  B.  B. 
Peebles,  for  appellees. 

FUROHES,  J.  TUs  action  to  brought 
against  the  defendants,  W.  E.  Mountain  and 
Patty  W.  Mountain,  his  wife,  for  supplies  fur- 
nished one  Spruin,  a  tenant  of  the  feme  de- 
fendant. The  allegations  of  the  plaintiff  are: 
That  the  defendant  Patty  is  the  owner  in  her 
own  right  of  valuable  real  estate,  consisting 
nmlnly  of  farming  lands,  upon  which  she  has 
mules  and  farming  implements  suitable  for  its 
cultivation.  That  her  husband  is  no  account, 
has  no  Income,  and  does  not  contrilrate  any- 
thing to  the  support  of  his  wife  and  family; 
and  they  have  no  means  of  support  except  from 
the  rents  of  the  land  of  the  feme  defendant 
That  she  was  unable  to  rent  her  land  without 
making  advancements  to  the  renter  to  enable 
him  to  cultivate  the  crops.  This  she  could  not 
do,  as  she  had  nether  the  supplies  nor  the 
money  to  buy  them,  and  could  only  do  so  by 
procuring  some  one  else  to  furnish  them  for 
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her.  That  the  defendant  W.  B.  Mountain  was 
the  agent  of  the  feme  defendant  and  as  such 
agent  he  contracted  with  the  plaintiff  to  fur 
nlsh  the  supplies  sued  for  hi  this  action.  And 
his  honor  says,  in  making  up  the  case  on  ap- 
peal, that  there  was  evidence  tending  to  prove 
all  these  facts.  At  the  close  of  the  evidence 
the  court  intimated  an  opinion  that  the  plain- 
tiff had  not  made  a  case,  and  could  not  recover. 
Upon  this  hitimation  the  plaintiff  submitted  to 
a  judgment  of  nonsuit  and  appealed. 

As  the  evidence  must  be  tSKen  in  Its  stron- 
gest light  agahist  the  defesidant,  everythhig  it 
tends  to  prove  must  be  taken  as  proved  in  the 
consideration  of  this  appeal.  White  v.  Rail- 
road Co.  (at  this  term)  27  S.  B.  1002.  It  must 
therefore,  be  taken  as  facts  proved  that  the  de- 
fendant W.  B.  Mountain  was  the  agent  of  the 
feme  defendant,  Patty;  that  she  was  the  own- 
er hi  her  own  right  of  a  valuable  landed  estate 
suitable  for  farming  purposes,  stocked  with 
mules,  and  furnished  with  farming  imple- 
ments; that  her  husband  was  no  account  had 
no  income,  and  contributed  nothing  to  the  sup- 
port of  his  family,  the  feme  defendant  and 
their  chUdren;  that  the  rents  from  these  lands 
were  the  only  means  the  feme  defendant  had 
of  supporting  herself  and  family;  that  she 
could  not  rent  her  lands  without  furnishing 
supplies  to  her  tenant  to  aid  in  making  the 
crops;  that  she  did  not  have  the  supplies  to 
furnish,  nor  the  money  with  which  to  buy 
them;  and  the  only  means  she  had  of  furnish- 
ing supplies  was  by  contracting  with  some  one 
to  do  so  for  her,  and  that  W.  B.  Mountain,  as 
the  agent  of  the  feme  defendant,  contracted 
with  the  plaintiff  to  furnish  the  supplies  sued 
for  to  one  Spruill,  the  tenant  of  the  feme  de- 
fendant and  they  were  furnished  under  that 
contract.  Taking  those  facts  to  have  been 
proved  by  the  evidence,  as  we  must  do  in  t^ls 
appeal,  there  is  error.  The  husband  may  be 
the  agent  of  his  wife,  Witz  v.  Gray,  116  N. 
C.  48,  20  S.  B.  1019.  If  the  feme  defendant 
could  make  this  contract  with  the  plaintiff,  she 
cduld  make  it  by  her  agent  If  it  was  for  the 
support  of  herself  and  family,  she  had  the  right 
to  make  the  contract  and  her  separate  personal 
estate  is  liable  for  Its  payment.  Code,  S  1826; 
Flaum  V.  Wallace,  103  N.  C.  296,  9  S.  B.  567. 

The  only  remaining  question— and  the  one 
upon  which  we  suppose  his  honor  based  his 
ruling--ls,  was  this  contract  for  the  benefit  of 
the  feme  defendant  and  her  family?  And 
when  we  consider  that  the  only  means  of  sup- 
port she  had  was  the  rents  from  her  lands; 
that  she  was  unable  to  rent  them  without  fur- 
nishing supplies  to  her  tenants,  for  which  she, 
as  landlord,  would  have  a  first  lien  for  their 
payment  as  they  were  her  supplies,  though 
delivered  to  defendant's  taiant  by  the  plaintiff; 
and  that  she  had  no  means  of  furnishing  them, 
except  by  a  contract  with  some  one  rise  to  do 
so  for  her,~we  must  hold  that  this  contract 
was  for  the  benefit  of  the  feme  defendant  and 
her  family,  and  that  under  section  1826  of  the 
Code  she  is  bound  by  the  contract,  and  that  her 
separate  estate  is  liable  for  the  same.    There 
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Is  error.  The  judgment  of  nonsuit  must  be  set 
aside,  and  a  new  trial  awarded.  Error.  New 
triaL 

(120  N.  0.  m) 

In  re  OPINION  OF  THB  JUDGBS. 

(Bopreme  Coart  of  North  Carolina.     March  8» 
1897.) 

IUlLB0iJ>S«-P0WBB  TO  LSASB  BOAI>— AMBlVPlCaMT 

or  Cbartbr. 

The  power  to  lease  the  North  OaroUna  Rail- 
road, under  its  charter,  is  rested  in  the  stock- 
holders; and  a  proyision  in  a  proposed  statute 
making  the  ralidity  of  a  lease  dependent  upon  its 
acceptance  by  the  board  of  directors  would  be  an 
amendment  of  the  charter,  and  invalid,  unless  ac- 
cepted by  the  stockholders. 

Correspondence  between  the  house  of  repre- 
sentatives of  the  general  assembly  of  North 
Carolina  and  the  supreme  court  of  North 
Carolina.  The  house  of  representatives  of 
the  general  assembly  of  1807  adop^ted  the  fol- 
lowing resolutions: 

"Resolved,  by  the  house  of  representatives, 
that  the  chief  Justice  and  associate  justices 
of  the  supreme  court  of  North  Carolina  be  re- 
spectively requested  to  examine  a  bill  now 
pendini;  before  the  house  of  representatives, 
entitled  *A  biU  to  be  entitied  ''An  act  to  pre* 
scribe  the  terms  upon  which  foreign  railroad 
corporations  may  become  incorporated  In  this 
state,  and  for  other  purposes," '  and  to  com- 
municate, through  the  speaker  of  the  house  of 
representatives,  the  opinion  of  the  court  upon 
the  question  whether,  if  the  said  bill  shall  be 
passed  l^  both  houses  and  ratified,  it  will  be- 
come operative  before  its  ratification  by  the 
stockholders  of  the  North  Carolina  Railroad 
Company;  and  that  the  members  of  the  court 
be  further  respectfully  requested  to  so  com- 
municate their  opinion  to  the  session  of  the 
house  of  representatives  to  be  held  on  Satur- 
day, the  6th  Inst,  if  they  shall  find  it  consist- 
ent with  their  duty  to  the  public  to  do  so. 

"Resolved,  further,  that  the  speaker  of  the 
house  of  representatives  be  requested  to  send 
a  copy  of  the  said  bill,  with  these  resolutions, 
immediately  upon  their  adoption,  to  the  chief 
justice  of  the  supreme  court" 

''[Signed]  A.  F.  HUeman, 

"Speaker  of  the  House. 
"B.  O.  Mastin,  Prin.  Clerk  of  the  House." 

The  material  part  of  the  bill  referred  to  in 
the  resolution  was  as  follows: 

"Sec  6.  That  the  lease  heretofore  executed 
by  the  North  Carolina  Railroad  Company  to 
the  Southern  Railway  Company,  on  August 
IGth,  1895,  be  and  the  same  is  hereby  vallda/t- 
ed,  confirmed  and  approved,  subject  to  the 
limitation  of  time  mentioned  in  section  G.  But 
this  section  shall  not  take  effect  until  and  un- 
less the  Southern  Railway  Company,  lessee, 
shall  on  or  before  the  first  day  of  April,  1887, 
make,  execute  and  deliver  to  the  North  Caro- 
lina Railroad  Company,  by  appropriaXe  instru- 
ment. Its  assent  to  a  remission  or  modification 
of  the  lease  executed  on  August  16th,  1886, 
M  above  named,  whereby  the  duration  of 


such  leaae  from  the  date  of  its  exeMSon  shall 
be  reduced  from  the  term  of  ninety-nine  years 
to  a  term  of  thirty-six  years»  and  until  and 
unless  the  said  remission  or  modification  of 
the  lease  be  accepted  and  adopted  by  the 
bosxd  of  directors  <tf  the  North  Carolina  Rail- 
road Company  on  or  before  the  1st  day  of 
June,  1887.** 

The  reply  of  the  swreme  court  was  as  fol- 
lows: 

"North  Carolina  Supreme  Court 

"Raleigh,  March  6, 1887. 
'To  the  Speaker  and  GenUemen  of  this  House 
of  Representatives: 

"Gentiemen:  Your  resolution  is  before  us. 
Precedent  and  the  courtesy  due  to  a  co-ordi- 
nate branch  of  the  government  impel  us  to 
respond  to  your  request 

"Without  expressing  any  intimation  of  opin- 
ion either  way  upon  the  question  whether  the 
power  to  lease  its  road  is  vested  In  the  North 
Carolina  Railroad  Company  by  its  charter,  we 
are  of  opinion  that  the  power,  if  it  exists,  is 
now  vested  in  the  stockholders,  and  the  provi- 
sion in  section  6  of  the  bill  submitted  to  us, 
which  makes  the  validity  of  a  lease  dependent 
upon  its  acceptance  by  the  board  of  directors, 
would  be  an  amendment  of  the  charter  trans- 
ferring power  from  the  stockholders,  and  in- 
valid unless  accepted  by  the  stockholders  in 
general  or  special  meeting  assembled. 
"Most  respectfully, 

«W.  T.  FAIRCLOTH,  a  J.** 


OXL  N.  a  46) 
STEWART  V.  BRYAN. 
(Supreme  Court  of  North  Carolina.    Oct  18, 
1887.) 

JUBGHRNT  BT  DbFAULT— FlKALITT—FBiLCD— 
EXBCUTIOH  AGAINST  TBS   PSRSON. 

1.  In  view  of  Code,  $  386,  providing  that  in  • 
actions  not  for  the  breach  of  a  contract  Judg- 
ment may  be  had  for  default  upon  inquiry  in- 
to the  facts,  a  court  has  no  right  to  enter  final 
judgment  by  default  on  the  charge  of  fraud 
and  embezzlement  for  collecting  and  appropriat- 
ing money  received  on  collaterals,  where  there 
is  no  request  for  judgment  by  default  and  in- 
quiry. 

2.  Where  a  complaint  sets  up  two  causes  of 
action,  and  a  final  Judgment  by  default  Is  ren- 
dered on  one  cause  of  action  only,  the  case  is 
not  retained  on  the  docket  for  any  further  ac- 
tion. 

3.  There  can  be  no  arrest  upon  a  judgment 
on  a  note  in  view  of  Const,  art  1,  §  16,  pro- 
hibiting imprisonment  for  debt  except  in  cases 
of  fraud. 

4.  Where  plaintiff  in  one  count  set  up  a  note, 
and  in  another  alleged  fraud  on  the  part  of 
the  defendants  In  embezzling  the  proceeds  of 
collaterals  given  as  security  for  the  note,  and 
there  was  a  judgment  on  the  note,  but  no  Judg- 
ment on  the  charge  of  fraud,  plaintiff  was  not 
entitled  to  an  order  of  arrest  authorized  by 
Code.  §S  281,  447,  as  amended  by  Act  188jC 
c  541,  where  the  complaint  contains  a  state- 
ment of  facts  showing  an  embezzlement,  as  the 
issue  of  fraud  is  no  longer  pending. 

Appeal  from  superior  oonrt,  Craven  county; 
Bryan,  Judge. 

Action  by  J.  W.  Stewart  against  Macon  Bry- 
an.   From  an  order  refusing  to  discharge  him 
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on  on  application  for  habeas  corpni,  defoid- 
ant  appeals.    Reyersed. 

W.  D«  MclTer,  for  appellant  Olaik  &  Gnl^ 
on,  for  appellee. 

FimOHBS,  J.  Plaintiff  tnatltated  an  ac- 
tion against  the  defendant,  returnable  to  May 
term,  189^  of  Graren  superior  court  In  the 
first  paragraph  of  his  complaint  he  alleges 
that  on  tne  6th  of  March,  1891,  the  defendant 
executed  his  note  to  plaintilf  for  9905.«0,  to  be 
due  on  the  1st  da j  of  November  of  that  year. 
In  the  second  paragraph  of  his  complaint  he 
alleges  that  defendant  assigned  and  delivered 
to  plaintiff  certain  notes  abd  mortgages  as 
collateral  security  to  secure  said  note.  In  his 
third  paragraph  h^  alleges  that  there  still  re- 
mains due  and  unpaid  on  said  note  the  sum  of 
$283.9a  In  his  fbtirtii  paragraph  the  plaintiff 
alleges  tha„  defendant  has  collected  the  col- 
laterals, which  he  agreed  to  collect  and  pay 
over  to  the  plaintiff,  and  now  refuses  to  pay 
the  money  sa  collected  on  said  collaterals  to 
the  plaintiff,  but  has  appropriated  the  same  to 
his  own  use  and  benefit  In  his  ilfth  parai- 
graph  he  allures  that  the  money  so  collected 
by  the  defendant  amounts  to  the  sum  of  9288. 
90.  This  complaint  was  verified.  Wheirefoie 
plaintiff  prays  that  he  may  recover  damages 
for  the  wrongftil  conversion  of  this  fund  bj 
the  defendant  A  summons  was  duly  served 
on  the  defendant  returnable  to  May  term. 
But  he  faUed  to  I4;q?ear»  and  made  no  defense 
to  the  plaintiff's  action,  and  Judgment  was 
taken  by  default 

This  complaint  states  two  causes  of  action: 
one  upon  the  note,  and  the  other  for  the  .em- 
beaslement  in  using  and  appropriating  to  his 
own  use  the  trust  funds,— the  money  he  had 
collected  on  the  collaterals  placM  in  his  hands 
for  collection  by  the  plaintiff.  This  judgment 
seems  to  be  a  final  Judgment  '*for  the  sum  of 
9283.90  and  costs  of  this  action  to  be  taxed  by 
the  derk,  which  sum  to  bear  interest  fn>m  the 
eth  day  of  March,  1891,  at  the  rate  of  eight 
per  cent  until  paid."  The  court  had  the  right 
to  alter  a  final  Judgment  on  the  note,— the 
cause  of  action  stated  in  the  first  and  third 
paragraphs  of  the  complaint  Oode,  |  885. 
But  the  court  had  no  right  to  enter  a  final 
Judgment  on  the  charge  of  fraud  and  embez- 
zlement for  collecting  and  appropriating  the 
money  received  on  the  collaterals,  ^barged  In 
second,  fourth,  and  fifth  paragraphs  of  the 
complaint  And  the  presumption  is  that  ha 
entered  Judgment  upon  the  cause  of  action,— 
the  note^^-as  he  had  the  right  to  do^  and  not  on 
the  charge  of  fraud,  which  he  had  no  right  to 
do.  CSode,  S  886.  But  the  Judgment  shows 
It  was  entered  on  the  allegations  in.  the  first 
and  third  counts,— the  note,— as  it  is  to  draw 
Interest  at  the  rate  of  8  p»  cent  from  the 
6th  day  of  March,  1891,  until  paid,  this  being 
the  date  of  the  note.  It  is  a  final  Judgment  as 
It  is  for  the  debt,  also  for  coats  of  action 
(Freem.  Judgm.  ICO.  and  it  is  not  retained  on 
the  dofdcet  f or  any  further  action.    It  seeias 


that  the  Judge,  after  pronouncing  Judgment, 
but  on  the  same  paper,  and  over  the  same  sig- 
nature, proceeds  to  find  (as  he  says)  from  the 
complaint  the  matters  alleged  in  the  second, 
fourth,  and  fifth  paragn^hs  of  the  complaint 
But  he  pronounces  no  Judgment  on  these  find- 
ings. He  had  no  right  to  find  these  facts,  nor 
to  pronounce  any  Judgment  upon  his  findings. 
He  had  the  right  to  give  the  plaintiff  a  Judg^ 
ment  by  default  and  inquiry,  if  this  had  been 
asked  for.  But  this  was  not  asked  for,  and 
no  such  Judgm^t  was  taken. 

It  was  contended  on  the  argument  that  if 
the  Judge  had  no  right  to  find  the  facts  as  to 
fraud,  nor  to  pronounce  a  final  Judgment  still, 
if  he  did  so,  and  the  defendant  did  not  appeal. 
It  would  be  an  irregular,  and  not  a  void. 
Judgment;  and,  not  being  a  void  Judgment 
the  defaidant  could  not  attack  ft  in  this  ooHr 
Uiteral  way.  This  proposition  as  to  collateral 
attadc  Is  correct  if  it  is  an  irregular,  and  not 
a  void,  Judgment  as  It  should  then  be  by  mi^ 
tion  in  the  cause.  Parker  v.  Bledsoe,  87  N. 
0.  221;  Gode,  IS  295,  842,  ms.  In  this  case, 
we  see  that  the  Judgment  is  regular  as  to  the 
Indebtedness  on  the  note,  and  that  there  is  no 
Judgment  whatever  upon  the  other  cause  of 
action  stated  in  the  complaint  It  is  too  plain 
to  argue  that  the  defendant  cannot  be  arrested 
upon  the  Judgment  on  the  note.  Const  art  1, 
I  16;  Ck>de,  n  290,  291.  It  is  equally  plain 
that  he  cannot  be  arrested  in  this  action  on 
the  cause  of  action  stated  on  the  charge  of 
fraud,  for  the  reason  that  there  is  no  Judg- 
ment But  under  Peebles  v.  Foote,  83  N.  O. 
102,  and  chapter  5il  of  the  Acts  of  1891, 
amending  section  447  of  the  €3ode,  we  would 
hold  that  the  defendant  might  be  arrested 
upon  this  Judgment  by.  default  final  <m  the 
note,  ana  the  allegations  of  fraud  in  the  com- 
plaint if  these  allegations  did  not  themselves 
constitute  an  independent  cause  of  action.  In 
Peebles  v.  Foote  there  was  but  one  cause  of  ; 
action,— the  debt  The  fact  that  Foote  was 
concealing  his  property,  or  was  about  to  leave 
the  state,  was  no  cause  of  action  by  Peebles 
against  him,  but  only  affected  Peebles'  means 
of  enforciog  his  judgment  In  this  case  the 
fact  that  the  defendant  embeszled  the  property 
of  the  plaintiff  does  not  lessen  his  ability  to 
pay  nor  the  plaintiff's  means  of  enforcing  his 
Judgment.  But  it  the  plaintiff  should  recover 
against  the  defendant  upon  the  charge  of 
fraudulent  appropriation  of  plaintiff's  property, 
that  would  be  an  independent  Judgment  and 
the  satisfaction  af  this  Judgment  would  not 
be  a  discharge  of  the  dtlier.  This  seems  to 
distinguish  this  case  from  Peebles  v.  Foote, 
construing  section  447  as  amended.  This  case 
is  very  different  from  Preiss  v.  Cohen,  117  N. 
C.  54,  23  S.  E.  162.  In  tliat  case  issues  were 
Joined  by  the  denials  in  the  defendant's  an- 
swer. In  tills  case  there  was  no  answer,  no 
denial,  and  therefore  no  Joinder  of  issues,  and 
the  plaintiff  allowed  that  q&uae  of  action, 
founded  (m  fraud,  to  abate;  and  the  plaintiff 
cknnot  have  the  defendant  arrested  en  this 
Judgment  for  the  reasons' given.  noB  upon  the 
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complaint  filed  In  this  action,  because  the  ac- 
tion for  the  fraud  has  abated,  or  in  some  way 
gone  off  the  docicet,  and  is  not  now  pending, 
so  as  to  have  a  warrant  of  an^st  before  Judg- 
ment. But  whether  the  plaintiff  cannot  com- 
mence another  action  upon  the  fraud,  and  have 
the  defendant  arrested,  is  not  a  question  be- 
fore us  now.  As  there  was  no  Judgment  on 
the  allegations  of  fraud,  and  no  action  pend- 
ing in  which  the  allegations  of  fraud  in  the 
complaint,  used  as  an  affidavit,  could  author- 
ize a  warrant  of  arrest  to  issue,  our  opinion  is 
that  the  defendant  was  iUegally  arrested.  It 
will  not  do  to  carry  the  doctrine  of  Peebles  r. 
Foote,  under  section  447  of  the  Code,  as 
amended  by  the  act  of  1891,  to  the  extent  con- 
tended for  In  the  argument  for  plaintiff,— that 
because  there  is  an  allegation  in  the  com- 
plaint, this  fact  entitles  the  plaintiff  to  an  ex- 
ecution agahist  the  body  of  the  defendant, 
whether  the  plaintiff  recovered  a  Judgment 
against  the  defendant  or  not  To  sustain  this 
position  would  be,  in  effect,  to  nullify  the  con- 
stitution. The  plaintiff  has  stated  two  causes 
of  action,— one  on  a  note,  and  the  other  for 
embezzlement.  We  will  suppose  a  trial  had 
taken  idace,  and  plaintiff  recovered  on  the  note, 
but  failed  on  the  count  for  embezzlement 
Gould  it  be  contended  that  he  would  be  en- 
titled to  an  execution  against  the  body  of  the 
defendant,  and  to  imprison  him?  If  the  con- 
tention of  the  plaintiff  is  true,  why  not?  as 
fraud  is  alleged  in  the  complaint  As  we  find 
no  legal  auth<Nrlty  for  the  arrest  of  defendant 
he  is  entitled  to  relief  by  habeas  corpus  pro- 
ceeding. Claflin  V.  Underwood,  75  N.  0.  485. 
The  defendant  is  entitled,  to  his  discharge. 
Error. 


(121  N.  C.  57) 

PARKER  V.  HARDEN. 

•      (Supreme  Goort  of  North  Carolina.    Oct  19, 
1897.) 

Plbadino— Amendment— liiMiTATiON  of  Actions 
—Conversion— Date— Trubt—Termination. 

1.  Where  the  fact  that  funds  alleged  to  have 
been  converted  were  received  as  trustee  or  agent 
is  not  pleaded,  evidence  thereof  cannot  be  con- 
sidered, there  bdng  no  amendment  in  view  of 
Code,  8  273,  providing  for  amendments  by  the 
insertion  of  allegations  material  to  the  case. 

2.  Where  defendant  pleads  the  statute  of  lim- 
itations, the  burden  is  upon  plaintiff  to  show 
that  the  cause  of  action  accrued  within  the  time 
limited. 

3.  Prima  fade  the  date  of  a  conversion  is  the 
date  when  possession  of  the  property  is  taken. 

4.  A  trust  terminates  by  the  death  of  the  ces- 
tui que  trust 

Appeal  from  superior  court,  Bertie  county; 
Ro'binson,  Judge. 

Action  by  M.  F.  Parker,  administrator  of  D. 
L.  Shnons,  deceased,  against  George  A.  EEar- 
den,  executor  of  Nancy  M.  Simons,  deceased. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Francis  D.  Winston*  for  awellajit  B.  B. 
Peebl«B»  for  appeUee» 


CLARK,  J.  The  jury  found  the  issue  as  to 
the  first  cause  of  action  against  the  plaintiff: 
i.  e.  they  found  that  the  defendant  did  not 
take  into  his  possession  money  belonging  to 
the  plaintiff's  intestate  which  had  been  found 
among  the  effects  of  the  defendant's  testator. 
There  is  no  appeal  by  the  plaintiff,  and  that 
cause  of  action  is  therefore  not  before  us. 

The  second  cause  at  action  was  for  the  al- 
leged conversion  of  |1,400,  belonging  to  D.  L. 
Simons  (who  was  the  plaintiff's  intestate), 
which  at  his  death,  on  July  27,  1882,  it  is  al- 
leged, was  taken  possession  of  by  the  defend- 
ant's testator,  Nancy  Simons,  who  was  the 
wife  of  D.  L.  SUnons.  Both  the  three-years 
and  ten-years  statutes  of  limitation  (Code,  H 
155,  164)  were  pleaded,  and  the  Jury  found 
that  the  defendant's  testator  had  converted 
the  sum  of  |1,172.60.  From  this  verdict  and 
the  judgment  thereon,  the  defendant  appeal- 
ed. The  defendant's  testator  died  in  1896. 
There  was  no  allegation  in  the  complaint  that 
the  wife  received  said  fund  as  a  trustee  or 
agent,  though  there  was  some  evidence  tend- 
ing to  that  end.  But,  to  be  considered,  the 
complaint  should  have  been  amended  to  con- 
form to  the  evidence  (Id.  §  273);  tor  then 
must  be  always  allegata  as  w^  as  probata. 
Yet  bad  this  been  done,  the  statute  having 
been  pleaded,  the  burden  devolved  upon  the 
plaintiff  to  show  that  the  cause  of  action  ac- 
crued within  the  time  limited.  Graham  v. 
O'Bryan,  120  N.  C.  464,  27  S.  B.  122;  Hussey 
V.  Khrkman,  95  N.  C.  68;  Moore  r.  Gamer, 
101  N.  a  874,  7  S.  D.  782;  Hobbs  v.  Barefoot 
104  N.  C.  224,  10  &  B.  170;  Koonce  v.  Pelle- 
tier,  115  N.  C.  284,  20  S.  B.  391.  It  is  there- 
fore immaterial  whether  the  three-years  or 
the  ten-years  statute  applied,  for  the  plain- 
tiff offered  no  evidence  to  show  the  date  of 
the  conversion;  and,  in  the  absence  of  proof, 
the  presumption  is  that  the  conversion  was 
of  the  date  of  taking  the  property  into  posses- 
sion. In  July,  1882.  Besides,  If  trustee  for 
the  husband,  the  trust  was  terminated  by  his 
death,  which  would  have  put  the  statute  in 
motion;  and,  if  trustee  for  his  childr^i,  that 
t&ct  is  not  alleged  in  the  complaint,  nor  is  the 
action  brought  by  them.  The  Code  (section 
164)  has  no  appllcati(m,  as  the  testator  died 
after  the  bar  of  the  statute  was  complete.  In 
refusing  the  prayer  to  instruct  the  jury  that 
the  claim  was  barred  by  the  statute  of  lim- 
itations, there  was  error. 


STAMPER  V 


(121  N.  C.  251) 
STAMPER. 


(Supreme  Court  of  North  Carolina.    Oct  19, 
1897.) 

Spboifio  Pebvobmakob—  Conbidbbatior  —  COVB- 

N1.NT    to    RbGOKVBT  ~-  DbFAOZA  —  QUALITT     OF 

Grantob's  Intbbbst — {Survivorship— Waivbr. 

1.  In  an  action  to  enforce  the  reconveyance  of 
certain  lands  because  the  grantee  has  failed  to 
support  the  grantor,  as  reqmred  by  the  conditions 
of  the  conveyance,  and  in  default  of  which  he  was 
to  reconvey,  the  grantor  is  entitled  to  a  specific 
performanoe  ol  the  covenant  for  reconveyanne. 
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2.  Where  a  contract  relating  to  land  la  not 
objectionable  legally,  it  is  as  much  a  matter  of 
ooorae  for  a  court  of  equity  to  decree  specific 
performance  aa  it  is  for  a  court  of  law  to  gira 
damages  for  breach  thereoL 

3.  A  father  conveyed  lands  to  a  aon  in  consid- 
eration of  the  comfortable  support  of  himself  and 
his  wife  durhig  their  liyes,  and,  on  default,  the 
grantee  covenanted  to  reoonvey.  HeUd,  that  the 
grantor  and  his  wife  had  the  right  to  demand 
a  reconveyance,  cm  breach  of  the  covenant,  in  en- 
tirety, with  the  right  of  Borviv(»riiip. 

4.  The  fact  that,  after  the  grantor's  death, 
his  wife  allowed  the  grantee,  her  son,  to  return 
home  after  a  term  of  outlawry  and  Imprison- 
ment, and  live  with  her  on  the  land  till  his  death, 
was  not  a  waiver  of  her  right  to  enforce  a  recon- 
veyance. 

Appeal  from  superior  cotirt,  Alleghany  coun- 
ty; Norwood,  Judge. 

Action  by  Anna  Stamper  against  Mary 
Stamper.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.     Reversed. 

Hackett  &  Hackett,  fof  appellant  B.  A 
Daughton  and  W.  J.  Peele^  for  appellee^ 

DOUGLAS,  J.  This  was  a  civil  aetlan, 
brought  by  the  plaintiff,  widow  of  Hiram 
Stamper,  to  enforce  the  reconveyance  to  her 
by  the  heirs  at  law  of  Milton  Stamper  of  cer- 
tain lands,  in  accordance  with  the  provlsionB 
of  a  bond  executed  by  the  said  Milton  Stamper 
on  the  18th  daj  of  July,  1873,  the  condition  of 
which  is  as  follows:  "The  said  Milton  Stamp- 
er is  to  comfortaUy  support  and  maintain  at 
his  expense,  upon  the  said  land,  the  said  EL  H. 
and  Anna  Stamper,  during  their  natural  lives* 
and,  upon  default  so  to  do,  is  to  reconvey  the 
land  above  ref  ^red  to,  to  the  said  H.  EL  and 
Anna  Stamper."  The  deed  conveying  to  Mil- 
ton Stamper  the  land  referred  to  in  the  bond, 
and  fully  described  in  the  deed,  states,  as  its 
<^n3ideration,  "that  for  and  in  consideration 
of  love  and  affection,  and  the  furth^  consid- 
eration of  an  obligation  this  [day]  given  by 
the  said  Milton  Stamper  to  the  said  H.  H. 
Stamper  for  the  support  of  the  said  H.  H.  and 
Anna  Stamper,  and  to  which  bond  reference  is 
hereby  given  for  a  more  specific  explanation 
of  its  terms."  The  deed  further  says  in  the 
habendum:  "To  have  and  to  hold  to  him,  the 
said  Milton  Stamper,  his  heirs  and  assigns, 
forever,  free  and  clear  from  any  and  all  in- 
cumbrances whatever,  except  those  set  forth 
in  the  bond  above  referred  to,"  etc. 

Upon  the  conclusion  of  the  plaintiff's  testi- 
mony, his  honor  intimated  that,  upon  the  plain- 
tiff's own  showing,  he  would  instruct  the  jury 
that,  if  they  believed  the  testimony,  they 
would  find  in  favor  of  the  defendant,  upon 
which  intimation  the  plaintiff  submitted  to 
a.  nonsuit,  and  appealed.  In  this  intimation, 
we  think,  there  was  subetantiai  error.  There 
was  direct  and  positive  testimony  introduced 
by  the  plaintiff  tending  to  show  that  the  de- 
fendant failed  to  comply  with  the  conditions 
of  the  bond.  If  he  so  failed,  we  think  the 
plaintiff  is  entitled  to  a  decree  for  specific  per- 
formance of  the  covenant  in  the  bond,  and  a 
reconveyanoe  of  the  land.  Witnesses  testified, 
among  other  things,  that  the  defendant  com- 


mitted some  crime  admitted  by  the  counsel  to 
be  homicide;  that  he  lay  out  in  the  woods  for 
two  years,  and  was  then  sent  to  the  peniten- 
tiary, where  he  remained  four  or  five  years, 
during  which  time  he  contributed  nothing  to 
the  support  of  his  mother;  that,  after  the  ex- 
piration of  his  sentence,  he  cam<e  home,  where 
he  rttuained  and  worked  until  his  death;  and 
that  he  was  taken  care  of  in  his  last  illness  by 
his  mother,  the  plaintiff,  and  his  sister,  Mrs. 
Hail.  Surely,  if  the  jury  believed  this  evi- 
dence,—and  it  must  be  taken  in  the  light  most 
favorable  to  the  plaintiff,— they  could  not  find 
that  Milton  Stamper  had  complied  with  the 
conditions  of  the  bond,  as  he  had  neither  sup- 
ported his  mother  nor  reconveyed  the  land.  If 
his  honor  meant  that  the  i^aintiff  could  not 
recover  as  matter  of  hiw,  then,  we  tiiink,  there 
was  equal  error.  The  subject-matter  was 
land,  and  the  bond  plainly  provided  for  a  re- 
conveyance in  case  of  default  While  it  is 
universally  conceded  that  specific  performance 
is.  a  matter  of  discretion,  the  best  authorities 
agree  that,  where  a  contract  relating  to  land 
is  not  objectionable  legally,  it  is  as  much  a 
matter  of  course  for  a  court  of  equity  to  de- 
cree specific  performance  as  it  is  for  a  court 
ct  law  to  give  damages  for  a  breach  thereof. 
Story,  Bq.  Jur.  }  751;  Bisp.  Bq.  S  864;  Pom. 
Bq.  Jur.  1 1402;  EZitdien  v.  Herring,  42  N.  a 
190. 

It  is  urged  that  this  case  is  in  the  nature  of 
a  forfeiture  for  breach  of  condition  subsequent, 
which  is  not  favored  by  the  law,  and  that 
damages  would  be  the  proper  relief.  Bven  if 
this  were  so,  the  parties  to  the  contract  them- 
selves agreed  upon  a  reconveyance,  which,  in 
that  view,  would  be  In  the  nature  of  liquidated 
damages.  But  the  relief  sought  here  is  purely 
equitable,  and  must  be  administered  upon 
equitable  principles. 

We  must  now  consider  the  quantity  of  in- 
terest to  be  reconveyed,  which,  we  think,  Is 
the  entire  estate  in  the  land  acquired  by  Mil- 
ton Stamper  under  the  deed.  The  covenant 
was  to  reconvey  to  H.  H.  and  Anna  Stamper. 
They,  being  husband  and  wife,  held  their 
equitable  interest,  the  right  to  demand  a  re- 
conveyance upon  breach  of  the  covoiant  in 
entirety,  with  the  right  of  survivorship.  Mot- 
ley V.  Whitemore,  19  N.  CL  587;  Todd  v.  Zach- 
ary,  45  N.  G.  286;  Woodford  v.  Higly,  60  N. 
G.  287;  Long  v.  Barnes,  87  N.  a  829;  Jones 
V.  Potter,  89  N.  0;  220;  Slmonton  v.  Gornellus, 
98  N.  a  438,  4  S.  B.  38.  In  the  two  cases 
last  cited,  the  land  held  in  entirety  was  a  life 
estate,  and  we  do  not  see  why  the  right  to  the 
conveyance  of  a  fee  simple  cannot  be  held  in 
the  same  manner.  In  Laxton  v.  Tilly,  66  N. 
G.  327,  where  the  support  of  the  plaintiff  was 
held  a  charge  upon  the  land,  hi  accordance 
with  the  prayer  ot  the  plaintiff,  there  was  no 
agreement  to  reconvey  the  land,  nor  was  a 
reconveyance  asked  by  the  plaintiff.  In  the 
case  at  bar  the  plaintiff  asked  only  what  the 
defendant's  intestate  agreed  to  give;  that  Is, 
to  give  back  the  land  upon  breach  of  the  cov- 
enant, which  was  simply  a  failure  of  consld" 
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tftion.  There  can  be  no  doubt  that  Hiram 
Stamper  appropriated  this  land  to  the  support 
of  himself  and  his  wife  In  their  old  age,  and 
that  he  Intended  to  take  back  the  land  upon 
any  braaeh  of  the  agreement;  eo  that  the  land 
might  do  what  the  son  had  failed  to  do.  Br- 
ery  rule  of  construction,  eare  one,  Is  properly 
Invoked  to  cany  out  the  evident  Intention  of 
the  grantor,  and  that  rale  has  no  application 
here.  This  single  exception  Is  the  rule  In  Shel- 
ley's Case,  the  Don  Quixote  of  the  law,  which, 
like  the  last  knight  errant  of  chivalry,  has  long 
survived  eveiy  cause  that  gave  it  birth,  and 
now  wanders  abnlessly  through  the  reports, 
still  vigorous,  but  eqpnlly  useless  and  danger^ 
ous. 

The  death  of  Hiram  Stamper  vested  the  en- 
tire equitable  estate  In  his  wife,  Anna  Stamp- 
er, the  plaintiff  in  this  case.  But  it  is  said 
that  the  plaintiff  waived  the  forfeiture.  How 
and  when?  When  Milton  Stamper  came  back 
from  the  penitentiary,  she  let  him  live  with 
her  untU  he  died,  and  took  care  of  him  in  his 
last  illness.  Though  a  convict,  he  was  her 
son;  and,  because  she  opened  her  door  to  her 
homeless  child,  must  we  presume  a  waiver? 
As  she  sat  by  his  deathbed,  cooling  the  fever* 
ed  brow,  and  soothing  the  troubled  spirit, 
through  the  long,  dark  hours  of  night,  into  the 
dawn  of  another  day  and  another  life,  can  we 
suppose  that  she  was  contemplating  the  legal 
effect  of  her  act?  The  holiest  instincts  of  hu- 
manity should  not  be  constraed  to  their  own 
prejudice,  and  we  need  not  seek  a  motive  for 
a  mother's  love,~the  only  infinite  attribute  of 
a  finite  being.  This  is  not  mere  sentiment 
It  is  the  answer  of  the  conscience  of  a  chan- 
cellor on  an  appeal  to  the  discretion  of  a  court 
of  equity. 

It  Is  alleged  by  the  defendant  that  the  plain- 
tiff is  endeavoring  to  obtain  title  to  this  land 
for  the  purpose  of  devising  it  to  her  daughter, 
Parmelia  HalL  Be  it  so.  If  the  land  belongs 
to  the  plaintiff,  why  can  she  not  give  It  to 
whom  she  pleases,  and  why  should  not  she 
give  it  to  one  who  alone  of  all  her  diildren  has 
remahied  with  her?  For  the  reasons  given, 
we  think  there  was  error  In  the  Intimation  of 
his  honor,  and  that  a  new  trial  should  be  oiv 
dered.    New  trial. 

(121  N.  C-  646) 

STATB   V.  DURBLA.M. 

(Supreme  Oburt  of  North  Carolina.    Oct  19, 
1897.) 

TRB8PA88    OV    LaNDS  —  CRIMINAL    P^OSBOUTIOK^ 

BiJRDBN  OV  Proop— Claix  OV  Riort^Bblibp— > 

RSAAOBABLB    OrOUND  —  DSBTROTBD    RbCOR1>— 

Frog  P. 

L  Under  an  indictment  for  entry  on  land  after 
being  forbidden  (Code,  §  1120},  defendant  must 
show  tliat  he  entered  under  a  bona  fide  claim  of 
right,  if  the  entry  is  admitted. 

2.  Testimony  that  defendant  helieved  that  ha 
had  a  right  to  enter  most  be  supplemented  by 
facts  showing  a  reasonable  ground  for  such  be- 
lief. 

3.  Where  there  is  no  evidence,  of  reasonable 

Sound  for  such  belief,  the  judge  should  Instruct 
e  jury  that,  if  they  beUeve  the  evidence,  defend- 
ant is  guilty. 


4.  Testimony  that  defendant  believed  he  had 
a  right  to  follow  an  old  road  across  another's 
premises  is  negatived  by  an  admission  that  the 
road  had  been  blocked  for  10  or  11  years  by  a 
fence  put  up  for  that  purpose. 

5.  where  the  book  of  record  of  the  board  of 
township  trustees  has  been  destroyed  by  fixe^ 
the  makhig  of  a  oertain  order  by  the  board  may 
be  shown  by  one  of  the  trustees. 

Appeal  from  superior  court,  Vanoe  county; 
Robinson,  Judge. 

Isham  Durham  was  convicted  of  a  wlUfid 
trespass  on  lands,  and  appeals*    Affirmed. 

'  Indictment,  under  section  1120  of  the  Code, 
for  entering  land  after  being  forbidden;  tried 
on  appeal  from  the  judgment  of  a  justice  of  the 
peace. 

James  R.  Young,  for  the  state,  testified:  '1 
am  in  possession  of  a  farm  near  Chalk  Level* 
just  north  of  Henderson.  Directed  my  ten- 
ant, Tom  Allen,  to  notify  defendant  not  to 
trespass  on  the  premises.  There  was  a  fence, 
composed  of  two  or  three  strands  of  wire, 
across  that  part  of  it  where  the  trespass  was 
committed.  This  fence  was  taken  down,  and 
pushed  to  one  side,  and  brush  thrown  out,  and 
a  road  made  across  my  land,  and  vehicles  and 
horses  driven  across."  On  cross-examination: 
"I  put  this  wire  fence  up  In  1887  or  1888.  I 
have  heard  an  old  road  formerly  ran  across 
this  hind,~the  old  Warrenton  &  Oxford  stage 
road.  I  heard  Mr.  Belvin  testif;^  on  the  jus- 
tice's trial  that  it  had  been  a  public  road,  but 
that  In  1869  or  1870  the  board  of  township 
trustees,  of  which  he  was  a  member,  took  the 
overseer  and  hands  off  of  It,  and  assigned 
them  to  other  roads,  and  discontinued  the 
road.  (Objection  by  defendant  to  so  much  of 
this  answer  as  undertook  to  state  what  the 
board  of  township  trustees  did  as  Immaterial, 
because,  by  virtue  of  the  laws  then  in  force, 
said  board  had  no  authorl^  to  discontinue  a 
public  road.  Overruled.  Exception  by  de- 
fendant.)" The  witness  stated  further  that 
the  road  leading  from  Chalk  Level  to  this  hind 
Is  still  open;  that  there  are  still  signs  of  an 
old  road  in  places  across  the  land  and  beyond 
It  towards  Harris'  cross  roads.  The  road  is 
still  there,  though  used  but  little,  and  not 
kept  up  as  a  public  road.  There  has  been  no 
road  across  his  land  since  he  bought  it  In 
1886.  Defendant  claims  that  it  Is  a  public 
road,  and  that  he  has  a  right  to  travel  It 

Thomas  Allen,  for  the  state,  testified:  **I 
live  on  the  farm  in  question.  Lived  there  last 
year.  In  February  or  March  of  this  year  I 
notified  Durham  not  to  trespass  on  the  land. 
The  wire  of  Young's  fence  was  down,  and  I 
nailed  it  up,  and  cut  bushes  and  put  in  the 
road.  Defendant  pulled  them  out,  and  told 
me  not  to  do  it,  as  he  was  going  to  travel  It 
until  Lawyer  Hicks  told  him  to  stop.  I  tended 
the  land  last  year,  and  Intended  to  do  It  this 
year.  He  asked  my  permission  to  go  across 
it  hist  year,  and  I  granted  It  Knew  nothing 
about  It  until  last  year.** 

W.  A.  Belvin,  for  the  state,  testified:  *1 
have  lived  near  Henderson  since  1866.  Knew^ 
tills  road  ever  since.    It  was  a  public  road. 
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I  was  a  member  of  tbe  board  of  township 
tnisteefl  and  a  jnstlce  of  the  peace.  About 
1870  or  *71  the  township  trosteee  discontinued 
the  road»  took  the  hands  off,  and  assigned 
them  to  another  road.  (Defendant  objected 
to  this  testimony  for  the  reason  that  the  statr 
ute  directed,  and  still  does,  the  mode  by  which 
a  public  road  might  be  discontinued,  and  it 
is  not  competent  to  show  that  it  was  discon- 
tinued In  any  other  way,  except  by  nonuser 
for  thirty  years.  Objection  overruled.  De- 
fendant excepted.)"  The  witness  stated  that 
it  had  not  been  used  or  worked  for  27  years. 
On  cross-examination  he  stated:  '*I  have  not 
been  a  justice  or  road  supervisor  all  the 
time.  If  this  road  had  had  an  overseer,  or 
been  worked,  I  would  have  known  It  We 
did  not  stop  it  up;  we  simply  took  the  bands 
off.  I  cannot  say  It  has  not  been  traveled  by 
those  who  wanted  to,  in  all  that  time;  but  It 
was  discontinued  as  a  public  road  by  the 
township  trustees.  I  do  not  remember  that 
every  landowner  was  notified,  or  that  notice 
was  posted;  but  I  presume  we  did  what  was 
necessary.  The  book  of  the  trustees  contain- 
ing this,  was  burned  in  the  Henderson  fire  in 
the  spring  of  1870.  X  never  knew  or  heard 
that  the  county  commissioners  had  anything 
to  do  with  discontinuing  it  The  part  of  this 
road  that  crossed  Young's  land  has  been  in 
cultivation.    I  saw  it  in  cultivation  last  year." 

William  Buchanan,  for  the  state,  testified: 
"1  have  owned  the  land  adjoining  Young's  for 
21  years.  There  has  been  no  public  road 
there  during  that  time.  The  place  where  the 
road  was  has  been  in  cultivation.  Young  put 
xxQ  a  wire  across  the  old  road."  On  cross> 
examination  he  stated:  'The  road  from  Chalk 
Level  is  still  open  till  it  reaches  Young's  land, 
and  beyond  his  land  the  old  way  is  still  there. 
Those  wishing  to  go  that  way,  when  they 
reach  Young's,  turn  around  his  comer,  and 
cross  my  land.  This  was  much  further.  The 
first  of  this  year  I  stopped  this  tip." 

W.  T.  Cheatham,  fo:r  the  state,  testified:  **l 
am  65  years  old.  Have  lived  in  Henderson  80 
years,  and  very  near  here  all  my  life.  Am  a 
practidng  physician,  and  know  the  place  In 
question.  It  has  not  been  used  as  a  public 
road  since  1869  or  1870.  It  became  very 
rough,  almost  impassable,  and  was  never 
much  used  after  Henderson  became  a  town. 
I  cannot  say  when  people  who  wanted  to,  or 
would  undertake  it  ceased  to  go  along  there." 

The  state  then  introduced  the  registry  of  the 
deed  to  the  wife  of  the  prosecutor,  and  rested. 

Defendant  a  witness  in  his  own  behalf,  tes- 
tified: "I  am  53  years  old.  Have  known  this 
place  40  years.  Have  lived  within  two  miles 
of  it  for  40,  and  at  it  27,  years.  I  remem- 
ber when  this  road  across  Young's  land  was 
worked  by  an  overseer  and  hands.  Thia  wire 
was  put  up  10  or  11  years  ago.  It  came  to 
the  road'  and  across  it  to  a  cedar,  and  then 
-down  the  road.  People  at  first  went  along 
beside  the  wire,  and  then  turned  across  Bu- 
<!lianan's  land;  but  he  stopped  up  that  way 
this  year»  which  is  the  first  ttme  people  pass- 


ing in  that  direction  have  been  stopped.  Then 
I  took  down  the  wire  at  the  cedar,  and  trav- 
eled along  the  old  road."  The  court  here  in- 
timated that  it  would  Instruct  the  Jury,  upon 
the  evidence,  that  the  defendant  was  guilty. 
Defendant  offered  to  show  by  this  witness 
his  bona  fide  belief  in  his  right  to  travel  the 
old  road  across  prosecutor's  land;  and  also 
by  himself  and  many  other  witnesses  that 
the  public  continued  to  go  over  this  road  till 
1888,  when  a  wire  fence  was  put  across  the 
road  by  the  prosecutor,  and  that  thereafter 
the  public  went  across  the  land  of  the  prose- 
cutor and  Buchanan,  an  adjoining  owner,  in 
the  same  direction,  until  early  in.  1807,  when 
the  said  paths  were  obstructed.  The  court 
upon  objection  by  the  state,  held  this  evi- 
dence Incompetent  and  immaterial.  Defend- 
ant excepted. 

The  court  then  charged  the  Jury  that  there 
was  and  is  no  evidence  against  the  defend- 
ant Hicks,  and  they  should  acquit  him;  but 
that  upon  all  the  evidence,  if  believed,  they 
should  find  Durham  guilty.  Defendant  ex- 
cepted, upon  the  grounds:  (1)  That,  it  appear- 
hxg  from  all  the  evidence  that  the  locus  in  ques^ 
tion  was  once  a  public  road,  it  devolved  upon 
the  state  to  prove  beyond  a  reasonable  doubt 
that  the  right  and  easement  of  the  public  to  go 
over  it  has  been  lost  either  by  the  method  pre- 
scribed by  law  for  discontinuing  public  roads,  be- 
fore 1876,  with  the  concurrence  of  the  township 
trustees,  or  else  by  a  nonuser  of  the  ease- 
ment by  the  public  for  30  years,  neither  of 
which  was  proved  by  the  state;  and  the  ac- 
tion of  the  township  trustees,  as  testlfted  to, 
in  taking  off  the  hands  and  ceasing  to  work 
the  road,  or  even  the  order  of  the  trustees 
discontinuing  the  road,  if  proved,  would  not, 
without  the  concurrence  of  the  county  com- 
missioners, make,  as  provided  by  law,  a  dis- 
continuance of  the  road.  (2)  The  court 
should  have  admitted  the  evidence  offered  by 
defendant  of  the  bona  fides  of  his  claim  of 
fight  to  enter  and  go  over  the  lands  on  that 
part  thereof  regarded  by  defendant  as  a  pub- 
lic highway,  and  should  have  charged  the 
jury,  as  requested,  that  if  defendant  entered 
the  land  under  a  bona  fide  daim  bf  right, 
and  went  over  it,  he  would  not  be  guilty,  when 
the  same  had  ceased  to  be  a  public  road. 
The  jury  returned  a  verdict  of  guilty  against 
defendant  Durham,  who  moved  to  set  aside 
the  verdict  and  grant  a  new  trial  upon  the 
following  grounds:  (1)  For  errors  assigned 
above  in  the  admission  of  testimony  offered 
by  the  state  over  defendant's  objection;  (2) 
for  error  assigned  In  the  exclusion  of  evi- 
dence offered  by  defendant;  (S)  for  failure  to 
hold  and  charge  as  asked  by  defendant  and 
agreed  to.  His  honor  charged  the  Jury  as 
set  out  and  Indicated  in  the  exceptions  above 
to  the  charge  of  his  honor,  to  wit  In  brief, 
that  there  was  fuU  proof  that  the  locus  hi 
question  had  once  been  a  public,  road;  that 
there  was  no  evidence  of  its  dlsoontinuance 
or  nonuser  in  such  manner  for  such  time  as 
to  deprive  the  public  and  the  defendant 
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their  easement  therein;  and  that,  eren  If  the 
same  were  not  a  lawful  public  road  at  the 
time  of  the  entry  by  the  defendant,  If  he  en- 
tered under  a  bona  fide  and  reasonable  belief 
that  the  same  was  a  public  road,  he  could 
not  be  convicted,  even  though  it  had  ceased 
to  be  one.  Motion  refused.  Defendant  ex- 
cepted. Oourt  rendered  Judgment  that  the  de- 
fendant pay  a  fine  of  five  dollars  and  costs. 
Defendant  excepted,  and  appealed,  assigning 
the  aboTe  as  errors. 

T.  T.  Hicks,  for  appellant  The  Attorney 
General  and  W.  B.  Shaw,  for  the  State. 

CLARK,  J.  Upon  an  indictment  for  entry 
upon  land  after  being  forbidden  (Code,  f 
1120),  when  the  entry,  after  being  forbidden 
by  the  party  in  possession,  is  shown  or  ad- 
mitted, the  burden  deyolyes  upon  the  defend- 
ant to  show  that  he  entered  under  a  bona 
fide  claim  of  right  It  is  not  sufficient  mere- 
ly to  testify  that  he  believed  he  had  a  right 
to  enter,  for,  if  so,  the  statute  would  be  a 
nullity,  and  incapable  of  enforcement;  but  he 
must  show  that  he  had  reasonable  ground  for 
such  belief.  6tate  v.  Glenn,  118  N.  C.  1194,  23 
S.  B.  1004;  State  v.  Bryson,  81  N.O.  595;  State 
V.  Crawley,  103  N.  C.  353, 9  S.  E.  409.  If  there 
is  no  evidence.  In  that  status  of  the  case,  to 
show  reasonable  ground  for  such  belief,  the 
Judge  should  instruct  the  Jury  that,  if  they  be- 
lieve the  evidence,  the  defendant  is  guilty. 
State  V.  Fisher,  100  N.  O.  817,  13  S.  E.  878; 
State  T.  Glenn,  supra;  State  v.  Galloway,  119 
N.O.  864,  26  S.  E.  46.  The  prohibition  and  the 
entry  thereafter  were  in  evidence,  and  not 
denied.  It  was  also  in  evidence  that  the 
former  public  road  was  discontinued  in  1870 
by  the  board  of  township  trustees,  who  at 
that  time  were  empowered  to  discontinue 
public  highways.  Acts  186&-69,  e.  185,  |  14. 
It  being  shown  that  the  book  of  record  of 
the  board  of  township  trustees  had  been  de- 
stroyed by  fire,  the  making  of  such  order  was 
properly  shown  by  one  of  the  said  trustees. 
It  was  further  in  evidence  by  the  defendant's 
own  testimony  that  the  road  had  been  block- 
ed for  10  or  11  years  hy  wires  put  up  for  that 
purpose.  The  Judge  therefore  properly  held 
that  the  defendant's  evidence  of  a  bona  fide 
belief  that  he  had  a  right  to  enter,  being  un- 
sustalned  by  any  evidence  of  a  reasonable 
ground  for  such  belief,  was  immaterial,  and 
that,  if  the  jury  believed  the  evidence,  they 
should  find  the  defendant  guilty.    No  error. 

MONTGOMERY,  J.,  did  not  sit  on  the  hear- 
ing of  this  appeal. 


noo  Qa.  2&7) 

GARNER  V.  STATE, 
(Supreme  Ooort  of  Georgia.     Feb.  23,  1897.) 
OomCOH  SWIKDLBR'IVDIOTMBirr— 8upficib:7ct. 
1.  The  offense  defined  In  section  670  of  the 
Penal  Code  was  soffldently  charged  in  an  in- 
dictment which,  in  substance,  alleged  that  the 
accused,   with   Intent   to  cheat  and   swindle  a 


named  person,  bought  from  him,  In  a  designated 
county,  described  personal  property,  and  paid 
for  the  same  with  a  check  upon  a  specified  bank 
in  another  county,  falsely  and  fraudulently  stat- 
ing at  the  time  of  the  purcliase  that  the  check 
would  be  paid  on  presentation;  the  indictment 
also  further  alleging  that  the  accused,  after  ob- 
taining possession  of  the  property  falsely  and 
fraudulently,  and  with  intent  to  cheat  and 
swindle  the  sdler,  went  to  the  bank  in  question, 
and  stopped  payment  of  the  check,  so  that  the 
seller  was  hi  fact  defrauded, 

2.  Oonstruing  all  of  its  allegations  together, 
such  an  indictment  In  effect,  and  with  sufiSclent 
distinctness,  diarged  that  a  fraudulent  intent  to 
stop  payment  of  the  check  had  been  formed  and 
existed  in  the  mind  of  the  accused  at  the  time 
of  the  purchase;  and,  therefore,  the  venue  was 
properly  laid  in  the  county  first  above  indicated. 

3.  If,  however,  the  accused,  at  the  time  of  pur- 
diasing,  had  in  the  bank  money  with  which  to 
pay  the  check,  and  purchased  in  good  faith,  with 
no  then  existing  fraudulent  intention  of  stoi>- 
ping  the  payment  of  the  check,  the  fact  that  he 
subsequentlyt  in  the  county  where  the  bank  was 
located,  formed  and  carried  out  such  an  intention, 
would  not  subject  him  to  indictment  In  the  coun- 
ty where  the  purchase  was  made. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Gwinnett  county; 
N.  L.  Hutchins,  Judge. 

John  T.  Gamer  was  convicted  of  an  intent 
to  cheat,  and  brings  error.    Reversed. 

N.  li.  Hutchins,  Jr.,  and  F.  R.  Walker,  for 
plaintifT  In  error.  0.  H.  Brand,  Sol.  Gen.,  for 
the  State. 

LUMPKIN,  P.  J.  An  indictment  returned 
by  the  grand  Jury  of  Gwinnett  county  was 
transferred  to  the  county  court  for  trial.  It 
charged  John  T.  Gamer  with  the  ofTenae  of 
being  a  common  cheat  and  swindler,  "for  that 
the  said  John  T.  Gamer,  on  the  20th  day  of 
July,  in  the  year  of  our  Lord  1885,  in  the 
county  aforesaid,  with  force  and  amis,  with 
intent  to  cheat  and  swindle  one  W.  A.  Lee, 
did  th^i  and  there  use  certain  deceitful  means 
and  artful  practices  upon  said  W.  A.  Lee,  to 
wit,  by  then  and  there  fals^  and  fraudu- 
lently buying  from  the  said  W.  A.  Lee  a  cer- 
tain buggy,  and  paying  for  the  same  with  a 
chedc  upon  the  bank  of  John  H.  and  A.  L. 
James,  of  Atlanta,  Ga.,  and  fals^y  and  fraud- 
ulently stating  that  said  bank  check  would  be 
paid  upon  presentation;  and  by  then  and 
there,  after  having  so  gi^en  the  said  check, 
and  taken  possession  of  said  buggy,  falsely 
and  fraudulently,  and  with  Intent  to  cheat 
and  swindle  said  W.  A.  Lee,  going  to  the  bank 
of  said  John  H.  and  A.  L.  James,  and  stopphig 
the  payment  of  the  said  check,  and  drawing 
out  the  money  he  had  on  deposit  in  said  bank; 
and  by  such  deceitful  means  and  artful  prac- 
tices, as  aforesaid,  did  then  and  there  cheat 
and  swindle  the  said  W.  A.  Lee,  and  to  the 
damage  of  said  W.  A.  Lee  in  the  sum  of  ten 
dollars,  on  account  of  the  refusal  by  said 
bank  to  cash  said  check  aforementioned.'* 
The  accused  was  found  guilty,  carried  the 
case  by  certiorari  to  the  superior  court,  and 
now  excepts  to  its  judgment  afllrming  the 
judgment  rendered  by  the  county  court  The 
assignments  of  error  contained  In  the  peti- 
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tlon  for  oertioml  present  for  consideration 
two  material  questions:  First,  whether  the 
indictment  sufficiently  diarged  a  ylolation  of 
section  670  of  the  Penal  Code;  and,  second, 
whether  or  not  the  accused  could  be  lawfully 
convicted  under  this  indictment  if,  at  the 
time  of  purchasing  the  buggy,  he  was  acting 
honestly  and  in  good  faith,  and  then  had  no 
intention  of  deftrauding  the  prosecutor  by  sub- 
sequently stopping  the  payment  of  the  check. 

1,  2.  The  indictment  does  not,  in  terms,  al- 
lege that  the  intention  to  stop  the  payment 
of  the  check  existed  in  the  mind  of  the  ac- 
cused at  the  time  of  making  the  purchase; 
but,  taking  aU  its  allegations  together,  there 
can  scarc^y  be  a  doubt  that  a  charge  to  this 
effect  Is  necessarily  em'biaced  in  the  language 
which  the  indictment  does  contain.  If  the 
accused  falsely  and  fraudulently  purchased 
the  buggy,  paying  for  the  same  with  a  check 
upon  a  bank  in  another  county,  and  at  the 
same  time  falsely  and  fraudulently  stated 
that  this  check  would  be  paid  upon  presenta- 
tion, and  if  nothing  prevented  its  payment 
except  the  order  subsequently  given  by  the 
accused  to  the  bank  not  to  pay  the  check,  it 
follows  with  Inevitable  certainty  that  the 
fraudulent  intention  to  give  this  order  must 
have  been  in  the  mind  of  Gamer  at  the  very 
time  he  bought  the  buggy;  otherwise,  under 
this  state  of  facts,  his  representation  that 
the  chedi^  would  be  paid  upon  presentation 
could  not  have  been  either  false  or  fraudu- 
lent We  therefore,  without  serious  difficul- 
ty, reach  the  conclusion  that  the  indictment 
was  sufficient,  and  that  the  venue  was  prop- 
erly laid  in  Gwinnett  county^ 

3.  The  remaining  question  arises  upon  a 
refusal  of  the  county  Judge  to  give  in  charge 
to  the  jury  a  request  to  the  effect  that,  if 
the  accused  made  the  purchase  in  good  faith, 
with  no  intuition  of  stopping  the  payment  of 
the  check,  and  that  such  ^n  Intention  was 
never  formed  or  acted  on  in  the  county  of 
Gwinnett,  but  only  after  the  accused  had 
gone  into  the  county  of  Fulton,  where  the 
bank  in  question  was  located,  there  could  be 
no  lawful  conviction  under  this  indictment. 
The  refusal  to  give  this  instruction  was  error. 
The  accused  certainly  could  not  be  convicted 
of  cheating  and  swindling  in  Gwinnett  coun- 
ty, if  everything  he  did  in  that  county  was 
free  from  fraud  or  dishonesty.  If  he  was 
guilty  of  any  fraud  at  all,  it  was  an  open 
question  for  determination  by  the  Jury  under 
the  evidence  pro  and  con  whether  or  not  this 
fraud  had  its  inception  in  Gwinnett  county, 
or  originated  in  Fulton  county.  It  is  mani- 
fest, therefore,  that  the  error  above  indicated 
is  cause  for  a  new  triaL  Whether  or  not, 
npon  the  assumption  that  all  of  the  acts  of 
the  accused  in  Gwinnett  county  were  fair  and 
honest,  and  tliat  he  subsequently  conceived 
and  carried  out  in  Fulton  county  a  fraudu- 
lent Intention  to  stop  the  payment  of  the 
check,  Gamer  would  be  Indictable  in  the  lat- 
ter county,  is  not  now  for  determination. 
Judgment  reversed. 


(100  Ga.  260) 
HUMPHRISS  T.   STATB. 
(Supreme  Court  of  Georgia.    Feb.  23,  1897.) 

IHOIOTMBHT— DUORIFTIOH   OV    MOHBT— COMTINU- 

▲NOB — Gbounds — Instructions  —  Posi- 

TIVB  iLND  NeoATIVB  BvIDBNCB. 

1.  Following  the  decision  of  this  court  In 
Cody  V.  State  (this  term)  28  S.  B.  100.  an  in- 
dictment for  robbery,  alleging  the  taking  from 
the  person  of  another  of  five  dollars  in  paper 
money,  of  the  value  of  five  dollars,"  sufficiently 
describes  the  property  alleged  to  have  been  stolen. 

2.  It  is  no  ground  for  a  postponement  or 
oontinuance  of  a  fek»ny  case  that  some  of  the 
Jurors  constituting  the  panel  put  upon  the  ac- 
cused had,  at  the  same  term,  served  in  the  trial 
of  another  person  Jointly  faidicted  with  the  ac- 
cused for  the  same  offense.  The  proper  method 
of  objecting  to  such  Jurors  would  be  by  dial- 
leages  to  the  polls,  if  Uiey  qualified  upon  their 
voir  dire. 

8.  There  was  In  the  prewnt  case  no  eridence 
warranting  an  instruction  explaining  to  the  Jury 
the  difference  between  the  probative  value  of 
positive  and  negative  testimony,  and  the  error 
committed  in  so  doing  is  cause  for  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Alonzo  Humphries  was  convicted  of  robbery, 
and  he  brings  error.    Reversed. 

Hope  Polhill  and  MariOn  Harris,  for  plaintiff 
in  error.  Robt  Hodges,  SoL  Gen.,  for  the 
State. 

COBB,  J.  Humphries  was  indicted  for  the 
offense  of  robbery,  the  indictment  alleging  the 
taking  from  the  person  of  another  ''of  five  dol- 
lars in  paper  money,  of  the  value  of  five  dol- 
lars." There  was  a  demurrer  to  the  Indictment 
on  the  ground  that  the  property  alleged  to  have 
been  taken  was  not  sufficiently  described. 
The  accused  was  convicted,  and,  his  motion  for 
a  new  trial  being  overruled,  ezoepted. 

1.  In  the  case  of  Cody  v.  State  (this  term) 
28  S.  E.  106^  it  was  held  that  an  hidlctment 
for  larceny  after  trust,  which  described  the 
property  as  ''ninety  dollars  in  paper  money,  of 
the  value  of  ninety  dollars,  and  two  dollars  in 
silver  money,  of  the  value  of  two  dollars,"  was 
sufficient.  Following  this  decision,  the  court 
was  right  in  overruling  the  demurrer. 

2.  A  motion  for  a  postponement  or  contin- 
uance of  a  felony  case  on  the  ground  that 
some  of  the  Jurors  constituting  the  panel  put 
upon  the  accused  had,  at  the  same  term,  served 
in  the  trial  of  another  person  Jointly  indicted 
with  the  accused  for  the  same  offense,  is  in  the 
nature  of  a  challenge  to  the  array;  and,  as 
has  been  repeatedly  held,  this  Is  not  the  proper 
method  of  raising  the  question  of  the  disqualifi- 
cation of  individual  Jurors.  Thomp.  &  M.  Jur. 
8  128;  Eberhart  v.  State,  47  Ga.  606  (2).  If 
the  panel  contained  any  Jurors  who  were  sub- 
ject to  challenge,  the  accused  would  have  an 
opportunity,  when  they  were  put  upon  their 
voir  dire,  and  qualified,  to  show  the  fact  of 
such  disqualification  by  putting  the  IndividiTal 
Juror  upon  the  court  as  a  trior.  It  is  possible 
that  a  challenge  to  the  array  would  be  over- 
ruled where  the  entire  panel  was  composed  of 
persons  who  would  be  subject  to  challenge  t' 
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the  polls;  and,  on  the  other  hand,  a  panel 
made  up  of  jurors  not  subject  to  any  challenge 
to  the  polls  might  be  set  aside  on  a  challenge 
to  the  array.  A  challenge  to  the  array  goes  to 
the  form  and  manner  of  making  up  the  panel, 
without  regard  to  the  objections  to  the  indlyld- 
ual  Jurors  which  compose  it;  while  the  chal- 
lenge to  the  poll  is  directed  solely  to  an  objec- 
tion which  is  inherent  in  the  individual  Juror. 
Pen.  Code,  8  972;  Blackman  y.  State,  80  Ga. 
785  (2),  7  S.  B.  626. 

8.  During  the  progress  of  the  case  it  became 
material  to  determine  whether  the  defendant 
had  been  identified  by  one  of  the  witnesses  for 
the  state  at  a  trial  in  the  recorder's  court, 
which  had  taken  place  prior  to  the  trial  in  the 
superior  court.  This  witness  testified  positive- 
ly that  he  did  identify  the  defendant  in  the 
trial  before  the  recorder's  court  as  one  of  the 
persons  who  had  committed  the  robbery.  Mr. 
Grace,  a  witness  for  the  defendant,  testified  as 
follows:  "I  represented  Bud  Allen  in  the  re- 
corder's court  I  heard  Syl  Smith  as  he  testi- 
fied then.  My  recollection  is  that  he  did  not 
identify  them,  but  Bud  Allen.  He  said  he  rec- 
ognized Bud  Allien  by  a  scar  on  his  face,  and 
by  his  coat.  It  is  my  recollection  that  Bud 
Allen  is  the  only  one  lie  recognized.  I  will  not 
be  positive  as  to  all  he  testified  to.  I  was  rep- 
resenting Bud  Allen,  and  was  not  interested  hi 
the  others;  but  I  put  Smith  under  cross-exam- 
ination, and  tested  his  ability  to  recognize  Bud 
Allen,  and  it  is  my  best  recollection  tliat  he 
did  not  identify  any  one  but  Bud  Allen."  Syl 
Smith,  the  witness  referred  to  in  the  above 
testimony,  testified  as  follows:  *'I  did  not  tell 
Mr.  Grace  that  I  could  not  recognize  any  but 
Bud  Allen,  and  that  on  account  of  the  scar  on 
his  Jaw.  I  said  then  I  could  recognize  Alonzo 
Humphries  by  his  features  and  the  scar  on  his 
face.  I  had  seen  Alonzo  Humphries  several 
times  before,  but  never  Icnew  his  name,  but  I 
Imew  his  features."  After  the  Jury  had  been 
in  their  room  about  six  hours,  and  had  failed 
to  make  a  verdict,  the  Judge  had  them  brought 
back  into  the  court,  and  the  foreman  requested 
a  charge  on  the  subject  of  Mr.  Grace's  testi- 
mony. The  Judge  then  proceeded  to  charge  the 
Jury  on  the  relative  weight  of  positive  and 
negative  testimony,  giving  various  illustrations 
of  what  would  be  testimony  of  each  kind.  The 
illustrations  seem  to  be  correct,  and  the  charge 
as  a  whole  seems  to  be  sound  as  abstract 
propositions  of  law,  with  the  exception  that  it 
failed  to  direct  attention  to  the  fact  that  in 
passing  upon  the  value  of  positive  and  negative 
testimony  the  Jury  should  consider  the  question 
as  to  whether  the  witnesses  were  of  equal  credi- 
bility. The  only  evidence  in  the  case  which 
authorized  the  charge  on  the  subject  of  the 
probative  value  of  positive  and  negative  testi- 
mony was  that  which  is  quoted  above.  We  do 
not  think  that  the  testimony  of  Mr.  Grace  is 
negative.  While  it  is  not  emphatic,  and  not 
very  strong  on  the  point  at  issue,  it  is  still  posi- 
tive testimony.  If  it  had  disclosed  the  fact 
that  he  was  present,  and  was  not  noticing  what 
waa  going  on,  and  did  not  bear,  or  did  not  re- 


member to  have  heard,  the  witness  identity 
the  accused,  then  it  would  have  been  negative 
in  its  character;  but  his  testimony  shows  that 
he  was  present,  and  had  his  attention  directed 
to  what  was  going  on,  and  to  what  was  being 
said  by  the  witness  on  the  matter  in  issue. 
The 'defect  in  his  evidence,  if  any  existed,  was 
in  his  failure  to  recollect  all  that  was  said;  but 
what  he  does  state  Is  stated  positively.  There 
being  no  negative  testhnony  in  the  case,  the 
charge  was  necessarily  harmful  to  the  accused, 
and  a  new  trial  dhould  have  been  granted. 
Judgment  reversed. 
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FARMER- V.  STATHL 


(Supreme  Court  of  Georgia.     Dec.  17,  1896.) 

Cbzmival  Law— EviDsiTCB— Papbbs  in  Custody 
OF  Wipe— Common  Chbat— Admissions. 

1.  The  production  of  a  paper  belonging  to  a 
wife,  and  which  is  in  the  custody  eitlier  of  herself 
or  her  attorney,  cannot  be  compelled,  for  the  pur- 
pose of  using  the  same  as  evidence  for  the  state 
m  the  trial  of  a  criminal  case  against  her  hus- 
band, by  serving  a  subpoena  duces  tecum,  or  oth- 
er process,  either  upon  the  wife  or  the  attorney, 
or  upon  both.  Under  such  circumstances,  the 
paper  in  question  is  so  far  inaccessible  as  that 
secondary  evidence  of  its  contents  is  admissible. 

2.  On  a  trial  for  the  offense  of  being  a  com- 
mon cheat  and  swindler,  alleged  to  have  been 
committed  by  nmklng  false  and  fraudulent  rep- 
resentations conoeming  the  wealth  and  commer- 
cial respectability  of  the  accused,  and  thus  ob- 
taining the  goods  of  the  prosecutor,  it  is  com- 
petent for  the  state  to  prove  that  the  accused,  at 
or  about  the  same  time,  made  similar  representa- 
tions to  another,  for  the  purpose  of  fraudulently 
obtaining  his  goods.  Evidence  of  this  character 
is  admissible  as  tending  to  show  a  fraudulent  in- 
tent and  scheme  on  the  part  of  the  accused  to  ob- 
tain the  property  of  others  without  paying  for 
the  same,  and  as  warranting  an  inference  that 
the  transaction  with  the  prosecutor  in  the  case 
on  tiial  was  made  in  pursuance  of  the  same 
general  purpose. 

3.  While,  under  the  ruling  of  this  court  In 
Lamar  v.  Pearre,  17  S.  B.  92,  90  Ga.  377,  state- 
ments contained  in  an  unsworn  petition,  plea, 
or  answer  filed  in  a  dvil  case,  and  signed  by 
counsel  only,  would,  in  the  trial  of  another  <avil 
case,  to  which  the  Derson  apparently  represented 
in  the  former  case  oy  such  counsel  was  ft  party, 
be  admissible  as  admissions  made  by  such  per- 
son, such  statements  would  not,  in  a  crinxinal 
trial  of  the  latter,  be  admissible  against  hiiaa  as 
incriminating  admissions,  unless  it  affirmatively 
appeared  that  the  counsel  referred  to  was  au- 
thorized to  represent  him  In  the  civil  case,  and 
also  authorized  to  make  in  liis  behalf  the  partic- 
ular statements  in  question.  The  rule  laid  down 
in  the  above-cited  case  is  not  applicable  to  crimi- 
nal cases. 

4.  Except  as  to  the  errors  committed  in  admit- 
ting  in   evidence  against  the  accused   certified 

gortions  of  the  equitable  petition  filed  against 
im,  and  of  what  purported  to  be  his  answer  to 
the  same,  and  in  diarging  thereon,  no  cause  for 
a  new  trial  appears. 
(Syllabus  by  the  Court) 

Brror  from  criminal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Thomas  L.  Farmer  was  convicted  of  being 
a  common  cheat,  and  brings  error.    Reversed. 

Chirence  Wilson,  J.  D.  Rambo,  and  Ander- 
son, Felder  &  Davis,  for  plaintiff  in  error. 
Jas.  P.  O'Neill,  Glenn  &  Rountree,  and  J.  A, 
Noyes,  for  the  State. 
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SIlCMOKd,  a  7.  F&nner  was  conylcted  of 
the  offeiuid  of  b^ng  a  common  cheat  and 
iwlndler,  alleged  to  have  been  committed  by 
making  false  tCaSL  fraudulent  repreaentations 
•concerning  his  wealth  and  commercial  respect- 
ability, and  thus  obtaining  the  goods  of  the 
prosecutor;  and  to  the  overruling  of  his  motion 
for  a  new  trial  he  excited. 

1.  It  is  complained  that  the  court  erred  in 
this:  Counsel  for  the  state,  wishing  to  obtain 
possession  of  a  bill  of  sale  giren  by  the  ac- 
cused to  his  wife,  and  of  a  note  and  mortgage 
executed  by  him  to  another  person,  served  up- 
on her  a  subpcena  duces  tecum,  directing  her 
to  bring  these  papers  into  court;  and,  no  re- 
sponse haying  been  made,  obtained  from  the 
court,  oyer  the  objection  of  counsel  for  the 
accused,  an  attachment,  requhing  her  to  pro- 
duce the  papers^  or  ''make  answer  under  oath 
refusing  to  produce  them,  on  the  ground  that 
she  was  not  compellable  to  do  so.**  She  made 
a  response  to  the  effect  that  the  papers  called 
for  were  in  the  possession  of  her  attorney, 
and  that  she  would  not  produce  them  if  she 
had  them.  The  court,  over  the  objection  of 
counsel  for  the  accused,  tecetyed  the  reH>onse, 
and  admitted  secondary  evidence  as  to  the  con- 
tents of  the  papers,  holding  that  the  service 
of  the  snbpoena  duces  tecum  and  the  re- 
fusal of  the  wife  of  the  accused  to  produce 
the  papers  laid  a  sufficient  foundation  for  the 
introduction  of  such  evidence.  Before  this  evi- 
dence was  received,  counsel  for  th«  accused 
admitted,  in  his  place,  that  the  papers  referred 
to  had  be^  intrusted  by  the  wife  to  her  at^ 
tomey,  and  were  then  in  the  attorney's  po»- 
session.  The  rule  that  a  wife  is  not  com- 
petent or  compellable  to  testify  on  the  trial 
of  her  husband  would  preclude  the  court  f»>m 
compelling  the  production  of  the  papers  from 
her  by  subpoena  duces  tecum,  or  otherwise; 
and  they  are  equally  protected  while  in  the 
custody  of  her  attorney,  whose  possession  of 
them  is  to  be  regarded  as  her  own^.  Pen* 
Ck»de,  f  1011;  <}iv.  CkMie,  §€  5198,  51d9;  WUker- 
son  V.  State,  91  Oa.  729,  737,  17  S.  B.  990; 
Stanford  v.  Murphy,  68  Qa.  411.  Under  siicb 
drenmstances,  the  papers  are  so  far  inacees* 
sible  as  that  secondary  evidence  of  their  con- 
tents Is  admissible.  Whether  the  court  erred 
in  compelling  a  reeq^onse  by  the  wife  to  the 
subpcena  duces  tecum,  and  in  holding  that  her 
response  could  be  considered  for  the  purpose 
of  laying  the  foundation  for  the  introduction 
of  secondary  evidence,  Is,  however,  of  no  con- 
sequ^ice,  since  the  fact  stated  by  the  wife  in 
her  response  was  covered  by  the  admission  of 
counsel  for  the  accused,  above  stated,  which 
was,  of  itself,  sufficient  to  show  the  hiacced- 
Bibility  of  tte  papers. 

2.  It  Is  ftarther  complained  that  the  court 
eired  In  admittii](g  the  testimony  of  the  wit- 
ness Stovall,  to  the  effect  that,  about  the  tome 
time  that  the  alleged  misrepresentations  which 
were  the  basis  of  this  prosecution  were  made 
by  the  accused,  similar  zepresentatians  were 
made  by  him  to  the  witness.  The  objection 
made  to  tils  testimony  was  that  there  was 


no  cbnnectloD  between  the  representations  o£ 
the  accused  to  Stovall  and  those  alleged  to 
have  been  made  by  him  to  the  prosecutor; 
the  reipnesentation  to  Stovall  not  having  been 
oommunicated  to  the  prosecutor  when  his  firm, 
eactended  credit  to  the  accused.  The  testimony 
was  offered  and  admitted  as  tending  to  il- 
lustrate the  ihtent  of  the  Accused  in  the  trans- 
action for  which  he  was  then  being  tried,  and 
for  this  purpose  we  think  it  was  proper^  re» 
ceived.  While  it  is  a  general  rule  that,  upon 
the  trial  of  a  person  for  a  criminal  offense, 
other  and  distinct  criminal  transactions  can- 
not be  given  in  evidence  against  him,  yet,  ac- 
cording to  the  weight  of  authority,  evidence 
of  otiier  representations  or  transactions  may 
be  received,  as  tending  to  show  motive  or 
kitent,  when  the  transactions  are  so  connected 
In  time,  and  so  similar  in  their  other  relations, 
that  the  same  motive  may  reasonably  be  im- 
puted to  aU.  See  1  Jones,  Ev.  f  143,  and 
<^ases  cited;  1  Greenl.  Bv.  (15th  Bd.)  |  03,  and 
notes;  Whart  Cr.  Ev.  ft  58;  1  Bisk  New  Or. 
Pr6c.  M  1126,  1127;  2  Bish.  New  Or.  Proc 
1 189.  Justice  Story  states  the  principle  thus: 
*'In  all  cases  where  the  guilt  of  the  party  de- 
pends upon  the  intent,  purpose,  or  design  with 
which  an  act  is  done,  or  upon  his  guilty  knowl- 
edge, I  undostahd  it  to  be  a  general  rule  that 
collateral  facts  may  be  examined  hito  in  which 
he  bore  a  part,  for  the  purpose  of  establishing 
a  guilty  intent.  In  short,  whenever  the  li^ 
tent  or  guilty  knowledge  of  a  party  is  a 
material  ingredient  hi  the  issue  of  a  case, 
these  collateral  facts,— that  is,  other  acts  and 
declarations  of  a  similar  diaiacter,  tending  to 
establish  such  intent  or  knowledge,— are  proper 
evidence.  In  many  cases  of  fraud,  it  would 
be  otherwise  impossible  satisfactorily  to  estab- 
lish the  true  nature  and  character  of  the  act" 
Bottomiey  v.  U.  S.,  1  Story,  185,  Fed.  Oas. 
No.  1,688.  A  well-considered  case,  in  which 
the  question  is  discussed  at  length,  and  author- 
ities bearing  upon  it  reviewed,  is  that  of  Trog- 
don  V.  Com.,  81  Grat  862.  In  that  case  it  is 
told:  "Upon  a  prosecution  for  obtaining  goodtf 
by  false  pretenses,  the  indictment  must  aver 
the  fraudulent  intent  ^e  commonwealth  must 
proye  it  It  is  the  v^  gist  of  the  offense. 
It  is  not  sufficient  that  the  accused  knowingly 
states  what  is  false.  It  must  be  shown  tliat  his 
intent  was  to  defraud.  Such  intent  is  not  a 
presumption  of  law,  but  a  matter  of  fact  for 
the  Jury.  Being  a  secret  operation  of  the 
mind,  it  can  only  be  ascertained  bgr  the  acts 
and  representations  of  the  party.  A  single  act 
or  representation  in  many  cases  would  not  be 
decisive,  especially  where  the  accused  has  sus- 
tained a  previous  good  character.  But  when 
It  is  shown  that  he  made  similar  representa- 
tions about  the  same  time,  to  other  persons, 
and  by  means  of  such  representafions  obtained 
goods,  all  of  which  were  false,  the  presumption 
is  greatly  strengthened  that  he  intended  to 
defraud/'  See,  among  other  cases  on  this  sub- 
ject Reg.  V.  Francis,  L.  R.  2  Crown  Cas.  128, 
12  COX,  Or.  Cas.  '612;  Wood  v.  U.  S.,  16  Pet 
342;    Com.  v.  Jeffries,  7  Allen,  548;   Com.  v. 
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Eajstnum,  1  Cosb.  189;  OoaL  t.  Coe,  115  Man. 
481;  Hayer  t.  People,  80  N.  T.  3M;  Peofrte  ▼. 
Stmlnuui,  Id.  873,  note;  State  r.  Waltmi,  114 
N.  C.  783,  18  &  BL  946;  Stale  T.  Myera,  82 
Mo.  568;  State  t.  Bayne,  88  Mo.  004;  SUte  t. 
Riven,  58  Iowa,  102,  12  N.  W.  117;  RaiTerty 
T.  State,  91  Tenn.  666, 16  SL  W.  728.  See  note 
to  Strong  T.  SUte,  44  Am.  Rep.  292. 

8.  For  the  porpoee  of  showing  certain  ad- 
mlnions  by  the  accoaed,  counsel  tot  the  state 
offered,  and  the  cofort,  orer  the  objection  of 
cotinsd  for  the  accosed,  admitted  In  evidence, 
extracts  from  a  creditor's  petition  against  the 
accused,  and  portlona  of  an  answer  thereto^ 
not  sworn  to  nor  signed  by  the  defendant,  but 
signed  by  certain  persons  as  his  attorneys. 
No  evidence  was  offered  tending  to  show  that 
these  persons  were  In  fact  his  attorneys,  and 
filed  the  answ»  by  his  direction,  or  that  be 
was  cognizant  of  the  statements  contained  in 
it;  and  it  was  objected  that  it  was  iUegal  to 
admit  the  same  in  evidence,  without  proof  that 
it  was  anthorized  by  him.  The  court,  in  char- 
ging the  jury,  stated  the  purpose  for  whidi 
these  portions  of  the  answer  were  admitted, 
and  that  it  was  for  the  jury  to  say  what  was 
shown  by  this  evidence.  The  action  of  the 
court  in  allowing  the  introdoction  of  this  mat- 
ter, and  in  thus  mstructing  the  jury,  is  com- 
plained of  hi  the  motion  for  a  new  triaL  Un- 
der the  ruling  of  this  court  in  Lamar  v.  Pearre, 
00  Qa.  377,  17  S.  B.  92,  statements  contained 
in  a  petition,  plea,  or  answer  filed  in  a  civil 
case,  and  signed  l^  counsel,  though  not  veri- 
fied or  signed  by  tiie  person  apparently  repre- 
sented by  such  counsel,  would  be  admissible 
against  him  In  the  trial  of  another  civil  case 
to  which  such  person  was  a  party.  That  rul- 
ing, however,  is  not  applicable  to  criminfll 
cases.  Admissloos  by  agents  or  attorneys  are 
not  admissible  in  criminal  cases  in  the  sense 
In  which  they  are  admissible  in  civil  cases. 
Rose.  Cr.  Bv.  58;  8  Am.  &  Eng.  Bnc.  Law, 
490.  They  should  not  be  treated  as  evidence 
against  the  accused,  unless  shown  to  have 
been  autiiorized  by  him.  The  error  of  the 
court  hi  this  respect  entitles  the  accused  to  a 
new  trlaL  No  cause  for  a  new  trial  appears 
from  any  of  the  other  grounds  of  the  motion. 
Judgment  reversed. 


(100  Oa.  160) 
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(Supreme  Court  of  Georgia.     Jan.  21,  1887.>i 

SUBROOATIOK  OF  SURBTT. 

A  sarety,  whose  property,  under  an  execu- 
tion against  hit  principal  and  himself,  has  been 
levied  upon  and  sold  in  satisfaction  of  the  sum 
due  the  judgment  creditor,  •*pays  off  and  dis- 
charges" the  debt  of  his  principal,  within  the 
meaning  of  section  2167  of  the  Code;  and  when 
that  fact  has  been  entered  upon  such  execution 
by  the  officer  charged  with  its  collection,  such 
surety  is  entitled  to  control  the  same  for  the  pur- 
pose of  enforcement  against  the  principal  debtor. 
(SyUabns  by  the  CkmrtO 

Brxor  from  superior  coort,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 


W.  L.  EsEard  levied  a  writ  of  execution, 
and  Mary  J.  BeU  filed  a  datan  to  the  property 
levied  on.  From  a  Judgment  dismissing  the 
levy,  Ezzaxd  brings  error.    Reversed. 

Rol»t  L.   Rodgers,  toot  plaintiff    in  error.' 
Manthall  J.  Glaik,  for  defendant  in  error. 


ATKINSON,!.  An  execution^ 
a  judgment  rendered  against  a  principal  and  his 
siTOly.  It  was  levied  upon  property  of  the  sure- 
ty,  which  was  mM,  and  the  i»oceeds  at  the  sale 
appUed  to  the  payment  of  the  execution.  The 
levy,  the  fact  of  the  sale  of  the  surety's  prop- 
erty, and  the  fact  of  the  approprlatioo  of  the 
proceeds  to  the  payment  of  the  debt  of  the 
plaintiff,  were  an  entered  by  the  levying  officer 
upon  the  back  of  the  execution.  Subsequently 
the  administrator  upon  the  estate  of  the  sure- 
ty caused  the  execution  to  t>e  levied  on  cer- 
tain property  as  the  property  of  the  principal, 
for  the  purpose  of  reimbursing  hims^.  To 
the  property  thus  levied  upon,  a  dalm  was 
filed  by  a  third  perscm,  and  when  the  dalm 
case  came  on  to  be  tried,  and  the  surety  of- 
fered in  evidence  the  execution  which  was 
proceeding  for  his  benefit,  the  dahnant  ob- 
jected, upon  the  ground  that  the  execution 
was  fanctus  oflldo,  it  having  been  fully  satis- 
fied by  the  sale  of  the  surety's  property.  The 
court  sustahied  this  objection,  exduded  the 
execution,  and  then  dismissed  the  levy.  To 
this  ruling  the  surety  excepted,  and  we  are 
now  to  inquire  whether  this  ruling  of  the  court 
should  be  sustained.  It  will  be  conceded,  in 
the  absence  of  a  statutory  provision  to  the 
contrary,  that  upon  the  payment  by  a  surety 
of  an  execution  against  his  prindpal  such 
execution  becomes  functus  oflldo,  and  Is  not 
capable  of  subsequent  enforcement  by  the 
surety.  Section  2986  of  the  Civil  Code  is  re- 
Ued  upon  to  take  the  present  case  out  of  the 
operation  of  the  general  rule.  It  provides  that: 
"Any  surety  on  the  original  contract,  or  on 
stay  of  execution,  or  on  appeal,  or  in  any 
other  way,  or  the  representative  of  a  deceased 
surety,  who  shall  have  paid  off  or  discharged 
the  judgment,  or  execution  in  whole  or  in 
part,  and  shall  have  the  fact  of  audi  payment 
by  him,  entored  on  sadi  executloEi  by  the  plain- 
tiff or  his  attorney,  or  the  collecting  officer, 
shall  have  the  ccmtrol  of  such  execution,  and 
the  judgment  upon  which  it  Is  founded,  to  the 
same  extent  as  if  he  was  the  original  plaintiff 
therein,  and  be  subrogated  to  all  the  rights  of 
such  plaintiff,  for  the  purpose  of  reimbursing 
himself  from  his  principal."  It  was  earnestly 
argued  by  the  learned  counsd  who  appeared 
for  the  defendant  in  error  that  the  section  of 
the  Code  above  quoted  could  not  be  applied  to 
the  present  case,  for  the  reason  that  the 
words  "who  shall  have  paid  off  or  discharged 
the  judgment,"  as  employed  In  that  section, 
could  have  application  only  to  those  persons 
who  had  voluntarily  paid  off  or  discharged  the 
judgment,  and  could  not  be  extended  to  one 
whose  property  under  such  execution  bad 
been  appropriated  to  the  payment  of  the  prln- 
dpal's  debt    In  determining  the  true  signlfl- 
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cance  of  these  words,  !t  will  be  helpful  to  look 
to  the  course  of  legislation,  which  found  its 
last  expression  in  the  section  of  the  Ck)de  we 
bave  now  under  review.  As  early  as  the  year 
1810  the  general  assembjiy  passed  an  act  pro- 
riding  that  when  it  should  appear  by  the  sher- 
ilTs  return  on  any  execution  or  executions  that 
the  same  "has  been  paid"  by  a  security  or 
securities,  it  should  be  the  duty  of  the  derk  to 
make  an  entry  of  that  fact  on  the  docket  book, 
and  that  thereni)on  the  security  or  securities 
should  have  the  control  of  the  execution  for 
the  purpose  of  reimbursement.  Cobb's  Dig.  p. 
582.  This  was  followed  by  an  act  passed  in 
the  year  1826.  See  Id.  p.  5d3.  This  act  pro- 
Tided  that,  where  a  security  on  appeal  or  for 
stay  of  execution  had  subsequently  thereto 
'*pald  ofT  and  discharged*'  the  execution  issu- 
ing tn  such  case,  that  fftct  being  entered  upon 
the  back  of  the  execution  by  the  officer  exe- 
cuting the  process,  that  this  alone  entitled  the 
surety  to  the  use  and  control  of  the  execution. 
The  second  secticm  of  the  same  act  provided 
that  on  appeal  trials  Judgment  should  be  en- 
tered against  the  principal  and  surety  both, 
but  provided  that,  if  the  execution  against  the 
security  or  securities  be  first  **pald"  by  him, 
he  should  in  like  manner  control  it.  So  a 
similar  provision  was  made  in  cases  where 
(me  was  surety  on  a  stay  of  execution  after 
judgment  In  section  5  of  the  same  act  (see 
Oobb's  Dig.  p.  594)  it  was  provided  that  In  all 
cases  in  which  any  person  or  persons  had  there- 
tofore become  security,  and  judgment  had  been 
rendered  against  him  or  them,  and  execution  had 
been  issued  accordingly,  in  which  they  were 
able  to  show  that  they  were  securities  only, 
and  as  such  had  "paid  off  and  discharged"  the 
execution,  they  were  entitled  to  control  It 
On  December  26, 1831  (Id.  p.  696),  the  general 
assembly  passed  another  act  to  alter  and 
amend  the  act  defining  the  liability  of  securi- 
ties on  iq)peal,  and  by  which  it  was  provided 
that  from  and  after  the  passage  of  that  act  it 
should  be  lawful  for  any  person  who  had  there- 
tofore become  security  on  any  note,  bond,  or 
other  contract,  and  not  Interested  in  the  con- 
sideration thereof,  and  judgment  had  been  ren- 
dered against  them,  and  execution  Issued  ac- 
cordingly, and  such  security  or  securities  had 
been  theretofore  "compelled  to  pay  ott  such 
judgment  or  execution,'*  in  that  event,  such 
security  should  be  entitled  to  control  the  same 
for  the  purpose  of  remunerating  himself  out 
•f  the  property  of  the  principal.  In  the  year 
1840,  by  an  act  approved  December  22d  of 
that  year  (Id.  p.  597),  the  general  assembly 
provided  that  from  and  Immediately  after  the 
passage  of  that  act  any  security  (who  may  be 
sued  together  with  other  securities)  who  "shall 
pay  or  discharge"  any  execution  should  be  en- 
titled to  control  the  same  against  his  co-sure- 
ties for  contribution.  And  by  the  act  ap- 
proved December  27,  1845  (Id.  p.  598),  it  was 
provided  that  from  and  inunediately  after  the 
passage  of  that  act  it  shall  or  may  be  lawful 
for  any  person  or  persons  who  have  heretofore 
become  security  on  any  note,  bond,  or  other 


Instrument  in  writing,  and  not  interested  in 
the  consideration,  and  judgment  has  been  ren- 
dered against  them,  and  such  security  or  se- 
curities have  been  heretofore  "compelled  to 
pay  off  such  judgment,"  that  he,  she,  or  they 
shall  be  entitled  to  control  the  same  bi  as  full 
and  ample  a  manner  as  the  party  plaintiff 
could  have  done  against  his  principal  debtor 
or  debtors.  So,  by  an  act  approved  February 
8, 1850  (Id.  p.  599),  it  was  provided  that  where 
a  surety  had  omitted  to  sign  his  name  as 
such,  and  had  also  neglected  to  make  a  special 
defense  at  the  trial,  showing  him  to  be  a  se- 
curity on  the  original  contract,  and  judgment 
had  gone  against  him,  it  was  still  competent 
for  such  a  surety  who  may  be  "compelled  to 
pay  off"  the  same,  to  control  the  execution  for 
contribution.  The  word  "compelled"  is  like- 
wise used  In  the  second  section  of  the  same 
act  So  the  legislature,  by  an  act  approved 
December  14,  1811  (Id.  p.  645),  provided,  with 
reference  to  executions  issued  from  justices' 
courts,  that  when  an  execution  Issued  upon  a 
judgment  rendered  in  a  justice's  court  "has 
been  paid"  by  a  security  or  securities,  it  should 
be  the  duty  of  the  magistrate  to  enter  that 
fact  upon  the  do<&et  book;  and  thereupon  the 
security  had  the  right  to  control  the  execution 
for  the  purpose  of  reimbursement.  By  an  act 
approved  December  12,  1816  (Id.  p.  648),  it 
was  provided  that,  where  a  judgment  was  ren- 
dered in  a  justice's  court  against  joint  obligors 
or  promisors,  if  one  or  more  of  them  made  it 
to  appear  that  they  were  sureties  only,  it  was 
made  the  duty  of  tiie  magistrate  to  enter  judg- 
ment against  them  as  such;  and  it  was  then 
declared  that  when  such  execution  was  "sat- 
isfied by  such  security,  or  out  of  their  prop- 
erty," he,  she^  or  they  should  have  the  control 
and  benefit  of  the  execution  for  the  purpose  of 
reimbursement  By  an  act  approved  Decem- 
ber 21,  1839  (see  Id.  p.  596),  it  was  provided 
that  an  indorser  who  should  "be  compelled  to 
pay  off"  a  judgment  or  execution  Issued 
against  him  should  be  entitled  to  the  control 
of  the  execution  for  the  purpose  of  reimburse- 
ment out  of  his  principal,  provided  he  made 
it  appear  that  he  was  In  no  way  interested  in 
the  consideration  of  the  contract  upon  which 
he  became  indorser.  These  provisions  with 
reference  to  indorsers,  and  those  defining  the 
rights  of  sureties  upon  judgments  rendered  in 
justices'  courts,  are  cited  merely  for  the  pur- 
pose of  showing  the  trend  of  legislative 
thought. 

It  will  be  seen  by  reference  to  section  2990 
of  the  Civil  Ode  that  the  codifiers,  in  defin- 
ing the  right  of  an  indorser,  used  the  same 
language  employed  by  them  in  section  2986 
of  the  Oivil  Code  with  reference  to  sureties, 
and  provided  that  every  indorser  who  "shall 
pay  off  and  discharge"  the  judgment  should 
be  entitled  to  control  the  execution.  The  gen- 
eral assembly,  when  legislating  directly  upon 
that  subject,  employs  the  words  "compelled 
to  pay  off."  We  are  not  to  presume  that  the 
codifiers  intended  to  change  the  law,  or  to  im- 
port into  the  words  of  the  general  assembly 
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a  ilignlflcance  not  authorlased  bj  tbe:]iingiiafe 
employed  hy  the  latter.  It  Is  fair,  then,  to 
preamne  that,  when  the  codiAers  used  the  oc- 
pression  "shall  pay  off  or  discharge/'  they  in- 
tended that  those  words  should  have  the 
same  slgnfficance  as  "compelled  to  pay/'  The 
office  of  the  codlfler  Is  to  state  the  law,  not  to 
make  it  In  the  case  of*  Stiles  t.  Eastman, 
1  Ga.  205,  this  conrt  held,  where  indorsers  al- 
leged that  they  had  paid  off  a  Judgment  and 
execution  bona  fide,  and  it  appeared  from  the 
evidence  that  they  had  made  a  voluntary  pay- 
ment of  them,  that  this  voluntary  payment 
by  them  was  compulsory,  within  the  mean- 
ing of  the  statute  which  authorized  indorsers 
to  control  executions  when  they  had  been 
compelled  to  pay  off  the  same.  If,  then,  tn 
that  case,  a  voluntary  payment  was  held  to 
be  compulsory,  within  legal  contemplation,  we 
know  of  no  reason  why  a  compulsory  pay- 
ment should  not  likewise  fall  within  the  spirit 
of  the  statute  now  under  consideration,  and 
answer  the  statutory  demand  that  the  security 
should  have  first  paid  off  the  execution, 
whether  voluntarily  or  not.  In  order  to  enable 
him  to  control  it  It  will  be  noted,  too,  that 
in  codifying  the  provisions  with  reference  to 
procedure  upon  executions  issuing  from  the 
justices'  courts  against  securities,  the  codi- 
fiers  (section  4158  of  the  (31vll  C)ode)  state  the 
law  to  be  that,  where  a  suit  is  brought  against 
Joint  promisors  and  Joint  obligors,  and  it  shall 
be  made  to  appear  that  one  or  more  of  them 
are  sureties  only,  the  court  shall  enter  up  Judg- 
ment accordingly,  and,  when  the  executl<Mi 
"shall  be  satisfied"  by  such  surety  out  of  his 
own  property  or  money,  he  shall  have  control 
of  the  Judgment  and  execution  for  the  pur- 
pose of  remunerating  himself  out  of  his  prin- 
cipal. It  will  be  noted  that  in  the  original 
act  to  which  we  have  referred  it  was  provid- 
ed that  in  such  a  case  the  surety  should  be 
entitled  to  control  the  execution  whenever  the 
same  "was  satisfied"  out  of  his  property. 
The  CMe  states  that  he  shall  be  entitled  to 
control  the  same  whenever  it  "is  satisfied"  by 
such  security  out  of  his  own  property  or 
money. 

These  sections  of  the  Code  should  be  so 
construed  as  to  make  them  harmonize  with 
the  original  expression  of  the  legislative  will. 
It  was  manifest,  according  to  the  original  leg- 
islation, that  whenever  the  property  of  a  sure- 
ty was  sold,  and  the  debt  satisfied,  in  so  far 
as  the  plaintiff  in  execution  was  concerned, 
out  of  the  property  of  the  surety,  then  the 
surety  was  entitled  to  control  the  execution 
against  his  principaL  As  we  have  seen,  the 
general  assembly,  when  legislating  directly 
upon  this  subject,  in  their  earlier  expressions 
used  the  words  "shall  pay"  or  "shall  have 
been  paid."  This  was  then  followed  by  the 
stronger  expression  that,  if  the  surety  should 
have  "paid  or  discharged"  the  debt;  and  this 
by  the  still  stronger  expression,  if  the  surety 
should  have  been  "compelled  to  pay  <x  dis- 
charge,"—then,  and  in  each  such  case,  he 
should  be  entitled  to  control  the  execution  for 


the  purpose  of  retmbursement  or  contribution, 
as  the  case  might  have  been.  A  compulsory 
payment  is  none  the  less  the  payment  of  a 
debt  There  is  no  greater  reason  in  equity 
and  good  consdenoe  why  the  sm^ety  who  vol- 
untarily pays  his  principal's  debt  shouU  be 
entitled  to  the  control  of  the  execution  for 
reimbursement  than  why  the  security  who 
has  been  compeHed  to  pay  the  debt  of  his 
principal  should  likewise  have  control  of  the 
execution  for  a  similar  purpose.  The  man 
who  has  been  compelled  to  pay  can  as  well 
be  said  to  have  paid  off  and  discharged  a 
Judgment  or  execution  as  one  who  has  vol- 
untarily done  the  same  thing.  The  sale  of 
on^s  property  by  the  sheriff  in  the  execution 
of  Judicial  process  Is  a  compulsory  payment 
of  the  debt,  but  It  is  none  the  less  effectual. 
It  discharges  the  debt  of  the  principal;  and 
it  is  dear,  as  we  look  through  the  whole 
course  of  legislation  upon  this  subject,  that 
the  general  assemUy  intended  to  keep  alire 
such  process  for  enforcemoit  l^  the  surety 
when  he  sought  to  reimburse  himself  out  of 
the  property  of  his  prindpal.  We  find  noth- 
ing in  the  whole  course  of  legislation  upon 
this  subject  which  can  fairly  be  construed  to 
confine  the  right  to  control  executions  to  those 
sureties  who  had  voluntarily  paid  the  debt 
The  payment  and  discharge  of  the  priadpal's 
liability  by  the  surety  seems  to  have  been  the 
great  central  equity  upon  which  the  legisla- 
ture rested  its  purpose  to  preserve  the  Judg- 
ments and  executions  which  had  been  dls^ 
charged  by  a  surety  to  enalde  him  to  reim- 
Tmrse  himself  from  the  property  of  his  prin- 
dpal. We  thinkv  therefore,  the  court  erred 
in  sustaining  the  objection  taken  to  plain- 
tiff's execution,  and  in  dismissing  the  levy. 
Judgment  reversed. 

LITTLB,  J^  dubitante. 


aoo  Oa.  136) 
STBINAU  et  aL  v.  MOODY  et  at 
(Supreme  Oourt  of  Georgia.     Jan.  21,  1S97.) 

PBOMI8SOBT  NOTB— 0»ACB~ALTBRATI01«   AS   A 

Defense. 

Upon  a  promissory  note  due  otherwise  than 
at  sight  or  on  demand,  and  payable  at  a  chartered 
bank  in  this  state,  the  maker  is  entitled  to  three 
days  of  grace,  and  a  waiver  of  demand,  protest, 
and  notice  of  nonpayment  is  not  a  waiver  of  the 
right  to  days  of  grace.  An  alteration  in  sudi  a 
note  made  by  the  holder,  with  intent  to  defraud 
the  maker,  which  consisted  In  inserting  in  the 
note  the  word  "fixed,"  the  legi^l  significance  of 
which  was  to  render  the  note  payabie  absolutely 
upon  the  day  named  therein,  thus  excluding  the 
three  days  of  grace,  is  a  material  alteration,  which 
changes  the  obligation  of  the  maker;  and  in  a 
suit  upon  such  a  note  a  plea  alleging  such  facto 
was  improperly  stricken  on  demurrer. 
(Syllabus  by  the  Court) ' 

Brror  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Moody  ft  Brewster  against  I». 
Stohiau  and  others.  Judgment  for  plaintiffs;, 
and  def endanto  bring  error.    Reversed. 
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Blahop»  Andrews  ft  Hill,  for  plaintUfs  In 
error.  King  &  Anderson  and  Bobt.  Z&hnec, 
for  defendants  In  error. 

ATKINSON,  J.  Tbe  note  med  npon  waa 
pajtJblB  at  a  bank.  Civ.  Code,  f  8688,  em- 
braces two  distinct  f  eattues  of  legialation.  It 
nndertakea  to  ennmeiote  the  Instancea  In 
whicb  an  Indorser  upon  a  promissory  note  is 
entitled  to  notice  of  protest  and  of  nonpay- 
ment at  maturity,  and  likewise  to  classify  the 
commercial  papers  npon  which  days  of  grace 
shall  be  allowed.  It  provides  that  protest 
shall  not  be  necessary  except  in  the  following 
Instances:  (1)  When  a  paper  is  made  pay- 
able on  its  face  at  a  bank  or  banker's  office; 
(22)  when  it  is  discounted  at  a  bank  or  banker's 
office;  (3)  when  it  la  left  at  a  bank  or  banker's 
office  for  collection,— and  then  proceeds  to  de- 
dare  that  In  all  such  cases  days  of  grace  shall 
be  allowed.  The  words  "all  such  cases"  are  not 
to-  be  limited  In  their  significance  to  those 
casee  in  which  protest  for  nonpayment  is  ac- 
tually necemary,  but  th^  are  to  be  taken  as 
enumerating  the  classes  of  commercial  papem 
upon  which  days  of  grace  are  allowed,  and  as 
well  npon  which  protest,  In  the  absence  of  a 
walYcr  thereof,  is  required.  Days  of  grace 
have  ceased  to  be  days  of  mere  favor.  They 
are  now,  by  express  legislation,  days  of  right; 
and  that  it  was  the  intent  of  the  Georgia  leg- 
islature to  extend  this  right  to  the  three 
classes  of  papers  above  enumerated  seems  to 
us  to  be  manifest  wl^en  we  read  section  8880 
of  the  CiTH  Code,  which  undertakes  to  desig- 
nate the  class  of  commercial  pi^per-  upon 
which  days  of  grace  are  not  alloWed.  The 
section  of  the  Oode  first  above  referred  to,  it 
win  be  seen,  designates  the  particular  classes 
of  paper  upon  which  days  ot  grace  are  al- 
lowed; and  the  section  last  above  referred  to 
designates  In  a  general  way  the  class  of  pa- 
per upon  which  days  of  grace  are  not  allowed, 
and  provides:  'The  three  days  generally 
known  as  ^days  of  grace,'  and  by  custom  al- 
lowed on  papers  payable  at  bf^nks  or  broker's 
offices,  shall  not  be  allowed  upon  any  biU  or 
draft  payable  at  sight"  Section  8680  rec- 
ognizes the  binding  force  of  the  custom  which 
theretofore  grew  up,  and  had  become  a  part 
of  the  law  merchant,  but  limited  its  applica- 
tion to  pi^>ers  other  than  those  drawn  at  sight. 
This  act  was  passed  in  I860.  Some  doubt 
having  arisen  as  to  the  class  of  papers  upon 
which  days  of  grace  were  allowable,  It  hav- 
ing been  ruled  by  this  court  that  days  of 
grace  were  not  allowable  upon  papers  pay- 
able at  places  other  than  chartered  banks  (see 
Dalton  City  Ck>.  v.  Haddock,  54  Ga.  684,  and 
Baiita  V.  Besser,  66  Ga.  201),  afterwards  (see 
Acts  1876,  p.  19)  the  legislature  passed  an  act, 
the  provisions  of  which  were  incorporated  In 
section  8688  of  the  Civil  Ck)de,  and  which  ex- 
pressly allowed,  in  favor  of  the  class  of  pa- 
pers therdn  enumerated,  three  days  of  grace. 
This  right,  as  we  have  said,  exists  by  statute. 
Independently  of  any  necessity  for  the  protest 
of  a  papee;  and  therefore  a  waiver  of  protest 


does  not  amount,  in  law,  to  a  waiver  of  the 
days  of  grace  allowed  by  statute.  While 
grace,  protest,  and  notice  of  nonpayment,  as 
was  remarked  by  Justice  Bleckley  in  the  caffe 
ihrst  above  dted,  "are  members  of  the  same 
commercial  family,"  they  are  not  so  intimate- 
ly connected  that  they  cannot  be  dissociated, 
and  a  person  may  well  waive  the  one  vdthout 
abandoning  at  the  same  time  his  right  to  the 
other. 

The  word  ''fixed,"  Introduced  into  a  com- 
mercial paper,  seems  to  have  a  w^-ascer- 
tained  legal  significance.  It  means  that  the 
paper  in  which  it  is  written  shall  be  payable 
upon  the  exact  date  named  for  its  maturity, 
and  its  insertion  by  the  maker  is  the  legal 
equivalent  of  a  waiver  of  his  days  of  grace. 
Aside  from  this,  however,  the  plea  alleged 
and  the  evidence  showed  the  significance  of 
this  term  according  to  its  general  acceptation 
among  persons  engaged  in  commercial  trans- 
actions. This  being  true,  the  insertion  of  the 
word  '*fixed"  In  the  note  by  the  holder,  after 
its  execution  by  the  maker,  had  the  ^ect  to 
change  the  nature  of  the  obligation  of  the  lat- 
ter, and  to  cause  his  paper  to  mature  three 
days  eerii^  than  it  would  otherwise  have 
done.  It  was  a  material  alteration  of  the 
contract  of  the  maker,  ingrafted  upon  it  a 
new  obligation,  and  therefore,  he  having 
pleaded  and  proved  the  alteration,  the  court 
erred  In  striking  his  plea  and  excluding  the 
evidence^    Judgment  reversed* 


aOO  Ga.  178) 
HARVBT  V.  ATiaNSON,  Governor. 

(Supreme  Ooort  of  Georgia.     Jan.  21,  18d7.) 

IirvANTs— Liability  ov  Nbxt  Fbibitd— Action  on 
Bond. 

1.  A  person  who,  as  tbe  next  friend  of  a  minor, 
has  recoveied  a  sum  of  money,  and  given  bona 
faithfully  to  account  of  and  concerning  sncfa 
fund,  may,  upon  the  majority  of  such  minor,  be 
sued  by  him  as  for  a  breach  of  such  bond  in  any 
court  having  jurisdiction  of  his  person  and  of  the 
subject-matter,  without  first  obtaining  an  order 
from  the  court  appointing  the  next  friend  and  re 
quiring  the  bond. 

2.  In  such  a  case,  where  the  principal  under 
takes,  by  the  terms  of  the  bond,  to  account  for  a 
sam  certain  named  therein,  and  fails  to  do  so 
when  called  upon  by  a  person  authorized  to  make 
the  demand,  an  action  may  be  maintained  against 
the  prindpai  and  his  sureties  in  the  first  instance, 
and  the  latter  are  not  entitled  to  have  the 
amount  of  the  principars  liability  fixed  by  judg- 
ment before  they  can  be  called  to  answer  for  his 
default 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid.  Judge. 

Action  by  W.  T.  Atkinson,  governor,  for  the 
use  of  Sidney  S.  Chapman,  against  M.  P.  Har- 
vey and  \V.  0.  Parker.  Judgment  for  plain- 
tlfl^,  and  defendant  Harvey  brings  error.  Af- 
firmed. 

Lougino  ft  GoUghtly  and  Ia  8.  Roan,  for 
plaintiff  in  error.  Thos.  W.  Tifltham,  for  de- 
fendant in  error. 
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ATKINSON,  J.  A.  B.  Ghapman,  as  the 
next  friend  of  Sidney  S.  Chapman,  a  minor, 
recovered  a  Judgment  In  his  favor  In  Camp- 
bell superior  court,  upon  which  he  realized  the 
sum  of  |2,000;  but  before  the  proceeds  of  the 
action  were  delivered  to  him  the  circuit  judge 
required  him  to  give  bond  in  accordance  with 
the  provisions  of  role  60  of  the  superior 
court  Accordingly,  A.  B.  Chapman  entered 
into  a  bond,  with  M.  P.  Harvey  and  W.  C 
Parlcer  as  securities.  In  the  sum  of  |4,000,  pay- 
able to  the  governor,  by  which  they  each  bound 
themselves  Jointly  and  severally.  The  condi- 
tion of  the  bond  was  that  the  said  principal 
should  well  and  truly  and  faithfully  account  of 
and  concerning  his  trust  as  procbeln  ami  of 
Sidney  S.  Chapman,  his  son,  and  a  minor,  for 
said  $2,000,  the  amount  recovered  by  said 
Chapman,  principal,  as  the  next  friend  of  Sid- 
ney S.  Chapman,  In  the  action  above  referred 
to.  Upon  that  bond  Sidney  S.  Chapman,  in 
his  own  name,  brought  an  action  agaUist  the 
principal  and  the  two  securities,  alleging  that 
he  had  attained  his  majority,  and  that  upon 
demand  the  principal  had  refused  to  account  to 
him  of  and  concerning  the  said  $2,000;  al- 
leging, further,  that  the  defendants  admitted 
the  recovery  of  the  sum  for  which 'the  bond 
was  given;  that  they  admitted  that  the  bond 
was  given,  and  the  liability  Incurred,  and  yet, 
on  demand,  refused  to  pay  him  the  sum  sued 
for.  One  of  the  sureties  upon  the  bond  filed 
a  demurrer  to  the  declaration  upon  several 
grounds.  The  first  was  that  an  order  of  Camp- 
bell superior  court  must  be  had  before  suit  can 
be  brought  on  the  bond,  and  none  such  is  al- 
leged; second,  that  the  dty  court  of  Atlanta 
has  no  Jurisdiction  of  the  subject-matter  or  the 
parties,  but  the  exclusive  Jurisdiction  Is  In 
CampbeU  superior  court;  third,  that  the  dec- 
laration does  not  show  that  the  principal  has 
not  accounted  to  the  regularly  authorized 
guardian  of  Sidney  Chapman  for  the  fund,  nor 
that  the  fund  has  not  been  properly  invested 
by  the  guardian  of  Sidney  Chapman  (a  prop- 
erty for  him,  by  order  of  the  proper  court  The 
demurrer  was  overruled,  and  the  defendant  ex- 
cepted. 

1.  No  order  of  Campbell  superior  oourt  was 
necessary  to  the  maintenance  of  this  action. 
The  person  for  whom  the  trust  represented  in 
the  bond  was  raised  was,  at  the  time  of  the  in- 
stitution of  the  suit  no  longer  an  infant  He 
had  reached  his  majority;  was  competent  to 
represent  himself;  and  could,  in  his  own  name, 
bring  an  action  upon  the  bond,  using  the  gov- 
ernor, the  official  obligee,  as  the  nominal  plahi- 
tiff  only.  Under  the  rule  of  court  which  re- 
quires the  execution  of  such  a  bond,  an  order 
of  the  court  authorizing  the  suit  was  only  re- 
quired when  It  became  necessary  to  bring  a 
suit  upon  the  bond  for  the  use  of  the  infant 
When  the  beneficiary  ceases  to  be  an  infant, 
that  requirement  of  the  rule  ceases  to  have  ap- 
plication. We  do  not  recognize  In  this  trustee 
—for  such  the  prochein  ami  became  when  he 
received  the  fruits  of  the  action  to  the  use  of 
the  mlnoi^Hiuch  an  officer  of  court  as  makes 


him  amenable  only  to  the  orders  €t  that  court 
As  long  as  he  was  prochein  ami,  and  represent- 
ing the  minor  In  pending  litigation  under  ap 
pointment  by  the  Judge  of  that  court,  or  hold- 
ing  the  fund  during  the  Infancy  of  the  bene- 
ficiary. It  is  quite  probable  that,  without  an  or- 
der from  the  court  appolnttaig  him  authorizing 
such  an  action,  he  was  not  liable  to  suit  in  an- 
other Jurisdiction  respecting  any  matter  grow- 
ing out  of  the  litigation  Instituted  by  him  as 
next  friend,  or  his  failure  to  account  for  said 
fund;  but,  after  he  had  received  the  fruits  of 
the  litigaitlon,  and  had  executed  a  bond  condi- 
tioned to  account  for  the  fond,  which,  being  a 
sum  certain,  had  been  intrusted  to  his  care,  he 
became  an  ordinary  trustee,  answerable  upon 
his  bond,  after  the  benefldary  attained  his  ma- 
jority. In  any  coiui;  which  might  have  Jurisdic- 
tion of  the  person  and  subject-matter. 

2.  It  was  argued  with  considerable  earnest- 
ness before  us  that  this  action  could  not  be 
maintained  against  the  sureties  on  the  bond  un- 
til after  judgment  fixing  the  liability  of  the 
principal.  With  respect  to  a  certain  class  of 
trustees,— that  is  to  say,  administrators,  execu- 
tors, and  the  like,— before  the  passage  of  the 
statute  providing  otherwise,  a  preliminary  ac- 
tion was  necessary  to  establish  the  devastavit 
of  the  principal  before  the  securitlee  oould  be 
held  answerable  for  his  default  Not  so,  how- 
ever, with  ordinary  trustees  who  are  under 
bond,  as  in  this  case,  to  account,  upon  the  hap- 
penliig  of  a  particular  event  for  a  sum  certain, 
which  is  expressed  in  the  bond.  This  court. 
In  the  case  of  Hall  v.  Woolley,  69  Ga.  755, 
held  expressly  that  the  rule  above  referred  to 
does  not'  now,  and  never  did,  apply  to  a  trus- 
tee's bond  similar  to  the  one  in  the  presoit 
case.  It  was  not  necessary  for  the  plaintiff  to 
negative  In  the  declaration  the  idea  that  the 
principal  had  accounted  to  the  regularly  au- 
thorized guardian  of  Sidney  S.  Chapman  for 
the  fimd,  nor  that  the  fund  had  been  properly 
invested  by  his  guardian  under  order  of  the 
proper  oourt  If  the  fond,  or  any  part  there- 
of, had  been  so  appropriated,  it  was  good  mat- 
ter of  defense  against  the  suit  on  the  bond,  and 
upon  proof  of  which  the  principal  and  his  sure- 
ties might  relieve  themselves  from  liability. 
We  conclude,  therefore,  that  the  court  com- 
mitted no  error  in  overruling  the  demurrer  to 
the  declaration.  Let  the  Judgment  of  the  court 
below  be  affirmed. 


(100  Qa.  123) 
BBATY  et  al.  v.  ATLANTA  &  W.  P.  B.  CO. 
(Supreme  Court  of  Georgia.    Jan.  21,  1897.) 

LlMITATIONB—RnNNIMO  OF  TBB   StATUTB— AOTIOK 

AT  Law. 
Where  an  action  was  instituted  by  a  nomi- 
nal plaintiff,  alleging  itself  to  be  a  corporation, 
when  in  fact  it  was  none,  the  action  was  not 
saved  from  the  operation  of  the  statute  of 
limitations  by  an  amendment  afterwards  made, 
introducing  a  natural  person  as  a  party  suing 
for  the  use  of  the  original  plaintiff,  and  the  de-' 
fendant  in  aid  of  the  plea  of  the  statute,  as 
against  the  new  plaintiff,  could  plead  and  prove 
that  the  original  plaintiff  was  not  a  corpora- 
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tlon;   the  statutory  bar  having  attached  while 
the  action  was  pending,  and  before  the  amend- 
ment was  made. 
(Syllabiis  bj  the  CSoort) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lunipkint  Judge. 

Action  by  the  Texas  Grate  Gompany  a^rainat 
the  Atlanta  &  West  Point  Railroad  Company. 
Hie  complaint  was  amended  by  making  H.  M. 
Beaty  ft  Co.  plaintiffs.  The  court  granted  a 
BMiauit,  and  plaintiffs  bring  error.    AfObrmed. 

Geo.  A  Howell,  for  plahitiffs  in  error. 
Dorsey,  Brewster  &  How^  for  defendant  In 
error. 

ATKINSON,  J.  The  Texas  Grate  Company, 
alleging  its^  to  be  a  corporation  existixig 
under  the  laws  of  the  state  of  Texas,  on  the 
9th  day  of  September,  1884,  brought  a  suit 
against  the  defendant,  the  Atlanta  ft  West 
Point  Railroad  Company,  for  damages  alleged 
to  have  resulted  to  it  in  consequence  of  a 
failure  upon  the  part  of  the  defendant  com- 
pany to  carry  and  safely  deliver,  within  a  rea- 
flonable  time,  certain  merchandise  from  the 
dty  of  Atlanta,  Ga^  to  Dallas,  Tex.,  there  to 
be  delivered  to  the  plaintiff,  or  to  H.  M.  Beaty 
ft  Co.  for  plaintiff.  No  written  plea  was  filed 
to  this  action  by  the  defendant,  but  it  appeaj> 
cd  by  counsel,  and  made  defense.  There  was 
m  trial  of  this  action,  resulting  in  a  verdict  in 
favor  of  the  plaintiff,  and  a  Judgment  refusing 
m,  new  trial  v^as  reversed  by  this  court  See 
81  Ga.  602,  9  S.  B.  600.  On  the  30th  of  De- 
cember, 1805,  the  plaintiff  amended  its  declsr 
ration  by  alleging  that  H.  M.  Beaty  ft  Co.  was 
a  partnership  composed  of  four  named  per- 
flons;^  and  that  the  merchandise  in  question 
was  consigned  to  them  for  delivery,  and  for 
the  use  and  benefit  of  the  Texas  Grate  Com- 
pany, and  said  H.  M.  Beaty  ft  Co.  now  sue  in 
this  case  for  the  use  of  said  Texas  Grate 
Company,  and,  by  amendment,  their  name 
was  inserted  as  plaintiffs  instead  of  that  of 
the  Texas  Grate  Company.  No  exception 
was  filed  to  the  allowance  of  this  amendment, 
but  the  case,  being  continued,  was  again  call- 
ed for  trial  on  the  14th  day  of  April,  1896,  at 
which  time  the  defendant  filed  an  amended 
I^ea,  denying  the  corporate  existence  of  the 
Texas  Grate  Company,  and  aUeging  that  the 
nonexistence  of  that  company  as  a  corpora- 
tion had  come  but  recently  to  its  knowledge; 
that  the  effect  of  the  amendment  therefore, 
allowed  was  to  substitute  H.  M.  Beaty  ft  Co. 
as  plaintiffs  in  the  cause,  and  that  as  to  them 
the  right  of  action  was  barred  by  the  statute 
of  limitations.  To  this  plea  the  plaintiffs  de- 
murred upon  the  grounds:  <1)  That  the  de- 
fendant, not  having  excepted  to  the  judg- 
ment allowing  the  amendment  to  the  dedar 
ration,  was  concluded  thereby,  and  H.  M. 
Beaty  ft  Co.,  and  not  the  Texas  Grate  Com- 
pany, were  the  real  i^aintiffs.  (2)  That  the 
amendment  was  l^^al  and  proper.  (IB)  That 
the  interest  of  the  usee  was  of  no  concern  to 
defendant  (4)  That  the  plea  oame  in  too 
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late  as  a  plea  of  nul  tiel  corporation.  It  was 
a  dilatory  plea,  which  should  have  been  filed 
at  the  first  term,  and,  as  an  amended  plea, 
there  was  nothing  to  amend  by,  and  the  ques- 
tion was  res  adjudicata.  (5)  That  the  de- 
fendant after  litigating  with  the  Texas  Grate 
ComiMUiy  for  over  10  years  without  question- 
ing its  corporate  existence,  could  not  now  be 
heard  to  deny  the  same.  (6)  That  the  amend- 
ment to  the  declaration  related  back  to  the 
commencement  of  the  suit  and  the  same  was 
not  affected  by  the  statute  of  limitations. 
This  demurrer  the  court  overruled,  and  refus- 
ed to  strike  the  plea.  Plaintiffs  introduced 
testimony  which  made  out  their  case  upon  its 
merits,  provided  it  was  not  barred  by  the 
statute  of  limitations.  On  cross-examination 
H.  M.  Beaty,  a  witness  for  the  plaintiff,  over 
objections  similar  to  those  contained  in  the 
demurrer  to  the  defendant's  amended  plea, 
was  pernzitted  to  testify  as  follows:  "We 
were  an  organized  company,  doing  business 
as  H.  M.  Beaty  ft  Co.  and  as  the  Texas  Grate 
Company.  H.  M.  Beaty,  W.  S.  Cummins,  W. 
F.  Mister,  and  J.  J.  Bawls  were  partners  com- 
posing the  firm  of  H.  M.  Beaty  ft  Co.,  and  did 
business  under  above  name.  We  were  H. 
M.  Beaty  ft  Co.  and  also  the  Texas  Grate 
Company,  one  and  the  same,  and  we  were 
selling  the  Bumbam  Patent  Grate.  We  nev- 
er applied  for  a  charter  from  the  state,  and 
the  Texas  Grate  Company  was  never  legally 
Incorporated.  We  elected  officers,  and  in- 
structed our  secretary  to  apply  for  a  chartei 
as  soon  as  we  could  get  fUrly  to  work  with 
the  sale  of  the  grates;  but  owing  to  the  de- 
lay in  the  delivery  of  the  grates  by  the  de- 
^fendant  we  failed  to  obtain  a  charter,  and 
our  business  went  to  pieces."  Brror  was  as- 
signed upon  the  refusal  of  the  court  to  ex- 
clude this  testimony,  and,  upon  the  conclusion 
of  the  case,  the  court  granted  a  nonsuit  and 
tiie  plaintiff  excepted. 

It  may  be  stated,  as  elementaiy  law,  that 
the  existence  of  a  party  plahitlff  is  indispens- 
able to  the  maintenance  of  an  action,  and  the 
nonexistence  of  a  plaintiff  who  professes  to 
sue  is  always  a  good  reply  to  the  progress  of 
the  action,  unless  the  defendant  has  hi  some 
manner  been  estopped  from  asserting  tiie  con- 
trary. The  probabilities  are,  in  the  present 
case,  that  had  the  Texas  Grate  Company,  as 
a  corporate  entity,  insisted^ in  its  own  name 
upon  the  prosecution  of  the  action  first  insti- 
tuted by  itself,  that  the  failure  of  the  defend- 
ant to  file  a  plea  of  nul  tiel  corporation,  in  the 
first  instance,  would  have  concluded  it  upon 
the  question  of  the  corporate  existence  of  the 
plaintiff.  But  It  so  happens  that  althougl? 
the  action  sought  to  be  instituted  by  the  Texas 
'Grate  Company  was  a  void  action,  for  the 
want  of  a  party  plaintiff,  the  defendant  not 
pleading  in  abatement  havhig  acquiesced  in 
the  action,  and  contested  plaintiff's  right  to  re- 
cover for  years,  without  a  suggestion  of  the 
nonexistence  of  the  plaintiff  as  a  corporate  en- 
tity, was  estopped,  after  pleadhig  to  the  merits, 
to  urge  the  invalidity  of  the  action,  because 
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of  tlie  nonexistence  of  a  plaintiff.  This  fail- 
are  to  timely  call  in  question  the  existence  of 
the  plaintiff  did  not  have  the  direct  effect  to 
render  that  valid  which  was  theretofore  void, 
but  practically  the  same  result  follows;  its  ef- 
fect being  to  cut  off  the  defendant  from  the 
right  to  urge  this  invalidity,  leaving  the  ac- 
tion, as  it  then  stood,  a  valid  action  in  the 
name  of  the  Texas  Grate  Ck)mpany  against  the 
defendant  It  wiU  be  seen,  however,  from  an 
hispection  of  the  record,  that  the  plaintiff 
sought  to  amend,  and  did  hi  fact  amend,  its 
declaration  by  inserting  the  name  of  another 
person,  in  whom  it  then  alleged  the  cause  of 
action  to  be,  a3  suing  for  its  use;  and,  al- 
though no  exception  to  the  allowance  of  this 
amendment  was  taken,  upon  the  ground  that 
its  effect  was  to  introduce  a  new  and  distinct 
party,  yet,  in  order  to  recover  in  the  name  of 
the  substituted  plahitiff,  it  was  necessary  to 
prove  the  cause  oi  action  as  laid  by  the  amend- 
ment Ordinarily,  the  statute  of  limitations  is 
suspended  during  the  pendency  of  an  action, 
and  in  the  present  case,  the  defendant  being 
estopped,  as  against  the  xexas  Qrate  Company, 
to  deny  that  it  was  competent  in  its  own 
name  to  prosecute  an  action,  even  though,  un- 
der ordinary  circumstances,  the  pending  suit 
would  have  been  treated  as  void,  its  pendency 
would,  in  consequence  of  the  estoppel  above 
Mferred  to  operating  in  favor  of  the  plaintiff, 
have  had  the  effect,  bb  to  that  company,  to 
suspend  the  running  of  the  statute  of  limita- 
tions so  long  83  it  was  behig  prosecuted  in  the 
name  of  this  plaintiff,  in  whose  favor  this  es- 
toppel operated.  Not  so,  however,  as  to  the 
substituted  plaintiff.  As  to  it,  there  was  no 
estoppel  upon  the  defendant,  save  only  upon 
the  question  as  to  the  propriety  of  the  allow- 
ance of  the  amendment  by  which  it  became  a 
party.  Nor  can  the  mere  introduction  of  the 
Texas  Orate  Company  as  the  usee  have  any 
bearing  upon  the  right  of  this  substituted 
plaintiff  to  prosecute  the  action.  If  the  Texas 
Grate  Company,  as  a  corporation,  were  a  myth, 
and  had  no  existence  at  all,  it  could  hold  nei- 
ther the  legal  title  to,  nor  the  equitable  interest 
in,  a  chose  In  action;  and,  consequently,  it 
could  neither  prosecute  an  action,  nor  take  the 
fruits  of  one.  See  TerreU  v.  Stevenson,  97  Ga. 
670-672,  25  S.  B.  S52.  It  was  competent  nei- 
ther to  demand  nor  to  receive  the  sum  sued  for, 
and,  therefore,  the  action  should  properly  be 
treated  as  proceeding  tn  the  name,  and  for  the 
use,  of  the  substituted  plaintiff.  But  for  the 
bar  of  the  statute,  which,  in  the  meantime, 
had  attached,  the  substituted  plaintiff  could 
prosecute  the  action  as  well  as  though  he  had 
originally  instituted  it;  for,  as  we  have  seen 
before,  no  exception  was  taken  to  the  judg- 
ment allowing  the  amendment  The  defend- 
ant is  concluded  by  that  judgment,  and  the 
substituted  plaintiff  is  the  proper  plaintiff  in 
the  prosecution  of  this  action.  But  to  say  that 
the  substituted  plaintiff  is  a  proper  plaintiff, 
and  that  the  action  may  proceed  in  its  name, 
is  one  thing,  and  to  say  that,  as  to  It,  the  stat- 
ute of  limitations  was  suspended  by  the  pend- 


ency of  the  action  which  had  previously  there- 
to been  prosecuted  in  the  name  of  the  Texas 
Grate  Company,  is  entbrely  a  different  thing. 
As  long  as  the  Texas  Grate  Company  was 
prosecuting  the  action  In  its  own  name,  the 
defendant  was  estopped  to  deny  its  corporate 
existence,  not  having  timely  pleaded  nul  tiel 
corporation;  but  when  the  amendment  was  al- 
lowed substituting  a  new  party  plahitiff,  there 
being  upon  the  defendant  as  to  that  plaintiff 
no  estoppel,  it  was  competent  for  It  to  show 
the  non^istence  of  the  Texas  Grate  Company, 
and  that,  as  a  consequence  of  its  nonexistence, 
no  suit  could  ever  have  been  filed  by  it  which 
would  have  suspended  the  progress  of  the  stat- 
ute of  limitations.  The  ineffectual  effort  upon 
the  part  of  the  Texas  Grate  Company,  in  its 
own  name,  to  institute  the  action,  was  bmtum 
f  ulmen.  It  was  no  suit  It  was  a  void  thing, 
and  no  rights  could  arise  in  favor  of  any  per- 
son, except  tn  its  own  name,  and  that,  not  by 
•virtue  of  any  inherent  power  or  right  within 
itself  to  prosecute  an  action,  but  only  because 
of  the  estoppel  which  arose  hi  its  favor  against 
the  defendant,  and  prevented  it,  as  against  the 
Texas  Grate  Company,  from  asserting  its  non- 
existence. The  artificial  barrier  arising  out 
of  the  doctrine  of  estoppel  was  personal,  and 
protected  the  original  plaintiff  only;  and  hence, 
when  it  abandoned  its  position,  the  substituted 
plaintiff,  declaring  upon  the  same  cause  of  ac- 
tion hi  which  the  former  plaintiff  had  no  in- 
terest, legal  or  equitable,  occupied  no  better 
position  with  respect  to  the  statute  of  limita- 
tions than  if  the  action  had  not  been  filed  un- 
til the  date  of  allowance  of  the  amendment. 
It  would  have  been  otherwise  if  the  original 
plaintiff  had  been  competent  to  hold  the  equi- 
table Interest,  so,  as  to  that  the  action  could 
have  proceeded  in  the  niune  of  the  substituted 
plaintiff  for  its  use;  but  <ui  we  have  seen, 
this  was  impossible,  because  it  was  neither  a 
natural  nor  artificial  person,  and  was  not  legal- 
ly competent  to  hold  the  legal  titie  to,  or  any 
equitable  hiterest  hi,  the  chose  in  action  which 
was  the  basis  of  this  suit  This  being  true, 
the  statute  of  limitations  was  not  suspended 
by  the  Ineffectual  effort  of  the  original  plain- 
tiff to  sue  in  its  own  name,  and,  as  it  will  be 
seen  from  the  record  that  the  statute  had  fully 
run,  and  barred  the  right  of  the  substituted 
plaintiff  to  recover  before  it  became  a  party 
plaintiff  to  the  action,  the  defendant  was  prop- 
erly permitted  to  plead  and  prove  the  Qonex- 
ifitence  of  the  Texas  Grate  Company  in  aid  of 
its  plea  of  the  bar  by  the  statute  of  limita- 
tions; and,  this  being  shown  by  the  testimony 
of  the  plaintiff,  the  court  did  not  err  in  direct- 
ing a  nonsuit    Judgment  affirmed. 

(99  Qa.  624) 
PIRKLB  V.  BQUITABLB  MORTG.  GO. 
(Supreme  Court  of  Georgia.    May  11,  18964 

DBKD  with  DBFBASANGB— EVFSOt— Txtlb 

AcqutRBD. 
1.  An  iDBtrument  purporting  on  Its  face  to 
lecare  a  described  debt  though  in  the  form  of 
a  dc^ed  to  land,  and  itself  declaring  that  it  was 
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**gjtwen  linder  and  by  Tlrtoe  fd  tection  1968 
of  the  Code  of  (Georgia/'  does  not  fall  within 
llie  proTlsiona  of  that  lection  anlesi  there  waa 
a  bond  to  reconrey  the  land  upon  payment  of 
the  debt 

2.  Where  rach  an  instnunent  contains  noth« 
lug  to  indicate  that  there  was  no  bond  for  a  re- 
conveyance, it  will  be  presumed  that  such  a 
bond  was  giren.  If,  however,  the  instrument 
recites  tha^  upon  payment  of  the  debt  there- 
by secured,  '*tius  deed  shall  be  canceled  and 
surrendered  in  accordance  with  the  act  of  the 
general  assembly  of  Georgia  approved  Novem- 
ber 12,  188d"  (Acts  1880,  p.  118).  the  presump- 
tion would  be  that  there  was  no  bond;  but  this 
presumption  could  be  rebutted  by  proving  that, 
in  point  of  fact,  a  oond  was  given. 

8.  It  not  afDrmatively  appearing  in  the  pres- 
ent case  that  there  was  a  bond  to  reconve^Tt 
and  the  presumntion  because  of  a  recital  in 
the  alleged  deed  in  the  words  above  quoted 
being  to  the  contrail,  and  the  condition  ex- 
pressed in  the  recital  above  indicated,  to  the 
effect  that  the  instrument  shall  be  void  on 
payment  of  the  debt,  being  equivalent  to  the 
defeasance  dause  usually  inserted  in  mort- 
gages, the  court  erred  in  treating  the  instru- 
ment in  question  as  a  conveyance  passing  title, 
and  not  as  a  mere  mortgage,  and  consequently 
erred  further  in  dismissing  the  plaintlfrs  peti- 
tion. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Porsyth  connty; 
George  F.  Gober,  Judge. 

Action  by  Sarah  J.  Pirkle  against  the  Equity 
able  Mortgage  Company.  From  a  Judgment 
dismissing  her  petition,  plaintiff  brings  error. 
Reversed. 

H.  P.  Bell,  for  plaintiff  in  error.  James  St 
BeU  and  Payiie  &  Tye,  for  defendant  In  error. 

ATKINSON,  J.  William  J.  Pirkle  ezecnt- 
ed.  In  favor  of  the  Equitable  Mortgage  Com- 
pany, a  conveyance  to  the  premises  in  dia- 
pate^  which,  after  the  habendum  t^lause,  con- 
tained the  following  redtal:  "Thia  deed  la 
^ven  imder  and  l^  vlrtne  of  section  1969  of 
the  Code  of  Georgia,  to  secure  the  payment 
by  the  said  first  party  to  the  said  second 
party  of  the  earn  of  five  hundred  and  ninety* 
one  >Vioo  dollars  on  the  first  day  of  May, 
A.  D.  1896,  with  interest  on  the  same  from 
this  date  until  paid,  at  the  rate  of  six  per 
cent,  per  annum,  payable  annually  on  the 
first  day  of  Ma7  in  each  year,  according  to 
the  tenor  and  effect  of  the  one  bond  or  promis- 
sory note  and  Interest  coupons  executed  and 
delivered  1}y  said  party  of  the  first  part,  and 
tw»flr*wg  even  date  herewith,  payable  at  the 
ofllce  of  the  Equitable  Mortgage  Company  In 
New  York  Oity;  and  If  said  bond  or  promis- 
sory note  and  the  interest  thereon  shall  be 
paid  according  to  the  tenor  and  effect  thereof 
when  the  same  shall  become  due  and  payable, 
and  If  said  first  party  shall  well  and  truly 
keep  and  perform  all  and  singular  the  cove^ 
nants,  conditions,  stipulations,  and  agreonents 
herein  contained  for  said  first  party  to  keep 
and  perfonn,  then  this  deed  shall  be  can- 
celed and  surrendered  In  accordance  with  the 
act  of  the  general  assembly  of  Georgia  ap- 
prored  November  12,  1889."  In  addition  to 
this,  the  instrument  thus  executed  contained 
a  power  of  sale»  which  authorized  the  grantee» 


the  Bgultable  Mortgiage  Company,  la  case  of 
default,  to  proceed  without  foreclosure  to 
sell  the  premises  described*  and  oonTey  the 
same  to  the  purchaser.  It  does  not  appear 
from  the  record  in  this  case  that  any  bond  to 
reconvey  was  executed  in  accordance  with  the 
provisions  of  section  1909  et  seq.  of  the  Code. 
ATter  the  execution  of  this  instrument,  the 
grantor,  William  J.  Pirkle,  died,  and  his 
widow  caused  the  premises  in  dispute  to  be 
set  apart  and  assigned  to  her  as  dower.  The 
mortgage  company  was  proceeding  to  sell 
the  property  set  apart  to  her  as  dower  under 
and  by  virtue  of  the  power  of  sale.  She  filed 
a  petition,  alleging  that  her  right  to  the 
premises  assigned  to  her  by  virtue  of  her  right 
of  dower  was  superior  to  that  of  the  mortgage 
company,  and  praying  an  injunction  against 
the  sale  of  the  property  under  the  power;  and 
upon  the  trial  of  the  issue  thus  made,  both 
the  record  of  the  assignment  of  dower  and 
the  instrument  above  referred  to  being  In- 
troduced in  evidence,  the  court  dismissed  the 
plaintiff's  petition,  refusing  the  Injunction 
prayed  for.  So  that  the  question  is  present- 
ed whether  the  dower  right  of  the  widow  was 
superior  to  that  of  the  Equitable  Mortgage 
Company,  acquired  under  and  by  virtue  of 
the  instrument  executed  in  Its  favor  by  her 
husband. 

1-3.  The  dower  right  of  the  wife,  under  the 
provisions  of  our  hiw,  attaches  to  all  of  the 
property  of  which  the  husband  died  seised 
and  possessed;  and  if,  in  his  lifetime,  he  i>art- 
ed  with  his  title,  the  right  of  dower  would  not 
exist  in  favor  of  the  wi^e  in  the  property 
thus  conveyed  by  him,  for  in  such  a  case  he 
would  not  have  died  seised  and  possessed  of 
the  property  in  questiouL  The  question,  then. 
Is,  did  the  Instrument  executed  by  him 
amount.  In  hiw,  to  an  alienation  of  the  prop- 
erty to  which  it  relates?  The  test  as  to 
whether  the  instrument  amounts  to  a  conveyf^ 
ance  or  not  depends  upon  whether  upon  its 
face  it  purports  to  convey  to  the  purchaser 
an  indefeasible  title.  The  mere  fact  that  title 
is  conveyed  as  a  security  for  the  payment  of 
a  debt  does  not  of  itself  operate  to  defeat  its 
effect  as  a  conveyance  of  title.  If  It  be  abso- 
lute upon  Its  face,  and  does  not  purport  to  se- 
cure a  debt,  though  in  fact  made  for  this  pur- 
pose only,  and  though  there  be  independently 
of  it  a  bond  to  reconvey  upon  the  payment  of 
the  debt,  it  passes  the  title.  It  Is  perfectly 
competent  for  one  to  pledge  the  title  to  the 
payment  of  a  debt,  and  it  does  not  affect  its 
efficacy  as  a  conveyance  that  there  is  along 
with  it  an  Instrument  by  which  the  vendee 
undertakes  to  reconvey  upon  the  payment  of 
the  debt  It  was  given  to  secure.  This  propo- 
sition has  been  well  settled  by  repeated  ad- 
judication of  this  court.  See  Lackey  v.  Bost- 
wick,  54  Ga.  46;  Biggers  v.  Bird,  65  Ga.  650: 
Broach  v.  Barfleld,  67  Ga,  601;  West  v.  Ben- 
nett, 59  Ga.  607;  Gibson  v.  Hough,  60  Ga 
688;  Thaxton  v.  Roberts,  66  Ga.  704;  Wof 
ford  V.  Wyly,  72  Ga.  863.  And  to  tbe  point 
that  even  though  an  agreement  to  rtconvey 
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be  written  on  tiie  deed,  the  deed  itself  not 
purporting  to  be  giTen  as  secority  for  the  pay- 
ment of  the  debt,  it  did  not  prevent  title  from 
passing,  see  Jay  y.  Whelchel,  78  Ga.  786,  8 
S.  S.  906.  So,  likewise,  it  has  been  held  that 
an  instrument,  though  on  its  face  purporting 
to  secure  a  debt,  if  absolute,  and  with  no 
clause  of  defeasance  or  stipulation  therein  to 
reconvey,  passes  title.  Carter  ▼.  Gunn,  64 
6a.  651.  In  that  case  the  majority  of  the 
court  held  that  the  Instrument  passed  title 
under  section  1969  of  the  Code;  but,  as  that 
section  was  not  mentioned  In  the  conveyance 
under  consideration,  Jackson,  J.,  while  not 
agreeing  to  the  soundness  of  the  conclusion 
reached  by  the  majority,  properly  held  the  in- 
stnmient  to  be  a  good  conveyance,  outside 
and  independent  of  the  provisions  of  section 
1969  of  the  Code.  It  was  likewise  held  that  a 
deed  on  its  face  purporting  to  secure  a  debt, 
though  it  contained  a  homestead  waiver  and 
jjwwer  of  sale,  nevertheless  passed  title,  if  it 
contained  no  clause  of  defeasance.  Brice  v. 
Lane,  90  Ga.  294, 15  S.  D.  823.  A  conveyance 
made  under  section  1909  of  the  Code,  which 
purports  upon  its  face  to  secure  a  debt,  passes 
title,  not  because  of  the  force  and  effect  of 
the  form  of  the  conveyance,  but  because  the 
statute  expressly  provides  that  it  shall  have 
that  effect;  but,  in  order  to  bring  a  deed  pur- 
porting to  be  executed  under  that  section  of 
the  Code  within  its  provisions,  it  is  indis- 
pensable that  a  bond  for  title  should  be  exe- 
cuted tn  accordance  with  its  terms.  Griggs 
V.  StrippUng,  59  Ga.  500;  Henry  v.  McAllister, 
93  Ga.  667-672,  20  S.  B.  66.  See,  also,  Mitch- 
eU  T.  Fullington,  83  Ga.  302,  9  &  E.  1083. 
An  instrument  which  on  its  faoe  purports  to 
secure  a  debt,  though  purp(»ting  to  vest  title,  if 
it  does  not  fall  within  the  provisions  of  secticm 
1969  of  the  Code,  but  contains  a  defeasance 
dause  or  its  equivalent,  is  a  mortgage,  and 
does  not  pass  the  title.  Frost  v.  Allen,  57 
Ga.  326;  Holliday  v.  Banking  Co.,  92  Ga.  675, 
19  S.  B.  28.  In  the  case  of  Cameron  v.  Phil- 
lips, 60  Ga.  484,  this  court  held  that,  though 
there  was  a  defeasance  clause  in  the  convey- 
ance, the  absolute  title  did  not  pass,  but  only 
the  right  to  recover  possession.  See,  also,  as 
to  the  legal  effect  of  this  conveyance,  in  the 
opinion  of  Lrumpkin,  J.,  in  the  case  of  Holli- 
day V.  Banking  Co.,  92  Ga.  681,  19  S.  B.  28. 
From  these  rulings  of  the  court  we  conclude 
that,  unless  an  instrument  be  expressly  exe- 
cuted in  accordance  with  the  terms  of  sec- 
tion 1969  of  the  Code,  its  character,  whether 
it  be  a  deed  or  a  mortgage,  depends  upon 
whether  or  not,  upon  its  face,  it  contains  a 
clause  of  defeasance.  If  indefeasible  accord- 
ing to  its  terms,  the  title  passes,  and  the  title 
of  the  grantor  can  be  only  revested  by  pay- 
ment of  the  debt  it  was  given  to  secure;  but, 
if  it  contain  a  clause  of  defeasance,  it  becomes 
a  mortgage,  and,  being  a  mortgage,  does  not 
pass  the  title  of  the  grantor  to  the  grantee. 
Where  the  conveyance  expressly  recites  that 
it  was  executed  in  accordance  with  section 
1969  of  the  Code,  it  Will  be  presumed  that  a 


bond  for  title  was  given.  Henry  t.  McAllis- 
ter, 93  Ga.  671,  20  S.  B.  66.  But,  If  the  deed 
Itself  negatives  the  idea  that  there  was  a 
bond,  the  presumption  above  referred  to 
stands  rebutted.  In  the  case  of  Roland  v. 
Coleman,  76  Ga.  652,  the  deed  then  under  re- 
view recited  that  it  was  the  purpose  of  the 
parties  that  It  should  operate  in  accordance 
with  the  terms  of  section  1969  of  the  Code, 
and,  it  not  appearing  that  a  bond  was  not  in 
fact  given,  the  presumption  was  that  the  bond 
was  given;  and  hence  the  instrument,  noth- 
ing fiu*ther  appearing,  was  held  to  pass  the 
titie,  in  accordance  with  that  section  of  the 
Code. 

It  will  be  seen  by  an  examination  of  the 
record  in  the  present  case  that,  while  the  in- 
strument now  under  consideration  purports  to 
have  been  executed  in  accordance  with  the  pro- 
visions of  section  1969  of  the  Code,  there  is  no 
recital  contained  in  it  to  the  effect  that  a  bond 
for  titie  was  in  fact  given,  but,  on  the  con- 
trary, it  contains  an  express  clause  of  defeas- 
ance not  provided  for  by  that  section  of  the 
Code;  and  this  clause  of  defeasance,  written 
in  the  face  of  the  instrument,  negatives  the 
Idea  that  the  bond  to  reconvey  was  executed, 
because,  if  a  bond  to  reconvey  was  in  fact 
executed,  then  the  clause  of  defeasance  was 
altogether  unnecessary..  The  instrument  now 
under  review  contains  the  provision  that  "this 
deed  shall  be  canceled  and  surrendered  in  ac- 
cordance with  the  act  of  the  general  assem- 
bly approved  November  12th,  1889."  That  act 
provides  ''that,  in  all  cases  where  property 
may  have  been  or  may  hereafter  be  conveyed 
to  secure  a  debt,  the  surroider  and  cancella- 
tion of  such  deed,  in  the  same  manner  that 
mortgages  are  now  canceled,  on  payment  of 
such  debt  to  any  person  legally  authorized  to 
receive  the  same,  shall  operate  to  reconvey 
the  titie  to  said  property  to  the  grantor,  his 
heirs,  executors,  administrators  or  assigns," 
etc.  Acts  1889,  p.  118.  In  the  absence,  then, 
of  any  evidence  to  the  effect  that  a  bond  for 
titie  was  in  fact  given,  the  insertion  of  this 
provision  of  defeasance  negatives  primarily 
the  idea  that  a  bond  for  titie  was  in  fact 
given.  The  provision  last  referred  to  is  not 
a  substitute  for  the  bond  for  titie  provided 
for  in  section  1969  et  seq.  of  the  Code.  As 
we  have  seen,  an  instrument  executed  under 
that  section  becomes  a  titie  only  by  force  of 
statute,  and  it  Is  only  where  the  bond  has 
been  s^ven  that  the  statute  declares  such  a 
conveyance  to  be  an  absolute  conveyance, 
and  to  pass  the  titie.  Judged  by  its  face,  the 
instrument  now  under  consideration  was  a 
mortgage.  It  appeared  upon  its  face  to  have 
been  given  as  seciulty  for  a  debt  The  titie 
conveyed  was  defeasible.  It  expressed  with- 
in itself  a  condition  upon  which  it  should  be> 
come  void  as  titie,  and  while,  if  it  had  been 
executed  In  all  respects  in  accordance  with  sec- 
tion 1969  of  the  Code,  a  clause  of  defeasance 
expressed  in  the  face  of  this  instrument 
might  not  have  had  the  effect  to  defeat  its 
efficacy  as  a  conveyance,  yet,  in  the  abeenot 
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of  any  evidence  to  tbe  contrary.  It  most  be 
presumed  that  the  clause  of  defeasance  was 
Intended  to  be  given  effect,  and  that  the  par- 
ties, in  making  this  contract,  dispensed  with 
the  bond.  If  the  bond  were  dispensed  with, 
then  the  conveyance  amounted  to  nothing 
more  than  a  mortgage,  and  did  not  have  the 
effect  to  pass  the  title.  Whether  or  not  a 
bond  was  in  fact  given  may  hereafter  be  es- 
tablished, but  we  are  fully  persuaded  that.  In 
the  absence  of  any  evidence  that  such  an  in- 
strument had  In  fact  been  executed,  the  court 
erred  in  deciding,  in  favor  of  the  Equitable 
Mortgage  Company,  that  the  instrument  exe- 
cuted by  Pirkle  passed  to  it  the  legal  title  to 
the  premises.  This  being  tnie,  it  follows 
that  tbe  dower  right  of  the  wife  was  superior 
to  its  right  to  exercise  the  power  of  sale,  and 
consequently  the  court  erred  in  dismissing 
her  petition.    Judgment  reversed. 


aOO  Ga,  171) 

ASHVILLD  CIGAR  CO.  et  al.  v.  BROWN 

et  al. 

(Supreme  Court  of  Georgia.    Jan.  21»  1897.) 
Contict8—Lba8bs— Vacation— PowBRS  of 

OOYBRNOR. 

1.  Whether  or  not  the  governor  of  this  state 
has  power,  because  of  maltreatment  of  convicts 
who  may  be  committed  to  their  care,  to  impose 
fines  upon  the  penitentiary  companies,  who, 
under  tne  lease  act,  have  control  of  convicts, 
he  has  fnll  power  for  such  cause  to  vacate  the 
leases  under  which  such  convicts  may  be 
held;  and  therefore,  where  the  property  of  one 
of  soch  penitentiary  companies,  of  which  the 
convicts  held  by  them  constituted  a  valuable 
asset,  was  placed  (whether  rightfully  or  not) 
in  the  hands  of  a  receiver,  and,  while  It  was 
thus  held,  the  governor,  upon  evidence  satis- 
factory to  him  of  maltreatment  of  convicts, 
made  an  order  directing  that  the  lessee  pay  to 
the  state,  by  way  of  damages  for  its  wrongful 
act,  a  sum  certain,  reserving  the  alternative 
to  take  such  further  action  as  he  might  there- 
after deem  proper,  looking  towards  vacating 
the  lease  under  which  such  convicts  were  held 
in  the  event  of  the  nonpayment  of  the  sum  so 
assessed,  the  court,  upon  application  of  the  re- 
ceiver for  direction  m  the  premises,  neither 
abused,  its  discretion,  nor  committed  any  error 
of  which  creditors  interested  could  complain, 
in  directing  the  receiver  to  pay  such  sum,  in 
order  to  retain  the  convicts,  and  thus  maintain 
tbe  value  of  the  other  assets  which  were  in 
its  custody. 

2.  Whether  the  assets  in  the  hands  of  the 
court  were  legally  liable  for  the  payment  of 
the  sum  assessed  or  not,  yet,  inasmuch  as  the 
property  in  question  was,*  according  to  the  rec- 
ord, of  far  greater  value  than  the  sum  assessed 
against  it,  and  its  retention  by  the  court  was 
made  dependent  under  this  executive  order  up- 
on the  payment  of  the  sum  assessed,  the  direc- 
tion of  the  chancellor  was  not  improperly  exer- 
cised in  directing  its  payment. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Ltnnpkin,  Judge. 

Application  by  Julius  L.  Brown,  receiver, 
against  the  AshvlUe  Cigar  Company  and  oth- 
ers. A  decree  was  rendered,  from  which  said 
company  and  others  bring  error.    Affirmed. 


C.  B.  Reynolds  and  Culberson  ft  Blalock, 
for  plaintiffs  in  error.  J.  L.  Hopkins  &  Sons, 
W.  B.  Willingham,  Ellis  &  Gray,  and  N.  J. 
&  T.  A.  Hammond,  for  defendants  in  error. 

ATKINSON,  J.  Under  the  facts  stated  in 
the  record,  the  circuit  Judge  committed  no  er- 
ror in  giving  to  the  receiver  the  direction  there- 
in indicated.  The  Dade  Coal  Company  was 
a  corporation,  and  leased  from  the  state  of 
Georgia  300  convicts.  By  executive  order,  it 
was  made  Penitentiary  Company  No.  1,  and 
it  afterwards  became  the  owner  of  portions 
of  the  stock  of  Penitentiary  Companies  Nos. 
2  and  3.  On  May  5,  1889,  it  leased  to  the 
Georgia  Manufacturing  &  Investment  Com- 
pany all  of  Its  property,  of  every  character, 
except  its  right  to  control  the  convicts  leased 
to  it  by  the  state.  In  speaking  of  the  two 
corporations,  we  will,  for  convenience,  here- 
after designate  them  as  the  "Coal  Company" 
and  the  "Mining  Company,"  respectively.  The 
Mining  Company  agreed  to  furnish  to  the 
Coal  Company,  from  time  to  time,  all  the  mon- 
eys it  might  need  in  order  to  woris  its  convicts. 
The  convicts  were  to  be  employed  in  work- 
ing the  properties  of  the  Coal  Company,  which 
had  been  leased,  as  above  stated,  and  upon 
such  other  property  as  the  Coal  Company 
might  direct  them  to  be  worked,  in  accord- 
ance with  the  laws  of  the  state.  It  undertook 
to  furnish  to  the  Coal  Company  all  moneys 
needed  to  pay  the  rental  to  the  state,  the  sal- 
aries of  guards,  bosses,  and  superintendents, 
and  all  moneys  necessary  to  feed  and  clothe 
the  convicts,  and  in  all  respects  to  enable  the 
Coal  Company  to  comply  with  its  contract 
with  the  state,  and  as  well  to  pay  all  penal- 
ties for  escapes  and  all  damages  which  might 
be  incurred  by  the  Coal  Company  in  any  way 
by  the  use  of  the  convicts.  The  capital  stock 
of  the  Mining  Company  was  made  up  of  the 
stocks  and  bonds  of  the  Coal  Company  and 
certain. other  incorporated  companies. 

It  will  be  seen  that,  except  nominally,  there 
was  a  complete  amalgamation  of  the  two  com- 
panies. The  Mining  Company  absorbed  the 
Coal  Company,  except  in  so  far  as  the  sep- 
arate entities  were  maintained,  in  order  to  en- 
able the  Coal  Company  to  retain  its  posses- 
sion and  control  of  the  convicts.  Under  the 
contract  between  the  two  corporations,  the 
earnings  of  the  convicts  belonged  to  the  Mh>- 
ing  Company.  That  company  undertook  to 
provide  the  means  for  the  support  and  main- 
tenance of  the  convicts,  and  to  enable  the 
Coal  Company  to  discharge  its  obligations  to 
the  state,  resulting  from  Its  lease  of  these  con- 
victs. Nominally  the  right  to  the  labor  of  the 
convicts  was  in  the  Coal  Company;  practical- 
ly the  beneficial  interest  was  in  the  Mining 
Company.  Nominally  the  convicts  were  un- 
der the  control  of  the  Coal  Company;  but, 
the  Mining  Company  being  the  owner  of  all 
of  the  capital  stock  of  the  Coal  Company,  the 
control  of  the  convicts  was  practically  under 
and  subject  to  its  direction.  Therefore  the 
provision  in  the  lease  to  the  effect  that  the 
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conrlctB  shotdd  be  employed  upon  the  prop- 
erty leased  by  the  Goal  Oompany  to  the  Min- 
ing Company,  and  npon  snch  other  property  aa 
the  Goal  Gompany  might  direct,  gave  to  the 
Mining  Gompany  the  power,  in  the  name  of 
the  Goal  Gompany,  to  direct  that  the  con* 
victs  be  employed  at  such  place  and  under 
sach  circamstances  as  it  might  choose  to  di- 
rect; and  this  Is  true  notwithstanding  the 
statement  in  the  agreement  between  the  par- 
ties to  the  effect  that  no  control  of  the  con- 
victs was  leased  or  parted  with  by  the  Goal 
Gompany,  but  that  the  same  was  held  and 
reserved  to  it  in  accordance  with  its  contract 
of  lease  with  the  state  of  Georgia,  and  imder 
the  laws  of  the  state  of  Georgia.  The  Goal 
Gompaziy  would  not  have  had  the  power  to  sub- 
lease the  convicts,  so  as  to  permit  them  to  pass 
from  under  its  control,  but  practically  that  re- 
sult was  accomplished  when  the  Mining  Gom- 
pany became  the  owner  of  the  capital  stock 
of  the  Goal  Gompany.  In  other  words,  the 
Mining  Gompany,  being  the  owner  of  the  cap- 
ital stock  of  the  Goal  Gompany,  the  will  of  its 
board  of  directors  became  the  will  of  the  board 
of  directors  of  the  Goal  Company.  Thus,  the 
property  of  the  Goal  Company  became,  by 
virtue  of  the  lease  above  referred  to,  the  as- 
sets of  the  Mining  Gompany,  with  the  excep- 
tion only  that  the  Coal  Gompany  retained  the 
nominal  control  of  the  convicts;  but,  under 
the  contract  entered  into  between  the  parties, 
the  earnings  of  the  convicts  employed  by  the 
Goal  Gompany,  under  the  direction  of  the 
Mining  Gompany,  belonged  to  the  latter  com- 
pany, so  that  when  the  court  seized  the  as- 
sets of  the  latter  company,  while  the  nominal 
control  of  the  convicts  remained  with  the  Coal 
Company,  there  was  such  an  intimate  asso- 
ciation between  the  assets  which  passed  under 
the  control  of  the  receiver  and  those  of  the 
Coal  Gompany,  over  which  it  yet  retained  con- 
trol, as  that  it  was  still  necessary  for  the  re- 
ceiver to  maintain  the  same  relations  with  the 
Coal  Company  as  had  existed  between  the 
Coal  Company  and  the  Mlnhig  Company.  The 
Mining  Gompany  took  the  assets  of  the  Coal 
Company  as  a  whole.  It  would  not  have  been 
at  liberty  to  refuse  to  discharge  the  obligation 
imposed  upon  it  with  reference  to  the  main- 
tenance and  support  of  the  convicts,  and  at 
the  same  time  retain  the  assets  otherwise  re- 
ceived from  the  Coal  Company.  The  receiv- 
er occupied  no  better  position  as  to  the  exist- 
ing contractual  relations.  The  same  duties 
rested  upon  him  as  would  have  rested  upon 
the  Mining  Gompany.  The  right  to  the  labor 
of  the  convicts  upon  the  terms  stated  was  as 
much  the  assets  of  the  Mining  Gompany  as 
any  part  of  its  property;  and  whether  the  gov- 
ernor of  the  state  had  authority  or  not  to  im- 
pose, in  the  particular  instance,  the  penalty 
assessed  upon  the  Coal  Gompany,  the  Mining 
Company  was  und^r  obligation,  by  express 
contract,  to  pay  all  damages  which  might  be 
incurred  by  the  Goal  Company  in  any  way  In 
the  use  of  the  convicts.  The  governor  had 
ample  authority,  under  the  lease  act,  to  vacate 


th«  lease  under  whidi  the  convtcts  were  heUi, 
If  he  aitw  proper  to  do  so;  and  that  he  saw 
proper  to  apply  less  drastic  measures  is  cer- 
tainly no  cause  of  complaint  upon  the  part 
of  the  Penitentiary  Gompany.  At  all  events, 
the  court,  under  the  contract  in  question,  wis 
entitled,  through  Its  receiver,  to  the  labor  of 
the  convicts.  It  could  compcd  the  Coal  Oom- 
pany, as  the  custodian  of  these  convicts,  to 
comply  with  Its  contract  toe  working  them;  so 
that,  treating  the  two  corporations  as  entirely 
separate  and  distinct  entities,  the  Interest  of 
the  Mining  Gompany  In  the  labor  of  the  con- 
victs, under  its  contract  with  the  Goal  Oom- 
pany, constituted  a  valuable  asset  in  the  hands 
of  the  court,  to  be  administered  for  the  benefit 
of  all  concerned.  When,  therefore,  the  coort 
had  the  election  either  to  direct  the  receiver 
to  discharge  the  sums  assessed  against  the 
Goal  Company  by  way  of  damages,  or  to  refuse 
to  pay  this,  and  incur  the  risk  of  having  the 
lease  vacated,  and  thus  lose  its  interest  In 
the  labor  of  the  convicts,  it  exercised  a  wise 
discretion  in  choosing  the  former  rather  than 
the  latter  alternative.   Judgment  affirmed. 

LITTLQ,  J^  not  sitting,  being  disqualified. 


aOO  Qa.  264) 
HABRISON  V.   STATBL 
(Supreme  Court  of  Georgia.    Feb.  23,  18^.)^ 

IHDICTMBNT— SCFVlCIBNOT—POUJire  JUBT— 
MiSTBIAI* 

1.  Where  an  act  established  In  a  city  a  po- 
lice court,  and  provided  that  the  mayor  should 
be  its  presiding  officer,  without  specifically  des- 
ignating the  name  by  which  such  court  should 
be  known,  an  indictment  charging  the  accused 
with  carrying  a  pistol  to  the  ^'mayor's  court" 
of  such  city  sufficiently  identified  and  described 
tbe  court  created  by  the  act  in  question. 

2.  Though  a  judge  permitted  a  jury  who  had 
tried  a  criminal  case  to  be  polled,  and  though 
one  of  them  answered  he  had  not  agreed  to 
the  verdict,  this  court  will  not  reverse  a  Judg- 
ment refusing,  on  that  account,  to  declare  a 
mistrial,  when  it  clearly  appears  that  the  per- 
mission to  poll  ought  to  have  been  refused  al- 
together, for  the  reason  that  the  time  within 
which  the  jury  could  properly  have  been  polled 
had  already  expired  before  the  permission  to 
poll  was  asked. 

(Syllabus  by  the  (Dourt) 

Brror  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Judge. 

Heni7  Harrison  was  convicted  of  a  misde- 
meanor, and  brings  error.    Affirmed. 

Roberts  &  Pottle,  for  plaintiff  in  error.  EL 
G.  Lewis,  Sol.  Gen.,  J.  H.  Martin,  and  J.  M. 
Terrell,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  act  of  Febmary  13, 
1854,  to  amend  the  charter  of  the  city  of  MO- 
ledgeville  (Acts  1853-^,  p.  261),  among  other 
things  provided  "that  from  and  after  the  pas- 
sage of  this  act,  a  police  court  shall  be  estab- 
lished and  held  in  the  city  of  MilledgeviUe, 
for  the  trial  and  punishment  of  all  violations  of 
the  laws  and  ordinances  of  said  ci^.  The 
mayor  of  said  city  shall  be  the  presiding  of« 
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fleer  of  0ald  court"  Harrison  waa  Indieted 
In  tbe  saperior  court  fbr  a  misdemeanor,  fbe 
^barge  being  tbat  lie  "did  carry  about  his  per* 
son  a  pistol  to  and  at  a  court  of  justice,  to 
wit,  tbe  mayor's  court  of  the  city  of  Milledge- 
idlle."  The  case  was  transfened  to,  and  tried 
before  a  jury  in,  the  county  coort  of  Baldwin 
county.  The  accused  demurred  to  the  indict^ 
ment,  alleging:  "There  is  no  such  court  as 
the  mayor's  court,  said  court  being  the  police 
court  of  the  city  of  Milledgeyille."  The  de- 
murrer was  overruled^  and  the  accused  found 
guilty.  It  appears  that  the  Jury  retired  to  their 
room  for  consultation  about  the  time  for  the 
court  to  take  its  noon  recess,  and  counsel  for 
both  sides  consented  that,  if  the  Juiy  should 
agree  upon  a  verdict  before  the  court  convened 
after  dinner,  the  foreman  might  seal  the  same^ 
keep  it  until  the  afternoon  session,  and  then 
publish  it  in  the  usual  manner.  When  the 
eourt  met  again,  it  was  ascertained  that  a  ver- 
dict had  been  agreed  upon,  and  that  the  jurors 
were  all  present  The  call  of  the  jury  was 
waived,  and  the  solicitor  received  from  the 
foreman  a  sealed  package,  broke  the  same,  and 
read  the  verdict  The  jurom  retahied  their 
seats  hi  the  jury  box,  and  no  one  of  them,  up- 
on the  reading  of  the  verdict  indicated  that  it 
was  not  his  finding.  The  judge  then  hiquked 
of  the  accused  if  he  had  any  reason  to  allege 
why  sentence  should  not  be  pronounced.  The 
accused  thereupon  stated  he  knew  of  no  rea- 
son, except  that  he  was  not  guilty  and  had 
been  wrongfuBy  convicted,  "making  a  little 
talk  of  some  few  minutes."  His  counsel  then 
made  an  appeal  in  liis  behalf,  and  thereupon 
the  judge  announced  what  the  sentence  was, 
and  handed  the  same  to  the  clerk  with  direc- 
tion to  enter  it  upon  the  minutes.  This  being 
the  last  case  upon  the  docket  the  court  after 
thanking  the  jury  for  their  promptness,  etc., 
discharged  them  for  the  balance  of  the  term. 
They  then  dispersed  from  their  seats,  and 
gathered  around  the  clerk's  desk  for  the  pur- 
pose of  receiving  the  certificates  entitling  them 
to  draw  thehr  pay  as  jurors.  -While  these  cer- 
tificates were  being  distributed,  one  of  the 
counsel  for  the  accused  stated  to  the  court  that 
he  had  just  been  informed  that  the  verdict 
which  had  been  published  was  not  that  of  an  of 
the  jurors,  and  asked  that  they  be  polled.  The 
court  expressed  the  opinion  that  the  request 
for  the  polling  of  the  jury  had  come  too  late, 
but  nevertheless  allowed  the  polling  to  pro- 
ceed. Ope  of  the  jury  then  announced  that  he 
had  not  agreed  to  the  verdict  as  published.  A 
motion  for  a  mistrial  was  thereupon  made  and 
overruled,  the  judge  being  of  the  opinion  that 
he  had  erred  in  allowing  the  jury  to  be  polled 
at  alL  It  further  appears  that  the  time  which 
elapsed  between  the  publication  of  the  verdict 
and  the  request  for  polling  the  jury  was  "at 
least  ten  or  fifteen  minutes."  The  case  was 
carried  to  the  superior  court  by  certiorari,  and 
the  certiorari  was  overruled.  The  questions 
presented  for  consideration  are  indicated  In 
the  headnotes. 
1.  It  wiU  be  observed  that  the  act  of  1854 


did  not  undertake  to  provide  that  the  court 
thereby  established  in  the  dty  of  Milledgevllle 
should  be  known  and  designated  as  "the  police 
court"  In  other  words,  it  did  not  attempt  to 
give  this  court  a  specific  name.  It  it  had  done 
so,  it  ought  in  strictness,  to  have  been  referred 
to  in  the  indictment  by  that  name.  As  we 
understand  it  the  words  "police  court"  were 
merely  used  In  a  descriptive  sense,  to  indicate 
the  general  character  and  jurisdiction  of  this 
particular  tribunal  Its  presiding  officer  was 
to  be  the  mayor,  and  it  is  therefore  quite  nat- 
ural that  it  should  colloquially  be  termed  '^e 
mayor's  court"  and,  for  all  ordinary  purposes, 
this  designation  was  about  as  accurate  and  as 
wdl  capable  of  being  understood  as  if  it  iiad 
been  called  "the  police  court"  It  can  haitlly 
be  doubted  that  any  person  ^thin  its  jurisdic- 
tion would  very  well  understand  what  court 
was  meant  by  the  expression,  'ihe  mayor's 
court  of  the  city  of  BiilledgevUle.'*  In  this 
connection,  see  HHI  v.  State,  58  Ga.  472,  the 
principle  of  which,  as  to  the  point  in  question, 
is  applicable  here. 

%  The  county  judge  erred  hi  allowing  the 
jury  to  be  polled  at  all,  under  the  circum- 
stances above  recited.  The  request  to  poll 
was  certainly  made  too  late.  We  do  not  care 
to  discuss  the  matter  at  loigth.  It  is  obvious 
that  there  had  been  too  much  thne  and  op- 
portunity for  afterthought  or  for  suggestions 
from  an  outside  source  to  be  made  to  the 
jurors,  which  might  induce  them  to  withdraw 
their  assent  to  the  verdict  It  may  be  that 
the  sentence  imposed  by  the  presiding  judge 
had  a  tendency  towards  producing  such  a  re- 
sult He  properly  corrected  his  initial  error 
by  Ignoring  the  response  of  one  of  the  jurors 
that  he  had  not  agreed  to  the  verdict  and  al- 
lowing the  conviction  to  stand.  Judgment  af- 
flrmedL 

(IflO  Oa.  2S4) 
THOMPSON  et  al.  v.  FBNN  et  al. 
(Supreme  Oourt  of  Georgia.    Feb.  22,  1897.) 
Plsadino  and  Proof— VABiANOB--Mi8APPRorBiA- 

TION  BT  HbIR— RlOBTS  09  Ck>-BBIR. 

1.  Where  the  plaintifPs  right  of  action  de- 

S ended  upon  the  truth  of  an  allegation  in  the 
edaration,  to  the  effect  that  a  certain  parol 
contract  therein  set  forth  had  been  made  and 
agreed  to  by  all  the  heirs  of  a  named  intestate, 
and  the  evidence  showed  that  the  alleged  con- 
tract had  been  made  and  agreed  to  by  a  por- 
tion only  of  such  heirs,  there  was  a  fatal  va- 
riance between  the  allegata  and  the  probata. 

2.  An  heir  at  law  of  an  estate  cannot,  pend- 
ing administration  thereon,  maintain  an  action 
against  another  heir  for  tne  conversion  to  his 
own  use  of  personalty  belonging  to  the  estate, 
but  may  hold  the  administrator  liable  for  know- 
ingly permitting  such  a  misappropriation. 

(Syllabns  by  the  Court) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Nancy  Thompson  and  others 
against  Laura  F.  Fenn  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.    Affirmed. 
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R.  O.  Loyett  and  J.  T.  Pendleton,  for  plain- 
tiffs In  error.  Culberson  &  Blaloek,  Wm.  Phil- 
lips, and  0.  B.  Reynolds,  for  defendants  In 
error. 

COBB,  J.  Nancy  Thompson  and  others, 
describing  themselves  as  heirs  at  law  of  Can- 
dace  Land,  brought  suit  against  Laura  F. 
Fenn  and  others,  also  described  as  heirs 
at  law  of  Candace  Land.  The  petition 
alleged  that  she  died  Intestate,  and  her  estate 
at  the  time  of  her  death  consisted  of  a  city 
lot  in  Atlanta,  Oa.,  and  certain  personalty. 
It  also  alleged  that  Laura  F.  Fenn,  who  was 
a  daughter  of  the  intestate,  made  a  parol 
agreement  with  plaintiffs  and  all  of  the  other 
heirs,  in  which  It  was  stipulated  that  the 
administrator  should  expose  said  city  lot  for 
sale  according  to  law;  that  said  Laura  F. 
Fenn  should  become  the  purchaser,  and  there- 
after sell  the  same,  and  divide  the  proceeds 
equally  between  all  of  the  heirs  of  said  intes- 
tate. It  was  further  alleged  that,  in  pursu- 
ance of  this  agreement,  said  Laura  F.  Fenn 
bought  said  lot  at  administrator's  sale  at  a 
sum  much  less  that  its  value,  the  other  heirs 
refraining  from  bidding.  In  compliance  with 
the  terms  of  the  agreement;  and  that,  having 
thereby  obtained  an  administrator's  deed  to 
said  lot,  she  has  entered  into  possession,  and 
refuses  to  sell  the  same,  and  divide  the  pro- 
ceeds, as  she  agreed  to  do.  It  was  further 
alleged  that  Laura  F.  Fenn  had  taken  pos- 
session of  the  personalty,  and  converted  it 
to  her  own  use.  Oh  the  trial  the  evldeuce  for 
the  plaintiff  disclosed  that  a  portion  only  of 
the  heirs  had  entered  into  the  alleged  agree- 
ment It  was  clearly  shown  that  at  least 
two  of  the  heh*s  of  the  estate  were  not  parties 
thereto,  and  the  evidence  tending  to  show  that 
the  others  were  parties  was  by  no  means 
strong.  It  was  also  shown  that  Laura  F. 
Fenn  had  converted  the  personalty  to  her 
own  use.    The  court  granted  a  nonsuit 

1.  All  material  averments  must  be  prov^i 
substantially  as  alleged.  As  the  peuiion  sets 
forth  a  contract  made  and  entered  into 
among  all  of  the  hehrs  at  law  of  the  intestate, 
and  as  the  evidence  shows  a  contract  among 
a  portion  only  of  them,  the  allegation  differs 
substantially  from  the  proof,  and  the  variance 
is  fatal.  An  allegation  of  an  agreement 
among  seven  persons  as  to  a  certain  subject 
is  not  proven  at  all  by  evidence  showing  an 
agreement  among  five  of  them  only,  although 
the  subject  of  the  agreement  be  the  same. 

2.  As  the  evidence  disclosed  that  there  was 
an  administrator  appointed  upon  the  estate 
of  Candace  Land,  and  as  it  did  not  appear 
that  such  administrator  had  been  discharged, 
there  was  no  error  in  granting  the  nonsuit 
as  to  the  cause  of  action  set  forth  in  reference 
to  the  conversion  by  Laura  F.  Fenn  to  her 
own  use  of  certain  personalty  of  the  estate  of 
Candace  Land,  as  the  right  to  recover  for  this 
wrongful  act  is  in  the  administrator,  and  the 
heirs  at  law  cannot  maintain  a  suit  thereon 
in  their  own  name,  unless  they  allege  and 


prove  that  the  administrator  had  declined  to 
place  the  daim  in  suit,  and  had  assigned  the 
same  to  them  to  prosecute  for  the  benefit  of 
the  estate.  OIt.  Code,  H  3368,  3427.  If  the 
claim  is  lost  to  the  estate  by  the  conduct  of 
the  administrator  in  knowingly  permitting  the 
misappropriation,  he  wlU  be  responsible  there- 
for.   Ohr.  Code,  <  3426.    Judgment  affirmed. 

(100  Qa.  264) 

AHBRIQAN  CAR  CO.  T.  ATLANTA  CITY 
8T.  BY.  CO.  «C  aL 

(Supreme  Court  of  Qeorgla.    Feb.  22,  1887.) 

BAItB— AOTION  FOR   PbICB— COMSIDBRATION— 

Waivbb  of  DBFBcra. 

1.  Where  a  promifisory  note,  payable  at  a 
future  day,  signed  by  the  purchaser  of  person- 
al property  as  principal  and  by  other  persona 
as  sureties,  was  given  for  a  balance  due  upon 
the  contract  of  purchase,  and  at  or  about  the 
time  Of  the  maturity  of  such  note  the  principal, 
with  the  same  sureties  and  one  other,  renewed 
the  original  note,  the  principal  then  having 
full  ana  complete  knowledge  of  certain  defects 
in  the  property,  which  knowledge  had  been  ac- 
quired titter  ample  opportunity  for  observing 
and  ascertaining  the  character  and  condition 
of  the  property,  neither  such  principal  nor  the 
sureties  upon  the  second  note  could  defeat  a 
recovery  in  an  action  thereon  by  setting  up  the 
defense  of  ''failure  of  consideration,"  based  up- 
on the  existence  of  such  defects.  Especially 
is  this  so  when  such  principal,  after  the  giving 
of  the  second  note,  repeatedly,  in  writing,  ac- 
knowledged liability  thereon,  and  promised  to 
pay  the  same. 

2.  The  question  whether  in  such  case  any  of 
the  sureties  who  signed  the  first  note,  if  they 
did  so  in  ignorance  of  the  defects  In  such  prop- 
erty at  the  time  of  signing  the  second  note, 
could  for  that  reason  avail  themselves  of  any 
other  defense,  is  not  now  for  decision. 

3.  In  view  of  the  undisputed  facts  of  this 
case,  the  principal  defendant's  knowledge  at 
and  before  the  time  when  the  note  sued  on 
was  executed  of  the  defects  in  the  property  was 
fully  established,  and  it  was  therefore  error  to 
submit  to  the  jury  for  their  determination 
the  question  whether  or  not  such  knowledge  ex- 
isted; and,  under  the  evidence  as  a  whole,  the 
verdict  was  wrong. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  American  Car  Company 
against  the  Atlanta  City  Street-Railway  Com- 
pany and  others.  Judgment  for  plaintiff  for 
a  portion  of  its  demand,  and  it  brings  error. 
Reversed. 

Fulton  Colville,  for  plaintiff  in  error.  And- 
erson, Felder  &  Davis  and  Daley  &  Hall,  for 
defendants  in  error. 

COBB,  J.  The  American  Car  Company 
brought  suit  against  the  Atlanta  Street-Rail- 
way  Company  as  principal,  and  Aaron  Hass 
and  others  as  sureties,  on  a  promissory 
note  dated  August  7,  1898,  for  $2,026,  be- 
sides interest.  The  defendants  pleaded. 
"That  the  consideration  of  the  note  sued  on 
was  six  car  bodies  purchased  by  the  Atlanta 
City  Street-Rallway  Company  from  the  said 

American  Car  Company  for  the  sum  of  $ . 

All  of  the  said  amount  was  paid  except  the 
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of  12,025,  which  waa  represented  by  the 
note  sued  on.  *  *  *  That  the  consldera- 
tXaa  of  the  note  sued  on  has  partially  fail- 
ed,—that  Is,  to  the  extent  of  $2,025,— for  the 
reason  that  said  car  bodies  were  not  mer^ 
chantable  and  reasonably  suited  to  the  uses 
intended,  in  that  they  were  not  properly  con- 
structed; the  roofs  of  the  cars  being  leaky, 
and  the  joints  very  defective."  The  evidence 
left  no  reason  for  doubt  aB  to  the  following 
particulars,  vis.:  That  the  cars  went  into 
servloe  about  tha  first  week  hi  June,  1803; 
that  the  Atlanta  City  Street-Railway  Ck>m- 
pany  had  abundant  opportunity  to  discover 
the  defects  in  the  cars  which  were  complained 
of  on  the  trial;  and  that  such  defects  were 
known  before  the  note  sued  on  was  given. 
It  also  appeared  that  the  note  sued  on,  dated 
Aagiist  7,  1888,  was  in  renewal  of  another 
note  for  the  same  consideration,  dated  April 
11,  1883,  and  that  the  president  of  the  com- 
pany knew  an  about  the  defects  complained 
of  at  the  time  this  last  note  was  signed.  The 
jury  found  for  the  irtalntiff  $50,  and  the  court 
refused  to  grant  a  new  trial  at  its  instance. 

1.  As  the  principal  and  sureties  all  united 
in  the  common  defense  of  partial  failure  of 
OMUBlderation,  and  the  sureties  entered  no  plea 
peculiar  to  their  contract  of  suretyship,  they 
most  stand  or  &1I  by  the  fate  of  thehr  principal 
under  the  pleadings  and  the  evidence.  At 
the  time  the  note  sued  on  was  given,  the 
Atlanta  City  Street-Railway  Company  had 
full  knowledge  of  the  defects  In  the  property, 
and,  notwithstanding  such  knowledge,  ezecutr 
ed  and  delivered  to  the  plaintiff  its  promissory 
note.  It  thereby  waived  Its  right  to  take 
advantage  of  the  defects  which  were  then 
known,  and  will  not  be  allowed  to  set  up 
the  same  in  defense  to  an  action  on  the  note. 
E^Mdally  Is  this  true  when  it  appeared  that, 
in  addition  to  the  giving  of  a  new  note,  it, 
through  its  president,  had  repeatedliy,  before 
3iid  after  the  date  of  the  note,  admitted  in 
wTiuBg  the  liability  of  the  company  thereon^ 
and  promised  to  pay  the  same.  Electric  Co. 
V.  Blount,  96  Ga.  272,  28  S.  B.  806;  Harder 
V.  Carter,  97  Qa.  278»  28  8.  B.  82. 

2l  As  already  indicated,  the  sureties  who 
signed  the  notes,  not  havhig  pleaded  any  facts 
wblGh  woold  discharge  them  from  liability  on 
the  contract  of  suretyship,  really  presented  no 
defense  to  the  acti<Hi  other  than  that  relied 
on  by  thehr  principal;  and,  it  having  been 
shown  that  this  defense  was  not  sustainable^ 
there  was  no  reason  for  not  holding  them 
lialile.  Whether  these  sureties  would  be 
twond  Iry  the  waiver  of  their  principal  if  the 
facts  were  unknown  to  them  at  the  time  they 
signed  the  last  note,  or  whether  for  that 
reason  thQr  could  avail  themselves  of  any 
other  defense,  Is  not  now  for  decision.  If 
they  reslly  had  a  complete  defense  to  the  first 
note,  and  the  holder  knew  it,  and  if,  in  Igno- 
rance of  the  facts  upon  which  that  defense 
could  have  been  predicated,  they  signed  the 
second  note  and  renewed  their  contract  of 
•suretyship,  they  might,  by  proper  pleadings 


and  proof,  have  presented  the  Question  whether 
or  not,  under  such  circumstances,  they  would 
be  discharged  from  liability  thereon;  but  th^ 
did  not  pursue  this  course,  and  therefore  no 
such  question  is  made  by  the  present  record. 
8.  Under  the  evidence  there  can  be  no 
doubt  about  the  principal  defendant's  knowl- 
edge of  the  defects  hi  the  property  at  the 
thne  the  second  note  was  given.  This  being 
true,  it  was  erroneous  for  the  judge  to  charge 
the  Jury  In  such  a  way  as  to  submit  to  them 
the  issue  as  to  whether  such  fact  had  or  had 
not  been  proved.  The  fact  was  clearly  es- 
tablished, and,  the  charge  of  the  court  being 
such  as  to  convey  to  the  Jury  the  impression 
that  there  could  be  a  finding  to  the  contrary, 
it  was  calculated  to  mislead  them.  T&king 
into  c<»isideration  the  whole  evidence,  the  ver- 
dict was  wrong,  and  should  have  been  set 
aside  by  the  court    Judgment  reversed. 


(100  Ga.  160) 
STAMPS  V.  HARDIQRBB. 
(Supreme  Court  of  Gteorgik.     Jan.  21,  1897.) 

Wnm  OF  BRROR—GSBTiriOATION— JURISDIOnOR— 

Waivbb. 

1.  Under  the  act  of  the  general  assembly  ap- 
proved December  24,  1896,  a  writ  of  error,  if 
duly  tendered  to  the  trial  Judge,  will  not  be 
dismissed  because  of  a  failure  upon  his  part  to 
certify  the  same  within  the  time  prescribed  by 
law. 

2.  Where  the  subJect-matter  of  a  controver- 

S  involved  hi  a  claim  case  is  withhi  the  Jnrls- 
ction  of  the  court  to  which  it  is  returned,  if 
the  claimant  appears  and  Joins  issue  thereon 
without  pleading  to  the  Jurisdiction  in  so  far 
as  it  affects  her  person,  and  without  exception 
to  the  levy,  such  conduct  amounts  In  law  to  a 
waiver  of  any  question  upon  the  Jurisdiction 
of  the  court  as  to  the  person  of  the  claimant, 
and  a  Judgment  subjecting  the  property  con- 
cludes her  not  only  as  to  the  questions  actually 
tried,  but  also  such  as  might  have  been  made 
upon  the  trial. 
(Syllabus  by  the  Court) 

Brror  from  dty  court  of  Atlanta;  J.  D.  Ber- 
ry, Judge. 

Action  by  Lizzie  Hardlgr^  against  O.  Jj, 
Stamps.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.     Reversed. 

Jas.  L.  Key,  for  plaintiff  in  error.  S.  D. 
Johnson  and  Albert  &  Hughes,  for  defendant 
in  error. 


ATKINSON,  J.  1.  To  substantiate  the  prop- 
osition announced  hi  the  first  headnote,  it  is 
only  necessary  to  examine  the  act  to  which 
reference  is  made. 

2.  Jurisdiction  of  the  person  and  subject- 
matter  is  essential  to  the  validity  of  a  Judg- 
ment As  to  the  former,  it  may  be  waived; 
as  to  the  latter,  it  may  not.  So  far  as  ap- 
pears from  the  record,  the  subject-matter  of 
the  litigation  hivolved  in  the  claim  case  was 
within  the  Jurisdiction  of  the  Justice's  court 
to  which  it  was  returned.  In  the  regular 
course  of  proceedings  it  would  probably  have 
been  correct  to  have  returned  the  execution 
and  claim  to  the  court  whence  the  execution 
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issued,  tn  order  that  tbe  tane  iipon  tJw  cbOm 
might  be  there  tried»  but  It  was  entirely  com- 
I^eteot  for  the  parties  to  waive  this  proceeding. 
Ooncedlng,  even,  that  the  execation  was  retam- 
t  ed  to  the  wrong  lustice's  court  In  the  present 
case,  yet  It  appears  from  the  record  that  the 
claimant  appeared,  and  Joined  Issue  with  the 
plaintiff  in  execution,  tried  the  question  of 
title,  and  acquiesced  In  the  judgment  subject- 
ing the  property.  When  she  afterwards 
brought  an  action  of  trover  to  recover  the 
property  levied  on  from  the  person  to  whom  it 
was  sold  at  judicial  sale,  after  Its  condemna- 
tion In  the  daim  case,  the  judgment  rendered 
in  that  case  was  as  conclusive  against  her  as 
to  all  matters  which  were  hivolved  therein  as 
the  judgment  in  the  present  case  would  be  in 
the  event  the  defendant  shall  flnaU'y  prevail. 
In  the  case  of  Almand  v.  Scott,  88  Ga.  408,  11 
S.  B.  863,  it  was  decided  that,  If  a  cUim  be  In- 
terposed, and  be  returned  to  the  district  in 
which  the  defendant  resides,  and  the  claimant 
go  to  trial  there  without  objection  to  the  juris- 
diciion,  he  waives  that  objection.  That  the 
distress  warrant  Is  returnable  to  another  dis- 
trict does  not  entitle  him  to  have  the  levy  dis- 
missed. So  we  think  that,  in  as  much  as  the 
plaintiff  in  the  present  case  was  a  party  to  the 
claim  case,  submitted  herself  to  the  jurisdic- 
tion of  the  court  to  which  it  was  returned,  and 
acquiesced  in  the  judgment,  that  judgment 
settles  the  title  to  the  property,  so  far  as  she 
is  concerned;  and,  whether  or  not  it  be  so  in 
fact,  it  is  in  law,  by  force  of  the  judgment, 
the  property  of  the  defendant  in  execution,  and 
the  purchaser  thereof  at  judicial  sale  under  the 
same  execution  takes  the  title  free  from  any 
supposed  right  of  the  claimant  We  conclude, 
therefore,  that  the  court  erred  in  not  holding 
the  plaintiff  estopped  by  the  judgment  in  the 
claim  case,  and  in  excluding  from  the  jury  the, 
evidence  offered  by  the  defendant  in  support 
of  his  title.    Judgment  reversed* 


aoo  Ga.  ffi4) 

GRBBN  T.  WILIilNGHAM  et  aL 

(Supreme  Court  of  Georgia.     Feb.  22,  1897.) 

IN8TBUGTI0N8~PaRTNBB8BI^EvIDKN0B. 

1.  Hie  action  being  against  an  alleged  part- 
nership, which  the  declaration  averred  was 
composed  of  two  named  persons,  and  there  be- 
ing a  sworn  plea  of  no  partnership,  an  instruc- 
tion to  the  jury  based  upon  the  hypothesis  that 
such  a  partnership  existed  was.  in  the  absence 
of  any  evidence  to  establish  tnis  fact,  and  in 
the  face  of  positive  and  undisputed  evidence  to 
the  contrary,  unwarranted,  and  therefore  erro- 
neous. 

2.  It  was  also  erroneous  to  charge  upon  the 
hypothesis  that  one  of  these  persons  had  held 
the  other  out  to  the  world  as  his  partner,  when 
there  was  no  evidence  that  this  had  ever  been 
done. 

8.  The  action  and  the  evidence  being  as  stat- 
ed, it  was  error  to  pass  an  order  reciting  that  a 
third  person  had  been  a  member  of  the  partner- 
ship sued,  that  this  person  had  died,  and  di- 
recting that  the  action  proceed  against  the  two 
persons  originally  sued,  as  surviving  partners. 

(Syllabus  by  the  Court) 


BiTor  from  efty  court  of  Atlanta;  J.  D.  Berry, 
Judge. 

Action  by  A.  P.  Stewart,  as  receiver  of  Wll- 
llngham  &  Co.,  against  Bnrch  &  Green.  Judg- 
ment for  plalntlfr.  Defendant  Green  brings 
enor.    Reversed. 

Simmons  &  Oorrlgan,  fbr  plaintiff  In  error. 
C.  Z.  Blalock  and  Goodwin  &  Westmoreland, 
for  defendant  in  error. 

COBB,  J.  A«  P.  Stewart,  as  receiver  of 
WUlingham  &  Co.,  brought  suit  against  "Burch 
&  Green,  a  Arm  in  the  building  business,  com- 
posed of  W.  R.  Burch  and  A.  F.  Green,"  up- 
on an  account  for  lumber  and  materiaL  Pend- 
ing the  suit,  an  order  was  taken  striking  the 
name  of  Stewart  as  receiver,  and  the  case  pro- 
ceeded in  the  name  of  WUlingham  &  Co.  aa 
plahitiffs.  The  defaidant  A.  F.  Green  ploided 
that  there  was  no  such  partnership  as  Burch  & 
Green,  composed  of  W.  R.  Burch  and  A.  F. 
Green,  but  that  there  was  a  partnership  known 
as  Burch  &  Green,  composed  of  Mrs.  Jennie  O. 
Burch,  the  wife  of  W.  R.  Burch,  and  A*  F. 
Green.  The  evidence  failed  to  establish  any 
partnership  between  W.  R.  Burch  and  A.  F. 
Green,  but  there  was  evidence  that  the  wife 
of  W.  R.  Burch  and  A.  F.  Green  were  partners. 
During  the  progress  of  the  case  It  appeared 
that  Mrs.  Burch  was  dead;  and  upon  motion 
of  plaintiff,  over  objection  of  defendant,  A.  F. 
Green,  the  following  order  was  passed:  '*It 
appearing  to  the  court  on  the  trial  of  this  case 
that  Mrs.  Jennie  O.  Burch  was  a  member  of 
the  firm  of  Burch  &  Green,  and  that  she  has 
departed  this  life.  It  Is,  on  motion  of  plahitUf' s 
counsel,  ordered  that  said  case  proceed  against 
W.  R.  Borch  and  A.  F.  Green,  as  surviving 
partners  of  the  firm  of  Burch  &  Green."  The 
phUntiff  obtahied  a  verdict  against  W.  R. 
Burch  and  A.  F.  Green,  as  sorvivlng  partners 
of  the  Arm  of  Burch  &  Green.  The  suit  was 
brought  against  one  partnership;  the  verdict 
was  rendered  against  the  surviving  partners  of 
another  partnership;  while  the  only  evidence 
in  the  case  related  to  a  third  partnership.  It 
Is  true  that  A.  F.  Green,  the  defendant,  ap- 
pears to  be  a  member  of  all  three  of  the  *^art- 
nershlps";  that  is,  the  alleged  partnevshlp  in 
the  original  declaration,  the  alleged  partnership 
in  the  order  above  recited,  and  the  partner- 
ship created  by  the  contracts  which  was  Intro- 
duced in  evidence.  "Though  a  Ann  or  part- 
nership is  not  a  person,  it  is  a  legal  entity, 
and  for  some  purposes  Is  recognized  as  a  quasi 
person,  having  powers  and  functions  ezerdsa- 
Ue  by  one  of  the  partners  severally  or  all  of 
them  jointly."  Drucker  v.  Wellhouse,  82  Qtu 
129,  8  S.  B.  40.  The  partnership  lefened  to 
In  the  order  above  recited  was  therefore  such 
a  different  person  in  law  from  the  person  re- 
ferred to  in  the  petition  that  the  order.  In  ef- 
fect, added  a  new  and  distinct  party  to  th« 
case,  which  was  unauthorized  by  law.  <Xt. 
Code,  i  6099. 

As  the  evidence  entirely  failed  to  establiab  a 
partoend^p  between  W.  EL  Burch  and  A.  F. 
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Gzeen,  ia  bvtmctlon  to  the  Jury  tmaed  on  tbe 
lijpoUieelB  that  socb  a  partnership  existed,  aa 
was  alleged  In  the  petiti(m«  was  erroneona.  Aa 
the  relation  of  W.  R.  Batch  to  the  firm  com- 
poeed  of  Mrs.  Bnrch  and  A.  F.  Oreen  waa  dla- 
tinctly  fixed  and  established  by  the  partner- 
ahip  contract,  and  as  there  waa  no  erldenoe 
that  W.  B.  Burch,  with  the  knowledge  of  ▲. 
F.  Green,  exercised  any  autlK>rity,  except  as 
agent  for  his  wife,  which  waa  consistent  with 
the  contract  of  partnership,  it  was  ernmeona 
to  charge  the  jury  upon  the  hypothesis  that 
Oreen  had  held  out  W.  B.  Bnrch  as  his  part- 
ner. While  the  charge  complained  of  may 
have  been  sound  aa  an  abstract  proposition  of 
Uw,  it  was  inapplicable  to  the  case  as  made 
by  the  evidence.  There  bdng  no  evidenoe 
whatever  In  the  record  to  show  that  any  such 
partnership  as  that  against  which  the  verdict 
A  rendered  ever  existed,  the  court  erred  in  not 
setting  it  aside,  and  in  refusing  to  grant  a 
new  trial    Judgment  reversed. 

(100  Ga.  227) 

TODD  et  al.  v.  LEACH. 
(Supreme  Court  of  Georgia.     Feb.  22,  1807.) 

GOSTTRACTS— BLBOTION  TO  KSSCI^TD— PBRTOBMAHCB 

^Statutb  or  Frauds. 

1.  Where  one  built  a  dwelling  house  upon 
the  land  of  another,  in  consideration  of  an 
agreement  by  the  latter  that  the  former  should 
occupy  the  premises,  free  of  rent,  for  and  dur- 
ing the  term  of  his  natural  life,  and  there- 
after the  tenant,  upon  being  evicted  by  the 
owner  from  tbe  premises,  brought  an  action 
against  him  for  money  expended  and  labtfr 
done  in  erecting  the  house,  this  was  an  election 
by  the  plaintiff  to  treat  the  contract  as  rescind- 
ed, and  the  defendant  was  therefore  entitled  to 
set  off  against  the  plaintifiTs  claim  the  value 
of  the  premises  fbr  rent  while  he  was  in  pos- 
session. 

2.  Though  the  original  contract  may  have 
been  In  parol,  such  performance  by  the  plain- 
tiff as  that  above  recited  would  take  the  case 
out  of  the  statute  of  frauds. 

(Syllabus  by  the  Ck>nrt) 

Brror  from  dty  court  of  Atlanta;  3.  D.  Ber- 
ry, Judge. 

Action  by  J.  L.  Leach  against  Abnun  and 
Jane  Todd.  Judgment  for  plaintiff.  Defend- 
ants taring  error.    Beversed. 

Hillyer,  Alexander  &  Lambdin,  for  plain- 
tiffs in  error.  Smith  &  Boberts,  for  defend- 
ant In  error. 

LUMPKIN,  P.  J.  An  action  was  brought  by 
Leach  against  Abram  and  Jane  Todd.  The 
declaration  made,  in  substance,  the  following 
case:  Under  a  contract  with  the  defendants, 
the  plaintiff,  at  an  expense  of  $2(X),  built  a 
hoose  upon  a  lot  which  they  owned  in  the 
elty  of  Atlanta,  the  consideration  of  his  so 
doing  being  that  he  was  to  have  the  use 
and  occupation  of  the  same  for  the  balance 
of  hto  life,  free  of  rent  He  went  into  posses- 
sion. Afterwards,  hi  violation  of  their  con- 
tract, the  defendanta  wrongfully  evicted  him 
from  the  premises.  The  prayer  of  the  petl- 
tlcm  waa  for  the  recovery  of  the  money  he  had 


expended,  and  the  value  of  the  labor  he  had 
performed,  in  the  erection  of  the  house;  the 
same  amonnting  altogether,  as  alleged,  to  $200. 
The  action  waa  in  no  sense  one  to  reooyer  the 
value  of  the  life  term  of  which  the  plaintiff 
claimed  he  had  been  unlawfully  deprived.  The 
defendants  sought  to  set  off  against  the  plain- 
tiff's claim  the  value  of  the  premises  for  rent 
during  the  time  the  same  had  been  occni^ed 
by  him.  The  court,  by  ita  charge,  complete- 
ly eliminated  this  defense  from  consideration 
by  the  Jury,  and  its  so  doing  ia  assigned  aa  er- 
ror in  the  bill  of  exceptions. 

1.  Undoubtedly,  by  bringing  the  above<le- 
scribed  action,  the  plaintiff  elected  to  treat  the 
original  contract  between  himself  and  the  de- 
fendanta aa  rescinded.  This  being  so,  it  tol 
lows  as  a  necessary  legal  consegaence  that  the 
defendants  were  entitled  to  plead  and  ppore 
the  alleged  setoff.  '*Where  the  plataitiff  seeks 
to  recover  the  purchase  money  paid  by  him 
for  land,  treating  the  contract  of  sale  as  re- 
scinded, he  must  account  for  the  value  of  the 
use  thereof  whilst  he  was  in  possession."    Mc- 

.  Donald  V.  Beall,  55  Oa.  288.  And  see  Wil- 
son V.  Burks,  71  6a.  8€u2.  Tbe  case  in  hand 
Is  controlled  by  the  principle  laid  down  in  the 
cases  just  cited,  and  there  would  be  no  dif- 
ficulty hi  fortifying  their  correctness  by  au- 
thorities ad  nauseam. 

2.  The  statute  of  frauds  manifestly  haa  no 
bearing  upon  the  present  case.  Judgment  re- 
versed. 

aOO  Oa.  806) 
BBBWSTBB  v.  WOOLRIDGB. 
(Supreme  Court  of  Georgia.    Feb^  26y  1807.) 
AoTioar  of  Bjsotm bxt— Aaounoir. 
The  common-law  action  of  ejectment  was 
not  affected,  nor  the  provisions  of  the  Oode 
applicable  thereto  repeaJed,  by  the  pleading  act 
approved  December  15,  1893. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Marion  county; 
M.  W.  Beck,  Judge. 

Action  by  B.  F.  F.  Brewster  against  H.  A. 
Woolridge.  From  a  Judgment  sustaining  a 
demurrer  to  the  dedaratiion,  plaintiff  brings 
error.    Beversed. 

C  J.  Thornton  and  Blandford  &  Qrlmes,  for 
plaintiff  in  error.  Brannon,  Hatcher  &  Mar- 
tin, for  defendant  in  error. 

ATKINSON,  J.  On  April  8,  18W,  the  plain- 
tiff brought  an  ordinary  common-law  action 
of  ejectment  against  the  defendant  There 
was  an  attempt  to  subdivide  the  action  into 
various  paragraphs,  which,  however,  was 
wholly  ineffectual.  The  defendant  demurred 
to  the  declaration,  upon  the  ground  that  it 
was  Insufficient  in  Uiw,  was  not  ];»repared  in 
compliance  with  the  terms  and  provisions  of 
the  pleading  act  approved  December  16,  1888 
(Acta  1898,  p.  56),  and  set  forth  no  cause  of 
action  in  such  manner  aa  that  it  could  be  in- 
telligently answered  by  him  in  accordr 
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with  the  proTlBfons  of  that  act  The  demur- 
rer was  sustained,  the  declaration  dlsmlssedt 
and  the  plaintiff  excepted. 

We  are  now  to  Inquire  whether,  under  the 
act  referred  to,  the  common-law  action  of 
ejectment,  as  a  remedy  for  the  recoyery  of 
the  possession  of  land,  and  the  trial  of  titles 
to  land,  is  abolished.  It  would  be  unprofita- 
ble here  to  state  the  origin  and  to  Inquire  Into 
the  history  of  this  form  of  action.  The  best 
argument  to  be  found  In  favor  of  Its  utility, 
and  of  its  adaptability  to  tiie  purposes  to 
which  it  has  heretofore  been  applied,  Is  to  be 
found  in  the  fact  that  wherever.  In  this  state, 
titles  to  hind  have  been  called  in  question,  the 
legal  iHTof esslon  has  with  singular  unanimity 
turned  to  this  as  the  best  and  simplest  meth- 
od of  bringing  to  the  attention  of  the  court 
the  real  issue—as  to  which  party,  whether 
plaintiff  or  defendant,  had  the  better  title  to 
the  premises  In  dispute.  By  the  application 
of  the  consent  rule,  which  admitted  lease,  en- 
try, and  ouster,  and  that  other  rule,  adopted 
by  the  Judges  in  convention,  which  required 
the  defendant,  before  he  pleaded  to  an  action, 
of  ejectment,  to  admit  his  possession  of  the 
premises  claimed,  the  courts  have  been  ena- 
bled to  strip  the  action  of  all  superfluous  mat- 
ter, and  bring  the  parties  to  a  direct  issue  up- 
on title  alone;  and,  noth withstanding  all  the 
legislation  which  has  occurred  heretofore  in 
Georgia  looking  to  a  reform  of  our  methods 
of  procedure,  this  form  of  action,  commend- 
ed by  considerations  of  utility  and  shnplidty, 
has  alone  survived. 

The  Judidaiy  act  of  1799,  which  created  our 
Judicial  system,  after  providing  for  the  organ- 
ization of  the  several  courts  in  which  Justice 
was  to  be  administered  in  this  state,  laid 
down  the  following  as  the  method  of  proce- 
dure in  those  courts:  ^All  suits  of  a  dvil  nature 
cognizable  In  the  said  courts  respectively,  shall 
be  by  petition  to  the  court,  which  petition  shall 
contain  the  phiintiff's  charge,  allegation  or  de- 
mand, plainly,  fully  and  distinctly  set  forth." 
And  yet,  notwithstanding  this  apparently  pos- 
itive direction  as  to  the  method  to  be  employ- 
ed in  the  iHreparation  of  the  plaintiff's  decla- 
ration,  this  court,  in  the  case  of  HlUiard  v. 
Connelly,  7  Ga.  172,  held  that  the  fictitious 
form  of  pleading  in  ejectment  was  sufficient, 
and  that  this  form  of  action  had  not  been 
abolished  by  that  act  Qy  an  act  approved 
December  27,  1847,  the  general  assembly  pro- 
vided permissively  another  form  of  action  by 
which  titles  to  land  might  be  tried.  This 
form  of  action  is  to  be  found  In  section  3389 
of  the  Code  of  1882.  The  act  approved  Octo- 
ber 24,  1887.  was  one  general  in  its  scope,  de- 
signed as  a  revision  of  our  Judicial  system,  In 
so  far  as  the  law  of  pleading  was  concern- 
ed; and,  after  stating  at  length  the  changes 
designed  to  be  made,  it  preserved  in  its  en- 
tirety, by  saving  from  the  operation  of  the 
sweeping  changes  made  in  the  law,  '*any 
common-law  form  of  declaration  now  used." 
Acts  1887,  p.  64.  At  the  time  of  the  passage 
of  the  act  in  question,  the  form  of  action  now 


under  consideration  was  die  only  one  exls^ 
ing  at  common  law  which  was  of  general  use 
in  the  several  courts  throughout  the  state. 
So  that  the  preservation  of  this  form  of  ac- 
tion may  be  taken  to  be  an  express  dedarar 
tlon  upon  the  part  of  the  general  assembly 
that  It  should  survive.  Subsequently,  In  *1893, 
l^  an  act  approved  December  15th  of  that 
year,  the  general  assembly  enacted  that,  from 
and  after  the  passage  of  that  act,  "the  plain- 
tiff in  all  dvil  actions  commenced  by  petition. 
In  any  of  the  courts  of  this  state,  shall  set 
forth  his  cause  of  action  in  orderly  and  dla- 
tlnct  paragraphs  numbered  consecutively"; 
*«that  in  all  such  cases,  when  the  defendant 
desires  to  make  a  defence,  by  plea  or  other- 
wise, he  shall  therein  severally  and  distinctly 
answer  each  paragraph  of  plaintiff's  petition, 
and  shall  not  as  heretofore  practiced  in  this 
state,  file  a  mere  general  denial  commonly 
known  as  the  plea  of  general  issue."  It  was 
further  provided  '*that  any  averment  dlstlnctp 
ly  and  plainly  made  in  the  plaintiff's  petition, 
which  is  not  denied  by  the  defendantfs  an- 
swer, shall  be  taken  as  prima  fade  true,  un- 
less the  defendant  states  in  his  answer  that 
he  can  neither  admit  nor  delay  such  averment 
because  of  the  want  of  suffldent  informar 
tlon."  It  is  Insisted  that  this  latter  act  had 
the  effect  to  abolish  the  form  of  action  em- 
ployed in  the  present  case.  In  construing  an 
act  of  the  general  assembly,  such  a  constmc- 
ticm  will  be  placed  upon  it  as  will  tend  to  ad- 
vance the  benefidal  purposes  manifestly 
within  the  contemplation  of  the  general  aa- 
semUy  at  the  time  of  its  passage,  and  courts 
will  hesitate  to  place  such  a  construction  up- 
on its  terms  as  will  lead  to  manifestly  absurd 
consequences,  and  Impute  to  the  general  as- 
sembly total  ignorance  of  the  subject  wttli 
which  it  undertook  to  deaL  Construing  this 
act  of  1893  in  this  spirit  we  cannot  believe 
that  the  general  assembly  had  in  view  a  pur- 
pose to  strike  down  the  only  system  which 
prevailed,  either  at  common  law  or  under  the 
statute,  for  the  trial  of  titles  to  land.  Fic- 
tion has  its  uses  In  law  as  well  as  in  literar 
ture.  All  of  the  great  presumptions  which 
underly  the  property  and  personal  rights  of 
the  dtlzen  rest  largely  upon  flction.  The  pre- 
sumption of  innocence  with  which  one  is 
clothed  when  Indicted  for  the  commission  of 
a  criminal  offense  is  largely  a  pure  figment  of 
the  imagination,  and  in  many  instances  di- 
rectly contrary  to  the  true  facts  of  the  case. 
l%e  presumption  that  one  Is  In  possession  of 
his  personal  goods  at  all  times  likewise  rests 
upon  fiction.  Such  possession  is  oftentimes 
constructive  merely,  and  rests  on  flction 
alone.  IllustratioDS  might  be  multiplied  indefi- 
nitely, and  therefore  any  effort  upon  the  part 
of  the  general  assemMy  to  extinguish  flction 
as  a  factor  in  the  administration  of  the  public 
justice  must  necessarily  prove  futile. 

If  the  act  of  the  general  assembly  now  un- 
der review  were  taken  literally,  it  would  be 
impossible  to  try  an  action  of  ejectment,  ei- 
ther under  the  common-law  form  or  under 
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the  farm  prescribed  by  section  3389  of  the 
Coda  Both  of  these  are  actiona  which  are 
to  be  oommenced  by  petition  addressed  to  the 
superior  court  To  illustrate  the  proposition 
last  announced,  we  will  consider  for  a  mo- 
ment an  action  of  ejectment  to  try  the  tltte  to 
unoccupied  premises,  brought  under  the  form 
prescribed  by  section  3889.  The  first  allega- 
tion that  the  plaintiff  makes,  according  to  the 
form  there  prescribed,  is  that  the  defendant 
is  in  possession  of  the  tract  of  land  which  is 
the  subject  of  the  suit  According  to  the 
method  of  procedure  now  of  force  in  this 
state,  tliat  allegaticm  would  be  immaterial;  for 
under  the  consent  rule  of  lease,  entry,  and 
ouster,  extended,  as  it  has  been,  by  a  rule  of 
court,  which  requires  the  defendant  to  admit 
poesession  before  he  is  allowed  to  plead  to  aA 
action  of  ejectment,  the  possession  ceases,  up* 
on  filing  the  plea,  to  be  an  issuable  question 
in  the  case;  whereas,  in  a  suit  brooght  under 
the  act  in  question  for  the  same  purposes,  It 
would  only  be  necessary  for  the  defendant  to 
deny  his  possession,  and,  whatever  may  haye 
been  the  rights  of  the  respective  parties  in  so 
far  as  their  tities  were  concerned,  a  nonsuit 
must  Inevitably  have  resulted. 

It  is  argued  that  the  purpose  of  the  general 
assembly,  in  the  passage  of  this  act,  was  to 
diminate  fiction  as  a  factor  in  the  adminis* 
tration  of  the  law.  If  this  be  true  then  the 
fiction  which  charges  the  defendant  with  poe- 
sesBion  whea  he  pleads  to  the  action,  under 
the  rules  of  procedure  heretofore  of  force  in 
this  state,  could  not  properly  be  applied.  He 
admits  nothing  stated  in  the  plaintiff's  peti- 
tion to  whldi  he  makes  a  direct  answer;  and 
therefore,  haying  denied  possession,  he  could 
not  be  logicaUy  held  to  have  admitted  it  Both 
the  action  of  ejectment,  as  at  common  law, 
and  complaint  for  land,  as  the  latter  existed 
under  our  Code,  were  originally  mere  posses- 
sory actions;  but  the  rule  of  the  superior 
court  which  first  required  the  defendant  in  an 
action  of  ejectment  proper,  to  admit  posses- 
sion as  a  condition  precedent  to  his  being  per^ 
mitted  to  i^ead,  so  far  changed  the  character 
of  the  action  as  to  eliminate  entirely  the  ques- 
tion of  possession,  and  refer  the  contesting 
parties  to  the*  tities  under  which  th^  claim- 
ed the  right  of  possession. 

It  was  for  a  long  time  held  in  this  state  that 
under  an  action  of  complaint  for  land,  the 
plaintiff  could  be  nonsuited  If  he  failed  to 
show  the  defendant  in  actual  possession;  and 
it  was  expressly  held  by  this  court  hi  the 
case  of  Gabbett  y.  Sparks,  60  Ga.  582,  that 
the  rule  of  court  theretofore  of  force  in  this 
state,  which  required  the  defendant  in  an  ac- 
tion of  ejectment  to  admit  possession,  did  not 
apply  to  an  action  brought  under  the  section 
of  the  Code  to  which  reference  is  hereinabove 
made.  This,  however,  was  subsequently  chan- 
ged by  a  rule  of  comrt  adopted  by  the  Judges 
m  convention,  and  now  the  action  may  be  well 
maintained,  whicheyer  of  the  two  forms  be 
employed.    In  both  the  oommon-law  action 


of  ejectment  and  the  statutory  f  <Mrm,  the  plain- 
tiff is  required  to  set  forth  clearly,  fully,  and 
distinctly  the  titie  upon  which  he  seeks  a  re- 
covery. In  the  former  the  several  demises 
contain  a  statement  of  the  titie  relied  upon 
by  the  plaintiff,  and  in  the  latter  the  plaintiff 
Is  required  to  attach  an  abstract  of  titie  to  his 
petition.  There  is  no  requirem^t  under  the 
present  statute^  that  anything  of  this  kind 
should  be  done.  The  plaintiff  would  only  be 
required  to  allege  in  general  terms  that  he 
was  the  owner,  that  the  adverse  party  was 
in  possession,  and  that  he  daimed  the  right 
of  possession,  without  stating  in  such  manner 
as  to  inform  the  defendant  of  the  nature  of 
the  titie  which  he  was  required  to  meet  and 
the  sources  from  which  plaintiff  derived  his 
titie. 

There  are  Urge  areas  of  unoccupied  t^rltory 
in  this  state,  the  titles  to  which  may  in  many 
instances  be  unsettied.  Under  the  present 
system  of  pleading,  actions  may  be  brought 
to  settie  the  question  of  titie  without  actual 
occupancy;  and  it  would  be  difficult  in  the  ex- 
treme to  conceive  a  purpose  in  the  legishitive 
mind  to  take  away  the  only  remedy  existing 
for  the  trial  of  that  class  of  actions,  without 
substituting  another,  which  could  be  appro- 
priately applied  to  that  purpose.  If  this  court 
concurred  in  the  Judgment  of  the  court  below, 
and  held  this  action  would  not  lie  in  its  pres- 
ent form,  it  would  be  necessary,  in  order  to 
give  full  expression  to  the  rights  of  parties  at 
issue,  fi)r  it  to  create  a  new  remedy,  in  the 
formation  of  which  both  fact  and  fiction  must 
necessarily  largely  enter.  In  yiew  of  the  fiict 
that  during  nearly  100  years  of  the  history  of 
this  state  the  generail  assembly  and  the  courts 
have  unlfcxrmly  upheld  and  preserved  this 
form  of  action,  and  in  view  of  the  manifest 
inconyenlence  and  injustice  which  would  re- 
sult from  its  abolition,  without  making  ade- 
quate proyision  for  the  conditions  it  was  de- 
signed to  meet  we^do  not  feel  at  liberty  to 
impute  to  the  general  assembly,  in  the  absence 
of  direct  words  to  that  effect  a  purpose  to 
repeal  the  salutory  provisions  of  the  Code  re- 
lating to  the  trial  of  actions  of  ejectment 
proper;  and  we  are  more  readily  induced  to 
this  conclusion  from  the  consideration  that  in 
the  Implication  of  this  act  to  suits  arising  out 
of  ordinary  commercial  transactions,  and  to 
suits  arising  from  the  infilction  of  personal 
torts,  we  have  fbund  ourselves  unable  literally 
to  apply  it  The  wisdom  of  the  general  as- 
sembly may  suggest  a  better  means  for  the 
trial  of  tities  to  land,  but  the  writer  ven- 
tures the  opinion  that  human  ingenuity  has 
never  yet  been,  and  novo  will  be,  able  to 
evolve  a  system  which  surpasses  in  utility  the 
one  now  under  consideration,  or  one  more 
simple,  when  it  is  thoughtfully  studied,  care- 
fully considered,  and  well  understood.  We 
conclude,  therefore,  that  the  action  was  wen 
brought  in  the  form  employed,  and  that  the 
court  erred  in  sustaining  the  demurrer.  Judg- 
ment reversed* 
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LUTHBR  T.  GIjA.T. 
(Supreme  Oonrt  of  Georgia.    Feb.  22,  1897.) 

JUDOMBNTB— Rb8    JCDIOATA — EXBOUTION— NOTICa 

Of  I88U1.NCH— BVIDBNOB— AOBBBD  STATBtf  BRT8 

-*HoRTOAOB8— ESTOPPBL    BT  NBOLIOBNGB. 

1.  Where,  in  the  trial  of  a  Utlgated  case,  a 
party  procured  from  the  presiding  judge  a  rnl- 
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mg  or  decision  that  a  giyen  judgment  was 
valid  and  legal,  and,  as  a  result,  that  case  was 
adjudicated  in  favor  of  such  party,  he  was, 
in  subsequent  litigation  with  the  same  ad- 
verse party,  estopped  from  denying  the  validi- 
ty or  legality  of  the  judgment  m  question. 

2.  Where  a  plaintiff  had  obtained  a  judg- 
ment, and,  after  the  death  of  himself  and  his 
sole  neir,  an  execution  was  issued  in  favor 
of  the  tatter's  legal  representative,  it  was  not, 
at  the  instance  of  a  claimant  of  property  lev- 
ied on  under  such  execution,  a  good  ground  of 
objection  to  its  admissibility  m  evidence  on 
the  trial  of  the  claim  case  that  an  order  direct- 
ing such  execution  to  issue  had  been  granted 
without  service  upon  op  notice  to  the  defendant 
in  the  judgment 

3.  An  agreed  statement  of  facts,  upon  which 
a  case  was  tried  by  a  judge  without  a  jury, 
though  not  thereafter  absolutely  binding  ana 
conclusive  upon  the*  parties  thereto  in  a  jury 
trial  of  another  case  between  them  involving 
the  same  issues,  was,  in  such  trial,  admissible 
in  evidence  at  the  instance  of  one  against  the 
other,  subject  to  the  latter's  right  to  disprove, 
rebut,  or  explain  any  statement  therein  con- 
tainea. 

4.  The  rights  of  a  mortgagee,  who  merely 
handed  the  mortgage  to  the  mortgagor  at  his 
request,  and  for  tiie  purpose  of  inspection  only, 
are  in  no  way  affected  by  the  latter's  secret^ 
ly  and  fraudulently  substituting  in  its  place 
a  copy  thereof,  abstracting  the  original,  and 
forging  upon  it  an  entry  of  satisfaction,  by 
means  of  which  he  procured  the  record  of  the 
mortgage  to  be  canceled;  it  not  appearing  that 
the  mortgagee,  other  than  as  above  stated,  re- 
posed any  trust  or  confidence  in  the  mortgagor, 
or  delegated  to  him  the  performance  of  any  du- 
ty with  respect  to  the  mortgage,  or  had  any 
reason  to  suspect  the  fraudulent  design,  or 
was  negligent  in  not  detecting  the  fraud  at  the 
time  of  its  perpetration  or  thereafter.  In  such 
case,  even  a  bona  fide  purchaser  of  the  mort- 
gaged premises,  though  he  bought  in  the  hon- 
est belief  that  the  mortgage  had  been  actually 
satisfied,  took,  nevertheless,  subject  to  its  lien. 

(Syllabus  by  the  Ooart) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

An  execution  in  fkvor  of  J.  N.  Clay,  exec- 
utor of  the  will  of  Polly  McWilliama,  deceased, 
issued  upon  the  foreclosure  of  a  mortgage  ex- 
ecuted by  R.  H.  Knapp  to  Robert  McWilliama, 
wag  levied  on  property  to  which  a  claim  waa 
interposed  by  Mrs.  Sadie  J.  Luther.  From  a 
Judgment  for  plaintiff,  chilmant  brings  error. 
Affirmed. 

Oandler  &  Thomson,  for  plaintiff  In  error. 
J.  N.  Bateman  and  Hlllyer,  Alexander  & 
Lambdin,  for  defendant  In  error. 

COBB,  J.  An  execution  in  favor  of  J.  N. 
Chiy,  executor  of  the  will  of  Polly  McWll- 
lUuns,  deceaaed.  Issued  upon  the  foreclosure 
of  a  mortgage  executed  by  B.  H.  Knapp  to 
Robert  McWilliama,  was  levied  upon  a  cer- 
tain described  lot  in  the  city  of  Atlanta,  and 
a  claim  thereto  was  Interposed  by  Mrs.  Sadie 
J.  Luther.    On  the  trial  a  verdict  in  favor  of 


the  plaintiff  in  fCBtcMm  was  direeted  by  tiw 
court  The  dalmant  made  &  motion  for  a 
new  trial  upon  Tariocia  grounds,  and,  the  same 
havlna  been  ovetruled,  she  filed  her  bin  of 
exceptions,  alleging  the  lefoaal  to  grant  a  new 
trial  as  error. 

The  facbs,  as  they  appeared  upon  the  trial 
of  the  case,  are  as  follows:  On  January  2, 
1884,  R.  H.  Knapp  executed  to  Robert  Mc- 
WiUiams  a  mortage  on  certain  land  in  tiie 
dty  of  Atlanta  to  secure  the  payment  of  a 
note  of  even  date.  The  mortgage  was  duly 
recorded  on  February  25,  1884,  and  McWil- 
liams  took  the  same  to  his  home,  inclosed  in 
an  envelope,  and  placed  "it  away  among 
his  papers  or  archives.''  In  March,  1887, 
Knapp  came  to  the  house  of  McWllllams,  who 
was  a  very  old  man  (beln^r  nearly  80  years 
of  age),  and  asked  him  whether  the  mortgage 
in  questioQ  had  ever  been  recorded,  and  re- 
quested that  he  be  allowed  to  examine  It, 
stating  that  he  had  made  hiqulry  or  examina- 
tion at  the  record  office,  and  had  not  found  it. 
McWilllams  took  from  his  papers  the  enrel- 
ope  containhig  the  mortgage,  and  handed  It 
to  Knapp,  who  recelyed  it,  and  was  proceed* 
ing  to  examine,  to  see  if  the  entry  of  record- 
ing was  upon  It,  when  McWIUiams  left  Knapp 
for  a  few  minutes.  When  he  returned,  Knapp 
handed  him  the  envelope,  stating  that  it  was 
all  right;  and  McWilliams,  supposing  that  the 
mortgage  was  in  it,  placed  it  again  amon^ 
his  papers,  and  did  not  examhie  It  until  some 
time  afterwards,  when  Knapp  had  absconded. 
When  McWilllams  heard  that  Knapp  had  left 
the  state,  he  went  to  his  papers,  to  get  the  mort- 
gage, and  in  the  envelope  which  had  contain- 
ed the  original  he  found  only  a  copy.  The 
only  opportunity  for  the  substitution  of  this 
copy  was  at  the  time  above  referred  to.  Upon 
Investigation,  the  original  mortgage  was  found 
on  me  In  the  clerk's  office  in  Atlanta,  and  up- 
on It  vras  an  entry  of  canceUation,  purport- 
ing to  have  been  signed  by  McWilliams,  which 
had  been  entered  upon  the  record  on  the  SOQk 
day  of  March,  1887.  The  entry  of  cancella- 
tion upon  the  mortgage  was  a  forgery.  Mrs^ 
Luther  purchased  a  part  of  the  land  described 
In  the  mortgage  to  McWilllams  for  value  after 
the  filing  of  the  forged  cancellation  with  the 
clerk,  and  before  Knapp  ran  away.  The  pur- 
chase was  made  without  notice  of  the  fraud 
perpetrated  by  Knapp  In  obtaining  possession 
of  the  mortgage  and  causing  a  forged  cancel- 
lation to  be  filed  and  entered  on  the  record, 
and  after  an  examination  of  the  record,  and 
upon  the  honest  belief  that  the  cancellation 
was  authorized  and  genuine.  On  May  2, 1887, 
Robert  McWilliams  ffied  his  petition  In  the  or- 
dinary form  in  the  superior  court  of  Fulton 
county,  praying  for  the  foreclosure  of  the 
mortgage.  A  role  absolute  was  granted  on 
March  31,  1888.  In  October,  1888,  Robert  Mc- 
Williams filed  another  petition  for  the  fore- 
closure of  the  same  mortgage.  The  petition, 
in  addition  to  the  usual  recitals,  contained  the 
following:  "Petitioner  further  shows  that  on 
or  about  the  24th  day  of  March,  1887,  the  said 
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R.  H.  Kdbpp  fnmdiilaitly  got  poweMlcni  of 
Bald  mortgage,  and  entered  upon  Its  face  a 
cancellation  of  the  same^  with  authority  to  the 
desk  of  the  superior  court  of  said  county  to 
make  the  record  of  said  mortgage  eatlsfled 
and  settled;  the  same  having  been  entered  of 
record  In  Book  1,  page  488,  of  the  Becords  of 
MOTtgages  In  said  cleik's  office  aforesaid.  Pe- 
titioner arers  that  he  had  no  knowledge  of  said 
mortgage  at  the  time  It  was  canceled  and  de- 
llyered  to  the  deric  aforesaid,  being  In  the 
hands  of  said  R.  H.  Knapp;  that  the  entry 
of  settlement  made  thereon  was  not  made  or 
signed  by  petitioner,  nor  was  it  made  or  sign- 
ed by  his  authority,  or  any  one  authorized  by 
him,  and  that  said  entry  of  settlement  and 
cancellation  on  said  mortgage  is  a  forgery." 
Pending  the  foreclosure  an  order  was  passed 
redtlng  the  death  of  Robert  McWllllams,  lear- 
Ing  his  wife,  Polly  McWilllams,  as  his  sole 
heir;  that  she  had  paid  all  of  his  debts;  and 
ordering  her  made  party  plaintiff  in  the  case. 
Judgment  of  foreclosure  was  entered  In  the 
usual  form,  reciting  the  death  of  McWllllams 
and  the  making  of  parties.  J.  N.  Clay,  as  ex- 
ecutor of  the  win  of  Polly  McWilllams,  filed 
his  petition  to  the  superior  court  of  Fulton 
county,  reciting  the  first  foreclosure  of  the 
mortgage  above  referred  to,  and  that  on  No- 
vember 7,  1894,  after  the  death  of  Robert  Mc- 
Wllllams, the  deife,  by  mistake,  issued  an  ex- 
ecution upon  such  foreclosure.  It  was  alleged 
that  Polly  McWllllams  was  the  sole  heir  of 
Robert  McWllllams,  that  she  paid  all  of  his 
debts,  and  that  J.  N.  Cloy  was  her  executor. 
The  prayer  was  that  the  execution  issued  in 
the  name  of  Robert  McWlUiams  be  quashed, 
and  that  a  new  execution  In  favor  of  Clay,  as 
executor  of  Polly  McWilllams,  be  Issued  In 
lieu  thereof.  Service  of  this  petition  was  not 
made  upon  the  defendant  or  any  other  person. 
On  December  21,  1894,  In  term,  an  order 
was  passed  quashing  the  execution  and  grant- 
ing "leave  to  the  petitioner  to  sue  out  a  fl. 
fa.  In  his  name' as  such  executor."  An  ex- 
ecution was  duly  issued  under  this  order. 

1.  The  execution  Issued  upon  the  second 
foredosure  above  referred  to  was  levied  upon 
the  land  embraced  in  the  mortgage,  and  daims 
thereto  were  filed  by  Mrs.  Luther  and  other 
parties  to  different  parcels  of  the  lot  The 
several  dalm  cases  were  submitted  to  the 
Judge  without  the  intervention  of  a  Jury.  Up- 
on the  trial,  claimants  objected  to  the  Intro- 
duction of  the  second  foreclosure  proceedings, 
and  the  execution  Issued  thereon,  on  the  ground 
that  there  had  been  a  former  foredosure,  and 
that  the  plaintiff  had  no  right  to  proceed  un- 
der the  second  /oredosure  until  the  first  fore- 
dosure had  been  set  aside.  The  court  sus- 
tained the  objection,  ruled  out  the  evidence, 
and  dismissed  the  levies.  The  plaintiff  in  fi. 
fa.  acquiesced  In  this  decision,  which  had  been 
made  against  him  on  the  motion  of  the  claim- 
ants, and  proceeded  to  have  the  execution  up- 
on the  first  foredosure  Issued  under  the  cir- 
cumstances above  recited.  When  this  execu- 
tion waa  levied  upon  the  mortgaged  premises. 


dalma  were  again  Interposed  t^  the  parties 
who  were  purchasers  of  the  property.  Upon 
the  trial  of  the  caae  now  under  consideration, 
In  which  Mrs.  Luther  was  the  dalmant,  ob- 
jection was  made  to  the  Introduction  of  the 
first  foreclosure  proceeding  under  which  the 
levy  In  question  was  made,  on  the  following 
grounds:  First,  because  at  the  time  of  the 
foredosure  the  original  mortgage  was  not  In 
the  possession  of  the  plaintiff,  but  was  In  the 
hands  of  the  derk  of  the  court,  marked  "Can- 
celed**; second,  because  the  Judgment  of  fore- 
dosure' was  not  made  at  the  next  term  after 
that  at  whldi  the  rule  nisi  Issued;  third,  be- 
cause there  was  no  legal  service  upon  the  mort- 
gagor. In  that  he  was  not  personally  served, 
and  there  was  no  service  by  publication  for 
four  months  next  before  the  term  at  which 
said  Judgment  was  rendered.  Under  the  view 
we  take  of  the  case.  It  Is  not  necessary  for 
these  questions  to  be  considered.  Whether  they 
would  be  wdl  taken  or  not.  If  taken  advantage 
of  at  the  proper  time,  this  'claimant  cannot 
now  be  heard  to  attack  the  regularity  or  va- 
lidity of  the  first  fbreclosure.  When  the  levy 
was  made  under  the  second  foredosure.  It  was 
upon  motion  of  her  counsel  that  such  levy  was 
held  to  be  illegal,  and  dismissed.  Having  In- 
voked a  ruling  from  the  court  that  the  first 
foredosure  was  valid,  and  this  decision  hav- 
ing been  acquiesced  In  and  acted  upon  by  the 
party  against  whom  It  was  made,  she  cannot 
be  heard  to  attack  the  Judgment  which  she  ob- 
tained, and  of  which  she  took  the  benefit,  al- 
though It  may  have  been  an  erroneous  one. 
In  the  case  of  Davis  v.  Wakdee,  156  U.  S.  689, 
15  Sup.  Ct  558^  where  a  question  similar  to 
the  one  under  consideration  was  before  the 
court,  Mr.  Justice  Brown,  in  the  opinion,  says: 
"It  may  be  laid  down  as  a  general  proposition 
that,  where  a  party  assumes  a  eertahi  position 
in  a  legal  proceeding,  and  succeeds  in  main- 
taining that  position,  he  may  not  thereafter, 
simply  because  his  interests  have  changed,  as- 
sume a  contrary  position,  especially  If  It  be 
to  the  prejudice  of  the  party  who  has  acquiesced 
In  the  position  formerly  taken  by  him."  In  the 
case  of  Ralh^ad  Co.  v.  Howard,  13  How.  886, 
837,  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Curtis  says:  '*The  plaintiff  was  en- 
deavoring to  prove  that  the  paper  dedared  on 
bore  the  corporate  seal  of  the  Wilmington  & 
Susquehanna  Railroad  Company.  This  being 
the  fact  to  be  proved,  evidence  that  the  cor- 
poration, through  its  counsel,  had  treated  the 
mbirument  as  bearing  the  corporate  seal,  and 
relied  upoo  it  as  a  deed  of  the  corporation,  was 
undoubtedly  admissible.  The  defendant  not 
only  induced  the  plaintiff  to  bring  this  action, 
but  defeated  the  action  In  Cecil  county  court, 
by  asserting  and  maintaining  this  paper  to  be 
the  deed  of  the  company;  and  this  brings  the 
defendant  within  the  prindple  of  the  common 
law  that,  when  a  party  asserts  what  he  knows 
to  be  false,  or  does  not  know  to  be  true,  to  an- 
other's loss,  and  to  his  own  gain,  he  is  guilty 
of  a  fraud,— a  fraud  in  fact.  If  he  knows  it  to 
be  false;  a  fraud  in  law,  If  he  does  not  know 
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it  to  be  true.  We  are  clearly  of  the  opinion 
that  the  defendant  cannot  be  heard  to  say  that 
what  was  asserted  on  a  former  trial  was  false, 
even  if  the  assertion  was  made  by  mistake. 
If  It  was  a  mistake,  of  which  therie  is  no  evi- 
dence, it  was  one  made  by  the  defendant,  of 
which  he  took  the  benefit,  and  the  plaintiff 
the  loss,  and  It  is  too  late  to  correct  it'* 

2.  When  the  first  foreclosure  was  had,  the 
derk  failed  to  Issue  an  execution  as  required 
by  law,  and  after  the  death  of  the  plaintiff 
one  was  issued  in  his  name.  After  the  claim- 
ant had  succeeded  in  obtaining  a  judgment  of 
the  court  that  the  second  foreclosure  was  in- 
yalid  and  the  first  foreclosure  was  valid,  this 
execution,  issued  in  the  name  of  the  deceased 
plaintiff,  was,  upon  the  ex  parte  application 
of  the  executor  of  the  wife  and  sole  heir  of 
such  plaintiff,  quashed,  and  a  new  execution, 
in  his  name  as  executor,  issued.  No  notice 
or  service  of  this  application  was  made  upon 
the  defendant  In  the  judgment,  or  any  other 
person.  Certainly  no  one  was  entitled  to  no- 
tice except  the  defendant.  Ought  he  to  have 
t>een  served?  The  issuing  of  an  execution  is 
a  mere  ministerial  act,  and,  while  It  Is  not 
necessary  to  decide  In  this  case  whether  an 
execution  Issued  upon  a  judgment  in  favor  of 
the  plaintiff  after  his  death  Is  valid,  stiU,  If 
the  legal  representative  of  the  owner  of  the 
judgment  sees  proper  to  have,  by  an  order  of 
court,  an  execution  framed  In  accordance  with 
the  peculiar  facts  of  the  case  at  the  time  It  is 
issued,  we  see  no  reason  why  notice  should 
be  given  to  the  defendant  of  an  Intention  to 
apply  to  the  judge  for  an  order  to  the  clerk 
to  do  that  which  It  would  seem  the  clerk 
would  have  authority  to  do  v^lthout  such  or- 
der. In  any  event,  the  claimant  will  not  be 
heard  to  object  to  the  execution  on  the  ground 
that  it  was  Issued  by  the  order  of  the  judge 
without  notice  to  the  defendant,  unless  she 
alleges  some  valid  reason  why  the  judge  should 
not  have  passed  the  order.  No  such  reason 
appears  In  the  present  case.  Civ.  Code,  §§ 
3354,  3355. 

3.  When  parties  to  a  case  agree  to  submit 
the  same  for  decision  upon  aa  agreed  state- 
ment of  facts,  and  nothing  is  said  In  the 
agreement  to  the  contrary,  each  party  Is  ab- 
solutely bound  and  concluded  by  the  state- 
ments of  fact  thus  agreed  to,  so  far  as  the 
trial  In  which  the  stipulation  is  made  Is  con- 
cerned. Where  the  agreement  Is  not  express- 
ly limited  to  use  In  the  trial  In  which  It  Is 
made,  it  Is  admissible  in  evidence  as  an  ad- 
mission in  any  other  trial  or  litigation  be- 
tween the  same  parties,  where  the  same  is- 
sues are  involved;  but  it  is  not  absolutely 
binding  and  conclusive  upon  the  parties. 
When  it  is  used  against  such  parties  in  an- 
other trial  of  the  same  case,  or  in  any  other 
case,  either  party  has  the  right  to  attack  any 
statement  of  fact  made  therein  either  by  dis- 
proving or  rebutting  the  same  or  explaining 
it  away.  If  parties  enter  into  an  agreed 
statement  as  to  the  facts  in  a  case,  and  do 
not  desire  such  statement  to  be  used  against 


them  thereafter,  fh^y  shotild  distinctly  stipu- 
late to  that  effisct  There  being  nothing  in 
the  agreed  statement  of  faJbts  which  was  in- 
troduced  in  this  case  to  indicate  that  it  was 
only  intended  to  apply  to  the  former  litigation, 
the  court  did  not  err  in  allowing  it  to  be  in- 
troduced In  evidence.  Bspecially  would  this 
be  no  error  in  the  present  case,  where  there 
was  no  effort  made  to  attack  any  statement 
of  fact  made  therein,  and  the  claimant's  case 
absolutely  depended  upon  facts  set  forth  in 
the  agreement 

4.  The  controlling  question  In  this  case  arises 
out  of  the  assignment  of  error  which  complains 
of  the  directing  of  a  verdict  for  the  plaintiff 
in  execution.  Was  this  erroneous  under  the 
facts  as  they  appear  in  the  record?  The  con- 
test was  between  a  mortgagee,  who  was  the 
victim  of  a  theft  of  the  mortgage  and  a  forged 
cancellation  of  the  same,  entered  upon  the  rec- 
ord, and  the  purchaser,  who  bought  in  good 
faith,  believing  that  the  cancellation  as  It  ap- 
peared of  record  was  genuine,  and  authorized. 
That  title  to  property  cannot  be  taken  away 
by  theft  is  a  principle  well  settled.  The  seller 
can  convey  no  greater  title  than  he  himself 
possesses.  Civ.  Code,  8  3538;  2  Schouler,  Pers. 
Prop.  (3d  Ed.)  $  19.  It  is  equally  well  settled 
that  an  owner  of  property  will  not  be  deprived 
of  his  right  to  the  same  by  the  commission  of 
a  forgery,  and  this  Is  true  even  where  the 
claimant  under  the  forged  Instrument  had  no 
notice  of  the  forgery,  and  honestly  believed 
that  It  was  valid  and  genuine.  Sampeyreac  y. 
U.  S.,  7  Pet  222-240;  Van  Amringe  v.  Mor- 
ton, 4  Whart.  382;  D'Wolf  v.  Haydn,  24  lU. 
525;  Arrlson  v.  Harmstad,  2  Pa.  St.  191; 
Wallace  v,  Harmstad.  44  Pa.  St  492;  Gray  v. 
Jones,  14  Fed.  83;  Reck  ▼.  Clapp,  98  Pa.  St 
581-586.  In  the  case  of  Telegraph  Oo.  ▼. 
Davenport,  97  U.  S.  872,  which  was  a  suit  in 
equity  to  compel  the  defendant,  a  corporation, 
to  replace  in  the  name  of  the  appellants  cer- 
tain shares  of  capital  stock  alleged  to  have  be- 
longed to  them,  and  to  have  been  transferred, 
without  their  authority,  on  its  books,  to  other 
parties,  the  transfer  having  been  made  under 
a  forged  power  of  attorney,  Mr.  Justice  Field, 
speaking  for  the  court,  says:  "In  many  in- 
stances they  [officers  of  the  corporation]  may 
be  misled  without  any  fault  of  their  own,  just 
as  the  most  careful  person  may  sometimes  be 
induced  to  purchase  property  from  one  who 
has  no  title,  and  who  may,  perhaps,  have  ac- 
quired its  possession  by  force  or  larceny.  Nei- 
ther the  absence  of  blame  on  the  part  of  the 
officers  of  the  company  in  allowing  an  unau- 
thorized transfer  of  stock,  nor  the  good  faith 
of  the  purchaser  of  stolen  prdperty,  will  avail 
as  an  answer  to  the  demand  of  the  true  owner. 
The  great  principle  that  no  one  can  be  deprived 
of  his  property  without  his  assent,  except  by 
the  processes  of  law,  requires,  in  the  cases 
mentioned,  that  the  property  wrongfully  trans- 
ferred or  stolen  should  be  restored  to  Its  right- 
ful owner.  The  maintenance  of  that  principle 
is  essential  to  the  peace  and  safety  of  society, 
and  the  insecurity  which  would  follow  any 
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departure  from  it  would  cause  far  greater  tn- 
Jury  tban  any  which  can  fall.  In  cajses  of  un- 
lawful appropriation  of  property,  upon  those 
who  have  been  milled  and  defrauded." 

As.  the  conduct  of  Knapp  Included  both  a 
theft  of  the  mortgage  and  a  forgery  of  the 
cancellation,  it  .appears  clearly  from  the  au- 
thorities cited  that  by  these  wrongful  acts  on 
his  part  McWilliams,  the  true  owner  of  the 
mortgage,  was  not  deprived  of  his  right  of 
property  therein.  But  it  is  contended  that  Mc- 
Willlams  was  negligent  in  allowing  Knapp  to 
have  possession  of  the  mortgage,  and  that  by 
this  negligence,  together  with  a  failure  on  his 
part  to  examine  the  envelope  after  Knapp  had 
returned  it  to  him,  he  put  it  in  the  power  of 
Knapp  to  perpetrate  this  fraud  upon  Mrs. 
Luther.  The  doctrine  that,  where  one  of  two 
innocent  persons  must  suffer,  the  loss  must  fall 
upon  him  who  has  placed  It  in  the  power  oif  the 
wrongdoer  to  bring  aoout  the  Injury,  is  invoked 
for  the  protection  of  the  claimant  In  this  case. 
This  doctrine  Is  not  applicable  in  a  case  like  the 
one  now  under  consideration.  Under  the  facts 
as  they  appear  in  the  record,  there  was  no  such 
trust  or  confidence  placed  by  McWilliams  In 
Knapp  in  allowing  him,  in  his  absence,  to 
have  possession  of  the  papers,  as  would  au- 
thorise the  application  of  the  doctrine  above 
referred  to.  There  is  nothing  in  the  evidence 
to  indicate  that  McWilliams  was  put  upon  no- 
tice of  any  fraudulent  intent  on  the  part  of 
Knapp.  There  was  no  relation,  confidential 
or  otherwise,  between  McWOliams  and  Knapp, 
which  could  mislead  any  one  into  the  belief 
that  Knapp  was  authorized  by  McWilliams  to 
cancel  the  mortgage,  and  have  the  cancellation 
entered  upon  the  record.  It  is  simply  a  case 
of  one  person  surreptitiously  getting  into  pos- 
session of  the  paper  of  another,  and  using  tt 
in  an  unauthorized  and  unwarranted  way,  and 
perpetrating  a  fraud  upon  the  owner  of  the 
paper.  The  fact  that  another  innocent  person 
Is  also  the  victim  of  the  fraud  is  no  reason 
why  the  owner  should  be  deprived  of  his  prop- 
erty. In  no  proper  sense  did  the  conduct  of 
McWilliams  place  It  In  the  power  of  Knapp  to 
commit  a  fraud  upon  Mrs.  Luther,  so  as  to 
estop  him  from  enforcing  the  lien  of  his  mort- 
gage upon  the  property.  Bven  if  the  act  of 
McWilliams  in  allowing  Knapp  to  inspect  the 
mortgage  was  negligence,  it  was  only  negli- 
gence hi  that  broad  unrestricted  sense  in  which 
tlie  term  Is  often  used,  and  was  not  that  char- 
acter of  negligence  which  would  be  the  foun- 
dation of  an  estoppd.  Wood  v.  Steele,  6  Wall. 
80;  King  v.  Sparks,  77  Ga.  286,  1  S.  B.  206. 

In  the  case  of  Power  Co,  v.  Robinson,  52 
Fed.  520,  where  two  persons,  having  a  safety- 
deposit  box  in  common,  and  one  of  them, 
without  authority,  abstracted  therefrom  a  cer- 
tlflcate  of  stock  indorsed  hi  blank,  belonging 
to  the  other,  and  transferred  it  to  an  innocent 
purchaser  for  value,  where  the  doctrine  above 
referred  to  was  invoked.  Circuit  Judge  Put- 
DAm,  in  delivering  the  opinion  of  the  court, 
says:  "The  contest  at  bar  relates  to  the  mere 
negligence  of  the  original  holder,  and  how  far 
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this  may  prevent  him  from  reclaiming  his 
property.  At  first  It  occurred  to  the  court 
that,  Inasmuch  as  Robinson  had  seen  fit  to 
leave  this  certificate  in  such  condition  as  to 
hidicate  that  somebody  was  authorized  to  ac- 
quh-e  it  and  fill  in  the  indorsement,  he  was 
barred;  but  the  court  is  unable  to  find  any 
authorities  sustaining  this  suggestion,  and  is 
compelled  to  treat  this  certificate,  Indcnrsed 
in  blank,  and  stolen,  as  it  would  any  other 
stolen  property,  aside  from  strictly  negotia- 
ble securities."  In  the  case  of  Baxendale  v. 
Bennett,  8  Q.  B.  Dlv.  625,  the  defendant  gave 
H.  his  blank  acceptance  on  a  stamped  paper, 
and  authorized  him  to  fill  In  his  name  as 
drawer,  and  it  was  returned  to  the  defendant 
with  the  blank  unfilled,  and  was  placed  by 
him  in  an  unlocked  drawer  of  his  writing  ta- 
ble at  his  chambers,  to  which  his  derk,  laun- 
dress, and  other  persons  coming  there  had  ac^ 
cess.  From  this  place  it  was  lost  or  stolen, 
and  came  hito  possession  of  0.,  who,  without 
authority,  filled  in  the  blank  with  his  name; 
and  in  this  condition  the  bill  came  into  the 
hands  of  the  plaintiir,  who  was  a  bona  fide 
purchaser  for  value^  without  notice  of  the 
fraud.  The  defendant  was  held  not  liable  on 
the  bill.  Bramwell,  L.  J.,  hi  his  opinion,  says: 
"But  a  crime  was  committed  in  this  case  b/ 
the  steaUng  of  the  document,  and  without  that 
crime  the  bill  could  not  have  been  complete, 
and  no  one  could  have  been  defrauded.  Why 
is  not  the  defendant  at  liberty  to  show  this? 
Why  Is  he  estopped?  What  has  he  done  or 
said  contrary  to  the  truth,  or  which  should 
cause  any  one  to  believe  the  truth  to  be  other 
than  It  Is?  Is  it  not  a  rule  that  every  one 
has  a  right  to  suppose  that  a  crime  will  not 
be  committed,  and  to  act  on  that  belief? 
Where  is  the  limit  if  the  defendant  is  estopped 
here?  The  defendant  here  has  not  voluntarily 
put  into  any  one's  hands  the  means,  or  part 
of  the  means,  for  committing  a  crime.  But  it 
is  said  he  has  done  so  through  negligence.  I 
confess  I  think  he  has  been  negligent;  that 
is  to  say,  I  think,  if  he  had  had  this  paper  from 
a  third  person,  as  a  bailee  bound  to  keep  it  with 
ordinary  care,  he  would  not  have  done  so. 
But  then  this  negligence  is  not  the  proximate 
or  effective  cause  of  the  fraud.  A  crime  was 
necessary  for  its  completion.*'  In  the  case  of 
Van  Amringe  v.  Morton,  cited  supra,  where 
it  appeared  that  a  deed  executed  and  acknowl- 
edged by  the  grantor  with  a  blank  for  the 
grantee's  name  was  kept  by  the  grantor  lodg- 
ed in  his  drawer,  and  that  he  trusted  his  broth- 
er with  the  key,  who,  being  Induced  by  a  third 
person,  surreptitious^  took  out  the  deed,  and 
filled  up  the  blank,  and  in  this  condition  a 
bona  fide  purchaser  for  value  accepted  the 
deed  from  the  grantee  whose  name  was  thus 
hiserted,  it  was  held  that  the  purchaser  stood 
in  no  better  position  than  the  fraudulent  hold- 
er, and  that  no  title  passed.  In  the  case  of 
Arrison  v.  Harmstad,  cited  supra,  where  a 
conveyance  reserving  a  rent  In  fee  was  alter- 
ed by  the  insertion  of  material  words  after 
delivery  by  the  agent  of  the  grantor,  it  was 


50 


28  SOUTHBASTBEN  BBPORTEB. 


(S.a 


held  that  the  effect  of  the  fraudulent  alterar 
tlon  was  to  avoid  the  oovenants  reserrliig 
rents,  and  to  preserve  the  fee  simple  to  the 
innocent  grantee  discharged  from  tho  cove- 
nants in  the  deed,  and  that  the  innocent  pur- 
chaser trom  the  fraudulent  grantor  would  not 
be  entitled  to  collect  the  rents  reserved.  Rog- 
ers, J^  in  the  opinion,  says:  "It  is  said  that 
Mis,  liOWlB  is  a  bona  Ada  purchaser  without 
notice,  and  that  the  action  may  be  sustained 
on  that  ground.  But,  conceding  that  she  is, 
h&  situation  is  no  better  than  the  fraudulent 
grantor's.  Although  the  title  of  the  grantor 
was,  hi  its  inception,  good,  it  became  abso- 
lutely void  by  matter  ex  post  facto.  At  the 
time  of  the  assignment,  the  title  being  avoid- 
ed, the  assignor  had  nothing  to  convey.  Of 
course,  nothing  passed  to  the  assignee.  It 
may  be,  and  perhaps  is,  a  hard  case.  Fraud 
may  be  committed  on  an  innocent  purchaser, 
who  may  find  it  difficult  to  guard  against 
imposition.  This  is  conceded.  But  it  is  far 
better  to  encounter  this  risk  than  to  give  the 
least  countenance  to  any  alteration  whatever 
of  a  solemn  instrument  of  writing,  which  would 
certainly  be  the  result  if  the  guilty  party  could 
escape  the  consequences  of  his.  fraud  by  a 
transfer,  real  or  pretended,  to  a  person  who 
might  assume  the  garb  of  an  innocent  pur- 
chaser for  a  valuable  consideration.  We  can- 
not lay  too  many  restraints  on  trick,  artifice, 
and  fraud."  This  is  no  doubt  a  hard  case 
upon  Mrs.  Luther.  To  hold  that  she  is  pro- 
tected would  be  equally  hard  upon  the  -es- 
tate of  Mc Williams.  Under  the  view  we  take 
of  the  matter,  McWiUiams  was  not  guilty  of 
such  negligence  as  would  deprive  him  of  any  of 
his  legal  rights.  Indeed,  be  seems  to  have 
(lone  no  more  than  an  ordinarily  prudent  per^ 
son  would  have  done  under  similar  circum- 
stances; and,  following  the  authorities  which 
seem  to  be  conclusive  upon  the  subject,  we 
hold  that  the  purchaser  from  Knapp,  although 
she  purchased  in  good  faith,  without  notice  of 
the  fraud  and  forged  canceUation  by  him,  and 
in  the  honest  belief  that  the  forged  cancella- 
tion was  valid,  took  the  property  subject  to 
the  lien  of  the  mortgage.   Judgment  affirmed. 


(61  S.  C.  58) 

CITY  COUNCIL  OF  GRBENVILLB  ▼• 
ORMAND  et  al. 

(Supreme  Court  of  Sonth  Carolina.     Oct  27, 
1897.) 

NoTBS— Principal  and  Sdrrtt— Acobptincs  bt 
Patsb— Indorsbmrnts. 

The  makers  of  a  note  were  a  principal  and 
appellant»>a8  sureties,  who  executed  it  to  a  bank 
cashier  named  as  payee,  for  the  purpose  of  en- 
abliog  the  principal  to  borrow  money  of  the  bank, 
so  that  he  could  complete  a  sewerage  contract 
with  plaintiff  city,  the  completion  of  which  appel- 
lants had  undertaken  by  tiieir  bond.  The  prin- 
cipal dellyered  the  note  to  plaintiff,  which  took 
it  to  the  bank,  which,  together  with  said  cashier, 
Indorsed  the  same  In  blank,  and  returned  it  to 
plaintiff.  The  bank  neither  paid  nor  received 
any  money,  but  plaintiff  adyanced  to  the  principal 
the  amount  of  the  note  with  knowledge  that  ap- 
pellants  were   sureties.     Held,   that   appelUmts 


were  not  liable,  as  they  executed  a  contract  with 
said  cashier,  and  he  never  accepted  it. 
Pope,  jr.,  dissenting. 

Appeal  ftom  common  pleas  circuit  court  of 
Tork  county;  Bmest  Gary,  Judge. 

Action  by  the  city  council  of  QreenviUe 
against  O.  G.  Ormand,  as  surviving  partner 
of  Ormand  &  Goforth,  a  firm  composed  of 
G.  0.  Ormand  and  W.  L.  Goforth,  and  oth- 
ers. From  a  Judgment  for  plalntifP,  all  de- 
fendants except  Ormand  appeal    Reversed. 

The  following  testimony  was  held  to  be  in- 
admissible: 

William  B.  Seattle,  duly  sworn,  says:  "I 
am  cashier  of  the  National  Bank  of  Green- 
ville, and  have  been  such  cashier  about  elev- 
en years.  I  have  no  recollection  of  discount- 
ing, as  cashier  of  said  bank,  two  notes  d&ted 
May  1,  1882,  each  in  the  sum  of  two  thou- 
sand dollars,  payable  on  demand  after  date, 
negotiable  and  payable  at  said  bank,  and 
signed  by  Ormand  &  Goforth,  B.  J.  Dunlap, 
L.  R.  Williams,  and  L.  K.  Armstrong.  I  would 
not  be  positive  unless  I  could  see  the  notes. 
I  made  an  examination  of  the  boolcs  of  the 
bank  from  May  7, 18d2,  to  September  1,  1802, 
and  found  no  record  of  having  discounted 
such  notes.  I  know  of  no  other  W.  E.  Beat- 
tie,  cashier,  except  myself.  The  parties 
named  have  never  at  any  time  owed  me  per- 
sonally anything.  If  the  bank  had  discount- 
ed the  notes,  they  would  iiave  a  registered 
number  on  the  back  of  the  note,  together 
with  the  name  of  the  maker,  the  date  of  ma- 
turity, and  the  amount  due.  I  have  no  rec- 
ollection of  transferring  two  such  notes  as 
described,  payable  to  W.  B.  Beattie,  cashier, 
to  the  city  council  of  Greenville,  S.  O.  I 
have  no  recollection  of  the  city  council  of 
Greenville  paying  witness  personally,  or  as 
cashier,  or  paying  to  the  said  bank,  any  sum 
or  sums  of  money  in  consideration  of  the 
transfers  of  the  said  two  notes.  If  such 
transfers  were  made."  Cross-examination: 
"Our  bank  does  a  very  large  amount  of  busi- 
ness during  the  year.  I  can't  remember  every 
transaction  which  occurs  in  the  bank.  The 
president  discounts  notes  as  well  as  myself. 
The  bank  did  a  very  large  amount  of  business 
with  the  city  council  of  Greenville,  Involv- 
ing a  large  number  of  transactions,  aggregate 
Ing  over  one  hundred  thousand  dollars,  dar- 
ing the  year  1882.  I  will  not  say  that  I  did 
not  assign  notes  to  the  city  council  of  Green- 
ville, such  as  those  mentioned  in  my  direct 
examination,  but  simply  that  I  do  not  re- 
member having  done  so.  I  sometimes  have 
transactions  in  which  notes  are  assigned  by 
me  without  recourse,  such  having  been  made 
payable  to  my  order;  for  example,  where  the 
printed  form  of  our  bank  has  been  used,  in 
which  the  amount  of  the  note  is  made  pay- 
able to  my  order  as  cashier."  Bedhrect  ex- 
amination: "I  have  no  recollection  of  the 
bank  of  which  I  am  cashier  having  fur- 
nished Ormand  &  Goforth  money  on  two 
such  notes  as  described.    Personally,  I  fur- 
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niflhed  none.  I  bare  no  recollection  of  eter 
having  received  valne  for  transferring  such 
notee  made  on  the  hank's  printed  form,  pay- 
able to  mj  order  as  cashier;  that  i8»  where 
the  notes  were  not  dlscoanted  by  the  bank. 
[Signed]    W.  B.  Beattie." 

Hamlin  Beattle,  sworn,  says:  *^  am  presi- 
dent of  the  National  Bank  of  Greenville,  and 
have  held  such  position  for  twenty-on^  years. 
The  president  and  cashier  of  our  bank  dis- 
count notes.  I  have  no  recollection  of  dis- 
counting, as  president  of  said  bank,  two 
notes  dated  May  7,  1802,  each  in  the  sum  of 
two  thousand  dollars,  payaUe  to  W.  B.  Beat- 
tie,  cashier,  on  demand  after  date,  negotiable 
and  payable  at  said  bank,  and  signed  by  Or- 
mand  &  Ooforth,  R.  J,  Dunlap,  L.  R.  WU-' 
liams,  L.  K.  Armstrong.  I  have  no  recollec- 
tion of  furnishing  Ormand  &  Goforth  any 
money  on  such  notes.  I  do  not  know  of  any 
other  W.  B.  Beattie,  except  the  cashier  of 
my  bank.  If  two  such  notes  as  described 
were  transferred  to  the  city  council  of  Green- 
ville, I  have  no  recollection  of  any  money 
having  been  paid  the  bank  or  myself  for 
such  notes.  I  think  I  must  have  transferred 
these— two  such  notes— to  the  dty  council  of 
GreenvUle,  and  that  the  cashier  Joined  in  the 
transfer.  I  cannot  now  explain  how  we,  the 
bank,  had  control  of  the  said  notes.  [Signed] 
Hamlin  Beattie." 

"South  Carolina,  York  County.  Personally 
appeared  Lawson  K.  Armstrong,  who,  being 
duly  sworn,  says:  That  he  is  sick  and  un- 
able to  come  to  Yorkville  to^ay.  (2)  That 
when  Mr.  Goforth  came  to  him  to  sign  the 
notes,  he  stated  to  him  that  they  were  to 
borrow  money  he  had  arranged  to  get  from 
the  Greenville  National  Bank  to  enable  them 
(the  contractors)  to  run  their  commissary, 
and  to  buy  their  dynamite  at  wholesale 
prices;  and  that  this  would  enable  them  to 
work  through;  that  he  signed  solely  for  the 
purpose  of  borrowing  money  from  the  party 
named  in  the  note,  and  no  other.  [Signed] 
Lawson  K,  Armstrong. 

*'Swom  to  and  subscribed  this  19th  day  of 
November,  1886,  before  me.  [Signed]  H.  B. 
Johnson,  Magistrate." 

IPoUoviring  is  the  Judge's  cbirge: 

"Mr.  Foreman  and  Gentlemen:  This  Is  an 
action  brought  by  this  plaintiff  against  these 
defendants  upon  two  notes,—- to  recover  on  two 
notes  for  two  thousand  dollars  each,  I  believe 
(anyhow  they  are  set  out  in  the  complaint),  and 
interest  The  plaintiff  alleges  that  these  notes 
were  signed  by  the  defendants,  and  that,  for 
value,  they  came  Into  their  hands;  that  they 
paid  the  money  for  them,  and  no  part  thereof 
has  been  paid,  and  that  they  are  now  entitled 
to  recover.  The  defendants  admit  the  execu- 
tion of  the  notes;  all  say  that  they  signed  it; 
but  deny  that  these  plaintiffs  can  recover;  and 
set  np  certain  defenses.  They  are  largely—al- 
most purdy— of  a  legal  nature.  All  of  the  de- 
fendants except  Oimand,  the  surviving  part- 
ner, allege  that  they  were  sureties  on  the  notes; 
that  is»  that  they  signed  the  notes  as  sureties 


f 00  Ormand  &  Goforth,  and  by  reason  df  cer- 
tain conditions  which  they  had  at  the  time  with 
Ormand  &  Goforth,  and  which  c<mditions  were 
known  to  the  dty  of  Greenville,  the  plaintiff 
here^  whm  they  traded  for  the  notes,  that  they 
are  not  bound  to  pay  the  City  of  GreenvUle. 
Well,  now,  <m  the  trial  of  the  case  the  plaintiff 
has  introduced  certain  testimony  here,  and  the 
d^endants  tiave  also  attempted  to  introduce 
certain  testimony.  The  bulk  of  that  testimony, 
under  the  authority  I  have  as  Judge  here,  I 
have  ruled  out;  so,  under  the  testimony  be- 
fore you,  you  are  to  find  your  verdict.  And  if 
you  believe  the  testimony  of  the  plaintiff  that 
these  notes  were  executed  by  Ormand  &  Go- 
f<»th  as  principals,  and  that  these  other  de- 
fendants signed  as  surety;  that  the  note  was 
a  negotiable  note  (that  is,  a  note  not  sealed), 
made  payable  to  W.  B.  Beattie  as  cai^er,  and 
Beattie  indorsed  that  note,  and  the  city  of 
Greenville  advanced  the  money  for  the  value  of 
the  note,— then  I  charge  you,  as  matter  of  law, 
that  the  city  of  Greenville  \a  entitied  to  recover 
the  full  amount  they  have  asked  for  here.  Now, 
you  have  heard  the  testimony.  It  is  for  you  to 
say  whether  you  believe  they  signed  as  sureties; 
that  Ormand  &  Goforth  signed  the  note  as 
principals,  and  these  other  gentlemen  signed 
as  sureties  (they  admit  that,  there  is  no  dispute 
about  that),  then  I  charge  you,  as  matter  of 
hiw,  if  Ormand  &  Goforth,  or  either  of  them, 
carried  that  note  to  the  city  of  Greenville,  and 
thore  Mr.  W.  B.  Beattie  hidorsed  the  note  on 
the  back  (and  there  is  no  dispute  over  that), 
and  the  city  of  GreenviUe  advanced  the  money 
for  them,— then  I  charge  you  as  matter  of  law 
the  city  of  Greenville  is  entitied  to  the  amount 
sued  for  here,  and  interest  on  it  Hie  defend- 
ants have  asked  me  to  charge  you:  (1)  As  be- 
tween the  payor  and  payee  of  notes  like  the 
ones  in  suit,  it  is  competent  to  Inquii^e  into  the 
question  of  consideration,  and,  if  none  was 
given,  the  note  would  not  be  collectible  by  the 
payee.  I  refuse  to  charge  you  that.  I  charge 
you  that,  if  this  was  a  negotiate  instrument,— 
and  I  charge  that  it  is,-«nd  it  was  carried  to 
the  city  of  Greenville,  and  Beattie  indorsed  on 
the  back  of  it,  as  they  admit  he  did,  and  the 
dty  of  Greenville  took  up  that  note  by  paying 
money,  they  are  entitied  to  recover.  (2)  The 
same  is  true  as  between  the  pay<Mr  and  any 
party  to  whom  the  payee  may  have  transferred 
the  notes,  if  such  party  knew  that  the  payee 
had  given  no  consideration  for  It  I  refuse  to 
chaige  you  that.  If  the  city  of  Greenville  is  a 
purchaser  for  value,  they  are  ^titied  to  re- 
cover. (3)  If  the  payee  of  such  notes,  without 
having  given  any  consideration  to  the  payor, 
transfers  it  to  a  third  party,  who  is  acquainted 
with  that  fact,  he  would  have  no  titie,  unless 
he  could  show  that  the  payor,  with  the  knowl- 
edge of  such  transfer,  had  himself  taken  the 
consideration  from  such  third  party.  I  refuse 
to  charge  you  that.  If  you  believe  that  these 
parties  signed  that  note,— these  sureties,— and 
put  it  hi  the  hands  of  Ormand  &  Goforth,  tty 
principals  of  it,  and  they  carried  it  to  the  c 
of  Greenville,  and  got  Beattie  to  indorse. 
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tlM  eocporatloD  of  the  CLtj  ot  Qreenyflle  paid 
tov  It,  theiy  aie  entitled  to  recover.  i4)  If  ,  as  a 
matter  of  fact,  tbe  payor,  who,  with  the  knowl- 
edge of  such  transfer,  had  taken  the  considera- 
tion from  snch  third  party,  was  principal,  and 
the  other  payors  were  sureties,  and  such  third 
party  knew  these  relations  to  exist,  the  note 
would  not  be  binding  against  the  sureties  un- 
less the  principal  was  authorized  by  them  so  to 
act;  and  It  would  devolye  upon  such  third  par- 
ty to  show  such  authority  from  the  sureties.  I 
refuse  to  charge  you  that  Maj.  Hart:  We 
ask  your  honor  to  charge  upon  tiiis  pohit  that 
the  dty  of  OreenyiUe  knew  that  Mr.  Beattie 
had  paid  nothing  for  the  notes,  as  Mr.  Bostldc 
testifies.  Mr.  Bo6ti<&,  the  dty  treasurer,  says 
he  knew  that  Beattie  had  paid  nothing  fc»r 
them.  The  Ck>urt:  I  charge  you,  before  the 
defendants  can  prevent  a  recovery.  It  would  be 
incumbent  upon  them  to  show  by  testhnony 
that  the  city  of  Greenville  knew  of  the  condi- 
tions that  the  sureties  had  made  with  the  prin- 
dpal,  if  there  were  any  conditions  at  alL  The 
burden  is  not  on  the  dty  of  Greenville  to  show 
what  these  conditions  were,  at  alL  But,  if 
these  sureties  made  a  condition  with  the  prind- 
pals,  Ormand  &  Goforth,  in  order  to  prevent 
the  city  of  Greoiviile  from  recovering,  it  Is 
incumbent  upon  the  defendants  to  show  that 
the  city  of  Greenville  actuaDy  had  knowledge 
of  what  those  conditions  were.  You  can  take 
the  record,  and  find  a  verdict  The  form  of 
your  verdict  will  be,  *We  find  for  the  plaintiflT 
so  many  dollars,'— writing  it  out,  and  signhig 
your  name  as  foreman;  or,  if  you  find  for  the 
defendants,  'We  find  for  the  defendants.*  MaJ. 
Hart:  May  it  please  your  honor,  the  testimony 
of  Mr.  Bostlck,  the  fiscal  agent,  shows  that  he 
knew  that  the  bank  hadn't  paid  any  money,  and 
that  he  knew  that  Dunlap,  Williams,  and  Arm- 
strong were  sureties  on  the  note  when  he  re- 
ceived it  Now,  we  want  an  instruction  that, 
if  the  Jury  bdleve  the  testimony  of  Mr.  Bostick, 
the  dty  council  of  Greenville  had  notice.  The 
Court:  Gentlemen,  you  know  what  the  rules  of 
court  require,— that  these  propositions  of  law 
have  to  be  handed  up  before  argument  It  is 
a  safe  rule.  The  Judge  gets  his  mind  set  upon 
the  propositions  of  law  sent  up,  and  when  he 
is  asked  to  charge  propositions  on  the  spur  of 
the  moment  he  has  no  time  to  digest  them  at 
alL  I  charge  you,  gentlemen  of  the  Jury,  if 
you  believe  Bostick  was  the  treasurer  and 
fiscal  agent  of  the  city  ot  Greenville,  any  no- 
tice to  Bostick  would  be  notice  to  the  dty  of 
iJreenville." 

The  Jury  found  a  verdict  for  the  plaintiff,  and 
ludgment  was  entered  thereon  ss  above  stated. 

The  exceptions  are  as  follows: 

"Thos.  F.  Dunlap,  administrator,  etc,  L.  B. 
Williams,  and  L.  K.  Armstrong,  defendants  hi 
the  above-entitled  action,  make  the  following 
exceptions  to  the  rulings  of  his  honor  on  the 
ajdmisslblUty  of  testimony,  excepted  to  at  the 
time;  and  to  his  charge  to  the  Jury,  and  his 
refusals  to  charge  upon  request;  and  accord- 
ingly ^ch  ef  them  excepts  to  the  Judgment 


entered  upon  the  verdict  against  the. defend- 
ants. 

*'L  Bulings  on  testim<Miy:  (1)  Allowing  wtt- 
ness  Bostick  to  testify  to  the  acts  and  state- 
ments of  the  principal  and  the  plaintiff's  treas- 
urer and  the  bank's  cashier  on  the  occasion  of 
the  bank's  transfer  of  the  notes  in  suit,  the 
sureties  not  being  present;  and  ruling  that 
the  sureties  would  be  bound  by  whatever  the 
prindpal  debtor  did  In  reference  to  the  trans- 
fer. (2)  Not  allowing  witness  Ormand  to  tes- 
tify from  memory  the  state  or  result  of  the 
contractors'  account  with  the  pbUntiff  at  the 
time  of  the  transfer  (that  the  ccHitractors  owed 
the  dty  $1,500),  because  of  the  absence  of 
the  contractors'  account,  in  wtilch  witness  ad- 
mitted on  the  stand  the  various  items  of  the 
account  had  been  entered.  (8)  Not  aUowing 
witness  Ormand,  or  witness  Armstrong,  or 
witness  Williams  to  testify  to  conversations 
between  prindpals  <and  sureties  as  to  the  pur- 
pose for  whldi  the  notes  were  to  be  made, 
and  the  conditions  upon  which  the  sureties 
signed  them;  and  ruling  (as  applicable  to  the 
point  in  issue)  that  when  the  sureties  signed 
the  notes,  and  turned  them  over  to  the  prind- 
pal, that  put  it  In  his  power  to  put  It  hi  the 
hands  of  an  innocent  purchaser,  and  It  don't 
make  any  difference  what  the  agreement  was 
between  the  maker  and  the  surety,  unless  the 
purchaser  had  notice  of  it  he  Is  not  bound  by 
It'  'My  idea  about  It  is,  it  don't  make  any 
difference  whether  Beattie  took  up  this  note  or 
the  dty  of  Greenville;  that  these  sureties  are 
liable.'  And,  hi  this  connection,  exduding.the 
deposition  of  witness  Armstrong.  (4)  Exdud- 
ing  the  depositions  of  W.  E.  Beattie  and  Ham- 
lin Beattie,  respectively,  offered  to  prove  that 
the  bank  payee  never  discounted  the  notes, 
and  so  never  had  any  transferable  title.  (5) 
Not  allowing  witness  Williams,  surety,  to  tes- 
tify that  he  had  never  authorissed  any  one  to 
make  any  other  disposition  of  the  notes  except 
that  stated  at  the  signing. 

"II.  Charge  and  refusals  to  charge:  (1) 
Refusing  to  charge:  'First.  As  between  the 
payor  and  payee  of  a  note  like  the  ones  In 
suit  it  is  competent  to  inquire  into  the  question 
of  consideration,  and,  if  none  was  given,  the 
note  would  not  be  collectible  by  the  payee;* 
and  charghig  instead:  'That  If  this  was  a  ne- 
gotiable instrument— and  I  charge  that  it  Is,— 
and  it  was  carried  to  the  dty  of  Greenville, 
and  Beattie  Indorsed  on  the  back  of  it  as  they 
admit  he  did,  and  the  dty  of  T>reenville  took 
up  that  note  by  paying  money,  they  are  enti- 
tled to  recover.'  (2)  Refusing  to  charge:  'Sec- 
ond. The  same  is  true  as  between  the  payor 
and  any  party  to  whom  the  payee  may  have 
transferred  the  note,  if  such  party  knew  that 
the  payee  had  given  no  consideration  for  it;* 
and  charging  instead:  If  the  dty  of  Green- 
ville Is  a  purchaser  for  value,  they  are  entitled 
to  recover.'  (3)  Refusing  to  charge:  *Thhrd.  If 
the  payee  of  such  a  note,  without  having  given 
any  consideration  to  the  payor,  transfers  It  to 
a  third  party,  who  Is  acquainted  with  that 
fact,  he  would  have  no  title  unless  he  could 
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«ltow  tbat  the  iMiyor,  with  the  knowledge  of 
fiuch  tranfifer,  had  himself  taken  the  consid- 
eration from  such  third  party;*  and  charging 
instead:  'If  you  bdleve  that  these  parties  sign- 
ed that  note,— these  soretleSi— and  put  It  In 
ihe  hands  of  Ormand  &  Goforth,  the  prind- 
{mOs  of  It,  and  they  caiiled  It  to  the  dty  of 
Greenville,  and  got  Beattle  to  Indorse,  and 
the  coiporaticm  of  the  dty  of  Greenyllle  paid 
for  It,  they  are  ^itltled  to  reea?er/  (4)  Re- 
fusing to  diarge:  'Fourth.  If,  as  matter  of 
;f act,  the  payor  whov  with  knowledge  of  soeh 
transfer,  had  himself  taken  the  consideration 
from  such  third  party,  was  prlndpal,  and 
the  other  payors  were  sureties,  and  such  third 
iiarty  knew  these  relations  to  exist,  the  note 
would  not  be  bhidlng  against  the  sureties  un- 
less the  prindpal  was  authorized  by  them 
so  to  act,  and  it  would  derolye  upon  such 
third  party  to  show  such  authority  from  the 
sureties;'  and  charging  Instead:  'Before  the 
defendants  can  prevent  a  recovery.  It  would 
be  Incumbent  upon  them  to  show  by  testimony 
that  the  city  of  Greenville  knew  of  the  condi- 
tion that  the  sureties  had  made  with  the  prln- 
<!lpal,  If  there  were  any  conditions  at  alL' 

"III.  Because  the  Judgment  entered  on  the 
vezxiict  was  excessive,  being  for  thirty-six  dol- 
lars more  than  the  Jury  found." 

Hart  &  Hart,  Flnley  &  Brlce,  and  0.  B. 
Spencer,  for  appellants.  J.  A.  McOullough 
and  Wilson  &  Wilson,  for  respondent 

POPE,  J.  The  above-entitled  action  came 
on  for  trial  before  his  honor.  Judge  Watts, 
and  a  jury,  at  the  November,  1896,  term  of 
the  court  of  common  pleas  for  York  county, 
in  this  state.  After  a  verdict  in  favor  of  the 
plaintiff,  and  the  entry  of  a  Judgment  there- 
on, all  the  defendants  except  G.  C.  Ormand, 
as  survivor  of  Ormand  &  Goforth,  appealed 
therefrom.  In  order  that  the  grounds  of  ap- 
peal may  be  understood,  it  seems  to  me  that 
some  reference  to  the  pleadings,  the  testi- 
mony, and  the  charge  of  the  circuit  Judge 
will  become  necessary.  The  complaint  of 
plaintiff  alleged  that  the  defendants  were  in- 
-debted  to  It  by  reason  of  two  promissory 
notes,  executed  in  1892,  in  the  aggregate  sum 
of  $4,000,  and  Interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  the  10th  day  of 
May,  1892,  until  paid,  and  costs.  The  an- 
swer admitted  the  execution  of  the  two  notes 
tn  question,  but  denied  any  liability  to  pay 
said  notes— First  Because  they  deny  that 
plaintiff  is  the  lawful  owner  and  holder  of 
said  two  several  notes,  or  either  of  them,  by 
indorsement  transf^,  or  otherwise.  They 
allege  that  neither  W.  B.  Beattle,  cashier,  nor 
the  National  Bank  of  Greenville,  acquired 
any  title  to  the  said  notes,  or  either  of  them, 
and  that  plaintiff  had  notice  of  want  of  title 
at  the  time  of  said  alleged  transfers,  if  any 
were  made,  and  that  plaintiff  paid  no  consid- 
eration therefor.  Second.  Because  they  al- 
lege that  W.  L.  Goforth  and  G.  O.  Ormand 
"were  the  prlndpal  makers  and  payors  of  said 


two  notes,  respectively,  and  that  R.  J.  Dun- 
lap  and  the  defendants  L.  K.  Armstrong  and 
L.  R.  Williams  were  and  are  sureties  thereto; 
and  that  plaintiff  and  W.  B.  Beattle,  cashier, 
knew  the  relations  of  the  several  parties 
signing  the  two  said  notes.  Third.  Because 
they  allege  that  the  said  R.  J.  Dunlap,  now 
deceased,  and  the  defendants  Li.  R.  Williams 
and  L.  K.  Armstrong,  as  sureties,  signed  the 
two  several  notes,  payable  to  W.  B.  Seattle, 
cashier,  for  the  purpose  of  enabling  the  prin- 
cipal makers,  Ormand  &  Goforth,  to  borrow 
money  from  W.  E.  Beattle,  cashier  of  the 
National  Bank  of  Greenville,  for  the  purpose 
of  completing  In  a  speedy  and  economical 
manner  the  sewerage  work  undertaken  for 
said  plaintiff,  then  well  advanced,  and  for 
the  completion  of  which  the  said  sureties  had 
undertaken  by  their  bond.  And  it  was  not 
the  purpose  of  said  sureties,  or  either  of 
them,  in  making  said  notes,  to  permit  the 
same  to  be  negotiated  to  any  other  person  or 
corporation,  or  for  any  other  purpose,  than 
as  herein  set  forth.  And  these  defendants 
allege  that  the  plaintiff,  without  authority 
from  these  defendants,  took  possession  of 
said  two  notes  without  advancing  to  the 
principal  makers  the  cash  for  the  same,  and 
gave  said  Ormand  &  Goforth  credit  on  ac- 
count for  the  value  of  said  notes;  and  these 
defendants  are  Informed  and  believe  that  the 
said  two  notes  were  misapplied  by  plaintiff 
to  a  previously  existing  Indebtedness  by  Or- 
mand &  Groforth  to  said  city  council  (the 
plaintiff),  for  which  these  defendants  were 
in  no  wise  liable,  and  of  which  they  were 
then  Ignorant  and  to  other  purposes  not  con- 
templated by  said  contract  of  suretyship. 
Fourth.  Because  the  defendants  deny  that 
they,  or  either  of  them,  are  Indebted  to  plain- 
tiff in  any  sum  whatever  upon  said  notes,  or 
either  of  them;  and  because  the  plaintiff  is 
largely  In  excess  of  the  said  two  notes  and 
interest  on  the  same  Indebted  to  the  said  Or- 
mand &  Goforth  by  reason  of  work  and  la- 
bor done  under  this  contract  with  the  plain- 
tiff in  the  construction  of  the  sewerage  sys- 
tem. I  do  not  quote  more  from  the  answer 
on  this  fourth  defense,  so  far  as  the  indebted- 
ness of  the  plaintiff  to  Ormand  &  Goforth  for 
work  done  in  the  construction  of  the  sewer- 
age system  is  concerned,  for  the  reason  that 
this  element  seems  to  have  been  in  some  way 
eliminated  from  the  action  at  the  trial  there- 
of. 

The  testimony  is  not  voluminous.  The  fol- 
lowing Is  a  copy  of  one  of  the  notes  In  ques- 
tion. The  two  were  practically  identical; 
"12,000.00.  Greenville,  S.  C,  May  7,  1892 
On  demand  after  date,  we,  or  dther  of  us, 
promise  to  pay  to  W.  B.  Beattle,  cashier,  or 
order,  negotiable  and  payable  at  the  National 
Bank  of  Greenville^  S.  0.,  without  ofCset  the 
sum  of  two  thousand  dollars,  for  value  re- 
ceived. Interest  after  maturity  at  the  rate 
of  eight  per  cent  per  annum  until  paid.  Or- 
mand &  Goforth.  R.  J.  Dunlap.  L.  R.  Wtt- 
I4.  K,  Armstrong."     Indorsements; 
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^'Without  recoone  on  this  bank.  ]&unlin 
Beattie»  Preeldent  Wltbout  reoonrse.  W. 
m  Seattle  Cashier."  F.  J.  Bostick,  a  wit- 
neas  for  the  plaintiff,  testified,  in  substance, 
as  follows:  "As  clerk  and  treasurer  of  the 
cil7  of  Greenyille,  I  was  present  in  mj  office 
during  the  morning  of  the  Uth  May,  1802. 
There  were  present  seyeral  members  of  the 
city  council;  also  the  sewerage  contractors, 
Onhand  &  Goforth.  I  am  not  positiye  both 
of  said  contractors  were  present  I  am  cer- 
tain one  of  them  was  present.  I  think  Mr. 
Ormand  was.  The  two  notes  now  in  ques- 
tion were  in  the  hands  of  members  of  the 
city  council  when  I  entered  my  office.  The 
mayor  and  myself  were  instructed  to  indorse 
these  notes.  We  did  so,  and  I  was  then  in- 
structed to  carry  the  two  notes  over  to  the 
Greenville  National  Bank,  and  tender  them 
to  the  bank  officials.  Mr.  Ormand  went  with 
me.  When  we  tendered  the  notes  at  the 
bank,  Mr.  Seattle,  as  its  president,  said,  The 
city  council  is  now  in  funds,  and  let  the 
city  lend  the  money  on  these  notes  to  Messrs. 
Ormand  &  Goforth.'  Mr.  Beattie  then  said 
that  there  was  no  need  for  the  mayor  and 
clerk  and  treasurer  to  indorse  these  notes. 
And  he  then,  and  also  the  cashier,  wrote  the 
words  on  each  note  which  appear  on  the 
same  above  their  official  signatures.  I  then 
took  the  notes  back  to  my  office,  and  the 
mayor  then  erased  his  name,  and  I  erased 
mine.  The  city  council  then  ordered  me  to 
pay  Ormand  &  Goforth  two  thousand  and 
five  hundred  dollars  at  that  time,  and  fifteen 
hundred  dollars  afterwards.  In  all,  I  paid 
Ormand  &  Goforth  $4,000.  This  money  has 
never  been  paid  back  to  the  city  council  of 
Greenville.  Mr.  Ormand  was  present  all 
the  time."  On  his  cross-examination  he  ex- 
plained that  the  money  was  paid  by  his 
checks  on  the  Greenville  National  Bank. 
The  checks  were  produced  and  identified  by 
the  witness  as  having  been  obtained  from 
the  Greenville  National  Bank.  This  witness 
also  testified  that  when  the  bank  officers  put 
their  indorsement  on  the  two  notes  nothing 
was  paid  to  them,  and  that  the  witness  knew 
that  the  bank  had  not  advanced  any  money 
on  these  two  notes.  He  also  testified  that 
he  knew  that  Mr.  Williams,  Mr.  Dunlap,  and 
Mr.  Armstrong  were  sureties  on  the  two 
notes.  G.  0.  Ormand  was  sworn  as  a  witr 
ness  for  the  defense.  He  testified  that  he 
was  a  member  and  survivor  of  the  firm  of 
Ormand  &  Goforth;  that  said  firm  had  con- 
tracted to  construct,  and  did  construct,  the 
sewerage  system  for  the  city  of  Greenville; 
that  said  firm  began  work  about  July  31, 
1802.  He  also  testified  that  he  arranged 
with  Dunlap,  Armstrong,  and  Williams  to 
sign  the  two  notes.  It  was  offered  to  read 
depositions  made  by  Hamlin  and  W.  B.  Beat- 
tie,  and  also  that  of  Lawson  K.  Armstrong. 
The  court  declined  to  allow  the  same  read, 
on  the  ground  of  irrelevancy.  Such  testi- 
mony appears  copied  in  the  "case." 
As  the  requests  to  charge  appear  in  the 


groonds  of  appeal*  tt  will  be  well  to  report 
the  charge  of  the  presiding  Judge  and  the 
grounds  of  appeal.  We  will  now  consider 
the  grounds  of  appeaL  The  first  imputes  er- 
ror to  the  circuit  Judge  in  allowing  the  wit- 
ness F.  J.  Bostidc  to  testify  as  to  what  oc- 
curred when  the  witness  and  G.  (X  Ormand 
went  with  the  notes  to  the  National  Bank  of 
Greenville,  to  attempt  their  negotiation  with 
said  bank,  when  its  cashier,  W.  B.  Beattie, 
was  named  as  the  payer  therein,  and  when 
the  defendant  sureties  were  not  present.  It 
is  certainly  true  that  all  the  makers  of  these 
two  notes  placed  the  notes  in  the  hands  of 
G.  Cj  Ormand  as  their  agent  to  negotiate  the 
same  with  the  National  Bank  of  Greenville. 
The  defendants  so  admit  in  their  answer,  and 
such  facts,  except  as  to  Ormand's  agency,  ap- 
pear in  the  notes  themselves.  Why  was  it 
not  competent  for  this  witness,  who  was 
present  as  an  interested  person,  to  detail 
what  occurred  then  in  connection  with  the 
attempt  at  the  negotiation  of  these  notes? 
In  fact  the  admissions  of  this  witness  as  to 
what  occurred  then  Is  made  the  basis  of  the 
principal  defense  the  defendants  rely  upon. 
The  testimony  was  relevant  to  the  issues 
raised  by  the  pleadings  themselves,  but, 
apart  from  the  pleadings,  when  notes  such  as 
the  present  are  in  issue,  any  testimony  in  the 
line  marked  out  by  the  terms  of  the  notes  is 
competent. 

As  to  the  second  exception,  relating  to  the 
competency  of  certain  testimony,  as  pointed 
out  in  the  language  of  the  exception  offered, 
by  the  witness  Ormand.  The  Judge  was 
clearly  right  here.  Ormand  testified  that 
books  were  kept  by  his  firm,  which  showed 
the  condition  of  the  account  of  said  firm  with 
the  city  council  of  Greenville  at  all  times, 
and  that  his  knowledge  was  derived  from 
such  books,  but  that  he  was  unable  to  state 
from  his  memory  the  condition  and  details 
of  such  account;  also  it  did  not  appear  that 
such  books  were  not  in  existence.  Such 
books  were  the  best  and  proper  evidence  as 
to  these  matters.  It  was  not  error  to  deny 
this  witness  any  right  to  speak  of  this  ac- 
count from  memory  as  to  the  same. 

As  to  the  third  exception.  The  witnesses 
Ormand,  Armstrong,  and  Williams  could  not 
testify  as  to  conversations  of  the  makers  of 
these  notes  at  the  time  they  were  signed,  un- 
less it  was  first  proved  that  the  plaintiff,  or 
some  one  or  more  of  its  agents,  were  told  of 
these  conversations  between  the  makers.  There 
was  no  effort  to  prove  any  such  knowledge  on 
the  part  of  the  city  council  or  its  agents. 

As  to  the  fourth  exception,  in  relation  to  the 
depositioDS  of  HamUn,  Beattie^  and  W.  B. 
Beattie  relating  to  no  consideration  passing 
when  they,  as  officers  of  the  bank,  wrote  their 
Indorsements  without  recourse  upon  the  two 
notes.  The  defendants  had  the  right  to  this 
testlmcmy,  but  it  was  immaterial  error,  because 
the  plaintiff,  through  its  witness  F.  J.  Bos- 
tick,  fuUy  admitted  that  nothing  was  paid  to 
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tbe  bank  at  tlie  tinM  theie  Indoisemeiits  weM 
made  1^  Its  officers. 

Fifth  exception,  as  to  the  admisston  of  the 
d^KMltkni  of  WUUams,  one  of  the  sureties  to 
the  two  notes.  The  drcnit  Judge  oxDmltted  no 
error  in  refusing  to  allow  this  deposition  to 
he  read  lu  testimony.  It  related  to  the  convert 
satiOD  alleged  to  haye  occurred  between  the 
makers  when  thisy  signed  the  two  notes,  and 
DO  notice  of  such  conyorsation  was  brought 
home  to  the  city  coancU  or  its  agents. 

We  come  now  to  the  alleged  ^rors  of  the 
circuit  Judge  In  his  charge  and  refusals  to 
charge.  It  is  settled  law  that  the  charge  of 
the  Judge  must  be  restricted  to  the  issues 
raised  by  the  pleadings  and  the  testimony  in 
the  causa  TbMt  i>ortion  of  the  constitution  of 
the  state  which  requires  that  Judges  "shall 
declare  the  law"  means  that  circuit  judges 
shall  declare  the  law  Inyolyed  or  necessary  in 
causes  then  on  trial,  and  not  that  Judges  shall 
declare  the  whole  of  the  law  embracing  all 
cases,  dyil  and  criminal.  What  were  the  is- 
sues t^idered  by  the  pleadings  and  laised  at 
the  trial?  Fhrst  That  the  plaintiff  could  not 
hold  the  defendants  to  any  liability  on  the 
two  notes  sued  on,  because  the  notes  were  on 
their  face  made  negotiable  by  the  National 
Bank  at  Greenville,  but  were  not  so  negotiat- 
ed. Second.  Because  the  indorsement 'by  tbe 
president  and  cashier  of  the  GreenylQe  Nation- 
al Bank,  being  without  yalue,  was  a  nullity, 
and  did  not  and  could  not  carry  title  to  the 
notes  to  the  dty  council  of  OreenrlUe.  Third. 
Because,  eveo  if  such  Indorsement  of  said 
bank  was  yalid,  the  city  council  were  not 
holders  for  value,  by  reason  of  the  fact  that 
tbere  was  no  value  paid  by  the  plaintiff  for 
sQch  notes.  Fourth.  Because  the  city  council 
could  not  be  holders  for  value,  as  against  the 
soreties,  by  reason  of  the  fact  they  took  said 
notes  with  fall  notice  of  the  conditions  ex- 
pressed in  the  face  of  said  notes.  Fifth.  Be- 
cause the  dty  council  of  Greenville  could  not 
be  the  legal  holders  of  said  notes,  because  of 
a  condition  made  by  the  makers  of  the  notes 
at  the  time  they  signed  the  same,  although  not 
expressed  on  the  face  of  tbe  notes.  Sixth.  Be- 
cause the  dty  council  had  notice  of  the  fact 
that  the  defendants,  except  Goforth,  were 
sureties  only,  and  therefore  it  was  incompe- 
tent tor  Qrmand  &  Goforth  to  vary  the  terms 
jot  said  notes  without  the  approval  of  said 
sureties;  and,  having  done  so,  the  dty  council 
of  Greenville,  as  against  said  sureties,  had  no 
right  to  the  position  of  holders  of  these  notes. 

I  confess,  at  the  outset,  that  this  action,  or 
rather  the  appeal  therefrom,  has  occasioned 
me  profound  concern,  for,  on  the  one  hand» 
the  rights  of  holdem  for  full  value  of  negotia- 
ble notes  are  concerned;  and  on  the  other 
hand  the  rights  of  indorsers,  who  claim  that 
their  contract  should  be  restricted  by  the  terms 
actually  employed  by  them  in  the  notes  which 
represent  their  contract,  are  Involved;  and.  If 
I  fail  to  mete  out  the  law  merchant  In  this 
course,  it  Is  not  by  reason  of  the  want  of  care- 
tul,  piiytracted,  and  patient  reflection  on  my 


part  The  cases  of  Fowler  v.  Allen,  82  8.  0. 
228,  10  8.  B.  947,  and  8ullivan  v.  Williluns^ 
43  8.  O.  488,  21  8.  fl.  042,  establish  the  doc- 
trine hk  this  state  that,  when  the  makers- 
including  sureties— Introst  a  negotiable  note  to 
one  of  the  makers  to  carry  out  the  terms  of 
the  contract,  he  is  made  the  agent  of  such 
makers.  Now,  I  wish  to  be  understood  cor- 
rectly Just  hen,  I  do  not  mean  that  any  gen* 
oral  agency  is  thus  created;  that  such  an 
agent  can  do  anything  and  eveiythlng;  hot 
such  agent  can  do  everything  within  the  con- 
templation of  the  contract  as  expressed  there- 
in. Now,  it  is  admitted  on  all  hands  that  the 
firm  of  Ormand  &  Goforth  were  introsted  with 
these  notes  after  the  parties  had  signed  the 
same.  What  was  the  admitted  purpose  of 
these  notes?  The  defendants,  in  thdr  answer, 
say  it  was  their  ^'purpose  of  enabling  the  prin- 
dpel  makers,  Ormand  &  Goforth,  to  borrow 
money  from  W.  B.  Beattle,  cashier  of  the  Na- 
tional Bank  of  Greenville,  for  the  purpose  of 
completing  in  a  speedy  and  economical  man- 
ner the  sewerage  work  undertaken  for  said 
plaintiflythen  well  advanoed,and  for  the  cam- 
pletion  of  which  the  said  Buretiea  had  under- 
taken by  their  bond."  (Italics  mine.)  The 
contract  for  the  sewerage  work  was  begun 
about  April  1,  1882,  and  completed  in  Septem- 
ber, 1892.  It  is  not  claimed  that  there  was 
any  diversion  of  any  of  these  funds  arising 
from  the  negotiation  of  these  two  notes.  It  is 
true,  in  this  ooimectlon,  that  the  defendant 
sureties  In  their  answer  did  claim  that  the 
notes  did  not  yidd  to  Ormand  &  Goforth  any 
money,  but  that  the  sum  was  given  as  a  credit 
on  Ormand  &  Goforth's  account  with  the  city 
council  of  Greenville  on  the  sewerage  con- 
tract; but  the  testimony  was  absolutely  con- 
vincing in  the  cause  that  |4,000  was  paid  in 
cash  by  the  city  council  of  Gre^iville  to  Or- 
mand &  Goforth  on  these  two  notes;  so,  in 
the  charge  of  the  Judge,  there  was  no  request 
from  defendants  hi  reference  to  the  fact  that 
money  was  not  paid  by  the  dty  council  of 
Greenville  to  Otmand  &  Goforth  on  these  two 
notes.  Thus  they  left  it  as  a  fact  to  be  deter- 
mined by  the  Jury  whether  the  city  council 
paid  value  for  the  notes;  and  by  the  verdict 
of  the  Jury  it  was  established  that  the  dty 
council  did  pay  value  for  the  notes.  And  It 
will  appear  by  reference  to  the  requests  to 
charge  that  the  defendant  sureties  made  thehr 
battle  on  the  ground  that  they  alone  contract- 
ed in  their  notes  for  the  som  to.  be  negotiated 
at  the  Greenville  National  Bank,  and  by  no 
other  person  or  corporation.  We  have  already 
seen  that  there  was  no  material  diversion  of 
the  funds  which  It  was  agreed  betweoi  the 
makers  should  be  realized  by  the  negotiaticm 
of  this  note,  and  that  the  $4,000  named  in  the 
two  notes  was  actually  paid  to  Ormand  &  Go- 
forth  by  the  city  council  It  remains,  then,  to 
determine  if  the  surety  defendants  are  releas- 
ed by  the  fact  that  the  officers  of  the  bank  at 
Gre^ville  did  not  actually  pay  any  money  or 
recdve  any  money.  To  test  this  matter  prac- 
tically, what  would  have  been  the  result  if 
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the  ^ty  eonncil  of  Greenville  had  paid  the 
$4,000  without  the  noted  ever  having  been  ear- 
ned to  the  National  Bank  of  Greenville?  I 
think,  under  the  authority  of  Peaae  v.  Dwight, 
6  How.  190,  the  dty  council  of  Greenville 
could  maintain  this  action  under  that  decision. 
It  was  held  that  the  statute  of  8  &  4  Anne,  c. 
9,  would  be  answered  In  case  of  a  note  recit- 
ing In  its  body  that  '"Walter  Chester  and 
Pease,  Chester  ft  GOt  or  order"  were  the 
payees,  If  only  Pease,  Ohester  ft  Co.,  with 
which  firm  Walter  Chester  was  in  no  wise  con- 
nected, indorsed  said  note,  and  Walter  Ches- 
ter refused  to  Indorse  said  note.  The  princi- 
ple affirmed  was  that,  Inasmuch  as  the  plain- 
tiff Dwight,  who  had  paid  fuU  value  for  the 
note  upon  the  Indorsement  of  It  by  one  of  the 
payees,  to  wit.  Pease,  Ohester  ft  Co.,  this  deci- 
sion was  made  to  answer  the  old  requirements 
as  to  ownership  of  commercial  paper  payable 
by  "order,"  which  requirements  were  very 
strict  in  the  matter  of  the  indorsement  of  such 
paper,  to  enable  one  as  indorsee  to  maintain  his 
action.  But  now,  under  the  changes  wrought 
by  our  Code  of  Procedure,  it  is  not  necessary 
that  a  holder  for  value  of  such  paper  should 
have  the  same  indorsed  to  him;  for,  If  he  Is 
the  legal  owner  and  holder  of  such  note,  he 
not  only  may  sue,  but  he  alone  can  sue,  ex- 
cept In  cases  of  certain  trusts.  It  seems  to 
me  that,  when  the  indorsement  in  blank  with- 
out recourse  appeared  upon  these  two  notes 
by  the  said  National  Bank  of  Greenville,  al- 
though they  neither  received  nor  paid  a  dol- 
lar therefor,  it  did  not  interfere  with  the 
rights  of  the  surety  makers  of  the  note.  If 
the  bank  had  discounted  the  paper  In  due 
course  of  bushiess,  It  was  in  the  power  of  the 
bank  the  next  minute  to  transfer  such  paper 
to  any  one  else,  so  that  their  indorsement  in 
blank  was  without  actually  discounting  the 
paper  itself,  to  enable  a  third  party  (as  the 
city  council  of  Greenville)  to  pay  every  dollar 
to  the  makers,  Ormand  ft  Goforth,  to  thereby 
become  the  lawful  owners  and  holders  of  said 
paper.  Now,  I  admit  that  the  city  council  of 
Greenville  could  not  have  acquired  those  notes 
except  by  the  payment  of  the  $4,000,  as  con- 
templated by  the  makers;  in  other  words,  they 
could  not  have  taken  that  papa*,  and  applied 
it  to  the  payment  of  any  balance  due  to  them 
by  Ormand  ft  Goforth  under  this  contract  to 
construct  a  sewerage  system  for  the  city.  It 
seems  to  me  that  the  case  of  Powell  v.  Wa- 
ters, 17  Johns.  176,  where  A.  made  a  note  pay- 
able to  B.,  or  order,  was  indorsed  by  B.  for 
the  purpose  of  being  discounted  at  a  bank, 
and  negotiated  to  a  third  person  with  a  full 
knowledge  of  the  circumstances,  and  the  hold- 
er was  allowed  to  recover,  is  fully  up  to  the 
point  hivolved  in  this  case.  I  am  inclined  to 
hold  that  the  use  of  the  name  of  the  cashier 
of  the  bank  as  payee,  and  also  the  making  of 
the  note  negotiable  at  such  bank,  merely  put 
it  in  the  power  of  these  sureties  to  prevent  any 
diversion  of  such  notes  to  any  other  purpose 
than  raising  the  $4,000.  This  was  effected  in 
the  case  of  Dogan  v.  Dubois,  2  Rich,  Eq.  85. 


It  appears  in  that  case  that  one  Dubois  was  Id 
business  at  Union,  in  this  state,  and,  desiring 
to  raise  $2,000  in  cash,  he  applied  to  William 
Rice  to  Indorse  a  note  for  that  amount  at  a 
bank  in  the  city  of  Columbia,  &  O.  When 
Dubois  applied  to  Rice,  the  note  already  had 
the  name  of  John  Gist  as  payee  and  Indorser 
thereon.  Rice  paid  $2,000  in  cash,  and  carried 
the  note  to  the  bank,  when,  upon  his  indorse- 
ment, the  bank  cashed  the  note  for  him.  Be- 
fore the  maturity  of  this  note,  Dubois  applied 
to  Glenn  and  Shelton  to  Indorse  a  new  note, 
also  payable  at  the  bank  for  a  like  sum,  to 
r^ew  the  first  note,  on  which  John  Gist  and 
Bice  appeared  as  indorsers.  They  did  so, 
Glenn  being  first  Indorser,  and  Shelton  second 
Indorser.  This  note  was  sent  by  Dubois  to 
Rice,  who  was  then  in  Columbia,  with  $20  In 
cash,  directing  said  Rice  to  carry  the  note  to 
the  iMtnk  for  discount  in  substitution  of  the 
first  note.  Before  Rice  could  apply  to  the 
bank  with  this  second  note,  Glenn  became 
alarmed  as  to  Dubois,  and  at  once  wrote  to 
the  bank,  refusing  to  stand  as  Indorser  on  the 
note;  and  also  makhag  demand  upon  Rice  for 
the  note  he  had  Indorsed,  and  in  Rice's  hands, 
as  aforesaid.  Rice  refused  to  deliver  the  note. 
Afterwards  Rice  did.  It  was  found  by  a  jury 
that  John  Gist's  name  on  the  note  was  a  for- 
gery, and  Rice  bad  to  pay  the  first  note  to  the 
bank.  Thereupon  Glenn  had  received  a  mort- 
gage from  Dubois  to  protect  him  as  indorser. 
Dubois'  general  creditors  attached  hia  property, 
and  obtained  judgments  for  their  respective 
debts.  Glenn  and  the  executors  of  Rice  made 
this  agreement:  That  Glenn  would  confess  a 
judgment  for  the  $2,000  note,  and  that  the 
executors  of  Rice  would  satisfy  the  same  of 
record  at  once,  but  Glenn  was  to  execute  the 
transfer  of  the  mortgage  Dubois  had  given 
him  to  such  executors.  This  agreement  was 
fulfilled.  The  general  creditors  of  Dubois, 
whose  claims  had  been  reduced  to  judgment, 
claimed  that  such  assignment  of  the  mortgage 
by  Glenn  to  the  executors  of  Rice  was  null 
and  void,  as  Glenn  had  not  in  fact  any  claim 
against  Dubois,  and  therefore  Dubois'  mort- 
gage to  Glenn  was  a  nullity.  The  court  held 
that  Glenn,  as  an  accommodation  indorser  on 
Dubois'  note  made  payable  at  the  bank,  and  in 
the  hands  of  Rice,  as  Dubois'  agent  for  that 
purpose,  had  a  perfect  right  to  withdraw  from 
his  engagement  as  such  accommodation  iu; 
dorser  at  any  time  before  the  note  was  nego- 
tiated at  the  bank,  and  also  that  the  note  waa 
in  the  bands  of  Rice  purely  as  the  agent  of 
Dubois  to  be  negotiated  at  the  bank  to  renew 
the  old  note,  and  that  Rice  could  not  direct  it 
to  any  other  purposes.  The  court  adjudged 
that  no  rights  in  Glenn,  as  to  the  mortgage  of 
Dubois  to  him,  had  any  existence.  It  will  be 
seen  that  in  the  case  just  considered  no  con- 
sideration passed  from  Rice  to  Dubois  on  the 
second  note;  hence  this  decision  does  not  an- 
tagonize the  position  I  have  taken  hi  the  case 
at  bar;  but  this  case  is  authority  for  the  posi- 
tion that  an  accommodation  Indorser  may 
withdraw  his  name  from  a  note  at  any  time 
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before  the  note  to  actnaUy  negotiated.  I  make 
this  observation  to  dispose  of  any  question,  If 
It  bad  been  made  (and  It  was  not)»  that  the 
city  council  had  no  rUrbt  to  withdraw  their 
Intended  Indorsement  as  accommodation  mak- 
ers of  these  notes.  No  actual  negotiation  of 
such  notes  for  value  bad  been  made  when  the 
mayor  and  dty  derk  erased  their  names  as 
accommodation  Indoraers.  But  no  such  ques- 
tion to  raised  In  thto  case,  and  therefore  thUi 
decision  to  unwananted.  I  cannot  agree  that 
the  circuit  judge  committed  any  error  In  hto 
charge  as  pointed  out  in  the  exceptions  here 
presented. 

The  last  exception  relates  to  the  matter  of 
an  Increase  In  the  amount  of  the  Judgment 
over  the  verdict  rendered.  Thto  court.  In  law 
cases,  to  confined  to  the  correction  of  errors  of 
tow  In  the  court  below.  I  see  no  evidence 
in  the  "case*'  for  appeal  that  any  sudi  ques- 
tion has  been  presented  to  or  passed  upon  by 
the  circuit  judge.  Thto  seems  to  me,  there- 
fore^ the  first  time  any  court  had  its  attention 
called  to  thto  matter.  I  must  decline  to  con- 
sider It,  but  without  prejudice  to  any  appli- 
cation to  the  drcifit  court  for  a  correction  In 
the  amount  of  the  judgment  in  excess  of  the 
verdict.  The  foregoing  presents  my  own 
views  of  the  merits  of  thto  appeal,  and  I  think 
the  judgment  of  thto  court  should  be,  it  to  the 
judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  affirmed.  But  the  majori- 
ty of  the  court  think  otherwise,  and  therefore, 
as  the  organ  of  the  court,  I  announce  its  judg- 
ment that  the  judgment  of  the  circuit  court 
be  reversed,  but  I  dissent  from  that  judgment 

MdYBR,  0.  J.  I  dissent  It  must  be  re- 
membered that  thto  f^peal  taivolves  only  the 
rights  ot  sureties,  who,  as  to  well  setUed,  are 
entitled  to  stand  upon  the  terms  of  their  con- 
tract as  expressed  In  the  papa  evidencing  sqch 
contract  Here,  by  the  express  terms  of  the 
notes,  which  constitute  the  only  evidence  of 
the  contract  which  the  plaintiffs  are  seeking  to 
enforce,  the  appeUants  bound  themselves  to 
pay  to  W.  B.  Beattie,  cashier,  or  order,  nego- 
ttoble  and  payable  at  the  National  Bank  of 
Greenville,  S.  0.,  a  specified  sum  of  money. 
Thto  obligation,  by  Its  tenn%  rendered  appel- 
lants Uable  to  paj  to  said  Beattie,  or  to  any 
person  to  whom  he  might  legally  transfer  such 
obligation,  the  sum  of  money  specified  there- 
in, and  did  not  create  any  liability  to  pay  the 
ssme  to  any  other  person.  When  the  plaintiff 
brought  thto  action  to  enforce  performance  of 
the  contract  of  appellants,  It  must  not  only 
show  that  appeUants  executed  said  notes  (as 
to  which  there  to  no  evidence),  but  tt  must  also 
show  that  the  same  have  been  duly  transfer- 
red to  the  plaintiff  by  the  payee  named  In  said 
notes,  or  some  subsequent  lawful  transferee 
thereof;  and  as  to  thto  It  seems  to  me  that 
the  plaintiff  has  failed  to  make  out  Its  caae. 
The  undisputed  testimony  Introduced  by  the 
plaintiff  itself  shows  that  the  plaintiff  never 
acquired  a  1^^  titie  to  the  notes.  Beattie 
never  acquired  a  legal  title  to  these  notes,  as 


he  expressly  refused  to  accept  them;  and,  if 
he  acquired  no  legal  title,  I  do  not  see  how  be 
could  transfer  any  title  to  the  plaintiff 
through  its  treasurer,  Bostick,  who  was  the 
agent  of  plaintiff  in  the  transaction;  and  no- 
tice to  the  agent  was  notice  to  the  principal. 
The  plaintiff  cannot,  therefoze,  daim  to  be  an 
Innocent  holder  for  value,  without  notice.  If 
plaintiff  had  acquired  these  notes  In  the  regu- 
lar course  of  business,  without  notice,  then  the 
result  would  perhaps  be  different  Of  course, 
if  Ormand  &  Qoforth  received  the  money  0pec^ 
ified  in  the  notes  from  the  plaintiff,  as  the  tes- 
timony seems  to  show,  then  they  would  be 
Uable  upon  that  ground;  but  not  so  as  to  ap- 
pellants, who  are  mere  sureties,  and  can  only 
be  held  Uable  on  their  contract  as  they  made 
it  They  could  not  be  hdd  liable  to  Beattie, 
because  he  never  accepted  the  notes,  and  nev- 
er made  any  contract  with  them,  and  they 
cannot  be  held  Uable  to  any  person  to  whom 
he  transferred  the  notes  without  authority, 
who  had  notice  of  such  want  of  authority. 

GARY,  ▲.  J.  As  I  do  not  concur  in  the 
opinion  of  Mr.  Justice  POPE,  I  wiU  state 
briefly  the  grounds  of  my  dissent  After  the 
notes  were  signed  by  Ormand  &  Goforth  as 
prindpato  and  R.  J.  Duntop,  L.  R.  WUUams, 
and  L.  K.  Armstrong  as  sureties,  they  were 
indorsed  hy  W.  W.  GUreath,  mayor,  and  T.  J. 
Bostick,  clerk  and  treasurer  of  the  city  of 
GreenviUe,  by  authority  of  the  city  council  of 
Greenville.  The  plaintiff  thus  became  a  co- 
surety with  other  sureties  who  had  signed  the 
notes.  At  the  time  the  dty  councU  of  Green- 
viUe indorsed  the  notes  as  aforesaid,  it  knew 
that  R.  J.  Dunlap,  L.  R.  WUUams,  and  L.  K. 
Armstrong  were  sureties  on  said  notes.  When 
HamUn  Beattie,  as  president,  and  W.  O. 
Beattie,  as  cashier  of  the  National  Bank  of 
GreenviUe,  Indorsed  the  notes  in  the  manner 
set  forth  In  the  opinion  of  Mr.  Justice  POPS, 
the  dty  coundl  of  GreenviUe  was  a  co^iurety 
with  other  sureties.  It  was  after  the  notes 
were  Indorsed  by  HamUn  Beattie  and  W.  B. 
Beattie  as  aforesaid  that  the  dty  coundl  of 
GreenviUe  erased  its  indorsements  upon  the 
notes.  As  the  plaintiff  was  a  co-surety  with 
the  other  sureties  at  the  time  It  aUeges  In  the 
complaint  that  It  became  the  lawful  owner 
and  holder  of  said  notes,  hto  honor,  the  presid- 
ing judge,  was  In  error  in  diaiging  the  jury: 
'*If  you  beUeve  the  testimony  of  the  plaintiff 
that  these  notes  were  executed  by  Ormand  & 
Goforth  as  prindpato,  and  that  these  other  de- 
fendants signed  as  sureties;  that  the  note  was 
a  negotiable  note  (that  to,  a  note  not  sealed), 
made  payable  to  W.  B.  Beattie  as  cashier,  and 
Beattie  indorsed  that  note,  and  the  dty  coun- 
cU of  GreenviUe  advanced  the  money  for  the 
value  of  the  note,— -then  I  charge  you,  as  mat- 
ter of  law,  that  the  dty  coundl  of  Gre^viUe 
to  entitied  to  recover  the  fuU  amount  they  have 
asked  for  here."  Under  thto  diaige  the  Jury 
had  the  right  to  render  a  verdict  in  fbvor  of 
the  plaintiff  for  the  full  amount  mentioned  In 
the  notes,  although  they  might  have  believed 
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from  the  tMltnony  that  the  plaintiff  was  llo^ 
ble  as  a  co-cnirel/*  Furtbennore,  whatever 
oCher  rights  the  plaintiff  may  have  acquhred  In 
the  notes.  It  did  not  become  the  lawful  owner 
and  holder  thereof  by  the  Indorsement  of  the 
ofHcers  of  the  National  Bank  of  Greenville,  aa 
alleged  in  the  complaint,  for  the  following  rea- 
sons: Thid  notes  were  executed  for  the  pur* 
pose  of  raising  money  by  discount,  which  fact 
was  known  both  to  W.  B.  Beattie,  cashier,  and 
the  plaintiff  herein.  As  W.  B.  Beattie,  cash- 
ier, did  not  discount  the  notes,  which  was  the 
c(Hidltion  upon  which  he  was  to  become  the 
lawful  owner  and  holder  thereof,  he  did  not 
acquire  such  rights;  and,  as  the  plaintiff  had 
notice  of  these  facts,  it  could  not  become  the 
lawful  owner,  and  holder  of  the  notes  by  the 
Indorsement  of  W.  B.  Beattie,  cashier,  as  al- 
leged in  the  complaint.  W.  B.  Beattie,  cash- 
ier, occupied  the  position  of  the  payee  of  a 
note  in  possession  thereof  without  considera- 
tion, and  therefore  void.  The  plaintiff,  with 
knowledge  of  these  facts,  could  not,  by  the 
indorsement  of  W.  B.  Beattie,  cashier,  become 
the  lawful  owner  and  holder  thereof.  I  there- 
fore think  the  Judgment  of  the  circuit  court 
should  be  reversed,  and  the  case  remanded  to 
that  court  for  a  new  trial. 


on  N.  c.  88) 

JOHNSON  V.  MARCOM  eC  al. 

(Supreme  Ck>art  of  North  Carolina.     Oct  26b 
1807.) 

JUDOMSNTS  —  HODITIOATIOH  OH  MOTXOK  —  EXSCO- 
TOB8  AND  COLLBCTORS— CODITSBL  FbBS— 

Superior  Court— Jurisdiction. 

L  After  recovery  of  a  final  Judgment,  In  favor 
of  an  executor,  on  the  collector's  bond,  for  the 
moneys  in  the  hands  of  the  colIectcHr  belonging  to 
the  estate,  it  was  error,  under  Code,  S  274,  to 
allow  such  collector  to  retain  out  of  sucb  moneys 
a  sum  paid  to  his  counsel  in  such  litigation,  in  the 
absence  of  notice  and  of  any  showing  that  such 
Judgment  had  been  taken  throu|di  his  mistake, 
inadvtftence,  surprise,  or  excusable  neglect. 

2.  Under  Code.  S  1524,  the  allowance  of  the 
expenditures  of  the  collector  of  an  estate  is  with- 
in the  original  jurisdiction  of  the  cleric  of  the 
superior  court,  and  therefore  the  court  itself  is 
Without  power  to  make  such  allowance. 

Appeal  from  superior  court.  Wake  county; 
Adams,  Judge. 

Action  by  R  A.  Johnson,  as  executor  of  the 
will  of  Frank  Palmer,  deceased,  against  J.  O. 
Marcom  and  the  sureties  on  his  bond  as  col- 
lector of  said  estate,  pending  an  issue  raised  by 
a  caveat  to  said  will.  In  which  action  plaintiff 
recovered  Judgment  hi  the  sum  of  $120.  At  a 
subsequent  term,  defendant  Marcom  obtained 
an  order  allowing  him  to  retain  out  of  the 
funds  of  said  estate  remaining  in  his  hands  the 
sum  of  $30,  as  counsel  fees  paid  by  him  in  de- 
fense of  said  estate,  from  which  order  plain- 
tiff appesls.     Beversed. 

Battle  &  Mordecal,  for  appellant  Aigo  & 
Snow,  for  appellee. 

MONTGOMERY,  J.  A  caveat  was  filed  to 
the  will  of  Frank  Palmer,  deceased,  on  the 


28th  of  May,  1896,  the  day  after  the  will  was 
admitted  to  probate  before  the  clerk  of  the 
superior  court  of  Wake  county.  The  execu- 
tor, B.  A.  Johnson,  was  removed  without  notice 
and  without  fault,  and  the  d^endant  Marcom  - 
was  appointed  collector  of  the  decedent's  es- 
tate. These  orders  of  the  derk,  on  the  appeal 
of  the  executor,  were  reversed  at  the  next 
term  of  the  superior  court,  and  the  ruling  ct 
that  court  affirmed,  on  the  appeal  of  def^id- 
ant,  by  this  court  The  executor,  Johnson,  up- 
on being  r^nstated,  demanded  of  the  defend- 
ant an  amount  of  money  which  he  had  receiv- 
ed, as  collector,  on  the  24th  of  July,  1885,  from 
the  Life  Insurance  Company  of  Virginia,  on 
the  policy  of  the  testator;  and,  upon  refusal, 
the  action  was  begun  in  which  the  order  now 
before  us  for  review  was  made,  l^e  caae  was 
tried  at  the  October  term,  1890,  and  the  plain- 
tiff recov^ed  Judgment  against  the  defendant 
Marcom  and  the  sureties  on  his  bond  as  col- 
lector for  the  penalty  of  the  bond,  to  be  dis- 
charged upon  the  payment  of  the  sum  al  fl20, 
the  amount  of  the  policy  of  insurance,  the  in- 
terest, and  costs.  At  the  February  term  fol- 
lowing, the  defendant  made  a  motion,  without 
notice,  and  without  any  allegation  that  the 
Judgment  against  him  was  taken  through  his 
mistake^  inadvertence,  surprise,  or  excusable 
neglect,  asking  to  be  allowed  by  the  court  to 
retain  out  of  the  amount  stUl  remaining  in 
his  hands  the  sum  of  $30,  which  he  alleged 
he  had  paid  to  his  counsel.  His  honor  made 
an  order  in  the  following  words:  *miis  cause 
coming  OD,  upon  motion  to  allow  coimsel  fees 
of  $30,  which  said  collector  contracted  in  his 
defense  of  the  possession  of  the  estate  of  Mar- 
tin Palmer,  deceased,  and  it  appearing  to  the 
court  that  the  same  are  reasonable,  and  have 
been  actually  paid  to  counsel,  it  is  considered 
and  adjudged  that  said  collector  be,  and  Is 
herebyf  allowed  the  said  sum  of  ^SO  as  coun- 
sel fees,  and  that  the  same  be  deducted  from 
the  fund  still  remaining  in  his  handa,  upon 
final  payment  of  the  same.'' 

There  was  error  in  the  making  of  this  order. 
The  Judgment  in  the  original  action  was  a  final 
Judgment,  and  one  superior  court  judge  cannot 
reverse  or  set  aside,  in  whole  or  In  part  the 
Judgment  or  order  of  another  Judge,  except  up- 
on notice,  and  for  the  reason  that  hi  the  ren- 
dering of  the  Judgment,  there  was  on  the  part 
of  the  complainant  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  by  which  he  has 
been  tajured.  Henry  v.  HUHard,  120  N.  C. 
479,  27  S.  B.  180;  Code,  {  274.  The  defendant 
cannot  complain  that  the  allowance  he  seeks 
to  reimbtu'se  him  for  fees  paid  to  counsel  is 
defeated  by  a  purely  technical  rule  of  court 
practice.  He  is  not  entitled  to  the  aUowance 
upon  the  merits.  In  the  action  he  did  not 
render  any  service  top  the  benefit  of  the  estate 
of  the  testator,  but  on  the  other  hand,  he  did 
his  utmost  to  defeat  the  claim  of  the  executor. 
He  denied  the  right  of  the  executor  to  re- 
cover, and  averred  that  the  amount  in  dispute 
was  the  property  of  one  Mary  Lyon,  and  **tha.t 
said  policy  and  money  were  not  of  the  assets 
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of  the  estate  oi  Fhuik  Palmer,  deceased,  were 
not  received  aa  sacb  l^  said  Marcom,  and  do 
not  belong  to  the  estate."  Hie  defendant  real- 
ly was  aiding  one  whose  claims  were  adyerse 
to  that  of  the  ptaintifl.  He  was  not  even  pro- 
fessing to  act  for  the  benefit  of  the  estate  of 
Frank  Palmer,  dfrectly  or  indirectly;  and  the 
qnestlon,  therefore,  of  the  allowance  of  rea^ 
sonable  counsel  fees  to  persons  whb  act  in  a 
fiduciary  capacity,  does  not  arise,  and  need 
not  be  discussed.  If  his  honor  intended,  as 
tt  seems  tie  did,  to  base  his  order  upon  the 
fact  that  the  defendant  had  taken  care  of  the 
estate  of  the  testator  during  the  time  he  was 
acting  collector,  and  that  he  ought  to  be  com- 
pensated for  that  service,  he  had  no  power  to 
make  such  allowance,  for  that  matter  is  in  the 
original  Jurisdiction  of  the  clerk  of  the  superior 
court     Code,  1 1524.     Reversed* 


on  N.  C.  66) 

BBN^ON  V.  OOLLINS. 

(Biqtreme  Court  of  North  Carolina.     Oct.  26, 

1897.) 

Ap^balablb  Obdbb. 

An  appeal  from  an  order  setting  aside  a  ver> 

diet  on  one  of  several  issues  presented  to  the  jury, 

and  granting  a  new  trial  on  that  issue,  is  {Nrema- 

ture,  and  will  be  dismissed. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Tlmberlake,  Judge. 

Action  by  W.  A.  Benton  against  Buffln  Col- 
Uns.  From  an  order  granting  a  new  trial  as. 
to  one  issue,  defendant  appeals.    Dismissed. 

F.  &  Spruill,  W.  B.  Shaw,  and  T.  W.  Bickett, 
for  appellant  Charles  M.  Cooke,  for  appel- 
lee. 

FAIBOLOTH,  C.  J.  A  verdict  was  record- 
ed on  all  the  issues  submitted.  On  motion 
of  tbe  plaintiff,  the  court  set  aside  the  ver- 
dict on  the  issue  of  damages,  and  awarded  a 
new  trial  on  that  issue.  The  defendant  ez« 
cepted  to  this  ruling  and  order,  and  appealed 
to  this  court  The  appeal  is  premature.  He 
should  have  noted  his  exception,  and  pro- 
ceeded with  the  trial,  and  brought  the  w^ole 
case  to  this  court  on  final  Judgment  This 
course  would  not  affect  any  substantial  right 
This  question  has  been  so  often  decided  as 
to  need  only  a  reference  to  Hilliard  v'.  Oram, 
106  N.  C.  467,  11  S.  B.  514,  and  the  numerous 
cited.    Appeal  dismissed* 


(in  N.  C.  661) 

8TATB  V.  BOBBBTSON. 

(Supreme  Court  of  North  Carolhia.     Oct  26, 
1897.) 

8EDI70TTO2Y  —  EVXDBK^B  —  IMPEACBHBNT    OT    WlT- 

nbss^-Triav^Rbmarks  of  Court. 

1.  In  a  iR^>8ecution  for  seduction  it  is  competent 
for  the  s&ite  to  show  other  acts  of  sexual  inter- 
course bctw^n  defendant  and  prosecutrix  since 
the  date  of  the  act  alleged. 

2.  In  a  prosecution  for  seduction,  where  H.,  a 
witness  for  the  defense,  had  testified  that  he  had 
sexual  intercourse  with  the  prosecutrix  prior  to 
the  alleged  dtite  of  her  first  mtercourse  with  de- 


fendant, and  one  W.,  a  staters  witness,  had  testi- 
fied to  a  eonvenation  with  H.,  in  whidi  the  lat- 
t^,  hi  reply  to  a  question^  denied  that  he  had  had 
illicit  intercourse  With  the  prosecutrix,  stating 
that  she  was  a  lady,  it  was  competent  for  the 
state  to  show  by  a  witness,  who  was  near  by 
when  the  alleged  poaversation  oocuned,  that,  on 
hearing  tbe  name  of  prosecutrix  mentioned,  he 
went  up  to  the  parties:  and  heard  H.  say,  "it  is 
not  so;  I  always  found  her  to  be  a  lady." 

8.  When  the  prosecutrix  hi  a  trial  for  seduc- 
tion weepingiy  denied  that  she  had  sexual  mter- 
course with  any  one  but  defendant,  certain  per- 
sons present  who  had  previously  created  consid- 
erable disorder,  burst  into  loud  laughter,  where- 
upon the  judge  called  for  order,  saying  "If  I 
could  discover  the  infernal  fiends  who  laugh  in 
such  a  manner,  I  would  send  them  to  jaU  for  con- 
tempt" Hdd  not  a  violation  of  Code,  §  413,  pro- 
hibiting the  judge  from  expressing  an  opinion  on 
the  facts. 

Appeal  from  superior  court,  Wake  county; 
Robinson,  Judge. 

Thomas  Robertson  was  convicted  of  seduc- 
tion under  promise  to  marry,  and  appeals. 
Affirmed. 

Battle  &  Mordecai  and  Argo  A  Snow,  for 
appellant  The  Attorney  General  and  Jones 
&  Boykin,  for  the  State. 

PURCHES,  J.  This  is  an  indictment  for 
seduction  under  promise  to  marry,  under  the 
act  of  1885  (chapter  248).  There  are  three 
exceptions  presented  by  the  record,— two  as 
to  evidence,  and  one  as  to  remarks  made  by 
the  judgre  during  the  progress  of  the  trial,  in 
which  it  is  alleged  the  judge  expressed  an 
opinion  as  to  the  facts  in  the  case  prejudicial 
to  the  defendant 

The  state  asked  Julia  Hester,  the  prosecu- 
trix, if,  subsequent  to  September,  1891,  [1893], 
there  were  other  illicit  acts  committed  by 
them  of  a  carnal  character.  This  was  ob- 
jected to  by  defendant  but  allowed  by  the 
court  ^nd  the  witness  answered  in  the  af- 
firmative that  there  had  been  other  acts 
since  the  first  This  ruling  of  the  court  is 
sustained  by  Whart  Cr.  Bv.  {  35;  Sherwood 
V.  Titman,  65  Pa.  St  77;  and  by  a  note  in 
Weaver  v.  Bachert,  44  Am.  Dec.  1?2,  where 
Sherwood  v.  Titman  is  quoted  with  ap- 
provaL 

As  the  third  exception  is  also  as  to  evi- 
dence, we  will  consider  it  next  Thomas 
Hester  testified  that  he  had  sexual  inter- 
course with  the  prosecutrix  before  Septem- 
ber, 1893,  the  alleged  date  of  the  first  inter- 
course with  the  defendant  J.  W.  Upchurch 
testified  in  behalf  of  the  state  that  he  had  a 
conversation  with  the  witness  Thomas  Hes- 
ter at  his  mill  a  few  days  before  the  trial  in 
the  civil  action,  in  which  he  asked  Thomas 
if  it  was  true  that  he  had  sexual  Intercourse 
with  Julia  Hester,  the  prosecuting  witness, 
when  Thomas  replied  that  it  was  not  true; 
that  he  knew  nothing  of  her,  but  that  she 
was  a  lady.  There  was  evidence  that  Ray 
Parrish,  Upehurch's  miller,  heard  this  con- 
versation. Parrish  was  introduced  by  the 
state,  and  testified:  'T  saw  Thomas  Hester 
at  the  mill  the  day  he  refei's  to,  and  heard 
him   talking.    They   were  just   outside.     I 
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heard  Thomas  Hester  mention  Julia  Hester's 
name,  and  I  went  to  them  Immediately,  and 
heard  Thomas  Hester  say,  'It  is  not  so;  I 
always  found  her  to  be  a  lady.' "  To  this  evi- 
dence the  defendant  objected,  and,  upon  it 
being  allowed,  excepted  upon  the  ground  that 
it  was  fragmentary.  We  do  not  think  so. 
It  contained  the  whole  matter  in  dispute, 
and,  if  true,  proved  that  Thomas  Hester  had 
testified  falsely,  and  nothing  that  Thomas 
could  have  said  could  have  explained  it  to 
mean  anything  but  that  she  was  a  virtuous 
woman,  so  far  as  he  knew.  There  was  no 
error  in  allowing  this  evidence.  Davis  v. 
Smith,  75  N.  0.  115. 

The  second  exception  was  urged  with  great 
earnestness,  and  seems  to  have  been  princi- 
pally relied  upon  by  the  defendant  It  is  an 
alleged  violation  of  section  418  of  the  Code. 
During  the  progress  of  the  trial,  which 
seems  to  have  lasted  for  more  than  a  day, 
there  had  been  considerable  disorder  on  the 
part  of  some  of  the  persons  present  at  the 
trial  This  disorder  was  loud  outbursts  of 
laughter,  which  the  court  had  each  time  un- 
dertaken to  suppress.  During  the  exam- 
ination of  the  prosecutrix,  Julia  Hester,  she 
was  asked  by  the  state  if  she  had  ever  at  any 
time  permitted  any  man,  other  than  the  de- 
fendant, to  have  carnal  knowledge  of  her; 
and  when  she  replied,  weeping  bitterly,  in  a 
trembling  voice,  "No,  sir;  no,  sir,"  there  was 
great  and  long-continued  laughter  on  the 
part  of  certain  of  the  audience.  The  court 
reproved  them  severely,  saying:  "Order;  or- 
der. Let  the  laughter  stop  at  once.  If  I 
could  discover  the  infernal  fiends  who  laugh 
in  such  a  manner,  I  would  send  them  to 
jail  for  contempt."  Without  approving  of 
the  language  In  which  this  reprimand  was 
administered,  we  do  approve  of  the  repri- 
mand. The  Judge  could  not  have  maintained 
his  own  self-respect  nor  the  respect  of  oth- 
ers for  the  court  over  which  he  presided,  if 
he  had  not  reproved,  and  reproved  sharply, 
such  unseemly  and  disrespectful  conduct 
And,  as  it  was  his  duty  to  keep  order,  and 
to  reprimand,  and  to  punish,  If  need  be,  par- 
ties engaged  In  such  disreputable  conduct, 
we  are  at  a  loss  to  see  how  the  language 
used  by  the  Judge  could  prejudice  the  defend- 
ant It  may  be  (we  do  not  say  that  it  did) 
that  the  sharp  reproof  administered  by  the 
court  prevented  this  daquing  fmm  having  the 
effect  that  the  defendant  wished  It  to  have. 
Whether  this  be  so  or  not,  it  must  be  under- 
stood that  order  will  be  maintained  in  our 
courts,  and  that  causes,  civil  or  criminal, 
must  be  tried  by  the  evidence  in  the  case, 
and  the  law  as  pronounced  by  the  court  It 
has  not  come  to  that,  that  a  judge  cannot 
maintain  order  in  court  (even  though  he  uses 
language  in  doing  so  that  we  do  not  approve) 
without  laying  himself  liable  to  the  charge 
of  violating  section  418  of  the  0>de.  What 
he  said  was  not  to  the  witness,  not  to  the 
counsel,  not  to  the  defendant,  but  to  those 
creating  a  disorder.    And  how  the  defendant 


can  come  to  the  conclusion  that  he  was  prej- 
udiced, we  cannot  see,  unless  he  was  expect- 
ing the  disorder  to  benefit  him  in  some  way. 
The  statute  (section  418  of  the  Oode)  only 
prohibits  the  Judge  "from  expressing  an 
opinion  upon  those  facts  respecting  whichr 
the  parties  take  Issue  or  dispute."  If  he 
does  this— expresses  an  opinion— in  any  man- 
ner or  at  any  time  during  the  trial,  he  vio- 
lates the  statute,  if  it  is  done  in  such  a  man- 
ner as  to  prejudice  either  party.  But  It 
devolves  upon  the  party  complaining  to  show 
that  the  court  has  in  some  way  expressed  ax^ 
opinion  on  the  facts,  and  that  it  is  preju- 
dicial to  him,  or  that  it  must  be  reasonably 
inferred  that  he  was  prejudiced  thereby.  In^ 
State  V.  Jones»  67  N.  C.  285,  it  is  held  that 
there  must  be  some  dear  proof  that  an  un- 
fair effect  was  likely  to  be  produced  by  the 
mode  adopted,  before  it  can  be  considered 
"as  a  violation"  of  the  statute,  section  418  of 
the  Oode.  In  State  v.  Browning,  78  N.  O. 
665,  it  is  said  that,  "unless  ft  appears  with 
ordinary  certainty  that  the  rights  of  the 
prisoner  have  been  in  some  way  prejudiced 
by  the  remarks  or  conduct  of  the  court.  It 
cannot  be  treated  as  error"  under  the  stat- 
ute. In  Williams  v.  Lumber  Ck>.,  118  N.  O. 
928,  24  &  B.  8(X),  in  discussing  the  rule  under 
section  418  of  the  Oode,  it  is  said  the  court 
admitted  a  paper  in  evidence  under  the  ob* 
jection  of  the  other  side,  **remarking  in  a 
very  pointed  manner  that  the  court  would  al- 
low the  paper  to  be  read,  and  risk  it;  that 
when  people  contracted  debts,  they  must 
pay  them."  And  this  was  held  not  to  be  a 
violation  of  section  418.  This  case  contains 
a  full  discussion  of  the  learning  on  this  sub- 
ject, in  which  most  of  the  authorities  are 
collected.  Therefore,  tested  by  reason  as 
well  as  by  authority,  we  are  of  the  opinion 
there  was  no  error  In  law  committed  in  the 
reprimand,  nor  in  the  manner  of  making  It, 
prejudicial  to  the  defendant  The  Judgment 
is  affirmed. 

(121  N.  c.  86) 

BRIGHT  v.  MAROON. 

(Supreme  Ooort  of  North  OaroUna.     Oct  20, 
1897.) 

WlTNBSS— TRi.N8AOTION8  WITH  DbOBASBD. 

In  an  action  by  the  payee,  on  a  note  ex- 
ecuted by  one  since  deceased,  plaintiff  cannot  tes- 
tify that  he  saw  one  whose  mark  purports  to  be 
atBzed  to  the  instrument,  as  a  witness,  make 
said  mark. 

Appeal  from  superior  court.  Wake  county; 
Boykin,  Judge. 

Action  by  A.  A.  Bright  against  J.  O.  Mar- 
com,  administrator,  to  recover  on  a  note. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

The  plaintiff  was  introduced  as  a  witness  In 
his  own  behalf,  and  offered  to  testily  that  be 
saw  Guy  Taylor,  the  witness  to  the  note, 
make  his  mark  in  his  name  under  the  word 
"Witness"  upon  said  note,  in  the  presence  of 
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the  makers  of  the  note  (both  of  whom  are 
dead),  at  the  time  the  note  purports  to  bave 
been  executed;  the  said  witness,  Ouy  Taylor, 
bayiniT  also  since  died.  The  defendants  ob- 
jected. Objection  oyermled.  Defendants 
excepted.  The  plaintUf  then  testified  that,  at 
the  time  the  note  purports  to  have  been  exe- 
cuted, Ony  Taylor  was  present,  and  he  saw 
hUn  make  his  maris  as  witness  thereto.  The 
note,  Indndin^  the  signatures  of  the  makers 
and  the  subscribing  witness,  was  in  the  hand- 
writing of  plaintiff;  and  the  cross  mark  ap- 
pearing upon  the  note  in  the  name  of  Guy. 
Taylor,  under  the  word  "Witness,"  was  made 
In  the  iHresence  of  the  plaintiff  by  said  Guy 
Taylor.  There  were  no  distlnctiye  character- 
istics about  the  marks;  they  were  simply  thp 
ordinary  cross  nuirks. 


J.  G.  L.  Harris,  for   appellant 
Boykln,  for  appellee. 


Jones  Jb 


OLARK,  J.  When  an  action  is  brought  by 
the  payee  upon  the  promissory  note  of  a  de- 
ceased maker,  the  plaintiff  is  competent  to 
prove  the  handwriting  of  the  deceased  (State 
▼.  Maxwell,  64  N.  G.  818;  Rush  y.  Steed,  91 
N.  G.  226;  Ferebee  y.  Pritchard,  112  N.  G.  83, 
16  S.  B.  OaS;  Sawyer  v.  Grandy.  113  N.  a 
42,  18  S.  B.  79;  Sumner  v.  Candler,  86  N.  a 
71;  Hussey  y.  Klrkman,  95  N.  G.  63;  Buie  y. 
Scott,  107  N.  G.  181,  12  S.  B.  196),  because 
knowledge  by  the  witness  of  the  handwriting 
of  the  deceased  is  no  part  of  the  transaction 
between  them;  but  the  same  cases  hold  that 
the  payee  would  be  Incompetent  to  proye  that 
he  saw  the  deceased  sign,  or  the  contents  of 
the  paper  If  lost,  or  the  date  or  circumstan- 
ces of  its  execution,  since  that  would  be  to 
proye  what  passed  and  was  transacted  be- 
tween the  witness  and  the  deceased.  So,  al- 
so, where  the  execution  of  the  note  Is  t^  a 
cross  mark  purporting  to  be  affixed  by  one 
since  deceased,  it  is  not  competent  for  the 
payee  to  testify  that  the  cross  mark  was  afBx- 
ed  by  the  deceased,  since  that  is  to  testify  as 
to  the  transaction  between  them,  and  as  to 
which  the  other  party  Is  preyented  by  death 
from  replying.  Sply^  t.  Rose,  120  N.  a  164, 
26  S.  B.  701.  The  witness  to  a  note,  bond, 
or  deed  is  the  witness  of  the  parties.  He  is 
not  a  yolunteer,  bat  he  signs  at  their  request, 
and  must  always  be  called  to  proye  the  exe- 
cution of  the  writing,  or  his  death  shown,  or 
his  absence  accounted  for;  and  eyen  then  his 
handwriting  should  be  shown,  if  possible. 
Jones  y.  Brlnkley,  2  N.  G.  20;  McKinder  y. 
littlejohn,  23  N.  a  66;  Garrler  y.  Hampton, 
33  N.  G.  307;  Miller  y.  Hahn,  84  N.  G.  22d; 
Howell  y.  Ray. '92  N.  G.  510:  Angler  y.  How- 
ard, 94  N.  G.  27;  Gode,  S  1246.  Therefore, 
while  the  payee  Is  competent  to  proye  the 
handwriting  of  the  witness  to  the  note, 
whether  the  alleged  maker  Is  llying  or  not,  he 
cannot  testify,  unless  the  maker  is  llying,  that 
one  who  purports  to  haye  made  his  cross 
mark  to  a  paper  as  witness  in  fact  did  make 
his  mark  thereto,  as  that  would  be  to  testi- 


fy that,  at  the  request  of  the  deceased  maker 
and  himself,  the  said  person  was  witness  to 
the  transaction,  thereby  preying  the  transac- 
tion. Ballard  y.  Ballard,  76  N.  a  190.  Br- 
ror. 

cm  N.  C.  54) 

OARi  et  al.  y.  ALLBGGOD. 

(Supreme  Gourt  of  North  Garolina.     Oct  26, 
1897.) 

JU9TI0B8  or  THE  FeaCB— JUBISDICTIOH— AFPBAL— 

Dismissal. 

L  Where  two  justices  of  the  peace  on  the  same 
day  issue  executions  against  the  same  debtor,  one 
justice  has  no  jurisdiction  to  declare  yoid  the  ex- 
ecution issued  by  the  other. 

2.  The  supreme  court  will  not  entertain  an  ap- 
peal where  it  appears  that  there  is  an  entire  lack 
of  jorisdiction  in  the  lower  court. 

Appeal  from  superior  court.  Gray  en  county; 
Tlmberlake,  Judge. 

Separate  actions  by  John  R.  Gary  A  Go.  ahd 
the  Old  Dominion  Paper  Gompany  against  R. 
B.  Allegood,  in  the  court  of  William  Golllgan, 
justice  of  the  peace.  PlalntlfiCs  recoyered  judg- 
ments, and  executions  were  issued  and  dellyer- 
ed  to  the  sheriff,  who  leyied  them  with  other 
executions,  recelyed  on  the  same  day  from  the 
court  of  8.  R.  Street,  justice  of  the  peace.  In 
fayor  of  other  creditors.  Gary  A  Go.  and  the 
Old  Dominion  Paper  Gompany  obtained  a  rule 
from  the  court  of  William  Colllgan  requiring 
the  sheriff  to  show  cause  why  moneys  receiy- 
ed  by  him  under  the  executions  in  his  hands 
should  not  be  paid  to  them.  On  the  hearing 
of  the  rule,  judgment  was  rendered  that  plain- 
tiffs were  entitled  to  the  moneys  arising  under 
the  executions,  in  preference  to  creditors  who 
sued  in  the  court  of  S.  R.  Street,  on  the  ground 
that  the  executions  issued  by  him  were  yoid. 
On  appeal  to  the  superior  court,  where  the 
seyeral  actions  were  consolidated,  it  was  ad- 
judged that  the  executions  issued  by  S.  R 
Street  were  yalld,  and  from  this  judgment 
Gary  &  Go.  and  the  Old  Dominion  Paper  Gom- 
pany appeal.    Proceeding  under  the  rule  dis- 


G.  R.  Thomas  and  D.  L.  Ward  for  appel- 
lants.    H.  G.  Whitehurst  for  appellee. 

M0NT6OMBRY,  J.  The  sheriff  of  Grayen 
county  leyied  upon  and  sold  the  property  of  a 
debtor  under  final  process  issued  and  deliyered 
to  him,  on  the  same  day,  by  two  different  jus- 
tices of  the  peace,  the  execution  creditors  be- 
ing different  persons.  One  of  the  justices  had 
a  rule  seryed  on  the  sheriff  ordering  him  to 
show  cause  why  he  should  not  pay  oyer  the 
proceeds  of  the  execution  sales  to  the  creditors 
named  in  the  executions  which  had  issued  from 
his  court  Upon  the  hearing,  the  Justice  order- 
ed the  sheriff  to  pay  the  entire  proceeds  in  his 
hands  to  the  creditors  in  the  executions  which 
he  had  Issued,  on  the  ground  that  the  execu- 
tions which  the  other  justice  ot  the  peace  had 
Issued  were  yoid  in  form  and  substance,  and 
of  no  effect.  So  far  as  we  know,  that  pro- 
ceeding of  the  justice  has  no  precedent  In  tb 
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jnrtqMtideiioe  ot  our  state.  It  was  in  no  sense 
analogous  to  the  practice  grown  Into  nee  in 
this  state  through  the  tolerance  of  the  courts 
by  which  sheriffs  are  advised  as  to  the  man- 
ner of  the  application  of  funds  derived  from 
sales  und^  executions*  where  there  are  con- 
flicting claimants.  There,  the  advice  is  given 
upon  the  understanding  that  the  executions 
themsdves  are  regular  and  valid,  and  the  only 
question  being  that  of  priority  of  payment 
But  in  the  matter  before  us  the  plain  purpose 
of  the  proceeding  was  to  liave  an  execution  is- 
sued by  one  justice  of  the  peace  declared  null 
and  void  by  another  justice.  The  justice  who 
made  the  order  had  no  jurisdiction  in  the 
premises.  The  counsel  of  the  appellants  in 
their  brief  insist  that  this  court  shall  deter- 
mine the  law  tiuestion  involved  in  the  case,  re- 
gardless of  the  matter  of  jurisdiction,  and 
urge  as  a  reason  therefor  that  all  the  parties 
interested  agreed  that  hds  honor  should  decide 
the  law  upon  the  agreed  state  of  facts,  and 
that  also,  for  the  flrst  time,  the  question  of 
jurisdiction  was  argued  in  this  court.  The  ob- 
jection to  the  jurisdiction  is  always  in  tUne. 
Ck>n8ent  of  parties  cannot  give  jurisdiction  in 
cases  where  it  does  not  attach  under  the  con- 
stitution and  laws.  This  court  has  sometimes 
made  decisions  in  cases  where  the  matter 
was  of  great  public  interest  when  the  appeals 
were  irregular  or  premature,  but  it  will  give  no 
opinion  in  any  case  where  it  appears  that 
there  is  an  entire  lack  of  jurisdiction,  as  ap- 
pears in  this  case.    Proceeding  dismissed. 


021  N.  C.  6S) 

BUBRUS  et  ox.  v.  LIFE  INS.  CO.  OF  YIBp 

amiA. 

(Supreme  Court  of  North  Carolhia.     Oct  26b 
1897.) 

DRAVTS—NoTICB—W BIGHT  OF  EVIDBNOB. 

Plaintiff  received  notice  that  a  draft  had 
been  drawn  on  him  by  defendant.  He  applied  at 
a  bank  where  he  usually  received  drafts,  but  de- 
teidanf  8  draft  had  uot  been  received.  Plaintiff 
testified  that  be  was  employed  at  a  cotton  gin; 
that  his  duties  were  outside  the  office,  and  that 
he  had  no  desk  there;  that  his  prirate  place  of 
business  was  at  his  house;  and  that  the  draft 
had  never  been  presented  to  him.  The  bank  col- 
lector testified  tnat  he  took  the  draft  for  accept- 
ance to  the  cotton  Kin  three  times,  left  a  printed 
notice,  and  notified  plaintiff's  son.  The  presi- 
dent of  defendant  company  stated  that  the  draft 
had  been  returned  by  the  bank,  saying  that  it 
liad  been  presented  in  three  different  places,  con- 
sidered plaintiff's  headquarters,  and  no  attention 
paid  to  notices.  Hdd,  that  whether  the  draft 
had  been  duly  presented  was  a  question  for  the 
Jury. 

Appeal  from  superior  court,  Qraven  county; 
Timberlake,  Judge. 

Action  by  W.  P.  Burma  and  wife  against 
the  Life  Insurance  Company  of  Virginia  to  re- 
cover i«emiums  paid  on  an  insurance  poUcy  on 
the  ground  that  defendant  had  declined  to  ac- 
cept the  last  premium,  and  had  dedared  the 
nolicy  forfeited.  From  a  judgment  for  pUUn- 
'ffs,  defendant  appeals.     Reversed. 


OUuic^Jb  Onion  and  Ma^tae  ft  Day,  for  a^ 
peUant    Sinunous  ft  Ward,  for  ^;>pdleea. 

FAI9CL0TH,  a  J.  One  al  the  material 
questions  presented  Is  whether  the  def  aidant's 
draft  tor  premium  on  policy  was  duly  jiM^sent- 
ed.  The  phiintiff  testified  that  lie  recslved  a 
letter  saying  that  the  draft  had  been  sent; 
that  he  applied  at  one  of  the  Newbem  banks, 
where  he  had  usually  received  drafts,  and  the 
bank  said  it  had  not  received  the  draft  and  that 
it  had  not  been  presented  to  him.  He  further 
said:  **I  had  no  desk  at  gbi.  My  duties  were 
outside  the  office.^  Matthews  said  he  took 
the  draft  for  acceptance  to  the  gin  three  times, 
where  the  plaintiff  was  supposed  to  stay,  and. 
said  to  be  his  place  of  business,  and  left  a 
printed  notice  on  the  desk  in  the  office  at  the 
gin,  and  was  told  that  the  plaintiff  was  at  the 
cotton  exchange,  by  his  son.  lAunsden  teatl- 
fled  that  he  was  secretary  of  the  cotton  gin; 
that  he  employed  the  plaintiff  to  weigh  cotton, 
etc,  and  he  sold  cotton  on  the  cotton  ex- 
change, and  had  no  desk  in  the  witness'  office. 
Spruill  testified  that  he  told  Matthews  at  the 
gin  that  the  plaintiff  was  at  the  wtiart  Dew- 
ey  testified:  '*I  am  cashlor  of  the  Farmers'  ft 
Mechanics'  Bank  at  Newbem;  that  he  gave 
the  draft  to  his  collector,  who  returned  it  xof 
paid,  and  he  returned  it  to  the  Richmond 
bank.  The  bank  determines  where  it  is  to  be 
sent"  The  president  of  defendant  company 
testified  that  Dewey  returned  the  draft,  say- 
ing: ''Presented  three  times;  no  attention  paid 
to  notice;"  that  it  was  presented  at  "three  dif- 
ferent places,  considered  his  headquarters,— 
once  to  his  son  in  person,  and  an  additional 
printed  notice  left  for  him."  Plaintiff,  recaU- 
ed,  said:  "My  private  place  of  business  was 
at  my  house.  When  I  got  through  cotton  sales 
at  cotton  exchange,  I  went  back  to  the  gin." 

We  have  referred  to  so  much  of  the  evidence 
only  to  show  that  the  presentation  of  the  draft 
was  in  dispute,  and  that  there  was  conflicting 
evidence  in  that  matter.  The  court  stated 
that  only  one  issue  would  be  submitted, 
"what  amount  if  any,  the  plaintiff  is  entitled 
to  recover,"  and  refused  to  submit  any  oth^. 
It  is  the  province  of  the  jury  to  find  the  fact 
Involved  in  the  issue  or  issues  presented  in  the 
pleadings,  and  in  all  cases  the  credibility  of 
witnesses  is  exclusively  for  the  jury  to  con- 
sider. In  criminal  matters  the  jury  must  ren- 
der the  verdict  and  not  the  court,  even  if  the 
state's  evidence  is  uncontradicted,  because  the 
plea  of  not  guilty  disputes  its  credibility,  and 
the  presumption  of  innocence  can  be  overcome 
only  by  the  verdict  of  a  jury.  State  v.  Riley, 
113  N.  C.  648.  18  S.  B.  168;  XT.  S.  v.  Taylor, 
8  McCrary,  500,  506,  11  Fed.  470.  In  civil 
actions  the  rule  is  different  and  is  so  well  stat- 
ed by  this  court  that  we  will  simply  copy  the 
language  of  Pearson,  J.:  *'When  the  plaintiff 
fails  to  make  out  his  case,  the  judge  may  say 
to  the  jury,  'If  all  the  evidence  offered  be  true, 
the  plaintiff  has  not  made  out  a  case,'  and  di- 
rect a  verdict  to  be  entered  for  the  defend- 
ant, unless  the  plaintiff  chooses  to  submit  to 
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a  nonsvtt  It  tap  in  effect,  a  demurrer  to  tbe 
eridence.  Tbe  plaintiff  has  no  right  to  com- 
plain, for,  in  reviewing  the  question  of  law, 
he  has  the  benefit  of  the  supposition  that  the 
eridenoe  offered  by  him  and  the  inferences 
of  fact  are  all  true.  So,  when  the  plaintiff's 
case  is  admitted,  the  whole  question  turns  up- 
on the  defense  attempted  to  be  set  up.  If,  tak- 
ing the  facts  to  be  as  contended  for  by  the  de- 
fendant, the  court  is  of  opinion  thai  he  has 
made  out  no  answer  to  the  action,  it  is  proper 
and  saves  time  for  the  court  to  direct  the  ver- 
dict to  be  entered  for  the  plaintiff.  The  d» 
fendant  is  not  prejudiced  because  upon  ap- 
peal the  question  will  be  presented  in  the 
most  favorable  point  of  view  for  him."  State 
V.  Shule,  32  N.  0.  153.  The  present  case  does 
not  fall  within  the  above  rule,  as  his  honor 
seems  to  have  erroneously  assumed.  Waiving 
all  other  controverted  questions,  the  fact  as 
to  whether  the  draft  was  duly  presented  was 
in  dispute,  and  the  evidence  thereon  was  con- 
flicting. When  such  ia  the  case,  tbe  court 
cannot  weigh  the  evidence,  and  say  how  the 
fact  was.  White  v.  Railroad  Co.  (at  this 
term)  27  a  EL  1002,  and  cases  cited.  Venhrede 
novo. 

(in  N.  G.  101) 

MONROB  et  al.  v.  FtJCHTLBR  et  al. 

(Supreme  Oourt  of  North  (Carolina.     Oct  26, 

1807.) 

HOBTOAGSS  — TBU8TBB>8   8aLS  —  FzDUOIART  RBUL- 

TIOK0— Fraud-^-Ikadbqcaot  of  Pbioe. 

1.  The  fact  that  the  trustee  In  a  trust  deed  is 
a  derk  in  the  store  of  the  cestui  que  trust  does 
not  create  a  fiduciary  rdation  between  the  makers 
of  the  deed  and  the  cestui  que  trust,  and  hence 
it  is  competent  for  the  trustee  to  sell  the  property 
at  a  trustee's  sale  to  the  cestui  que  trust. 

2.  The  fact  that  property  worth  22,000  was 
sold  at  a  sale  under  a  trust  deed  for  $1,000  does 
not  justify  tbe  setting  aside  of  a  deed  to  the  pur- 
efaaser. 

Appeal  from  superior  court,  Wayne  count/; 
Adams,  Judge. 

Action  by  Monroe  Bros.  &  (^.  against 
Pnchtler  &  Kern  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 


W.  O.  Munroe,  for  appellants. 
Dortch,  for  appellees. 


Allen  & 


FUROHES,  J.  In  1800  the  defendants 
Fuchtler  &  Kern  and  their  wives  conveyed  the 
land  in  controversy  to  Julius  Slocumb,  in  trust 
to  secure  the  payment  of  a  debt  to  H.  Weil 
ft  Bros,  and  a  debt  to  Sol.  Weil,  amounting  in 
all  to  about  $1,000.  This  trust  deed  con- 
tained the  usual  powers  of  sale,  and  was  filed 
for  registration  and  registered  in  1800,  though 
it  was  not  indexed  In  the  individual  names  of 
the  grantors  or  grantee,  and  there  was  no  al- 
phabetical index  of  the  same  ever  made.  In 
1803  the  plaintiffs  recovered  a  judgment 
against  the  makers  of  said  deed  in  trust  for 
$421.91,  which  was  docketed  in  Wayne  coun- 
ty.    After  this  judgment  was  docketed  in 


Wayne  county,  where  the  land  lies,  the  trus- 
tee sold  under  the  power  contained  in  said 
deed;  and  S.  Weil,  one  of  the  cestuls  que 
trustent  in  the  deed,  became  the  purchaser,  at 
the  price  of  |1,000;  and  said  land  was  worth 
$2,000.  The  trustee  named  in  the  deed  was 
a  clerk  of  H.  Well  &  Bros.,  but  said  sale  was 
conducted  in  accordance  with  the  powers  and 
provisions  contained  in  the  deed,  and  was 
fair  and  honest  No  money  was  actually 
paid  at  the  sale,  as  the  property  did  not  bring 
enough  to  pay  the  debts  secured;  and  the  par- 
ties to  whom  the  money  was  going  credited 
the  amount  of  the  bid  on  their  debts,  and  thA 
trustee  made  the  purchaser  a  deed  for  the 
property  so 'sold.  Easton  v.  Bank,  127  U.  6. 
632,  8  Sup.  Ct  1297.  This  action  is  brought 
by  the  judgment  creditors  to  set  aside  the 
deed  from  the  trustee  to  S.  Well,  and  to  have 
a  resale  of  the  property,  out  of  the  proceeds 
of  which  the  trust  debts  to  be  first  paid,  and 
the  residue,  or  a  sufficient  amount  thereof, 
applied  to  the  payment  of  plaintiffs'  debt. 
The  parties  agreed  upon  the  tactB  in  this 
case,  which  we  have,  in  substance,  stated 
above.  Upon  the  facts  agreed,  the  court 
gave  judgment  for  defendants,  and  the  plain- 
tiffs appealed,  and  daim  that  they  were  en- 
titled to  judgment  upon  two  grounds:  First, 
that  as  the  trustee,  Slocumb,  was  a  clerk  for 
the  firm  of  H.  Weil  &  Bros.,  this  constituted 
a  fiduciary  relati<m  between  the  makers  of 
the  deed  and  S.  Weil,  a  member  of  the  firm 
of  H.  Well  &  Bros.,  and  the  purchaser  at  the 
trust  sale;  second,  that  the  price  paid,  $1,000, 
for  property  worth  $2,000,  was  so  grossly  in- 
adequate as  to  shock  the  moral  sense  of  hon- 
est men,  and  cause  them  to  exclaim  "that  he 
got  the  property  for  nothing." 

The  plaintiffs,  in  discussing  the  first  ground 
(fiduciary  relations),  treated  the  deed  of  trust 
as  a  mortgage,  and  the  sale  by  the  trustee  as 
a  sale  by  a  mortgagee  where  he  bought  at 
his  own  sale,  and  cited  Gibson  v.  Barbour,  lOO 
N.  C.  192,  6  &  E.  766,  as  autliority  for  this 
position.  But  the  case  cited  does  not  sup- 
port the  contention  of  the  plaintiffs.  That 
case  has  reference  to  a  sale  by  a  trustee 
where  the  trustee  became  the  purchaser,  and 
would  have  been  in  point  if  Slocumb  had  be- 
come the  purchaser  In  this  case,  and  not  S. 
Weil.  It  Is  a  mistake  when  the  plaintiffs 
think  that,  because  Slocumb  was  a  clerk  in 
the  store  of  H.  Weil  &  Bros.,  this  fact  created 
a  fiduciary  relation  between  the  makers  of 
this  deed  of  trust  and  the  parties  whose  debts 
were  secured  therein.  Clark  v.  Trust  Co., 
100  U.  S.  149.  If  this  had  been  a  mortgage 
to  S.  Weil,  the  doctrine  enunciated  In  Hall  v. 
Lewis,  118  N.  C.  509,  24  S.  B.  209,  Atkins  v. 
Grumpier,  118  N.  G.  532,  24  &  B.  367,  and 
again  in  s.  c.  120  N.  G.  308,  26  S.  B.  912,  woukl 
apply,  and  a  presumption  of  fraud  would  rest 
on  the  purchaser  that  he  would  have  to  ex- 
plain and  make  good.  But  the  relations  of  a 
trustee  to  the  parties  whose  debts  are  secured 
are  very  different  from  those  of  a  mortgagee. 
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He  la  the  ageDt  of  both  the  maker  of  the 
deed  and  the  cestnl  que  trust.  He  is  to  exe- 
cute the  trost,  and  all  that  is  required  of  him 
is  that  he  shall  do  this  faithfully  and  honest- 
ly. Hinton  ▼.  Prltchard,  120  N.  a  1,  26  S.  B. 
627.  The  cestui  que  tmst  has  a  right  to  buy 
at  the  trust  sale.  Hinton  ▼.  Prltchard,  su- 
pra; Smith  y.  Black,  115  U.  &  a08»  6  Sup.  Ot« 
50;  Easton  t.  Bank,  supra.  It  is  admitted  hy 
the  plaintlffb  In  the  case  agreed  that  "this  sale 
was  conducted  In  accordance  with  the  pro- 
visions of  the  tmst  deed,  and  was  fair  and 
honest"  We  must  therefore  hold  that  the 
plaintiffs  have  failed  to  show  that  they  are 
entitled  to  have  the  deed  to  Weil  set  aside, 
and  a  resale  ordered,  upon  the  first  ground 
assigned. 

The  second  ground  la  that  the  great  inade- 
'  quacy  of  the  price  paid,  $1,000,  for  a  $2,000 
house  and  lot,  of  itself  entities  the  plaintiffs 
to  the  relief  demanded  (admitting  the  hon- 
esty and  good  faith  of  the  trustee,  Slociunb, 
in  making  the  sale);  and  for  this  position 
they  cite  Fullenwider  t.  Roberts,  20  N.  G. 
278,  Worthy  v.  Caddell,  76  N.  C.  82,  and 
Trust  Co.  V.  Forbes,  120  N.  C.  856,  27  S.  B. 
48.  Fullenwider  t.  Roberts  was  an  action  of 
ejectment  under  the  old  practice;  no  equity 
in  it,  but  was  a  question  of  law,  under  St  27 
Eliz.  In  that  case  one  Falls  had  sold  his 
land  for  $500,  upon  such  long  time  and  for 
such  inadequacy  in  price  that  it  was  contend- 
ed by  the  plaintiff  that  it  was  fraudulent 
The  plaintiff  afterwards  purchased  the  same 
land  for  $50,  and  brought  suit  against  those 
in  possession,  under  the  former  sale,  for  pos- 
session; and  they  defended  upon  the  ground 
that  the  plaintiff  was  not  a  bona  fide  pur- 
chaser for  value,  under  St  27  Eliz.  It  was 
shown  that  the  land  was  worth  $25,000,  and 
that  $50  was  only  i/soo  part  of  its  value.  Up- 
on this  state  of  facts,  the  court  held  that  the 
price  paid  was  so  small,  compared  with  the 
value  of  the  land,  that  it  amounted  to  no 
consideration,  and  th$  plaintiff  was  not  pro- 
tected by  St  27  ESliz.  In  d^vering  the  opinion 
in  that  case,  Judge  Ruffin  uses  the  language, 
quoted  by  plalntifiCs,  that  "where  the  price 
given  or  pretended  to  be  given,  that  every- 
body who  knows  the  estate  will  exclaim  at 
once,  'Why,  he  got  the  land  for  nothing!'  the 
law  would  be  false  to  Itself  if  it  did  not  say 
sternly  and  without  qualification  to  such  a 
person  that  he  had  not  entitied  himself  to 
the  grace  and  protection  of  the  statute."  But 
this  language  was  not  invoked  by  that  great 
judge  In  aid  of  any  equity  Jurisdiction,  as  con- 
tended for  by  the  plaintiffs  in  this  case;  nor 
are  the  facts  of  this  case  anything  like  the 
facts  in  that  case.  The  case  of  Worthy  v. 
Caddell,  76  N.  G.  82,  was  an  application  to 
sell  land  for  assets  by  the  administrator  of 
one  Morris,  commenced  before  the  clerk,  In 
the  superior  court  of  Moore  county,  in  which 
fraud  was  alleged,  as  provided  by  statute. 
So,  it  was  purely  a  legal  question  arising  un- 
der St  13  Eliz.,  the  action  being  for  the  benefit 


of  creditors;  and  the  learned  chief  Justice 
who  delivered  the  opinion  of  the  court  in  that 
case  put  the  opinion  of  the  court  iq>OB  the 
principles  announced  in  Fullenwider  v.  Rob- 
erts. There  were  no  principles  of  equity  in- 
volved In  that  case.  The  iHrlnciples  an- 
nounced In  Trust  Oo.  v.  Forbes,  120  N.  G.  355, 
27  S.  B.  43,  so  far  as  they  have  any  bearing, 
sustain  the  contention  of  the  defendants  in 
this  case.  Smith  v.  Black  and  Baston  v. 
Bank,  supra.  We  do  not  say  but  what  the 
facts  in  this  case  create  suspicion  of  frftud 
upon  our  minds;  but  we  cannot  give  plaintiffs 
the  relief  demanded  because  we  may  suspect 
that  there  has  been  something  wrong- 
fraud— in  this  transaction  on  the  part  of  the 
defendants.  After  a  careful  investigation  of 
the  whole  matter,  we  find  no  error,  and  the 
Judgment  is  afibrmed. 

(121  N.  C.  »4) 
SCOTT  V.  SMITH,  Mayor,  et  aL 

(Supreme  Ck>urt  of  North  Carolina.     Oct  26, 
1897.) 

MUKIOIPAL    ObDINAMOB  —  EnTOBOBMBHT— ISJUHO- 
TIOK. 

Equity  will  not  restrain  the  enforcement  of 
a  municipal  ordinance,  since,  if  valid,  plaintiff 
cannot  complain,  and^  if  not  its  invalidity  may 
be  attacked  in  an  action  at  law. 

Appeal  from  superior  court,  Wayne  county; 
Robinson,  Judge. 

Action  by  J.  A.  Scott  against  K.  B.  Stailth 
and  Sam.  Hinnant  mayor  and  policeman  of 
the  town  of  Pikeville,  to  restrahi  a  threat^i- 
ed  enforcement  of  an  ordinance.  Defendants 
moved  to  dissolve  the  restraining  order.  The 
motion  was  refused,  and  the  restraining  order 
was  continued  to  the  hearing.  Defendants 
excepted  and  appeal  Injunction  dissolved, 
and  action  dismissed. 

Allen  &  Dortch,  for  appellanta.  W.  O.  Mun- 
roe,  for  appellee. 

FAIBCLOTH,  OL  J.  The  commissioners 
of  the  town  ol  Pikeville  passed  an  ordinance 
declaring  it  unlawful  and  punishable  by  fine 
to  play  baseball,  football,  etc.,  within  the  cor- 
porate limits  of  the  town,  without  permission 
of  the  mayor,  who  is  one  of  the  defendants; 
and  the  plaintiff  brings  this  action  to  restrain 
the  threatened  enforcement  of  the  ordinance 
by  the  defendant  mayor,  on  the  ground  that 
the  ordinance  is  void  and  hi  violation  of  the 
constitution,  in  that  it  deprives  the  citizens  of 
their  "liberty,  the  enjoyment  of  the  fruits  of 
thehr  ovm  labor,  and  the  pursuit  of  happiness." 
If  the  ordinance  is  lawful  and  valid,  as  Insist- 
ed by  the  defendants,  the  plaintiff  has  no  cause 
of  complaint  and  can  maintain  no  form  of 
dvll  action.  If  It  Is  void,  as  insisted  by  the 
plaintiff,  then  he  has  misconceived  his  remedy, 
for  a  court  of  equity  will  not  interpose  when 
the  plaintiff  has  a  remedy  at  law  by  civil  ac- 
tion for  damages,  in  which,  and  in  a  criminal 
action   also^    the   validity   of   the  ordinance 
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would  be  preseaited.  At  present  we  do  not  ex- 
press any  opinion  upcm  that  question.  Ck>lien 
T.  Conunlssioners  of  6oldstx>ro,  77  N.  O.  2; 
Wardens  St  Pete's  Episcop&l  Ghnrch  ▼.  Town 
of  Washington,  109  N.  G.  21, 13  S.  B.  700.  The 
Injunction  J0  dissolved,  and  the  action  dia^ 
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CX)LLINS  et  sL  ▼.  SWANSON. 

(Supreme  Court  of  North  Carolma.     Oct  28, 
1897.) 

KiaOnmra^TlTLB— ESTOPPBL— BCRDBN  OF  Pboov 

—Nonsuit. 
In  an  action  for  possession  of  real  property, 
where  defendant  set  up  an  alleged  purchase  hy 
his  deceased  ancestor  from  the  deceased  ancestor 
of  plaintifEs,  and  quiet  and  undisturbed  posses- 
rion  thereunder  for  more  than  20  years,  and  ad- 
mitted that  plaintiffs  were  the  heirs  at  law  of 
their  common  predecessor  in  title,  who  had  died 
within  15  years  prior  to  the  bringing  of  such  ae- 
tion»  plaintiffs  produced  eyidence  that  defendant 
had  not  been  in  possession  for  20  years,  and  rest- 
ed. Hdd  error  to  nonsuit  plaintiffs,  as,  in  the 
absence  of  some  valid  alienation,  the  title  was 
cast  on  them,  and  the  burden  shifted  to  defend- 
ant to  show  a  better  title,  either  by  a  vahd  con- 
veyance from  the  common  source  to  himself  or 
his  ancestor,  or  by  making  good  his  plea  of  the 
statute. 

Appeal  from  superior  court,  Franldln  coun- 
ty;  Timberlake,  Judge. 

Action  by  J.  6.  Collins  and  others  against 
W.  H.  Swanson.  In  deference  to  the  intima- 
tion of  the  court,  on  the  production  of  their 
evidence,  plaintiffs  submitted  to  a  nonsuit; 
and,  from  the  judgment  accordingly  rendered, 
they  appeal     Nonsuit  set  aside. 

F.  S.  SpruUl  and  J.  B.  Batchelor,^fo]?  app^ 
lants.     C.  M.  Cooke,  for  appellea 

DOUGIiAS,  J.  This  is  an  actlpn  in  the  na- 
ture of  ejectment,  brought  by  the  plaintiffs 
(appellants),  as  heirs  at  law  of  Munf  ord  Collins, 
to  recover  certain  lands  in  the  alleged  posses- 
sion oC  tbe  defendant  The  defendant,  in  his 
answer,  dalles  the  material  allegations  of  the 
complaint,  and  pleads  the  statute  of  Umita- 
tlona,  a»  having  been  in  quiet  and  uninter- 
ropted  possession  toe  more  than  20  years  un- 
dec  known  and  visible  boundaries.  In  his 
amended  answer  he  further  says  *Hhat,  in 
1863,  J.  B.  Swanson,  the  father  of  the  defend- 
ant, and  who  has  since  died,  intestate,  pur- 
ehaaed  the  land  In  controversy  of  Munf  ord  Col- 
lin8»  for  the  price  of  $100,  which  he  paid  him, 
and  that  the  deed  which  he  executed  has  been 
lost  or  mislaid,  if  any  was  made."  Upcm  the 
trial  it  was  admitted  "that  the  plaintifCs  are 
the  liein  at  law  of  Munf  ord  Collins,  who  died 
tai  Feiiruary,  1881,  and  that  this  action  was 
hrooi^t  to  the  October  term,  1895,  of  Frank- 
Un  superior  court"  The  plaintiffs  introdu- 
ced testimony  tending  to  show,  among  other 
things^  that  the  defendant  had  not  been  in  pos^ 
sessiofi  of  the  land  for  20  years.  Upon  inr 
timation  of  his  honor  that  they  could  not  recov- 
er upon  their  own  testimony,  the  plaintifls  sub- 
mitted to  a  nonsuit,  and  appealed. 
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In  this  intimation  of  his  honor,  we  think, 
there  was  substantial  error.  The  defendant 
set  up  no  title  except  the  purchase  of  the 
land  by  his  ancestor  from  Munford  Collins. 
He  is  therefore  estopped  from  denying  the 
title  of  Munford  CoUhis.  Ives  v.  Sawyer,  20 
N.  a  51;  Johnson  v.  Watta,  46  N.  O.  231; 
Thomas  v.  K^y,  Id.  375;  Feimster  v.  Mc- 
Borie,  Id.  547;  Copeland  v.  Sauls,  Id.  70; 
Gilliam  v.  Byrd,  80  N.  C.  280.  All  that  the 
plaintiffs  are  required  to  do  in  (Mrder  that  they 
may  recover  is  to  show  a  better  title  from 
the  common  source.  Gilliam  v.  Byrd,  supra; 
CaldweU  v.  Neely,  81  N.  C.  114;  ^vey  v. 
Jones,  82  N.  C.  170;  Chrlstenbury  v.  King,  85 
N.  0.  229;  Mobley  v.  Griffin,  104  N.  a  112,  10 
S.  B.  142;  Bonds  v.  Smith,  106  N.  C.  553,  11  S. 

B.  322.  The  defendant,  being  estopped  from 
denying  the  title  of  Munf  <»d  Collins,  and  hav- 
ing admitted  the  plaintiffs  to  be  the  heirs  at 
law  of  Munford  Collins,  upon  whom  the  law 
casts  the  title  in  the  absence  of  some  valid 
alienation,  must  show  some  better  title  in  him- 
self, either  by  a  valid  conveyance  from  the 
common  source  to  himself  or  his  ancestor,  or 
by  making  good  his  plea  of  the  statute  of  pre- 
sumptions. He  has  done  neither,  having  of- 
fered no  testimony  whatev^ .  The  allegation 
in  the  answer  and  the  admissions  of  the  de- 
fendant shifted  upon  him  the  burden  of  proof. 
Not  only  did  the  defendant  fail  to  bear  this 
burden,  but  the  plaintiffs*  testimony  strongly 
tended  to  rebut  the  plea  of  the  statute.  In 
view  of  the  intimati<Mi  of  his  honor  that,  upon 
the  plaintiffs'  own  evidence,  they  could  not 
recover,  this  court  must  consider  all  thehr  evi- 
dence as  true,  and  regard  it  in  the  most  f^ 
vorable  light  for  them,  as  the  jury  might  so 
have  regarded  it  had  it  been  submitted  to 
them.  Abernathy  v.  Stowe,  92  N.  a  213; 
Glbbs  V.  Lyon,  95  N.  C.  146;  Springs  v. 
Schenck,  99  N.  C.  551,  6  S.  B.  405.  The  pjain- 
tiffs  would  have  been  clearly  entitled  to  go  to 
the  Jury,  even  if  the  burden  had  still  rested 
upon  them;  but,  as  the  burden  had  been  shift- 
ed to  the  defendant,  under  no  circumstances 
could  the  court  have  directed  a  verdict  in  his 
favor.  Spruill  v.  Insurance  Co.,  120  N.  C.  141, 
27  S.  B.  89;  Haidison  v.  BaJhroad  Co.,  120  N. 

C.  492,  26  S.  B.  630.  For  error  In  the  inU- 
mation  of  ^e  court  below,  the  nonsuit  must 
be  set  asideb  and  a  new  trial  ordered.  New 
trial. 

(100  Qa.  274) 

HURT  V.  CITY  OF  ATLANTA. 

(Supreme  Court  of  Georgia.     Feb.  26,  1897.) 

Municipal  Corporations  —  Eminbnt  Dohaik  — 

What  Constitutes  ▲  Takino^Bridgxs 

^NOTIOB— DaBCAOBS— EVIDBNOS. 

1.  It  was  not,  in  1892,  an  essential  prerequisite 
to  the  lawful  construction,  longitudinally,  in  a 
street  of  the  city  of  Atlanta,  of  a  bridge,  the 
width  of  which  coincided  witii  that  of  such 
street  and  the  sidewalks  thereto  adjacent,  thaH 
the  municipal  authorities  should  give  to  the  owur 
ers  of  lots  fronting  on  such  street  any  notice  of 
an  intention  to  erect  such  bridge,  or  take  any 
steps  for  the  appointment  of  appraisers  to  assess 
the  damages  which  such  owners  might  sustain 
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b^  iMiOB  of  Ita  eoDstraetioiL  Thecefore^  in  haT* 
te  ■veil  a  brldc!B  boUt  wltkont  ddng  theae 
tiuncB,  the  mayor  and  general  oonncU  were  not, 
relativ^j  to  incb  owners,  treepassen. 

2.Thoii|^  the  erection  of  mdi  a  bridge  may 
hare  rendered  leai  convenient  the  meana  of  in- 
great  to  and  egret!  from  an  existing  building  i^ 
on  an  abutting  lot»  this  was  not  a  "taldng"  of 
property  within  the  meaning  of  that  clause  of  the 
eonstitution  which  declares  that  ''priTate  property 
shall  not  be  talcen,  or  damaged,  for  public  pur- 
potes,  without  just  and  adequate  oompoisation 
beingfirst  paid/* 

8.  The  owner  of  an  abutting  lot,  which  was 
actually  "damaged"  by  the  erection  of  tudi  a 
structure,  would  have  been  entitled  to  compensa- 
tion; but  there  were  not,  in  a  given  case,  any 
damages  if  the  market  value  of  such  lot,  after 
uie  completion  of  the  work,  and  on  account  there- 
of, independently  of  all  other  causes,  was  at 
much  as,  or  more  than,  it  was  before  the  work 
was  done.  In  this  connection,  the  rules  laid  down 
in  Streyer  t.  Raihx>ad  do.,  15  S.  BL  687,  90  Ga. 
56^  are  applicable;  and  the  decision  in  that  case, 
upon  a  reriew  thereof,  is  affirmed. 

4.  In  arriTing  at  the  value,  before  and  after 
the  erection  of  such  a  bridge,  of  a  particular 
abutting  lot  and  a  building  there<Mi.  evidence  as 
to  what  the  value  ot  the  lot  would  have  been 
without  the  building,  and  evidence  as  to  the  value 
of  other  abutting  lots,  was  relevant. 

6.  The  verdict  was  fully  sostahied  by  the  evi- 
dence^ and  the  motion  for  a  new  trial  discloses 
no  reason  which  would  warrant  this  court  in  set- 
ting it  aside. 

(Syllabus  by  the  Court) 

Brror  from  dty  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  Annie  B.  Hurt  against  the  dty 
of  Atlanta.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

Palmer  &  Read,  for  plaintiff  in  error.  J.  A. 
Anderson  and  Geo.  Westmoreland,  for  de- 
fendant in  error. 

LUMPKIN,  P.  J.  This  was  an  action 
brought  by  Mrs.  Hurt  in  1893  against  the  dty 
of  Atlanta,  by  which  she  sought  to  recover 
damages  alleged  to  have  been  occasioned  to 
certain  realty,  owned  by  her,  consisting  of  a 
lot  witb  a  three-story  brick  store  thereon  front- 
ing on  Forsyth  street  The  nature  of  the  case 
will  be  readily  apprehended  from  the  follow- 
ing condensed  statement  of  the  facts:  The 
dty,  in  1892,  had,  under  express  legislative 
authority,  caused  to  be  constructed  longitudi- 
nally in  this  street  a  bridge  which  spanned  a 
number  of  railroad  tracks.  The  width  of' 
the  bridge  coindded  with  that  of  the  street 
and  the  adjacent  sidewalks,  and  the  structure 
therefore  occupied  all  of  the  public  thorough- 
fare upon  which  Mrs.  Hurt's  property  abut- 
ted; but  it  did  not  encroach  upon  her  Uind, 
and  no  part  of  the  same  was  actually  taken 
from  her.  It  appeared  from  the  evidence  that 
the  erection  of  the  bridge  rendered  ingress  to 
and  egress  from  the  building  less  convenient 
than  formerly,  and  consequently  impaired  its 
utility,  and  diminished  its  rental  value;  but  it 
also  appeared  that,  independently  of  all  other 
causes,  the  market  value  of  the  property  as  a 
whole  was  considerably  enhanced  by  and  be- 
cause of  the  erection  of  the  bridge,  and  that 
by  making  alterations  In  the  house  so  as  to 
properly  adjust  it  to  the  bridge  It  would,  even 


after  allowtDg  for  tlM  ont  of  the  needed  dian- 
gea,  and  taking  into  the  account  the  incresse 
in  the  value  of  the  land,  pay  in  rents  a  higher 
per  cent  npon  the  investment  than  before. 
There  was  a  verdict  for  the  dty,  and  Mrs. 
Hurt  moved  for  a  new  trial,  which  was  re- 
fused. Tbe  controlling  questions  presented 
by  the  record  will  now  be  stated,  and  briefly 
discussed. 

1.  If,  relatiyely  to  Mrs.  Hurt,  the  dty,  in 
doing  this  work,  was  a  trespasser,  it  could  not, 
in  any  view  of  the  case,  set  up  as  a  defense 
against  a  claim  of  hers  for  damages  actually 
sustained  in  consequence  of  the  erection  of  the 
bridge  the  fact  that  by  building  it  the  dty 
had  increased  the  market  value  of  her  pn^- 
erty.  If  the  market  value  of  the  freehold  was 
increased,  there  was,  of  course,  no  damage  ta 
that  respect;  but,  if  there  was  a  loss  of  rents 
and  profits,  caused  by  a  wrongful  act  on  the 
part  of  the  dty,  it  would  be  liable  for  such 
loss,  notwithstanding  the  increase  in  the  mar- 
ket value  of  the  property  as  a  whole.  Davis 
V.  Railway  Go.,  87  Ga.  605, 18  S.  E.  567.  But 
was  the  dty  a  trespasser?  The  plaintiff 
claimed  that  it  was,  because  it  had  proceeded 
to  erect  the  bridge  without  giving  her  any 
notice  of  its  intention  to  do  so,  or  taking  any 
steps  for  the  appointment  of  appraisers  to  as- 
sess the  damages  which  she  might  sustain  by 
reason  of  its  construction.  In  support  of  this 
contention  reliance  was  had  upon  the  follow- 
ing section  of  the  charter  of  Atlanta,  enacted 
in  1874:  "The  said  mayor  and  general  coun- 
cil shall  have  full  power  and  authority  to 
open,  lay  out,  to  widen,  straighten,  or  other- 
wise change,  streets,  alleys,  and  squares,  in 
the  said  city  of  Atlanta.  Wherever  the  said 
mayor  and  general  coundl  shall  exercise  the 
power  above  delegated,  they  shall  appoint  two 
freeholders,  and  the  owners  of  said  lots  front- 
ing on  said  streets  or  alleys  shall,  on  five  days' 
notice^  appoint  two  freeholders,  who  shall  pro- 
ceed to  assess  the  damages  sustained,  or  the 
advantages  derived,  by  the  owner  or  owners 
of  said  lots,  in  consequence  of  the  opening, 
widening,  straightening,  or  otherwise  chan- 
ging, said  streets  and  alleys— and  in  case  said 
assessors  cannot  agree,  they  shall  select  a  fifth 
freeholder,  the  said  assessors  to  take  an  oath 
that  they  will  faithfully  discharge  their  duties, 
and  either  party  to  have  the  right  to  enter  an 
appeal,  to  the  superior  court  of  Fulton  county, 
within  ten  days  from  the  rendition  of  said 
award."  Acts  1874,  p.  181,  8  60.  The  ques- 
tion whether  the  mayor  and  general  coundl 
were,  in  this  instance,  legally  bound  to  appoint 
appraisers,  and  ^ve  Mrs.  Hurt  notice  to  do 
so,  in  order  that  the  persons  so  selected  might 
"proceed  to  assess  the  damages  sustained,  (x 
the  advantages  derived,"  turns  upon  the  true 
meaning  of  the  word  "damages"  as  here  used. 
It  is  obvious  that  "to  open,  lay  out,  widen," 
or  "straighten"  a  street  necessarily  involves 
the  taking  of  land  not  hitherto  used  for  street 
purposes;  and  therefore,  as  to  any  or  all  of 
these  matters,  the  damages  contemplated  by 
the  act  can  easily  and  naturally  be  held  to 
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mmn  compeosation  to  Umdownen  for  property 
tliiu  taken.  Bat  It  waa  inalsted  tbat  the  mu- 
nicipal authcoritles  were  alao  empowered  to 
"otherwiae  change*'  atreeta;  that  the  words 
Joat  quoted  were  designed  ta  meet  juat  such  a 
caae  aa  the  present,  because  the  building  of 
a  structure  like  the  Forsyth  street  bridge  waa 
"otherwise  changing"  that  street;  and  thair 
accordingly,  the  act  of  1874  contemplated  the 
aaseasment  and  allowance  of  incidental  dam- 
ages in  a  case  like  this»  eyen  though  there  was 
no  actual  taking  of  a  citizen's  property.  It 
will  be  obserred  that  the  prorisions  of  that 
section  of  the  act  of  1874  with  which  we  are 
now  dealing  were  taken  from  section  U  of  the 
act  at  1859,  incorporating  the  town  of  Wai^ 
renton,  and  amending  the  charter  of  Atlanta. 
Acta  1850,  p.  215.  In  order  to  ascertain  the 
kind  of  "damages"  referred  to  by  these  acta, 
and  for  what  the  same  were  to  be  allowed, 
the  acta  themselves  must  be  construed  in  the 
Ught  of  the  law  as  it  was  understood  when 
they  were  passed.  Prior  to  the  ratification  of 
the  present  oonstitatlon,  a  municipal  corpora- 
tion, proceeding  regularly  and  within  the  scope 
of  its  authority,  was  not  liable  for. consequen- 
tial damages  resulting  to  property  owners 
from  paying,  grading,  or  otherwise  improving 
its  streets.  The  question  whether  it  could  be 
held  liable  for  such  damages  was  incidentally 
involred  ih  the  case  of  Markam  v.  Mayor,  etc., 
23  Ga.  402;  and,  though  not  then  decided. 
Judge  Lumpkin  intimated  yery  strongly  that 
it  should  be  answered  in  the  negatiye,  and 
dted  authorities  supporting  that  conclusion. 
In  Mayor,  etc.,  y.  Omberg,  28  Ga.  46,  this 
same  question  arose,  and  it  was  distinctly  de- 
cided that  the  municipality  was  not  liable, 
the  court  holdini?  that,  though  the  plaintiff 
had  been  injured  by  the  grading  of  a  street, 
yet,  as  no  part  of  his  land  had  been  touched, 
it  was  damnum  absque  injuria.  The  first  of 
these  two  cases  was  decided  at  the  August 
term,  1857,  of  this  court,  and  the  second  at 
the  March  term,  1859.  The  act  amending  At- 
lanta's charter  was  approved  on  the  12th  day 
of  December  following.  So  it  was  settled  law 
at  the  time  of  its  passage  that  consequential 
damages  in  cases  of  this , character  were  not 
allowable;  and,  if  the  general  assembly  had 
desired  to  change  the  established  rule,  it  would 
baye  said  so.  Certainly,  in  the  absence  of 
express  words  showing  a  contrary  intention, 
it  is  safe  to  conclude  that  the  word  "dam- 
ages," as  used  in  the  eleventh  section  of  this 
act,  was  not  designed  to  embrace  compen- 
sation fbr  incidental  injuries  to  realty  which 
the  highest  court  in  the  state  had  declared 
could  not  be  recovered.  The  doctrine  of  the 
Omberg  Case  was  reaffirmed  in  Boll  v.  City 
Coundl,  84  Ga.  326^  decided  in  1836,  and  rec- 
ugnized  in  Bfitcheil  v.  Mayor,  etc.,  49  Ga.  29, 
decided  in  1873.  The  act  of  1874,  establish- 
ing a  new  charter  for  Atlanta,  merely  retained 
the  provisiona  of  the  act  of  1859,  and,  though 
enacted  after  all  of  the  foregoing  decisions  had 
been  rendered,  made  no  attempt  to  broaden  or 
enlarge  the  settled  meaning  of  the  word  "dam- 


i'^  aa  therein  employed.  Again  in  City  of 
Atlanta  v.  Green,  67  Ga.  386,  and  Campbell 
T.  Raihroad  Co.,  82  Ga.  325,  9  &  B.  1078,  this 
court  approved  as  correct  the  doctrine  «C  the 
cases  above  dted  upon  this  question.  In  the 
Green  Case  it  waa  announced  that  the  rale 
had  been  changed  by  that  paragraiih  of  the 
present  constitution  which  declares,  not  only 
that  private  properly  shall  not  be  taken,  but 
also  that  it  shall  not  be  damaged,  for  public 
purposes,  without  compensation.  But  we  axe 
now  striving  to  ascertain  the  meaning  of  the 
word  "damages"  as  employed  in  acts  passed' 
before  the  constitutloin  of  1877,  and  the  condu- 
sioQ  seems  irresistible  that  the  application  of 
this  term  was  confined  to  cases  in  which  there 
waa  an  actual  taking  and  appropriation  of 
property  itself. 

The  act  of  December  27,  1880  (2  Acts  1890- 
91,  p.  446),  adds  nothing  to  the  strength  of 
the  plaintilTs  position.  Its  title  declares  it  to 
be  amendatory  of  the  charter  of  1874,  and 
the  acts  amending  the  same,  *'so  aa  to  provide 
for  a  more  perfect  method  of  condemning 
private  property  for  opening  or  widening 
streets,  lanes  and  alleys,  hi  said  dty."  This 
title  clearly  indicates  that  the  purpose  of  the 
act  ia  to  deal  ezdusively  with  property  which 
is  to  be  condemned  and  taken«  for  this,  as 
previously  observed,  ia  what  must  be  done 
when  a  street  is  to  be  opened  or  widened 
upon  land  belonging  to  a  dtizen.  It  la  true 
that  in  its  body  the  act  retalna  the  words 
''otherwise  change,"  whidi  appear  in  the  old 
acts,  but  they  cannot  be  held  to  ^ctend  or 
enlarge  the  scope  of  what  ia  embraced  In  the 
title.  We  dp  not,  of  course,  wish  to  be  un- 
derstood as  laying  down  what  would  now  he 
Justly  regarded  as  an  utterly  absurd  proposi- 
tion) viz.  that  a  citizen  is  not,  under  the  con- 
stitution of  1877,  entitled  to  compensatxm 
when  his  property  is  damaged  for  public  pur- 
poses, even  when  none  of  it  is  taken.  We 
are  simply  holding  that  there  was  not,  when 
the  Forsyth  Street  Bridge  was  built,  anything 
in  the  charter  of  Atlanta  requiring  that  the 
damages,  if  any,  should  be  ascertained  by 
assessment  before  the  work  was  done.  TtM 
city  of  Atlanta,  as  above  remarked,  was  pro- 
ceeding under  express  legislative  authority 
(see  2  Acts  1890-91,  p.  45J9  to  buUd  the 
Forsyth  Street  Bridge,  and  we  have  above 
shown  that  there  was  no  law  requiring  the 
dty  to  give  notice  to  any  abutting  property 
owner  of  its  taitention  to  do  so,  or  take  any 
steps  for  the  appointment  of  appraisers  to 
assess  the  incidental  damages  which  might 
arise.  It  did  not,  therefore,  by  omitting  to  do 
these  things,  become  a  wrongdoer  or  a  tres- 
passer, and  consequently  the  rule  applicable 
to  trespassers,  which  was  announced  at  the 
beginning  of  this  discussion,  does  not  apply. 

2.  There  is  little  difilculty  in  holding  that 
Mrs.  Hurt  was  not  entitled  to  damages  upon 
the  idea  that  the  dty  took  a  portion  of  her 
property.  The.  "taking"  referred  to  hi  the 
constitutional  paragraph  under  consideration 
means  a  physical,  tangible  appropriation  of 
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the  property  of  another.  The  cases  abote 
cited  all  bear  oat  this  Idea;  Indeed,  they  are 
Inconsistent  with  any  other.  If  rendering  in- 
gress to  and  ^;re8s  from  a  lot  or  building  is 
"taking"  property  from  the  owner,  there  1% 
in  this  respect,  no  substantial  difference  be- 
tween the  former  constitutions  of  this  state 
and  the  prcaent  one,  and  much  learning  and 
research  have  been  yainly  expended  in  deter- 
mining the  question  dealt  with  in  these  cases, 
and  the  authorities  which  they  dte;  for,  if  a 
"damaging"  of  tills  Idnd  is  the  same  thing 
as  a  'taking,"  there  was  no  occasion  for  so 
much  discussion  of  the  question  of  liabiUty. 
Beyond  doubt,  an  easement  is,  in  a  sense, 
"property";  and  there  are,  perhaps,  cases 
where  the  appropriation  of  a  mere  easement- 
such,  for  instance,  as  a  railroad  right  of  way 
—might  be  held  to  be  a  taking  of  property. 
Even  then  it  would  be  a  nice  question  as  to 
whether  such  an  appropriation  should  not 
more  properly  be  termed  a  "damaging"  than 
a  'taking."  In  either  erent,  compensation 
would  Mve  to  be  paid,  and  that  Is  the  material 
thhig  in  such  a  matter.  In  the  present  case, 
however,  treating  Mrs.  Hurt* s  right  of  in- 
gress to  and  egress  from  her  building  as  an 
easement,  the  destruction  or  impaftment  of  the 
«ame  cannot,  we  are  satisfied,  be  regarded  as 
a  taking  of  her  property,  within  the  meaning 
of  the  constitution.  'There  'is  a  broad  dis- 
tinction between  cases  of  this  character  and 
those  in  which  possession  of  and  dominion 
over  private  property  is  taken  for  public  use." 
Moore  T.  City  of  Atlanta,  70  Ga.  612. 

3.  In  the  next  place,  was  her  property 
"damaged"  for  public  purposes?  In  the  sense 
that  her  building  as  it  stood  after  the  com- 
pletion of  the  bridge  was  less  useful  and  less 
valuable  for  rent,  tiiere  certainly  was  damage 
to  her  real  estate;  but  treating  the  realty  as 
a  whole,  was  she,  under  all  the  facts  and  cir- 
cumstances, really  injured?  We  think  \t ' 
clear  that  she  was  not.  The  evidence  show- 
ed that  this  great  public  Improvement,  with- 
out reference  to  other  causes,  had  greatly  in- 
creased the  market  value  of  her  premises. 
The  particulars  as  to  this  matter  have  al- 
ready been  stated,  and  need  not  be  here  re- 
peated. The  city,  not  being  a  trespasser,  was 
entitled  to  set  off  enhancement  in  market  value 
against  the  damages  it  actually  occasioned; 
and  as,  upon  so  doing,  it  plainly  appeared 
that  the  plaintiff  was  benefited  more  than  she 
was  damaged,  she  sustained  no  Injury  of 
which  she  can  legally  complain.  How  could 
It  be  said  that  she  was  justly  entitled  to 
compensation,  when,  on  the  whole,  she  has 
been  really  benefited,  and  left  in  a  better  posi- 
tion than  before?  The  following  cases  con- 
clusively show  that  the  "market  value"  test 
is  the  proper  one  to  apply,  and  also  establish 
the  city's  right  to  set  off  taicrease  of  value 
resulting  from  the  Improvement  against  the 
damages  proved.  City  of  Atlanta  v.  Green, 
supra;  Smith  v.  Floyd  Co.,  86  Ga.  420,  425, 
11  S.  B.  850,  citing  Chicago  v.  Taylor,  125 
U.  &  101,  8  Sup.  Ct  820;   Davis  v.  Railway 


Oo^  supra;  Streyer  t.  Baibroad  Co.,  00  Ga. 
66, 16  S.  E.  637.  In  the  case  last  dted  it  was, 
we  think,  properly  held  that  in  determining 
the  question  of  damages  the  easement  of  ac- 
cess to  a  building  from  a  street  was  not  to 
be  valued  separately.  It  is  difficult  to  con- 
ceive how  such  an  easement  could  be  valued 
>at  all  without  reference  to  the  realty  to 
which  it  appertahied,  the  purposes  for  wUch 
such  realty  was  used,  its  value  for  rent,  and 
its  market  value  as  an  enthre  estate.  This 
decision,  upon  a  review  thereof,  Is  affirmed. 
The  case  in  hand  is  readily  distinguishable 
from  that  of  Pause  ▼.  City  of  Atlanta  <Ga.) 
26  S.  E.  489,  which  arose  out  of  the  erection 
of  this  same  bridge.  There  the  plaintiff  was 
a  leaseholder,  and  the  damage  was  to  her 
estate  as  such.  Not  being  the  owner  of  the 
fee,  the  enhancement  of  its  market  value  was 
not  involved. 

4,  5.  The  ruling  announced  in  the  fourth 
headnote  requhres  no  elaboration;  and  the 
foregoing,  we  think,  establishes  the  conclusion 
that  the  verdict  in  the  city's  favor  was  right, 
and  ought  not  to  be  disturbed.  Judgment 
affirmed. 
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(Supreme  Court  of  Georgia.    March*  12,  1897.) 

Cbiminal  Ia.w— Inquisition  ot  Insanity — ^Dus 
Pkogess  of  Law. 

1.  There  is  no  law  of  force  in  this  state  which 
makes  it  Incumbent  upon  a  judge  of  the  supe- 
rior court,  at  the  time  when  judgment  is  to  be 
entered,  or  after  it  has  been  entered,  to  allow 
or  order  a  judicial  inyestigation  concerning  the 
mental  condition  of  oife  against  whom  a  lawful 
verdict  of  guilty  has  been  rendered  in  a  capi- 
tal case,  and  who  has  thereby  become  subject 
to  the  penally  of  death;  nor  m  either  instance 
is  a  refusal  by  such  judge  to  enter  upon  an  in- 
vestigation of  this  kind,  with  or  without  the 
aid  of  a  jury,  a  denial  to  the  prisoner  of  "due 
process  of  law." 

2.  The  provisions  of  the  Code  relating  to  in- 
quisitions in  such  matters  are  sufficiently  com- 

{>rehen8ive  to   cover  all   cases  where   the    al- 
eged  insanity  begins  at  any  time  after  the  ren- 
dition of  the  verdict  of  guilty. 
(Syllabus  by  the  Court.) 

Brror  from  superior  oourt,  Twiggs  county; 
O.  C.  Smith,  Judge. 

Application  by  W.  W.  Baughn«  the  next 
friend  of  Elizabeth  Nobles,  who  was  convicted 
of  murder,  for  a  trial  of  the  question  of  her 
insanity.  From  an  order  refusing  the  peti- 
tion, plaintiff  brings  error.   Affirmed. 

Marion  Harris  and  Glenn  &  Bountree,  tat 
plaintiff  in  error.  Tom  Eason,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

COBB,  J.  At  a  special  term  of  the  superior 
court  of  Twiggs  county  in  July,  1895,  Eliza- 
beth Nobles  was  tried  for  the  offense  of  mur- 
der, and,  upon  conviction,  was  sentenced  to 
death.  The  sentence  '*having  been  legally  sus- 
pended and  superseded  by  the  order  oC  the 
court,  the  case  came  on  to  be  heard  before  the 
court"  on  June  23,  1896,  "for  the  purpose  of 
passing  sentence  of  death  In  accordance  with 
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the  Yeidlct  of  gallty  rendered."  At  this  term, 
Baoghn,  tbe  plaintiff  In  error,  as  the  next 
Criend  of  the  condemned  woman,  appeared, 
and,  in  her  behalf,  objected  to  the  sentence  of 
death  being  passed,  on  the  groond  that  she 
was  then  hisane,  and  in  his  application  prayed 
"the  oonrt  for  a  trial  by  Jury  of  the  said  ques- 
tion of  insanity;  that  the  court  cause  Jurors 
to  be  regulariy  summoned  and  impaneled  to 
try  said  issue,  and  that  such  oth«r  proceedings 
be  had  hi  that  regard  as  are  usually  incident 
to  trials  In  said  court;  that  petitioner  haye 
the  right  to  the  court's  process  to  compel  the 
attendance  of  witnesses,  and  to  such  other  pro- 
cess as  may  be  right  and  necessary;  and  thaft 
said  sentence  be  postponed  and  superseded  un- 
til the  final  adjudication  of  the  question." 
The  court  declined  to  entertain  the  appUca- 
tlon,  and  refused  "each  and  eyery  prayer" 
thereof,  and  fixed  the  time  for  the  execution 
of  the  sentence  on  August  7,  1896.  Thereup- 
on Baughn,  hi  the  same  capacity  as  aboye 
stated,  by  petition,  alleged  that  Elizabeth  No- 
bles was  then  insane,  and  that  it  was  contrary 
to  the  policy  of  the  law,  and  illegal,  that  the 
sentence  of  death  should  be  executed,  and 
prayed  **that  the  court  cause  Jurors  to  be  reg- 
ularly summoned  and  impaneled  to  try  said 
issue,  and  that  such  other  proceedings  be  had 
in  that  regard  as  are  usually  incident  to  trisis 
In  said  court,  and  that  petitioner  haye  the 
right  to  the  court's  process  to  compel  the  at- 
tendance of  witnesses,  and  such  other  process 
as  may  be  right  and  necessary,  and  that  said 
sentence  of  death  be  suspended  and  superseded 
until  the  final  adjudication  of  the  question." 
The  court  refused  to  entertain  the  petition, 
and  daiied  "each  and  every  prayer"  of  the 
same.  The  error  complained  of  is  the  refusal 
of  the  Judge  to  entertain  these  petitions  and 
grant  the  prayers  therein  contained,  it  being 
claimed  that  the  question  of  the  insanity  of 
the  convicted  woman  should  be  hiqulred  of 
by  a  Jury  in  the  superior  court,  according  to 
the  forms  of  procedure  usually  incident  to 
trials  in  that  court,  that  the  refusal  of  the 
Judge  to  submit  this  question  to  a  Jury  is  a 
denial  to  the  prisoner  of  due  process  of  law, 
and  that  there  is  no  proceeding  authorized  by 
any  statute  law  of  Georgia  which  amounts  to 
due  process  of  law  in  such  cases;  the  procedure 
provided  in  Pen.  Oode,  f  1027,  not  behig  Judi- 
cial in  its  nature. 

"A  lunatic  or  person  insane,  without  lucid 
intervals,  shall  not  be  found  guilty  of  any 
crime  or  misdemeanor  with  which  he  may 
be  charged:  provided,  the  act  so  charged  as 
criminal  was  committed  in  the  condition  of 
such  lunacy  or  insanity;  but  if  a  lunatic  has 
lucid  Intervals  of  understanding,  he  shall 
answer  for  what  he  does  in  those  intervals  as 
if  he  had  no  deficiency."  Pen.  Code,  §  85. 
The  section  quoted  clearly  shows  that  under 
the  law  of  this  state  no  person  can  be  legally 
convicted  of  a  crime  committed  while  in  a 
moment  of  irresponsibility  growing  out  of  an 
unsound  mind.  If  the  person  charged  with 
the  crime  desires  to  avail  himself  of  the  pro- 


visions or  this  law,  and  urge  his  insanity  as  a 
defense  to  a  crime  for  which  he  stands  in- 
dieted,  no  special  plea  of  any  character  is 
necessaxy,  as  this  defense  will  be  allowed  un- 
der the  plea  of  not  guilty.  Danf  orth  v.  StatOr 
75  Ga.  t>14.  "Whenever  the  plea  of  insanity 
is  filed,  it  shall  be  the  duty  of  the  court  to 
cause  the  issi^e  on  that  plea  to  be  first  tried 
by  a  special  Jury,  and  if  found  to  be  true, 
the  court  shall  order  the  defendant  to  be  de- 
livered to  the  superintendent  of  the  asylum, 
there  to  remain  until  discharged  in  the 
manner  prescribed  by  law."  Pea  Oode,  S  951. 
This  section  secures  to  a  person  charged  with 
a  crime  the  right  to  have  the  question  of  his 
mental  condition  at  the  time  of  the  trial  la- 
quired  Into  before  being  required  to  plead  to 
the  indictment  Long  v.  State,  88  Ga.  401. 
"If,  after  any  convict  shall  have  been  sen- 
tenced to  the  punishment  of  death,  he  shall 
become  insane,  the  sheriff  of  the  county,  with 
the  concurrence  and  assistance  of  the  ordinary 
thereof,  shall  simmion  a  Jury  of  twelve  men 
to  inquire  into  such  insanity.  The  following 
oath  shall  be  administered  to  the  Jury,  to- 
wit:  'You,  and  each  of  you,  do  solemnly 
swear  (or  affirm)  that  you  well  and  truly  try 
this  issue  of  hisanity  between  the  state  and 
A  B.,  now  condemned  to  die,  and  a  true 
verdict  give  according  to  the  evidence.  So 
help  you  God.  If  it  be  found,  by  the  Inquisi- 
tion of  such  Jury,  that  the  convict  Is  insane, 
tbe  sheriff  shall  suspend  the  execution  of  the 
sentence,  and  make  report  of  the  Inquisition 
and  suspension  of  the  execution  to  the  presid- 
ing Judge  of  the  circuit,  who  shall  cause  the 
same  to  be  entered  on  the  minutes  of  the 
superior  court  of  the  county  where  tbe  con- 
viction was  had."  Pen.  Oode,  f  1047.  The 
sections  above  quoted  embrace  all  of  the  law 
of  force  in  this  state  which  relates  to  the 
subject  of  an  Inquiry  into  the  mental  condi- 
tion of  a  person  charged  with  or  convicted  of 
a  criminal  offense.  If  insane  at  the  time 
the  act  is  committed,  he  shall  not  be  convicted. 
The  section  first  above  quoted  gives  him  the 
right  to  have  the  question  of  his  mental 
condition  at  this  time  inquired  of  strictly  in 
accord  with  procedure  usual  in  courts  ol  Jus- 
tice in  this  state.  Whether  he  be  sane  or 
insane  at  the  time  of  the  commission  of  the 
act,  the  section  second  above  quoted  provides 
for  him  a  trial  according  to  the  usual  rules  of 
procedure  of  force  In  this  state  on  the  ques- 
tion of  his  mental  condition  at  the  thne  that 
he  is  placed  on  trial,  and  guaranties  to  him 
that  he  shall  not  be  tried  while  he  is  hi  a 
condition  of  Insanity.  At  every  stage  of  the 
trial  at  which  an  accused  person  could  raise  the 
question  of  his  mental  condition  at  common 
law  before  conviction,  the  law  of  force  in  this 
state  gives  the  defendant  the  right  to  raise 
such  question,  and  accords  to  hhn  an  op- 
portunity to  have  the  question  tried  according 
to  the  procedure  usual  in  the  courts  of  th» 
state. 

The  question  made  in  this  record  is,  can  s 
prisoner,  after  conviction  according  to  law  of 
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a  capital  offense,  demaiid  a  trial  by  a  jury 
in  the  superior  court  on  the  question  of  his 
mental  condition,  in  order  that  the  insanity, 
if  established,  may  operate  to  suspend  the 
execution  of  the  judgment  In  the  case?  The 
record  shows  that  Elizabeth  Nobles  was  con- 
victed and  sentenced  to  death  in  July,  1896, 
and  that  the  sentence  was  not  executed.  She 
was  called  before  the  court  hi  June,  1896,  not 
for  the  purpose  of  behig  sentenced,  because 
the  sentence  had  been  already  imposed,  but 
for  the  purpose  of  fixing  a  new  time  for  the 
execution  of  the  sentence.  A  person  convict- 
ed of  a  capital  offense  is  never  sentenced,  un- 
der the  law  of  this  state,  but  one  time.  The 
sentence  is  the  conclusion  of  the  record,  and, 
once  entered,  the  record  is  complete.  It  may 
be  that  the  time  fixed  in  the  sentence  ex- 
pires, but  the  sentence  stands  in  full  force. 
Therefore  the  life  of  Elisabeth  Nobles  was 
absolutely  forfeited  by  the  verdict  and  the 
judgment  or  sentence  which  was  rendered  in 
July,  1896;  and,  if  execution  ever  takes  place, 
it  will  be  by  virtue  of  this  sentence,  though  at 
a  different  time  from  that  originally  named. 
What  is  commonly  referred  to  as  a  "resen- 
tence" is  only  the  fixing  of  a  new  time  for  the 
execution  of  a  sent^ce.  The  language  of  the 
Penal  Code  (section  1045)  in  reference  to  pro- 
viding a  time  for  the  execution  of  the  death 
sentence  seems  to  be  conclusive  of  the  queA- 
tion  that  one  sentence  is  all  that  is  ever  im- 
posed in  a  capital  case,  and  that  that  sen- 
tence is  to  be  executed  either  at  the  time  fix- 
ed therein,  or  at  such  other  time  as  the  judge 
or  other  lawful  authority  of  this  state  shall 
fix  thereafter.  "Whenever,  for  any  reason, 
any  convict  sentenced  to  the  punishment  of 
death  shall  not  have  been  executed  pursuant 
to  such  sentence,  and  the  same  shall  stand  in 
full  force,  the  presiding  judge  of  the  superior 
court  where  the  conviction  was  had,  on  the 
application  of  the  solicitor-general  of  the  cir- 
aiit,  or  other  person  prosecuting  for  the  state, 
shall  issue  a  habeas  corpus  to  bring  such  con- 
vict before  him;  or  if  such  convict  be  at 
large,  said  judge,  or  any  judicial  officer  of 
this  state,  may  issue  a  warrant  for  his  ap- 
prehension; and  upon  the  convict  being  brought 
before  the  judge,  either  by  habeas  corpus,  or 
under  such  warrant,  he  shall  proceed  to  in- 
quire into  the  facts  and  circumstances  of  the 
case,  and  if  no  legal  reason  exists  against  the 
execution  ci  the  sentence,  he  shall  sign  and 
issoe  a  warrant  to  the.  sheriff  of  the  proper 
county,  commanding  him  to  do  execution  of 
such  sentence  at  such  time  and  place  as  shall 
be  appointed  therein,  which  the  sheriff  shall  do 
accordingly;  and  the,  judge  shall  cause  the 
proceedings  to  be  entered  on  the  minutes  of 
the  superior  court  of  the  county."  In  the  case 
of  Harris  v.  State,  2  Qa.  290,  where  complaint 
was  made  that  the  prisoner  was  improperly 
sentenced  under  the  provisions  of  the  law  con- 
tained in  the  section  above  quoted,  the  court 
say:  "The  sentence  was  suspended,  by  the 
supersedeas  consequent  upon  the  first  biU  of  ex- 
r^eptions,  until  the  same  was  affirmed  by  this 


court  by  the  dismissal  of  the  caae.  It 
then  In  full  force.  The  court  below  therefbre 
had  the  right,  under  the  Oode,  upon  habeas 
corpus,  to  command  the  sheriff  to  do  execu- 
tion of  the  sentence."  If  we  are  correct  in 
this  laterpretatioii,  then  on  June  23,  1896, 
when  the  prisoner  was  brought  before  the 
court  for  the  purpose  of  being  sentenced,  she 
was  already  under  sentence  of  death,  the  same 
having  been  pronounced  in  July,  1896;  and 
therefore  an  application  for  an  Investigation 
into  her  mental  condition  could  have  been 
had  according  to  the  exact  terms  of  the  law  as 
emlKidled  in  Pen.  Code,  S  1047,  providing  for 
such  investlgatfcn;  that  is,  she  was  a  convict 
who  had  been  sentenced,  to  the  punishment  of 
death,  and  her  presence  befbre  the  court  was 
simply  for  the  purpose  of  fixing  a  time  for  the 
execution  of  such  sentence.  This  behig  true, 
it  is  not  necessary  to  decide  what  would  be 
the  right  of  a  person  who  demanded  an  in- 
vestigation into  his  mental  condition  in  order 
to  establish  the  fact  that  he  became  insane 
after  verdict  and  before  s^itenc^  If  It  were 
necessary  to  decide  this  question,  it  could  be, 
with  propriety,  held  that  the  prisoner  was  not 
entitled  to  be  heard  upon  this  question  be- 
tween verdict  and  sentence,  because  there 
was  no  necessity  for  such  hearing.  Without 
s^tence  the  verdict  can  never  be  carried  Into 
effect  The  moment  that  sentence  is  pro- 
nounced the  right  to  apply  for  an  investiga-: 
tion  under  section  1047  of  the  Penal  Ck>de  is 
complete.  We  therefore  treat  this  as  the  ap- 
plication of  a  person,  convicted  and  sentenced,* 
to  have  the  question  of  her  mental  condition 
tried  by  a  jury  In  the  superior  court  according 
to  the  forms  of  procedure  incident  to  investi- 
gations In  that  court  Has  a  convict  the  right, 
after  verdict  and  sentence,  and  his  life,  accord- 
ing to  "due  process  of  law,"  thus  forfeited  to 
the  state,  to  demand,  as  "due  process  of  law," 
that  hlB  mental  condition  shall  be  Inquired  in- 
to, in  order  to  determine  whether  the  judg- 
ment of  the  court  shall  go  into  execution? 
"Inasmuch  as  the  stage  of  criminal  procedure 
known  as  'pleading'  has  been  passed  at  the 
time  when,  after  conviction,  the  Issue  as  to 
insanity  in  bar  of  sentence  is  asked  for,  the 
point  as  to  constitutional  right  may  not  be  in- 
volved." Oarr,  Tr.  Lun.  p.  87.  In  the  case 
of  Laros  v.  Com.,  84  Pa.  St  200,  210,  the 
court  says:  "The  last  three  assignments  of 
error  raise  a  single  question  upon  the  power 
of  the  court  to  inquire,  by  inspection  and  per 
testes,  Into  the  Insanity  of  the  prisoner  since 
verdict  We  have  no  precedents  in  this  state, 
known  to  us,  how  the  inquiry  shall  be  con- 
ducted when  such  a  plea  in  Imr  of  sentence  Is 
put  in.  It  seems  to  us,  however,  that  no  right 
of  trial  by  jury  is  involved  in  the  question. 
A  jury  having  found  a  verdict  against  the 
plea  <^  insanity  when  set  up  as  a  defense  to 
conviction,  subsequent  insanity  cannot  be  set 
up  in  disproof  of  conviction.  The  plea  at  this 
stage  is  only  an  appeal  to  the  humanity  of 
the  court  to  postpone  the  punishment  until  a 
recovery  takes  place,  or  as  a  merciful  dispen- 
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sation.  The  rights  of  the  prlfeooer  as  an  of - 
fender  on  trial  for  an  offense  are  not  Inyolyed. 
He  has  had  the  benefit  of  a  Jury  trial,  and  it 
is  now  the  conrt  only  whidi  mnst  be  sstisfled 
on  the  score  of  hnmanlty.  If  the  right  of 
trial  by  Jnry  exists  at  all,  it  mnst  exist  at  all 
times,  no  matter  how  often  the  plea  is  repeat- 
ed alleging  huumlty  accming  since  the  last 
verdict  Snch  a  right  is  toconsistent  with  the 
dne  administration  of  justice.  There  mnst 
be  a  sound  discretion  to  be  exercised  by  the 
court  If  a  case  of  real  donbt  arise,  a  just 
judge  will  not  fall  to  relieve  his  own  con- 
science by  submitting  the  fact  to  a  jury."  It 
is  in  the  power  of  any  person  interested  in 
the  prisoner  to  call  for  an  Investigation,  under 
P&OL  Gode,  S  1047,  or  the  judge  himself  may 
order  the  investigation.  The  purpose  of  the 
legislature  evldentiy  was  to  carry  out  the  prin- 
ciple referred  to  in  the  decision  above  quoted, 
and  provide  a  method  for  the  trial  of  a  ques- 
tion which  simply  involved  a  plea  to  the 
humanity  of  the  court  to  postpone  the  pun- 
ishment of  an  insane  pers(m  until  a  recovery 
takes  place. 

In  the  case  of  Jones  v.  State,  18  Ala.  168, 
the  court  in  dealing  with  the  question  of  in- 
sanity at  the  time  of  trial,  say:  "Although 
we  are  of  oi^nion  that  the  facts  disclosed  in 
the  bill  of  exceptions  might  well  have  war- 
ranted the  preliminary  inquiry  as  to  the  pris- 
oner's mental  condition,  yet  this  must  be  left 
to  the  sound  discretion  of  the  court  If, 
amid  the  mystery  and  veO  which  surrounds 
the  i^enomena  of  mental  aberration,  so  diffi- 
cult to  penetrate,  the  judge  should  be  mis* 
taken,  and  try  an  insane  man  (as  we  thhik 
has  been  done  in  the  case  before  us),  it  win 
present  a  case  in  which  there  may  be  a  strong 
appeal  to  executive  clemency."  In  the  case 
of  Spann  v. -State,  47  Ga.  651,  in  referring  to 
the  law  now  contained  in  Pen.  Code,  S  1047, 
Judge  McCay  says:  "The  stay  for  insanity 
seems  to  depend  on  the  discretion  of  the  judge 
at  common  law."  1  Hale,  P.  0.  870.  "He 
may  call  in  a  Jury  if  he  pleases.  The  whole 
proceeding  is  merely  a  stay  of  execution,  and 
is  based  rather  upon  the  public  will  and  a 
sense  of  propriety  than  on  any  right  hi  the 
prisoner.  •  •  •  The  whole  proceeding  is 
rather  an  inquiry  based  on  public  propriety 
and  decency  than  a  matter  of  right"  While 
the  question  as  to  whether  the  section  under 
consideration  was  due  process  of  law  is  not 
involved  directly  in  the  case  of  Carr  v.  State, 
98  Ga.  89,  27  S.  B.  148,  still,  in  passing  upon 
the  right  of  the  superior  court  to  review  a  pro- 
ceeding under  that  section  by  certiorari,  the 
majority  of  the  court  recognized  the  proceed- 
ing as  being  ''rather  an  Inquiry  based  on  pub- 
lic propriety  and  decency  than  upon  any  right 
of  the  defendant"  The  effect  of  that  deci- 
sion was  to  hold  that  no  judicial  investigation 
was  required  to  be  given  to  a  person  as  a  mat- 
ter of  right  and  that  all  Investigations  after 
conviction  were  simply  to  Inform  the  court 
imposing  sentence  as  to  the  mental  condition 
of  the  prisoner,  for  the  sole  purpose  of  deter- 


mining whether  it  would  be  oonslst^it  with 
public  decency  and  propriety  to  take  away 
the  life  of  a  person  who  had  not  mind  enough 
to  realize  what  was  being  done.  There  being 
no  law  of  force  in  this  state  which  authorizes 
or  requires  the  Judge  of  the  superior  court  to 
alter  into  an  investigation  of  the  mental  con- 
dition of  BUzabeth  Nobles  at  the  time  and  in 
the  manner  prayed  for  in  the  petition  filed  in 
her  behalf,  the  refusal  by  the  Judge  to  enter 
into  such  investigation  was  not  a  denial  to 
her  of  "due  process  of  law";  and  there  was 
therefore  no  error  in  declining  to  entertain 
such  petition,  and  in  denying  "each  and  every 
prayer"  therein.    Judgment  affirmed. 


(100  Oa.  267) 
GAMPBBLL  T.  8TAT0. 
(Supreme  Goort  of  Georgia.     Feb.  28^  1897.) 
HoMioiDB  ^  Rbabonablb  Doubt  —  Pbovinob  oy 

JUBT^lNBTBUOTIOKS. 

1.  Theie  was  do  error  on  the  trial  of  two  per- 
sons upon  an  indictment  for  murder  in  diarging 
as  follows:  "Notwithstanding  the  indictment  in 
this  case,  the  defendants  enter  into  this  trial  with 
the  presmnption  of  innocence  In  their  favor,  which 
presumption  rests  with  them  throngfaout  tne  trial 
nntU  toe  state,  by  satisfactory  evidence^  over- 
comes that  preBumption,  and  establishes  their 

Siilt  upon  each  material  aUegation  contained  In 
e  indictment,  and  beyond  all  reasonable  doubt." 

2.  Where,  In-sudi  a  trial,  the  evidence  for  the 
state  was  entirely  clrcnmstantial,  and  the  court 
folly,  correctly,  and  distinctiy  instmcted  the  jury 
as  to  the  law  of  reaBonaUe  doubt,  and  also  dbar- 
ged  that  there  should  be  no  conviction  unless  the 
evidence  excluded  every  other  reasonable  hypoth- 
esis except  that  of  the  guilt  of  the  accused,  though 
it  would  have  been  better  to  omit  such  language 
as  that  below  quoted,  its  use  was  not  calculated 
to  mislead  the  Jury  into  believing  that  they  would 
be  authorized  to  convict  without  being  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  ac^ 
cused,  and  also  that  there  was  no  other  reasona- 
ble hypothesis  except  that  of  guilt  (a)  The  fol- 
lowing is  the  language  above  referred  to:  "Was 
[the  deceaaed].  murdered  In  this  county,  In  the 
manner  and  at  the  time  as  alleged  in  the  indict- 
ment? If  so,  who  does  the  evidence  point  to  with 
reasonable  and  moral  certainty?  Does  it  point  to 
the  [accused]?  If  so,  you  should  convict  them. 
If  not,  you  should  acquit  them." 

8.  The  grounds  of  the  motion  for  a  new  trial 
relating  to  newly-discovered  evidence  are  not  mer- 
ItorioDB.  This  evidence  might,  by  the  exercise  of 
due  diligence,  have  been  obtained  before  the  tri- 
al, and.  moreover,  it  is  not  of  sadi  a  character 
as  would  probably  produce  a  different  result 

4.  There  was  sufficient  evidence  to  authorise 
the  verdict,  and,  the  same  having  been  approved 
by  the  trial  judge,  this  court  does  not  feel  war^ 
ranted  In  setting  it  aside. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Jasper  county; 
John  G.  Hart,  Judge. 

James  M.  Campbell  was  convicted  of  mur- 
der, and  he  brings  error.    Affirmed. 

J.  O.  Key,  J.  D.^  Kilpatrick,  J.  W.  Preston, 
and  F.  Jordan  &  Son,  for  plaintitf  In  error. 
J.  M.  Terrell,  Atty.  Gen.,  H.  G.  Lewis,  Sol. 
Gen.,  and  Anderson,  Felder  &  Davis,  for  the 
State. 

FISH,  J.  1.  The  first  four  grounds  of  the 
motion  for  a  new  trial  are  the  general  grounds 
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Uiat  the  rerdlct  to  contrary  to  law,  evidence, 
etc  The  fifth  groond  is  that  the  court  emA 
!d  charging  as  follows:  ''Notwithstanding  the 
indictment  hi  this  case»  the  defendants  enter 
into  this  trial  with  the  presumptl<xi  of  Inno- 
cence In  their  fayor,  which  presumption  rests 
with  them  throughout  the  trial  until  the  states 
by  satisfactory  evldenoe,  overcomes  that  pre- 
sumption, and  establishes  thehr  guilt  upon  each 
material  allegation  contained  In  the  indictment, 
and  beyond  all  reasonable  doubt"  The  ex- 
ception to  this  charge  is  that  '^by  the  use  d 
the  word  *untll'  In  this  connection,  and  f  ollow" 
ed  by  the  subsequent  dauses  set  out,  the  court 
bitlmated  to  the  jury  an  opinion  that  this  pre- 
sumption of  innocence  had  been  overcome." 
We  do  not  think  the  exception  well  taken.  It 
would  have  been  better  to  have  used  the  word 
"unless"  Instead  of  "untO,"  but  the  evident 
meaning  of  the  charge  is  that  the  presump- 
tion of  Innoc^ce  rests  or  remains  with  the  de- 
fendants throughout  the  trial,  or  until  or  up 
to  the  time  that  the  state  overcomes  It,  etc. 
The  present,  and  not  the  past,  tense^  is  used 
throughout  this  part  of  the  charge.  It  says 
tliat  the  defendants  enter  (not  entered)  into 
their  trial  with  the  presumption  of  innocence 
in  their  favor;  that  this  presumption  rests  (not 
rested)  with  them  until  the  state  overcomes 
(not  overcame)  it,  and  establishes  (not  estab- 
lished) their  guilt  beyond  all  reasonable  doubt. 
This  language  is  not  susceptible  of  the  con- 
struction that  the  presumption  of  Innocence 
had  been  overcome  by  the  evidence  for  the 
state,  and  the  Jury  could  not  have  so  errone- 
ously construed  it  We  think  there  was  no 
error  in  the  charge. 

Z  It  is  complained  that  the  Ibllowing  chaiige 
was  erroneous:  "Was  Campbell  murdered  In 
this  coimty,  in  the  manner  and  at  the  time  as 
alleged  in  the  indictment?  If  so,  who  does 
the  evidence  point  to  with  reasonable  and 
moral  certainty?  Does  it  point  to  the  defend- 
ants, Campbell  and  Adallne  Gray?  If  so,  you 
should  convict  them.  If  not,  you  should  ac- 
quit them,"— the  exception  being  that  "said 
charge  is  error,  because  it  expresses  an  opin- 
ion, and  assumes  that  a  murder  has  been  com- 
mitted as  alleged,  and  that  the  evidence  does 
point  with  reasonable  and  moral  certainty  to 
some  one  as  the  murderer,  and  that  assump- 
tion is  followed  by  the  suggestive  Inquiry, 
'Does  it  point  to  these  defendants?*  and  said 
inquiry  itself  being  a  strong  way  of  asserting 
that  it  does  point  to  the  defendants."  There 
was  no  doubt  whatever,  from  the  evidence, 
that  the  deceased  was  murdered  in  Jasper 
county,  in  the  manner  and  at  the  time  charged 
in  the  indictment  There  could  be  no  question, 
under  the  evidence,  about  these  matters.  The 
proof  was  overwhelming,  ^d  there  was  no  ef- 
fort to  show  the  contrary.  While  we  thhik  it 
best  not  to  employ  such  hiterrogative  expres- 
sions in  charging  the  Jury,  yet  we  cannot  say 
that  an  opinion  is  expressed,  or  an  assumption 
made,  by  their  use.  And  while  this  portion  of 
the  charge,  standing  alone,  might  be  objec- 
tionable, as  fixing  moral  and  reasonable  cer- 


tahity  as  aU  that  would  be  neceseazy  to  pro- 
duce the  degree  of  mental  conviction  sufficient 
to  authorize  a  verdict  of  guilty  la  this  case,  yet 
the  error,  if  any,  waa  cured  when  the  court  In 
the  same  connection,  charged  that,  'if  you. 
have  a  reasonable  doubt  of  th^r  guUt  you 
should  return  a  verdict  of  not  guilty  as  to 
both,"  and  that  ''to  authorise  a  conviction  on 
circumstantial  evidence,  the  proven  facts  must 
not  only  be  consistent  with  the  hypothesis 
claimed,  but  must  exdude  every  other  reason- 
able hypotheels  save  that  of  the  guilt  of  the 
accused";  and  when  the  court  had  Just  char- 
ged that  the  presumption  of  Innocence  remains 
with  the  accused  until  the  state  overcomes  it 
by  satisfiictoiy  evidence,  and  establishes  their 
guilt  upon  each  material  allegation  in  the  in- 
dictment beyond  all  reasonable  doubt;  and 
when,  hi  closhig  his  Instructions  to  the  Jury, 
he  charged:  "If  you  believe  from  the  evi- 
dence the  defendants  are  not  guilty,  or  if  you 
have  a  reasonable  doubt  of  their  guilt  you 
would  say:  'We,  the  Jury,  find  the  defendants 
not  guilty.'" 

3.  The  remaining  grounds  of  the  motion  for 
new  trial  which  we  shall  notice  ipedally  re- 
late to  the  alleged  newly-discovered  evidence. 
We  do  not  think  these  grounds  meritorious. 
So  much  thereof  as  relates  to  the  testimony 
of  Sallle  Thurman,  Leila  Origgs,  and  Harman 
Reeves  might  by  the  exercise  of  proper  dili- 
gence, have  been  obtained  before  the  trial. 
The  force  and  effect  to  be  giv^i  to  the  testi- 
mony of  Phillips  and  Whitten,  granting  that 
they  were  not  impeached,  depended  entirely 
upon  the  credibility  of  the  testimony  of  Sallle 
Thurman;  and  the  state  submitted  much  evi- 
dence to  Impeadi  her,  as  wdl  as  all  the  otho* 
witnesses  giving  the  alleged  newly-discovered 
evidence.  Therefore,  from  the  character  of 
this  evidence,  it  is  not  at  all  probable  that  it 
would  produce  a  different  result  upon  another 
trial. 

4.  The  evidence  was  sufficient  to  authorize 
the  verdict  and,  the  same  having  been  ap- 
proved by  the  trial  Judge,  this  court  doea  not 
feel  warranted  in  setting  it  aside.  Judgment 
affirmed* 


(100  Ga.  139) 
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(Supreme  Court  of  Georgia.    Jan.  21,  1897.) 

AoTioN   ON   Note— >Plbat>ino~Gbnbral    Issub^ 
Title  of  Holder. 

1.  A  demurrer  to  a  plea  of  a  defendant  In  an 
action  on  a  promissory  note,  which  plea  sets  up 
a  parol  contract  made  before  the  execation  of 
the  note,  by  the  terms  of  which  the  note  was  not 
to  be  paid  in  a  certain  event,  was  properly  sus- 
tained. 

2.  Where,  fai  an  answer  by  paragraphs  to  a  pe- 
tition bringing  suit  on  a  promisBory  note,  a  de- 
fendant makes,  In  answer  to  one  paragraph,  a 
general  denial  of  the  indebtedness  as  alle^d  in 
ihe  petition,  and  sudi  answer  nowhere  sets  up 
any  legal  defense,  such  denial  is  in  effect  a  plea 
of  the  general  issue,  and  was  properly  striciten 
on  demurrer. 

8.  Title  of  the  holder  of  a  promissory  note  can- 
not be  inquired  into  unless  it  appears  that  the 
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Inqnirj  would  In  tome  waj  protect  the  defeDdant 
or  let  in  mne  meritodoos  defense. 
(Syllabao  bj  the  Court) 

Error  fnxn  dtj  court  of  Atlanta;  H.  If. 
Reld,  Judge. 

Action  by  H.  H.  Cobb  against  W.  B.  John- 
0on  on  a  promissory  note.  Judgment  for 
plaintiff,  and  defendant  brings-  error.  Af- 
firmed. 

The  following  is  the  official  report: 
Defendant  filed  a  plea  which  was  stricken 
on  demurrer.  This  plea  denies  that  defend- 
ant is  indebted  to  plaintiff  as  alleged,  or  that 
the  note  is  in  the  hands  of  plaintiff  in  his 
own  right,  as  holder,  by  yirtue  of  the  indorse- 
ment of  defendant,  to  whose  order  the  note  is 
made  payable,  or  that  payment  of  the  same 
has  been  demanded  and  refused,  and  further 
sets  up  as  a  defense  that  hi  September,  1805, 
plaintiff  came  to  defendant,  and  offered  him 
insurance  on  his  life,  which  at  first  he  refused 
to  take,  but  after  a  talk  with  plaintiff,  and 
after  haying  made  a  contract  with  him  about 
the  policy  to  be  taken  out  and  the  payment 
thereon,  he  did  finally  take  the  insurance.  He 
drew  his  note  pajrable  to  himself  or  order,  and 
Indorsed  it,  as  premium  on  his  insurance  poli- 
cy. Before  making  and  delivering  the  note, 
he  made  a  contract  or  agreement  with  plain- 
tiff that  the  note  should  be  made  payable 
three  months  after  date,  which  made  it  fall 
due  about  the  lat  of  December,  1896;  and  it 
was  agreed  between  him  and  plaintiff  that, 
when  the  note  fell  due,  he  was  to  have  the 
privilege  or  right  to  cancel  the  policy;  and 
after  the  note  had  become  due,  and  he  was 
called  on  for  payment  of  It,  he  notified  plain- 
tiff of  the  agreement,  and  that  he  elected  to 
cancel  the  poliqy.  The  note  was  not  given  or 
delivered  to  plaintfff  perscmally,  but  was  giv- 
en him  as  an  agent  or  representative  of  the 
insurance  company,  and  there  is  not  personal 
hidebtedness,  by  note  or  otherwise,  due  by  de- 
fendant to  plaintfff. 

WuL  P.  Calhoun,  for  plahitiff  in  error.  Br- 
wln,  Cobb  &  Wooley,  tot  defendant  in  error. 

liTETUS,  J.  The  error  alleged  to  have  been 
committed  by  the  court  below,  and  which  is 
soflght  to  be  corrected  here,  is  that  the  court 
sustained  a  demurrer  to  the  plea  hiterposed  by 
the  plaintiff  tai  error  [who  was  the  defendant 
below]  in  bar  of  the  action.  The  report  of 
the  case  given  above  sets  out  In  brief  the  con- 
tents of  the  stricken  plea,  and  it  is  material 
only  to  consider  the  thr^  main  propositions 
which  It  sets  up,  to  determine  its  merit  as  a 
defense. 

1.  The  plea  filleges  that  before  making  and 
delivering  the  note,  which  was  given  in  pay- 
ment of  premium  on  a  policy  insuring  the  life 
of  the  defendant,  he  made  a  contract  with 
the  plaintiff  that,  when  the  note  fell  due,  de- 
fendant was  to  have  the  right  to  cancel  the 
policy*  and,  when  the  note  matured,  he  did 
00  cancel  It  This  plea  does  not  go  far  enough; 
even  if  its  averments  were  good  in  the  way 


of  defense.  It  is  not  alleged  that  sodi  con- 
tract was  in  writing.  Even  if  It  was,  it  is  not 
a  stipulation  of  the  contract  that  the  note  was 
to  be  canceled  with  the  policy  of  insurance. 
But,  assumhig  such  to  be  the  Intendment  of 
the  pleader,  such  a  parol  contract,  if  proven, 
could  not  prevent  a  recovery.  The  terms  of 
the  note  constitute  a  plain,  unconditional 
promise,  at  a  stipuhited  date,  to  pay  to  the 
order  of  the  maker  a  given  sum  of  money,  for 
value  received,  and  was  indorsed  by  the  maker 
in  blank.  The  plea,  ff  sustained,  would  alter 
and  vary  the  terms  of  this  written  contract, 
so  as  to  make  its  payment  uncertain  and  de- 
pendent on  the  election  of  the  maker  at  its 
maturity.  Such  could  not  be  done,  and  parol 
evidence  of  such  contract  would  not  be  admit- 
ted so  as  to  vary  its  terms,  and,  if  the  evidence 
would  not  be  admitted,  the  plea  was  pnq;>erly 
stricken.  We  do  not  deem  it  necessary  to  dte 
any  authorities  to  support  a  proposition  so 
clear  and  manifest 

2.  In  his  plea,  which  was  In  the  nature  of  an 
answer  by  paragraphs  to  the  petition,  the 
plaintiff  in  error  makes  a  general  denial  of  the 
indebtedness  claimed  in  the  petition.  Aside 
from  this,  no  part  of  the  answer  sets  out  any 
facts  which  constitute  a  legal  defense.  This 
denial,  in  general  terms,  is  but  a  plea  of  the 
genean}  issae,  which,  since  the  act  of  1898 
(Acts  1893,  p.  66),  is  not  issuable,  and  is  not 
a  denial  of  the  plaintiff's  right  to  recover,  un- 
der the  system  of  defenses  provided  Iqr  that 
act 

8.  The  plea  set  out  the  further  tact,  as  deny- 
ing the  right  of  the  plaintiff  to  recover,  that 
the  plaintiff  was  not  the  bona  fide  holder  of 
the  note  sued  on.  But  how  could  this,  If 
proven,  affect  him,  under  the  facts  set  out  in 
his  plea.  Section  2789  of  the  Code  of  1882 
declares  that  the  titie  of  the  holder  of  a  note 
cannot  be  inquired  into  unless  it  is  for  the 
protection  of  the  defendant  or  to  let  in  the  de^ 
fense  which  he  seeks  to  make.  The  defenses 
which  the  defendant  sought  to  make  were 
all  set  out  In  his  plda  or  answer,  and,  from 
a  legal  standpoint  constituted  no  defense. 
Having,  then,  no  legal  defense  to  the  note,  It 
was  inunaterial  to  him  who  held  it  Being 
a  negotiable  instrument  its  payment  to  the 
holder  satisfied  it,  no  ftaud  belngf  charged; 
and  being  bound  for  Its  payment  in  the  hands 
of  any  one,  so  far  as  the  plea  shows,  the  de- 
fendant would  not  be  heard  to  allege  that  the 
plahitiff  was  not  its  bona  fide  holder.  The 
Judgment  of  the  court  below  in  striking  the 
plea  is  affirmed. 

(100  Qa.  163) 
SMITH  V.  CLARKE  Hi^RDWARB  00. 
(Sapreme  Court  of  Georgia.    Jan.  21,  1897.) 

ITBGLIOBNCB— What    C0NSTITUTB8--CONTRIBUT0Br 

1Tboliobkcb~Qub8tion  for  Jury. 
To  a  declaration  subetantlally  alleging  that 
tiie  plaintiff  sought  to  purchase  a  particular  kind 
of  loaded  cartridges,  and  was  negligentiy  giyen, 
by  defendant's  agent  to  sell,  certain  loaded  car- 
tridges, which  yrett  represented  to  be  of  the  kind 
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adMd  tog,  and  whleh  weve  aU^std  to  be  tot 
aunilar  in  sSxe*  make,  and  mark  to  those  desired, 
bat  were  in  reality  ot  diffet«at  caliber,  and  that 
on  account  of  anch  difference  In  caliber  the  plain- 
tiff (he  being  without  fanlt  on  negligence  in  han- 
dling the  cartridges  so  purchased,  and  while  us- 
ing the  same  properly)  was  injured  bj  the  prema- 
ture explosion  of  one  of  them,  Htid:  (1)  That  it 
was  error  to  sustain  a  demurrer  for  want  of  a 
cause  of  action.  (2)  That  the  allegations  in  the 
declaration  authorized  a  submission. of  the  case 
to  a  jury  to  determine  the  facts  involyed,— among 
thenL  whether  or  not  the  injury  could  bare  been 
ayoided  by  the  plaintiff  in  the  ezerdse  of  ordi- 
nary care. 
(Syllabus  by  the  CJoort) 

Brror  from  city  court  of  Atlanta;  H.  II. 
Reid,  Judge. 

Action  by  B.  H.  Smith  against  the  aarke 
Hardware  Oompany.  Demurrer  to  complaint 
sustained,  and  plaintiff  brings  error.  Be- 
versed. 

Glenn  &  Bountree  and  J.  A.  Noyes,  for 
plaintiff  in  error.  Bosser^  &  Carter,  for  de* 
f endant  in  error. 

LITTLB,  J.  Smith  brought  an  action 
against  the  Clarke  Hardware  Company  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  him  by  reason  of 
the  explosion  in  his  face  of  a  cartridge  pur- 
chased from  said  company.  In  his  declara- 
tion the  plaintiff  allies,  substantially,  that 
he  applied  to  an  employ^  of  the  defendant 
company  for  a  particular  kind  of  loaded  car- 
tridges, to  wit.  No.  38  caliber,  for  a  Win- 
chester rifle,  and  that  defendant's  agent  ta 
sell  negligently  gave  to  plaintiff  certain  load- 
ed cartridges,  which  were  represented  to  be 
of  the  kind  and  caliber  asked  for,  and  which 
were  in  fact  very  similar  in  size^  make,  and 
mark  to  those  desired,  but  were  in  reality  of 
different  caliber,  and  manufactured  and  in- 
tended for  use  in  altogether  a  different  fire- 
arm. It  is  alleged  that  notwithstanding  the 
cartridges  actually  sold  to  plaintiff  were 
marked  on  the  end  "S.  &  W.,"  and  the  car- 
tridges desired  were  marked  "W.  S.,"  yet  thef 
letters  on  the  end  of  each  were  of  the  same 
size,  and  both  kinds  of  cartridge  very  nearly 
the  same  size,  differing  only  in  the  fact  that 
the  fipread  of  the  ball  in  the  cartridges  sold 
to  plaintiff  was  broader  than  that  in  the 
cartridges  asked  for,  in  consequence  whereof 
plaintiff  did  not  detect  the  difference  until 
after  he  was  injured;  that  petitioner  was 
in  no  way  negligent  In  the  purchase  of  said 
cartridges,  nor  in  failing  to  detect  that  they 
were  not  the  right  kind  of  cartridges,  nor  In 
his  use  of  said  cartridges  in  his  rifle  at  the 
time  the  Injury  occurred,  nor  was  he  In  any 
way  to  blame  for  such  injury.  To  this  ac- 
tion the  defendant  demurred  upon  the 
grounds  (1)  that  no  cause  of  action  is  set  up 
in  said  petition;  (2)  the  petition  shows  upon 
its  face  that  the  negligence  of  the  plaintiff 
caused  the  damage  complained  of  in  said  pe- 
tition; (3)  the  petition  shows  upon  Its  face 
that  by  the  exercise  of  ordinary  ciare  the 
plaintiff  could  have  avoided  the  Injury  which 


he  eomplaliis  of  in  said  petitSon.  Thia  de- 
murer waa  gngtalned  bar  the  court  below, 
and  the  action  dismissed*  to  which  mUng  tbe 
plaintiff  excepts. 

The  second  and  tliird  grounds  of  the  demor- 
m  were  obyiously  untenable.  It  is  Inconsist- 
ent to  admit  aU  the  allegations  of  the  pUdntiff 's 
petition,  as  the  demurrer  does,  and  yet  contend 
that  the  petition  shows  on  its  face  that  the  neg- 
ligence of  plaintiff  caused  the  damage^  or  that 
the  Injury  could  have  been  avoided  by  the  ex- 
ercise of  ordinary  care  on  the  part  of  the 
plaintiff.  It  is  manifest  from  the  allegations 
contained  in  the  petition  that  it  cannot  be  ad- 
Judged  as  matter  of  law  that  the  plaintiff  was 
negligent  The  character  of  his  allegations  is 
such  that,  with  defendant's  liability  In  other  re- 
spects established,  the  points  raised  by  the  sec- 
ond and  third  grounds  of  the  demurrtf  are 
questions  of  fact,  which  shoold  be  submitted  to 
and  determined  by  a  jury.  We  therefore  come 
to  consider  the  single  question,  does  the  peti- 
tion set  forth  a  cause  of  action?  Has  the  idain- 
tiff  suffered  at  the  hands  of  the  defoidant  the 
consequences  of  a  tort  arising  by  reason  of  the 
negligence  of  the  latter?  Inasmuch  as  there  can 
be  no  actionable  negligence  hi  the  absence  of 
the  existence  of  a  duty,  and  Inasmuch  as  tbere 
can  be  no  tort  unless  in  a  transaction  of  this 
character  the  law  Imposed  upon  the  defendant 
the  duty  of  exercising  ordinary  care  In  the  sale 
of  such  goods  to  purchasers,  it  becomes  ma- 
terial only  to  consider  whether  there  was  a 
duty  Imposed  by  law  upon  the  defendant  to 
exercise  such  care  relatively  to  the  plaintiff. 
As  stated,  there  can  be  no  case  of  the  negligent 
injury  of  one  person  by  anotfa^  in  the  absence 
of  a  legal  duty  from  the  person  inillcting  the 
hijury  to  the  person  on  whom  it  is  inflicted. 
16  Am.  &  Bug.  Enc.  Law,  p.  435,  par.  8;  and 
authorities  there  cited.  It  must  be  a  duty  im- 
plied by  law,  although  it  may  arise  out  of  con- 
tract. BIsh.  Noncont  Law,  |{  132,  133.  In 
actions  of  tort  no  duty  is  considered  In  law 
exc^t  a  legal  duty,  and  all  legal  duties  exist 
from  implication  of  law.  A  contract  mer^ 
creates  this  implication.  Whart.  Neg.  f  M. 
In  his  treatise  on  Negligence  (section  2i)  Dr. 
Wharton  has  w^  defined  a  legal  duty  to  be 
"that  which  the  law  requhres  to  be  done  or 
forborne  to  a  determinate  person  or  to  the  pub- 
lic at  large,  and  is  corr^tive  to  a  right  vest- 
ed in  such  determinate  person  or  in  the  public" 
The  obligation  involved  is  not  a  moral  obliga- 
tion, but  it  is  the  obligation  Imposed  on.  every 
member  of  society  by  law  so  to  conduct  him- 
self and  use  his  proQ^rty  as  not  to  injure  otli- 
ers.  "Sic  utere  tuo  ut  alienum  non  Isedas."  16 
Am.  &  Eng.  Enc  Law,  p.  417.  In  every  un- 
dertaking there  arise  by  Implication  of  law  cer- 
tain rights  and  duties.  The  duty  incumbent 
upon  the  party  engaged  in  the  undertaking  Is 
to  so  conduct  it  that  no  Injury  will  resuU  to 
others;  and  upon  every  person  holding  ^lln«elf 
out  to  the  public  as  wilUng  to  act  in  a  certain 
cspaclty,  professional  or  otherwise,  and  who 
has  induced  persons  to  coounit  themselves  or 
theh:  property  to  his  care^  there  1%  by  impli- 
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catloii  of  law,  a  duty  to  me  proper  care  In  His 
conduct  towards  them,  and,  as  a  consequence 
of  this  doty,  there  Is  a  Uabllity  to  answer  for 
inJnrieB  caused  lay  a  breach  of  It  Id.  pu  420, 
and  authoritlee  there  cited.  Thus*  an  attoe- 
nej  \B  liable  for  negligently  glTiog  improper 
adylce  (Moorman  y.  Wood,  117  Ind.  144, 19  N. 
E.  739);  a  physician,  for  negligence  in  the 
treatment  of  his  patient  (Babbitt  y.  Bumpos, 
73  Mich.  831,  41  N.  W.  417).  It  has  been  held 
that  a  caterer  is  liable  for  injuries  caused  by 
poisonous  food  negligently  furnished  by  him  at 
a  public  mtertainment;  the  court  holding  that 
since  he  assumed  to  act  as  a  caterer,  and  was 
employed  as  such,  a  duty  was  implied  to  hUn 
by  law  to  perform  with  due  care  that  which  he 
had  undertaken.  Bishop  y.  Weber,  139  Mass. 
411, 1  N.  B.  154.  8o^  also,  an  apothecary  who, 
by  his  servant,  negligently  sold,  as  and  for  tinc- 
ture of  rhubarb,  two  ounces'  of  laudanum,  was 
htild  liable  for  damages  resulting  from  sudi 
negligent  sale.  Norton  y.  Sewall,  10$  Mass. 
143.  In  the  case  of  Thomas  y.  Winchester,  6 
N.  T.  397,  it  was  held  that  a  dealer  hi  drugs 
and  medicines  who  carelessly  labels  a  deadly 
»  poison  as  a  harmless  medichie,  and  sends  It,  so 
labeled,  into  market,  is  liable  to  all  persons 
who,  without  fault  on  their  part,  are  injured 
by  using  it  as  such  medicine  in  consequence  of 
the  false  label;  the  court  further  holding  that 
the  liability  in  such  case  arises,  not  out  of 
any  contract  or  direct  privity  between  him  and 
the  person  injured,  but  out  of  the  duty  which 
title  law  imposes  upon  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  The 
imminent  danger  attending  the  saJe  and  use  of 
such  drugs,  and  the  great  difficulty  of  detect- 
ing their  poisonous  character,  Impose  upon 
dealers  the  duty  of  exercising  the  highest  de- 
gree of  cate  known  am<Mig  practical  men  to 
prevent  injury  from  the  use  thereof.  2  Shear. 
&  R.  Neg.  S  691.  While,  hi  the  sale  of  cartridges, 
ammunition,  and  other  devices  to  be  used 
in  firearms,  the  degree  of  care  required  may 
not  be  so  great,  nor  the  scope  of  liability  so 
far-reaching,  as  in  the  sale  of  poisonous  drugs, 
by  reason  of  the  fact  that  the  dangers  attend- 
ing the  former  are  not  so  imminent  as  those 
attending  the  latter,  there  being  in  all  probabil- 
ity much  less  difficulty  in  detecting  the  real 
tUnd  and  character  of  the  one  than  would  be 
true  as  to  the  other,  yet  it  will  not  be  con- 
tended that  cartridges  and  kindred  devices  are 
not  dangerous  explosives;  and,  being  such, 
they  cannot  be  blindly  and  indifferently  dis- 
tributed to  purchasers,  without  regard  to  the 
purpose  for  which  they  are  to  be  used,  or  the 
age  and  discretion  of  the  person  to  whom  they 
are  sold.  One  holding  himself  out  to  the  pub- 
lic as  deaUng  in  such  articles  at  least  owes 
to  purchasers  the  duty  of  exerdshig  ordinary 
care  in  the  matter  of  placUig  into  their  hands 
\he  kind  and  character  of  goods  for  which  they 
contract  This  duty,  of  course,  exists  in  a 
higher. degree  with  respect  to  latent  dangers 
which  are  hiddoi  from  the  eye  of  the  nonex- 
pert, and  without  the  knowledge  of  the  unin- 
formed.   In  the  present  case  we  think  the  de- 


fendant owed  to  the  plaintiff  the  duty  ct 
cising  ordinary  care  Ui  the  matter  ol  selecttng 
and  selUAg  to  him  the  khid  of  cartridges  asked 
for.  It  is  clahned  that  there  was  a  breach  of 
this  duty,  by  reason  of  the  fact  that  the  de- 
fendant negligently  sold  to  plaintiff  a  different 
cartridge^  which  *was  dangerous  to  be  used  in 
the  rifle  for  which  he  endeavored  to  buy  the 
cartridges.  The  demurrer  admiti  the  negli- 
gent sale,  and,  holding  as  we  do  that  such 
n^lig^ice  constituted  a  breach  of  duty  due 
by  the  def aidant  to  the  phUntiff,  and  further 
holding  that  it  is  a  question  of  fact,  and  not 
of  law,  as  to  whether  the  plaintiff  could,  by 
the  exercise  of  ordinary  care^  have  detected 
the  real  character  of  the  cartridge^  or  otherwise 
fivoided  the  injury  of  which  he  complains,  it 
follows  that  the  court  erred  in  sustahilng  the 
demurrer  and  dismissing  the  plahitlff 's  action. 
We  thhik  the  allegations  in  the  dechiratloQ  an- 
thorized  a  submission  of  the  case  to  a  Jury,  to 
determine  the  facts  Involyed,— among  them, 
whether  or  not  the  injury  could  have  been 
avoided  by  the  plahitiff,  in  the  exercise  of  or- 
dinary care.    Judgment  reversed. 

(100  Oa.  142) 

CASON  et  aL  v.  OWENS. 

(Supreme  Oourt  of  Georgia.     Jan.  21,  1897.) 
lNSUBAXoa--FBADi>rLBNT  Chanob  ov  BsiTBriOIA- 

RIBS — PaKTIBS. 

1.  A  declaration  filed  by  children  against  the 
mother,  which  recites  that  a  deceased  father  pro- 
cured a  policy  of  life  insurance,  in  which  the  chil- 
dren were  named  as  benehciarieB,  but  which, 
daring  the  life  of  the  father,  and  while  he  was 
noD  compos  mentis,  he  was  induced  to  change  by 
fraud  and  undue  influence  of  his  wife,. bo  as  to 
make  her  sole  benefidaxy.  and  alleging  the  death 
of  the  father  and  the  collection  ot  the  policy  by 
the  mother,  aets  forth  a  ^ood  oanse  of  action, 
and  ahould  not  have  been  dismiased  on  demurrer. 

2.  The  only  neoeasary  parties  to  auch  an  action 
were  the  children  (the  original  beneficiaries)  and 
the  mother,  who  collected  and  retained  the 
amount  of  the  policy. 

(SyllabtiB  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 
The  following  is  the  official  report: 
Suit  was  brought  in  the  city  court  of  Atlanta 
by  May  Pauline  Gason  and  Charles  and  Frank 
Owens,  minor  children  of  Pat.  H.  Owens,  de- 
ceased (said  May  Pauline  suing  by  her  hus- 
band, as  her  next  friend,  and  praying  that 
he  or  some  other  proper  person  be  appointed 
guardian  ad  litem  for  said  Charles  and  Frank), 
against  Ruth  C,  their  mother,  and  the  widow 
of  Pat  H.  Owens,  to  recover  money,  with  In- 
terest, alleged  to  be  due  them  on  certain  in- 
surance policies.  It  was  alleged  that  Pat  H. 
Owens  was  holding  policies  on  his  life  in  cer- 
tain Insurance  or  benefit  or  assessment  com- 
panies to  the  amount  of  $7,500,  payable  to  his 
said  three  children  as  beneficiaries,— one  of 
them,  for  $3,000,  being  tn  the  company  call- 
ed the  "Golden  Chain*';  that  shortly  before 
his  death,  on  March  17,  18S2,  the  policies  be- 
ing in  force  and  valid,  said  Ruth  C,  by  undue 
influence  and  with  intent  to  defraud  plaintiffs 
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Induced  Pat  H.  to  change  the  beneficiaries  ot 
the  policies,  and  to  name  Ruth  G.  as  the  sole 
beneficiary  in  the  same;  that,  at  the  time  he 
made  this  change,  he  was  without  sufficient 
mind  to  do  business  and  to  understand  that 
particular  act,  and  he  was  Infiuenced  to  make 
said  change  by  the  fraud  of*  Ruth  0.,  where- 
fore said  change  of  beneficiaries  is  null  and 
void,  and  plaintiffs,  in  law  and  fact,  are  the 
real  beneficiaries,  and  entitled  to  all  the  pro- 
ceeds of  the  policies;  and  that,  after  his  death, 
Ruth  C.  collected  all  of  the  money  on  said  ped- 
icles, amounting  to  $7,500,  and  now  has  pos- 
seesicm  of  the  same,  and  claims  that  it  is  her 
own,  and  that  plaintiffs  have  no  Interest  there- 
in. The  defendant  demurred  for  want  of 
proper  parties.  Jurisdiction  of  the  subject-mat- 
ter, and  a  cause  of  action.  The  demurrer  was 
sustained,  and  plalntlffb  excited.  [Revers- 
ed.] 

W.  T.  Moyers,  John  0.  Reed,  and  B.  P. 
Wood,  for  plaintiffs  in  error.  Thos.  W.  Lath- 
am and  Geo.  P.  Roberts,  for  defendant  hi  er- 
ror. 

LITTLE,  J.  The  official  report  sufficiently 
states  the  facts. 

1.  An  insurance  on  life  Is  a  contract,  by 
which  the  insurer,  for  a  stipulated  sum,  en- 
gages to  pay  a  certain  amount  of  money  If  an- 
other dies  within  the  time  limited  by  the  poli- 
cy. The  insured  may  direct  the  money  to  be 
paid  to  his  pers(mal  representatives,  or  to  his 
wife,  or  to  his  children,  or  to  his  assignees; 
aind  upon  such  direction  given,  and  assented  to 
by  the  insurer,  no  other  person  can  defeat  the 
same.  Code  1882,  §§  2818,  2820.  Unless 
some  disability  to  contract  exists  at  the  time^ 
and  be  averred,  it  will  be  presumed  that  every 
person  Is  able  and  has  the  right  to  enter  into 
a  ccMitract  ct  this  character  for  the  benefit  of 
another  person  having  an  insurable  interest  In 
his  life,  whom  he  wishes  to  aid.  The  con- 
tract Is  legal  and  of  a  character  much  to  be 
commended.  The  person  procuring  the  insur- 
ance to  be  written  has  the  right  to  name  the 
beneficiary;  and,  when  so  named.  It  is  a  con- 
tract inuring  to  the  benefit  of  the  beneficiary, 
with  the  right  existing  in  the  person  who  pro- 
cured the  insurance,  or  whose  life  is  Insured, 
as  the  case  may  be,  to  change  the  beneficiaries 
named  in  the  contract,  under  such  rules  and 
regulations  as  have  been  adopted. 

In  the  case  under  review,  the  petition  alleges 
that  the  father  of  the  plaintiffs  In  error  pro- 
cured a  contract  of  Insurance  upon  his  life 
for  the  sum  of  $7,500,  and  that  the  plaintiffs, 
his  children,  were  named  as  the  beneficiaries 
thereunder.  Assuming  this  to  be  true,  which 
the  demurrer  filed  to  the  proceeding  admits, 
then  these  plaintiffs  in  error  had  an  Interest 
In  such  contract,  and  might  under  certain  cir- 
cumstances, even  during  the  life  of  the  insur- 
ed, have  protected  such  interest,  while  the 
policy  was  hi  force.  They  would  have  had 
the  right  to  prevent  any  change  being  made  in 
the  beneficiaries  named  fn  the  policy  except  in 
strict  accord  with  the  terms  of  the  contract. 


They  would  have  had  the  right,  generally,  to 
make  payment  of  premiums  on  the  policy,  as 
such  matured,  so  as  to  continue  the  same  in 
force.  They  were  not  strangers  to  the  con- 
tract The  petition  alleges  that  while  the  pol- 
icy of  insurance  was  valid  and  in  force,  and 
at  a  time  when  the  Insured  was  non  compos 
mentis,  he  was  induced  by  another  to  change 
the  beneficiaries  under  the  policy,  and  to  ihake 
that  other  the  sole  beneficiary.  It  further  al- 
leges that,  subsequent  to  the  change,  the  fa- 
ther died,  and  the  other,  ao  made  sole  benefi- 
ciary, collected  the  amount  of  such  policy,  re- 
tains the  same,  and  refuses  to  pay  the  sum  so 
collected  over  to  petitioners,  the  beneficiaries 
In  the  original  contract 

Under  the  common  law,  aa  well  aa  under 
our  statute,  an  Insane  person  cannot  general- 
ly make  a  valid  contract  Ck>de  1882,  S  2729. 
An  exception  la  found  in  section  2735,  that  a 
lunatic  may  contract  during  lucid  Intervals. 
It  is  alleged  here  that  the  insured,  at  the 
time  of  the  change  of  beneficiaries,  waa  non 
compos  mentis.  Under  section  5,  Code  1882, 
the  terms  'lunatic"  "insane,"  or  "non  com- 
pos mentis"  each  includes  all  persons  of  un- 
sound mind.  Therefore,  when  the  petition 
alleges  that  the  insured,  at  the  time  he  so 
agreed  with  the  company,  and,  with  Its  as- 
sent, changed  the  beneficiaries  under  the  pol- 
icy, was  non  compos  mentis.  It  alleges  that 
he  waa  at  the  time  unable  to  make  any  valid 
contract  The  naming  of  the  beneficiaries 
under  a  contract  of  life  insurance  is  a  mate- 
rial part  of  the  contract,  the  obligation  of 
which  is  that  on  the  death  of  the  insured, 
the  company  or  association  issuing  the  policy 
will,  in  consideration  of  the  payment  pt  the 
premiums  continuing  it  in  force  to  the  time 
of  the  death,  pay  to  the  person  or  persons 
named  as  beneficiaries  the  sum  Insured. 
This  undertaking  is  the  essence  of  the  con- 
tract, and  the  designation  of  the  payees  is 
an  essential  stipulation.  If  the  act  of  chan- 
ging the  beneficiary  in  the  policy  of  Insur- 
ance be  done  by  the  person  whose  life  waa 
insured  at  a  time  when  he  waa  legally  un- 
able to  contract,  then,  though  it  be  done  with 
the  assent  of  the  company  and  in  the  man- 
ner prescribed  In  the  contract,  this  change  in 
its  terms  will  have  no  binding  force,  and  the 
original  contract  will  remain  Intact 

The  petition  in  this  case  further  alleges 
that  after  the  death  of  the  father  (the  in- 
sured), the  mother,  who  was  sought  to  be 
made  the  sole  beneficiary  under  the  changed 
contract,  collected  the  amount  of  the  policy, 
and  holds  the  sum  to  her  own  use,  and  re- 
fuses to  pay  the  same  over  to  petitioners. 
The  argument  for  the  defendant  in  error 
seems  to  rest  on  the  ground  of  the  inability 
of  the  beneficiaries  to  prevent  a  change  In 
the  terms  of  a  policy  of  life  insurance  which 
will  vest  the  interest  to  be  taken  under  it  in 
others  than  those  originally  named,  when 
the  substitution  is  assented  to  by  both  the 
company  and  the  assured.  Undoubtedly, 
this  power  of  substitution  exists  inherently. 
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But  that  Is  not  the  question  in  this  case. 
The  petition  is  not  based  on  that  theory,  but 
on  the  alleged  fact  that  the  plaintiffs  were 
beneficiaries  under  a  certain  valid  policy  of 
Insurance;  that  while  the  assured,  from  the 
effect  of  a  diseased  mind,  was  legally  incapa- 
ble of  entering  into  a  ralid  contract,  he 
agreed  with  the  company,  and  did,  under 
their  regulations,  change  the  beneficiaries 
originally  named.  If  it  be  true  that  this 
change  was  made  by  the  assured,  even 
though  under  the  rules  of  the  company  and 
In  the  manner  prescribed  by  the  contract  it* 
self,  at  a  time  when  he  was  non  compos 
mentis,— incapable  of  entering  into  any  valid 
contract,— then  the  agreement  entered  into 
with  the  company,  by  which  the  change  of 
beneficiaries  was  effected*  and  under  which 
the  substituted  beneficiary  received  the  pro- 
ceeds of  the  policy,  cannot  be  held  to  be 
good,  because  of  the  want  of  capacity  in  one 
of  the  parties  to  contract.  It  follows,  then, 
that,  the  original  contract  being  In  all  re- 
spects valid  (as  alleged),  it  would  be  in  force. 
The  original  beneficiaries  might  or  might  not 
have  a  right  of  action  against  the  company^ 
to  be  determined  by  circumstances  the  con- 
sideration of  which  is  not  raised  and  not  in- 
volved in  this  case.  The  petition  alleges  the 
last  contract,  by  which  there  was  a  change 
of  beneficiaries,  to  be  invalid.  Further,  it 
alleges  the  death  of  the  assured,  and  the  col- 
lection of  the  policy  by  the  defendant..  The 
action  is  analogous  to  the  action  for  money 
had  and  received  by  the  defendant  for  th^ 
use  of  the  plaintiffs.  We  have  dealt,  of 
course,  entirely  with  the  petition  in  the  case, 
and  are  ^ot  to  be  understood  as  going  fur- 
ther than  to  pass  upon  the  allegations  there- 
in made.  We  hold  that  the  allegations  set 
out  a  cause  of  action,  and  that,  if  the  de- 
fendant in  the  court  bdow  is  a  resident  of 
the  county  where  the  action  was  brought, 
the  court  of  that  county  had  Jurisdiction  of 
the  subject-matter. 

2.  The  demurrer  was  also  sustained  for  the 
want  of  prop^  parties.  Under  the  vIeW 
which  we  have  of  this  case,  the  proper  par- 
ties are  the  beneficiaries  under  the  policy  as 
originally  issued,  as  plaintiffs,  and  the  bene- 
ficiary substituted  for  those  originally  named, 
as  defendant,  who,  as  alleged,  collected  the 
amount  of  the  policy  of  insurance.  No  other 
parties  are  necessary  to  the  adjudication  of 
the  questions  raised  in  the  petition.  Judg- 
ment reversed. 

(100  Ob.  821) 

BROOKINS  V.  STATB. 
(Supreme  0>urt  of  (Seorgia.     Feb.  28,  1897.) 

IftJRDBR— INSTBUCTION — CoMPBTENOT  OF  JUROB. 

1.  The  evidence  making  a  plain  case  of  murder, 
and  the  statement  of  the  accused  a  case  of  acci- 
dental homidde,  which  he  claimed  was  committed 
wliile  be  was  defending  himself  from  an  alleged 
felonious  assault  upon  him  by  a  person  other 
than  the  deoeased,  there  was  no  error  in  falling 
W  charge  the  law  of  voluntary  manslaiu^ter. 


2.  There  was  no  abuse  of  discretion  In  holding 
that  the  attack  upon  the  juror  for  alleged  partial- 
ity was  sufficiently  overcome. 

(Syllabus  by  the  CJourt) 

Error  from  superior  court,  Jefferson  ooonty; 
B»  L.  Gamble,  Judge. 

Lovett  Brookins  was  ocnvicted  of  murder, 
and  brings  error.    Affirmed. 

Ghas.  T.  Wootten,  for  plahitlff  in  error.  B. 
T.  BawUngs,  Sol.  Gen.,  and  J.  M.  TeixeU,  Atly. 
Gen.,  for  the  State. 

PBB  GUBIAM.    Judgment  afllrmed. 


(100  Qa.  320) 
WALLEB  V.  STATB. 
(Bnimme  Court  oif  Georgia.     Feb.  28,  1887.) 

MURDBR-^HOTUAL  GOMBAT— iHSTBUOTIONa 

1.  Tb/en  being,  on  the  trial  of  an  Indictment 
te  murder,  evidence  whidi,  if  credible,  would 
have  warranted  a  finding  that  the  slayer  and  the 
deceased,  upon  a  sudden  quarrel,  each  being  arm- 
ed with  a  deadly  weapon,  mutually  engaged  tai 
a  mortal  combat,  each  Tising  his  weapon,  and  In- 
tending to  kill  the  other  therewith,  it  was  the 
duty  of  the  judge,  with  or  without  a  request,  to 
give  in  charge  to  the  Jury  the  law  of  voluntary 
manslaughter  as  related  to  the  doctrine  of  ''mu- 
tual combat";  and  the  omission  to  do  so  Is  jcause 
for  a  new  trial,  where  the  accused  was  convicted 
of  murder. 

2.  In  such  a  case,  merely  reading  to  the  jury 
the  sections  of  the  Oode'  relating  to  mansbini^ter 
did  not  sufficiently  instruct  them  as  to  the  law 
applicable  to  the  issues  involved. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Charles  Waller  was  convicted  of  murder, 
and  brings  error.    Beversed. 

John  B.  Oooper  and  Marion  Harris,  for  plain- 
tiff in  error.  Bobert  Hodges,  SoL  Gten.,  and 
J.  Bl  TeiTdl,  Atty.  Gen.,  for  the  Stata 

PBB  GUBIAM.    Judgment  reversed. 


(100  Qa.  117) 
SNOW  et  al.  v.  BBOWN. 
(Supreme  Court  of  Georgia.     Jan.  21,  1807.) 
SuBETiBs— Contribution. 
The  questions  made  In  the  present  case  are, 
upon  principle,  controlled  by  the  decision  of  this 
court  in  the  case  of  Tittle  v.  Bennett.  21  S.  E. 
62,  94  Ga.  405,  which  case,  upon  request  of  coun- 
sel, was  re-examined;   but  upon  review  it  Is  ad- 
hered to,  and  the  doctrine  announced  there  Is  re- 
afllrmed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Petition  by  Abraham  M.  Colton  against 
Boss  E.  Brown,  administratrix  of  the  estate 
of  Joseph  T.  Brown,  deceased.  The  petition 
was  dismissed  on  demurrer,  and,  plaintiff 
having  died,  his  administrators  bring  error. 
AfSrmed. 

The  following  Is  the  ofQcial  report; 
The  petition  of  Abraham  M.  Colton  against 
Bosa  B.  Brown,  administrati^z  of.  Joseph  T. 
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Brown,  was  dlsmlsBed  on  demurrer,  to  which 
ruling  the  administrators  of  Ck>lton  excepted. 
The  facts  shown  by  the  petition  are,  in  brief, 
as  follows:  On  April  6,  1880,  George  W.  Gar- 
rett, as  guardian  ot  Hiomas  F.  O.  Bckles, 
minor  child  of  F.  II.  Bckles,  deceased,  gave 
bond  as  such  guardian,  with  John  T.  Bckles 
and  Joseph  T.  Brown  as  securities,  In  th^e 
sum  of  $6,000,  and  thereupon  qualified  and 
entered  upon  his  duties  as  such  guardian. 
On  that  date  said  ward  was  entitled  to  half 
the  estate  of  his  father,  who  died.  Intestate, 
on  November  7,  1875,  leaving  as  his  only 
heirs  said  minor  and  his  mother,  Nannie  B. 
Bckles.  In  January,  1876,  said  Garrett  had 
been  appohited  administrator  of  F.  M.  Bck- 
les, and,  as  such,  had  in  his  hands  on  April 
5^  1880,  all  the  assets  of  said  estate,  consist- 
ing of  money,  evldenoes  of  debt,  etc.,  to  the 
amount  of  $5,007.80  or  other  large  sum,  be- 
sides other  property,  and  turned  over  to  him- 
self, as  such  guardian,  the  sum  of  $2,548.65 
in  money,  notes,  and  other  evidences  of  debt, 
in  settlement  of  the  distributive  share  of  hli 
ward  in  the  estate  of  F.  M.  BcHcles,  which 
sum  was  accepted  by  him  as  guardian  and 
treated  as  cash.  From  time  to  time  prior  to 
March  8,  1884,  he  received  other  moneys,  the 
same  being  income  belonging  to  the  ward, 
amounting  to  $1,298.62,  out  of  which  he  ex- 
pended $021.40,  leaving  a  balance  of  $377.22, 
for  which  he  became  liable  as  guardian. 
Nannie  B.  Bddes  died  in  1880.  Her  will  was 
admitted  to  probate  in  May,  1880,  and  said 
Garrett  qualified  as  executor  thereof.  Said 
ward  was  tbe  sole  legatee  thereunder,  and 
the  estate  and  income  therefrom  went  or 
should  have  gone  into  the  hands  of  Garrett 
as  guardian,  the  excess  of  income  so  received 
over  expenditures  made  by  him  being  $834.50 
besides  the  distributive  share  of  the  testatrix 
in  the  estate  of  F.  M.  Bckles,  amounting  to 
$2,548.65.  The  petition  then  sots  forth,  vari- 
ous acts  of  devastavit  by  the  guardian,  con- 
stituting breaches  of  his  bond,  all  occurring 
before  March  8,  1884,  causing  loss  and  dam- 
age to  his  ward  to  the  amount  of  $6,000,  for 
which  his  securities,  John  X.  Bckles  and  Jo- 
seph T.  Brown,  were  liable.  On  the  day  last 
named,  the  guardian  was  required  by  the 
court  of  ordinary  to  give  a  new  bond  as 
such;  and  he  did  give  such  bond,  with  Col- 
ton  as  his  sole  security,  in  the  sum  of  $6,000. 
At  the  October  term,  1892,  of  said  court  o'f 
ordinary,  upon  regular  proceedings,  Garrett 
was  removed  from  the  guardianship,  and  B. 
S.  Walker  appointed  in  his  stead.  Walker 
immediately  qualified  as  guardian,  and  to 
the  February  term,  1883,  of  the  superior 
court,  suit  was  brought  for  his  use  upon  the 
bond  given  by  Garrett,  with  Colton  as  secur- 
ity, for  the  devastavit  before  mentioned,  in 
which  action  Judgment  was  had  at  the  Ail- 
gust  term,  1893,  against  Garrett  as  principal 
and  Colton  as  security,  for  $5,488.90,  princi- 
pal, besides  interest  and  costs,  and  execution 
issued.  This  recovery  was  based  entirely  up- 
on the  devastavit  occurring  while  the  bond 


on  which  John  T.  Bckles  and  Joseph  T» 
Brown  were  secozitles  was  of  full  force  and 
effect,  and  prior  to  the  giving  of  the  bond  on 
which  Colton  was  security.  Colton  has  fully 
paid  and  discharged  said  Judgment  and  exe- 
cution, aggregating  $6,784.64,  the  sum  of  |1,- 
850  having  been  raised  from  sale  of  property 
of  Garrett,  and  the  actual  amount  paid  by 
Colton  being  $4,684.84,  for  which  last  sum  it 
is  alleged  that  defendant,  as  administratrix 
of  Joseph  T.  Brown,  is  liable  to  him,  under 
the  facts  already  stated,  or,  if  not  so  liable, 
then  she  is  liable  to  contribute  to  him  one- 
half  of  the  amount  bo  paid  by  him.  Joseph 
T.  Brown  died  between  the  giving  of  the 
bond  by  Colton  and  the  bringing  of  the  suit 
thereon.  Garrett  is  insolvent,  and  John  T. 
Bckles  is  a  nonresident  of  this  state,  has  no> 
property  therein,  and  is  also  insolvent 

H.  D.  McDaniel  and  Foster  &  Butler,  for 
plaintlfiTs  in  ernxr.  B.  S.  Walker  and  J(4m 
W.  Cox,  for  defendant  in  error. 

LITTLB,  J.  The  facts  are  set  out  In  tiie 
official  report  The  points  of  law  relied  on  to 
reverse  the  Judgment  in  the  present  case  are- 
controlled  by  the  decision  of  this  court  in  the 
case  of  TitUe  v.  Bennett,  84  Ga.  405,  21  S.  B. 
62.  In  the  atgum^t  here,  leave  was  aslced. 
and  granted  to  review  this  latter  decision. 
The  exact  question  made  is  whether  a  sure- 
ty on  a  second  bond  given  by  a  guardian  un- 
der the  provisions  of  section  1817  of  the  Code 
of  1882,  after  maldng  good  a  devastavit  of  the- 
guardian  which  occurred  prior  to  the  release- 
of  a  surety  on  the  first  bond  executed,  is  oitT- 
tled  to  contribution  from  such  first  surety  on 
account  of  such  devastavit  To  determine  this 
question.  It  is  only  necessary  to  inquire  and  as- 
certain whether,  with  respect  to  a  devastavit 
which  occurs  prior  to  the  release  of  the  first 
surety,  the  sureties  on  the  first  bond  and  those- 
on  the  second  bond  are  co-sureties,  inasmuch 
as  the  doctrine  of  contribution,  as  applied  to- 
sureties,  is  limited  to  cosureties.  Code  1882, 
§  2178;  24  Am.  &  Bng.  Bnc.  Law,  p.  811,  par. 
2,  and  authorities  there  cited;  1  Brandt,  Sur. 
S  254.  Broadly  stated,  the  rdatlon  ot  eo- 
suretyship  may  be  said  to  exist  where  it  ap- 
pears that  there  are  two  or  more  sureties  for 
the  same  principal  debtor,  and  for  the  same 
debt  or  obligation,  whether  on  the  same  or  on. 
diiTerent  instruments.  See  Code  1882,  §  2173; 
3  Pom.  Bq.  Jur.  (2d  Bd.)  S  1418.  Nor  does  it 
alter  the  relation  or  affect  the  right  to  compel 
contribution  that  the  sureties  are  jointly  or 
severally,  or  Jointly  and  severally,  bound;  nor 
that  they  are  bound  at  different  times  and  by 
different  instruments.  See  1  White  &  T.  Lead. 
Cas.  Bq.  pt  1,  p.  120  et  seq.,  notes  to  case  of 
Bering  v.  Bail  of  Wlnchelsea,  reported  in  1 
Cox,  Ch.  31& 

In  view  of  the  fact  thaft,  under  our  statute 
(Code  1882,  S  1817),  the  surety  on  the  first  bond- 
who  applies  for  his  release  is  not,  and  could 
not  legally  be,  released  from  any  liability  aris- 
ing from  M  breach  of  the-  bond  anterior  to  such* 
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Teleaae»  00  ftur  as  the  rights  d  the  obligee  In 
the  bond  are  conoenied,  and  that  the  sorely  on 
the  SBoond  bond,  by  the  terms  thereof*  is  made 
liable  likewise  for  anj  derastayit  oocorring 
while  the  flist  bond  was  in  f oroa^  and  prior  to 
the  release  of  the  soietj  on  the  latter,  it  might 
be  argued,  planrtMy,  that  as  to  snch  a  der- 
sstaTlt  there  is  a  comnxm  liahlUty,  relatlTely 
to  the  obligee  of  the  respectiye  bonds,  as  be- 
tween the  first  and  secoad  surety;  that,  the 
first  sorety  being  still  bomd  for  all  breaches 
occurring  prior  to  his  release,  and  the  obllgar 
tion  of  the  second  surety  relating  bfKdc  so  as 
to  embrace  liability  also  for  such  breaches, 
there  is  established  a  sereral  liability  as  be- 
tween the  first  and  second  surety,  springing 
from  the  same  principal,  and  growing  out  of 
the  same  transactioos,  and  therefore  as  to  all 
such  transactions  the  relation  of  co-surety 
would  exist.  As  a  general  proposition,  we  are 
Inclined  to  the  opinion  that,  under  such  a  state 
of  facts,  the  doctrine  would  be  applics.ble. 
The  rule  cannot,  in  reason,  be  limited  to  « 
<!ase  where  the  liability  of  each  surety  is 
eqfual  as  to  amount  and  equally  comprehensive 
as  to  the  subject-matter  upon  which  the  sure- 
tyship operates.  The  liability  may  be  conmMQ 
OS  to  a  glyen  transaction,  and  separate  and 
•distinct  as  to  others.  It  makes  no  ditf  erence 
that  they  are  bound  in  different  sums,  except 
that  contrlbutiOQ  could  not  be  required  beyond 
the  sum  f6r  whidi  they  had  become  bound. 
14  Yes.  169;  81;  2  Swanst  Gh.  192;  8  Bligh. 
586.  Ttie  fact  that  the  obligationa  of  the 
second  surety  embrace  transactions  which 
are  distinct  and  txeXgn  to  the  liability  of  the 
fliBt  surety  does  not  render  the  liability,  rda- 
tively  to  the  obligee  in  the  respective  bonds, 
for  which  the  first  surety  is  held  liable,  any 
the  less  c<»nmon  to  the  first  and  second  sure- 
ties. The  first  and  second  sureties  are  severally 
liable  for  all  defalcations  prior  to  the  release  of 
the  first  surety,  and  the  second  surety  s^mi- 
rately  liable  for  all  defalcations  occurring  aft- 
>er  such  release.  But  for  our  statute,  we 
should  be  inclined  to  hold  that,  as  to  a  dev- 
astavit occurring  prior  to  the  release  of  the 
first  surety,  the  first  and  second  sureties  were 
co-sureties,  and  hence  entitled  to  contribution 
as  between  themsdves.  However,  under  our 
interpretation  of  the  statute,  we  feel  constrain- 
^  to  hold  the  converse  of  the  proposition. 
It  is  clearly  the  purpose  of  the  statute  to  re- 
lease the  outgoing  surety  as  far  as  ^possible. 
It  is  obvious  that,  as  between  himself  and  the 
obligee  of  the  bond,  he  cannot  be  released 
from  liabilities  springing  fiom  breaches  of  the 
bond  occurring  before  his  release;  but,  when- 
•ever  such  chxmmstances  exist  as  will  allow 
him  to  be  r^eased  from  further  liability,  he 
•is  entitled  to  im  ftall  protection  as  is  obtainar 
ble  at  the  time  of  his  release.  The  privilege 
to  the  guardian  to  continue  his  trust  by  giving 
another  bond  and  surety  has  the  effect  to  post- 
-pone  the  right  of  the  first  surety  to  have  an 
accounting  from  his  principal,  and  thus  possi- 
bly deprive  him  of  means  and  measures  of 
.protection  afterwards  lost.   The  original  bond 


being,  presumably  at  least,  ample  to  protect 
the  obligee  thereof  for  all  devastavit  occurrihg 
whUe  it  is  of  force,  it  coidd  not  be  said  that 
It  was  the  purpose  of  the  statute.  In  making 
the  second  surety  liable  for  past  waste,  to 
alone  protect  the  Interests  of  the  obligee  of 
the  respective  bonds;  but  the  principal  object 
sought  Co  be  accomplished  by  this  retroactive 
feature  of  the  second  bond  is  to  afford  to  the 
rtieased  surety  as  much  hidenmity  as  possi- 
ble, In  view  of  the  disadvantages  to  him  at- 
tendant upon  the  postponing  of  his  right  to 
have  his  principal  brought  to  an  accounting. 
The  release  of  the  first  surety  could  not  oper- 
ate to  exonerate  him  from  liability  to  the 
obligee  of  the  bond  for  breaches  made  prior  to 
such  release^  fbr  the  rights  and  liabilities  of 
the  respective  parties  were  then  fixed  and  vest- 
ed, but  there  was  no'legal  obstacle  to  impos- 
ing upon  a  surety  who  voluntarily  assumes 
liability  under  a  second  bond  a  primary  lia- 
bility, as  between  .himself  and  the  first  surety, 
for  an  past  as  wdl  as  future  waste.  Such  a 
construction  has  heretofore  been  placed  on  the 
statute  now  under  review,  by  this  court,  in  the 
case  of  Sutton  v.  Williams,  77  Ga.  570,  1  8. 
B.  175,  where  it  was  held:  "Whore  a  guardian 
was  appointed  and  gave  bond,  and  subse- 
quently one  of  the  sureties,  upon  ^plication, 
was  released  and  discharged,  and  the  guard- 
ian was  required  to  give  a  new  surety,  which 
he  did,  on  a  subsequent  proceeding  by  bill  in 
equity  on  behalf  of  the  wards,  to  recover  frcmi 
all  the  sureties  for  a  devastavit  of  the  guard- 
ian, the  liability  of  the  discharged  surety  and 
the  second  surety  was  not  Jotait,  but  several, 
both  being  primarily  liable  to  the  wards,  and, 
as  between  themselves,  the  last  surety  b^ng 
first  bound."  In  commenting  upon  the  statute, 
Justice  Blandford  says:  *'It  Is  manifest  that 
the  last  surety  shall  be  liable  first  for  any 
waste  of  the  guardian,  and,  while  the  sureties 
on  both  bonds  are  liable  to  the  wards  sevoal- 
ly  primarily  as  betweoi  themselves,  the  last 
sureties  on  the  bond  fure  first  bound."  The 
case  of  Bobo  v.  Yaiden,  20  S.  0^  271,  is  directly 
in  point,  and  is  of  like  import  with  the  Sutton 
Case,  supra.  In  a  well-consldered  opinion,  Mr. 
Chief  Justice  Simpson  says:  "As  a  general  prin- 
ciple, it  has  been  settled  that  ^e  second  bond 
becomes  the  primary  security,  and  the  first  is 
at  least  suspended  until  the  second  is  exhaust- 
ed. True,  the  first  bond  cannot  be  entirely 
discharged,  so  far  as  the  pa^rtles  interested  in 
the  estate  are  ooncemed;  but,  as  between  the 
sureties  to  the  two  bonds,  the  second  stands  in 
the  front  rank,  and  must  protect  the  first,"— 
citing  Glenn  v.  Wallace,  4  Strob.  Eq.  150. 

It  is  apparent,  therefore,  not  only  that  the 
first  and  last  sureties  are  not  co-sureties,  but 
that  the  bond  of  the  last  surety  stands  as  an 
indemnity  to  the  first  surety,  and  that,  if  the 
latter  is  forced  to  pay  off  and  discharge  any 
devastavit  of  the  guardian  occurring  befixre 
his  release,  he  is  entitled  to  recover  the  same 
of  the  second  surety.  Of  course,  if  It  should 
appear  that  fraud  or  deceit  in  concealing  a 
past  devastavit  had  been  practiced  by  tb 
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first  surety  upon  the  last  surely,  a  difler^t 
question  would  arise.  We  tliink  that  the  rul- 
ing made  In  the  case  oC  Tittle  y.  Bennett,  94 
Ga.  405,  21  S.  B.  82,  supra,  Is  in  harmony 
with  our  statute,  and  therefore  now  adhere  to 
and  reaffirm  the  same.    Judgment  affirmed. 


(100  Ga.  129) 

McGONNELL  r.  BAST  POINT  JJkND  CO. 

(Supreme  Court  of  Georgia.     Jan.  21,  1897.) 

L1.NDLOBD  AND  TbKANT— SnBTBNANOT^AGBNCT— 
UNDISGLXMBD  PBINCIPAXi^RBMEDIBB. 

LIf  II.  rented  land  from  W.,  giying  to  the 
latter  his  nromisBory  note  for  the  rent,  payable 
to  W.,  and  at  the  time  of  the  renting  W.  was 
himself  a  tenant  of  a  certain  company  which  was 
the  true  owner  of  the  rented  inremiaes,  and  it  ap- 
,  peared  that  M.  contracted  with  knowledge  of  the 
company's  ownership,  and  thereafter  a  distress 
warrant  issued  against  M.  at  the  instance  of  the 
company  to  collect  the  amount  oif  rent  specified 
in  the  note,  the  company  being  at  that  tune  the 
owner  of  the  note,  a  motion  for  a  nonsuit,  made 
at  the  trial,  on  the  ground  that  the  relation  of 
landlord  and  tenant  did  not  exist  between  the 
parties,  was  properly  denied,  (a)  Under  the  facts 
recited,  M.  became  a  subtenant  of  the  company; 
and,  under  the  law  of  this  state,  a  subtenant  be- 
comes the  tenant  of  the  owner,  at  the  election  of 
the  latter. 

2.  Though  a  promissory  note  was  made  payable 
in  the  name  of  an  agent,  and  the  agency  was  not 
disclosed  to  the  maker  at  the  time  of  the  contract, 
this  would  not  prevent  the  principal  from  en- 
forcing such  contract  by  all  appropriate  remedies 
in  his  own  name,  and  he  could  secure  for  him- 
self all  the  benefits  arising  therefrom;  but  in 
such  proceedings  the  maker  would  have  the  same 
defenses  against  the  principal  which  he  would 
have  against  the  agent  if  the  proceeding  was  in 
the  name  of  the  latter.  <a)  It  fc^ows  that  it 
was  not  necessary  to  set  out  in  the  aflSdayit  to 
distrain  any  assignment  of  the  rent  note  involyed 
in  this  case  to  the  defendant  in  error. 

8.  The  eyidenoe  on  the  merits  of  the  case  was 
conflicting;  the  defendant  was  allowed  to  set 
up,  as  defenses,  subsequent  agreements  with  the 
payee  which  he  daimed  had  been  made:  the  jury 
returned  a  yerdict  in  fayor  of  the  defendant  in  er- 
ror, by  which  substantial  justice  seems  to  haye 
been  done;  there  is  ample  eyidence  in  the  record 
to  sustain  the  verdict;  and  consequently  the  mo- 
tion for  a  new  trial  was  properly  overruled. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

A  distress  warrant  was  sued  out  by  the 
East  Point  Land  Company  against  J.  B.  Mc- 
Connell.  Issues  were  raised,  which  were  de- 
cided in  favor  of  plaintiff,  and  defendant 
brings  error.    Affirmed. 

John  B.  Hutcheson,  for  plaintiff  In  error. 
Longino  &  GK>llghtly,  for  defendant  In  error. 

LITTLE,  J.  The  East  Point  Land  Com- 
pany sued  out  a  distress  warrant  against  Mc- 
Gonnell  for  $100,  for  rent  of  land  for  the  year 
1893.  The  affidavit  to  distrain  was  made  by 
Walker,  as  the  agent  of  the  land  company. 
McConnell  filed  a  counter  affidavit,  and  gave 
bond.  On  the  trial  of  ihe  Issues  raised  after 
the  plaintiff  had  closed  Its  evidence,  defend- 
ant, McCJonnell,  moved  for  a  nonsuit,  on  the 
grounds:  (1)  That  the  relation  of  landlord 
and  tenant  had  not  been  shown  to  exist  be- 


tween McConnell  and  the  land  company.  (2) 
That  McO)nnell  did  not  know  the  land  com- 
pany in  the  rental,  as  is  shown  by  the  note. 
(8)  That  the  note  was  not  assigned  by  Walk- 
er to  the  company.  (4)  That,  If  any  indorse- 
ment on  It  was  an  assignment,  such  fact 
should  have  been  shown  In  the  affidavit  of 
distress  warrant  The  motion  for  nonsuit 
was  overruled*  Defendant  introduced  his 
evidence.  The  Jury  returned  a  verdict  for 
plaintiff  for  $65,  besides  intereat  Defend- 
ant then  made  a  motion  for  a  new  trial,  one 
of  the  special  grounds  contained  therein  be> 
lug  the  ruling  of  the  court  on  defendant's  mo- 
tion for  nonsuit  The  motion  for  new  trial 
being  overruled,  defendant  excepted,  and  as- 
signs error  thereon. 

For  the  plaintiff,  Walker  testified  that  he 
was  the  agent  of  the  kind  company  In  1883, 
and  chairman  of  the  executive  board  of  the 
company;  that  he  miChaged  all  of  the  com- 
pany's business,  and  had  general  control  of 
Its  affairs;  that  fi&  rented  to  McCk)nnell  48 
acres  of  land  and  8  houses  for  $100,  and  took 
the  rent  note  In  his  own  name,  but  took  it 
for  the  company;  that  the  rent  would  have 
gone  to  the  company.  The  company  told 
witness  to  take  charge  of  the  place,  and  to 
pay  the  taxes  on  it  for  the  rent  McConnell 
never  denied  owing  the  note  until  after  the 
warrant  was  sued  out  The  note  showed  on 
Its  face  that  it  was  payable  to  Walker,  No- 
vember 8,  1898,  for  $100,  and  was  indorsed 
In  blank  by  Walker,  and  bore  on  the  margin 
the  following  words:  ^Rent  all  land  on  west 
side  of  railroad  and  8  houses."  The  motion 
for  nonsuit  being  overruled,  defendant  intro- 
duced as  a  witness  McConnell,  who  testified 
that  he  gave  the  note  for  rent  of  the  land; 
that  he  did  not  know  the  land  company  In 
the  transaction;  knew  only  Walker;  that 
after  he  had  prepared  the  land  for  planting, 
—put  in  $20  worth  of  f  ertUlzers,  and  planted 
lt-HK)me  parties  commenced  to  run  streets 
through  it;  he  went  to  see  Walker,  and  talk- 
ed with  him  about  It  lu  the  presence  of  Trim- 
ble; that  Walker  told  him  that  the  land 
company  wished  to  run  some  streets  through 
the  land,  preparatory  to  selling  lots,  and  that 
if  they  opened  streets  through  the  land,  he 
(McConnell)  would  have  no  rent  to  pay.  One 
street  was  opened  entirely  through  the  land, 
taking  four  or  five  acres  which  he  had  plant- 
ed. Cross  streets  were  laid  off,  but  never 
opened.  Not  expecting  to  pay  any  rent  wit- 
ness did  not  collect  any  rent  ftom  certain 
subtenants.  There  were  several  tenant 
houses  on  the  place,  which  would  rent  for 
about  $100  per  year  If  tenants  could  be  kept 
and  rent  collected,  both  of  which  were  diffi- 
cult Witness  did  not  rent  the  place  for  the 
houses,  but  to  get  land  for  farming  purposes. 
It  was  worth  three  w  four  doHars  per  acre 
to  prepare  and  plant  land  as  that  was  plant- 
ed. Witness  knew  when  he  rented  the  land 
that  it  belonged  to  the  East  Point  Land  Com- 
pany, but  made  the  trade  with  Walker,  who 
said  nothing  about  the  company,    Trimble 
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testified  tbmt  he  heard  the  conyeraatioii  be- 
tween McGonnell  and  Walker;  that  Walker 
told  McGonnellt  after  he  had  been  informed 
that  atreets  were  being  run  through  the 
land,  'Xet  them  alone,  and.  If  they  run  any 
streets  through  the  land,  I  will  charge  you 
no  rent  for  the  land."  Walker,  reintroduced 
for  plaintiff,  testified  that  what  he  did  say 
to  McGonnell  was  that  he  would  not  charge 
him  any  rent  for  l§nd  taken  up  by  streets, 
and  would  pay  him  any  damages  for  land  so 
taffen;  that  witness  had  the  land  taken  up 
by  streets  measured,  and  found  it  amounted 
to  about  four  acres;  witness  took  charge  of 
the  land  for  the  land  company,  and  was  to 
rent  it  for  enough  to  pay  the  taxes;  that 
•McGonnell  cultivated  all  of  the  land  except  the 
four  acres  taken  up  by  the  streets;  that  the 
company  laid  it  aU  off  in  streets,  but  did  not 
use  the  streets;  that  the  guaflo  and  plowing 
up  the  four  acres  used  by  the  street  would 
cost  $4  or  $5,  and,  at  the  rate  of  $100  for  the 
whole  place,  the  rent  of  the  four  acres  would 
be  worth  $8  or  $4. 

1.  The  motion  for  new  trial  contained  the 
usual  grounds  that  the  verdict  was  contrary 
to  evidence,  without  evidence  to  support  it, 
against  the  weight  of  the  evidence,  and  against 
the  hiw;  also,  that  the  court  erred  in  admit- 
ting certain  testimony.  The  main  ground  in- 
sisted on  here  was  that  the  court  erred  in  not 
granting  the  n(»suit,  and  the  contention  un- 
der this  ground  is:  (1)  That  the  note  was  not 
assigned  by  Walker  to  the  land  company.  (2) 
Because,  if  the  indorsement  on  the  note  was 
an  assignment,  that  fact  should  have  been 
shown  in  the  affidavit  on  which  the  distress 
warrant  issued.  (8)  Because  the  relation  of 
landlord  and  tenant  had  not  been  shown  to 
exist  between  the  land  company  and  the  plain- 
tiff in  error  by  the  evidence  introduced  by  the 
plaintiff  In  the  trial  of  the  case  bdow.  As 
will  be  seen  hereafter,  our  reasoning  under 
the  second  headnote  covers  the  two  first  points 
insisted  on  in  support  of  the  motion  for  non- 
suit. The  ground  in  relation  to  the  admission 
of  evidence  which  was  objected  to  is  oertifled 
with  a  note  of  expbination,  which  makes  the 
ruling  ct  the  Judge  below  on  that  point  legal 
and  proper.  The  main  ground,  therefore,  to 
be  considered,  is  because  the  plaintiffs  evi- 
dence did  not  show  the  relation  of  landlord 
and  tenant  to  exist  between  the  parties.  But 
litHe  evidence  is  necessary  to  carry  a  case  to 
the  Jury,  provided  that  little  be  legal  and  ma- 
terial to  the  complaint.  It  has  been  ruled  by 
thift  ooort  that,  'if  there  be  any  evidence 
whatever  to  sustain  the  action,  it  must  go  to 
the  Jury,  the  court  having  no  discretion  in 
the  matter  of  granting  a  nonsuit"  Railroad 
Go.  V.  Sims,  80  6a.  807,  6  8.  B.  595.  And  in 
that  case  the  court  draws  a  distinction  be- 
tween overruUixg  a  motion  for  a  nonsuit  and 
granting  a  motion  for  a  new  trial  tor  the  want 
of  evidence^  In  the  latt»  the  court  has  a 
dtoeretion,  while  the  former  rests  on  strict 
law.  The  plaintiff  showed  by  Walker  that 
the  latter  was  the  agent  of  the  plaintiff;  that 
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he  (Walker)  was  the  chairman  of  its  executivs 
board,  and  managed  the  company's  business; 
that  he  rented  the  land  to  the  plaintiff  in  er- 
ror as  such  agent;  that  the  land  belonged  to 
the  company.  Tested  by  the  rule  above  laid 
down,  the  case  was  one  for  the  Jury.  In  or- 
der to  have  properly  granted  the  nonsuit  on 
this  ground,  the  court  would  have  had  to  have 
disregarded  tiie  evidence  of  the  agency  of 
Walker,  and  ruled  that  the  giving  of  the  rent 
note  hi  the  name  of  Walker  concluded  the 
company  from  collecting  the  rent  for  Its  land, 
notwithstanding  it  was  the  landlord  and  the 
principal  in  the  contract  Such  rulhig  would 
have  been  error,  and  consequently  the  refusal 
to  grant  the  nonsuit  on  this  ground  was  prop- 
er.  The  legitimate  condusicn  from  the  evi- 
dence of  Walker  was  that  he  was  not  the  tm- 
ant  of  the  land  company,  but  that  he  acted  as 
the  agent  of  the  company  who  owned  the 
land,  and  rented  it  to  McGonnell  for  the  year 
1893,  for  $100.  If  this  was  true,  then,  with- 
out regard  to  how  the  note  was  made  payable, 
the  principal  would  be  entitied  to  have  rent 
for  the  use  of  its  land  from  McGonnell;  and 
if,  when  added  to  this  testimony  of  the  plain- 
tiff, the  fact  be  shown  that,  at  the  date  of 
the  contract,  McGonnell  himself  knew  tbat 
the  land  which  he  was  then  contracting  to  oc- 
cupy for  one  year  belonged  to  the  land  com- 
pany,  McGonnell  unquestionably  became,  in 
law,  the  tenant  of  the  land  company.  If,  on 
the  other  hand.  Walker  had  rented  the  land, 
and  subsequently  sublet  it  to  McGonn^  then 
the  latter,  being  the  subtenant,  or  tenant  of  the 
tenant,  must,  at  its  option,  attorn  to  the  com- 
pany, as  it  is  at  the  election  of  the  owner  to 
malEe  such  subtenant  his  tenant;  and,  when 
the  owner  so  elects,  he  may  proceed  against 
such  subtenant  as  his  own  tenant  McBumey 
V.  Mclntyre^  88  Ga.  261;  Smith  ▼.  Tuxnley,  44 
Qa.  247. 

2.  It  appears  in  this  case  that,  at  the  time 
the  note  which  was  given  by  McGonndl  for 
rent  of  the  land  was  executed,  it  was  made 
payable  to  Walker.  McGonnell  insisted  that, 
while  he  knew  the  land  company  owned  the 
land,  this  fact  did  not  appear  in  the  transac- 
tion, and  that  he  dealt  with  Walker,  and  did 
not  know  the  land  company  in  the  transac- 
ticm.  Giving  full  weight  to  this  testimony,  it 
does  not  contradict  the  evidence  of  Walker 
that  he  rented  the  land  to  McGonnell  as  the 
agent  of  the  company;  and  the  fact  that  the 
note  was  made  payable  to  Walker,  and  the 
name  of  the  principal  not  disclosed,  does  not 
prevent  the  land  company  from  proceeding  to 
collect  the  rent.  It  is  a  well-settled  principle 
that  all  cfvil  contracts  made  by  an  agent  in 
the  execution  of  his  agency,  though  made  in 
his  own  name,  without  diiBclosing  his  princi- 
pal, may  be  enforced  by  the  principal  by  ap- 
propriate action  brought  In  his  own  name. 
Tutt  V.  Brown,  15  Am.  Dec.  88;  Bayley  v. 
Insurance  Go.,  6  Hill,  476;  Ruia  v.  Norton,  4 
Gal.  856.  To  the  maintenance  of  such  action, 
it  is  necessary  fen*  the  principal  to  show  the 
fact  of  such  agency  with  power  to  bind  the 
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Iirlscii»l  to  dM  oontract  In  snch  actions, 
liowerer,  where  the  principal  seeks  to  avail 
himsdf  of  a  contract  made  l^  an  agent  In 
his  own  name^  where  the  principal  is  not 
disdoaed,  the  principal  mnat  also  asBume 
the  reQ)onsibilities  of  the  contract,  subject  to 
the  rights  which  the  other  party  possesses 
against  the  agent  Mechein,  Ag.  par.  T7S^  In 
the  case  under  review,  the  principal,  having 
possession  of  the  note,  sued  out  a  distress 
warrant  for  the  rent  The  land  belonged  to 
such  principal.  Prima  facie  the  maker  owed 
the  note,  and  it  was  of  little  consequence  to 
him  to  whom  the  note  was  paid.  If  he  had 
paid  the  note  to  Walker  whUe  it  was  in  the 
hands  of  the  latt»,  and  without  knowledge  of 
the  fact  of  such  agency,  he  would  have  been 
fully  protected.  He  had  a  right  to  avail  him- 
self of  any  defenses  to  the  note,  when  proceed- 
ings were  instituted  by  the  principal,  that  he 
could  have  urged  agaJnst  Walker,  the  payee  of 
the  note. 

8.  We  cannot  rule  that  the  verdict  in  this 
case  was  against  the  evidence,  without  evi- 
dence to  support  it  or  against  the  law.  The 
evidence  in  the  case  was,  to  a  certain  extent 
conflicting.  McConnell  was  allowed  to,  and 
did,  set  up  against  this  proceeding  of  the  East 
Point  Land  Ck)mpany,  as  defenses  to  the  rent 
note,  agreements  which  he  insisted  had  been 
made  between  Walker  and  himself,  which 
would  discharge  him  from  the  payment  of  the 
note.  The  jury  considered  and  passed  upon 
these  defenses,  and  McConnell  had  full  op- 
portunity to  urge  every  defense  which  accrued 
to  him  by  reason  of  the  failure  to  disclose  the 
fact  to  him  at  the  time  of  the  oontract  that 
Walker  was  the  agent  of  another.  The  Jury 
having  passed  on  the  evidence,  and  returned 
a  verdict  in  favor  of  the  plaintiff,  we  will  not 
disturb  it  There  is  ample  evidence  in  the 
record  to  sustain  their  finding,  and  the  motion 
for  a  new  trial  was  properly  overruled.  Judg- 
ment aflOlrmed. 


(51  s.  c.  m) 

JENNINGS,  Clerk  of  Court  v.  PAIIR.1 

(Supreme  Court  of  South  Carolina.     Nov.  8, 

1887J 

Express  Trusts— Actions  bt  Trustsb— Judicial 
Sales— Equitable  Assionmbnts— Mortoaobs— 

FoRECIX)8UKB— AOOOOMTING    VOB   RbNTS— WiLLS 

—Estates. 

1.  The  trustee  in  a  mortgage  undertook  to  fore- 
dose  it  r-nd  the  mortgagee  purchased  at  the  sale, 
which  was  void,  as  against  the  mortgagor,  for 
want  of  service  on  him.  field,  that  the  rule  that 
a  purchaser  at  a  void  foreclosure  sale  becomes 
the  assignee  of  the  mortgage,  by  operation  of 
law,  would  not  be  applied  against  the  mortgagee, 
■o  as  to  preclude  the  trustee  from  subsequently 
soing  to  subject  the  property  to  the  payment  of 
the  mortgage,  especially  as  the  sale  was  set  aside 
at  the  instance  of  the  mortgagor. 

2.  Moreover,  conceding  that  the  mortgagee,  by 
purchasing  at  the  sale,  became  the  assignee  of 
the  morti^ge,  yet  the  trustee,  whose  trust  was 
express,  might  bring  the  action  without  joining 
the  mortgagee  with  him. 

8.  Where  a  trustee  hi  behalf  of  a  mortgagee 
undertook  to  feredoae  the  mortgage,  and  the 

1  For  correction  of  derical  error,  see  28  S.  E.  OM. 


property  was  sold,  at  a  sale  that  waa  iM,  aa 
against  the  mortgagor,  for  want  of  service  upon 
hun,  at  a  price  insufficient  to  pav  the  mortgage, 
the  trustee  may  subsequently  bring  a  suit  to 
subject  the  property  to  me  payment  of  the  mort- 
gage,  as  the  purchaser  became  the  equitable  as- 
signee of  the  mortgage  only  to  the  extent  of  the 
amount  that  he  paid  for  the  land. 

4.  A  will  devised  land  to  a  son  for  life,  wilii 
remainder  to  testator's  dauf^ters.  The  son  ob- 
tained a  decree  whereby  said  land  was  sold,  and 
a  mortgage  was  given  for  Uie  price,  and  a  trus- 
tee was  appointed  with  a  view  to  the  distribution 
of  the  proceeds  thereof  as  though  they  were  the 
land  controlled  by  the  provisions  of  said  wilL 
The  trustee  undertook  to  foreclose  the  mortgage, 
and  the  son  became  the  purchaser  at  the  sale, 
and,  though  he  did  not  pay  the  price,  a  deed  was 
given  to  him,  subject  to  the  proviBions  of  the  will; 
and  he  held  possession  until  his  deatli,  but  after 
that  the  owner  of  the  property  set  aside  said 
foredosure  sale  as  void  for  want  of  serrioe  upon 
him.  Hdd,  in  a  subsequent  action  by  said  trus- 
tee, on  behalf  of  the  daughters,  to  subject  the 
property  to  the  payment  of  the  mortgage,  that 
they  should  not  be  charged  with  the  rents  and 
profits  accruing  to  the  son  whOe  in  possession. 

Mclver,  0.  J.,  dissenting. 

Appeal  from  conmon  pleas  circuit  court  of 
Faii:field  county;   R.  O.  Watts,  Judge. 

Action  by  Robert  H.  Jennings,  as  clerk  of 
the  court  of  common  pleas,  against  Henry  L. 
Parr.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Following  is  the  decree  of  the  lower  court: 
'This  action  is  brought  by  R.  H.  Jennings, 
as  clerk  of  the  court  for  the  county  of  Fair- 
field, against  Henry  L.  Parr,  to  subject  lands 
descended  in  the  hands  of  the  defendant  to 
the  payment  of  his  ancestor's  debt.  This 
cause  is  a  sequel  to  Ruff  v.  Elkin,  40  S.  C. 
69,  18  S.  E.  220.  A  chronological  statement 
of  the  facts  is  necessary  to  a  clear  under- 
standing of  the  case:  In  the  year  1868  one 
William  B.  Elkin  filed  his  biU  in  the  court 
of  chancery  for  Fairfield  county,  praying  for 
the  sale  of  a  tract  of  land  of  181  acrea,  for  a 
change  of  investment  This  tract  of  land, 
which  is  known  in  this  case  aa  the  'Blkin 
Tract,'  had  been  devised  to  him  and  his  Issue 
living  at  the  time  of  his  death,  and,  in  de- 
fault of  Issue,  then  with  'remainder  over  to 
his  two  Bisters,  Mary  Ann  Elkin  and  Judith 
W.  Ruff,  and  thehr  issue  or  children,  forever.' 
Under  this  proceeding  this  tract  of  land  was 
sold  \n  November^  1858,  to  Henry  W.  Parr, 
the  father  of  the  defendant  in  this  action,  for 
($2,030.03)  two  thousand  and  thirty  and 
•*/ioo  dollars.  The  said  purchaser  gave  his 
bond  to  the  commissioner  in  equity,  secm>ed 
by  a  mortgage  of  the  premises.  The  bond 
was  indorsed  by  Dr.  Robert  W.  Ooleman  and 
John  Yarborough.  In  1870,  Henry  W.  Parr 
gave  to  Robert  W.  Ooleman  an  indemnity 
mortgage  on  another  tract  of  land,  known  aa 
the  'Montgomery  Tract,'  681  acrsa,  to  save 
him  (Ooleman)  harmless  by  reason  of  his  in- 
dorsement of  the  above  b9nd.  In  1876  Henry 
W.  Parr  departed  thia  liCe^  intestate;  and 
WuL  B.  Elkin  became  the  administrator  of 
his  estate,  and  guardian  of  his  infant  son  and 
heir,  the  defendant  H^iy  L.  Parr.  In  1877 
action  was  commenced  in  the  court  of  com* 
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moil  pleas  for  FalrfleM  ooimty,  by  or  In  tbo 
amme  at  Sanrael  B.  GloTnie7»  «b  clerk  of  eald 
eovt,  and,  as  each,  saccessor  In  office  of  the 
commissioner  In  equity,  against  the  defendant^ 
Henry  L.  Parr,  and  Wm.  B.  Eilkln»  as  admin- 
istrator of  the  estate  of  Henry  W.  Parr,  de» 
ceased,  to  foreclose  the  said  mortsrages;  and 
such  proceedings  were  had  as  that  on  the  Oth 
day  of  May,  1877,  a  decree  was  passed  hy 
his  honor.  Judge  Mackey,  for  the  sale  of  the 
Eakln  tract  This  decree  was  subseqn^tly 
amended  so  as  to  Inclnde  the  Montgomery 
tract  In  pursuance  of  these  orders,  both  <rf 
the  said  tracts  of  land  were  sold  on  December 
2,  1877.  The  Elkln  tract,  181  acres,  was  pur- 
chased by  D.  S.  Murphy  for  seven  hundred 
and  twenty-six  ($726)  dollars.  The  Mont« 
gomery  tract  Ave  hundred  and  eighty-one 
acres,  was  purchased  by  Wm.  B.  Elkln  and 
Mary  A.  Blkln  and  Judith  W.  Ruff  for  nine- 
teen hundred  and  ninety-five  dollars,  and  an 
execution  for  an  alleged  deficiency  of  (|172) 
one  hundred  and  seventy-two  dollars  was 
levied,  and  the  Mill  tract  151  acres,  was  sold 
to  Joseph  Freshly  for  thirteen  hundred  dol- 
lars. It  seems  that  In  the  purchase  of  the 
Montgomery  tract  by  Wm.  B.  Elkln  and  Mary 

A.  Elkln  and  Judith  W.  Ruff,  no  money  pass- 
ed. They  being  the  real  parties  In  interest 
their  bid  of  ^^,995  was  credited  on  the  Judg- 
ment and  title  was  made  to  Wm.  B.  Elkln, 
trustee,  in  trust  for  the  use  of  Wm.  B.  Elkln 
and  Mary  A.  Elkln  and  Judith  W.  Ruff,  and 
their  heirs,  subject  to  the  conditions  and  lim- 
itations In  the  last  will  and  testament  of 
James  Elkln,  deceased,'  which  is  the  devise 
above  quoted,  untler  which  the  Elkln  tract 
was  sold  in  1853  for  change  of  Investment 
Wm.  B.  Elkln,  trustee,  went  Into  possession 
of  the  Montgomery  tract  immediately  after 
the  sale  In  Decembo*,  1877,  and  received  the 
rents  thereof  until  April,  1890,  when  he  de- 
parted this  life  without  issue.  Thereafter  Si- 
las W.  Ruff  and  others,  the  children  or  issue 
of  Judith  W.  Ruff  and  Mary  Ann  Elkln,  both 
of  whom  had  predeceased  Wm.  B.  Elldn, 
Instituted  suit  to  partition  the  Montgomery 
tract;  claiming  titie  under  the  purchase  of 
Wm.  B.  Elkln,  trustee^  Mary  A.  Elkln,  and 
Judith  W.  Ruff  at  the  sale  under  the  Olowney 
Judgment  on  December  2,  1877.  To  this  suit 
Henry  L.  Parr  was  made  a  party,  he  having 
taken  possession  of  the  land  upon  the  death 
of  Wm.  B.  Blkin,  In  April,  1890.  The  issues 
In  said  cause  were  submitted  to  a  Jury,  and 
verdict  rendered  in  favor  of  the  defendant 
Parr.  Upon  appeal  to  the  supreme  court 
Judgment  was  affirmed;  and  for  a  full  under- 
standing of  the  case  the  opinion  of  the  court 
in  that  case  should  be  read.  See  Ruff  v.  El- 
kln, 40  S.  0.  09,  18  S.  E.  220.  The  parties 
plaintiff  in  that  case  now  Institute  this  suit 
in  the  name  of  Robert  H.  Jennings,  as  clerk  of 
the  court  and  successor  In  office  of  Samuel 

B.  downey;  setting  up  the  original  bond  and 
mortgages  given  by  Henry  W.  Parr,  deceased, 
In  his  lifetime,  to  the  commissioner  in  equity, 
and  praying  tl^  the  Montgomeiy  tract  of 


land  and  the  Mill  tract  described  In  the  com- 
plaint be  subjected  to  the  payment  of  the 
said  bond,  bm  assets  descended  In  the  hands 
of  the  heir.  The  defendant  pleads  estoppel 
by  the  Judgment  In  the  case  Of  Samuel  B. 
Olown^,  as  clerk,  against  Henry  L.  Parr 
and  Wm.  B.  Elkln,  administrator.  He  also 
pleads  the  presumption  of  payment  and  the 
statute  of  limitations,  actual  payment,  and 
demands  an  accounting  of  the  rents  and  prof- 
Its  during  the  possession .  of  Wm.  B.  Elkln, 
trustee,  and  Mary  A.  Blkin  and  Judith  W. 
Ruff,  etc.  He  also  pleads  that  the  com- 
plaint does  not  state  facts  sufficient  to  con 
stitute  a  cause  of  action.  The  case  was  re- 
ferred by  consent  to  W.  D.  Douglass,  Esq.,  to 
take  the  testimony;  and  the  same  comes  be- 
fore me  on  the  report  of  the  referee,  the  testi- 
mony ,   and  argument  of  counsel. 

'ITnder  the  view  which  I  take  of  this  case. 
It  will  not  be  necessary  for  me  to  pass  tipon 
all  the  Issues  raised  by  counsel.  Samuel  B. 
Qowney,  the  predecessor  in  office  of  the  pres- 
ent plaintiff,  as  such  clerk  brought  his  action 
on  the  same  bond  and  mortgages  now  in  suit 
under  which  proceeding  the  lands  of  the  de- 
fendant described  hi  the  complaint  In  this  ac- 
tion were  sold  by  the  sheriff,  and  execution 
returned  to  the  clerk,  'Satisfied.'  What  was 
the  effect  of  this  sale,  void  though  It  was  as 
to  the  defendant,  Henry  L.  Parr?  I  take  it 
that  the  law  is  well  settied  that  a  purchaser 
at  a  void  Judicial  sale,  though  he  may  acquire 
no  titie  to^the  land  by  virtue  of  the  sale,  be- 
comes the  assignee  of  the  bond  and  mort- 
gage, and  succeeds  to  an  the  rights  of  the 
mortgagee  as  such.  See  Freem.  Jud.  Sales; 
Stoney  v.  Shultz,  1  Hill,  Eq.  496;  Glvins  v. 
Carroll,  40  S.  O.  418, 18  S.  E.  1080;  Williams 
y.  Washington,  40  S.  0. 467, 19  Su  B.  1;  Brobst 
▼.  Brock,  10  Wall.  634;  and  Davis  v.  Gaines, 
104  U.  S.  386.  These  cases  have  recentiy 
been  affirmed  by  the  supreme  court  of  the 
United  States.  Bryan  v.  Brasius,  162  IT.  S. 
416, 16  Sup.  Ot  803.  Such  is  the  effect  uni- 
versally given  to  a  void  or  irregular  Judicial 
sale,  as  matter  of  law.  In  the  deed  from 
Sihis  W.  Ruff,  as  sheriff,  to  William  B.  Blkin, 
trustee,  and  Mary  A.  Elkln  and  Judith  W. 
Ruff,  conveying  the  Montgomery  tract  In  pm*- 
suance  of  the  Judgment  and  sale  in  the  case 
of  Samuel  B.  Glowney,  as  clerk,  against  Hen- 
ry L.  Parr  and  Wm.  B.  Elkln,  as  adminis- 
trator. In  addition  to  the  usual  terms  convey- 
ing an  the  right  titie,  hereditaments,  appur- 
tenances, etc.,  the  said  sheriff  uses  the  fol- 
lowing additional  language:  'And  also  the 
estate,  right  titie.  Interest  property,  bene- 
fit claim,  and  demand,  whatsoever,  both  at 
law  and  in  equity,  of  the  said  Henry  W.  Parr, 
deceased,  and  of  aD  the  parties  to  the  said 
suit'  to  the  said  Wm.  B.  Elkln,  trustee,  etc. 
I  hold  therefore,  both  as  matter  of  law  and 
fact  that  Samuel  B.  Olowney,  as  clerk,  l^ 
his  sale  on  the  2d  December,  1877,  parted 
with  his  entire  interest  In  the  bond  and  mort- 
gage In  this  case;  and  I  conclude,  as  matter 
^  law,  that  the  plaintiff  in  this  action;  as 
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his  Buccessor  in  office,  haA  no  right  to  bring 
this  suit  Rut,  even  if  I  am  wrong  in  tbis 
conclusion,  and  the  plaintiff  properly  appears 
before  the  court  to  recover  any  amount  which 
may  be  due  and  unpaid  on  the  bond  and  the 
mortgage,  it  Is  clear  that  he  can  have  no 
higher  rights  in  the  premises  than  the  real 
parties  in  Interest  would  have,  were  they 
suing  in  their  own  names.  Wm.  R.  Blkin 
and  Mary  Ann  Elldn  and  Judith  W.  Ruff 
were  real  parties  plaintiff  in  interest  in  the 
case  of  Samuel  R.  Clowney,  as  clerk,  9£&inst 
Henry  U  Parr  and  Wm.  R.  Elkln,  as  admin- 
istrator, and  purchased  at  their  own  sale, 
and  went  into  possession  of  the  Montgomery 
place  on  2d  December,  1877,  and  are  ac^ 
countable,  as  mortgagees  in  possession,  for 
the  rents  and  profits  during  the  period  of 
their  possession,  up  to  the  time  of  the  death 
of  Wm.  R.  Elkln,  trustee,  April,  1890.  Even 
if  they  had  not  been  the  real  parties  in  inter- 
est, they  became  the  assignees  of  the  mort- 
gage, by  virtue  of  the  sale  in  that  case;  and, 
as  in  the  case  of  Qivins  v.  Carroll,  mort- 
gagees In  possession  are  liable  for  rents  and 
profits. 

"It  appears  also  from  the  testimony  In  this 
case  that  the  Blkin  tract  of  land  was  also 
sold  under  the  Clowney  Judgment  on  the 
same  day  as  the  Montgomery  tract,  and  pur- 
chased by  one  D.  S.  Murphy  for  seven  hun- 
dred and  twenty-six  ($726)  dollars,  and  that 
the  same  was  paid  over  by  the  sheriff  to  the 
plaintiff's  attorney  in  that  cause.  The  de- 
fendant in  this  case  waives  his  right  to  go 
on  Murphy  for  this  land,  and  insists  that  the 
amount  of  this  bid  be  credited  on  the  bond 
and  mortgage  in  this  case,  and  I  think  this 
should  be  allowed.  Murphy  was  a  stranger 
to  the  record  in  that  case,  and  a  bona  fide 
purchaser.  His  equity  is  superior  to  any 
which  the  plaintiff  can  have.  The  defend- 
ant also  insists  upon  a  credit  of  one  hundred 
and  seventy-two. dollars  collected  on  the  exe- 
cution for  deficiency,  and  also  for  the  value 
of  cord  wood  and  cross-ties  taken  off  the  land 
by  Wm.  R.  Elkln,  as  trustee,  during  the  time 
of  his  possession  of  the  land,  which  I  think 
should  be  allowed.  In  addition  to  all  of  this, 
the  testimony  shows  that  Wul  R.  Blkin,  as 
trustee,  during  the  time  of  his  possession  re- 
ceived, according  to  the  lowest  estimate,  ten 
bales  of  cotton  per  annum,  or  one  hundred 
and  twenty  bales  for  the  twelve  years  from 
the  2d  December,  1877,  to  April,  1890,  which, 
estimating  the  bales  at  (400)  four  hundred 
pounds  per  bale,  which  is  the  lowest  esti- 
mate, aggregate  in  value,  at  the  prices  admit- 
ted for  the  1st  of  January  of  each  year,  four 
thousand  five  hundred  and  thirty-five  dollars 
($4,635).  Taking  the  amount  of  the  bond, 
and  calculating  the  interest  up  to  the  day  of 
the  sale  under  the  Clowney  Judgment,  and 
crediting  the  amounts  then  received  by  the 
plaintiff's  attom^  for  the  Blkin  tract,  $728, 
and  the  amount  firom  the  sale  of  the  MiU 
tract,  $172,  and  taking  the  balance  for  a 
new  principal,  and  calculating  the  interest 


up  to  the  1st  of  January,  A.  D.  1879,  and  ap- 
plying then,  as  a  credit,  the  value  of  the  rents 
less  the  taxes,  and  so  on  for  each  succeeding 
year,  according  to  the  rule  laid  down  by  the 
supreme  court  in  the  case  of  Givins  v.  Car- 
roll, 40  S.  C.  413,  18  S.  B.  1030,  and  I  find 
that  the  bond  and  mortgage  have  been  doubly 
paid.  Even  if  it  should  be  held  that  the 
amount  of  the  Murphy  purchase,  and  the 
amount  collected  on  the  execution  for  defi- 
ciency, and  amounts  for  cord  wood  and  cross- 
ties  collected  by  Wm.  R.  EUdn,  trustee,  be 
not  allowed  as  credits,  I  find  that  the  amount 
ot  rents  alone  received  by  Wm.  R.  Blkin,  trus- 
tee, during  his  possession  of  the  premises, 
more  than  sufficient  to  pay  the  entire  bond 
and  interest  It  is  therefore  ordered  and  ad- 
Judged  that  the  complaint  in  this  action  be, 
and  the  same  is  hereby,  dismissed." 

The  following  are  the  exceptions  to  the 
Judgment  of  his  honor: 

"(1)  Recause  his  honor  erred  in  finding  as 
matter  of  law  and  fact  that  Samuel  R.  Clow- 
ney, as  clerk,  by  his  sale  on  2d  December, 
1877,  parted  with  his  entire  interest  in  the 
bond  and  mortgage  in  question  in  this  case, 
and  that  the  plaintiff,  as  his  successor  in 
office,  has  no  right  to  institute  this  suit,  when 
he  should  have  found  that  Semu^  R.  Clow- 
ney, as  clerk,  had  no  power  or  authority  to 
part  with  his  interest  in  the  said  bond  and 
mortgage,  or  to  give  any  such  power  or  au- 
thority to  his  agent,  Silas  W.  Ruff,  the  sher- 
iff who  made  such  sale,  except  upon  the  com- 
pliance by  the  purchaser,  Wm.  R.  Blkin,  with 
the  terms  of  sale,  and,  such  terms  not  having 
been  complied  with  by  the  said  Wm.  R.  Elkln, 
the  deed  from  Ruff,  sheriff,  to  Wm.  R.  Blkin 
transferred  no  right  or  title  to  him  to  the 
said  bond  and  mortgage.  (2)  Recause  his 
honor  erred  in  finding  as  matter  of  law  and 
fact  that  Samuel  R.  Clowney  parted  with  his 
entire  interest  in  the  bond  and  mortgage  in 
question  in  this  case,  and  that  the  plaintiff, 
as  his  successor  in  office,  had  no  right  to 
bring  this  suit,  when  he  should  have  found 
that  said  sale  having  been  declared  null  and 
void  by  the  supreme  court  in  the  case  of 
Ruff  V.  Blkin,  40  S.  G.  69,  18  S.  B.  220,  and 
Wm.  R.  Blkin  having  paid  no  part  of  his 
bid,  that  no  right  or  title  to  either  the  land 
or  the  bond  and  mortgage  in  question  in  this 
case  passed  from  the  said  Samuel  R.  Clowney. 
(3)  Recause  his  honor  erred  in  finding  that 
the  plaintiff  in  this  action  has  no  right  to 
bring  this  suit,  when,  such  objection  being 
apparent  on  the  face  of  the  complaint,  the 
defendant  waived  the  same  by  not  demurring 
thereto  upon  the  ground  that  the  plaintiff  bad 
not  legal  capacity  to  sue,  or  that  there  was  a 
defect  of  parties  plaintiff  or  defendant  (4) 
Recause  his  honor  erred  in  finding  that  the 
plaintiff  in  this  action  had  no  right  to  bring 
this  action,  when  such  objection,  if  not  ap- 
parent on  tJie  face  of  the  complaint  the  same 
was  waived  by  the  defendant  by  his  not 
pleading  such  objection  in  his  answer.  (5) 
Recause  his  honor  erred  in^/lndlng  that  the 
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plaiutiff  In  this  action  hM  no  right  to  bring 
this  suit,  when  no  such  objection  was  taken 
upon  sach  ground  in  writing,  as  required  in 
the  case  of  a  demurrer  by  the  rules  of  the  dr* 
cult  court  (6)  Because  his  honor  erred  in 
finding  that  the  plaintiff  in  this  action  had  no 
right  to  bring  this  action,  when  he  should 
have  found  that  Samuel  B.  Clowney,  as  clerk, 
In  the  case  of  Samuel  B.  Clowney,  as  derk, 
against  Henry  L.  Parr  and  Wm.  B.  Blkin,  as 
administrator  of  Henry  W.  Parr,  deceased, 
not  having  received  any  portion  of  the  pur- 
chase money  of  the  Montgomery  tract  of 
land  from  Wm.  B.  EUdn,  the  purchaser,  nor 
Silas  W.  Buff,  the  sheriff  who  made  such 
sale,  and  no  confirmation  of  such  sale  having 
been  made  by  the  court,  the  said  Clowney,  as 
clerk,  was,  and  the  plaintiff,  as  his  successor 
In  office,  still  is,  the  owner  of  the  bond  and 
mortgage  in  question  in  this  case,  for  the 
purpose  of  discharging  the  duties  required 
by  the  court  in  the  decretal  order  in  the  case 
of  Wm.  B.  BUdn  against  Silas  W.  Buff  et  ux. 
et  al.,  wherein  said  bond  and  mortgage  were 
given.  (7)  Because  his  honor  erred  In  find- 
ing that  Mary  Ann  Elkin  and  Judith  W.  Buff 
were  purchasers  with  Wm.  B.  Elkln  in  his  al- 
leged purchase  of  the  Montgomery,  tract  of 
land,  under  proceedings  in  the  case  of  Clow- 
ney, clerl^  against  Henry  L.  Parr  and  Wm. 
B.  Elkin,  as  administrator  of  Henry  W.  P&rr, 
deceased,  when  there  was  not  only  no  evi- 
dence to  show  that  they  were  such  purchas- 
ers, but  the  BherliTs  book  and  the  sheriff's 
deed  showed  that  they  did  not  purchase  said 
land.  (Q  Because  his  honor  erred  in  find- 
ing and  adjudging  that  the  beneficiaries  of 
the  plahitiff  were  Uable  to  account  for  the 
rents  and  profits  of  the  Montgomery  tract  of 
land,  and  for  the  cord  wood  and  cross-ties 
taken  therefrom  by  Wm.  B.  Elkin,  when, 
from  the  undisputed  testimony  in  this  case, 
neither  they  nor  Mary  Ann  Elkin  nor  Judy 
W.  Buff  were  ever  at  any  time  in  possession 
of  sal^  land,  or  ever  at  any  time  received 
any  rents  or  profits  from  the  same,  or  any 
eord  wood  or  cross-ties,  or  were  entitled  to 
receive  such  rents  and  profits,  or  the  pos- 
session of  said  land,  until  the  death  of  Wm. 
B.  Elkin,  in  April,  1890,  since  which  time  the 
defendant  has  been  In  the  sole  possession 
and  ^oyment  of  said  Montgomery  tract  of 
land.  (9)  Because  his  honor  erred  In  finding 
and  adjudging  that  the  beneficiaries  of  the 
plaintiff  are  liable  to  account  for  the  rents 
and  profits  of  the  Montgomery  tract  of  land, 
and  for  the  cross-ties  and  cord  wood  taken 
therefrom  by  Wm.  B.  Elkin,  when  these  ben- 
eficiaries, who  are  the  children  and  grand- 
children of  Mary  Ann  Elkin  and  Judy  W. 
Buff,  hold  their  rights  and  Interest  in  the 
bond  and  mortgage  in  question  in  this  case 
as  purchasers  under  the  will  of  James  Elkin, 
deceased,  and  under  the  terms  and  provisions 
of  the  decretal  order  in  the  case  of  Wm.  B. 
Elkin  against  Silas  W.  Buff  et  uz.  et  aL,  and 
not  as  heirs  of  the  said  Mary  Ann  Elkin  and 
Judy  W.  Buff.     (10)  Because  his  honor  erred 


in  finding  and  adjudging  thlit  the  benefici- 
aries of  the  plaintiff  are  liable  for  the  rents 
and  profits  of  the  Montgomery  tract  of  land 
received  by  Wm.  B.  Elkin,  trustee,  and  for 
the  cord  wood  and  cross-ties  taken  therefrom 
by  him,  when  neither  Clowney,  as  clerk,  nor 
Buff,  as  sheriff,  under  the  attempted  sale  in 
the  case  of  Clowney,  clerk,  against  Henry 
Lb  Parr  and  Wm.  B.  Elkin,  as  administrator 
of  Henry  W.  Parr,  deceased,  had  any  power 
or  authority  to  as^gn  the  bond  and  mortgage 
In  question  in  this  case  *unto  the  said  Wil- 
liam B.  Elkin,  as  trustee,  his  successors  in* 
trust,  nevertheless  and  to  and  for  the  follow- 
ing uses  and  purposes;  that  is  to  say,  in  trust 
for  the  said  William  B.  EUdn  and  Mary  A. 
Elkin  and  Judith  W.  Buff,  subject  to  and  in 
accordance  with  the  provisions,  conditions, 
and  limitations  contained  in  the  last  will  and 
testament  of  James  Elkin,  deceased,  now  on 
file  in  the  office  of  the  Judge  of  probate  for 
Fairfield  county,  and  their  heirs,  In  accord- 
ance with  the  limitations  contained  In  said 
wllL'  (11)  Because  his  honor  erred  in  find- 
ing and  adjudging  that  the  beneficiaries  of 
the  plaintiff  were  liable  to  account  for  the 
rents  and  profits  received  by  Wm.  B  Blkin 
from  the  Montgomery  tract  of  land,  and  foi 
the  cord  wood  and  cross-ties  received  by  him 
from  the  same  place,  when  many  of  said  ben 
eficiarles  of  the  plaintiff  were,  at  the  time  oi 
the  alleged  sale  of  said  Montgomery  place> 
infants,  and  could  not  give  their  consent  to 
the  attempted  change  of  investment  under 
the  proceedings  in  the  case  of  GLowney,  derk, 
against  Henry  L.  Parr  and  Wm.  B.  Elkhi, 
administrator  of  Henry  W.  Parr,  deceased, 
and  which  is  practically  effected  by  the  im- 
position of  the  doctrine  of  subrogation  by 
the  Judgment  of  his  honor  in  this  case.  (12) 
Because  his  honor  erred  in  adjudging  tbfit 
Wm.  B.  Elkin,  trustee,  is  accountable  in  this 
action  for  the  rents  and  profits  of  the  Mont- 
gomery place,  and  for  the  cord  wood  and 
cross-ties  taken  therefrom  by  him,  when, 
from  the  facts  and  circumstances  in  this  case, 
it  clearly  appeared  that  the  said  Wm.  B  Blk- 
in took  and  held  possession  of  said  place  as 
purchaser,  and  not  as  mortgagee,  and  the 
latter  character  should  not  be  imposed  upon 
him  or  his  oestols  que  trustent  unless  he  or 
they  invoke  such  an  eqifity  to  protect  his  or 
their  possession.  (18)  Because  his  honor  er- 
red in  finding  and  adjudging  that  the  bene- 
ficiaries of  the  plaintiff  were  llaUe  for  the 
rents  and  profits  received  by  Wm.  B.  Elkin, 
ajid  for  the  cord  wood  and  cross-ties  taken 
by  him  firom  the  Montgomery  place,  when  it 
appeared  from  the  undisputed  testimony,  and 
also  firom  the  Judgment  of  his  honor  herein, 
that  Wm.  B.  EUdn  was  at  the  time  of  such 
possession  of  said  place  and  the  use  of  said 
cross-ties  and  cord  wood  the  duly-appointed 
guardian  of  the  defendant  herein,  and  that 
in  the  character  of  guardian  he  is  liable  on 
said  account,  and  not  as  mortgagee  in  pos- 
session. (14)  Because  his  honor  erred  in  dis* 
missing  the  complaint  when  the  plaintiff  al- 
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leged  Cacti  infAcient  and  proper  for  relief  on 
the  equity  aide  of  the  court  (10)  Because 
hie  honor  erred  in  not  adjudging  that  the 
plaintiff  recover  of  the  defendant  the  emn  of 
|1,995»  with  interest  thereon  from  the  5th  daj 
of  April,  1800.  (19  Because  his  honor  er* 
red  in  the  statement  of  the  account  tot  which 
the  beneficiaries  of  the  plaintiff  were  liable, 
in  charging  them  twice  with  the  amount  of 
the  money  paid  by  D.  S.  Murphy  for  the  BIk* 
in  tract  of  land,  to  wit  f  728.  (17)  Because 
his  honor  erred  in  dismissing  the  comidaint 
in  this  action." 

James  G.  McCants  and  J.  B.  McDdnald,  for 
appellant  Ragsdale  &  Ragsdale,  for  respond- 
ent 

QABT,  A.  J.  This  action  was  commenced 
on  the  11th  of  August  18M»  by  R.  H.  Jen- 
nings, as  clerk  of  the  court  for  Fairfield  coun- 
ty, and  successor  in  office  of  Samuel  B.  Clow- 
ney,  against  Henry  L.  Parr,  to  subject  lands 
In  his  hands  descended  to  the  payment  of  his 
ancestor's  debts.  As  his  honor,' Judge  Watts, 
says,  it  is  a  sequel  to  the  case  of  Ruff  v.  Bl« 
kin,  40  S.  G.  69,  18  S.  B.  220.  The  following 
is  a  statement  of  the  facts  out  of  which  the 
questions  herein  arise:  In  1857  James  Elkin 
departed  this  life,  leaying  in  full  force  and 
effect  a  last  will  and  testament  which,  inter 
alia,  contained  the  following  provisions:  'To 
my  son,  Wm.  B.  Blkin,  in  consideration  of 
the  sum  of  one  dollar  to  me  in  hand  paid,  and 
also  on  account  of  the  natural  love  and  af- 
fection I  have  for  him,  I  give,  bequeath,  bar- 
gain, sell,  and  release,  and  by  these  presents 
do  give,  bargain,  sell,  and  release,  the  lower 
or  southwest  part  of  the  land  on  which  I 
live,  and  which  is  my  only  tract,  and  which 
part  of  my  tract  my  said  son,  Wm.  B.  Elkin, 
run  off,  measured,  and  plotted  some  years 
ago,  and  which  he  found  to  contain  one  hun- 
dred and  eighty-eight  (188)  acres.  The  line 
which  divides  this  land  now  bequeathed  him, 
my  said  son,  Wm.  B.  Blkin,  from  the  other 
oart  of  my  land,  runs  from  the  Robertson 
comer,  next  Samuel  Martin's  land.  And  fur- 
ther, for  the  same  reasons  and  considerations 
before  named,  I  have  given,  granted,  sold, 
and  released,  and  by  these  presents  do  give, 
grant  and  bargain  and  release,  unto  my  said 
son,  Wm.  B.  Blkin,  one  hundred  acres  more 
of  my  land,  to  be  given  him  off  the  east  end 
of  my  tract,  and  so  to  be  divided  off  to  him 
as  that  shall  include  the  dwelling  house  he 
built  and  lived  in  for  some  years,  and  also 
the  spring.  To  have  and  to  hold  the  said 
bargained,  sold,  and  released  lands,  to  my 
said  son,  Wm.  B.  Blkins,  and  to  his  heirs, 
executors,  or  administrators.  I  also  will  and 
bequeath  the  following  negroes,  to  be  given 
him  at  the  death  of  my  wife,  Sarah  Blkin, 
vi&:  Billy,  Betsy,  Dave,  Hannah,  Henry, 
Caroline,  Prime,  and  Joshua,  wltii  all  their 
Issue  and  increase.  The  above-named  prop- 
erty, both  real  and  personal,  bequeathed, 
given,  and  sold  to  my  said  son,  Wm.  B.  ffl- 
kin,  is  given  to  him  on  this  express  condition: 


That  in  case  he  die.  and  leave  no  children, 
no  heirs  of  his  body,  theoa  and  in  that  case 
the  whole  of  it  without  any  excepUoa,  shall 
revert  to»  and  be,  according  to  the  provisions 
of  this  my  last  will  and  testament  the  rigfat» 
ful  property  of,  my  said  two  daughters,  vis.: 
The  one4ialf  of  the  whole  to  belong  to  my 
daughter  Mary  Ann  Blkin,  and  the  other  half 
to  my  daughter  Judy  W.  Ruff,  and  to  their 
issue  or  children  forever,  and  not  to  be  sub- 
ject to  the  debts  of  their  husbands,  said  Bl- 
liott  Blkin  and  Silas  Ruff.*'  The  tract  of 
land  said  to  contain  188  acres  is  the  tract 
mentioned  in  the  bill  filed  by  William  B.  Bl- 
kin in  the  then  court  of  equity  for  Fairfield 
district  on  the  12th  of  June,  1868,  asking  for 
a  change  of  investment  and  that  the  rights 
of  the  parties  in  the  said  tract  of  land  known 
as  the  ''Blkin  Tract"  be  transferred  there^ 
firom  to  the  fund  arising  from  such  sale,  and 
that  a  trustee  be  appointed  by  the  court  to 
receive  and  manage  the  same  under  the  di- 
rection of  the  court  A  decree  was  made 
conformably  to  the  prayer  of  the  bill,  and 
the  Blkin  tract  of  land  was  sold  thereunder 
by  William  R.  Robertson,  then  commissioner 
in  equity,  to  the  said  Henry  W.  Parr,  who 
gave  his  bond,  with  Dr.  Robert  W.  Coleman 
and  John  Scarborough  as  sureties  on  said 
bond,  which  was  also  secured  by  a  mortgage 
of  the  premises.  In  1870  Henry  W.  Parr 
gave  to  Dr.  Robert  Ooleman  a  mortgage  on  a 
tract  of  land  known  as  the  ''Montgomery 
Tract"  containing  581  acres,  to  save  him 
harmless  by  reason  of  his  suretyship  on  said 
bond.  In  1876  Henry  W.  Parr  departed  this 
life,  intestate,  and  William  B.  Blkin  became 
the  administrator  of  his  estate,  and  guard- 
ian of  his  infant  son,  Henry  L.  Parr,  who 
was  his  only  heir.  In  1877  an  Rctkxi  was 
commenced  in  the  court  of  common  pleas  for 
Fairfield  county  by  Samuel  B.  Glowney,  as 
clerk  of  the  court  and,  as  such,  successor  In 
office  of  the  commissioner  in  equity,  against 
the  defendant  Henry  L.  Parr,  and  ^m,  R 
Blkin,  as  administrator  of  the  estate  of  Hen- 
ry W.  Parr,  deceased,  to  foreclose  the  said 
mortgages.  On  the  9th  day  of  May,  1877, 
his  honor.  Judge  Mackey,  made  a  decree  for 
the  sale  of  the  Blkin  tract  of  land.  On  the 
28th  day  of  October,  1877,  his  honor,  Judge 
Kershaw,  passed  an  order  amending  this  de- 
cree so  as  to  include  the  Montgomery  tract 
of  land.  In  pursuance  of  these  orders,  both 
the  said  tracts  of  land  were  sold  on  the  2d 
of  December,  1877.  The  Blkin  tract  was 
purchased  by  D.  S.  Murphy  for  $726,  and  the 
Montgomery  tract  was  purchased  by  Wil- 
liam B.  Blkin  for  |l,d96.  An  execution  for 
an  alleged  deficiency  of  |272  was  levied  upon 
what  was  known  as  the  "Mill  Tract**  and  it 
was  sold  to  Joseph  Freshly  for  $1,300.  The 
price  at  which  William  B.  Blkin  bid  off  the 
Montgomery  tract  was  not  paid.  A  deed, 
however,  was  made  to  him  of  the  said  land. 
The  habendum  clause  of  the  deed  is  as  fol- 
lows: "To  have  and  to  hold  the  premlsea 
aforesaid,  with  its  hereditaments,  privileges^ 
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and  apirartenanees,  mrto  the  said  Wm.  B.  Bl- 
klii,  as  trustee,  bis  snecesson  iy  trust,  neTer* 
tbdess,  and  to  and  for  tbe  following  uses  and 
purposes;  tliat  is  to  say.  In  trust  for  the  said 
Wm.  B.  BUcln  and  Mary  A.  Eilcin  and  jQdith  W. 
Ruff,  sobject  to  and  In  aeecrdance  -with  the  pro- 
Tislons,  conditions,  and  UmltatioDS  contained 
in  the  last  will  and  testament  of  James  Bl* 
kin,  deceased,  now  on  file  and  of  record  in. 
the  office. of  the  Judge  of  probate  for  F8b> 
field  coun^,  and  their  heirs,  in  accordance 
with  the  limitations  contained  in  said  wilL" 
From  the  calendars  of  the  court  introduced 
in  eyldence,  it  appeared  that  no  report  of 
the  sale  of  the  Montgomery  tract  of  land 
was  ever  made  to  the  court  William  B.  El- 
kin  went  Into  possession  of  the  Montgomery 
tract  of  land  immedlat^y  after  the  sale  in 
December,  1877,  and  received  the  rents  and 
profits  thereof  until  April,  18Q0,  when  he  de- 
parted this  life  without  issue.  Thereafter 
Silas  W.  Buff  and  others,  children  and  grand* 
children  of  Mary  Ann  Blkin  (who  died  in 
1884)  and  Judith  W.  Ruff  (who  died  in  1878), 
Instituted  suit  to  partition  the  Montgomery 
tract  of  land,  claiming  title  und»  the  afore- 
said deed'  to  William  B,  Elkln.  Henry  L. 
Parr,  having  taken  possession  of  this  land 
after  the  death  of  William  B.  Elkin,  was,  by 
agreement,  made  a  party  to  said  suit  It 
was  further  agreed  that  the  said  Henry  L. 
Parr  should  have  the  right  to  introduce  tes- 
timony impeaching  the  records  in  the  case 
of  Samuel  B.  (3Iowney,  as  clerk,  against  Hen- 
ry If.  Parr  and  WUllam  B.  Elkln,  as  admin- 
istrator. The  case  came  on  for  trial  before 
his  honor,  Judge  Aldrich,  and  a  jury,  in  1882. 
The  following  Issue  was  then  submitted  to 
the  jury:  ••Is  Henry  L.  Parr  the  owner  in 
fee  of  the  land  described  In  the  complaint?* 
The  Jury,  by  their  verdict,  answered,  "Yes." 
The  plaintiffs  then  moved  for  a  new  trial  on 
the  minutes  of  the  court,  which  was  re- 
fused. Thereupon  they  n^oved  that  his  hon- 
or would  ''proceed  to  adjust  the  equities  of 
the  parUes."  This  was  also  refused,  where- 
upon his  honor,  tn  the  language  of  the  sn- 
preme  court,  "delivered  his  decree  affirming 
the  verdict  of  the  jury,  and  dismissing  the 
complaint  as  against  Henry  L.  Parr,  with 
leave  to  the  plaintiffs  to  apply  to  the  court 
for  such  action  as  they  may  deem  proper, 
and  the  law  will  permit,  to  revive  the  action 
against  Wm.  B.  Ellcin,  administrator."  In 
affirming  the  judgment  of  his  honor,  Judge 
Aldrich,  the  supreme  court  said:  ••The  plain- 
tiffs surely  have  no  right  to  partition  the 
Montgomery  tract  of  land  until  their  right 
to  It  Is  established.  From  the  view  which 
was  taken  by  the  circuit  Judge,  It  seems  to 
us  that  there  was  nothing  for  him  to  do  but 
to  dismiss  the  complaint,  as  to  Henry  L. 
Parr,  simply  upon  the  ground  that  the  sale 
of  the  Montgomery  tract  of  land  under  the 
aforesaid  foreclosure  proceedings  was,  as  to 
him,  an  utter  nullity,-HSlmply  as  void  as  if  it 
had  never  existed.  The  question  of  payment. 
In  fact  was  withdrawn  from  the  jury,  and 


this  mllng  was  without :  prejudice  to  any 
rights  the  parties  may  be  advised  they  are 
entitled  to." 

As  hereinbefacB  stated,  the  present  action 
was  instituted  by  the  plaintiff  as  successor  of 
Samud  B.  Cflowney.  The  defendant  pleaded 
estoppel  by  the  judgment  hi  the  case  of  Sam- 
uel B.  dawney,  as  derk,  against  Hepry  L. 
Parr  and  William  B.  Elkln,  as  administrator; 
also,  actual  payment  the  presumption  of  pay- 
ment and  the  statute  of  limitations,— and  de- 
manded an  accounting  of  the  rents  and  profits 
during  the  time  the  land  was  in  the  possession 
of  William  B.  Elkln,  trustee,  as  aforesaid. 
The  defendant  also  interposed  the  objection 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  By  con- 
sent the  case  was  referred  to  W.  D.  Douglass, 
Esq.,  to  take  tbe  testimony.  Upon  hearing  the 
case  his  honor.  Judge  Watts,  rendered  a  de- 
cree dismissing  tbe  complaint  The  plaintiff 
appealed,  upon  numerous  exceptions,  which 
will  appear  by  reference  to  the  feport  of  the 
case.  The  defendant  also  asks  this  court  to 
sustain  the  decree  of  the  circuit  court  upon  the 
additional  ground  that  the  issues  raised  in 
this  case  were  concluded  by  the  judgment  of 
the  court  in  tbe  case  of.  Samuel  B.  Olowney, 
as  derk,  against  Henry  L.  Parr  and  William 
B.  Elkin,  as  administrator,  said  judgment  nev- 
er having  been  vacated  or  set  aside.  Tbe  dr- 
ouit  judge  dismissed  the  complaint  on  the 
grounds:  <1)  Because  Samuel  B.  Olowney,  as 
derlc,  by  his  sale  on  2d  December,  1877,  parted 
with  his  entire  interest  in  the  bond  and  mort- 
gage In  this  case;  and  therefore  the  plaintiff 
In  this  action,  ss  his  successor  In  office,  has 
no  right  to  bring  this  suit  (2)  Because  Wil- 
liam B.  Elkln,  Mary  Ann  Elkin,  and  Judith  W. 
Buff  were  real  parties  plaintiff  In  Interest  in 
the  case  of  Samuel  B.  Olowney,  as  deric, 
against  Henry  L.  Parr  and  Wm.  B.  Elkin,  as 
administrator,  and  having  purchased  at  thdr 
own  sale,  and  gone  into  po6sessi<m  of,  the 
Montgomery  tract  of  land,  are  accountable,  as 
mortgagees  in  possession,  for  the  rents  and 
profits  during  the  period  of  thdr  possession,  up 
to  the  time  of  the  death  of  Wm.  B.  Elkin,  In 
1890,  which  rents  and  profits,  he  finds,  are 
more  than  sufficient  to  satisfy  the  bond  and 
mortgage. 

We  will  proceed  to  consider  the  fixst  ground 
upon  which  his  honor  dismissed  the  com- 
plaint: The  sixteenth  paragraph  of  the  com- 
plaint contains  the  following  allegations: 
••That  the  plaintiff  is  now  the  duly  dected  and 
qualified  derk  of  the  court  of  common  pleas 
for  the  county  of  Fairfield,  in  the  state  of 
South  CJarolina,  the  successor  in  office  of  tbe 
said  Samuel  B.  Olowney  as  derk  as  aforesaid, 
and,  as  auehj  the  legal  owner  and  holder  of 
eaid  hond,^  (Italios  oars.)  The  answer  says: 
••The  defendant  admits  the  truth  of  the  allega- 
tions contained  In  the  tenth  parsgraph  of  the 
complaint"  Furthennore,  the  objection  that 
the  plaintiff  did  not  have  the  legal  capadty  to 
bring  this  action  did  not  appear  upon  the  face 
of  the  complaint  and,  as  it  was  not  set  up 
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In  the  auBwer*  most  l>e  oonsidered  as  hayinK 
been  waived.  Dawkins  v.  Mattais,  47  S.  C. 
64,  24  S.  E.  990.  Bat,  even  if  the  objection 
had  been  properly  interposed,  it  could  not 
have  been  sustained.  William  B.  Elkin,  Mary 
Ann  Elkin,  and  Judith  W.  Ruff  were  the  equi- 
table owners  of  the  bond  and  mortgage  at  and 
before  the  time  of  the  sale,  l^ere  was  there- 
fore no  necessity  for  them  to  become,  by 
operation  of  law,  the  equitable  assignees  of 
the  bond  and  mortgage,  as  they  were  already 
the  equitable  owners  thereof.  If  they  had 
been  strangers  to  the  bond  and  mortgage,  then 
the  doctrine  stated  in  the  opinion  of  Mr.  Chief 
Justice  McIVER  would  have  been  applicable 
as  to  the  equitable  assignment  by  operation  of 
law.  The  reajson  of  the  rule  is  for  the  protec- 
tion of  purchasers  at  void  judicial  sales,  and 
grows  out  of  the  equitable  necessitleB  of  the 
case.  That  principle  cannot,  however,  be  ap- 
plied in  this  case,  as  there  is  no  such  necessity, 
especially  when  it  is  not  invoked  by  the  pur- 
chasers for  their  protection,  but  by  the  defend- 
ant to  defeat  their  rights.  The  law  will  not 
do  a  nugatory  act,  by  conferring,  by  mere  op- 
eration of  law,  a  right  which  already  exists. 
Again,  as  the  sale  was  set  aside  at  the  in- 
stance of  the  defendant,  it  would  be  Inequi- 
table to  deprive  the  purdiasers  of  rights,  as  to 
him,  which  they  had  at  the  time  of  the  sale; 
and  equity  will  place  them,  as  far  as  possible, 
in  the  same  condition  they  were  before  the 
sale.  Afi  the  purchasers  were  the  mortgagees, 
and  no  rights  of  a  party  as  purchaser  are  in- 
volved, there  is  no  difficulty  in  restoring  the 
mortgagees  to  their  equitable  right  of  owner- 
ship of  the  mortgage.  But  tiiere  is  another 
reason  why  the  plaintiff  had  the  right  to  bring 
the  action:  The  clerk  of  the  court,  as  successor 
in  office  of  the  commissioner  in  equity,  was  the 
trustee  of  an  express  trust,  and  had  the  right 
to  bring  the  action  without  Joining  with  him 
the  persons  for  whose  benefit  the  action  was 
prosecuted;  and  even  if  the  purchasers  be- 
came, by  operation  of  law,  the  equitable  as- 
signees of  the  mortgage,  the  clerk  of  the  court, 
as  the  legal  title  to  the  bond  and  mortgage  was 
still  in  him,  had  the  right  to  bring  the  action 
for  the  benefit  of  the  real  parties  in  interest 
This  principle  applies  with  special  force  in 
this  case,  because,  even  admitting  that  the 
purchasers  became,  by  operation  of  law,  the 
equitable  assignees  of  the  bond  and  mortgage, 
they  were  the  same  parties  who  at  the  time  of 
the  sale  were  the  equitable  owners  thereof. 
There  is  still  another  reason  why  the  plain- 
tiff had  the  right  to  bring  this  action:  The 
amount  for  which  the  lands  were  sold  on  the 
2d  of  December,  1877,  was  not  sufficient  to 
satisfy  the  mortgage.  If,  therefore,  the  pur- 
chasers became,  by  operation  of  law,  the  equi- 
table  assignees  of  the  mortgage,  it  was  only  to 
the  extent  of  the  amount  which  they  paid  for 
the  land,  and  not  of  the  entire  mortgage  (GIv- 
Ins  V.  Carroll,  40  S.  C.  413,  18  S.  E.  1030); 
thus  leaving  the  right  still  in  the  clerk  of  the 
court,  as  the  trustee  of  an  express  trust,  to 
bring  the  action  to  subject  the  lands  to  the 


payment  of  the  mortgage.  But  If  they  be> 
came,  by  operation  of  law,  the  equitable  as- 
signees of  the  bond  and  mortgage,  then  they 
succeeded  to  all  the  rights  which  they  pre- 
viously had,  one  of  which  was  that  the  derk 
of  the  court,  as  th.e  trustee  of  an  express  trust, 
should,  if  they  so  desired,  bring  the  action  to 
subject  the  laud  to  the  payment  of  the  mort- 
gage. 

We  will  next  consider  the  second  ground 
upon  which  the  circuit  Judge  dismissed  the 
complaint:  While  we  may  concede  that  the 
principles  announced  in  the  opinion  of  Mr. 
Chief  Justice  McIVER  are  correct,  as  to  the 
rights  of  William  B.  Elkin,  we  do  not  think 
they  are  applicable  to  the  rights  of  Mary  Ann 
Elkin  and  Judith  W.  Ruff.  The  words,  "To 
have  and  to  hold  the  said  bargained,  sold, 
and  released  lands  to  my  said  son,  Wm.  B. 
Elkin,  and  to  his  heirs,  executors,  or  admin- 
istrators,*^ created  in  William  B.  Elkin  a  fee- 
simple  title  in  the  land.  When  these  words 
are  construed  in  connection  with  the  other 
provisions  of  the  will,  hereinbefore  mention- 
ed, they  show  that  William  B.  Elkin  took  a 
fee,  defeasible  upon  his  dying  without  chil- 
dren or  heirs  of  his  body  living  at  the  time 
of  his  death,  in  which  event  the  land  was  to 
become  the  property  of  Mary  Ann  Elkin  and 
Judith  W.  Ruff,  as  therein  provided.  In  oth- 
er words,  a  fee  was  conferred  upon  William 
B.  Elkin,  subject  to  an  executory  devise  to 
Mary  Ann  Elkin  and  Judith  W.  Ruff.  Un- 
der these  provisions  of  the  will,  Biary  Ann 
Elkin  and  Judith  W.  Ruff  had  no  right  to  the 
possession  of  the  land  during  the  life  of  Wil- 
liam B.  Elkin,  and  not  even  after  his  death, 
except  upon  the  contingency  of  William  B. 
Elkin  dying  without  children  or  heirs  of 
his  body  living  at  the  time  of  his  death.  The 
deed  to  William  B.  Elkin  purported  to  con- 
vey the  land  subject  to  the  conditions  and 
limitations  contained  in  the  will.  Even  if  the 
deed  to  William  B.  Elkin  bad  been  valid, 
Mary  Ann  Elkin  and  Judith  W.  Ruff  would 
have  had  no  right  to  the  possession  of  the 
land  during  his  lifetime,  and  his  possession 
would  in  no  wise  have  been  considered  as 
their  possession.  Mary  Ann  Elkin  and  Ju- 
dith W.  Ruff  could  not  have  maintained  a 
suit  for  the  partition  of  the  land  during  the 
lifetime  of  William  Blkln,  because  they  were 
not  then  entitled  to  the  possession  of  the 
land.  Cannon  v.  Lomax,  29  S.  C.  872,  7  S.  B. 
529.  How  can  they,  therefore,  be  said  to 
have  been  in  i)os8ession  of  the  land?  Wil- 
liam B.  Elkin  therefore  went  into  possession 
of  the  land  under  a  deed  which  did  not  even 
purport  to  make  his  possession  by  operation 
of  law  that  of  Mary  Ann  Elkin  and  Judith 
W.  Ruff.  Mary  Ann  Elkin  and  Judith  W. 
Ruff  did  not  go  into  actual  possession  of  the 
hind,  nor,  as  we  have  seen,  were  they  con- 
structively in  possession.  As  Mary  Ann  Bl- 
kln and  Judith  W.  Ruff  were  not  in  posses- 
sion of  the  land,  either  actually  or  construct- 
ively, the  doctrine  applicable  to  mortgagees 
in  possession  cannot  he  invoked  against  thenu 
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The  rights  of  these  two  daughters  to  the 
possession  of  the  land  did  not  arise  until  the 
death  of  William  B.  Elkin,  and  they  cannot, 
therefore,  be  held  liable  for  his  acts  while  in 
possession  thereof.  We  think,  therefore,  the 
Judgment  of  the  circuit  court  was  erroneous, 
in  applying  the  principles  stated  in  his  de- 
cree to  the  rights  of  liary  Ann  Elkin  and 
Judith  W.  Ruff. 

The  additional  ground  upon  which  the  re- 
spondent asks  this  court  to  sustain  the  Judg- 
ment of  the  circuit  court  cannot  be  sustain- 
ed. The  circuit  Judge  and  the  supreme  court 
very  carefully  avoided  adjudicating  any  of 
the  rights  of  the  parties,  except  that  the  de- 
fendant was  the  owner  in  fee  of  the  land, 
by  reason  of  the  fact  that  he  was  not  prop- 
erly made  a  party  to  the  action  of  Glowney, 
as  (derk,  against  Henry  L.  Parr  and  William 
IS.  Elkin,  as  administrator.  As  the  defend- 
ant was  not  properly  made  a  party  to  said 
action,  it  necessarily  followed  that  he  was 
the  owner  in  fee  of  that  land,  as  the  only 
heir  of  Henry  W.  Parr.  The  practical  re- 
sult in  the  case  of  RuCF  v.  Elkin,  supra,  was 
that  the  defendant  was  not  bound  by  the 
Judgment  of  foreclosure  under  which  the  land 
was  sold.  Although  the.  defendant  is  the 
owner  in  fee  of  the  land,  it  is  nevertheless 
subject  to  the  mortgage,  which  was  a  sub- 
sisting lien  at  the  time  of  his  ancestor's 
death.  The  plaintiCT  is  entitled  to  a  Judg- 
ment sulijecting  the  land  to  the  payment  of 
the  mortgage,  for  the  benefit  of  the  repre- 
sentatives of  Mary  Ann  Elkin  and  Judith  W. 
Rull.  The  mortgage,  however,  should* be 
credited  with  the  proceeds  arising  from  the 
sale  of  the  181  acres,  to  wit,  $726,  and  with 
$272  of  the  proceeds  arising  from  the  sale  of 
the  Mill  tract,  as  of  the  time  when  the  said 
proceeds  were  received.  Interest  on  the 
mortgage  should  only  be  calculated  from  the 
time  when  William  B.  Elkins  died,  as  he  was 
entitled  to  the  interest  up  to  that  time,  and 
the  amount  due  by  him  to  the  defendant  is 
more  than  sufficient  to  extinguish  the  inter- 
est he  had  in  the  mortgage.  Tfiese  views 
render  the  other  questions  raised  by  the  ex- 
ceptions merely  speculative,  and  they  will 
not,  therefore,  be  considered. 

For  the  foregoing  reasons,  I  dissent  from 
the  Judgment  announced  in  the  opinion  of 
Mr.  Chief  Justice  McIYER,  and  think  the 
case  should  be  remanded  to  the  circuit  court 
for  such  further  proceedings  as  may  be  nec- 
essary to  carry  into  effect  the  views  herein 
annoimced.  As  these  views  are  concurred 
in  by  Mr.  Justice  POPE  and  Mr.  Justice 
JONES,  it  is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  circuit  court 
for  such  further  proceedings  as  may  be  neces- 
sary to  carry  into  effect  the  views  herein  an- 
nounced. 

McIVER,  0.  J.  (dissenting).  The  facts  of 
this  case  are  so  fully  and  clearly  stated  hi 
the  decree  of  the  circuit  Judge  as  to  super- 


sede the  necessity  of  any  restatement  of 
them  here.  This  decree,  together  with  the 
exceptions  thereto,  should  therefore  be  hi- 
corporated  in  the  report  of  this  case.  The 
defendant  has  also  given  notice,  according  to 
the  proper  practice,  that  he  will  urge  that 
the  decree  appealed  from  should  be  sustain- 
ed upon  an  additional  ground  stated  In  such 
notice,  which  should  likewise  be  incorporat- 
ed in  the  report  of  this  case.  The  excep- 
tions, though  quite  numerous,  raise  substan- 
tially only  the  following  general  questions: 
(1)  Whether  the  present  plaintiff  can  main- 
tain this  action;  (2)  whether  the  amount  of 
the  rents  and  profits  received  by  William  B. 
Elkin  during  the  time  he  was  in  possession 
of  the  land  covered  by  the  mortgage  given  to 
secure  the  payment  of  the  bond  which  con- 
stitutes the  basis  of  the  present  action  should 
be  applied  as  a  credit  on  such  mortgage  debt 
As  to  the  first  question,  it  appears  in  this 
case  that  Samuel  B.  Glowney,  the  predeces- 
sor in  office  of  the  present  plaintiff,  brought 
an  action  against  William  B.  Elkin,  as  ad- 
ministrator of  Henry  W.  Parr  and  the  pres- 
ent defendant,  Henry  L.  Parr,  as  the  sole 
heir  at  law  of  said  Henry  W.  Parr,  for  fore- 
closure and  sale  of  the  premises  covered  by 
the  mortgage  given  to  secure  the  payment  of 
the  bond  which  constitutes  the  basis  of  the 
present  action,  in  which  action  Judgment  for 
foreclosure  and  sale  was  obtained,  and  that 
under  said  Judgment  the  land  now  sought  to 
be  subjected  to  the  payment  of  the  said  bond 
was  offered  for  sale  by  the  sheriff,  of  Fair- 
field county,  and  bid  off  by  said  William  B. 
Elkin,  on  the  3d  day  of  December,  1877,  who 
went  into  possession  and  retained  the  same 
up  to  the  time  of  his  death,  in  April,  1S80, 
titles  having  been  made  to  said  William  B. 
Elkin,  as  trustee,  by  the  sheriff,  on  the  day 
of  sale,  in  trust  for  the  said  William  B.  El- 
kin and  Mary  A  Elkin  and  Judith  W.  Ruff, 
subject  to  and  in  accordance  with  the  pro- 
visions, conditions,  and  limitations  contained 
in  the  last  will  and  testament  of  James  El- 
kin, deceased.  In  this  transaction  no  money 
passed,  but  the  amount  of  the  bid  ($1,9BS) 
was  credited  on  the  Judgment,— the  parties 
for  whose  benefit  the  purchase  was  made  be- 
ing the  real  parties  in  interest,— and  execu- 
tion was  issued  for  the  deficiency,  which  was 
returned,  "Satisfied."  Subsequent  to  the 
death  of  said  William  B.  Elkin,  the  said  Mary 
A.  Elkin  and  Judith  W.  Ruff,  both  being  then 
dead,  an  action  was  brought  by  some  of  the 
issue  of  said  Judith  W.  Ruff  against  others 
of  her  issue,  and  against  the  issue  of  said 
Mary  A  Elkin,  for  the  partition  of  the  land 
bought  by  William  B.  EUdn,  as  trustee  as 
aforesaid,  under  the  Glowney  Judgment, 
which  they  claimed  under  said  purchase.  To 
that  action  the  present  defendant,  Henry  L. 
Parr,  was  also  made  a  party  defendant,  un- 
der the  allegation  that  he  had  taken  wrong- 
ful possession  of  the  said  land  soon  after  the 
death  of  William  B.  Elkin,  and  unlawfully 
detained  the  same  from  the  plaintiffs  and  t^ 
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other  detaidanta.  In  that  action  it  waa  ad- 
judged that  tne  said  Henry  L.  Parr  had  nev- 
er been  lawfully  derested  of  hla  title  to  the 

.  said  land,  because  he  had  never  been  made 
a  iiarty  to  the  action  brous^t  by  Glowney»  as 
clerk,  for  the  foreclosure,  and,  hence,  that 
the  plaintlfrs  and  the  other  defendants  were 
not  entitled  to  {Partition  of  said  land.  See 
Ruffy.  Elkin,40ac.60, 18  8.  B.  220.  There- 
upon the  present  action  was  commenced  by 
B.  H.  Jennings  as  clerk,  and  successor  in 
office  of  the  said  Clowney,  to  subject  the  land 
called  the  "Montgomery  Tract,"  which  had 
been  bid  off  by  William  B.  Elkin,  as  trustee, 
under  the  Olowney  judgment,  but  now  in  the 
possession  of  the  defendant,  Henry  L.  Parr, 
as  heir  at  law  of  the  said  Henry  W.  Parr,  to 
the  payment  of  the  bond  secured  by  the  mort- 
gage which  had  been  foreclosed  in  the  action 

.  brought  by  Glowney,  as  predecessor  in  office 
of  the  present  plaintiff.  While  it  is  true  that 
it  has  been  adjudged  in  Ruff  y.  Blkin,  supra, 
that  William  B.  Blkin,  as  trustee,  took  no 
title  to  the  land  under  the  sale  made  by 
Tirtue  of  the  Olowney  judgment,  yet  the  cir- 
cuit judge  held  that  the  effect  of  that  sale 
was  to  transfer  the  bond  and  mortgage  to  the 
purchaser,  William  B.  Elkin,  as  trustee,  who 
thereby  became  the  equitable  assignee  of  the 
bond  and  mortgage,  and  that,  Glowney  thus 
having  parted  with  his  entire  interest  in 
the  bond  and  mortgage,  the  present  plain- 
tiff, as  his  successor,  has  no  right  to  bring 
this  action.  This  ruling  was  based  upon  the 
well-settled  doctrine  that  a  purchaser  of  land 
at  a  judicial  sale,  though  he  may  acquire  no 
title  to  the  land,  becomes  the  assignee  of  the 
bond  and  mortgage,  and  succeeds  to  all  the 
rights  of  the  mortgagee,  and  is  subject  to  all 
liabilities  of  the  mortgagee.  This  doctrine 
has  been  explicitly  recognized  and  applied  In 
at  least  three  cases  in  this  state:  Stcmey  v. 
Shultz,  1  Hill,  Bq.,  at  page  409;  Givins  y. 
Garrol,  40  S.  G.  41d,  18  S.  B.'1030;  and  Wfl- 
liams  T.  Washington,  40  S.  G.  461,  10  S.  B.  1. 
The  same  doctrine  has  also  been  recognized 
by  the  supreme  court  of  the  United  States  in 
Brobst  y.  Brock,  10  WalL,  at  page  534;  Davis 
V.  Gaines,  104  U.  6.,  at  page  406;  and  in 
the  very  recent  case  of  Bryan  v.  Braslus, 
162  U.  S.  410,  16  Sup.  Ct  806. 

It  is  cotitended,  however,  by  appellant,  that 
the  defendant  Is  precluded  from  taking  the 
foregoing  position  in  this  case,  for  the  fol- 
lowing reasons: 

1.  Because  by  his  answer  he  has  admitted 
expressly  the  allegation  in  the  ccMuplaint  that 
the  plaintiff  is  '*the  legal  owner  and  holder 
ot  said  bond."  It  will  be  observed  that  the 
doctrine  above  stated  is  based  not  upon  the 
Idea  that  the  sale  operated  as  a  formal,  legal 
transfer  of  the  bond  and  mortgage,  but  that 
the  effect,  in  equity,  was  to  assign  the  bond 
and  mortgage.  While,  therefore,  it  may  be 
true  that  the  plaintiff  was  the  legal  owner 
and  holder  of  said  bond,  he  was  not  the  equi- 
table owner,  and  had  no  right  to  enforce  the 
same. 


2.  That  Glowney  had  no  authority  to  assign 
the  bond  and  mortgage.  This  is  answered  by 
the  statement  that  the  assignment  resulted 
by  (^oration  of  law,  and  not  by  the  act  of 
the  parties. 

8.  It  Is  contended  that  this  objection  should 
have  been  taken  by  demurrer,  and,  not  hav- 
ing been  so  taken,  «QU8t  be  regarded  as  waiv- 
ed. But  the  complaint  does  not  allege  that 
any  sale  was  made  under  the  Glowney  judg- 
ment It  only  alleges  the  recovery  of  such 
judgment  Hence  there  was  no  ground  for 
a  demurrer,  and  the  fact  of  the  sale  was  al- 
leged in  the  answer,  and  from  that  fact  the 
legal  conclusion  is  drawn  that  Glowney  bad 
thereby  parted  with  his  entire  interest  in  the 
bonu  and  mortgage,  and  the  same  had,  by 
operation  of  law,  become  vested  in  the  pur- 
chaser, who  thereby  became  the  morl^^gee. 

If,  th«*efore,  as  we  have  seen,  William  B. 
Blkin,  as  trustee,  by  reason  of  his  purchase  at 
the  sale  made  under  the  Qowney  judgment 
must  be  regarded  as  the  assignee  of  the  bond 
and  mortgage  upon  which  that  judgment  was 
obtained,  he  must,  upon  well-settled  principles, 
account  for  the  rents  and  profits  of  the  huid, 
as  mortgagee  in  possession,  from  liie  time  he 
took  possession,  on  the  Sd  of  December,  1877, 
up  to  the  time  of  his  death,  in  April,  1890,— a 
period  of  more  than  12  years,— before  either  he 
or  those  who  claim  under  him  can  claim  any- 
thing on  the  bond  secured  by  the  mortgage. 
And  if,  as  the  drcuit  judge  finds,  such  rents 
and  profits  amounted  to  a  sum  more  than  snf- 
fident  to  extinguish  the  bond,  then,  clearly, 
the  plaintiff  could  in  no  view  of  the  case  re- 
cover. We  do  not  understand  that  this  par- 
ticular finding  of  fact  Is  excepted  to;  for 
while  there  are  some  exceptions  to  dther  credits 
claimed  by  the  defendant  to  wit  the  amount 
of  the  Murphy  purchase,  and  the  amount  orf- 
lected  on  the  execution  for  deficiency,  and 
the  amounts  received  for  cord  wood  and  cross- 
ties,  we  do  not  find  any  exception  to  the  find- 
ing that  the  amount  received  for  rents  was 
more  than^  sufficient  to  pay  the  entire  bond  and 
interest  But  ^en  if  excited  to,  we  think 
the  finding  of  the  circuit  judge  is  fully  sus- 
tained by  the  testimony. 

It  is  contended,  however,  by  appellant  that 
the  rents  and  profits  received  by  William  B. 
Elkin  should  not  be  credited  on  the  bond,  for 
several  reasons: 

1.  Because  they  say  there  was  no  evidence 
to  show  that  Mary  Ann  Blkin  and  Judith  W. 
Ruff  were  joint  purchasers  with  William  B. 
Blkin  of  the  land  bid  off  by  him  at  the  sale 
under  the  Olowney  judgment,  and,  on  Hue  con- 
trary, that  the  sheriff's  book  shows  that  he 
was  the  sole  purchaser.  A  complete  answer 
to  this  position  will  be  found  in  the  terms  of 
the  deed  made  to  Blkin,  as  trustee,  by  the  sher- 
iff, Silas  W.  Ruff,  a  son  of  Judith  W.  Ruff,  by 
which  the  land  is  conveyed  to  '*the  said  Wil- 
liam B.  BUdn,  as  trustee,  his  successors  in 
trust  nevertheless  and  to  and  for  the  f olloveini^ 
uses  and  purposes;  that  is  to  say,  in  trust  tor 
the  said  William  B.  Elkin  and  Mary  A.  BOklD 
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anfl  lnOtth  W.  Buff,  sntiiject  to  and  In  acoord- 
ance  with  the  proYislona,  conditions,  and  lim- 
itations contained  In  the  last  will  and  testa- 
ment of  James  Elkin,  deceased."  It  must  be 
assomed  that  the  terms  of  this  deed  were 
known  to  and  acquiesced  in  by  the  said  Mary 
A.  Blkin  and  Judith  W.  Buff,  and  hence  nei- 
ther they,  nor  thdr  issue  who  claim  under 
them,  are  in  a  condition  to  deny  such  trust  re- 
lation to  the  said  William  B.  BBdn.  In  addi- 
tion to  this,  the  said  issue,  in  their  action  for 
partition  aboTe  referred  to,  not  only  expressly 
reoognized  this  deed,  but  based  thehr  claim  for 
partition  upon  its  tenns. 

2.  l%e  counsel  for  appelant  contends  that 
the  issue  of  the  said  Mary  A.  ESkln  and  Judith 
W.  Buff  do  not  dalm  through  or  under  those 
two  ladles,  but  that  they  take  as  purchasers, 
under  the  terms  of  the  devise  contained  in  the 
win  of  James  Elkln,  and  hence  they  are  not  to 
be  affected  by  any  trust  relation  between  Wil- 
liam B.  Elkin  and  Mary  A  Elkln  and  Judith 
W.  Ruff,  if  any  such  relation  existed.  We  are 
not  able  to  accept  this  ylew,  and,  on  the  con- 
tiaiy,  are  of  opinion  that  the  authorities  cited 
in  respondent's  argument  are  quite  sufficient  to 
show  that  the  said  Issue  do  not  take  as  pur- 
chasers, under  the  wiU  of  James  ESkin,  but 
that  they  take  by  inheritance  from  their  re- 
speetire  ancestors.  But  we  do  not  deem  it 
necessary  to  pursue  the  Inquiry  further,  as  to 
how  the  said-  issue  take;  for,  under  the  view 
which  will  next  be  presented,  it  is  Immaterial 
whether  any  trust  relation  existed  either  be- 
tween William  B.  Mkln  and  Mary  A.  Elkin 
and  Judith  W.  Ruff,  or  between  William  B. 
Elkin  and  the  issue  of  those  two  ladies. 

According  to  our  view,  the  true  theoiy  of 
the  case  is,  as  we  have  shown  aljove,  that 
Winiam  B.  Elkln,  by  virtue  of  his  purchase  at 
the  sheriff's  sale,  though  he  acquired  no  title  to 
the  land,  yet  he  thereby  became  the  equitable 
assignee  of  the  bond  and  mortgage,  and  'tiiat 
when  he  took  possession  of  the  land  under  that 
sale  he  did  so  as  mortgagee,  and  as  such  be- 
came liable  to  account  to  the  mortgagor,  and 
to  the  defendant,  Henry  L.  Parr,  who  claims 
under  such  mortgagor,  as  heir  at  law,  for  the 
rents  and  profits  of  the  land  of  which  he  had 
thus  taken  possession.  If,  therefore,  the 
amounts  of  the  rents  and  profits  received  by 
the  mortgagee  while  in  possession  of  the  land, 
proved  to  be  more  than  sufficient  to  pay  the 
mortgage  debt,  as  we  have  seen  was  the  fact, 
the  result  Is,  not  only  that  the  lien  of  the  mort- 
gage has  been  discharged,  but  also  that  the 
debt  secured  by  such  mortgage  has  been  ex- 
tinguished by  actual  payment  derived  from  the 
property  of  the  defendant,  Heniy  L.  Parr. 
Hckioe  It  follows  that  no  action  can  be  main- 
tained. In  any  form,  for  the  recovery  of  a 
debt  which  has  been  actually  paid. 

The  position  taken  in  the  thirteenth  exception, 
that,  because  William  B.  Elkin  happened  to 
be  the  guardian  of  Henry  L.  Parr  at  the  time 
he  went  into  possession  of  the  land,  he  must 
be  held  to  have  received  the  rents  and  profits 
as  such  guardian,  manifestly  cannot  be  sustain- 


ed, because  there  is  nothing  whatever  fti  the  case 
upon  which  even  a  pretense  could  be  found- 
ed that  he  took  possession  of  the  land  as  guar- 
dian. On  the  contrary,  an  the  proceedings 
conclusively  show  that  his  possession  was  ad- 
verse to  the  rights  of  Henry  L.  Paj^,  and  that 
position  was  stoutly  contended  for  by  the  very 
same  parties  for  whose  benefit  the  present  ac- 
tion was  Instituted  in  Ruff  v.  Elkin,  supra. 

The  other  exceptions  require  no  special  no- 
tice, further  than  to  say  that  they  ate  all  over- 
ruled. Under  our  view,  it  becomes  unneces- 
sary to  consider  the  additional  grounds  for 
affirmance  urged  by  respondent  The  Judg- 
ment of  this  court  should  be  that  the  judgment 
Of  the  circuit  court  be  affirmed. 


(51  s.  c.  79) 
WILSON  V.  CHARLESTON  ft  S.  RY.  00. 
(Supreme  Court  of  South  Carolina.    Nov.  4, 
1897.) 

Pleading  and  Pboop  — Gbnbral  Issub— Master 
AND  Servant— Fbllow  Servants— Prov- 
ince OF  Court  and  or  Jdbt. 

1*  Where  the  comiiriaint  alleges  tliat  def  end- 
anf  •  yardmaster  was  charged  with  the  direction 
and  control  of  the  movements  of  switch  engines 
and  the  making  up  of  trains  at  the  place  of  ac- 
cident, evidence  hf  defendant  as  to  the  control 
of  employes  engaged  in  audi  work  la  admissible 
aa  being  responsive. 

.  2.  In  an  action  bj  a  servant  for  personal  in- 
juries, the  defense  of  fellow  servant  is  ad- 
missible under  the  general  issue. 

8.  What  constitutes  the  relation  of  fellow  serv- 
ant is  matter  for  the  court,  bat  whether,  in  a 
particular  case,  the  employes  sustained  that  re- 
lation, is  a  question  for  the  jury  under  the  In* 
structions  of  the  court 

4.  Persons  employed  in  a  common  nndertaldng 
sustain  towards  each  other  the  relation  of  fel- 
low servant,  when  exercising  the  ordinary  duties 
of  their  employment,  even  when  they  work  apart, 
and  cannot  see  each  other. 

5.  Where  an  emoloye  sustains  injury  through 
the  negligence  of  a  co-employ6  who  is  perform- 
ing the  duties  of  the  master,  the  master  cannot 
4ef eat  a  recovery  on  the  ground  that  they  are  co- 
employte. 

Appeal  from  common  pleas  cUrcult  court  of 
Charleston  county;  D.  A  Townsend,  Judge. 

Action  by  Willis  Wilson  against  the  Oharles- 
ton  &  Savannah  Railway  Gompany  for  per- 
sonal Injuries.  From  a  judgment  for  plain- 
tUT,  defendant  appeals.    Reversed. 

This  action  was  commenced  by  service  of 
summons  and  a  complaint  on  the  26th  day  of 
April,  1895,  as  follows:  **The  plaintiff,  complain- 
ing, alleges  f  (1)  That  the  defendant  was  at  the 
times  hereinafter  mentioned,  and  is,  a  corpora- 
tion duly  created  and  existing  under  the  laws 
of  the  state  aforesaid.  (2)  That  the  plaintiff 
was  on  the  17th  day  of  February,  1885,  in  the 
employ  of  the  defendant  company  as  a  car 
cleaner,  and  while  so  employed,  and  actively  en- 
gaged in  the  performance  of  his  duties  In  a  cer- 
tain passenger  coach  of  the  said  c(Mnpauy,  thee 
on  its  main  line  within  its  yard  limits  atCharles> 
ton,  in  the  county  and  state  aforesaid,  the 
said  car  was  run  into  and  violently  struck 
by  a  baggage  car  of  the  said  company,  which 
had  been  rolled  down  the  said  main  Une  Ir 
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the  manner  hereinafter  set  forth  by  onployte 
ot  the  said  company  engaged  in  maldng  up 
a  train.  (3)  That  the  said  collision  caused 
plaintiff  to  be  thrown  with  great  force  against 
and  apon  the  seats  in  the  car  in  which  he  was 
occupied  as  aforesaid,  thereby  seriously  bruis- 
ing and  injuring  his  back  and  spine,  and  caus^ 
ing  him  severe  bodily  pain  and  suffering,  so 
that  he  has  not  since  been,  and  is  not  now, 
able  to  perform  his  accustomed  labors.  Tliat 
he  has  already  expended  a  considerable 
amount  for  medicine  and  medical  attendance, 
and  is  advised  by  his  physician  that  his  said 
injuries  will  disable  him  permanently  from 
performing  such  labor  as  he  was  heretofore 
capable  of,  and  will  continue  to  cause  him 
pain,  and  require  medical  attention  and  medi- 
cines for  the  rest  of  his  life.  (4)  That  the 
yard  master  of  said  company,  who  is  charged 
with  the  direction  and  control  of  the  move- 
ment of  all  switch  engines  and  the  mailing  up 
ot  trains  within  the  said  yard  limits  of  de- 
fendant, was  at  the  time  of  the  said  accident 
carelessly  and  negligently  absent  from  his 
post,  and  that  the  hostler  and  switchman  in 
control  of  the  switch  engine  to  which  the  said 
baggage  car  was  attached  carelessly  and  neg- 
ligently uncoupled  it  from  the  tender  while 
moving  at  a  rapid  and  dangerous  speed  down 
the  main  line  on  which  the  plaintiff's  car  was, 
and  that  there  was  no  brakeman  or  other  at- 
tendant on  or  in  charge  of  the  said  baggage' 
car,  as  was  customary  in  the  making  up  of 
trains.  (5)  That  by  reason  of  the  carelessness 
and  negligence  of  the  defendant  as  herein- 
above set  forth  plaintiff  has  been  damaged  ten 
thousand  dollars.  Wherefore  he  demands 
judgment  against  the  defendant  for  the  sum 
of  ten  thousand  dollars,  and  for  the  costs  and 
disbursements  of  this  action."  The  defend- 
ant in  due  time  served  the  following  answer: 
"The  defendant  above  named,  answering  the 
complaint  herein,  says:  (1)  That  It  denies 
each  and  every  allegation  in  the  said  com- 
plaint contained  not  hereinafter  specifically 
admitted.  (2)  It  admits  the  allegations  of  the 
first  paragraph  of  the  complaint  (8)  It  ad- 
mits on  information  and  belief  so  much  of 
the  second  and  third  paragraphs  of  the  com- 
plaint as  alleges  that  said  plaintiff  on  the 
day  mentioned  in  said  second  paragraph  was 
a  car  cleaner,  and,  while  employed  in  a  pas- 
senger coach  of  this  defendant,  within  its 
yard  limits  at  Charleston,  received  certain 
Injuries  by  falling  against  one  of  the  seats 
in  said  coach.  (4)  This  defendant  has  no 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  other  allegations  contained 
In  the  third  paragraph  of  said  complaint  (5) 
And  for  a  further  defense  this  defendant  says 
on  information  and  belief  that  said  plaintiff 
would  not  have  been  Injured  but  for  his  own 
negligence  and  want  of  care  in  performing 
his  duties  on  said  car  at  such  time  and  in 
such  a  positi(«i,  to  wit,  with  his  back  towards 
the  coupling  cars,  as  to  expose  him  to  the  dan- 
ger of  a  fiUL"  Both  complaint  and  answer 
were  sworn  to.    The  action  was  tried  before 


his  honcHT,  Judge  Townsend,  and  a  Jofy,  at  ttie 
November  term,  1896. 

The  charge  of  the  court  below  is  as  follows, 
to  wit: 

'*This  is  an  action  by  Willis  Wilson  against 
the  railroad  company  for  danjagee.  He 
claims  that  he  was  injured  by  the  negli- 
gence of  the  railroad  company.  Tou  have 
heard  the  testimony,  and  you  must  keep  it  in 
mind,  because  I  am  not  allowed  to  say  to 
you  that  this  witness  swore  to  this  or  that, 
or  that  such  and  such  testimony  tends  to 
prove  this  or  that  It  is  proper  that  I 
should  not  Tou  must  keep  in  mind  the  facts 
while  I  explain  the  law  as  I  see  it  Think 
of  the  testimony  as  we  go  along.  The  first 
tning  for  you  to  consider  is,  was  the  plaintiff 
properly  in  that  car?  If  he  was  where  he 
ought  not  to  be,  that  would  vary  the  case 
very  much.  A  man  must  not  place  himself 
in  a  wrong  position,  and  then  blame  some 
one  else  if  he  is  injured.  What  were  his  or- 
ders? Did  he  have  a  right  to  be  on  the  car 
at  that  business  at  any  time  the  car  was  in 
tiie  yard,  or  at  the  time  the  injury  happened? 
If  he  had  no  business  there,  then  he  cannot 
hold  the  company  responsible,  unless  it  was 
some  malicious  injury  infiicted  upon  him;  and 
then  his  remedy  would  be  against  the  man 
who  caused  the  ii^ury,  and  not  the  company. 
Now,  if  you  find  that  he  was  rightly  on  the 
car,  and  was  in  the  car,  then  the  next  ques- 
tion is,  was  he  materially  injured?  The  law 
takes  no  notice  of  a  slight  injury  that  amounts 
to  nothing.  It  must  be  a  material  Injury. 
If  he  was  not  materially  injured,  that  ends 
the  case.  If  he  was,  then  you  must  go  fur- 
ther. Was  he  hijured  by  negligence?  That 
is  the  next  point  How  are  you  going  to  as- 
certain that  important  fact?  I  know  of  no 
other  way  exc^t  from  the  facts  of  the  case. 
Tou  are  the  sole  judges  of  the  facts.  Negli- 
gence must  be  made  out  by  the  preponder- 
ance of  the  evidence.  Suppose  you  come  to 
the  conclusion  that  there  was  negligence. 
Then  the  next  inquiry  is,  by  whose  negli- 
gence was  the  ii^ury  caused?  Was  it  the 
defendants  negligence,  or  was  it  somebody's 
neglig^ice  that  don't  bind  the  company?  If 
it  was  somebody's  negligence  who  represent- 
ed the  company,  the  company  would  be 
bound.  If  !<.  was  somebody's  negligence  who 
did  not  represent  the  company,  then  the  com- 
pany is  not  bound.  If  it  was  the  negligence 
of  a  fellow  servant,  the  company  is  not 
bound,  but  the  important .  question  is,  who 
was  the  fellow  servant?  If  there  was  negli- 
gence, was  it  the  negligence  of  some  one  who 
was  in  authority,  and  had  power  to  bind  the 
company,  or  was  it  somebody  who  was  a  fel- 
low servant  without  authority  to  do  anything 
except  his  own  work?  In  such  a  case  thA 
company  Is  not  bound  by  the  negligence  of  a 
fellow  servant  Now,  who  is  a  fellow  serv- 
ant /  I  find  in  a  few  cases  in  our  state  that 
the  supreme  court  has  said  that  certain  indi- 
viduals occupying  certain  positions  are  fellow 
laborers.     It  is  said  that  the  engineer  and 
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brakeman  are  fellow  laborers.  They  have 
said  in  another  ease  that  the  conductor  and 
coupler  were  not  fellow  laborers.  They  hav^ 
said  in  another  case  that  the  fireman  on  one 
train  and  the  engineer  on  another  train  were 
fellow  servants.  They  have  announced  that 
much  In  those  three  cases.  You  must  deter- 
mine who  were  fellow  laborers  in  this  case. 
Suppose  there  had  been  two  car  cleaners  in 
that  car,  or  three  or  four,  all  working  togeth- 
er in  conjunction  with  each  other,  one  doing 
a  part  and  another  doing  a  part,  all  working 
together,  so  that,  if  one  was  careless,  the  oth- 
ers could  see  him,  I  would  say  that  they 
would  be  fellow  laborers.  But  if  they  were 
in  different  cars,  shut  up  from  each  other, 
and  not  working  in  conjunction,  then  they 
are  not  fellow  laborers,  because  the  supreme 
court  says  you  do  not  determine  by  the  grade 
of  the  work,  but  by  the  kind  of  act  which  is 
done.  I  do  not  say  that,  because  there  might 
have  been  car  cleaners  in  separate  cars,  they 
were  not  fellow  servants,  but  I  say  that,  up- 
on the  principle  that  each  employ^  takes  the 
ordinary  risks  of  his  employment,  he  cannot 
hold  the  company  responsible  for  the  acts  of 
his  co-laborers.  Suppose  a  company  has  five 
or  sbc  or  eight  or  ten  workmen  above  this 
floor,  and  as  many  below,  all  dohig  the  same 
class  of  labor.  Now,  suppose  the  workmen 
here  drop  a  heavy  piece  of  iron  through  the 
carelessness  of  one  of  them,  and  one  of  them 
is  injured.  That  injured  man  cannot  hold 
the  company  responsible,  because  the  act  of 
n^ligence  was  done  by  a  man  working  there 
hi  conjunction  with  them  whom  he  could  see, 
and  each  worlunan  took  the  ordinary  risks 
incident  to  that  work.  He-  was  not  obliged 
to  go  into  it  After  he  saw  the  siti^tion, 
and  then  went  into  it  and  got  hurt,  he 
couldn't  hold  the  company  responsible.  Now, 
suppose  the  piece  of  iron  or  timber  flails 
through  the  floor,  and  injures  a  man  down 
here.  Is  he  a  co-laborer?  If  he  Is,  he  can- 
not hold  the  company  responsible;  but  I 
charge  you  that  these  men  down  here  would 
not  be  feUow  laborers  of  those  upstairs. 
There  is  a  floor  between  them,  and  there  Is 
no  conjunction  between  the  work  here  and 
the  woA  there.  That  is  one  of  the  things  by 
which  you  must  determine  whether  they  are 
fellow  laborers  or  not  Suppose  we  have 
twenty-five  or  thirty  freight  cars,  and  half  a 
dozen  brakemen  on  those  cars  turning  those 
brakes.  They  are  apparently  working  in  con- 
junction. They  all  appear  to  be  doing  the 
same  thing.  Are  the  brakemen  fellow  labor- 
ers with  each  other,  and  are  the  brakemen 
fellow  laborers  on  the  one  side  with  the  en- 
gineer on  the  other? 

"Now,  apply  the  prlnc^le  I  have  tried  to 
explain.  If  the  brakemen  are  all  working  in 
coi^unction.  or  where  they  can  see  each  oth- 
er, and  each  one  able  to  guard  his  own  safe- 
ty by  ascertaining  whether  the  others  are  do- 
ing their  duty  or  not,  then  the^^  are  fellow 
laborers;  and,  if  that  is  the  same  relation 
occupied  by  the  engineer,  then  they  are  fel- 


low laborers.  But  suppose  one  brakeman  is 
too  far  off  to  see  what  the  others  are  doing, 
and  one  goes  to  sleep,  and  he  cannot  do  any- 
thing to  save  himself,  then,  in  that  Instance, 
they  are  not  co-laborers.  But,  if  they  are  all 
working  in  conjunction,  so  that.  If  one  slips 
up,  the  other  can  save  himself,  then  they  are 
fellow  servants.  Now  I  think  you  have  my 
idea.  Suppose  you  find  that  the  engineer  was 
negligent;  then  was  he  a  co-laborer  with  the 
man  who  was  injured?  If  you  find  from  the 
facts  of  the  case  that  they  were  working  in 
conjunction,  and  that  one  was  able  to  take 
care  of  himself  if  the  other  slipped  up,  then 
the  company  is  not  responsible,  because  they 
are  feiiow  servants,  and  one  fellow  servant 
cannot  recover  for  the  negligence  of  his  fel- 
low servants.  If  you  come  to  the  conclusion 
that  it  was  the  negligence  of  some  one  with 
authority  to  contract,  and  if  it  was  his  negli- 
gence, then  the  company  would  be  responsi- 
ble. Or  if  the  company  should  have  bad 
some  one  there  wno  was  not  there,  and  it 
was  from  his  negligence  that  the  injury  oc- 
curred, then  the  company  would  be  responsi- 
ble. 

•*I  have  been  requested  to  charge  you  cer- 
tain propositions  of  law.  The  defendant  re- 
quests me  to  charge  as  follows: 

"Fhrst  That  the  foundation  of  the  present 
action  is  negligence,  and,  in  order  to  recov- 
er, the  plaintiff,  Wilson,  must  show  by  the 
preponderance  of  the  evidence  that  the  de- 
fendant company  was  guilty  of  negligence; 
but,  even  if  the  jury  find  that  the  company 
was  negligent,  if  they  also  find  that  the 
plaintiff,  Wilson,  was  himself  negligent,  and 
that,  but  for  his  own  immediate  or  proximate 
negligence,  tne  injury  complained  of  would 
not  have  occurred,  then  plaintiff  cannot  re- 
cover.*    I  charge  you  that. 

^'Second.  "That  the  jury  must  not  under- 
taiie  to  apportion  which  is  the  more  negU-' 
gent,  the  plaintiff  or  the  defendant,  but  must 
find  for  the  defendant  company  if  they  find 
that  the  defendant  company  was  not  negli- 
gent, or  if  they  find  that  the  company  was 
negligent,  and  that  the  plaintiff,  Wilson,  was 
negligent,  such  negligence  of  Wilson  being  the 
proximate  or  immediate  cause  of  the  acci- 
dent' I  charge  you  that  It  seems  to  be 
about  the  same  as  the  other. 

**Thlrd.  That  negligence  is  doing  that 
which  a  prudent  person  under  the  circum- 
stances proved  would  not  have  done,  or  omit- 
ting to  do  that  which  a  prudent  person  would 
have  done.'     I  charge  you  that 

''1^'ourth.  That  the  negligence  of  plaintiff 
and  defendant  must  be  tested  by  the  same 
rule,  and  the  Jury  must  not  apply  one  rule  to 
the  company  and  another  to  the  plaintiff, 
Wilson,  and,  if  they  find  that  the  accident 
would  not  have  occurred  but  for  the  fact 
that  plaintiff,  Wilson,  was  doing  what  a  pru- 
dent man,  under  the  circumstances  proved, 
would  not  have  done,  or  omitting  to  do  what 
a  pruuent  man  would  have  done,  then  they 
cannot  find  for  Wilson,  even  if  they  find  ih^^ 
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tiie  company  was  not  doing  what  a  pnidently 
conducted  company  mider  the  circumstances 
would  have  done  or  omitted  to  do  what  a  pru- 
dently conducted  con^^any  would  have  done/ 
I  charge  you  with  this  proYlso:  that  if  the 
accident  would  have  occurred  anyhow  by  .the 
negligence  of  the  company*  the  company 
would  be  responsible. 

"Fifth.  That,  even  If  the  Jury  And  that 
there  was  negligence  on  the  part  of  the  de- 
fendant company,  yet,  if  they  find  that  such 
negligence  was  committed  by  the  engineer  or 
by  the  brakeman  or  switchman  on  the  train 
which  was  being  made  up,  they  cannot  find 
for  plalntur,  because  these  officers  were  fel- 
low servants  with  pkdntiiT.'  I  charge  you 
that,  provided  that  they  were  fellow  serv- 
ants. 

''Sixth.  That  an  employ^  takes  the  risk  of 
his  employment,  and  among  those  risks  Is  the 
danger  of  being  Injured  by  the  carelessness 
of  a  co-employd,  and,  if  so  injured,  plaintiff 
cannot  recover.'  I  charge  you  that  a  labor- 
er takes  the  ordinary  risks  of  his  employ- 
ment The  balance  of  the  request  I  cannot 
charge  Just  as  it  is,  unless  you  find  that  the 
negligent  party  is  a  co-laborer  with  the  party 
Injured. 

"Seventh.  That  a  railroad  company  does 
not  undertake  to  insure  that  its  employ^  will 
not  be  injured,  and  there  is  no  presumption 
that  the  company  was  negligent  simply  be- 
cause plaintiff  was  injured.'  I  charge  you 
that 

"Eighth.  That  no  punitive  or  exemplary 
damages  can  be  rendered  in  this  case  under 
the  pleadings.'  I  charge  you  that.  The 
plaintiff  does  not  claim  punitive  damages. 

'The  plaintiff  requests  me  to  charge: 

"First.  'It  is  only  necessary  for  plaintiff  to 
prove  (1)  a  breach  or  neglect  of  some  legal 
duty,  and  (2)  injury  received  as  a  natural  re- 
sult of  such'  breach  or  neglect'  I  charge 
you  that  There  must  be  some  material  in- 
jury, and  there  must  be  neglect  of  some  legal 
duly  imposed  upon  those  people  who  had 
cluirge  of  the  work. 

"Second.  'Contributory  negligence  is  mat- 
ter of  defense,  and  must  be  proved  by  de- 
fendant, by  a  preponderance  of  evidence.'  I 
charge  you  that 

'Third.  The  master  is  responsible  for  In- 
jury caused  by  the  negligence  of  a  servant 
who  Is  unfit  for  the  purpose  for  which  he  is 
employed,  the  master  having  notice  of  such 
unfitness,  or  having  opportunity  to  know 
same.'    I  charge  you  that 

"Fourth.  'Negligence  is  defined  to  be  the 
failure  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the 
circumstances  of  the  situation,  or  doing  what 
such  person  under  existing  dreumstances 
would  not  have  done;  the  essence  of  the  fault 
being  either  an  omission  or  commission.'  I 
charge  you  that 

"Fifth.  'The  plaintiff  need  not  show  that 
the  injury  was  willful.  And  one  guilty  of 
negligence  cannot  exempt  himself  from  lia- 


bility merely  by  showing  that  the  Injury  was 
unintentlonaL'    I  charge  you  that 

"Sixth.  'If  the  immediate  cause  of  the  In- 
jury was  the  defendant's  negligence^,  the 
plaintiff  may  recover,  even  though  he  was 
himself  In  some  degree  negligent'  I  have 
already  charged  you  that 

"Seventlj.  The  jury  are  to  assess  damages^ 
and  to  consider  loss  of  time,  loss  of  business, 
diminution  of  business  capacity,  expenses,  in- 
conveniences, pain,  pecuniary  loss  sustained 
and  likely  to  be  sustained  from  the  accident' 
I  charge  you  that,  with  this  proviso:  that 
you  must  find  that  it  was  done  by  the  negli- 
gence of  some  one  who  was  not  a  fellow  la- 
borer." (Counsel  for  plaintiff  withdraws  his 
other  requests.) 

The  defendant,  at  the  close  of  the  charge, 
asked  for  the  following  additional  requests, 
which  are  stated  hi  his  honor's  additional 
charge: 

"Additional  charge:  The  defendant's  coun- 
sel asks  for  the  following  additional  propo- 
sitions of  law: 

"First  That  the  general  rule  hi  South  Car- 
olina is  that  a  ralhroad  company  is  not  liaUe 
to  one  of  their  agents  for  an  injury  arising 
from  the  negUgence  of  another  agent,  and  it 
iB  only  when  plaintiff  has  proved  that  the 
agent  who  committed  the  injury  Is  the  repre- 
sentative of  the  master,— that  is  to  say,  is 
performing  a  doty  to  the  servant  which  the 
master  should  performj—the  master  is  lia- 
ble.' I  charge  you  that,  if  they  are  working 
conjointly.  But  if  one  is  the  superior,  and 
the  injured  party  Is  under  his  orders,  they  are 
then  not  occupying  the  position  of  fellow 
servants,  and  the  company  would  be  refipon- 
sible. 

"Second.  That  the  employd  takes  the  risk 
of  accident  happening  from  the  incompetence, 
ignorance,  or  culpable  misconduct  of  his  co- 
laborer.'  I  charge  you  that,  with  the  expla- 
nations I  have  given  you,  the  laborer  takes 
the  ordinary  risks  of  his  employment  Ton 
are  to  say  whether  it  Is  ordinary  or  not 

"Third.  'That  there  being  no  allegation  In 
the  complaint  that  the  employer  employed  or 
retained  In  its  sorice  any  of  its  employ^ 
knowing  that  they  were  incompetent  or  hav- 
ing reason  or  opportunity  to  know  that  they 
were  incompetent  the  jury  cannot  consider 
that  charge  of  negligence  in  finding  their  ver- 
dict'   I  cannot  charge  you  that 

"Fourth.  That,  there  being  no  proof  that 
the  employer  employed  or  retained  in  its 
service  any  of  the  employes  knowing  that 
they  were  incompetent  or  having  reason  or 
opportunity  to  know  that  they  were  incom- 
petent the  jury  cannot  consider  that  charge 
of  negligence  in  finding  their  verdict'  I  can- 
not charge  you  that  I  cannot  tell  the  jury  a 
matter  of  fact 

"If  you  come  to  the  conclusion  that  the 
plaintiff  is  not  entitled  to  recover  anything, 
you  will  say,  'We  find  for  the  defendant.' 
If  you  find  that  the  plaintiff  is  entitled  to 
damages,   you  will  say,   'We  find  for  the 
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plalntur  80  many  doHaiB,  writing  the  amonnt 
out  In  words." 

Hue  jury  found  a  yerdlet  for  plaintifT  for 
960020.  Plaintiff  haying  entered  np  Judg- 
ment for  this  amoont,  dne  notice  of  intention 
to  appeal  was  senred  on  plaintiff's  oonnsel  on 
January  9, 1807,  and  subsequimtly  thereto  the 
following  exceptions  were  duly  seryed  by  de- 
fendant's attorney  upon  plaintiff's  attorney: 

'*(!)  Because  his  honor  erred  In  ezdndlng 
the  testimony  of  B£r.  G.  S.  Gadsden  as  to 
whose  control  the  persons  engaged  In  the 
makeup  of  the  train  were^  on  the  ground  that 
It  referred  to  the  defense  of  co-emi^oyte, 
which  couM  not  be  raised  by  the  pleadings; 
wliereas  It  Is  submitted  that  such  defense 
could  properly  be  raised  under  the  pleadings. 
C9  Because  his  honor  erred  in  charging,  as 
requested  by  plaintiff,  that  the  master  is  re- 
sponslUe  for  injury  caused  by  the  negligence 
of  his  seryant,  who  is  unfit  for  the  puriifose 
for  which  he  Is  employed,  the  master  haying 
notice  of  such  unfitness,  or  haying  opportu- 
nity to  know  the  same.'  No  such  charge  of 
negligence,  to  wH,  the  employment  of  an  un- 
fit seryant,  haying  been  alleged  In  the  plead-* 
ings  or  proyed  hy  the  testimony.  (3)  That 
his  honor  erred  in  charging,  as  re^iuested  by 
the  plaintiff,  that.  If  the  Immediate  cause  of 
the  Injury  was  the  defendant's  negligence, 
the  plaintiff  may  recoyer,  eyen  though  he 
was  himself  in  some  degree  negligent'  (4) 
That  his  honor  erred  In  refusing  to  charge, 
as  requested  by  defendant,  that,  eyen  if  the 
Juiy  find  that  there  was  negligence  on  the 
part  of  the  defendant  company,  yet,  If  they 
nnu  that  such  negligence  was  committed  by 
the  engineer  or  by  the  brakeman  or  switch- 
man on  the  train  which  was  being  •made  up, 
they  cannot  find  for  plaintiff,  because  these 
ofiSoers  were  fellow  seryants  with  the  plain- 
tiff, and  in  adding  the  words:  'Proyided  you 
find  that  they  were  fellow  seryants;'  where- 
as he  should  haye  charged  the  request  as 
asked  for  by  defendant  (6)  That  his  honor 
erred  in  .refusing  to  charge,  as  requested  by 
defendant,  that  an  employ^  takes  the  risk  of 
his  employment  and  among  those  risks  is  the 
danger  of  being  Injured  by  the  carelessness 
vt  a  oo-employ6,  and,  if  so  injured,  plaintiff 
cannot  recoyer.'  (6)  That  his  honor  erred  in 
refusing  to  charge,  as  requested  by  defend- 
ant ^at  the  general  rule  In  South  Carolina 
is  that  a  railroad  company  is  not  liable  to  one 
of  their  agents  for  an  injury  arising  from  the 
negligence  of  another  agent  and  It  is  only 
when  plaintiff  has  proyed  that  the  agent  who 
committed  the  injury  is  the  representatiye  of 
the  master,— that  Is  to  say.  Is  performing  a 
duty  which  the  master  should  perform,— that 
the  master  is  liable.'  (7)  That  his  honor 
erred  in  refusing  to  charge  that  the  employ^ 
takes  the  risk  of  accidents  happening  from 
the  incompetence,  Ignorance,  or  culpable  mis- 
conduct of  his  co-laborer.'  (8)  That  bis  hon- 
or erred  in  refusing  to  charge  that,  there  be- 
ing no  aUegatlon  in  the  complaint  that  the 
employer  employed  or  retained  in  its  sery- 


Ice  any  of  its  employ^  knowing  that  they 
were  incompetent,  or  haying  reason  to  know 
that  they  were  incompetent,  the  Jury  cannot 
consider  that  charge  of  negligence  in  finding 
their  yerdict'  (9)  That  his  honor  erred  in 
refusing  to  charge  that,  there  being  no  proof 
that  the  employer  employed  or  retained  In  its 
serylce  any  of  the  employ^  knowing  that 
they  were  incompetent  or  haying  reason  or 
opportunity  to  know  that  they  were  incom- 
petent, the  Jury  cannot  consider  that  charge 
of  negligence  In  finding  their  yerdict'  (10) 
That  his  honor  erred  In  charging  the  Jury  as 
follows,  to  wit:  Tou  must  determine  who 
were  fellow  laborers  in  this  case.'  (11)  ThAt 
his  honor  erred  in  charging  the  Jury  as  fol- 
lows, to  wit:  'Suppose  there  had  been  two 
car  cleaners  in  that  car,  or  three  or  four,  all 
working  together  In  conjunction  with  each 
other,  one  doing  a  part  and  another  doing  a 
part,  all  working  together,  so  that,  If  one  was 
careless  the  others  could  see  him,  I  would 
say  that  they  would  be  fellow  laborers;  but 
if  they  were  In  different  cars,  shut  up  from 
each  other,  and  not  working  in  conjunction, 
then  they  are  not  fellow  laborers,  because  the 
supreme  court  says  you  do  not  determine  by 
the  grade  of  the  work,  but  by  the  kind  of 
act  which  is  done.'  (12)  That  his  honor  err- 
ed in  charging  as  follows,  to  wit:  'Suppose 
a  company  has  fiye  or  six  or  eight  or  ten 
workmen  aboye  this  floor,  and  as  many  be- 
low, all  doing  the  same  dass  of  labor.  Now, 
suppose  the  workmen  up  here  drop  a  heayy 
piece  of  iron  through  the  carelessness  of  one 
of  them,  and  one  of  them  is  injured,  that  in- 
jured man  csnnot  hold  the  company  respon- 
sible, because  the  act  of  negligence  was  done 
by  a  man  working  there  in  conjunction  with 
hhn,  whom  he  could  see,  and  each  workman 
took  the  ordbmry  risks  incident  to  that  work. 
He  was  not  obliged  to  go  into  It  After  he 
saw  the  situation,  and  then  went  into  it  and 
then  got  hurt,  he  couldn't  hold  the  company 
responsible.  Now,  suppose  the  piece  of  iron 
or  timber  falls  through  the  floor,  and  Injures 
a  man  down  here,  is  he  a  co-laborer?  If  he 
is,  he  cannot  hold  the  company  responsible; 
but  I  charge  you  that  these  taea  down  here 
would  not  be  fellow  laborers  of  those  up- 
stairs. There  is  a  floor  between  them,  and 
there  is  no  conjunction  between  the  work 
here  and  the  work  there.'  (18)  That  his  hon- 
or erred  In  charging  the  Jury  as  follows,  to 
wit:  'Suppose  we  haye  twenty-fiye  or  thirty 
freight  cars  and  half  a  dozen  brakemen  on 
those  cars,  turning  those  brakes.  They  are 
apparently  working  in  conjunction.  They,  all 
appear  to  be  doing  the  same  thing.  Are  the 
brakemen  fellow  laborers  with  each  other? 
And  are  the  brakemen  fellow  laborers  on  the 
one  side  with  the  engineer  on  the  other? 
Now,  apply  the  principle  I  haye  tried  to  ex- 
plain. If  the  brakemen  are  all  working  in 
conjimction,  or  where  they  can  see  each  oth- 
er, and  each  one  able  to  guard  his  own  safe- 
ty by  ascertaining  whether  the  others  are  do- 
ing their  duty  or  not,  then  they  are  tr' 
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laborers;  and  If  that  is  the  same  relation  oc- 
cupied by  the  engineer,  then  they  are  fellow 
laborers.  But  suppose  one  brakeman  is  too 
far  off  to  see  what  the  others  are  doing,  and 
one  goes  to  sleep,  and  he  cannot  do  anything 
to  save  himself,  then,  in  that  instance,  they 
are  not  co-laborers.  But,  if  they  are  aU 
working  in  conjunction,  so  that,  if  one  slips 
up,  the  other  can  save  himself,  then  they  are 
fellow  servants.'  (14)  That  his  honor  erred 
in  charging  the  jury  as  follows,  to  wit:  'If 
you  find  from  the  facts  of  the  case  that  they 
were  working  in  conjunction,  and  that  one 
was  able  to  take  care  of  himself  if  the  other 
slipped  up»  then  the  company  is  not  respon- 
sible, because  they  are  feUow  servants,  and 
one  fellow  servant  cannot  recover  for  the 
negligence  of  his  fellow  servant'  (15)  That 
his  honor  erred  in  charging  the  jury  as  fol- 
lows, to  wit:  *If  you  c<Hne  to  the  conclusion 
that  it  was  the  negligence  of  some  one  with 
authority  to  contract,  and  it  was  his  negli- 
gence, then  the  company  would  have  been 
responsible.'  (16)  That  his  honor  erred  in 
charging  the  Jury  as  follows,  to  wit:  If  the 
company  should  have  had  some  one  there  who 
was  not  there,  and  it  was  from  his  negli- 
gence that  the  injury  occurred,  then  the  com- 
pany would  be  responsible.' " 

Jos.  W.  Barnwell,  for  appellant  W.  St 
J.  Jervey,  for  respondent 

GABY,  A.  J.  This  action  was  commenced 
on  the  26th  of  April,  1895,  and  was  tried  be- 
fore his  honor.  Judge  D.  A.  Townsend,  at  the 
November,  1886,  term,  of  the  court  for  Charles- 
ton county.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $680.50.  The 
defendant  has*  appealed  to  this  court  on  ex- 
ceptions which,  together  with  the  complaint, 
answer,  and  charge  of  the  presiding  Judge, 
will  be  set  out  In  the  report  of  the  case.  The 
third  exception  was  abandoned.  The  excep- 
tions will  not  be  considered  seriatim,  as  they 
raise  practically  but  three  questions,  which 
will  be  hereinafter  stated. 

The  first  question  raised  by  the  exertions 
is:  Was  there  «aror  on  the  part  of  the  pre- 
siding judge  in  excluding  testimony  offered 
in  behalf  of  the  defendant  for  the  puri)ose  of 
showing  that  the  injury  was  caused  by  the 
negligence  of  a  fellow  servant,  "on  the  ground 
that  it  referred  to  the  defense  of  co-employ6, 
which  could  not  be  raised  under  the  plead- 
ings"? The  complaint  alleges  negligence  in 
the  following  particulars,  to  wit:  (1)  That 
the  yard  master  of  said  company,  who  is 
charged  with  the  direction  and  control  of  the 
movement  of  all  switch  engines  and  the  mak- 
ing up  of  trains  within  the  said  yard  limits 
of  the  defendant,  was,  at  the  time  of  the  said 
accident  carelessly  and  negllgentiy  absent 
from  his  post  (2)  That  the  hostier  and 
switchman  in  control  of  the  switch  engine 
to  which  the  said  baggage  car  was  attached 
carelessly  and  negligently  uncoupled  it  from 
the  tender,  while  moving  at  a  rapid  and  dan- 


gerous speed  down  the  main  line,  on  which 
the  plaintiff's  car  was.  (3)  That  thefe  was 
no  brakeman  or  other  attendant  on  or  in 
charge  of  the  said  baggage  car»  as  was  cus- 
tomary in  the  making  up  of  trains.  The 
"case"  shows  that  the  following  took  place 
while  Mr.  O.  S.  Gadsden,  a  witness  for  the 
defendant,  was  b^ng  examined  by  defend- 
ant's attorney,  to  wit:  "Q.  Something  was 
said  about  the  yard  master »  Is  It  his  duty 
to  be  present  at  the  making  up  of  trains?  A. 
He  may  or  may  not  as  he  sees  proper.  Q. 
Under  whose  control  are  all  these  people? 
(Question  objected  to  on  the  ground  that  It 
referred  to  the  defense  of  co-employ6,  which 
could  not  be  raised,  under  the  pleadings.  Ob- 
jection sustained.  BuUng  excepted  to.)" 
Not  only  was  the  testimony  which  the  de- 
fendant offered  to  Introduce  admissible  on  the 
ground  that  \t  was  responsive  to  the  allega- 
tions of  the  complaint  that  the  yardmaster 
was  "charged  with  the  direction  and  control 
of  the  movement  of  all  switch  engines  and 
the  making  up  of  trains  within  the  said  yard 
limits  of  the  defendant"  but  it  was  also  c<Hn- 
petent  for  the  purpose  of  showing  a  failure  of 
negligence  on  the  part  of  the  defendant  by 
establishing  the  fact  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  servant 
Section  671,  Pom.  Bem.,  contains  the  follow- 
ing: *••  •  •  Evidence  which  is  in  its  na- 
ture affirmative  is  often  confounded  with  de- 
fenses which  are  essentially  afllrmative,  and 
in  avoidance  of  the  plaintiff's  cause  of  action, 
and  is  therefore  mistakenly  regarded  as  new 
matter,  requiring  to  be  specially  pleaded,  al- 
though its  effect  upon  the  Issues  is  strictly 
negative,  and  it  is  entirely  admissible,  under 
an  answer  of  denial.  In  other  words,  in  or- 
der that  evidence  may  be  proved  under  a  de- 
nial, it  need  not  be,  in  its  nature,  negative. 
Affirmative  evidence  may  often  be  used  to 
contradict  an  allegation  of  the  complaint  and 
may,  therefore,  be  proved  to  maintain  the 
negative  issue  raised  by  the  defendant's  de- 
nial One  or  two  familiar  examples  will  suf- 
flcientiy  Illustrate  the  propositions.  In  cer- 
tain actions,  property  in  tlte  plaintiff,  in 
respect  of  the  goods  which  are  the  subject- 
matter  of  the  controversy,  is  an  essential 
element  of  his  claim.  His  complaint  there- 
fore, avers  property  in  himself.  The  allega- 
tion is  material,  and  is,  of  course,  put  in  issue 
by  the  general  or  specific  denial.  To  main- 
tain this  issue  on  his  part  the  plaintiff  may 
give  evidence  tending  to  show  that  he  Is  the 
absolute  owner,  or  has  the  requisite  qualified 
property.  The  defendant  may  controvert 
this  fact  in  two  modes.  He  may  simply  con- 
tradict and  destroy  the  effect  of  the  plaintiff's 
proof,  and  hi  this  purely  negative  manner 
procure,  if  possible,  a  decision  in  his  own  fa- 
vor upon  this  issue.  The  result  would  be  a 
denial  of  the  plaintiff's  recovery  by  his  ffeiilure 
to  maintain  the  averment  of  his  pleadings: 
but  the  jury  or  court  would  not  be  called  upot 
to  find  that  the  property  was  in  any  othet 
person.    The  decision  would  simply  be  that 
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the  plaintiff  bad  not  shown  It  to  be  In  him- 
self. On  the  other  hand,  the  defendant,  not 
attempting  directly  to  deny  the  testimony  of 
the  plaintiff's  witnesses,  and  to  overpower  its 
effect  by  directly  contradictory  proof,  may 
introduce  evidence  tending  to  show  that  the 
property  In  the  goods  is.  In  fact,  in  a  third 
person.  This  evidence,  If  convincing,  would 
defeat  the  plaintiff's  recovery.  It  would  be 
affirmative  in  its  direct  nature,  but  Its  ulti- 
mate effect  in  the  trial  of  the  Issue  raised  by 
the  answer  would  be  to  deny  the  truth  of  the 
plaintiff's  averment  Such  evidence,  although 
Immediately  affirmative,  would  still,  for  the 
purpose  of  determining  the  issue  presented 
by  the  pleadings,  be  negative.  *  *  *''  Sec- 
tion 675  of  the  same  author  contains  the  fol- 
lowing, to  wit:  '*In  actions  for  Injuries  to 
person  or  property,  alleged  to  have  resulted 
from  the  defendant's  negligence,  he  may 
proves  under  a  general  denial,  that  the  wrong 
was  caused  by  the  negligence  of  third  per- 
sons, not  agents  of  the  defendant,  and  for 
whom  he  was  not  responsible.  •  •  •"  In 
the  case  of  Sheehan  v.  Prosser,  G5  Mo.  App. 
569,  Mr.  Justice  Biggs,  in  delivering  the  opin- 
ion of  the  court,  said:  "The^  defense  that 
the  plaintiff  was  injured  through  the  negli- 
gence of  a  fellow  servant  was  available  to  the 
defendant  without  having  been  specially 
pleaded.  Proof  of  that  fact  necessarily  dis- 
proved the  averment  that  the  plaintiff  was 
injured  through  the  negligence  of  the  defend- 
ant." This  view  is  sustained  by  Express  Oo. 
V.  Darnell,  31  Ind.  20.  The  'authorities  are, 
however,  conflicting,  as  will  be  seen  by  refer- 
ence to  the  case  of  Oonlln  v.  Railroad  Co., 
36  Gal.  404,  which  sustains  a  contrary  doe 
trine.  The  reason  why  testimony  is  admis- 
sible, under  a  general  denial,  to  prove  that 
the  injury  was  caused  by  the  negligence  of 
a  fellow  servant  Is  because  its  tendency  Is  to 
show  that  there  was  no  negligence  whatever 
on  the  part  of  the  defendant  On  the  other 
hand,  the  reason  why  it  Is  necessary  to  set 
forth  in  the  answer  the  defense  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff is  because  testimony  showing  such  con- 
tributory negligence  does  not  disprove  the  al- 
legations of  the  complaint  that  the  injury  was 
caused  by  the  negligence  of  the  defendant 
The  defendant,  by  setting  up  in  his  answer, 
the  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff,  does  not  attempt  to  es- 
cape liability  by  showing  a  failure  of  negli- 
gence on  his  part,  but  because  the  plaintiff 
has  done  that  which  prevents  a  recovery' 
against  him,  although  he  (the  defendant)  may 
have  been  guilty  of  negligence.  Such  facts 
would  constitute  an  affirmative  defense,  of 
which  the  defendant  could  not  get  the  benefit, 
unless  it  was  set  up  in  the  answer.  The  ex- 
ceptions raising  the  first  question  are  sus- 
tained. 

The  second  question  raised  by  the  excep- 
tions is:    Was  there  error  on  the  part  of  the 
presiding  judge  in  submitting  to  the  Jury  the 
question  whether  the  plaintiff  and  the  em- 
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E^oyte  of  the  defendant  through  whose  negli- 
gence the  injury  to  the  plaintiff  is  alleged  to 
have  been  sustained  were  fellow  servants? 
Whether  an  engineer,  brakeman,  or  switch- 
man is,  when  exercising  his  ordinary  duties,  a 
fellow  servant  with  a  car  cleaner  is  a  question 
of  law.  But  whether,  In  a  particular  case, 
either  of  them  was  engaged  in  performing 
certain  acts  which  the  law  requires  of  the 
master,  and  which  would  prevent  them  from 
being  fellow  servants,  is  a  question  of  fact, 
to  be  determined  by  the  Jury.  The  question 
as  to  who  are  fellow  servants  is  a  mixed 
question  of  law  and  fact  It  is  for  the  court 
to  define  the  relation  of  fellow  servants,  but 
it  is  for  the  Jury  to  determine  whether  the 
employes  in  a  particular  case  come  within  the 
definition.  His  honor  seems  to  have  been  of 
the  opinion  that  whether  the  employ^  of  the 
defendant  sustained  towards  each  other  the 
relation  of  fellow  servants  was  a  question 
solely  for  the  consideration  of  the  jury,  and 
in  this  there  was  error.  The  material  chan- 
ges made  by  section  16,  art  9,  of  the  consti- 
tution of  1895,  as  to  the  rights  of  a  railroad 
employe  sustaining  injury  through  the  negll< 
gence  of  a  co-employ6,  render  an  extended 
discussion  of  the  second  and  third  questions 
raised  by  the  exceptions  unnecessary.  The 
exceptions  raising  the  second  question  are  also 
sustained. 

The  third  question  raised  by  the  exceptions 
is:  Was  there  error,  on  the  part  of  the  pre- 
siding Judge,  in  his  charge  to  the  jury  as  to 
the  rule  for  determining  when  the  relation  of 
fellow  servants  exists  between  co-employ6s? 
When  persons  are  employed  in  a  common  un- 
dertalsing,  all  sustain  towards  each  other  the 
relation  of  fellow  servants  when  exercising 
only  the  ordinary  duties  of  their  employment, 
even  when  they  cannot  see  each  other,  or  are 
worlcing  apart,  and  not  in  conjunction.  But 
if  an  employ^  sustains  an  injury  through  the 
negligence  of  a  co-employ6  while  such  co- 
employd  Is  performing  the  duties  of  the  mas- 
ter, the  master  cannot  defeat  his  recovery  on 
the  ground  that  they  are  fellow  servants. 
His  honor's  charge  did  not  conform  to  these 
principles,  and  was,  therefore,  erroneous.  It 
is  the  judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  to  the  circuit  court 
for  a  new  trial. 
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(Supreme  Court  of  Georgia.     Feb.  22,  1807.) 

Frauditlbnt  Convbtancbs  —  Plbadino  —  Suvrr- 

CIBNCT  —  MDLTIFARIOU8NB88  —  EnOWLBDGB  ANP 

Intent  of  Grantbb  —  Consideration  —  Juoe- 
MBNTs— Dormancy— Phinoipal  and  Burbtt  — 
Rbvbdibs  —  Instbuotions — Harmless  Errob— 
Appeal— Record. 

1.  An  equitable  petition  by  a  Judgment  cred- 
itor against  the  defendant  in  execution  and  others 
alleged,  in  substance,  that  they  had  all  entered 
into  a  conspiracy  to  defeat  the  collection  of  the 
debt   upon  which  the  judgment   was  founded; 
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tkat  the  common  object  of  all  the  eonspHrsion 
WM  to  "hide"  and  "cover  ud,"  in  the  names  of 
the  co-conspiratora  other  than  the  defendant  in 
execution,  property  which  really  belonged  to  him; 
and  that,  in  pormianoe  of  Una  object,  Tariooa 
deeds  have  been  execated,  purporting  to  conrey 
specified  parcels  of  realty  to  these  co-conspiratora, 
which  in  fact  belonged  to  the  judgment  debtor 
(^  particulars  in  each  instance  bemg  set  forth). 
The  petition  prayed  for  the  cancellation  of  the 
Tarious  oonyeyances,  which  were,  for  the  reasons 
stated,  alleged  to  be  fraudulent,  and  for  a  j'udg- 
ment  subjecting  all  the  property  to  the  petition- 
er's execution.  Sddf  that  this  petition  was  not 
demurrable  aa  failing  to  set  forth  an  equitable 
cause  of  action,  nor  as  being  multifarious,  nor  for 
want  of  sufficient  fullness  in  stating  wherein  the 
alleged  fraudulent  acts  of  the  several  defendants 
consisted. 

2.  There  was  no  error  on  the  trial  of  such  a 
case,  while  the  court  was  submitting  to  the  jury 
the  question  as  to  whether  or  not  a  given  deed 
from  the  defendant  in  execution  to  his  wife  (she 
being  one  of  the  defendants  to  the  petition)  waa 
made  with  intent  to  hinder,  delay,  or  defraud  the 
husband's  creditors,  in  charging,  in  substance, 
that  if  the  husband  made  the  deed  with  such  in- 
tent, and  this  was  known  to  the  wife,  it  was  void 
as  to  the  creditors,  "even  though  it  may  appear 
that  ahe  had  paid  a  valuable  consideration,'*  nor 
in  chi^'ging  that  if,  in  accepting  such  deed,  she 
did  so  with  the  intention  and  purpose  of  delaying 
or  defrauding  such  creditors,  the  deed  would  be 
void,  "althou^  it  may  have  been  based  upon  a 
valuable  consideration." 

3.  That  numerous  instructions  given  by  the 
court  to  the  jury  may  not  have  been  precisely 
and  in  every  respect  adjusted  to  the  facts  in  evi- 
dence is  not  cause  for  a  new  trial,  when  it  ap- 
pears that  these  instructions  were  in  themselves 
correct  propositions  of  law,  and  that  they  contain- 
ed nothing  which  could  have  misled  the  jurj,  or 
in  any  way  have  tended  to  prevent  their  reaching 
a  correct  conclusion  upon  the  real  issues  involved. 

4.  Where  an  equitable  petition  was  brou^t 
for  the  purpose  of  enforcing  the  collection  of  a 
judgment  not  then  dormant,  the  filing  of  such 
petition  was  of  itself  sufficient  to  prevent  the 
running  of  the  dormancy  statute,  as  against  such 
judgment,  so  long  as  the  equitable  action  was 
pending. 

5.  Where  a  defendant  in  a  bail-trow  action 
gave  the  bond  required  by  the  statute  in  such 
cases,  and  one  of  the  sureties  on  that  bond  took 
from  the  principal  in  the  same  an  indemnifying 
mortgage,  which  was  really  for  the  benefit  of  this 
sure^  only,  thouarh  it  contained  a  general  stipu- 
lation that  ne  might,  under  certain  circumstances, 
take  possession  of  the  mortgaged  property  *for 
the  benefit  and  security  of  himself  and  co-sure- 
ties on  said  bond,"  the  fact  that  this  mortgagee 
afterwards  prosecuted  the  mortgagor  for  an  ille- 
gal sale  of  the  mortgaged  property,  and  thus  re- 
covered money  he  had  be&x  compelled  to  pay  be- 
cause of  his  liability  on  the  bail  bond,  in  no  way 
ailected  the  right  of  another  surety  thereon  to 
collect  from  the  principal  money  which  this  lat- 
ter surety  had  paid  because  of  his  liability  on  such 
bond;  he  being  no  party  to  the  nvortgage,  and 
having  taken  no  part  in  the  criminal  prosecution. 

6.  Grounds  of  a  motion  for  a  new  trial  not 
certified  cannot  be  considered.  There  was  no 
material  error,  either  of  omission  or  commission. 
In  stating  the  contentions  of  the  respective  par^ 
ties,  nor  m  the  other  charges  complained  of.  The 
court  did  not  err  in  admitting  or  in  rejecting  evi- 
dence, and  there  was  sufficient  evidence  to  war- 
rant the  verdict  rendered,  in  so  far  as  it  found 
the  property  therein  referred  to  subject  to  the 
plaintifiTs  execution,  and  also  to  warrant  the 
finding  as  to  the  amounts  due  thereon;  but,  in- 
asmuch as  there  was  no  prayer  in  the  petition  au- 
thorizing any  finding  as  to  such  amounts,  direc- 
tion is  given  that  the  verdict  and  judgment  be 
amended  so  as  to  strike  therefrom  all  which  re- 
lates to  this  particular  matter. 

(Syllabus  by  the  Coiirt.) 


Brror  fftHo  sopeilor  court,  Falton  coonty; 
J.  H.  Dumpkln,  Judge. 

Action  by  A.  B.  Buck  agaliut  John  L.  Ckn- 
ley  and  othera.  From  a  Judgment  for  plaintiff, 
defendants  bring  error.    Modified. 

Albert  &  Hughes  and  John  L.  Ck>nley,  for 
plaintiffs  In  error.  Arnold  &  Arnold,  for  de- 
fendant in  error, 

FISH,  J.  1.  The  plaintiffs  In  error  complain 
because  the  court  below  overruled  their  de- 
murr^  to  the  petition,  as  amended.  That  de- 
murrer was:  (1)  No  equity  In  the  petition, 
plaintiff  harhig  an  adequate  and  complete 
remedy  at  law;  (2)  multifariousness;  (3)  mis- 
joinder of  parties  defendant;  (4)  because  of 
insufficiency  and  Indeflnlteness  In  the  allega- 
tions of  fraud  and  collusion  between  the  de- 
f^idants  named  In  the  petition,  In  not  setting 
out  In  what  the  fraud  C(mslsted  nor  setting 
out  any  facts  showing  In  what  the  frand 
consisted.  While  substantially  this  same  de- 
murrer was  made  to  the  petition  as  It  stood 
before  the  hist  amendmoit  thereto,  and  was 
overruled  by  the  court,  as  this  last  amendment 
struck  therefit>m  all  allegations  concerning  the 
Plowboy  C3ompany,  which  Included  everythiag 
with  reference  to  Mrs.  Sarah  H.  Oonley  and 
Benjamin  (3onley>  Jr.,  and  the  demurrer  was 
then  renewed  to  the  petition  as  amended,  and 
again  overruled,  in  treating  of  this  case,  we 
thhik  it  Is  not  necessary  to  consider  It  as  It 
stood  before  this  last  amendment  was  allow- 
ed, but  we  take  the  case  as  It  appeared  after 
the  allowance  of  this  amendment  For  If 
the  plaintiff's  petition,  as  finally  amended, 
was  good  as  against  the  demurrer.  It  can  an- 
swer no  practical  purpose  to  now  consider 
whether  It  could  have  withstood  the  demurrer 
hi  its  previous  shape.  The  object  of  the  phiin- 
tiff's  petition  Is  to  enable  him  to  reach  the 
property  of  the  principal  defendant,  John  L. 
Conley,  alleged  to  haye  been  fraudulently 
transferred  to  the  other  defendants  named  In 
the  petition,  and  to  subject  it  to  the  execution 
held  by  the  phiintiff  against  said  Ck>nley.  In 
the  Umguage  of  Sutherhind,  J.,  In  the  case  of 
Fellows  ▼.  FeDowB,  4  Cow.  699  (a  case  r^tj 
analogous  to  the  case  at  bar),  "The  object  Is 
a  'legitimate  one,  and  to  the  accomplishment  of 
which  a  court  of  equity  wiU  readily  lend  Its 
aid."  It  is  undoubtedly  true  that  where  a  suit 
is  filed  in  equity  concerning  things  of  distinct 
natures,  against  several  persons.  It  Is  demurra- 
ble. Marshall  y.  Means,  12  Qa.  61;  St^heous 
v.  Whitehead,  75  Ga.  294;  Stuck  t.  Alloy  CSo., 
96  Ga.  95,  22  S.  B.  595;  Story,  Eq.  PI.  fi  291. 
But,  according  to  the  ylew  we  take  of  the 
case  under  consideration,  this  Is  not  such  a 
suit  Air  discovery  was  expressly  waived  in 
the  plaintifTs  petition,  and  we  are  therefore, 
for  the  purpose  of  passing  upon  the  demurrer 
to  the  pention  as  amended,  to  take  the  alle- 
gations of  the  petition  to  be  true,  notwithstand- 
ing the  denials  in  the  pleas  of  the  defendants. 
So  taking  them,  the  case  presented  is  one 
where  a  judgment  debtor  and  certain  of  his 
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near  relatlTes  ''comttDied  and  conspired  to  aid 
him  In  biding  ont  hla  property  from  tbe  plain- 
tiff,  and  Joined  together  to  aid  him  in  such 
purpose^  and  did  00  aid  him"  in  yarious  frand* 
utent  transfera  of  dlflarent  parcels  of  property, 
the  flame  being  all  of  the  property  owned  by 
the  said  principal  defendant,  by  8Q>arate  deeds 
made  by  him  fo  each  of  these  co-defendants, 
respectlyely;  "and  all  of  the  defendants  en- 
tered into  a  general  scheme  to  defrand  the 
plaintiff  and  other  creditors,  •  •  •  and 
every  frandulent  transfer  described  tai  the 
petition  was  in  pursuance  of  such  scheme^ 
said  debtor  haying  [after  such  fraudulent 
transfers  of  his  property]  no  visible  effects, 
and  being  totally  insolyent" 

Was  the  court  right  in  oyerraling  the  demur- 
rer on  the  ground  that  there  was  no  equity 
In  the  petition,  as  the  plaintiff  had  a  complete 
remedy  at  law?  In  De  Lacy  v.  .Hurst,  83  Ga. 
2S!3»  9  S.  B.  1062,  the  demurrer  was  on  the 
ground  that  "no  equitable  cause  of  action  was 
set  out  in  the  plaintiffs'  petition,  because  they 
did  not  show  that  they  had  reduced  their 
debt  to  Judgment,  and  had  execution  issued 
thereon  and  said  execution  returned  nulla 
bona."  But  in  sustaining  the  Judgment  of  the 
court  below,  which  overruled  this  demurrer, 
this  court  held  that  'ix>  a  suit  brought  under 
the  act  of  1887,  or  put  under  it  by  amend*- 
ment,  a  demurrer  on  the  ground  that  complain- 
ants have  a  c(»nplete  and  adequate  remedy 
at  hiw  is  not  sustainable."  If  such  demurrer 
was  not  sustainable  in  that  case,  surely  it  Is 
not  sustainable  in  the  present  one,  because 
here  the  petitioning  creditor  has  a  Judgment 
lien,  and  there  has  been  a  return  of  nulla  bona 
upon  the  execution  issued  thereon.  Tbe  case  of 
De  Lacy  v.  Hurst  was  examined  and  approved 
in  Regenstein  v.  Tyler,  M  Ga.  277, 10  S.  B.  719. 
In  Stillw^l  V.  Grocery  Ck).,  88  Ga.  144, 13  S.  B. 
963,  while  it  was  held  that  "the  uniform  pro- 
cedure act  of  1887  does  not  make  extraordi- 
nary r^nedies  applicable  or  available  where 
thej(  were  not  so  before,"  the  decision  in  De 
Lacy  V.  Hurst  was  expressly  adhered  to; 
and  Chief  Justice  Bleckley,  delivering  the 
opinion  of  the  court,  said,  '!That  case  holds 
that,  in  one  and  the  same  suit,  creditors  may 
proceed  for  Judgment  on  their  debts,  and  to 
set  aside  frandulent  conveyances."  And  he 
said  that  the  <xedltors  In  the  case  which  he 
had  under  review  were  "recti  in  curia  as  to 
the  ultimate  purposes  of  their  action;  these 
purposes  being  to  establish  their  claim  against 
Peacock,  Peterson  &  Co.,  and  to  set  aside  an 
alleged  fraudulent  conveyance  made  by  them 
to  their  coHlefendants,  StUlwell,  Millen  &  Go." 
In  Vaughn  v.  Loan  Co.  (decided  by  this  court 
less  than  a  year  ago,  and  reported  in  98  Ga. 
288,  25  a  B.  441)  it  was  held  that,  "under 
the  uniform  procedure  act  of  1887,  both  legal 
and  equitable  causes  of  action  can  be  Joined, 
and  relief  of  both  kinds  prayed  for,  in  one 
suit";  and,  following  the  decision  in  De  Lacy 
V.  Hurst,  it  was  held  that  the  plaintiff  in  the 
case  then  before  the  court  could  obtain  a 
Judgment  at  law  against  the  prhicipal  defend- 


ant on  his  note,  foreclose  the  latter^s  equity 
of  redemption  in  ^e  land  conveyed  by  him 
as  security  for  the  debt,  and,  if  the  sheriff's 
sale  was  fraudulent  and  void,  could  have  that 
sale  set  aside.  In  the  case  which  we  have 
under  consideration,  the  sole  purpose  of  the 
pUiintiff's  petition  is  to  have  the  alleged  fraud- 
ulent conveyances  set  aside,  and  the  prop- 
erty covered  by  them  decreed  to  be  subject 
to  a  Judgment  which  he  holds,  and  upon 
which  there  has  been  a  return  of  nuUa  bona; 
and  insolv^icy  of  the  Judgment  d^tor  is  ex- 
pressly charged.  Oertabily,  It  would  seem 
that  if  he  could  have  come  into  court,  by  an 
equitable  petition,  both  for  the  purpose  of 
obtaining  a  Judgnient  against  Conley,  and  also 
for  the  purpose  of  having  the  fraudulent  con- 
veyances set  aside,  he  can,  as  the  owner  of  a 
Judgment  against  Oonley,  and  the  H.  f a.  is^ 
sued  thereon,,  upon  which  there  has  been  a 
return  of  nulla  bona,  come  into  court  in  this 
way  for  the  latter  purpose  only.  We  are 
therefore  of  opinion  that  there  was  no  error 
In  overruling  the  demurrer  on  this  ground. 
This  ruUng  will  be  further  strengtbened  by 
what  we  shall  say  and  what  we  shall  cite  in 
reference  to  the  next  two  grounds  of  the  de- 
murrer, multifariousness  and  misjoinder  ct 
parties  defendant,  wl^ch  we  shall  consider 
together. 

This  court  has  repeatedly  decided  that  mul- 
tifariousness is  an  objection  not  favored  by 
courts  of  equity.  A  leading  case  in  this 
country  on  these  two  subjects,  which  has 
been  cited,  approved,  and  followed  in  numer- 
ous decisions  by  the  courts  of  last  resort  in 
America,  is  that  of  Brinkerhoff  v.  Brown,  0 
Johns.  Ch.  139,  where  It  was  urged,  by  way 
of  demurrer,  that  the  bill  was  multifarious- 
First,  as  to  parties;  second,  as  to  the  ob- 
jects of  the  bUL  In  that  case  the  covtrt  de- 
cided that  "a  bill  may  be  filed  against  sev- 
eral persons,  relative  to  matters  of  the  same 
nature,  forming  a  connected  series  of  acts, 
all  intended  to  defraud  and  injure  the  plain- 
tiffs, and  in  which  all  the  defendants  were 
more  or  less  concerned,  though  not  Jointiy  in 
each  act"  And  Chancellor  Kent,  after  an 
able  and  elaborate  review  of  the  leading 
Bnglish  authorities,  said,  "The  principle  to  be 
deduced  from  these  cases  is  that  a  bill 
against  several  persons  must  relate  to  mat- 
ters of  the  saihe  nature,  and  having  a  con- 
nection with  each  other,  and  in  which  all  of 
the  defendants  are  more  or  less  concerned, 
though  their  rights  in  respect  to  the  general 
subject  of  the  case  may  be  distinct."  In  Fel- 
lows V.  Fellows,  4  Cow.  682,  decided  by  the 
court  of  errors  of  New  York  in  1825,  one  of 
the  defendants  demurred  to  the  bill  "because 
it  was  for  several  distinct  matters  and 
causes,  in  many  of  which  the  defendant 
•  •  •  was  not  concerned";  but  the  court, 
following  the  ruling  in  Brinkerhoff  v.  Brown, 
supra,  held  "that  the  defendants  were  prop- 
erly Joined,  and  that  the  demurrer  should  be 
overruled."  And  the  court  said,  **Thls  was 
held  as  well  because  there  was  one  oonnectr 
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interest,  centering  in  tbe  point  in  issne,  or 
one  common  point  of  litigation,  as  that  the 
Joinder  tended  to  prevent  mnltlplicity  of 
suits."  The  court  stated  that  "the  general 
rule  is  that  where  a  bill  is  filed,  concerning 
things  of  distinct  natures,  against  several 
persons,  it  is  demurrable;  but  unconnected 
parties  may  Join  in  a  suit  when  there  is  one 
connected  interest  among  them  all,  centering 
in  the  point  in  issue  in  the  cause."  In  that 
case,  Woodworth,  J.,  said:  "The  object  is 
to  reach  the  property  of  John  Fellows,  in  the 
hands  of  the  appellant  and  the  other  defend- 
ants. This  property  was  fraudulently  par- 
celed out  and  conveyed  to  three  individuals. 
But  for  the  fraudulent  acts  of  the  appellant 
and  the  other  defendants,  the  respondents 
might  have  obtained  the  fruits  of  their  de- 
cree against  John  Fellows.  The  claim 
against  all  is  of  the  same  nature.  The  fraud 
alleged  against  each  one  of  the  defendants 
is  the  same.  The  question  to  be  decided  is 
in  every  respect  the  same.  The  transfer  be- 
ing fraudulent,  the  property  was  not  chan- 
ged by  being  put  into  the  bands  of  the  de- 
fendants. The  respondents  seek  the  proper- 
ty of  John  Fellows,  which  the  defendants 
hold  without  title.  They  are  therefore  all 
necessarily  concerned  in  the  thing  to  be  re- 
covered, although  they  set  up  distinct  inter- 
ests to  separate  parcels."  In  the  same  case, 
Sutherland,  J.,  said:  •*The  respondents  are 
judgment  creditors  of  John  Fellows,  having 
their  claim  perfectly  established  by  a  decree 
in  chancery,  and  not  the  subject  of  litigation 
in  this  suit  •  •  •  The  general  right  claimed 
by  the  bill  is  a  due  application  of  the  property 
of  John  Fellows  to  the  payment  of  their  judg- 
ment •  •  ♦  The  subject  of  the  bill  and 
of  the  relief,  and  the  ooly  matter  in  litigation, 
is  the  fraud  charged  in  the  management  and 
disposition  of  that  property,  and  in  which 
charge  all  the  def^dants  are  hnplicated, 
though  in  different  degrees  and  proportions. 
•  •  •  The  defendants  therefore  have  one 
common  interest  among  them  all,  centering 
in  the  point  In  issue  in  the  cause,  and  dis- 
tinct matters  of  different  natures  are  not  de- 
manded by  the  biU.  It  is  one  matter,  the 
property  of  John  Fellows;  and  the  point  in 
issue,  upon  which  the  rights  of  aU  the  par- 
ties must  depend,  is  whether  the  transfer  of 
that  property  to  his  sons  and  ^on-in-law,  who 
are  his  co-defendants,  was  fraudulent  or  not." 
And  he  said:  "If  all  the  parties  to  a  fraudu- 
lent transaction  like  this  cannot  be  called  to 
an  account  in  one  suit,  it  is  in  the  power  of 
dishonest  debtors,  by  a  distribution  of  their 
property  in  minute  portions  among  their  re- 
lations and  friends,  to  defraud  their  creditors 
and  set  them  at  defiance  with  impunity.  The 
expense  and  delay  of  separate  suits  would 
render  their  prosecution  worse  than  useless, 
for  all  the  purposes  of  indemnity  and  re- 
lief." In  the  same  case,  Savage,  G.  J.,  said: 
•There  was  in  the  hands  of  John  Fellows  cer- 
tain property  in  the  custody  of  the  law,  se- 
questered, if  I  may  use  the  expression,  and 


set  apart  to  answer  the  demand  of  Bsra  Fel- 
lows. This  fact  was  perfectly  known  to  all 
the  defendants;  and  each  of  them,  separate- 
ly, as  we  are  to  intend  (for  they  have  denied 
the  combination  and  conspiracy),  conspired 
with  John  Fellows  to  defraud  the  respondents 
by  coUusively  taking  separate  parts  of  the 
property,  and  holding  it  for 'the  benefit  of 
John  Fellows.  There  was  no  privity  be- 
twe^i  William  Fellows,  Thomas  Fellows,  and 
Roswell  Day,  but  there  was  privity  between 
each  of  them  and  John  Fellows.  If,  then, 
we  take  the  rule  as  laid  down  by  counsel  for 
the  appellant,  that  'there  must  be  a  common 
point  of  litigation,  the  decision  of  which  af- 
fects the  whole,  and  will  settle  the  rights  of 
all,'  still  this  case  comes  within  it  The  com- 
mon point  of  litigation  is  the  fraudulent 
transfer  of  the  property  by  John  Fellows  to 
the  other  defendants."  In  the  case  of  Dono- 
van V.  Dunning,  reported  in  69  Mo.  436,  the 
petition  alleged  that  William  Dunning  was 
in  November,  1878,  Indebted  to  various  cred- 
itors, whose  names,  and  the  amounts  alleged 
to  be  due  to  each,  were  set  out  in  the  peti- 
tion; that  he  was  insolvent,  and  that  he,  at 
various  times  in  1873  and  1875,  by  separate 
conveyances,  conveyed  different  parcels  of 
realty  belonging  to  him  to  different  ones  of 
his  children,  who  were  the  other  defendants 
in  the  suit;  that  aU  of  the  debts  set  out  in 
the  petition  were  put  into  judgment  In  Janu- 
ary, 1875;  that  the  deeds  were  without  con- 
sideration, and  void  as  to  creditors.  Some 
of  the  defendants  made  default,  and  judg- 
ment was  taken  against  them  accordingly. 
Ck)unsel  representing  the  other  defendants 
contended  that  the  petition  was  "multifari- 
ous and  defective,  in  not  alleging  a  conspir- 
acy between  the  defendants  to  defraud  the 
creditors  of  said  William  Dunning."  The 
supreme  court  of  Missouri,  however,  held 
that:  "When  the  plaintiff  bases  his  claim  to 
equitable  relief  against  several  defendants 
on  one  general  right,  the  petition  is  not  de- 
murrable for  multifariousness,  although  the 
defendants  may  have  separate  and  distinct 
defenses.  This  .  principle  applied  to  a  caae 
where  the  plaintiff  sought  to  have  certain 
conveyances  set  aside  as  being  in  fraud  of 
creditors."  The  case  of  Bobb  v.  Bobb,  76 
Mo.  419,  is  also  a  case  presenting  similar 
features  to  the  one  now  under  consideration, 
for  the  bill,  in  the  language  of  the  court,  al- 
leged "that  from  a  time  prior  to  the  making 
of  the  several  conveyances  named  in  the  bill, 
and  subsequent  to  the  time  when  the  indebt- 
edness for  which  a  decree  [in  favor  of  the 
plaintiffs]  was  rendered  began  to  accrue  and 
become  due,  the  defendant  Charles  Bobb 
had,  in  pursuance  of  a  systematic  plan  to 
hinder,  defraud,  and  delay  his  creditors,  who 
subsequently  obtained  judgment  for  their 
claim,  made  to  the  several  other  defendants 
in  this  suit  divers  conveyances,  which  are 
set  out  fully  in  the  bill,  together  with  a  full 
description  of  the  property,  which  convey- 
ances are  alleged  in  the  bill  to  have  been 
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made  without  conslderatloii,  and  with  the 
sole  purpose  of  removing  the  property  af- 
fected by  the  seyeral  conveyances  from  the 
reach  of  his  creditors  on  Judgment  and  exe- 
cution*'; and,  "as  the  bill  affected  several 
pieces  of  property,  which  had  been,  aa  it  was 
alleged,  in  pursuance  of  the  same  plan  and 
design,  deeded  to  different  parties,  it  waa  ob- 
jected to  on  demurrer  on  the  ground  of  mul- 
tlfariousnesa."  The  court,  however,  follow- 
ing tbe  ruling  in  Donovan  v.  Dunning,  supra, 
decided  that  "a  bill  against  several  defend- 
ants to  set  aside  several  distinct  conveyances 
made  to  them  separately,  on  the  ground  of 
fraud.— one  general  right  being  daimed,— 
is  not  multifarious."  In  Howse  v.  Moody,  14 
Fla.  59,  the  court,  in  its  opinion,  says:  "It  ia 
apparent  from  the  case  stated  that  all  of  the 
defendants  are  not  Jointly  and  equally  con- 
cerned in  each  distinct  fraudulent  act  char- 
ged. There  was  a  series  of  acts  in  this  well- 
conceived  network  of  fraud,  all  terminating 
in  the  deception  and  injury  of  the  plaintiff. 
The  defendants  performed  different  acts  in 
the  drama.  These  acta  affected  the  prop- 
erty of  the  debtor,— some  the  personal  prop- 
erty, others  the  real  estate.  The  object  of 
the  plaintiff  in  this  complaint  is  to  get  the 
asslatance  of  thia  court  in  unraveling  this 
network  of  fraua  in  respect  to  each  species 
of  property,  and  to  have  a  due  application  of 
the  same  to  the  payment  of  the  claims  of 
the  creditors.  The  right  of  the  plaintiff  is 
against  the  whole  property,  and  his  right 
against  all  portions  of  it  ia  of  the  same  na- 
ture.- HamUn  v.  Wright,  23  Wis.  491,  was 
an  action  brought  by  a  receiver  against  a 
Judgment  debtor  and  several  other  parties 
to  set  aside  several  deeds  alleged  to  have 
been  fraudulently  made  by  the  Judgment 
debtor  to  these  other  defendants,  so  aa  to  de- 
feat the  collection  of  the  Judgment.  In  that 
caae  the  supreme  court  of  Wisconsin  decided 
(second  headnote  to  the  case)  that  "all  the 
fraudulent  grantees  may  be  united  as  de- 
fendants in  such  action,  although  they  hold 
by  separate  conveyances,  and  each  is  char- 
ged only  with  fraud  in  his  own  purchaae." 
Paine,  J.,  delivering  the  opinion  of  the  court, 
said:  "The  object  of  such  a  suit  ia  to  reach 
the  property  of  the  debtor,  and  the  fact  that 
all  of  the  grantees  have  become  accessory  to 
the  fraudulent  attempt  of  the  debtor  to  place 
hia  property  beyond  his  creditors*  reach 
gives  them  such  a  common  connection  with 
the  subject-matter  of  the  suit  that  they  may 
be  Joined,  although  the  purchase  of  each  was 
distinct  from  the  others,  and  each  is  charged 
only  with  participating  in  the  fraud  in  re- 
spect to  hia  own  purchase."  In  the  case  of 
North  V.  Bradway,  9  Minn.  183  (GIL  169),  the 
supreme  court  of  Minnesota  held  that,  "in  an 
action  by  Judgment  creditors  to  remove  im- 
pediments to  their  remedy  created  by  the 
fraud  of  their  debtor  in  conveying  his  prop- 
erty to  several  grantees,  the  debtor  and  his 
grantees  may  be  Joined  in  one  action,  al- 
though the  grantees  take  by  separate  con- 


veyances, and  no  Joint  fraud  in  one  transac- 
tion is  charged  against  them  alL**  It  will  be 
observed  from  the  cases  cited  above  that 
according  to  the  decisions  of  the  supreme 
courta  of  Missouri,  Wisconsin,  Minnesota, 
and  Florida,  such  a  suit  as  the  one  at  bar  ia 
not  demurrable  for  multifariousness,  nor  for 
misjoinder  of  parties,  even  where  no  combi- 
nation or  conspiracy  is  alleged  between  all  of 
the  defendants,  but  that  the  fact  that  each 
one  of  the  parties  to  whom  the  Judgment 
debtor  fraudulently  transferred  his  property 
separately  conspired  with  him  to  defraud 
hia  creditors  was  sufSdent  to  sustain  an  ac- 
tion of  this  character;  and  Savage,  (X  J.,  in 
the  case  of  Fellows  v.  Fellows,  supra,  takes 
substantially  the  same  position. 

In  the  case  which  we  have  under  review, 
the  plaintiff,  by  an  amendment  to  hia  petition, 
alleged  that  all  of  the  defendants  had  combin- 
ed together  and  had  conspired  to  aid  John  L. 
Conley  in  hiding  out  his  property  from  the 
plaintiff,  and  did  so  aid  him  in  every  fraudu- 
lent transfer  described  in  the  petition,  and 
that  all  the  defendants  had  entered  into  a 
general  scheme  to  defraud  the  plaintiff  and 
hia  other  creditors.  In  the  case  of  Whaley  v. 
Dawson,  2  Schoales  &  L.  370,  decided  in  1806, 
Lofd  Redesdale  said:  **In  the  cases  in  Eng- 
land where  demurrers  on  the  ground  that  the 
plaintiff  demanded  by  his  bill  matters  of  dis- 
tinct natures  against  several  defendants,  not 
connected  In  interest,  have  been  overruled, 
there  has  been  a  general  right  in  the  plaintiff, 
covering  the  whole  case,  although  the  rights 
of  the  defendants  may  have  been  distinct"  In 
the  present  case  the  subject-matter  of  the  pe- 
tition ia  the  property  of  John  L.  Ck)nley,  al- 
leged to  have  been  fraudulently  transferred, 
in  separate  parcels,  to  these  other  defendants. 
Oomblnatlon  and  conspiracy  between  all  of 
the  defendants  to  defeat  his  creditors  is  char- 
ged. The  point  in  issue,  upon  which  the 
rights  of  all  parties  must  depend,  is  whether 
the  transfer  of  that  property  to  these  co-de- 
fendants was  fraudulent  or  not  If,  as  alleged 
in  the  petition,  Ck)nley  fraudulently  transfer- 
red his  property,  for  the  purpose  of  defeating 
the  plaintiff  and  his  other  creditors,  to  his 
wife  and  his  brother,  they  having  combined 
and  conspired  with  him  and  each  other  for 
this  purpose,  although  there  were  separate  and 
distinct  conveyances  to  each  of  these  co-de- 
fendants, the  plaintiff  has  one  general  right, 
covering  the  whole  case,  against  all  of  the  de- 
fendants; and  that  right  is  to  uncover  the 
fraud  of  CJonley,  partidpated  in  by  these  other 
defendants,  and  to  subject  his  property,  as  a 
whole,  to  the  payment  of  his  Just  debt  Hav- 
ing this  general  right  against  all  of  the  defend- 
ants, who  "have  one  common  interest  among 
them  all,  centering  in  the  point  in  issue  in  the 
cause,*'  he  might,  even  before  the  passage  of 
our  uniform  procedure  act  of  1887,  have 
brought  them  all  into  a  court  of  equity,  and 
had  his  rights,  as  against  each  and  all  of  them, 
settled  and  determined  in  one  suit;  and  cer- 
tainly since  the  passage  of  that  ad;  which 


loa 


28  SOUTHBAffnSlN  BBPORTBB. 


(Oft. 


rnaket  the  enperlor  ooort,  In  the  language  of 
Chief  Justice  Bleckley  In  the  case  of  Man- 
helm  y.  Glaflin,  81  Ga.  135,  7  S.  E.  284,  for 
most  cases,  "a  court  of  law  and  equity,"  he 
can  do  so.  While  we  have  not  been  able  to 
find  among  the  decisions  of  this  court  any 
case  which  is  as  closely  analogous  In  its  al- 
leged facts  to  the  case  at  bar  as  most  of  the 
cases  from  other  courts  above  dted,  the  fol- 
lowing Georgia  cases  are  on  the  same  line, 
and  strongly  tend  to  sustain  such  a  petition  as 
this  against  a  demurrer  for  multifariousness 
or  for  misjoinder  of  parties: 

In  Worthy  v.  Johnson,  8  Ga.  236,  this  court 
decided  that:  "To  sustain  a  bill  against  the 
charge  of  multifariousness.  It  Is  not  indispen- 
sable that  all  the  parties  should  have  an  in- 
terest In  all  the  matters  contained  in  the  suit. 
It  Is  sufficient  If  each  party  has  an  Interest 
in  some  matter  in  the  suit  which  is  common 
to  all,  and  they  are  connected  with  others." 
In  Blaisdell  v.  Bohr,  68  (va.  50,  the  second 
headnote  Is  but  a  repetition  of  this  ruling, 
being  almost  in  the  same  language.  In  this 
latter  case  the  plaintiff  alleged  that  23  shares 
of  railroad  stock  had  been  purloined  or  stolen 
from  her,  her  name  forged  to  a  power  of  at- 
torney on  the  back  of  the  scrip,  and  that  this 
stock,  in  separate  parcels,  at  different  times,, 
had  been  sold  to  yarlous  parties,  who  were 
made  defendants  to  the  suit  Crawford,  J., 
who  delivered  the  opinion  of  the  court,  said: 
'"There  was  in  this  whole  transaction  but  a 
single  subject-matter,— the  twenty-three  shares 
of  stock.  How  and  where  the  liability  wiU  fall, 
and  what  shaD  be  the  final  determination' of 
the  rights  of  these  parties,  are  not  the  ques- 
tions. All  the  parties  are  connected  with  it 
in  the  conveyance  from  the  alleged  true  own- 
er. They  all  may  be  heard  and  their  rights 
and  liabilities  settled  in  one  suit,  and  the 
whole  matter  finally  adjudicated."  In  the 
present  case,  as  we  have  said,  there  is  but  one 
subject-matter,— the  property  of  John  L.  Oon- 
ley,— and  ''aU  the  parties  are  connected  with 
it  in  the  conveyance  from  the  alleged  true 
owner."  In  Nail  v.  Mobley,  9  Ga.  278,  this 
court  held  that  "where  a  complainant  In  a 
bill  claims  one  general  right  to  property  In 
the  possession  of  two  defendants,  notwith- 
standing that  right  may  be  derived  from  dis- 
tinct sources,  a  demurrer  for  multifarious- 
ness will  t>e  overruled.*''  In  that  case  Justice 
Warner  says:  "We  do  not  perceive  any  diffi- 
culty or  inconvenience  which  will  arise  in 
compelling  the  defendants,  who  are  alleged  to 
have  her  [the  plaintiff's]  property  in  posses- 
sion, from  answering  her  allegations  and  ac- 
counting with  her  therefor.  Courts  of  equity 
do  not  favor  this  objection  of  multifarious- 
ness, as  this  court  has  already  announced  in 
Warthen  v.  6rantley,  5  Ga.  573.  We  over- 
ruled a  demurrer  for  multifariousness  In  that 
case  and  In  Butler  v.  Durham,  2  Kelly,  413, 
and  shall  continue  to  do  so,  unless  some  prac- 
tical Inconvenience  will  manifestly  be  the  re- 
sult of  maintaining  the  bill  in  court  It  is 
the  interest  of  parties,  as  well  as  the  interest 


of  the  public,  that  all  matten  lii  oonttoTsn^ 
between  them  should  be  settled  by  one  suit, 
when  It  can  be  done  with  safety  and  without 
great  practical  Inconvenience."  In  Lavender 
V.  Thomas,  18  Ga.  668,  it  was  decided  that  "a 
bill  which  seeks  to  have  applied  to  the  pay- 
ment of  the  plaJntUTs  demand,  ezchislTely, 
a  fund  In  which  all  of  the  defendants  have  an 
Interest,  Is  not  multifarions."  In  Graham  t. 
Mining  Co.,  71  Ga.  296,  it  was  held  that  "a 
bill  to  enjoin  trespassers,  and  to  establish,  and 
quiet  the  right  to  the  use  of  a  stream  appro- 
priated by  others.  Is  not  multifarious,  or  ob- 
jectionable for  misjoinder,  because  it  is 
brought  against  all  who  have  participated  In 
the  wrong,  or  procured  it  to  be  done."  And 
in  that  case  the  court  said  that  the  complain- 
ant claimed  one  general  right  against  both  of 
the  respondents.  In  Bank  v.  Bartiett,  71  Ga. 
797,  it  was  held  that,  "where  the  plaintUfa 
have  a  common  Interest  against  all  the  de- 
fendants in  a  suit,  as  to  one  or  more  ques- 
tions raised  by  it,  so  as  to  make  them  all  nec- 
essary parties  for  the  purpose  of  enforcing 
that  common  interest,  the  circumstance  of 
some  of  the  defendants  being  subject  to  dis- 
tinct liabilities  In  respect  to  different  iHranches 
of  the  subject-matter  will  not  render  the  bill 
multifarious."  In  Millbank  t.  Penniman,  73 
Ga.  136,  it  was  de<jlded  that  there  was  no 
misjoinder  of  parties  or  causes  of  action,  the 
defendants  being  joint  wrongdoers,  each  of 
them  contributing  to  the  wrong  complained 
of.  According  to  the  allegations  in  the  pe- 
tition hi  the  present  case,  as  amended,  the 
defendants  are  Joint  wrongdoers,  each  con- 
tributing to  the  wrong  complained  of,  because 
it  is  alleged  that  they  have  aU  entered  Into 
a  conspiracy  to  defeat  the  collection  of  the 
plaintiff's  debt,  and  that  the  common  object 
of  all  the  conspirators  was  to  hide  and  cover 
up.  In  the  names  of  the  co-consplrators  other 
than  the  defendant  in  execution,  property 
which  really  belonged  to  him,  and  tiiat,  in  pur- 
suance of  this  object,  various  deeds  have  been 
executed,  purporting  to  convey  specffied  par- 
cels of  this  realty  to  these  co-conspirators,  re- 
spectively. In  Cohen  v.  Wolff,  92  Ga.  207, 
17  S.  B.  1029,  Justice  Sinmions,  delivering  the 
opinion  of  the  court,  says:  "In  view  of  the 
charges  that  the  firm  of  Wolff  &  Buchwald, 
being  insolvent,  fraudulently  procured  for 
themselves  a  false  commercial  rating;  upon 
the  credit  thus  obtained,  bought  goods  from 
various  parties,  never  intending  to  pay  for 
the  same;  that  this'  firm  fraudulently  mort^ 
gaged  the  goods  so  purchased  to  the  other  de- 
fendants, who  have  conspired  and  colluded 
with  the  firm  In  preparing  and  carrying,  out 
the  fraudulent  scheme  by  which  the  goods 
were  obtained,— It  cannot  be  seriously  con- 
tended that  there  was  any  misjoinder  of  de- 
fendants. Each  and  all  the  defendants  were 
necessary  and  proper  parties  to  proceedings 
instituted  for  the  purpose  of  setting  aside  the 
frauds  complained  of."  In.  that  case  it  was 
also  held  that,  under  its  particular  facts,  there 
was  no  difficulty  In  reaching  the  conclusion 
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that,  although  the  franAnlent  Arm  had  dealt 
separately  with  the  petitioners,  and  had  pur- 
chased goods  from  them,  reapectlvely,  in  dif- 
ferent parcels,  these  petitioners  had  a  com- 
mon Interest  In  setting  these  fraudulent  pnr- 
ehaaes  aalde.  And  the  oonrt  therefore  held 
that  there  was  no  mlcdolnder  of  plalntifTs. 
In  Bowden  t.  Achor,  95  Ga.  243,  22  S.  B.  254, 
It  was  decided  that  ^'an  equitable  petition  al- 
leging that  the  plaintiff  had  been  defranded 
of  certain  described  lots  of  land,  or  the  ralne 
thereof,  I7  a  series  of  frandnlent  and  uncon- 
scionable acts  perpetrated  upon  her  by  vari- 
ous persons  named  aa  defendants,  the  petition 
setting  forth  in  detail  the  history  of  these 
acts,  and  thereby  showing  that  each  and  all 
of  the  defendants  had  more  or  less  connection 
with  the  same,  and  in  effect  charging  that 
the  wrongs  done  her  In  the  premises  were  the 
result  of  a  conspiracy  among  the  defendants, 
In  which  they  all,  to  a  greater  or  less  extent, 
participated,  and  praying  tor  appropriate  re- 
lief as  to  each,  was  not  demurrable  for  multi- 
fariousness, or  for  misjoinder  of  parties,  or 
for  misjohider  of  causes  of  action."  In  BTUls 
V.  Pullman,  95  Ga.  445,  22  S.  El.  568,  this 
court  decided  that  the  "creditors  of  an  insol- 
vent mercantile  corporation,  the  corporators 
of  which,  having  full  and  absolute  control  of 
its  aiCalrs,  have  wrongfully  misappropriated  its 
assets  so  as  to  put  the  same  beyond  the  reach 
of  creditors,  may,  though  the  claims  of  each 
be  separate  and  distinct  from  those  of  all  of 
the  oth^s,  unite  in  an  equitable  petition  for 
the  purpose  of  subjecting  these  corporators  to 
Individual  liability  because  of  such  misappro- 
priation, and,  to  this  end,  of  obtaining  an  ac- 
counting by  them  for  the  assets  thus  misap- 
propriated.** In  Vaughn  y.  Loan  Co.,  supra, 
this  court  held  that  'Vhere  a  debtor  and  other 
persons  enter  into  a  fraudulent  scheme  or 
conspiracy  for  the  purpose  of  defeating  the 
collection  of  a  debt  due  by  the  former,  and, 
in  pursuance  of  the  conspiracy,  do  a  number  of 
fraudulent  and  unconscionable  acts,  the  ef- 
fect of  which,  if  permitted  to  stand,  would  be 
to  destroy  the  creditor's  lien  upon  the  prop- 
erty subject  to  the  payment  of  this  ddt>t,  the. 
latter  may,  by  equitable  petition  against  all 
the  conspirators,  setting  forth  the  facts,  and 
containing  appropriate  prayers,  not  only  ob- 
tain a  money  Judgment  or  decree  against  the 
debtor,  but  also  have  such  other  relief  against 
the  co-defendants  as  the  particular  facts  and 
ciivumatances  of  the  case  will  Justify."  And 
the  court  ruled  that  "a  petition  of  this  kind 
Is  not  multifarious,  nor  demurrable  for  mia- 
Jolnder  of  parties  or  tcrv  misjoinder  of  causes 
of  action." 

We  are  clearly  of  opinion  that  the  court  be- 
low committed  no  error  in  holding  that  this  pe* 
tltloii,  as  amended,  was  not  demurrable  for 
multifariousness  or  for  misjoinder  of  parties 
defendant  We  think  that  the  allegations  of 
the  petition  were  sufficient,  as  against  a  de- 
murrer on  the  ground  of  insufficiency  and 
IndeflnltenesB  hi  the  allegations  of  fraud  and 
•illusion  between  the  defendants  named  in  the 


petition,  ''In  not  settbig  out  hi  what  the  fraud 
consisted,  nor  setting  out  any  facts  showing 
In  what  the  fraud  consisted."  It  is  chkrged 
that  there  was  combination  and  conspiracy  be- 
tween all  of  the  defendants  to  aid  the  Judg- 
ment ddt>tor  in  hiding  out  his  property,  and  to 
defmud  the  plaintiff  and  his  other  creditors, 
that  they  entered  into  a  general  scheme  for 
this  purpose^  and  that  every  frauduloit  trans' 
fer  described  ia  the  petition  was  in  pursuanct 
of  such  scheme.  In  support  of  these  general 
allegations  of  fraud,  the  details  of  the  alleged 
fraudulent  transfers  are  set  out  It-Is  alleged 
that  the  conveyance  from  John  L.  Conley  to 
his  wife  was  fraudulent  and  without  considera- 
tion, and  made  with  the  understanding  be- 
twe^  the  grantor  and  the  grantee  that  the 
property  should  remain  the  property  of  the 
grantor,  and  should  be  hidden  out  under  the 
name  of  his  wife;  that  he  was  houc^vent  and 
his  wife  knew  It;  that  the  conveyance  was 
made  by  him  with  intent  to  delay  and  defraud 
his  creditors,  and  such  intent  was  known  to  his 
wife;  that  such  conveyance  was  particularly 
made  to  defraud  Thornton^  and  also  the  plain- 
tiff, who  was  a  surety  on  the  bond  given  t^ 
Ck>nley  In  the  suit  brought  against  hhn  by 
Thornton;  and  that  such  inteat  was  known  to 
his  wife.  Wldi  reference  to  the  conveyances 
made  by  John  L.  Conley  to  his  brother  Morris 
J.  Conley,  It  Is  alleged  that  each  of  them  was 
without  consideration;  that  one  of  them  was 
executed  for  the  purpose  of  defrauding  the 
plaintiff  and  J<^m  L.  Conley's  other  creditors, 
and  that  Morris  J.  knew  of  these  facts;  that 
the  understanding  between  the  parties  was 
that  the  property  was  to  renuUn  the  property 
of  John  L.,  and  was  to  "be  hidden  out,  under 
the  name  of  Morris  J.,  from  John  Ix  Conley's 
creditors;  that  said  deed  was  fraudulently 
dated  back  over  five  years;  and  that  it  was 
fraudulently  withheld  from  the  record  until 
March  28,  1890,  the  deed  being  dated  August 
27,  1884.  It  was  charged  that  the  other  deed 
was  falsely  dated  July  12,  1883,  and  recorded 
March  31,  1890;  that  it  was  fraudulent,  and 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  John  L.  Ccm- 
ley,  and  that  such  intention  was  known  to  Mor^ 
ris  J.  Conley;  and  that  said  deed  was  fraudu- 
lently withhdd  from  the  record  several  years. 
We  thhik  that  these  allegations,  taken  togeth- 
er, sufficiently  set  out  ''in  what  the  fraud 
consisted,"  and  the  'facts  showing  in  what  the 
fraud  consisted." 

2.  It  is  alleged  that  the  court  erred,  when 
charging  the  Jury  in  reference  to  the  deed 
made  by  Conley  to  his  wife.  In  Instructing  them 
as  follows:  "If  this  transfer  was  made  to  de- 
lay or  deftaud  creditors,  including  Thornton 
and  the  sureties  on  the  trover  bond,  and  such 
Intention  was  known  to  Mrs.  Conley,  thQ  con- 
veyance to  her  would  be  void,  even  though  it 
may  appear  that  she  has  paid  a  valuable  con- 
sideration. In  other  words,  if  she  bought  the 
fl.  fa.,  and  it  was  still  in  life,  and  she  took  a 
transfer  of  it  to  herself,  but  with  the  inten- 
tion and  for  the  purpose  of  dehiylng  and  do* 
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freudlng  goch  creditors,  Mr.  Gonley  transferred 
the  land  to  her,  tbe  conyeyance  would  be  void, 
aa  against  snch  creditors,  although  It  may  have 
been  based  npcm  a  va^oable  consideration.*' 
This  Is  alleged  to  be  error  (1)  because,  as  It  Is 
alleged,  Mrs.  Oonley  was  a  credlt<nr  of  her  hus- 
band, and  paid  full  value  for  the  land;  (2)  be- 
cause, if  Mrs.  Oonley  took  the  land,  and  paid 
value  for  it,  she  obtained  title  as  against  any 
one  who  might  have  been  a  creditor  of  her  hus- 
band, and  It  would  make  no  difference  whether 
she  took  It  to  prevent  other  creditors  from 
getting  it  or  not;  (3)  because  there  is  no  evi- 
dence that  John  L.  Oonley  then  owed  anybody 
except  his  wifa  Did  the  evidence  in  the  case 
authorize  the  court  to  charge  upon  this  sub- 
ject? There  certainly  was  evidence  to  show 
that  at  the  time  that  Oonley  made  the  deed  to 
his  wife  he  owed  Thornton  a  considerable  sum. 
Tbe  plaintiff  introduced  the  declaxatlon  in  the 
trover  suit  of  Thornton  against  John  L.  Oon- 
ley, which  showed  that  it  was  filed  June  19, 
1883;  and  he  also  introduced  three  different 
verdicts  which  had  been  rendered  in  this  suit, 
for  different  amounts,  in  favor  of  the  plaintiff, 
the  last  verdict  being  for  $5,714.62;  also,  the 
Judgment  of  the  court,  following  this  last  ver- 
dict, in  favor  of  Thornton,  against  Oonley,  for 
this  amount  These  documents,  taken  togeth- 
er, are  sufficient  to  show  that  Oonley  was  in- 
debted to  Thornton  at  the  date  of  the  suit  of 
the  latter  against  him,  which  was  before  Oon- 
ley executed  the  deed  to  his  wife.  Did  the 
court  charge  the  law  correctly?  Section  1952 
of  the  Oode  of  1882  declares  that  certain  acts 
by  debtors  "shall  be  fraudulent  in  law  as 
against  creditors,  and  as  to  them  null  and 
void,"  and  among  them  is  "every  convey- 
ance of  real  or  personal  estate,  by  writing  or 
otherwise,  •  •  ♦  had  ot  made  with  inten- 
tion to  delay  or  defraud  creditors,  and  such  in- 
tention known  to  the  party  taking;  a  bona 
fide  transaction  on  a  valuable  consideration, 
and  without  notice  or  grounds  for  reasonable 
suspicion,  shall  be  valid."  "Every  conveyance 
of  real  or  personal  estate,  by  writing  or  other- 
wise, had  or  made  with  intention  to  delay  or 
defraud  creditors,  and  such  intention  Icnown  to 
the  party  taking,"  \a  declared  to  be  void.  There 
is  no  exception  here  in  favor  of  a  party  taking 
such  a  conveyance  based  upon  a  valuable  con- 
sideration, who  takes  with  knowledge  of  the 
fraudulent  intent.  But  the  kind  of  a  transac- 
tion, based  upon  a  valuable  consideration, 
which  i6  declared  to  be  valid,  is  "a  bona  fide 
transaction  on  a  valuable  consideration,  and 
without  notice  or  grounds  for  reasonable  sus- 
picion." Section  2631  of  the  Oode  says  that 
''ev^ry  sale  made  with  intent  to  defraud  either 
creditors  of  the  vendor,  or  prior  or  subsequent 
purchasers,  if  such  intention  be  known  to  the 
vendee,  shall  be  absolutely  void  as  against 
such  creditors  or  purchasers."  Here,  again, 
there  is  no  exception  in  favor  of  such  a  sale 
simply  because  it  may  be  upon  a  valuable  con- 
sideration. In  the  case  of  Oadogan  v.  Ken- 
nett,  Oowp.  432,  cited  by  Chief  Justice  Lump- 
kin in  Olayton  v.  Brown,  17  Ga.  221,  Lord 


Mansfield  said:  'rFhe  statute  18  BUs.  c  5, 
which  relates  to  frauds  against  credltora,  di- 
rects that  no  act  whatever  done  to  defraud  a 
creditor  or  creditors,  shall  be  of  any  effect 
against  such  creditor  or  creditors.'  But  then 
such  a  construction  is  not  to  be  made  in  sup- 
port of  creditors  as  will  make  third  persons 
suff^ers.  Therefore  the  statute  does  not  mil- 
itate against  any  transactiim  bona  fide,  and 
where  there  Is  no  imagination  of  fraud.  And 
so  is  the  common  law.  But,  if  the  transaction 
be  not  bona  fide,  the  circumstance  of  its  being 
done  for  a  valuable  consideration  will  not, 
alone,  take  it  out  of  the  statute.  I  have 
known  several  cases  where  persons  have  given 
a  fair  and  fuU  price  for  goods,  and  where  the 
possession  was  actually  changed,  yet,  beUig 
done  for  the  purpose  of  defeating  creditors, 
the  transaction  has  been  h^d  fraudulent,  and 
th^efore  void."  "An  absolute  deed  made  with 
Intuit  to  delay  or  defraud  creditors,  though 
made  also  to  secure  a  debt,  is  void,  as  against 
creditors,  if  the  grantee  takes  it  with  notice 
of  the  fraudulent  intention."  Palmour  v. 
Johnson,  84  Oa.  91,  10  Sw  B3.  600.  "A  fraud- 
ulent conveyance  cannot  stand  against  cred- 
itors, whether  made  to  secure  a  debt  or  not 
The  conveyance  must  be  pure,  it  must  be  bona 
fide,  and  with  no  purpose  known  to  or  suspect- 
ed by  the  creditor  to  hamper  and  entangle  the 
property,  as  against  other  credltcMns,  for  the 
sake  of  hindering  or  delaying  them.  If  made 
partly  to  secure  a  debt,  and  partly  to  hinder, 
delay,  or  in  any  way  defraud  other  creditors, 
and  the  creditor  taking  the  deed  has  knowl- 
edge of  this  latter  intention,  or  grounds  for 
reasonable  su^idon,  no  title  will  pass,  as 
against  the  other  creditors."  Phlnizy  v.  Olark, 
62  Oa.  626,  627.  T^e  evidence  in  the  case  au- 
thorized the  charge  of  the  court  comx^ained  of 
in  this  excepticm,  and  the  plaintiffs  in  oror 
have  no  legal  reason  to  complain  of  the  state- 
ment of  the  law  therein  contained. 

3.  That  numerous  instmctlons  givea  by  the 
court  to  the  Jury  may  not  have  been  precisely 
and  in  every  respect  adjusted  to  the  facta  in 
evidence  is  not  cause  for  a  new  trial,  when  it 
appears  that  these  instructions  were,  in  them- 
selves, correct  propositions  of  law,  and  that 
they  contained  nothing  which  could  have  mis- 
led the  jury,  or  in  any  way  tended  to  prevent 
their  reaching  a  correct  conclusion  upon  the 
real  issues  involved.  After  the  court  granted 
a  nonsuit  as  to  Morris  J.  Oonley,  the  real,  sub- 
stantial issue  left  in  the  case  was  whether  or 
not  the  deed  made  by  John  L.  Gonley  to  his 
wife  was  made  for  the  purpose  of  delaying 
and  defrauding  his  creditors,  and,  if  it  was, 
w:hether  this  intention  was  known  to  his  wife. 
The  court  submitted  this  issue  to  the  jury 
fairly,  fully,  and  clearly,  and  we  do  not  think 
that  the  jury  could  have  been  misled  by  any- 
thing else  in  the  court's  charge.  For  in- 
stance, the  court  charged  the  jury  that 
"where  husband  and  wife  are  living  together 
on  land,  if  nothing  further  appears,  the  pre- 
sumption of  law  is  that  the  possession  is  that 
of  the  husband;  but  if  it  be  shown  that  the 
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title  to  the  land  is  In  the  wife,  if  she  is  liv- 
ing on  the  land,  and  tliat  her  husband  is  liy- 
Ing  with  her,  then  snch  possession  woxdd,  in 
law,  be  that  of  the  wife,  and  not  of  the  bus- 
band,  unless  this  was  overcome  by  sliowing 
actual  dominion  and  possession  on  the  part 
of  the  husbands"  This  is  alleged  to  be  error, 
because  the  evidence  showed  that  the  hus- 
band and  wife  lived  together  on  a  lot  of  land 
that  was  unconnected  with  the  particular  lot 
in  dispute.  This  part  of  the  charge  is  a  cor- 
rect statement  of  the  law,  and,  while  the 
evidence  in  the  case  may  not  have  authorized 
11;  we  do  not  see  how  the  plaintiffs  in  error, 
or  either  of  them,  were  hurt  by  it  If,  as 
counsel  for  the  plaintiffs  in  error  contend,  the 
evidence  clearly  showed  that  neither  the  hus- 
band nor  the  wife  lived  on  the  lot  In  dispute, 
we  cannot  readily  see  how  the  Jury  could 
have  been  misled  by  this  part  of  the  court's 
instructions.  Though  irrelevant,  it  was  harm- 
less. 

4.  It  is  alleged  that  the  court  erred  in  ad- 
mitting in  evidence  over  defendants'  objec- 
tion the  fl.  fa.  and  the  judgment  upon  which 
it  was  founded;  the  ground  of  the  objection 
being  that  the  Judgment  was  then  dormant 
The  judgment  was  rendered  on  the  16th  of 
December,  1887,  and  the  fl.  fa.  thereon  was 
issued  April  25,  1888.  The  equitable  petition 
of  the  plaintiff  was  filed  September  23.  1894. 
It  is  therefore  clear  that  the  Judgment  was 
not  dormant  when  the  plaintiff's  petition  was 
filed.  As  this  equitable  petition  was  brought 
for  the  express  purpose  of  enforcing  the  col- 
lection of  the  amount  due  on  this  judgment, 
the  filing  of  this  petition  was  of  itself  suffi- 
cient to  prevent  the  running  of  the  dormancy 
statute  against  it,  so  long  as  the  petition  was 
pending.  In  the  language  of  Chief  Justice 
Lumpkin  in  the  case  of  Ector  v.  Bctor,  25  Oa. 
274,  'is  not  the  publicity  of  this  transaction 
quite  equal  to  a  return  of  nulla  bona,  or  a 
receipt  of  $5,  upon  the  execution  by  the  sher- 
ur  or  constable?  Does  it  not  demonstrate, 
in  point  of  fact,  that  the  creditor  is  actively 
endeavoring  to  collect  his  money?"  This 
ruling  is  abundantly  sustained  by  the  deci- 
sions of  this  court  in  cases  where  this  dor- 
mancy question  has  been  raised*  See  the 
ophiion  of  the  court  in  Oholston  v.  0*Kelley, 
81  Ga.  19,  7  S.  B.  107,  where  these  cases  are 
collated  and  cited. 

5.  It  is  alleged  that  the  court  erred  in  re- 
fusing to  admit  in  evidence  the  record  of  the 
accusation,  conviction,  and  sentence  of  John 
L.  Ck>nl^.  In  connection  with  the  offer  of 
this  record  in  evidence,  the  defendants  in  the 
court  below,  who  are  the  plaintiffs  in  error 
here,  stated  that  they  intended  to  prove  that 
the  fine  shown  by  the  record  to  have  been 
imposed  upon  (Donley  had  been  paid;  that  th» 
plaintiff  knew  of  the  commencement  of  said 
prosecution,  and  was  a  witness  for  the  state 
apon  the  trial  of  said  Ck>nley  upon  said  accu- 
sation; that  when  said  fine  was  paid  the 
plaintiff  was  informed  of  the  fact  by  Conley's 
counsel,  and  was  advised  to  take  steps  to  col- 


lect his  part  of  the  fine;  that  the  plaintiff 
did  demand  an  amount  of  the  fine  sufiScient 
to  cover  his  claim  against  Conley,  which  was 
set  out  in  the  accusation:  and  that  the  plain- 
tiff, being  refused  any  part  of  said  fine  by 
the  person  to  whom  he  applied,  made  no  fur- 
ther effort  to  collect  the  same.  A  coc^  of 
this  record  from  the  city  court  of  Atlanta  is 
attached  to  the  motion  for  a  new  triaL  It 
appears  from  this  copy  of  the  record  that 
Conley,  on  the  accusation  of  one  Maher,  was 
prosecuted  and  convicted,  under  section  4000 
of  the  Code,  for  the  wrongful  sale  of  mort- 
gaged property,  and  that  he  was  fined  a  sum 
which  was  exactly  double  the  amount  which 
Maher,  in  the  accusation,  alleged  that  he  him- 
s^  had  paid  t^  reason  of  his  liability  as  one 
of  the  sureties  on  the  bond  given  by  Conley  in 
the  trover  suit  which  had  been  instituted 
against  him  by  M.  B3.  Thornton.  Plahitiffs  hi 
error  contend  that  the  mortgage  was  given 
to  indemnify  Maher,  Buck,  and  others  against 
loss  in  consequence  of  their  having  become 
the  STureties  of  Conley  on  this  trover  bond, 
and  that,  when  Conley  was  convicted  for  the 
wrongful  sale  of  the  mortgaged  property,  he 
was  fined  in  double  the  amount  of  the  debt 
secured  by  the  mortgage;  that  Buck  was 
one  of  the  mortgagees,  and  the  payment  of 
this  fine  extinguished  all  liability  of  Conley 
to  him.  As  set  forth  bi  this  copy  of  the 
record  from  the  city  court  of  Atlanta,  the 
mortgage  is  "between  John  L.  Conley,  of  the 
first  part,  and  Michael  Maher,  of  the  second 
part,*'  and  stipulates  that:  "If  the  said  party 
of  the  first  part  shall  save  harmless  the  said 
party  of  the  second  part  by  reason  of  said 
suretyship,  then  this  Mil  of  sale  is  to  be- 
come void.  But  if  a  Judgment  shall  be  had 
in  said  case  against  the  party  of  the  first  part, 
then  the  said  party  of  the  second  part  shall 
be  at  liberty  to  seize  and  take  possession  of 
said  property  for  the  benefit  and  security  of 
himself  a^d  co-securities  on  said  bond,  and 
deliver  the  same  into  court;  and  for  that  pur- 
pose the  party  of  the  first  part  will  hold  said 
property  as  the  agent  of  the  said  party  of  the 
second  part  until  the  final  hearing  of  said  suit 
in  trover."  Buck  was  no  party  to  this  mort- 
gage. No  matter  what  his  loss  might  have 
been  by  reason  of  his  being  a  surety  on  the 
trover  bond,  he  could  not  have  foreclosed  the 
mortgage.  Nor  could  Maher  have  foreclosed 
the  mortgage  in  Buck's  interest  He  could 
only  have  foreclosed  it  for  the  amount  of  his 
own  loss.  The  mortgage,  in  express  terms, 
was  given  to  save  Maher  haryoless;  and,  if 
be  had  been  saved  harmless,  the  mortgage 
would  have  been  at  an  end.  The  stipulation 
that  if  a  Judgment  should  be  had  in  the  tro- 
ver suit,  Maher  should  be  at  liberty  to  seize 
the  property  for  the  benefit  of  himself  and 
co-sureties,  and  deliver  the  same  into  court 
created  no  lien  upon  the  property  in  favor  of 
the  co-sureties  which  could  be  foreclosed  in 
favor  of  Buck  or  any  one  else,  and  it  was  no 
part  of  the  mortgage.  It  simply  conferred, 
by  contract  a  power  upon  Maher,  which,  in  a 
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cMTtAln  conttogmej,  be  was  at  ttber^  to  exer- 
dM  for  the  faenellt  of  hlnueU  and  co^oretlea. 
If  the  contliigeiicy  oecnrred,  and  he  failed  to 
exercise  the  power  thus  conferred,  Buck,  be- 
ing no  party  to  the  contract,  eonld  not  have 
exerdeed  thle  power  himself,  and  It  Is  very 
doubtful  if  he  could  have  Compelled  Maher 
to  exercise  it  In  his  behalf.  Section  4600  of 
the  Code,  under  which  Gonley  was  prosecated 
and  convicted,  nuUces  the  wrongful  sale  of 
mortgaged  property  a  misdemeanor,  and  pro- 
vides a  penslty  therefor.  It  says:  "If  any 
person  shall  violate  the  provisions  of  this  sec- 
tion and  loss  is  thereby  sustained  by  the  hold- 
er of  the  mortgage,  the  offender  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine 
in  double  the  sum,  or  debt,  which  said  mort- 
gage was  given  to  secure,"  etc.  Buck  was  in 
no  sense  the  holder  of  this  mortgage,  for  it 
neither  gave  him  a  lien  in  his  own  name  upon 
the  property  covered  by  it,  nor  did  it  give 
Maher  any  lien  upon  the  property,  for  Buck's 
benefit,  which  he  could  foreclose  in  Buck's 
behalt  The  "sum  or  debt"  which  this  Ui- 
strument,  as  a  mortgage,  was  given  to  secure, 
was  not  the  amount  which  might  be  recover- 
ed against  Conley  and  his  bondsmen  in  the 
pending  trover  suit,  but  it  was  whatever 
amount  Maher,  as  surety  on  the  trover  bond, 
should  ultimatdy  have  to  pay.  Maher  being 
the  holder,  and  the  only  holder,  of  the  mort- 
gage, when  Conley  was  prosecuted  under  this 
section  of  the  Code,  he  could  only  have  been 
legally  convicted  upon  proof  of  loss  sustained 
by  Maher.  Proof  of  loss  sustained  hy  Buck, 
who  was  not  the  holder  of  the  mortgage, 
would  have  been  immaterial  and  irrelevant 
Section  4001  of  the  Code  provides  that  one- 
half  of  the  fine,  when  coUected,  shall  be  paid 
to  the  holder  of  the  mortgage,  and  the  pay- 
ment shall  extinguish  the  debt  to  secure 
which  the  mortgage  was  executed,  and  the 
remaining  half  shall  be  paid  to  the  treasury 
of  the  county  in  which  the  conviction  Is  had. 
It  is  apparent  from  the  provisions  of  this  sec- 
tion that  Buck  could  not  have  legally  col- 
lected any  part  of  this  fine,  for  only  the  hold- 
er of  the  mortgage  could  do  so.  As  he  could 
not  have  legally  collected  any  part  of  the 
fine  Imposed  upon  Conley,  and  as,  by  the 
admissions  of  the  defendants  in  their  plead- 
ings, he  did  not  receive  any  part  of  it,  it  is 
clear  that  the  payment  of  this  fine  by  Conley 
did  not  extinguish  the  debt  which  he  held 
against  Conley,  by  reason  of  the  amount 
which  he  was  compelled  to  pay  as  surety  up- 
on the  trover  bond.  Buck  was  no  party  to 
the  prosecution  of  Conley,  and  the  mere  fact 
that  Maher,  who  brought  the  accusation,  in 
addition  to  setting  forth  therein  the  amount 
which  he  had  paid  as  surety  on  the  trover 
bond,  also  set  out  the  amount  which  Buck,  as 
another  of  such  sureties,  had  paid,  and  al- 
leged that  Conley  had  sold  the  property  "with 
intent  to  defraud  [the]  mortgagees,*'  and. 
without  first  obtaining  their  consent,  does  not 
change  this  view  of  the  case.     The  court 


theoefere  did  right  to  exdude  tUs  proffered 
evidence,  as  it  was  irretovant  and  ImmaterlaL 
d.  Some  of  tiie  alleged  grounds  for  a  new 
trial  are  not  certified  by  the  trial  Judge.  Such 
grounds  cannot  be  considered  by  this  court 
There  was  no  material  error,  either  of  omis- 
sion or  commissiQn,  in  stating  the  conten- 
tions of  the  respective  parties,  nor  in  the 
other  charges  complained  of.  The  court  did 
not  err  in  admitting  nor  in  rejecting  evidence, 
and  there  was  sufilcient  evidence  to  warrant 
the  verdict  rendered.  In  so  far  as  it  found 
the  property  therein  referred  to  snbject  to 
the  plaintiff's  execution,  and  also  to  warrant 
the  finding  as  to  the  amounts  due  thereon; 
but,  inasmuch  as  there  was  no  prayer  in  the 
petition  authorizing  any  finding  as  to  such 
amounts,  direction  is  given  that  the  verdict 
and  Judgment  be  amended  so  as  to  strike 
therefrom  all  which  relates  to  this  particular 
matter.    Judgment  affirmed,  with  directions. 
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CODY  V.  STATBl 


(Supreme  Oodrt  of  Georgia.    Jan.  21,  1B07.) 

LaROSKT  BT    TBUSTBS  —  SOFFIOIBNOT   OF    IHDIOT- 
MBNT— MONBT— DbsCBIPTIOH. 

1.  A  bill  of  indictment  charging  the  accused 
with  laro&iiy  after  a  trust  delegated,  in  that  he, 
bdng  intrusted  by  the  prosecutor  with  money 
for  the  purpose  of  holding  and  keeping  the  same 
for  the  bailor,  fraudulently  converted  the  same 
to  his  own  use,  sufficiently  sets  out  an  offense  in 
contemplation  of  the  statute,  and  contains  suffi- 
cient grounds  to  show  a  delegated  trust  It  is 
not  necessary  that  any  other  disposition  of  the 
money  be  alleged  than  its  fraudulent  conversion 
by  the  bailee  to  his  own  use. 

2.  Where  the  money  intrusted  Is  described  as 
"ninety  dollars  in  paper  money,  of  the  value  of 
ninety  dollars,  and  two  dollars  in  silver  money, 
of  the  value  of  two  dollars,"  the  description  is 
sufficient 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Pearce  Cody  was  indicted  for  larceny  after 
trust,  and  interposed  a  demurrer  to  the  Indict- 
ment There  was  a  Judgment  overruling  the 
same,  and  he  brings  ^ror.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  error.  An- 
drew W.  Lane,  €oL  Gen.,  for  the  State. 

LITTLB,  J.  The  plaintiff  in  error  was  in- 
dicted hi  the  superior  court  of  Bibb  county  for 
the  offense  of  larceny  after  trust;  and,  after 
the  formal  part,  the  indictment  charged  as 
follows:  *'For  that  the  said  Pearce  (}ody,  on 
the  21st  day  of  September,  bi  the  year  1896, 
in  the  county  aforesaid,  did  then  and  there 
unlawfully,  after  having  been  intrusted  by 
Bob  Cherry,  the  owner  thereof,  with  ninety 
dealers  in  paper  money,  of  the  value  of  ninety 
dollars,  and  two  dollars  in  silver  money,  of 
the  value  of  two  dollars,  for  the  purpose  of 
holding  and  keeping  said  money  for  said  Bob 
Cherry,  he,  the  said  Pearce  Cody,  did  fraudu- 
lently convert  said  money  to  his  own  use,  and 
did  otherwise  dispose  of  said  money  without 
the  consent  x>f  said  Bob  Cherry,  tiie  owner 
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thereot  and  to  the  injmy  of  h!m,  tlie  aaid  Bob 
Cherry,  and  withoat  paying  the  said  Bd) 
Oheny  the  said  money,  or  the  ftiU  mariset 
ralue  thereof,  on  denuind,  which  demand  was 
made."  To  this  bill  of  Indictment  the  plain- 
tur  In  error  filed  a  demurrer  on  three  grounds: 
(1)  That  the  bill  of  Indictment  does  not  set 
oat  the  gronnds  for  which  the  money  was 
delegated  In  trust  (29  That  it  does  not  specif- 
ically describe  the  property  in  said  bill  of  in- 
dictment (3)  That  said  bill  of  indictment 
does  not  show  how  the  property  was  dis- 
posed of,  but  charges  the  same  to  be  "other- 
wise disposed  of."  The  court  overruled  the 
demurrer.  The  defendant  excited  to  that 
Judgment  and  the  case  Is  here  on  this  ex- 
ception. 

1.  The  first  ground  of  demurrer  raises  the 
question  whether  one  who  is  charged  with 
having  been  intrusted  with  money  by  the  own- 
er, to  hold  and  keep  for  him,  and  who  fraudu- 
lently conyerts  the  same  to  his  own  use,  Is 
guilty  of  any  violation  of  the  laws  of  the  state. 
It  Is  true  that  the  bill  goes  further,  and  char- 
ges tiiat  the  bailee  did  otherwise  dispose  of  the 
money  without  the  consent  of  the  bailor,  and 
to  his  injury,  and  without  paying  to  the  bailor 
on  demand  said  money  or  its  full  market 
value;  but  we  regard  the  latter  part  of  the 
charge  as  surplusage,  and  as  adding  no 
strength  to  the  preceding  charge  contained  in 
the  bni  of  indictment  Section  191  of  the 
Penal  Code  (section  4422  of  the  Oode  .of  1882) 
provides  for  the  punishment  of  any  factor, 
commission  merchant  warehouse  keeper, 
wharfinger,  wagoner,  stage  driver,  or  common 
carrier  on  land  or  water,  or  any  other  bailee 
with  whom  any  money  or  anything  of  value 
may  be  hitmsf  ed  or  deposited,  who  shall  fraud- 
ulently convert  the  same  or  any  part  thereof 
to  his  own  use,  or  shall  otherwise  dlsi)ose  of 
the  same  or  any  part  thereof  without  the  con- 
sent of  the  owner  or  bailor,  to  his  Injury,  and 
without  paying  the  owner  or  bailor,  on  de- 
mand, the  value  or  market  price  of  same.  It 
is  manifest  from  a  careful  reading  of  the  sec- 
tion above  referred  to  that  it  provides  for 
two  distinct  offenses:  (1)  If  any  of  the  bail- 
ees named,  with  whom  any  money  or  other 
valuable  thing  shall  be  hitrusted  or  deposited, 
shall  fraudulently  convert  the  same  or  any 
part  thereof  to  his  own  use,  the  statute  is 
broken.  (2)  If  any  of  such  bailees  with  whom 
the  property  shall  be  intrusted  or  deposited 
shall  dispose  of  the  same  to  the  injury  of  the 
bailor  (otherwise  than  to  fraudulently  convert 
it  to  his  own  use),  without  the  consent  of  the 
bailor,  and  without  paying  to  the  owner  or 
bailor,  on  demand,  the  full  value  or  market 
price,  he  has  committed  an  offense  against 
which  the  statute  provides.  Each  of  these 
acts  is  made  a  distinct  oftense,  punishable  as 
provided  in  the  section.  McCoy  v.  State,  15 
Ga.  205;  Soule  v.  State,  71  Ga.  270.  The  first 
of  these  offenses  consists  in  fraudulently  con- 
verting to  his  own  use,  by  the  bailee,  any 
money  or  other  thing  of  value  which  may  hare 
been  intrusted  to  or  deposited  with  him.    The 


bfU  in  this  ease  distinctly  diarges  that  plain- 
tiff in  error,  having  been  intrusted  by  the 
prosecutor  with  a  sum  of  money  named  in  the 
but  for  the  pmrpoee  of  holding  and  keeping 
said  money  for  him  (the  prosecutor),  did  fraud- 
ulently convert  the  same  to  his  own  use.  This 
alleges  an  offense  contemplated  and  provided 
for  by  the  section  of  the  Ck>de  to  which  we 
have  referred.  The  money  waa  intrusted  to 
the  plaintiff  in  error;  to  hold  and  keep  for  the 
bailor.  These  are  the  grounds  and  purposes  of 
the  bailment  and  when  such  has  been  done, 
and  the  bailee,  having  received  the  money 
intrusted  for  that  purpose,  fraudulently  con- 
verts It  to  his  own  use,  the  offense  is  complete 
under  the  statute,  and  nothing  more  Is  re- 
quired either  to  be  alleged  or  proven.  The 
alternative  of  "otherwise  disposing  of  the 
same,  and  without  paying  the  value  on  de- 
mand," has  no  reference  to  this  particular  of- 
fenscj  but  alone  to  the  second  offense  em- 
braced in  the  statute,  to  wit  where  one  who 
has  been  Intrusted  with  money  or  other  valua- 
ble thing  shall  otherwise  than  by  fraudulent 
conversion  to  his  own  use  dispose  of  the  prop- 
erty Intrusted,  without  the  consent  of  the 
owner  or  bailor,  and  who  f^illa  on  demand  to 
pay  the  full  value  or  market  price. 

We  are  cognizant  of  the  fact  that  this  sec- 
tl(Hi  of  the  Code  was  considered  and  construed 
by  this  court  in  the  case  of  Sanders  v.  State, 
86  Ga.  717,  12  S.  B.  1058,  and  that  under  the 
construction  then  given  to  it  in  the  reasoning 
of  Justice  Lumpkin,  the  bill  of  Indictment 
now  under  review  could  not  be  sustained.  It 
appears  in  that  case  that  Sanders  was  char- 
ged with  fraudulently  converting  to  his  own 
use,  or  otherwise  disposing  of,  without  the 
consent  of  the  bailor,  etc.,  15  head  of  beef  cat- 
tle, etc.  On  demurrer  it  was  held  there  that 
the  indictment  could  not  be  sustained  under 
section  4422  (the  one  under  which  the  present 
bill  was  framed),  and  that  an  indictment  un- 
der it  which  charged  the  disposition  of  the 
property  in  the  alternative  was  bad.  This 
ruling  was  the  law,  and  we  fully  sustain  It 
now;  and,  if  the  bill  of  Indictment  we  have 
under  review  charged  the  offense  in  the  alter- 
native, we  would  hold  it  bad  under  that  au- 
thority. Such,  however,  is  not  the  nature  Of 
the  charge  here  made.  The  defendant  in  error 
is  charged  with  fraudulently  converting  the 
property  to  his  own  use,  "and"  otherwise  dis- 
posing of  the  same,  etc.  Therefore  the  charge 
of  fraudulent  convetBlon  is  substantive  and 
certain.  It  is  not  qualified  by  the  conjunction 
"or."  On  the  contrary,  he  is  charged  with 
having  fraudulently  converted  the  property  to 
his  own  use,  "and"  disposing  of  it  otherwise, 
without  the  consent  of  the  bailor.  In  the  case 
against  Sanders,  the  charge  of  fraudulent  con- 
veoBion  was  not  made  certain.  In  effect  he 
was  charged  with  fraudulently  converting  to 
his  own  use  or  disposing  otherwise  of  the 
property  intrusted  to  him.  No  bill  on  demur- 
rer could  be  sustained  on  so  uncertain  a  charge, 
and  the  Judgment  in  that  case  was  right  In 
the  reasoning  there^  a  constructlan  of  section 
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4422  of  the  Code  of  1392  (now  secUon  191 
of  the  Penal  Code)  wa«  glven^  which  we  can- 
not adopt  as  binding  on  this  court.  Justice 
Lumpkin  construed  the  words  "or  any  other 
bailee,"  occurring  in  this  section,  as  being 
ejusdem  generis  with  factors,  commission 
merchants,  and  the  other  description  of  bailees 
enumerated,  and  concluded  tliat  the  words 
"any  other  bailee"  "should  be  so  restricted  as 
to  include  only  bailees  of  like  kind  as  those 
specifically  enumerated."  The  case  did  not 
require  a  construction  of  the  statute  in  this 
regard,  but  turned  on  another  point,  where 
his  reasoning  was  conclusive.  Therefore  the 
construction  of  the  statute  as  above  quoted 
was  obiter  dictum,  and  is  not  to  be  held  as  an 
authoritative  construction  of  that  statute  by 
this  court;  and  we  now  rule  (Mr.  Justice 
LumpUn  concurring)  that  a  proper  construc- 
tion of  the  words  "any  other  bailee,"  as  they 
occur  in  said  section,  means  to  include  any 
bailee,  whether  he  be  of  the  class  enumerated 
or  not,— any  poson  with  whom  money  or  any 
other  thing  of  value  may  be  Intrusted  or  de- 
posited. This  construction  of  the  statute  in- 
cludes the  plaintiff  In  error  within  its  terms, 
and  he  is  liable  under  it  as  a  bailee,  if  the 
charge  made  in  the  bill  of  indictment  is  true. 
2.  The  demurrer  raises  the  question  whether 
the  property  is  specifically  and  sufficiently  de- 
scribed in  the  bfll.  The  money  charged  to 
have  been  Intrusted  is  described  as  "ninety 
dollars  In  paper  money,  of  the  value  of  ninety 
dollars,  and  two  dollars  in  silver  money,  of 
the  value  of  two  dollara"  *  This  description  we 
deem  sufficient.  Theft  or  larceny  after  a 
trust  or  confldeoce  has  been  delegated  or  re- 
posed is  one  of  the  species  or  kinds  of  larceny 
contemplated  by  the  statute  (Code  1S95,  vol. 
3,  I  154),  all  of  which,  as  to  description  of 
the  thing  alleged  to  have  been  stolen,  are  gov- 
erned by  the  same  rule.  In  the  case  of  BeiTy 
V.  State,  10  Ga.  511,  the  money  alleged  to 
have  been  stolen  was  described  as  "two  thou- 
sand dollars  of  gold  and  silver  coin,  of  the 
value  of  two  thousand  dollars,  and  five  thou- 
sand dollars  In  bank  bills,  of  the  value  of  five 
thousand  dollars";  and  this  court  held  such 
description  sufficient  In  Watson  v.  State,  04 
Ga.  61,  it  was  held  that  It  was  unnecessary 
that  the  Indictment  should  allege  that  the 
money  converted  was  lawful  currency  of  the 
United  States.  In  Blount  v.  State,  76  Ga.  17, 
under  an  indictment  for  larceny  from  the 
house,  the  bill  described  the  goods  stolen  as 
"two  dollars  in  lawful  currency  of  the  United 
States."  In  Orofton  v.  State,  79  Ga.  584,  4 
S.  E.  833,  the  property  described  in  the  bill 
was  "ninety-five  cents  in  money,  consisting  cl 
silver  and  nickels,  of  the  value  of  ninety-five 
cents."  All  of  these  indictments  were  held 
to  be  good  so  fftr  as  description  was  concern- 
ed. In  many  of  the  states  cited*  in  Rapalje 
on  Larceny  and  Kindred  Offenses  (section  77) 
it  has  been  held  that  the  description  of  the 
property  given  in  general  terms— as,  "money," 
"silver  money,"  etc.,  giving  the  value— Is 
sufficient  aa  to  matter  of  description.     Our 


statute  deals  with  money  or  other  valuable 
thing.  If  paper  or  silver  money,  of  a  given 
value,  be  stolen  or  fraudulently  converted,  the 
statute  is  broken.  We  conclude,  therefore* 
that  the  description  of  the  property  alleged  to 
have  been  converted  is  sufficient  to  uphold  the 
bill  of  indictment  In  the  present  case. 

3.  Our  reasoning  on  the  first  ground  of  de- 
murrer disposes  adversely  to  the  plaintiff  In 
error  of  the  third  ground  of  his  demurrer.  The 
Judgment  of  the  court  below  overruling  the 
demurrer  is  affirmed. 


aoo  Oa.  357> 

MORRISON  V.  KING,  Mayor,  et  aL 

(Supreme  0>urt  of  (^korgia.    March  3,  1897.) 

Municipal  Corporations— Strrbt  iMPROvsMBNTe 

—Payment  Out  of  Gbneual  Fund. 

1.  Under  the  authority  conferred  upon  the 
mayor  and  general  council  of  the  city  of  Atlanta 
by  the  first  section  of  the  act  of  September  3, 
1881,  amendatory  of  that  city's  charter  (Acts 
1880-81,  p.  359),  ''to  grade,  pave,  macadamize, 
and  otnerwise  improve  •  •  •  the  streets, 
public  lanes  and  alleys  of  said  city,"  the  munici- 
pal authorities  have  the  power  to  cause  any 
such  improvements  as  are  embraced  in  the  lan- 
guage herein  quoted  to  be  made  and  paid  for  out 
of  the  general  fund  of  the  city,  without  a  peti- 
tion or  request  from  abutting  property  owners. 
This  power  existed  prior  to  the  passage  of  the 
act  of  December  23,  1896,  and  was  recognized 
and  kept  in  force  by  that  act. 

2.  Whenever,  however,  the  mnniclpal  authori- 
ties shall  undertake,  under  the  proTisions  of  the 
act  first  above  mentioned,  to  have  such  improve- 
ments made,  and  a  portion  of  the  cost  assessed 
on  the  real  estate  abutting  on  the  street  im- 
proved, tiiere  must  be  compliance  with  such  pro- 
visions. 

(Syllabus  by  the  Court) 

Brror  from  superior  court  Fulton  county; 
0.  G.  Smitu,  Judge. 

Action  by  A.  Morrison  against  Porter  King, 
as  mayor,  and  the  general  council  of  the  city 
of  Atlanta,  for  injunction.  There  was  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.    AlBnned. 

Harry  A.  Alexander,  for  plaintiff  in  error. 
Kontz  &  Ck)nyers,  J.  A.  Anderson,  and  Geo. 
Westmoreland,  for  defendants  in  error. 

COBB,  J.  The  mayor  and  general  council 
of  the  city  of  Atlanta  have  power,  under  the 
charter  of  the  city,  **to  grade,  pave,  macad- 
amize, and  otherwise  improve  •  •  •  the 
streets,  public  lanes  and  alleys  of  said  city.** 
Acts  1880>81,  p.  «$59.  WhUe  the  act  which 
contains  the  power  above  quoted  provides  a 
way  for  paying  for  such  improvements,  it 
aoes  not  prescribe  the  only  and  exclusive 
method  which  the  municipal  authorities  may 
adopt  in  providing  payments  for  improve- 
ments of  the  character  named.  The  first  sec- 
tion of  the  act  from  which  the  above  quota- 
tion Is  taken  is  a  general  unrestricted  grant 
of  power  to  make  street  improvements  of  the 
character  named.  The  remaining  sections  of 
this  act  which  relate  to  the  subject  of  street 
improvements  simply  provide  a  method  of 
paying  for  such  improvements  by  a  system  of 
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local  aasessments,  bnt  do  not  in  any  of  Its 
terms  require  that  Bucb  improvements  shall 
be  paid  for  in  this  manner  only.  The  words 
"so  improved,"  which  are  to  be  found  in  the 
first  proviso  of  the  third  section,  which  re- 
quires tliat,  before  any  street  or  portion  of  a 
street  saall  be  "so  improved,"  the  persons 
owning  real  estate  having  at  least  one-third 
of  the  frontage  on  this  street  shall  petition 
to  the  city  authorities  to  malse  such  improve- 
ments, do  not,  as  was  insisted  upon  In  the 
argument  here,  rdate  to  and  limit  the  power 
to  make  the  Improvements  of  the  character 
named  in  the  first  section,  but  limit  the  power 
of  the  municipal  authorities  to  pay  for  them 
in  the  manner  prescribed  in  this  act  There 
are  two  methods  provided  in  the  charter  of 
the  city  for  paying  for  improvements  of  this 
kind.  Under  the  general  grants  in  the  char- 
ter, which  are  found  in  the  act  establishing 
a  new  charter  for  the  city  of  Atlanta  (Acts 
li$74,  p.  116),  the  municipal  authorities  can 
legally  levy  taxes  for  the  purpose  of  improv- 
ing the  streets,  and  keeping  the  same  in  re- 
pair. Under  the  act  of  September  3,  1881, 
cited  supra,  the  municipal  authorities  have 
power,  under  certain  conditions,  to  pay  for 
such  improvements  in  part  by  local  assess- 
ments. Whether  a  street  improvement  Is 
necessary  and  proper  is  a  question  addressed 
to  the  sound  discretion  of  the  municipal  au- 
thorities; and  whether  such  improvement, 
when  determined  upon,  shall  be  paid  for  by 
general  taxation,  or  by  local  assessment  in 
the  manner  prescribed  by  the  act  of  Septem- 
ber 3,  1881,  is  a  question  likewise  addressed 
to  the  sound  discretion  of  the  municipal  au- 
thorities. The  power  to  enforce  payment  for 
such  improvements  by  the  levy  of  a  local  as- 
sessment depends  upon  the  will  of  a  certain 
proportion  of  the  property  owners  who  own 
property  fronting  on  the  street  to  be  im- 
proved. Without  this  there  can  be  no  local 
assessment.  If  the  requisite  number  of  prop- 
erty owners  fail  to  petition,  and  the  neces- 
sity for  improvement  exists,  the  municipal 
anthoritles  can  resort  to  the  general  fund; 
and  this  is  true  even  though  no  effort  has 
been  made  to  secure  a  local  assessment  and 
this  is  also  true  where  the  improvement  made 
consists  of  the  repairing  and  relaying  of  a 
pavement  which  had  been  at  first  paid  for  in 
part  by  local  assessment  under  the  provision 
off  the  act  above  cited.  The  power  to  pay 
for  street  improvements  out  of  the  general 
fund  clearly  appears  in  the  grants  contained 
in  the  act  of  1874,  cited  supra,  and  existed 
prior  to  the  passage  of  the  act  of  December 
23,  1896,  which  provided  that  "the  power  and 
duty  of  the  mayor  and  general  council  of  said 
city  to  keep  als  streets,  whether  paved  or  un- 
paved,  in  repair,  and  to  pay  for  such  repairs 
out  of  the  general  fund  of  said  city,  is  in  no 
way  affected"  by  the  act  of  S^tember  3, 
1881.  The  act  of  December  23,  1896,  was 
simply  declaratory  of  the  power  already  pos- 
sessed by  the  city.  To  pay  for  street  im- 
yrevements  out  of  the  general  fund  requhres 


simply  the  exercise  of  the  discrettoii  of  the 
municipal  authorities.  To  pay  for  street  im- 
provements by  assessing  the  abutting  proper- 
ty requires,  not  only  the  exercise  of  dlscre* 
tion  by  the  municipal  authorities  as  to  the  ne- 
cessity and  propriety  of  the  work,  but  also 
the  consent  of  a  certain  proportion  of  the 
abutting  property  owners.  This  being  true, 
the  court  was  right  In  refusing  to  enjoin  the 
city  from  paying  out  of  Its  general  fund  for 
the  r^paving  of  the  street  in  question;  the 
injunction  being  sought  by  a  taxpayer,  who 
claimed  that  the  repavlng  could  not  be  law- 
fully done  at  all  except  in  the  manner  pre- 
scrioed  In  tbe  act  of  September  3,  1881,  viz. 
upon  the  petition  of  abutting  property  own- 
ers, and  partially  at  their  expense,  and  then 
only  when  the  requisite  proporti(Xi  of  such 
owners  applied  for  the  improvement  by  local 
assessment  Oven  If  the  requisite  number 
of  abutting  property  owners  were  to  apply 
for  the  improvement  by  local  assessment,  the 
council  could  still,  in  their  discretion,  pay  for 
the  work  out  of  the  general  fund,  instead  of 
proceeding  with  the  local  assessment  The 
duty  rests  upon  the  authorities  of  this  city  to 
keep  its  streets  In  a  condition  reasonably  safe 
for  cravel,  and  the  act  of  1874  bestowed  am- 
ple power  to  pay  for  all  such  work  by  taxa- 
tion. It  would  therefore  be  unreasonable  to 
hold  that  the  act  of  1881  left  the  city  with  its 
liability  to  pay  damages  for  a  failure  to  repair 
its  streets  completely  at  the  mercy  and  sub- 
ject to  the  caprice  of  abutting  property  own- 
ers on  each  street  City  of  Greensboro  v. 
McGibbony,  93  Ga.  672,  20  &  B.  87.  Judg- 
ment amrmed. 

(100  Qa.  839) 
ISRABL  V.  WOLF  et  aL 
(Supreme  Court  of  Georgia.  March  8,  1897.) 
Bdpbrioh  Courts— Jurisdiction— Wills. 
It  being  within  the  power  of  the  ordinary 
of  any  county  to  compel  the  filing  in  hia  office  of 
any  paper  porportLng  to  be  the  last  will  and  testa- 
ment of  a  deceased  person  who  at  the  time  of 
his  death  resided  in  such  county,  and  the  court  of 
ordinary  having  original  and  exclusive  juris- 
diction in  the  first  instance  of  the  probate  of 
all  wills,  the  superior  court  in  the  exercise  of 
its  equity  powers,  has  no  jurisdiction  to  enjoin 
the  custodian  of  an  alleged  will  from  ofitering 
it  for  probate,  nor  to  decree,  for  any  reason,  the 
cancellation  of  an  alleged  will,  upon  which  no 
action  has  ever  been  taken  fay  the  court  of  or- 
dinary. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  A.  Israel  against  H.  Wolf  and 
others  for  injunction*  The  petition  was  dis- 
missed on  demurrer,  and  plaintiff  brings  er- 
ror.   AflEbrmed. 

Mayson  A  Hill  and  IL  J.  ft  T.  A  Ham- 
mond, for  plaintiff  in  error.  Dorsey,  Brews- 
ter Sc  Howell  and  Hugh  M.  Dorsey,  for  ae- 
fendants  In  error. 

COBB,  J.  Israel  brought  his  petition  to  the 
superior  court  of  Fulton  county,  in  which  he 
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alleged  that  hSB  wife  died  In  January,  18D6; 
that  previous  to  her  death,  under  the  Influ- 
ence exerted  t^  Wolf,  who  was  her  brother, 
she  had  made  what  purported  to  be  her  last 
will;  that  in  this  paper  she  had  attempted  to 
dispose  of  certain  described  property  which 
she  did  not  own,  and  which  was  the  property 
of  Israel,  and  in  his  possession*  The  benefi- 
ciaries of  the  alleged  win  were  the  children 
of  Wolf,  and  Wolf  was  th^  executor  nominat- 
ed. Wolf  lived  in  Fnlton  county,  and  the 
paper  in  qnestion,  according  to  the  petition, 
was  in  the  possession  of  Wolfs  attorney  in 
that  comity.  It  was  also  alleged  that  the 
scheme  and  purpose  of  Wolf  (he  having  fraud- 
ulently procured  the  instrument  to  be  made) 
was  to  hold  the  same,  without  olfering  It  for 
probate,  hanging  as  a  menace  over  Israel, 
and  as  a  ckrad  on  his  title,  so  that  something 
might  be  extorted  from  Israel  during  his  life- 
time, or  from  his  estate  after  his  death.  The 
prayers  of  the  petition  were  that  Wolf  be 
compelled  to  deliver  the  alleged  will  Into 
court,  that  the  same  might  be  canceled;  that 
he  be  enjoined. from  filing  it  with  the  ordina- 
ry for  probate,  and  from  attempting  in  any 
way  to  enforce  It  or  daim  title  to  any  of  pe- 
titioner's property  therettntler;  and  that  pe- 
titioner's title  to  the  property  be  establish- 
ed as  against  the  alleged  will;  further,  that 
Wolf  be  enjoined  from  Instituting  any  action 
under  its  provisions;  and  for  general  re- 
Uef. 

On  denrorrer  the  court  dismissed  the  peti- 
tion. We  think  this  was  right.  There  was 
no  equity  in  the  petition.  The  court  of  ordi- 
nary has  authority  to  exercise  original,  ex- 
clusive, and  general  jurisdiction  of  the  pro- 
bate of  wills.  Code,  1 881.  The  residence  of 
the  testator  at  his  death  gives  jurisdiction  to 
the  ordinary  of  that  county.  Civ.  Code,  8 
8279.  It  appearing  from  the  allegations  In 
the  petition  that  the  person  who  had  the  cus- 
tody of  the  alleged  will  was  in  the  county  of 
tlie  ordinary  who  had  jurisdiction  of  its  pro- 
bate, It  was  within  the  power  of  the  ordinary 
of  that  county,  either  upon  his  own  motion  or 
upon  Information  filed  in  his  office,  to  require, 
under  pain  of  contempt,  the  custodian  of  the 
Instrument  to  file  It  in  the  office  of  the  ordi- 
nary. Id.  4  8288.  The  paper  once  filed  in 
the  office  of  the  ordinary,  an  application  for 
probate  could  be  made  by  the  nominated  ex- 
ecutor, or  by  any  person  interested  in  the 
will.  Id.  §  3292.  If  the  nominated  execu- 
tor renounced  or  refused  to  apply  for  pro- 
bate, and  if  the  persons  named  in  the  alleged 
will  as  legatees  likewise  refused,  it  would  be 
in  the  power  of  Israel,  as  an  heir  at  law  of 
his  wife,  either  to  a^ply  to  the  ordinary  for 
a  rule  requiring  the  executor  or  others  inter- 
ested under  the  Instrument  in  question  to 
offer  the  same  for  probate  in  solenm  form,  or 
else  to  institute  some  other  proceeding  in 
that  court  under  which  the  question  of  devi- 
savlt  vel  non  could  be  raised  and  adjudicated. 
The  remedy  of  the  petitioner  to  have  the 
question  of  the  validity  of  the  alleged  will 


decided  la  adequate  and  complete  In  the  court 
of  ordinary.  That  la  the  only  ooort  that  can 
In  the  first  Instance  judicially  detomlne 
whether  or  not  any  given  paper  la  the  true 
will  of  the  person  l^  whom  it  purports  to 
have  been  executed  as  aoclL  Jurisdiction  in 
cases  of  fraud  in  the  execution  of  wills  Is 
distinctly  taken  away  by  the  Code  from 
courts  of  equity  in  this  state.  Id.  8  4021. 
The  decision  of  the  issue  in  the  court  of  or- 
dinary as  to  whether  the  instrument  in  ques- 
tion is  a  valid  will,  or  not,  will  not  be  conclu- 
sive on  the  question  of  title  to  the' property 
sought  to  be  disposed  of.  If  Mrs.  Israel  has 
attempted  to  dispose  of  property  which  does 
not  belong  to  her,  the  paper  purporting  to  be 
her  win  could  never  be  <^erative  upon  that 
property;  and,  when  it  has  been  set  up  by 
the  court  of  ordinary  as  her  last  will,  there 
will  be  abundant  time  to  prevent  it  from  be- 
ing used  by  the  executor  or  any  one  Inter- 
ested as  an  Instrument  of  fraud  upon  Israel's 
rights.  The  fact  that  Mrs.  Israel  has  at- 
tempted to  dispose  Of  property  which  she 
does  not  own  will  not  give  the  superior  courts 
in  the  exercise  of  its  equity  powers,  jurisdic- 
tion to  cancel  the  paper,  as  a  cloud  upon  the 
title  of  the  true  owner.  Rea  v.  Longstreet, 
54  Ala.  291;  Nlckerson  v.  Loud,  115  Mass. 
94.  Israel  is  in  possession  of,  and  has  the  ti- 
tle to,  the  property;  and  he  Is  In  no  worse 
position  than  one  who  is  subjected  to  the  an- 
noyance of  an  unfounded  claim  Ify  another 
to  a  part  of  his  property.  Every  idle  and- 
harmless  claim  to  another's  property,  though 
reduced  to  writing,  will  not  justify  the  owner 
in  applying  to  a  court  of  equity  to  cancel  the- 
paper  as  a  cloud.    Judgment  affirmed. 


(101  Ga.  S67)- 
BEACH  V.  LATTNER. 
(Supreme  Court  of  Georgia.    June  10,  1897.) 

Usury— Bonus  to  Paybb  of  NotE'Evidbncb — 
BoKA  FiDB  PuROHASBK'-PLBADisro— Amend- 
ment — Appeal  —  Review. 
1.  Where  a  deed,  executed  as  security  for  the 
payment  of  a  promissory  note,  is  assailed  as 
usurious,  the  usury  alleged  to  have  been  taken 
consisting  of  a  certain  bonus  paid  by  the  maimer 
to  the  payee  of  the  note  in  excess  of  the  lawful 
rate  of  interest,  and  a  third  person,  to  whom  the 
note  and  security  deed  are  transferred,  seelcs  to 
uphold  the  transaction  by  showing  that  sudi 
third  person  was  the  real  lender,  and  that  the 
payee  of  the  note  was  a  mere  intermediary,  the- 
bonus  exacted  being  by  way  of  compensation, 
to  the  latter,  and  in  no  manner  participated  in 
by  the  former,  the  <;^ueBtion  of  usury  depends- 
upon  whether  such  tlurd  person  was  in  fact  the 
real  lender;  and  upon  this  issue  of  fact,  a  recital 
in  the  conveyance  oy  which  the  security  deed  is 
assigned  to  such  third  person  to  the  effect  that 
she  was  a  purchaser  of  such  note  and  security 
from  the  alleged  intermediary  affords  such  evi- 
dence as  would  support  a  finding  by  a  jurv  that 
her  true  relation  to  the  transaction  was  that  of 
purchaser  of  the  note  and  deed  from  the  nominal 
payee,  and  that  the  latter  was  the  original  lender  r 
so  that,  as  a  consequence,  the  transaction  re- 
sulting in  the  execution  of  the  security  deed 
was  usurious. 
2i  A  grantee  in  a  security  deed  tainted  with 
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wnuf  cannot,  w  Sfalnst  Hm  makgr  thereof; 
conrey  a  fooa  title  eyen  to  a  penon  who  takee 
bona  fide,  before  matority,  for  ralne,  and  with- 
out notice  of  tlie  fact  of  nsiiiy* 

8.  While  the  rli^t  to  amend  pleadings  may, 
snbject  to  such  terma  aa  the  Judge  may  properly 


impose,  be  exercised  at  axir  stage  of  the  case, 
even  after  tbe  time  when  toe  jnzy  has  re- 


and  e 


tired  to  make  op  their  Tcr^ct>  yet  where  an 
amendment  to  an  answer  setting  up  a  new  and 
distinct  ground  of  defense  is  at  such  time  merely 
filed  and  allowed,  but  nerer  submitted  to  or  acted 
upon  by  them,  and  no  reouest  to  that  effect 
is  made^  sudi  amendment  should  not  be  consid- 
ered in  testing  the  legality  or  validity  of  the 
yerdict  and  judgment 

4.  Though  the  application  of  the  well-settled 
rale  that -Sie  maker  of  a  deed  given  to  secure  the 
payment  of  a  promissory  note  tainted  with  osury 
is  not,  without  paying  or  tendering  the  principal 
and  lawful  interest  due  thereon,  entitled  to  an  ea- 
nitaUe  decree  for  a  cancellation  of  the  deed, 
would  have  defeated  the  plaintiff  in  the  present 
case  if  the  defendants  had  made  the  proper  de- 
fense In  due  time,  yet,  as  this  was  not  done,  and 
the  cause  was  tried  and  determined  exdusiyely 
upon  another  issue,  the  verdict  and  judgment  al- 
lowing the  plaintifl  the  equitable  relief  prayed 
for  may  lawfully  stand. 

6.  Taking  into  view  the  entire  record,  a  re- 
sult authorised  by  the  pleadings  and  evidence  as 
they  stood  when  the  verdict  was  returned  was 
readied,  and  therefore  no  good  reason  for  re- 
versing the  judgment  below  appears. 

(ISyllabus  fay  the  Court) 

Brror  from  tuperlor  ooort,  EUtll  county;  J. 
J.  Kimsey,  Judge. 

Action  l:^  Laura  J.  Beach  against  Flora  A 
Lattner  to  f  oredoae  a  mortgage.  From  the 
judgment,  plaintUT  brings  error.    Affirmed. 

G.  H.  Prior,  L.  D.  Pnckett,  and  Anderson  & 
Anderson,  for  plaintiff  in  error.  Boyd  &  Lil- 
ly, O.  D.  PhilllpB,  and  H.  H.  Dean,  for  defend- 
ant in  error. 


LITTLE,  J.  A  number  of  grounds  were 
set  out  in  the  motion  for  a  new  triaL  We 
have  not  deemed  It  necessary  to  consider 
more  of  them  than  are  indicated  in  the  head- 
notes  preceding  this  opinion.  The  plaintiff 
in  error  sought,  under  the  ezerdse  of  a  pow- 
er of  sale  given  in  a  certain  deed  made  by  the 
defendant  in  error  to  the  Georgia  Loan  & 
Trust  Company  and  its  assigns,  to  subject 
the  land  conveyed  by  that  deed  to  the  pay- 
meht  of  three  promissory  notes,  each  for  the 
principal  sum  of  |500,  together  with  Interest 
on  the  same  at  the  rate  of  8  per  cent  per  an- 
num from  the  date  of  the  notes,  April  1,  1889. 
The  defendant  in  error  met  this  proceeding 
with  an  equitable  petition,  whereby  she 
sought  to  enjoin  such  sale,  and  have  the  deed 
canceled  on  several  grounds  therein  set  out 
But  the  one  relied  on,  and  the  only  one  on 
which  the  case  was  tried,  was  that  the  deed 
was  infected  with  usury,  and  therefore  void. 
The  plaintiff  in  error  denied  the  usury,  the 
point  in  issue  being  whether  the  plaintiff  in 
error  was  in  law  the  original  lender  of  the 
money.  Because  of  rulings  heretofore  made 
by  this  court  in  construing  our  statute,  which 
governs,  a  brief  summary  of  the  fiu;ta,  as 
they  appear  in  the  record,  relating  to  tblA 
point,  win  be  of  assistance  in  the  application 


of  the  legal  prindplea  which  wHl  determine 
the  case. 

Mrs.  Lattner,  through  negotiationB  with  a 
local  agent,  arranged  to  borrow  f  1,600^  for 
which,  on  April  1,  1889,  she  ezecated  her 
three  notes  for  fSOO  each,  bearing  interest 
from  date  at  8  per  cent  per  annum,  and  on 
the  same  day  executed  and  delivered  a  deed 
conveying  title  to  certain  farm  lands  as  se- 
curity for  the  payment  of  the  notes.  The 
deed  was  made  under  the  provisions  of  sec- 
tion 1969  et  seq.  of  the  Code  of  1882,  and 
vested  power  in  the  grantee,  its  successors 
and  assigns,  on  default  in  the  payment  of 
principal  or  Interest,  to  sell  the  land,  and  ap- 
ply the  proceeds  to  the  payment  of  the  debt 
The  notes  were  made  payable  to  the  Georgia 
Loan  &  Trust  Company,  and  it  was  also  the 
grantee  in  the  deed.  The  money  which  the 
grantor  received  was  furnished  by  the  Geor- 
gia Loan  &  Trust  Company  under  the  follow- 
ing circumstances:  Mr.  Puckett  was  the  cor- 
respondent of  the  company  at  Gainesville, 
and  the  defendant  in  error  applied  to  him  to 
secure  the  loan  for  her,  agreeing  to  pay  him 
out  of  the  amount  of  the  loan  a  certain  per 
cent  of  the  principal  for  his  services  in  se- 
curing the  loan.  He  forwarded  the  applica- 
tion to  the  company,  and  the  latter,  having 
completed  satisfactory  arrangements  with 
Puckett  as  to  the  division  of  his  commissions 
with  it,  had  the  papers  prepared,  sent  them 
to  Puckett  for  execution,  with  a  check  drawn 
by  Itself  on  the  Chemical  National  Bank  of 
New  York  for  $1,380,  which  was  collected  by 
Puckett  Under  the  arrangement  previotisly 
made  with  the  borrower,  Puckett  was  to  re- 
ceive 12  per  cent  of  the  gross  amount  of  the 
loan,  which  was  divided  between  himself  and 
the  company,  the  latter  receiving  8  per  cent, 
or  $120,  and  the  former  4  per  cent,  or  f60. 
Under  this  arrangement,  Mrs.  Lattner  receiv- 
ed $1,320  from  the  proceeds  of  the  checl^  sent 
by  the  company  to  Puckett  The  company 
has  agents  in  a  number  of  counties  in  Geor- 
gia, who  find  borrowers;  and  also  correspond- 
ents in  the  East,  who  find  investors.  The 
money  which  was  drawn  against  in  New 
York  to  consummate  this  loan  was  money 
placed  in  the  bank  by  Burr  St  Knapp,  of 
Bridgeport,  Conn.,  to  the  credit  of  the  Geor- 
gia Loan  &  Trust  Company.  When  the  ex- 
ecuted papers  were  returned  to  the  company, 
tney  were  forwarded  to  Burr  ft  Knapp,  who 
acted  as  agents  for  the  loan  company.  Prior 
to  the  execution  of  the  papers,  Mrs.  Beach 
had  on  deposit  with  Burr  &  Knapp  $1,500  for 
investment  This  was  deposited  on  Bfarch  1, 
1889,  upon  which  she  was  to  be  paid  interest 
at  the  rate  of  8  per  cent  until  a  satisfactory 
Georgia  mortgage  could  be  furnished  her. 
i^iiB  accepted  the  mortgage  of  Mrs.  Lattner, 
anu  the  papers  were  transferred  to  her  on 
May  8,  1889,  she  paying  for  the  same  the 
amount  of  $1,512,  being  the  principal  and  in- 
terest which  had  accrued  to  that  date. 

1.  Our  Code  declares  that  all  titles  to  prop- 
erty, made  aa  a  part  of  a  usurious  contract,  or 
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to  evade  the  laws  against  usury,  are  void. 
Gir.  Code,  |  2892.  The  nnderlyiEg  question 
In  the  case,  the  answer  to  which  will  establish 
the  fact  whether  this  particular  contract  was 
or  was  not  usurious^  Is,  was  the  plaintiff  in 
error  the  real  lender  of  the  money  borrowed 
by  the  defendant?  If  she  was,  then  the  ver- 
dict and  decree  are  wrong,  because  the  evl- 
dence  affirmatively  shows  that  she  paid  the 
full  amount  of  the  principal,  and  accrued  In- 
terest ot  the  notes.  If  she  was  hot,  but,  on  the 
contrary,  the  company  was,  such  lender,  then, 
under  the  facts,  it  must  be  held  that  the  con- 
tract was  usurious.  There  axe  several  ad- 
judications of  this  court  which  have  been  in- 
voked by  counsel  to  establish  the  proposition 
that  in  law  she  was  the  original  lender,  and 
to  such  of  these  as  we  consider  it  necessary 
we  win  briefly  refer.  Our  attention  has  been 
called  to  the  case  of  Merck  v.  Mortgage  Ck)., 
79  6a.  213,  7  S.  B.  265.  The  two  points  de- 
termined in  that  case  which  are  necessary  to 
be  considered  now  are:  (1)  That  the  fact 
that  a  borrower  contracts  with  one  engaged  in 
the  intermediary  business  of  procuring  loans, 
to  pay  him  out  of  the  loan  for  his  services,  and 
does  so  pay  him,  will  not  infect  the  loan,  the 
lender  having  no  Interest  in  such  Intermediary 
business  or  its  proceeds;  and  (2)  by  using 
intermediaries  as  channels  of  transmission  for 
papers,  relying  upon  their  inspection  of  prop- 
erty and  examination  of  titles,  made  at  the 
borrower's  instance,  and  forwarding  the  mon- 
ey through  them,  the  lender  does  not  consti- 
tute them  his  agents  to  make  the  loan,  and  is 
not  chargeable  with  the  consequences  of  deal- 
ings between  them  and  the  borrower,  whether 
those  dealings  be  public  or  private,  known  or 
unknown.  We  give  full  ^ect  to  the  rulings 
on  this  case,  and  accept  the  propositions  laid 
down  as  being  correct  under  the  reported  facts 
of  the  case.  The  next  case  to  which  our  at- 
tention is  called  is  that  of  Hughes  v.  Gris- 
wold,  82  Ga.  299,  9  S.  B.  1092,  which,  recog- 
nizing the  propositions  laid  down  in  the  Case 
of  Merck,  supra,  goes  further,  and  holds,  where 
the  money  actually  lent  belonged  to  none  of 
the  middlemen  engaged  In  procuring  the  loan, 
the  fact  that  the  notes  and  mortgage  were 
made  payable  to  one  of  them,  who  shared  In 
the  commissions  paid  by  the  borrower,  will 
not  Infect  the  loan  with  usury,  the  lender 
knowing  nothhig  touching  the  payment  of  or 
agreement  to  pay  commissions,  and  having 
acted  in  person  In  contracting  to  make  the 
ken,  fixing  the  terms  thereof,  accepting  the 
security,  and,  having  parted  with  the  full 
amount  of  the  loan,  delivered  the  money  to  one 
of  the  middlemen  engaged  in  procuring  the 
loan.  In  that  case  the  middlemen  did  not,  in 
fact,  lend  the  money.  The  record  shows  the 
fouowing  in  relation  to  the  actual  lending  of 
the  money:  Grlswold  was  a  farmer,  with 
money  to  Invest.  He  called  at  the  office  of 
Moore  &  Ca,  Hartford,  CSonn.,  where  the  ap- 
plication and  abstract  of  title  of  Hughes  was 
lodged,  seeking  a  lender.  After  examination 
of  these  papers,   Grlswold  agreed  to   make 


the  loan,  and  theu  Moore  ft  Go.  wired  another 
kitermedlary,  Lawton,  in  Macon,  Ga.,  to  ckise 
the  same.    This  loan  was  dosed  t^  Lawton, 
and  (m  execution  of  the  papers  Lawton  paid 
over  to  Hughes  the  amount  represented  in  the 
promissory  notes,  less  the  commissions  which 
had  been  agreed  on  between  himself  and 
Hughes,  and  at  once  drew  a  draft  on  Moore 
&  Go.  against  Griswold's  fund  to  rehnburse 
him  the  money  which  he  had  substituted  for 
that  of  the  lender.    But  befbre  the  borrower 
received  any  money  at  all,  Grlswold,  in  Con- 
necticut, had  agreed  to  make  the  loan,  and 
arranged   with   the   intermediary  to  pay   it 
over  to  the  borrower.    What  fMlowed  was  but 
a  simple  transfer  of  money  from  one  to  the 
other,  so  as  to  make  good  the  amount  which 
Lawton,  the  Intermediary,  had  turned  over 
to  Hughes  on  account  of  the  lender,  Grls- 
wold; the  proof  showing  that  Griswold  parted 
with  the  taH  amount  represented  by  the  notes; 
and  while  this  amount,  when  It  reached  the 
hands  of  the  borrower,  was  diminished  under 
a  contract  made  between  the  borrower  and 
the  Intermediary,  who  retained,  by  the  bor- 
rower's consent,  the  commissicms  agreed  on, 
no  part  of  these  commissions  went  to  Gris- 
wold; and  what  this  court  held  in  that  case 
was  that  such  a  transaction  was  not  Infected 
with  usury.     The  reason  it  was  not  so  in- 
fected was  that  Grlswold  was  the  lender.    He 
actually  made  the  loan,  and  furnished  the  fnU 
amount  called  for  by  the  notes.  In  exchange 
for  the  contracts.    The  next  case  to  be  con- 
sidered is  that  of  Stansell  v.  Trust  Co.,  re- 
ported in  96  Ga.  227,  22  S.  B.  898.     In  that 
case  the  court,  after  announcing  that  substan- 
tially the  same  state  of  facts  was  shown  as 
existed  in  the  case  of  Hughes  v.  Griswold, 
ruled  that  the  jury  were  warranted  in  finding 
that  the  notes  sued   upon   were  free   from 
usury.    We  may  therefore  take  it  as  estab- 
lished by  the  foregoing  rulings  of  this  court 
that  the  commissions  chaiged  by  a  middle- 
man under  a  contract  with  a  borrower  to  pro- 
cure him  a  loan  do  not  render  the  loan  usuri- 
ous when  such  middleman,  after  having  found 
a   lender,   turns   over   to   the   borrower   the 
amount  represented  In  the  promise  to  pay, 
less  the  commissions  which  he  had  agreed  to 
pay,  the  lender  in  no  way  participating  in  or 
deriving  any  benefit  from  such  commissions, 
even  though,  when  the  commissions  retained 
be  subtracted  from  the  named  principal.  It  ap- 
pears that  the  interest  contracted  to  be  paid 
exceeds  the  rate  of  8  per  cent  per  anniun  on 
the  actual  amount  received  by  the  promisor. 
It  seems  to  be  further  established  by  the 
cases  referred  to  that  when,  through  the  serv- 
ices of  a  middleman,  a  lender  has  been  found 
who  agrees  to  make  the  loan  on  an  inspection 
of  the  papers,  and  authorizes  the  intermediary 
to  close  it,  the  fact  that  the  Intermediary  loses 
it  in  obedience  to  such  instructions,  and  takes 
payable  to  himself,  as  a  temporary  arrange- 
ment, the  note  representing  the  amount  of  the 
loan  and  tJue  in  himself  to  the  property  glvni 
as  security,  and  also,  for  the  time  being,  sub- 
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idtntes^  for  the  fimds  of  the  lender  deposited 
in  a  distant  state,  necessary  funds  of  his  own 
for  the  purpose  of  ckwing  the  loan,  these 
thlngB  do  not  of  themselves  render  the  con- 
tract nsorioos.  To  this  extent,  and  no  farther, 
has  this  coiBTt  gone  in  ruling  on  the  subject 
Speaking  for  myself,  it  has  gone  quite  tai 
enough  to  be  within  the  pale  of  our  law,  as  I 
constrae  it 

The  facts  of  this  case  distinguish  It  from 
any  of  those  referred  to.  As  in  those  cases, 
here  was  an  intermediary.  That  intermedi- 
ary was  a  correspondent  of  the  Georgia  I^oan 
ft  Trust  Company.  The  latter  company,  ac- 
cording to  the  evidence,  forwarded  the  appli- 
cation made  to  the  East  It  seems  that  the 
plaintiff  In  error  desired  to  make  an  Invest- 
ment In  the  way  of  a  loan  secured  by  farm 
lands  In  Georgia,  and  in  furtherance  of  this 
pmpose  she  had  deposited  with  Burr  ft 
Knapp  the  sum  of  f  1,500,  with  which  it  was 
understood  she  wonld,  when  an  opportunity 
presented  itself,  make  an  investment  of  this 
character,  which  should  be  satisfactory  to 
her.  It  cannot  be  contended  that  she  intend- 
ed to  make  this  loan,  because  the  money  was 
deposited  a  month  before  the  papers  were 
executed.  What  she  desired  to  do  was  to 
lend  the  sum  of  $1,600  on  farm  lands  in  Geor- 
gia when  she  could  be  assured  and  satisfied 
that  It  would  be  made  according  to  her  wish- 
es. It  was  not  her  purpose  to  make  any  par- 
ticular loan,  but  to  Jndge  of  those  which  were 
snbmitted,  and  make  her  selection.  The  ap- 
plication was  examined  t^  the  correspond- 
ents of  the  company,  and  appearing  to  be  a 
desirable  loan,  the  company  dosed  it,  and 
furnished  its  own  money  to  the  borrower,  and 
took  from  her  promissory  notes  payable  to 
itself,  secured  by  a  deed  to  land,  in  which 
deed  it  was  the  grantee.  At  the  same  time 
It  retained  8  per  cent  on  the  principal  amount 
as  the  part  of  the  commissions  which  it  had 
been  agreed  should  be  paid  to  it  by  the  first 
mtermediaiy  who  received  the  application. 
One  difference  between  this  and  all  the  other 
cases  is  that  at  the  time  the  money  was  re- 
ceived by  the  borrower,  and  she  had  executed 
her  promises  to  pay,  and  pledged  her  prop- 
erty as  security,  there  was  no  person  or  cor- 
poration other  than  the  company  who  could 
stand  in  the  relation  of  lender  to  the  defend- 
ant In  error.  No  one  had  agreed  to  take 
that  loan;  no  one's  money  had  been  depos- 
ited to  make  this  particular  loan;  and  yet 
the  contract  of  borrowing  and  lending  had 
been  consummated,  and  there  had  been  cre- 
ated a  named  debtor  and  creditor.  The  con- 
tract was  an  entirety,  complete  in  all  its 
parts,  and  nothing  remahied  to  be  done  to 
make  it  valid  and  binding.  Being  so,  who 
was  the  lender?  The  answer  must  be  that  it 
was  the  loan  and  trust  company.  Subse- 
quent to  the  consummation  of  the  loan,  the 
notes  and  security  deed  were  forwarded  to 
Bridgeport,  Conn.  At  a  convenient  time,  the 
plaintiif  in  error  was  notified  to  come  and 
examine  these  and  other  papers;  and  when 
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she  came,  after  an  examination,  she  decided 
to  take  these  notes  and  the  deed  as  security. 
This  was'one  month  and  seven  days  after  the 
original  contract  had  been  closed;  and  not 
until  then,  even  under  the  theory  of  the 
plaintiff  in  error,  had  she  consented  or 
agreed,  or  authorized  any  one  to  consent  or 
agree  for  her,  that  she  would  become  the 
lender  of  this  money.  When  she  agreed  to 
take  these  papers  as  her  investment,  the 
promissoiy  notes  were  transferred  to  her  by 
the  loan  and  trust  company,  and  all  their 
rights  and  interests  under  the  security  dee^ 
assigned.  This  occurred  on  May  8th.  The 
date  of  the  original  transactions  between  the 
defendant  hi  error  and  the  loan  and  trust 
compauy  was  April  1,  1889.  Further  than 
that,  the  testimony  shows  that  on  the  1st  day 
of  March,  1889,  Mrs.  Beach  deposited  $1,600 
with  Burr  &  Knapp  to  be  retained  by  them 
until  a  satisfactory  Georgia  mortgage  could 
be  furnished  her.  Upon  this  sum  Burr  & 
Knapp  agreed  to  and  did  pay  her  8  per  cent 
interest  until  the  8th  day  of  May,  1889,  when, 
after  Inspection,  she  concluded  to  accept  the 
notes  and  security  deed  of  the  defendant  in  er- 
ror; and  H.  M.  Knapp,  of  that  firm,  testifies 
that  she  paid  for  the  same  the  amount  of  $1,- 
612,  being  the  amount  of  the  loan  and  accrued 
interest  to  that  date.  This  was  a  purchase  by 
Mrs.  Beach  of  these  notes,— a  plain  and  simple 
contract  of  bargain  and  sale,— and  in  no  as- 
pect of  the  case  can  she  be  considered  as  a 
lender  of  the  money  to  defendant  in  error.  If 
it  were  otherwise,  no  distinction  between  a 
contract  of  lending  and  a  contract  of  purchase 
from  the  lender  of  his  evidences  of  debt  would 
exist.  But,  if  not  conclusive  of  this  question, 
under  the  facts,  it  Is  certainly  sufficient  to 
support  a  ruling  that  the  plaintiff  in  error  was 
not  the  original  lender  to  note  that  the  Georgia 
Loan  ft  Trust  Company,  on  the  21st  day  of 
August,  1896,  executed  a  deed  of  conveyance 
to  l4tura  J.  Beach,  reciting  a  consideration  of 
f  1,600  paid  by  Mrs.  Beach,  and  conveying  to 
her  the  lands  described  in  the  deed  from  the 
defendant  in  error  to  the  loan  and  trust  com- 
pany, being  the  deed  executed  at  the  time  of 
the  consummation  of  the  loan  in  1889.  This 
deed  to  Laura  J.  Beach  recited  that  it  was 
made  l!or  the  purpose  of  transferring  and  con- 
veying to  her  all  the  rights  and  titie  of  the 
company  In  and  to  the  land  aforesaid,  and  an 
of  the  company's  rights  and  powers  under  the 
deed  of  the  1st  of  April,  1889,  by  Mrs.  Latt- 
ner,  which  was  made  to  secure  the  payment  of 
the  promissory  notes  given  for  the  land.  It 
further  recited  that  the  deed  was  recorded  in 
the  ofilce  of  the  clerk  of  the  superior  court  of 
Hall  county,  and  that  the  notes  therebi  de- 
scribed have  been  sold  and  transferred  by  said 
company  to  the  said  Beach.  We  are  bound  to 
and  do  rule  that  under  these  facts  the  Jury 
was  Justified  in  finding  that  the  plaintiff  in 
error  was  not  the  original  lender  to  the  defend- 
ant in  error,  but  that  the  Georgia  Loan  ft 
Trust  Company  was;  and,  it  being  admitted 
that  that  company,  in  making  this  loan,  re- 
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serred  a  greater  enm  f or  the  nse  of  tbe  money 
than  the  legal  interest,  the  contract  was,  In 
coneeauenoe,  neurioiifl. 

2.  The  security  deed  in  this  case  having 
been  made  to  the  QecMrgia  Loan  &  Trust  Com- 
pany, and  that  company  having  transferred 
the  same  to  the  plaintiff  in  erroc,  assigning 
all  its  rights  and  powers  to  her,  and  having 
further  subsequently  executed  a  formal  deed 
conveying  to  her  the  land  for  the  purposes 
for  which  they  held  it,  and  giving  to  her 
the  rights  it  had,  the  question  arises,  what  ti- 
tlQ  or  security  did  she  receive  by  such  assign- 
ment of  the  first  and  the  execution  of  the 
later  deed?  As  before  stated,  titles  to  prop- 
erty made  as  a  part  of  a  usurious  contract  are 
by  direct  legii^tlon  declared  to  be  void.  Our 
construction  of  the  law  applicable  to  the  facts 
of  this  case  places  the  notes  given  for  the 
borrowed  money  in  this  class  of  obnoxious 
agreements,  and  the  deed  which  passes  the 
title  as  a  pledge  for  their  payment  must  fall 
under  the  ban  of  the  law.  We  are  not  now 
concerned  with  the  application,  or,  more  cor- 
rectly speaking,  the  interpretation,  proper  to 
be  given  to  this  provision  of  the  law,  when 
tiie  substantial  rights  of  third  persons,  who, 
in  good  faith,  without  icnowledge  or  notice, 
and  in  advance  of  the  time  of  payment,  have 
become  Involved.  As  to  them,  well-settled 
principles  of  equity  have  been  invoked  to  lim- 
it the  operation  of  the  statute.  Nor  are  we 
here  to  discuss  the  power  of  a  stranger  to 
the  contract,  to  invoke  its  provisions,  al- 
though it  Is  a  sound  principle  of  law  that 
the  defense  of  usury  is  a  personal  privilege. 
Under  the  law,  notwithstanding  the  notes 
represent  a  usurious  contract,  they  are  not 
voiu,  but  are  collectible  as  to  the  principal, 
wiiu  legal  interest,  but  the  same  element  of 
validity  does  not  attach  to  the  deed.  In  this 
case  tiie  deed  was  directiy  made  as  a  part  of 
tue  contract;  indeed,  it  was  executed  to  se- 
cure an  amount  which  included  the  excess  of 
legal  interest  on  the  principal.  The  defend- 
ant in  error  was  not  a  stranger  to  this  con- 
tract, but  was  the  maker  of  the  instrument 
which  secured  it.  When  it  went  into  the 
hands  of  the  Georgia  Loan  &  Trust  Company, 
the  statute  declared  it  then  void.  Being  so, 
the  loan  and  trust  company  could  vest  in  no 
one  titie  to  tne  property  thereby  conveyed,  or 
any  benefits  under  the  original  conveyance. 
A  void  deed  has  no  force  or  effect  anywhere, 
or  on  any  occasion,  when  the  circumstances 
render  it  capable  of  attack.  It  was  not  a 
negotiable  instrument.  The  titie  to  the  prop- 
erty could  not  get  into  the  hands  of  a  bona 
fide  holder  by  transfer  or  aasignment  of  the 
deed.  It  purported  to  convey  titie  to  a  par- 
ticular person,  and  a  purchaser  from  that 
person  could  take  only  the  titie  the  original 
grantee  had.  If  he  had  none,  his  grantee 
could  take  none.  If  it  was  void  in  the  hands 
of  the  grantee,  nothing  could  flow  from  it  A 
conveyance  of  land  made  nominally  in  pay- 
ment of  a  usTuious  debt,  but  really  as  se- 
curity for  Its  payment,  is  tainted  with  usury. 


and  void.  Baggett  v.  Trolock,  77  Oa.  800. 
3  S.  B.  162.  It  has  been  repeatedly  deter- 
mined by  this  court  that  a  deed  given  in  pay- 
ment of  a  d^t»t,  although  usury  may  have  en- 
tered into  the  consideration,  is  not  thereby 
rendered  void.  It  Is  otherwise  when  given 
to  secure  the  usurlons  debt  Harris  v.  HuU, 
70  6a.  832.  Nor  does  it  make  any  difference 
wheuier  a  deed  be  made  under  the  provisions 
of  section  1969  et  seq.  of  tiie  Code  (188C9,  or 
under  the  general  law-  If  it  is  made  as  part 
of  a  usurious  contract,  it  is  void;  and,  if 
the  deed  be  void  as  titie,  it  cannot  have  ef- 
fecv  as  an  equitable  mortgage,  because  unless 
titie  passes,  an  equitable  mortgage  is  not  cre- 
ated by  a  conveyance  of  land.  McLaren  v. 
Clark,  80  6a.  424,  7  a  B.  230,  citing  Broach 
V.  Smith,  75  6a.  Iba;  Morrison  v.  Markham, 
78  6a.  161,  1  S.  B.  425;  Pope  v.  Marshall, 
78  6a.  635,  4  S.  B.  116;  Baggett  v.  Trulock, 
77  6a.  369,  3  6.  B.  102.  Such  a  deed,  there- 
fore, being  void  in  the  hands  of  the  original 
grantee,  the  grantee  cannot  make  a  valid 
conveyance  even  to  an  innocent  purchaser 
without  notice  of  the  usury.  Pottle  v.  Lowe 
(decided  Nov.  9, 1896)  27  S.  B.  145,  and  Angler 
V.  iSmith  (last  term,  not  yet  officially  report- 
ed) 28  S.  B.  167.  Mr.  Tyler,  in  his  work  on 
Usury  (page  402),  says:  "The  doctrine  of  the 
authorities  is  that  no  contract  or  other  se- 
curity which  is  valid  in  its  inception  can  be 
invalidated  by  any  subsequent  usurious  trans- 
action; and,  on  the  other  hand,  there  is  no 
possible  way  by  which  a  contract  or  other  se- 
curity which  is  usurious  in  its  hiceptkxi  can 
be  made  good."  This  deed,  then,  being,  as 
title,  void  at  its  execution,  we  think  that,  as 
against  the  grantor,  neither  the  grantee  nor 
any  subsequent  transferee  could  derive  any 
titie  under  or  benefit  firom  it,  even  though 
value  was  paid,  and  there  was  no  notice  of 
the  fact  of  usury. 

8.  Under  the  power  of  sale  contained  in  the 
deed  which  had  been  transferred  and  asrigned 
to  Mrs.  Beach,  she  had  advertised,  and  was 
proceeding  to  sell,  the  land  conveyed  by  such 
deed  for  the  purpose  of  applying  the  proceeds 
to  the  payment  of  the  promissory  notes  which 
Mrs.  Beach  held  against  Mrs.  Lattner.  There- 
upon Mrs.  Lattner  brought  her  petition  pray- 
ing that  the  sale  be  enjoined,  setting  up  that 
the  deed  was  void  for  the  reason,  among 
others,  that  the  loan  which  It  was  made  to 
secure  was  usurious,  and  therefore  the  deed 
conveyed  no  titie,  and  prayed  its  cancellation. 
To  this  petition  Mrs.  Beach  made  answer, 
claiming  that  she  was  the  real  lender  of  the 
money  from  the  beginning,  and  that  the  loan 
and  trust  company  was  a  mere  intermediary. 
She  denied  that  the  loan  was  infected  with 
usury,  and  by  way  of  cross  petition  set  up 
that  Mrs.  Lattner  was  utterly  insolvent,  and 
was  in  possession  of  and  enjoying  the  land 
conveyed  by  the  deed,  which  was  insuffident 
In  value  to  repay  the  loan,  and  praying  for  a 
general  judgment  for  the  amount  due  on  the 
notes,  and  for  a  spedal  lien  upon  the  land 
of  the  force  and  dignity  and  of  the  natun 
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proTlded  in  lectloii*  196CM.9n  of  the  Code 
(1882).  On  tbe  immen  and  questions  made 
by  these  ideadingBt  the  eanse  was  tried  and 
submitted  to  the  Jury.  It  appeals  that,  after 
the  jury  had  retired  to  consider  tlie  case  and 
make  np  tlieir  verdict*  an  amendment  was 
filed  by  counsel  for  Mrs.  Beach,  making  the 
additional  allegation  or  defense  that,  even  if 
the  notes  were  tainted  with  nsoiy,  the  court 
shonld  not  giant  the  relief  adced  by  plaintiff 
mitil  she  tendered  the  amount  which,  in  her 
pleadings  on  the  trial,  she  admitted  owing  to 
the  defendant  on  the  notes;  and  defendant 
prayed  that  all  relief  sought  by  plaintiff  be 
refosed  except  on  condition  that  defendant's 
equities  are  protected  either  by  payment  to 
her  of  91.820,  with  Interest  from  April  1, 1889, 
and  attorney's  fees,  as  provided  in  the  con* 
tract  sued  on*  or  by  the  sale  of  the  property 
under  decree  of  the  court,  and  the  payment 
of  the  proceeds  to  the  defendant  It  is  urged 
by  counsel  fOr  plaintiff  in  error  as  a  reason 
why  a  new  trial  should  be  granted  that,  not- 
withstanding this  amendment,  the  Jury  re- 
turned a  verdict,  finding,  among  other  things, 
that  the  security  deed  was  void  for  usury, 
and  thereupon  the  court  decreed  its  cancela- 
tion. There  is  no  doubt  but  that,  under  the 
provisions  of  our  Glvil  Oode  (sections  6007, 
5101),  as  heretofore  construed  by  this  Court, 
the  right  to  amend  pleadings  may,  subject  to 
such  terms  as  the  Judge  properly  imposes,  be 
exercised  at  any  stage  of  the  case,  and.  even 
after  the  time  when  the  Jury  has  retired  to 
make  up  their  verdict  This  proceeding  hav- 
ing been  instituted  prior  to  the  passage  of 
the  amending  practice  act  of  1896,  a  portion 
of  which  is  codified  In  section  5067  of  the 
Civil  Ck)de,  and  which  tends  to  restrict  the 
rii^t  of  amendment  it  will  be  understood  that 
what  is  said  above  has  reference  to  the  law 
as  it  stood  prior  to  the  passage  of  that  act 
It  appears  that  although  the  amendment  was 
filed,  it  was  never  submitted  to  or  acted  upon 
by  the  Jury,  their  attention  was  never  di- 
rected thereto,  and,  indeed,  the  record  shows 
that  in  rendering  their  verdict  they  did  so  in 
absolute  ignorance  of  the  fact  that  such  a 
defense  had  been  made.  It  is  the  duty  of 
courts  and  Juries  to  determine  cases  upon  the 
issues  and  questions  raised  by  the  pleadings 
submitted;  and  in  testing  the  legality  or  va- 
lidity of  tiie  verdict  and  Judgment  this  court 
can  only  look  to  the  pleadings  and  evidence 
submitted,  and  upon  which  they  rest  No 
request  was  made  to  the  court  to  recall  the 
Jury,  and  charge  them  the  law  concem- 
tug  the  defense  introduced  by  the  amend- 
ment No  exception  to  his  omission  to  do  so 
Is  taken,  but  the  contention  is  that  in  view 
of  this  amendment  the  relief  granted  could 
not  equitably  be  allowed.  We  do  not  under- 
stand how  this  court  can  consistently  declare 
a  verdict  contrary  to  the  law  because  of  the 
existence  of  a  matter  of  defense  to  some  of 
the  relief  prayed,  which,  however,  the  party 
claiming  the  benefit  thereof  omitted  altogeth- 
er to  present  at  the  proper  time.    In  revenlng 


Judgments,  appellate  eourts  not  uncommonly 
direct  the  lower  court  to  allow  amendments, 
especially  if  the  error  wlU  be  obviated  there- 
by; but  it  is  not  the  practice  to  reverse  a 
Judgment  when  no  errors  are  found  therda 
in  order  to  give  a  party  an  opportunity  to 
make  defenses  which  he  did  not  ask  for  in  the 
course  of  the  original  proceedings  on  which 
the  trial  was  had  and  the  verdict  rendered. 
1  JBnc.  PL  &.  Prae.  p.  617,  and  authorities 
dted.  8o,  likewise,  a  verdict  and  Judgment 
otherwise  free  from  error  will  not  be  reversed 
because  of  a  defense  which  existed  which 
was  not  in  fact  presented  and  urged  before 
the  Juiy  trying  the  cause. 

4.  It  Is  a  well-recognized  principle,  frequent- 
ly found  in  the  rulings  of  this  court  that 
though  a  deed  be  void  for  usury,  equity  will 
not  decree  its  cancellation  without  payment 
or  tender  of  the  principal  and  lawful  interest 
and  this  upon  the  principle  that  whoever 
would  have  equity  must  do  equity.  CampbeU 
V.  Murray,  62  Ga.  86;  Dotterer  v.  Freeman, 
88  Ga.  480,  14  S.  B.  863.  The  defendant  In 
error  having  admitted  owing  a  given  amount 
of  principal  and  lawful  interest  thereon,  she 
was  not  entitled  to  an  equitable  decree  for  a 
cancellation  of  the  deed,  had  a  proper  de- 
fense, invoking  the  equitable  principle  above 
referred  to,  been  made  In  due  time,  and  thus 
become  a  part  of  the  pleadings  upon  which 
the  verdict  and  Judgment  were  founded.  As 
has  been  shown,  however,  the  cause  was  tried 
and  determined  exclusively  upon  another  is- 
sue, viz.  whether  the  deed  was  or  was  not 
infected  with  usury.  There  was  sufficient 
eridence  to  support  the  finding  of  the  Jury 
that  the  deed  was  made  as  a  part  of  a  usu- 
rious contract  and,  there  being  In  the  cause 
as  it  was  submitted  to  the  Jury  for  their  de- 
termination no  defense  invoking  an  applica- 
tion of  the  equitable  rule  above  referred  to, 
we  think  the  verdict  and  Judgment  allowing 
the  plaintiff  the  equitable  relief  prayed  for 
may  lawfully  stand.  Although  the  doctrine 
invoked  by  the  plaintiff  in  error  rests  upon 
the  highest  principles  of  equity  and  good  con- 
science^ and  should  be  applied  wherever  It 
is  prop«  to  do  so,  we  know  of  no  rule  of  law 
requiring  the  court  and  Jtny  to  give  expres- 
sion thereto  in  the  absence  of  a  defense  in- 
volLing  its  application. 

&  From  what  has  been  said  in  the  preceding 
divisions  of  this  opinion,  we  think  it  follows 
that  a  result  authorized  by  the  pleadings  and 
evidence  as  they  stood  when  the  verdict  was 
rendered  was  reached,  and  hence  we  find  no 
good  reason  for  reversing  the  Judgment  of  the 
court  below.  In  concludhEig  this  opinion  of 
the  court  it  is  due  that  I  should  say  for  my- 
self that  when  the  case  was  taken  up,  and 
the  Judgment  rendered  as  indicated  in  the 
headnotes,  I  fully  assented  to  all  the  proposi- 
tlons  therein  announced;  but  on  a  subse- 
quent satisfactory  investigation  of  such  au- 
thorities as  I  think  control  I  am  disposed  to 
question  the  correctness  of  that  part  of  the 
ruling  which  allows  a  decree  that  gives  relief 
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against  the  effect  of  a  usarious  contract,  to 
one  who  seeks  it  without  tendering  or  offer- 
ing to  pay  the  amount  admitted  to  be  legally 
due,  to  stand.  I  am  hi  perfect  accord  with 
my  brethren  on  all  the  other  points  ruled. 
Judgment  allirmed. 


(100  Oa.  342)  *< 

BLDBR  T.  OOLLIER  et  al..  County  Gom*rs. 

(Supreme  Court  of  G^rgia.     March  8,  1887.) 

Taxatiok^Constitutional.  PnitPosBs  —  Pbnsions 
—Paupers. 

1.  The  act  of  March  8, 1875.  '*for  the  relief  of 
maimed  and  indigent  soldiers,'^  not  being  Buch  a 
local  or  private  act  as  is  embraced  within  the 
intent  and  meaning  of  paragraph  4  of  section  1 
of  article  12  of  the  constitution,  was  not  kept  in 
force  by  virtue  of  that  paragraph;  and  conse- 
quently, if  in  conflict  with  the  proyisions  of 
paragraph  2  of  section  6  of  article  Y  of  the  con- 
stitution, which  specifies  and  limits  the  purposes 
for  whicn  taxes  may  be  levied  by -counties,  the 
act  in  question  was  thereby  repealed. 

2.  This  act  does  conflict  with  the  last-mention- 
ed paragraph  of  the  constitution,  because  that 
paragraph  contains  no  language  which  would 
warrant  county  taxation  for  the  purpose  of  rais- 
ing money'  to  pay  an  annual  pension  to  each 
member  of  a  spedfled  class  of  Confederate  sol- 
diers, who  "has  not  more  than  one  thousand  dol- 
lars of  taxable  property."  The  authority  to  im- 
pose such  taxation  is  certainly  not  derivable 
from  the  general  power  of  levying  taxes  '*to  sup- 
port paupers." 

8.  The  general  assembly  has  and  exercises  the 
power  of  providing  by  state  taxation  for  the  pay- 
ment of  pensions  to  Confederate  soldiers. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  n.  Lumpkin,  Judge. 

Petition  by  W.  R.  Elder  for  mandamus  di- 
rected to  C.  A.  Collier  and  others,  as  commis- 
sioners of  Fulton  county.  There  was  a  judg- 
ment denying  the  writ,  and  petitioner  brings 
error.     Affirmed. 

Longino  &  Golightly,  for  plahitiff  hi  error. 
Jj.  Z.  Rosser,  for  defendants  in  error. 

LUMPKIN,  P.  J.  In  1875  the  general  as- 
sembly passed  an  act  for  the  relief  of  maim- 
ed and  indigent  soldiers.  It  provided  for  the 
levying  of  a  special  county  tax  for  the  purpose 
of  raising  a  fund  from  which  to  pay  $100 
annually  to  each  Confederate  soldier  who  had 
not  more  than  $1,000  of  taxable  property, 
and  who  had  lost  both  eyes  or  two  limbs  in 
miatary  service  during  the  late  Civil  War. 
See  Acts  1875,  pp.  107,  108.  The  present  ccm- 
stitutlon,  which  was  ratified  by  a  vote  of  the 
people  on  the  6th  day  of  December,  1877, 
declares:  '*The  general  assembly  shall  not 
have  power  to  delegate  to  any  county  the 
right  to  levy  a  tax  for  any  purpose,  except 
for  educational  purposes  in  instructing  chU- 
dren  in  the  elementary  branches  of  an  Eng- 
lish education  only;  to  build  and  repair  the 
public  buildings  and  bridges;  to  maintain  and 
support  prisoners;  to  pay  jurors  and  coroners, 
and  for  litigation,  quarantine,  roads  and  ex- 
penses of  courts;  to  support  paupers  and  pay 
deots  heretofore  existing."    Civ.  Code,  §  6892. 


W.  R.  Elder,  a  soldier  who  had  lost  both  of 
his  eyes  while  serving  in  the  Confederate 
army,  was,  under  the  provisions  of  the  act 
above  cited,  paid  an  annual  pension  of  $100 
from  the  treasury  of  Fulton  county  for  a  pe- 
riod of  more  than  16  years,  which  included 
the  year  1806.  The  board  of  commissioners 
of  that  county  having  refused  to  levy  any 
tax  for  the  year  1896  for  the  payment  of  pen- 
sions of  this  character,  the  plahitiff  in  error 
applied  for  a  mandamus  to  compel  them  to 
do  so.  His  bill  of  exceptions  assigns  as  er- 
ror the  refusal  of  the  superior  court  to  grant 
the  writ  of  mandamus.  One  of  the  reasons 
assigned  in  the  answer  of  the  commissioners 
for  declining  to  levy  the  tax  was  that  the 
act  of  1875  had  been  abrogated  by  the  above- 
quoted  paragraph  of  the  constitution.  We  are 
constrained  to  hold  that  the  position  thus 
tak^  was  correct,  and  tiiat  the  si^periw 
court  rightly  so  adjudged.  While  we  regret 
uiat  the  provisions  of  our  constitution  relat- 
ing to  county  taxation  are  so  stringent  as  to 
exclude  from  the  benefits  provided  for  in  the 
act  of  1876  the  few  remaining  veterans  in 
whose  uehalf  it  was  enacted,  and  whose  num- 
ber Is  annually  decreasing,  we  have  no  elec- 
tion but  to  carry  out  the  will  of  the  people 
as  expressed  in  their  organic  law.  For  our- 
selves, we  would  have  been  very  glad  indeed 
if  tliese  old  heroes  had  been  permitted  to  con- 
tinue to  draw  thefar  annual  stipend  from  the 
counties  in  which  they,  respectively,  live; 
but  this^  we  think,  was  forbidden  by  the  peo- 
ple themselves  in  convention  assembled.  It 
is  ouvious,  however,  that  the  old  soldiers  were 
not  overlooked,  for  that  very  convention  pro- 
vided for  furnishing  them  with  artificial 
limbs.  Civ.  Code,  S  6882.  Having  done  this, 
and  having  specifically  limited  the  purposes 
for  which  county  taxes  might  be  levied,  with- 
out including  any  provision  for  Confederate 
soldiers,  the  conclusion  is  irresistible  that 
there  waJs  no  intention  to  allow  anything  to 
them  from  county  treasuries. 

It  was  insisted  here  that  the  language,  **the 
general  assembly  shall  not  have  power  to  dele- 
gate to  any  county  the  right  to  levy  a  tax  for 
any  pmpose,"  etc,  was  not  Intended  to  deprive 
counties  of  any  existing  right  to  levy  taxes.  We 
find  it  impossible  to  give  our  assent  to  the  cor- 
rectness of  this  proposition.  To  do  so  would 
simply  be  to  emasculate  the  paragraph  in 
question  of  much  of  the  force  it  was  designed 
to  have.  In  other  words,  we  think  this  par- 
agraph means  that  there  shall  be  no  county 
taxes  for  any  purposes  except  those  express- 
ly therein  enumerated.  A  casual  reading  of 
it  will  show  that  it  confers  no  authority  for 
paying  pensions  to  soldiers  out  ot  funds  to  be 
raised  by  coimty  taxation.  It  would  be  invidi- 
ous to  declare  that  the  words  "to  sui^ort 
paupers"  were  applicable  to  them,  and  more- 
over the  act  of  1875  itself  allows  pensions  to 
soldiers  having  taxable  property  not  exceed- 
ing $1,000  In  value.  A  man  owning  property 
to  this  amount  could  in  no  event  be  called  a 
pauper. 
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Another  contention  of  the  plaintiff  In  error 
waB  that  the  act  of  1875  was  kept  In  force 
by  another  paragraph  of  the  constltation, 
which  declares  that  "local  and  private  acts 
passed  for  the  benefit  of  counties,  cities, 
towns,  corporations,  and  private  personSi,  not 
inconsistent  with  the  supreme  law,  nor  with 
this  constitution,  and  which  have  not  ex- 
pired nor  been  repealed,  shall  have  the  force 
of  statute  law,  sublect  to  Judicial  decision  as 
to  their  validity  wh^i  passed,  and  to  any 
limitations  imposed  by  their  own  terms.** 
Civ.  Code,  I  6985.  This  paragraph  certainly 
cannot  be  held  applicable  to  the  act  of  1876, 
which  was  a  general,  and  not  a  local  or  pri- 
vate, law.  This,  we  think,  is  apparent  with- 
out argument. 

The  provisions  of  the  constitution  embraced 
In  section  6882  of  the  Civil  Code  have  been 
-extended  by  various  amendments  looking  to 
the  further  relief  of  Confederate  soldiers,  and 
also  bestowing  certain  benefits  upon  their 
widows.  So  it  seems  to  be  the  settled  pol- 
icy of  the  state  to  provide  pensions  for  these 
-classes  of  persons  exclusively  by  state  taxa- 
tion, and  it  is  not  hnproper  to  remark  that 
the  various  general  assemblies  which  have 
dealt  with  these  matters  have  been  as  liberal 
in  this  respect  as  the  financial  condition  of 
the  people  of  this  state  will  allow.  Judgment 
amrmed. 


<100  6a.  3«S) 

COLLIER  et  al.,  County  Com*n,  v.  ELLIOTT 
et  al. 

{Supreme  Court  of  Georgia.     March  4,  1897.) 

CotiTNTiBs— Folic B  Ofpicbrs  ^  Comm ibsionbrs  ot 

KOADS   AND   RbVBNUBB. 

1.  There  is  no  law  authoriiing  or  empower- 
ing the  commissioDers  of  roads  and  revenues  of 
Fulton  county  to  establish  a  board  of  "county 
police,"  charged  with  the  duty  of  making  arrests 
or  otherwise  enforcing  the  criminal  laws  of  this 
state. 

2.  The  record  in  the  present  case  disclosing 
with  certainty  that  the  "county  police"  were  not 
appointed  for  the  purpose  of  inspecting  roads  and 
bridges,  but  that  their  duties,  under  the  rules  and 
regulations  prescribed  for  their  government, 
were  exclusively  those  of  police  officers  proper, 
the  court  was  right  in  enjoming  the  county  com- 
missioners from  paying  out  of  the  county  funds 
the  persons  so  appointed  for  their  services  as  po- 
licemen. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county;  J. 
H.  Lumpkin,  Judge. 

Action  by  B.  B.  Elliott  and  others  against 
0.  A..  Collier  and  others,  commissioners  of 
roads  and  revenues  of  Fulton  county,  for  in- 
junction. There  was  a  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

Luther  Z.  Rosser,  for  plaintiffs  in  error. 
Lewis  W.  Thomas,  for  defendants  in  error. 

LUMPKIN,  P.  J.  The  commissioners  of 
roads  and  revenues  of  Fulton  county,  some 
years  ago,  passed  an  order  by  which  they  un- 
dertook to  establish  a  board  of  "county  po- 
lice,*' and  to  prescribe  rules  and  regulations  for 


the  government  of  this  force.  It  was  made 
the  duty  of  the  men  composing  it  "to  arrest 
and  make  cases  agahist  an  parties  in  Fultoa 
county  whom  they  know,  or  may  have  evi- 
dence against,  fbr  the  violation  of  any  state 
law."  These  men  were  furnished  with  horses 
and  pistols,  and  provided  with  <iuarters  at  the 
Fultxxn  county  barradcs.  Not  one  word  in  the 
order,  or  in  the  rules  and  regulations  above 
mentioned,  made  it  the  duty  of  the  members 
of  this  organization  to  hispect  the  public  roads 
and  bridges  of  the  county,  or  to  make  any 
report  as  to  their  condition.  After  the  lapse 
of  some  time,  the  county  board  passed  another 
order,  reciting  that  at  a  previous  session  it  had 
been  determhied,  '*in  order  that  the  public 
roads  and  bridges  might  have  proper  over- 
sight and  inspection,  and  that  this  board  might 
have  constant  knowledge  of  the  condition  of 
the  roads  and  bridges  of  the  county,  that 
the  public  Interests  would  be  advanced  by  the 
appohitment  of  hispectors  who  should  be  char- 
ged with  the  duty  of  r^olarly  inspecting  all 
the  roads  and  bridges  hi  the  county,  and  mak- 
ing reports  monthly,  or  oftener  if  required  by 
this  board,  of  the  condition  of  said  'roads  and 
bridges."  This  order  then  proceeded  to  recite 
that  it  was  deemed  advisable  to  employ  these 
men  as  the  "road  Inspectors"  of  the  county, 
at  specified  salaries;  and,  further,  that,  at  the 
term  when  the  <Mriglnal  order  was  passed,  it 
had,  by  oversight,  designated  a  named  per- 
son "as  chief  of  county  police,  when  in  fiict 
the  position  to  which  he  was  appointed  by  this 
board,  and  for  which  he  had  been  paid  out  of 
the  county  funds,  was  that  of  inspector  of 
roads  and  bridges,  his  appointees  •  •  • 
being  assistant  inspectors  of  roads  and  bridg- 
es, and  having  been  paid  accordingly";  and  It 
was  thereupon  ordeicd  that  the  original  order 
be  amended,  and  that  the  mhiutes  of  the  board 
be  "corrected  to  conform  to  the  foregoing  re- 
citals." Then  followed  the  appointment  of  a 
"chief  bispector  of  roads  and  bridges,"  and 
of  certain  persons  as  "assistant  inspectors  of 
roads  and  bridges,"  at  specified  salaries.  But, 
notwithstanding  the  fact  that  the  commission- 
ers thus  changed  the  official  designation  of 
the  persons  so  appointed,  the  duties  which 
the  preamble  to  this  order  indicated  would  be 
expected  from  the  chief  and  assistant  "in- 
spectors," as  to  examining  the  roads  and 
bridges  af  the  county,  and  making  reports 
thereon,  were  not  defined,  and  the  ord^  con- 
tained nothing  In  terms  directing  them  to 
perform  any  such  duties.  Some  time  later, 
the  board  of  commissioners,  evidently  over- 
looking the  terms  of  the  order  last  above  re- 
ferred to,  passed  yet  anoth^  order,  providing 
for  "the  appointment  of  five  additional  county 
policemen,  to  serve  at  the  same  compensation 
now  received  by  the  others,  and  under  the 
same  rules,"  still  failing  to  impose  upon  these 
appointees  any  duty  as  to  roads  and  bridges. 

The  foregoing  is  a  fair  summary  of  the  ac- 
tion taken  by  the  county  commissioners  with 
leference  to  the  appointment  of  these  officials, 
and  the  services  they  were  expected  to  render 
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Tlie  eyldence,  as  a  whcde,  shows  beyond  tlie 
shadow  of  doubt  that  they  were  really  em- 
ployed and  paid  for  their  serylces  as  poU<^ 
officers,  and  that  any  duty  of  looking  after 
the  roads  and  bridges  of  the  county,  If  con- 
templated at  all,  was  merely  Incidental  to  the 
purpose  actoally  In  ylew. 
.  An  eqoltable  petition  was  presented  to  the 
Judge  of  the  superior  court  to  restrain  the 
county  conmilssloners  from  paying,  out  of 
the  county  funds,  the  persons  appointed  In 
the  manner  alxnre  shown  for  their  services  as 
policemen.  The  judge  granted  the  Injunction, 
and  was  unquestionably  right  in  so  doing. 
There  is  no  law  authorising  or  empowering 
the  conmilssloners  of  roads  and  reyenues  of 
Fulton  county,  or  any  other  county,  to  estab- 
lish such  a  board  of  "county  police."  Mon^ 
belonging  to  the  public  caxmot  be  paid  out  for 
any  purpose  without  express  authority  of  law. 
There  being  no  law  for  the  appointment  of 
these  officers  to  serve  as  policemen,  and  no 
law  to  authorise  their  compensation  ft'om  the 
county  treasury,  there  can  be  no  doubt  that 
the  entire  system  was  unwarranted  and  Illegal. 
It  may  be  that  the  county  of  Fulton  has  a  need 
for  the  services  of  just  such  officers;  but, 
however  great  such  a  need  may  be.  It  cannot 
be  met  unless  the  general  assonbly.  If  it  can 
constitutionally  do  so,  shall,  by  suitable  en- 
actment, make  provision  for  the  organization 
and  maintenance  of  a  poUce  force  of  this 
kind.    Judgment  affirmed. 


aoi  Qa.  IM) 

WEAVER  V.  SAFFOLD. 
(Supreme  Oourt  of  Georgia.    May  7,  1807.) 
HoMB8TBAi>~CoNVBTANCB8— Bona.  Fidb  Po»- 

CHASRRS. 

1.  When  there  is  nothing  of  record  to  pat  a 
bona  fide  pordhaser  of  land  apon  ^lotice  that  it 
had  been  bought  by  his  vendor  with  the  proceeds 
of  a  homestead  set  apart  to  the  latter  upon  his 
own  application,  and  it  appears  that  upon  Inquliy 
made  b^  the  purchaser  of  the  seller,  who  was  in 
possession,  he  stated  that  he  had  formerly  talcen 
a  homestead,  but  that  it  did  not  amount  to  any- 
thing, and  never  did  him  any  good,  and  also  that 
the  homestead  so  taken  did  not  in  any  way  affect 
the  land  then  being  sold)  that  it  was  Ms  own 
land,  and  the  title  was  ail  right,— such  purdiaser, 
as  to  the  beneficiaries  of  the  original  homestead, 
should  be  treated  as  an  Innocent  purchaser,  with- 
out Icnowledge  of  the  homestead  character  at- 
taching to  the  property. 

2.  If,  under  the  evidence  appearing  In  the  rec- 
ord, the  land  in  controversy  could  oe  regarded 
as  property  purchased  with  the  proceeds  of  a 
homestead,— which  is  by  no  means  clear,— the 
evidence  demanded  a  finding  that  the  defendant 
was  an  innocent  purchaser,  without  notice;  and, 
the  verdict  being  to  the  contrary.  It  ought  to  be 
set  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Upson  county;  M. 
W.  Beck,  Judge. 

Action  by  Nettle  Saffold,  in  her  own  right 
and  as  next  friend  of  her  minor  children, 
against  G.  A,  Weaver.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  B^ 
versed. 


J.  Au  Gotten  and  Worrin  &  Lester,  for  plal»» 
tiff  In  error.  J.  T.  AUen  and  M.  H.  Sand- 
wich, for  defendant  in  error. 

FISH,  J.  Nettie  Saffold,  solng  in  hsr  onsra 
right  and  as  next  friend  of  her  minor  children, 
brought  complaint  for  land  against  O.  A. 
Weaver.  There  was  a  verdict  for  plaintiff, 
and,  upon  defendant's  motion  for  a  new  trial 
being  overruled,  he  excepted.  In  1894  the  de- 
fendant bought  the  land  sued  for  from  W.  H. 
Saffold,  husband  of  the  philntiff.  The  con- 
tention of  the  plaintiff  was  that  while  the 
deeds  to  this  land  were  to  her  husband  in- 
dividually, and  while  he  was  in  possession  of 
it  at  the  time  that  he  sold  and  conveyed  the 
same  to  defendant,  yet  It  was  nevertheleas 
paid  for  with  rents,  profits,  and  proceeds  of 
a  homestead  granted  to  her  husband  in  18S1 
for  the  benefit  of  herself  and  minor  children, 
and  that  the  homestead  hmds  were  sold  under 
an  order  of  the  Judge  of  the  superior  court 
It  appears  from  the  evidence  that.  In  the  cNrder 
to  sell  the  homestead  land,  one  Mallory  was 
appointed  guardian  ad  litem,  and  he  was  to 
see  to  the  reinvestment  of  the  proceeds  of  the 
sale  of  the  homestead.  The  lajads  In  which 
such  proceeds  were  to  be  reinvested  were  not 
mentioned,  but  they  were  to  be  reinvested  '*ln 
some  other  lands  more  convenient  to  petition- 
er." It  nowhere  appears  that  Mallory  ever 
had  anjTthing  to  do  with  the  purchase  of  the 
lands  in  dispute.  The  evidence  shows  that 
Weaver  was  a  bona  fide  purchaser;  that  when 
he  bought  from  W.  H.  Saffold  there  was  noth- 
ing of  record  to  put  him  upon  notice  that  the 
land  had  been  bought  by  Saffold  with  the  pro- 
ceeds of  a  homestead  set  apart  to  him  upon  his 
own  application,  and,  when  Weaver  inquired 
of  Saffold  (who  was  in  possession  of  the  lands 
sued  for)  if  the  latter  did  not  have  a  home- 
stead, he  told  Weaver,  according  to  Saffold's 
testimony,  ''I  took  homestead  on  a  little  place 
hi  Blackankle,  but  that  it  didn't  amount  to 
anything,— never  done  me  any  good."  And 
according  to  Weaver's  testimony,  uncontradict- 
ed by  Saffold,  he  said:  **Tes;  did  take  home- 
stead on  a  little  place  in  Blackankle,  but  that 
It  didn't  affect  this  land  in  any  way.  Said 
this  was  his  own  land,  and  the  title  was  all 
right"  Weaver  testified  t^at  he  had  no  no- 
tice of  any  homestead  Interest  in  the  lands, 
and  there  was  no  evidence  showing  that  he 
had  such  notice.  It  therefore  follows  that 
Weaver,  as  to  the  phiintlff  and  her  minor  chil- 
dren, beneficiaries  of  the  origrinal  homestead, 
should  be  treated  as  an  innocent  purchaser, 
without  knowledge  of  the  homestead  character 
attaching  to  the  property. 

2.  If,  under  the  evidence  appearing  in  the 
record,  the  land  in  controversy  could  be  re- 
garded as  property  purchased  with  the  pro- 
ceeds of  a  homestead,— which  is  by  no  means 
dear,— the  evidence  demanded  a  finding  that 
the  defendant  was  an  Innocent  purchaser, 
without  notice;  and,  the  verdict  being  to  the 
contrary,  It  ought  to  be  set  aside.  Judgment, 
reversed. 
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BROOKS  T.  MATLEDOB  et  «L 
(Supreme  Oourt  of  Georgia.     Biarch  4,  1807.) 
Tax  IdBN— Pbopbbtt  SuBnor  as  bbtwbbn  Chbd- 

ITORS. 

1.  Where  two  creditors  of  a  common  debtcnr, 
wbo  is  insolTent,  each  has.  relatively  to  the  oth- 
er, the  highest  lien  opon  distinct  parcels  of  real 
estate  belonging  to  snch  debtor,  and  there  are 
outstanding,  against  the  latter,  tax  executions 
issued  generally  against  him  in  p^-Ti^onam.  uad 
binding  both  parcels. of  the  realty,  the  burden  of 
discharging  the  liens  of  these  ex  locutions  Bbould, 
as  a  general  rule,  upon  equitable  principles,  be 
apportioned  between  the  two  lien  creditors,  by 
making  each  of  the  two  pieces  of  property  lia- 
ble ratably  for  its  proportion  of  the  whole 
amount  of  the  taxes,  according  to  the  respectiye 
▼aluations  at  which  the  property  was  assessed 
and  returned  for  taxation. 

2.  This  rule  is  not,  in  a  given  case,  to  be  varied 
in  favor  of  one  of  the  lien  creditors  because  his 
lien  was  in  existence  before,  while  that  of  the 
other  originated  after,  the  time  when  the  lien  of 
the  taxes  had  attached,  nor  because  the  lattei 
creditor's  lien  was  a  mortgage  given  to  indem- 
nify him  agaiivit  loss  upon  a  liability  as  surety 
which  had  been  assumed  before  the  mortgage 
was  given. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  H.  Oallaway,  Judge. 

Action  by  Henry  Brooks  against  one  Bre- 
denberg  to  foreclose  a  mortgage.  There  was 
a  decree  for  plaintiff,  under  which  the  proi^ 
erty  was  sold.  From  a  Judgment  distribat- 
Ing  a  part  of  the  fund  to  0.  F.  Matledge,  who 
held  tax  executions,  plaintiff  brings  error. 
Reversed. 

(3.  Henry  Gohen  and  J.  R.  Lamar,  for  plain- 
tiff in  error.  J.  a  A;  W.  T.  Davidson,  for  de- 
fendants In  error. 

OOBB,  J.  Bredenberg  was  the  ovmer  of  a 
hirge  amount  of  property,  both  real  and  per- 
sonal, in  Augusta,  Ga.  On  April  2,  1885,  he 
gave  to  Matledge  a  deed,  under  section  1969 
of  the  Code,  of  certain  real  estate,  to  secure 
a  loan  of  $25,000.  On  October  81,  1892,  he 
gaye  a  mortgage  to  Numberger  on  certain 
other  real  estate.  This  mortgage  was  given 
to  secure  Numberger  as  indorser  on  a  pre- 
existing debt,  amounting  to  $2,500.  Nurur 
berger  transferred  the  note  and  mortgage  to 
Henry  Brooks,  as  collateral  security  on  a 
pre-existing  debt.  Brooks  foreclosed  his 
mortgage,  and  had  his  execution  levied  upon 
the  mortgaged  property,  which  was  sold  Oc- 
tober 2, 1894^  for  $1,726,  and  bought  by  Num- 
berger &  Go.  The  taxes  due  by  Bredenberg 
on  the  property  deeded  to  Matledge  and  the 
property  mortgaged  to  Numberger,  as  well 
as  all  of  his  other  property,  both  real  and 
personal,  to  the  state  and  county,  for  the 
years  1890,  '91,  '92,  were  not  paid  by  Breden- 
berg; but  on  February  6,  1893,  fl.  fas.  issued 
by  the  tax  coP.sctor  against  Bredenberg  in 
personam  were  paid  by  Matledge,  and  the  fi. 
fas.  transferred  by  the  sheriff  to  him.  Mat- 
ledge obtained  Judgment  on  his  debt  Novem- 
ber 16,  1892,  and  upon  filing  his  deed  of  re- 


conveyance the  property  was  levied  upon, 
sold,  and  purchased  by  him.  The  amount 
realized  from  the  sale  of  the  property  was 
$25,700,  which,  upon  being  credited  upon  his 
execution,  left  a  balance  due  on  liis  Judgment 
of  $5,721.25,  which  is  still  unpaid.  The  sum 
realized  from  the  sale  of  the  property  mort- 
gaged to  Numberger  was  in  court  for  dis- 
tribution. This  amount  is  claimed  by  the 
mortgage  fl.  fa.  which  caused  the  sale,  and 
also  by  the  tax  fl.  fas.  held  by  Matledge,  now 
amounting  to  $1,000.  This  $1,600  represents 
the  taxes  due  on  the  Matledge  property,  on 
the  Numberger  property,  and  on  all  of  the 
other  property  owned  by  Bredenberg  during 
the  years  in  which  these  taxes  were  assessed. 
Matledge  had  the  highest  lien  on  the  proper- 
ty deeded  to  him.  Numberger's  mortgage, 
now  in  the  control  of  Brooks,  was  the  high- 
est lien  on  that  piece  of  real  estate,  except 
the  taxes.  The  personal  property  which  is 
represented  in  the  taxes  has  been  disposed  of 
by  Bredenberg,  and  there  is  nothing  before 
the  court  representing  this  property.  Other 
real  estate  than  that  represented  by  the  Mat- 
ledge deed  and  the  Numberger  mortgage  has 
been  disposed  of  by  Bredenberg,  who  is  total- 
ly insolvent  The  question  for  decision  now 
is,  which  piece  of  property  should  pay  the 
tax  executions  now  controlled  by  Matledge? 
The  court  had  before  It  Matledge,  anc^ 
Brooks,  as  the  assignee  of  Numberger,  the 
mortgage  fl.  fa.  of  Brooks,  the  tax  fl.  fas.  of 
Matledge,  and  the  fund  produced  by  Brooks' 
mortgage.  It  was  for  the  court  to  decide,, 
on  a  money  rule,  how  this  fund  should  be  ap- 
plied. Is  it  equitable  that  Matledge  should . 
collect  the  entire  tax  out  of  the  fund  brought 
in  by  Brooks'  mortgage?  Or  is  It  equitable 
that  Brooks  should  have  the  taxes  due  on 
property  which  he  held  as  security  paid  by 
Matledge?  Is  it  equitaUe  that  taxes  upon 
property  in  which  neither  Matledge  nor 
Brooks  had  any  Interest  should  be  paid  by 
either?  Whatever  might  be  the  final  equities 
in  the  case,  as  against  other  persons  who  now 
hold  real  estate  or  personal  property  former- 
ly belonging  to  Bredenberg,  upon  which  these 
tax  fl.  fas.  are  a  lien,  with  the  parties  now 
before  the  court,  it  is  certainly  equitable 
and  Just  that  Brooks  and  Matledge  should 
bear  the  burden  of  these  tax  fl.  fas.  in  the 
proportion  which  the  value  of  the  property 
held  by  each,  as  it  is  shown  by  the  tax  di- 
gest, bears  to  the  amount  of  taxes  to  be  dis- 
charged. If  there  is  other  property  of  Bre- 
denberg, real  or  personal,  iQ)on  which  these 
tax  fl.  fas.  are  a  lien,  then  both  Matledge  and 
Brooks  will  be  subrogated  by  this  division  of 
the  burden  to  whatever  lien  the  tax  fl.  fas. 
have  as  against  the  property  held  by  other 
parties.  The  fact  that  Matledge's  deed  is 
older  than  the  tax  fl.  fas.,  and  the  fact  that 
Brooks'  mortgage  was  to  secure  a  pre-exist- 
ing debt,  do  not  affect  the  equity  which  re- 
quires a  division  of  this  tax  burden  ratably 
between  them.     Judgment  reversed. 
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KENDRIOK  T.  STATE. 

(Supreme  Ck>art  of  Georgia.     Mardi  4,  1887.) 

Adultery— iNDioTMBifT—VARiAiiCB. 

1.  Under  section  881  of  the  Penal  Code  there 
are  three  distinct  Idnds  of  indictable  aexnal  in- 
tercourse, yis.  aduHeiy,  fornication,  and  adultery 
and  fornication,  the  offense  in  each  instance  be- 
ing a  joint  one.  If  both  the  parties  to  its  com- 
mission are  married,  each  is  guilty  of  adultery; 
if  both  are  single,  each  is  guilty  of  fornication; 
if  one  is  marned  and  the  other  single,  each  is 
guilty  of  adultery  and  fornication. 

2.  The  decision  of  this  court  in  Cook  t.  State, 
11  Ga.  53,  is  not  in  conflict  with  the  above  notCL' 
the  indictment  in  that  case  having  been  founded 
on  another  section  of  the  Code  (now  embraced  in 
section  880  of  the  Penal  Code),  which  prohibits 
incestuous  fornication  or  incestuous  adultery, 
without  making  incestuous  adultery  and  fornica- 
tion a  distinct  offense. 

8.  The  decision  in  Butt  t.  State,  83  Ga.  Supp. 
66,  upon  a  review  thereof,  is  overruled. 

4.  The  indictment  in  the  present  case  charging 
the  accused,  a  married  man,  with  committing 
adultery  with  a  named  woman,  alleged  to  be 
married,  and  the  proof  showing  she  was  not 
married,  the  verdict  of  guilty  cannot  be  upheld. 

(Syllabus  by  the  (>)urt) 

Error  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

Henry  Kendrick  was  convicted  of  adultery, 
and  he  brings  error.    Reversed. 

,  John  R.  Cooper,  for  plaintiff  in  error.    Robt 
Hodges,  Sol.  Gen.,  for  the  State. 

COBB,  J.  The  indictment  in  this  case 
charged  that  Kendrick,  **a  married  man," 
bad  committed  the  offense  of  living  in  a  state 
of  adultery  with  Lizzie  Howard,  "a  married 
woman."  Upon  the  trial  it  appeared  that 
Kendrick  was  married,  and  that  the  woman 
was  single.  The  accused  was  found  guilty 
generally,  and,  his  motion  for  a  new  trial  be- 
ing overruled,  he  excepted. 

Section  381  of  the  Penal  Code  provides: 
*'Any  man  or  woman  who  shall  live  together 
in  a  state  of  adultery,  or  fornication,  or  of 
adultery  and  fornication,  or  who  shall  com- 
mit adultery  or  fornication,  or  adultery  and 
fornication,  shall  be  severally  indicted,  and 
shall  be  severally  punished  as  for  a  misde- 
meanor." Under  this  section  there  are  three 
distinct  kinds  of  indictable  sexual  Intercourse, 
viz.  adultery,  fornication,  and  adultery  and 
fornication,  the  offense  in  each  case  being  a 
Joint  one.  If  both  parties  to  the  criminal 
act  are  married,  each  Is  guilty  of  adultery; 
if  both  are  single,  each  is  guilty  of  fornica- 
tion; if  one  is  married  and  the  other  single, 
each  is  guilty  of  adultery  and  fornication. 
The  act  which  la  now  embraced  in  the  sec- 
tion quoted  was  construed  as  above  indicated 
in  the  case  of  Wasden  r.  State,  18  Ga.  264, 
where  it  was  held  that  a  single  person  who 
had  been  guilty  of  Illicit  sexual  intercourse 
with  a  married  person  was  properly  indicted 
for  adultery  and  fornication.  In  the  case  of 
Foster  v.  State,  41  Ga.  582,  it  was  held  that 


a  man  and  woman  charged  with  one  of  the 
offenses  named  tn  this  section  could  not  l>e 
indicted  jointly.  While  Judge  McCay,  in  the 
opinion,  does  say,  **One  may  be  gnilty  of 
adultery  and  the  other  of  fornication,"  the 
qnestion  of  the  form  of  the  indictment  was 
not  involved  in  this  case,  except  so  far  as 
related  to  the  provision  which  required  that 
the  two  offenders  should  be  separately  in- 
dicted. Therefore,  there  was  nothing  in  Fos- 
ter's Case  which  is  in  conflict  with  Wasden's 
Case.  In  the  case  of  Bigby  v.  State,  44  Ga. 
844,  Judge  McCay,  while  dissenting  from  the 
Judgment  as  rendered,  on  the  ground  that  the 
indictment  sufflciently  charged  the  offense  of 
fornication  and  adultery,  says:  "This  court 
is,  I  think,  committed  to  the  position  that  the 
facts  set  out  in  the  Indictment  constitute, 
under  the  statute,  the  offense  of  fornication 
and  adultery,  and  not  the  offense  of  fornica- 
tion." In  the  case  of  Williams  ▼.  State,  86 
Ga.  548,  12  S.  B.  743.  the  accused  was  in- 
dicted for  the  offense  of  fofnication  and 
adultery  with  one  Fannie  Smith,  alleged  to 
be  an  unmarried  female,  and,  the  proof  show- 
ing that  she  was  married,  a  verdict  of  guilty 
was  held  to  be  contrary  to  the  evidence. 
This  decision  follows  the  cases  of  Wasden 
and  Blgby.  These  three  cases,  without  re- 
ferring to  each  other,  seem  to  agree  upon  the 
construction  to  be  placed  upon  the  section  of 
tue  Penal  Code  under  consideration.  There 
is  nothing  in  conflict  with  this  view  in  the 
case  of  Cook  v.  State,  11  Ga.  53,  as  the 
indictment  in  that  case  was  not  under  the 
act  which  is  now  section  381  oi  the  Penal 
Code,  but  was  under  another  act,  now  sec- 
tion 380  of  the  Penal  Code,  which  relates  to 
the  subject  of  incestuous  fornication  and 
adultery.  Incestuous  sexual  Intercourse,  azh 
der  this  section,  is  indictable  either  as  for- 
nication or  as  adultery,  according  to  wheth- 
er the  person  indicted  is  single  or  married, 
without  regard  to  the  condition,  in  this  re- 
spect, of  the  other  person  participating  in 
the  criminal  act;  and  this  section  does  not 
create  any  such  offense  as  Incestuous  forni- 
cation and  adultery.  The  difference  be- 
tween the  two  sections  is  that  under  section 
381  the  offense  is  a  joint  one,  and  under  sec- 
tion 380  it  is  not.  Powers  v.  State,  44  Ga. 
200.  The  case  of  Butt  v.  State,  33  Ga.  Supp. 
56,  is  in  conflict  with  the  interpretation 
placed  upon  the  law  now  embraced  in  section 
381  by  the  cases  of  Wasden,  Blgby,  and  Wil- 
liams; and,  as  we  are  satisfied  that  these 
three  cases  were  correctiy  decided,  the  de- 
cision in  Butt's  Case,  upon  a  review  of  the 
same,  is  overruled.  From  the  conclusion  we 
have  reached,  it  follows,  therefore,  that  as 
tne  accused  was  convicted  of  adultery,  when 
the  proof  showed  that  he  was  guilty  of  the 
offense  of  fornication  and  adultery,  the  ver- 
dict was  contrary  to  law,  and  the  judgment 
of  the  court  below  should  be  reversed  for  not 
granting  a  new  trial    Judgment  reversed. 
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8N0WDBN  T.  WATERMAN  et  aL 

OSapreme  Court  of  Georgia.     March  22,  1897.) 

Balbs— Implibd  Wahrantt— Knowlkdob  of  Db- 

FECTs— Pleading — Am  exdment— Evidence. 

1.  A  breach  of  an  Implied  warranty  that  goods 
sold  are  "merchantable,  and  reasonably  suited 
to  the  use  intended,"  may  arise  when  the  goods, 
because  of  a  defect  which  could  not,  in  the  ex- 
ercise of  due  caution,  be  detected,  are  totally  use- 
less and  worthless,  though  in  point  of  fact  the 
seller  was  ignorant  of  the  existence  of  such  de- 
fect. 

2.  Accordingly,  where  a  declaration  alleged 
that  the  idaintiffii  purchased  and  paid  for  certain 
live  stock  whidi  the  defendant  sold  **under  a 
general  warranty  implied  by  law  as  to  sound- 
ness, healthfulness,"  etc.,  and  that  the  animals 
were,  at  the  time  of  the  sale,  infected  with  a 
named  disease,  rendering  them  '^wholly  and  ut- 
terly worthless,"  such  declaration  in  eflEect  al- 
leged that  the  animals  were  sold  under  an  im- 
plied warranty  that  they  were  merchantable, 
and  reasonably  suited  to  the  use  intended;  and 
therefore,  as  against  a  general  demurrer,  set 
forth  good  grounds  for  a  recovery  of  the  pur- 
chase money,  though  it  was  not  alleged  that  the 
seller  knew  of  the  diseased  condition  of  the  ani- 
mals when  he  sold  them. 

3.  Where  such  a  declaration  was  also  special- 
Iv  demurred  to  because  it  failed  to  allege  that 
the  diseased  condition  of  the  animals  was  known 
to  the  defendant  ''at  the  time  of  said  alleged  sale 
and  warranty,  and  that  the  same  was  undis- 
dosed  by  him,"  and,  upon  the  judge*8  thereup- 
on announcing  that  he  deemed  the  declaration 
insufBdent,  the  plaintiffs  filed  an  amendment, 
alleging  that  the  defendant,  at  the  time  of  the 
sale,  "knew,  or  ought  to  have  known,"  of  the  de- 
fects in  the  animals,  and  the  demurrer  was  then 
overruled,  heid,  that  this  latter  ruling  was  right; 
for,  wheUier  the  amendment  did  or  did  not  ac- 
complish the  result  intended,  the  declaration  was 
good  without  it. 

4.  It  appearing,  however,  that  the  case  was 
tried  solely  upon  the  theory  that  the  plaintiffs' 
right  to  recover  depended  upon  their  proving  a 
breach  of  the  implied  warranty  embraced  in  par- 
agraph 8  of  sectfon  8665  of  the  Civil  Code,  via. 
that  the  seller  "knows  of  no  latent  defects  undis- 
closed.'' it  was  error  to  charge,  in  substance, 
that  the  defendant  would  be  liable,  not  only  in 
the  event  he  actually  knew,  but  also  if  he  ought 
to  have  known,  of  the  diseased  condition  of  the 
stock  when  he  made  the  sale. 

6.  The  declaration  distinctly  averring  the  dis- 
ease referred  to  therein  to  have  been  glanders, 
and  mentioning  no  other  disease,  a  re<][uested  in- 
struction to  the  effect  that  the  plaintiffs  should 
be  held  to  proof  of  the  specified  disease  only 
ought  not  to  have  been  refused. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond;  W.  F. 
Ere,  Judge. 

Action  by  Waterman  &  Co.  against  J.  W. 
Snowden.  Tbere  was  a  judgment  for  plain- 
tifEs,  and  defendant  brings  error.     Reversed. 

Arnold  &  Arnold  and  B.  B.  Baxter,  for 
plaintiff  in  error.  Fleming  &  Alexander,  for 
defendants  in  error. 

OGBB,  J.  Waterman  &  Co.  sued  Snowden 
for  damages  for  a  breach  of  warranty  In  the 
sale  of  certain  live  stock.  Their  petition  al- 
leged that  "said  sale  of  stock  was  made  with- 
out any  waiver  whatever,  but  under  a  general 
warranty  implied  by  law  as  to  soundness, 
healthfulness,"  etc  It  was  further  alleged 
that  at  the  time  of  the  delivery  of  said  stock 


tiie  same  were  affected  with  the  disease  of 
glanders,  which  rendered  them  worthless,  but 
that  this  defect  was  not  then  patent,  and  was 
unknown  to  Waterman  &  Co.  By  amendment 
It  was  alleged  "that  defendant,  at  the  time  of 
said  sale,  knew,  or  ought  to  have  known,  of 
said  defects  in  said  mules." 

1.  The  seller  of  personal  property  in  all 
cases,  unless  expressly  or  from  the  nature  of 
the  transaction  excepted,  warrants:  Fhst, 
that  he  has  a  valid  title,  and  right  to  sell;  sec- 
ond, that  the  article  is  merchantable,  and  rea- 
sonably suited  to  the  uses  intended;  third,  that 
he  knows  of  no  latent  defects  undisclosed. 
ClT.  Code,  i  3666.  Bach  clause  in  the  section 
cited  provides  for  a  separate  and  distinct  war- 
ranty, and  a  breach  of  any  one  Is  a  breach  of 
the  implied  warranty  of  the  law.  A  failure 
of  title,  a  defect  of  title,  or  an  incumbrance 
upon  the  property,  would,  in  a  sale  within  the 
terms  of  the  section,  constitute  a  breach  of 
warranty  under  the  flMt  clause.  If  the  arti- 
cle is  totally  worthless  and  useless,  and  the 
buyer,  in  the  exercise  of  ordinary  care,  could 
not  detect  the  defect,  then  there  is  a  breach 
of  warranty  under  the  second  clause,  and  this, 
too,  when  the  seller  was  ignorant  of  the  ex- 
istence of  the  defect  which  caused  the  article 
to  be  of  no  value.  Whether  the  seller  knew 
of  the  defect  would  be  Immaterial.  If  there 
is  a  latent  defect  known  to  the  seller,  and  un- 
disclosed, which  renders  the  article  sold  less 
valuable,  though  the  article  is  still  merchant- 
able, then  there  is  a  breach  of  the  warranty 
under  the  third  dause.  If  there  is  a  latent  de- 
fect known  to  the  seller,  which  he  fails  to  dis- 
close, and  which  Is  of  such  a  nature  as  to  ren- 
der the  article  absolutely  worthless,  and  entire- 
ly unsulted  to  the  uses  intended,  then  there  is 
a  breach  of  the  warranty  both  under  the  sec- 
ond and  third  clauses.  Williams  v.  Wylly,  45 
Ga.  580;  Perdue  v.  Harwell,  80  Ga.  151,  4  a 
B.  877. 

2.  The  petition,  before  it  was  amended,  hi 
effect  alleged  that  the  article  sold  was  not 
merchantable,  and  was  not  reasonably  suited 
to  the  use  intended,  and  was  "wholly  and  ut- 
terly worthless."  Therefore  the  court  com- 
mitted no  error  in  overruling  a  general  demur- 
rer thereto.  As  against  a  general  demurrer,  a 
cause  of  action  for  a  breach  of  warranty  under 
the  second  clause  was  sufficiently  set  forth. 
In  such  a  suit,  knowledge,  or  want  of  knowl- 
edge, of  the  defect,  by  the  seller,  is  immate- 
rial. 

3.  While  the  presiding  Judge  took  the  view 
that  an  allegation  of  knowledge  was  material, 
and  required  the  plaintiffs  to  allege  that  the 
seller  knew,  or  ought  to  have  known,  of  the 
defects  in  the  animals  at  the  time  of  the  sale, 
and  then  overruled  the  demurrer,  the  decision 
in  overruling  the  demurrer  was  right.  The  pe- 
tition set  forth  a  good  cause  of  action  under 
the  second  clause,  and  the  amendment  was 
harmless  surplusage. 

4.  As  the  case  was  tried  solely  upon  the  the- 
ory that  the  plaintiffs'  right  to  recover  rested 
upon  the  breach  of  the  warranty  that  the  seller 
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knew  of  no  ktent  defects  nndladosed.  It  was 
error  to  charge,  in  stibBtance,  that  the  defend- 
ant would  be  liable,  not  only  in  the  event  he 
actually  knew,  bnt  also  that  If  he  ought  to 
have  known,  of  the  diseased  condition  of  the 
stock  when  he  made  the  sale.  If  the  plalntlfto 
seek  to  recover  for  a  breach  of  the  implied 
warranty  nnder  the  third  clause,  they  must  al- 
lege and  prove  that  the  seller  knew  of  latent 
defects,  and  failed  to  disclose  them. 

6.  The  plaintiffs  having  alleged  that  the  ani- 
mals were  totally  worthless  on  account  of  the 
disease  of  glanders,  and  there  being  no  aUega- 
tlon  of  any  other  disease,  it  was  incumbent  up- 
on the  plaintiffs  to  establish  this  allegation; 
and  proof  of  any  other  disease  would  not  au- 
thorize a  recovery.  It  was  error,  therefore,  to 
refuse  to  charge,  at  the  request  of  the  defend- 
ant, that  the  plaintiffs  must  be  held  to  proof 
of  the  disease  of  glanders  only,  and  would 
fail  to  recover  if  the  evidence  did  not  show  this 
disease,  although  it  might  disclose  other  dis- 
eases.   Judgment  reversed. 


(100  Oa.  886) 

COHEN  et  al.  v.  PARISH. 

(Supreme  Court  of  Georgia.     March  8,  1807.) 

Fbaudulbnt  Cokvetancbs— Insolvbnot— Confi- 
DBKTiAL  Relations— CoNftXDBRATioif 

—  EVIDB^GB. 

1.  A  debtor  whose  entire  property  consisted 
of  a  sinxle  parcel  of  realty  and  cash  in  hand  was 
not,  wiUiln  the  meaning  of  section  1852,  par.  8, 
of  the  Code,  insolyent,  if  the  market  value  of  the 
land  added  to  the  amount  of  his  cash  made,  in 
the  aggregate,  a  sum  sufficient  to  pay  in  fuU  all 
his  debts. 

2.  Where  a  debtor  in  this  condition  ezdianged 
the  land  he  owned  for  other  land  of  less  value, 
received  the  difference  in  money,  placed  the  same 
where  it  could  not  be  reached  by  legal  process, 
and  caused  a  conveyance  of  the  property  for 
which  he  had  exchanged  to  be  made  to  liimself, 
as  trustee  for  a  minor  daughter,  such  convey- 
ance, if  as  between  the  father  and  daughter  un- 
supported by  any  valuable  consideration,  was  as 
to  creditors  prima  facie  fraudulent:  and  the 
daughter  carried  the  burden  of  proving  that  it 
was  valid,  by  showing,  not  only  the  solvency  of 
the  father,  but  also  that  the  deed  was  bona  fide, 
and  not  made  with  the  intention  to  hinder,  delay, 
or  defraud  creditors. 

8.  If,  on  a  trial  involving  the  validity  of  such 
a  deed,  it  appeared  that  the  money  received  by 
the  father  was  kept  inaccessible  to  his  creditors, 
this  would  be  a  strong  circumstance  evidencing 
a  fraudulent  intention  in  procuring  the  deed  to 
be  executed  as  stated. 

4.  The  evidence  in  the  present  case  did  not 
warrant  a  finding  that  the  father  caused  the 
deed  to  be  made  for  the  purpose  of  settling  with 
the  daughter  an  alleged  claim  on  her  part  against 
him,  arising  from  his  misappropriation  of  the 
proceeds  of  a  homestead  estate  of  whidi  she  had 
been  a  beneficiary.  Therefore  the  question  as 
to  how  the  rights  of  the  several  parties  to  the 
record  would  be  affected  by  a  deed  founded  upon 
a  consideration  of  the  character  just  indicated 
is  not  now  for  decision. 

6.  As  some  of  the  instructions  given  by  the 
court  were  not  in  harmony  with  the  rules  above 
laid  down,  the  ends  of  justice  require  that  there 
should  be  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin j  Judge. 


Action  by  Minnie  L.  Parish,  by  next  friend, 
against  L.  Cohen  and  others,  to  cancel  a 
deed.  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Simmons  &  Corrigan,  for  plaintiffs  in  error. 
Van  Bpps,  Ladson  &  Leftwich^  for  defendant 
in  error. 

COBB,  J.  The  material  facts  are  as  fol- 
lows: John  T.  Parish  owned  a  city  lot, 
which  he  exchanged  for  another  lot  owned 
by  Samuel  T.  Bryan,  receiving  a  difference 
In  money  of  $400.  On  April  80,  1886,  Bryan, 
by  direction  of  Parish,  conveyed  the  lot  to 
him,  as  trustee  for  his  minor  daughter,  Minnie 
Laura  Parish.  In  this  deed  the  trustee  was 
given  power  to  sell  and  convey  the  property 
without  an  order  of  court  At  the  time  of 
this  transaction,  Parish  was  indebted  to  L. 
Cohen  &  Co.,  and  the  lot  conveyed  vms  all 
the  visible  property  he  owned;  but  he  had 
in  hand  cash  sufficient,  when  added  to  the 
value  of  the  lot,  to  pay  all  of  his  debts.  On 
September  13, 1886,  the  sheriff  levied  certain 
justice  court  fl.  fas.  In  favor  of  L.  Cohen  & 
Co.  against  Parish  individually  on  the  lot; 
and  a  sale  was  had,  at  which  Cohen  bid  In 
the  property  for  the  sum  of  $100,  and  the 
sheriff  made  him  a  deed  to  the  same.  Parish 
also  executed  to  Cohen  a  deed  to  the  property, 
which  he  held  as  trustee  for  his  daughter, 
in  payment  of  the  debt  due  Cohen.  Cohen 
went  into  possession  of  the  property,  and  re* 
talned  possession  until  March,  18d3,  receiving 
the  rents  and  profits,  at  which  time  he  exe- 
cuted a  bond  for  titles  to  one  Speer,  contract- 
ing to  sell  him  the  property.  Since  that  time 
Speer  has  been  in  possession,  enjoying  the 
rents  and  profits.  Minnie  Parish,  in  her  pe- 
tition by  her  next  friend,  alleged  that  the 
deed  from  Parish  to  Cohen  was  void;  that 
Cohen,  knowing  that  the  title  to  the  property 
was  in  'Parish,  as  trustee  for  petitioner,  in- 
duced him  to  make  the  deed  to  the  same. 
She  further  alleged  that  Speer  knew  that  Go- 
hen  had  no  legal  title  to  the  property.  The 
prayers  of  the  petition  were  that  the  deed 
from  the  sheriff  to  Cohen,  the  deed  from  Par- 
ish to  Cohen,  and  the  bond  for  titles  ftom 
Cohen  to  Speer,  be  all  canceled,  and  that  ahe 
have  judgment  against  Cohen  for  the  rents 
and  profits  from  the  time  of  the  execution  of 
the  alleged  deed  by  Parish,  or  that,  in  the 
event  Speer  be  considered  an  Innocent  pur- 
chaser,  then  for  judgment  against  Cohen  for 
the  value  of  the  property,  with  Interest  The 
defendant  Cohen  answered  that  he  was  a  pur- 
chaser in  good  faith;  that  Parish  was  in- 
solvent at  the  time  the  deed  as  trustee  for 
his  daughter  was  nmde;  that  it  was  without 
consideration,  and  was  executed  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
his  creditors.  It  appeared  that  Speer  was  an 
innocent  purchaser.  The  jury  returned  a  ver- 
dict against  Cohen  for  the  value  of  the  prop- 
erty. His  motion  for  a  new  trial  being  over- 
ruled, he  excepted. 
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1-8.  The  deed  from  Bryan  to  Parish,  aa 
trustee,  XMUng  in  effect  a  TOluntarj  deed  by 
a  father  to  his  daughter,  would  be  void  as  to 
creditors  If  Parish  was  Insolyent  at  the  time. 
Was  he  Insolvent?  When  he  conveyed  away 
the  realty,  he  was  possessed  d  no  property 
which  could  be  reached  by  the  ordinary  pro- 
cesses of  law,  but  there  was  cash  in  his  pos- 
session more  than  sufficient  to  pay  all  his 
debts.  The  definition  of  "insolvency**  as  glv* 
en  by  the  ludge  hi  his  charge  was  as  fol- 
lows: "Insolvency  means  that  condition  in 
which  a  person  has  not  sufficient  assets  to 
pay  his  debts.  In  determining,  therefore, 
whether  John  T.  Parish  was  solvent  at  the 
time  he  made  the  conveyance  to  Biyan,  and 
obtained  from  Bryan  a  conveyance  to  him,  as 
trustee  for  his  daughter,  you  will  look  to  the 
evldeooe,  and  determine  from  it  whether  or  not 
he  was  unable  to  pay  all  his  debts;  that  is  to 
say,  whether  or  not  he  had  sufficient  assets  to 
pay  his  debts,-*ln  other  word%  whether  he 
was  solvent  or  insolvent."  There  was  no  error 
in  this  instruction.  It  follows  the  nfle  as  laid 
down  by  this  court  In  the  case  of  Brown  v. 
Spivey,  53  Oa.  158,  the  court  charged  the  Jury 
that,  "if  Splvey  was  loiiBolvent  at  the  time  of 
making  the  conveyance,— that  is,  if  be  was 
unable  to  pay  his  debts,— then  he  had  not 
only  the  right  to  make  such  gift,  but  it  was 
his  duty  to  make  provision  for  his  family,  and 
the  transaction  would  be  good  and  valid 
against  this  claim."  This  charge  was  held 
by  this  court  to  be  an  accurate  statement 
of  the  law  in  reference  to  insolvency  where 
an  attack  was  made  upon  a  voluntary  deed, 
although  that  part  of  the  charge  referring 
to  the  moral  duty  of  the  defendant  to  make 
provision  for  his  family  was  criticised.  In 
the  case  of  Powell  v.  Westmoreland,  60  Ga. 
572,  it  was  held  that  "notes  and  accounts  and 
other  evidences  of  debt  are  property,  and 
should  be  counted  as  such  bn  the  issue  of  the 
solvency  or  insolvency  of  tbe  grantor  or  do- 
nor/' This  being  true,  it  follows  necessarily 
that  cash  in  hand,  whether  coin,  currency, 
or  bank  notes,  is  also  property,  to  be  counted 
in  determining  the  question  of  solvency  or 
insolvency.  "Insolvency,"  as  applicable  to  a 
case  of  this  kind,  has  been  similarly  defined 
by  other  courts  and  text  writes.  "Insolven- 
cy, then,  is  the  inadequacy  of  a  debtor's 
means,  with  M  of  his  whole  means  or  re- 
sources (including  not  only  money  or  its 
equivalent,  but  property  in  its  most  exten- 
sive sense),  for  the  payment  of  an  his  debts. 
Debts  are  paid  with  propeiiy;  and  so  long 
as  a  debtor  is  in  possession  of  means  of  any 
kind  vefth  which  or  out  of  which  he  can  him- 
self at  once  discharge  all  his  liabilities  in  full, 
or  out  of  which  his  creditors  can  collect  their 
debts  by  legal  process,  it  is  hardly  necessary 
to  say  that  he  cannot  be  considered  insolvent, 
in  the  sense  now  under  consideration.'^  Bur- 
rill,  Assignm.  §  43;  Herrick  v.  Borst,  4  Hill, 
660,  In  the  case  of  Toof  v.  Martin,  13  Wall. 
40,  Mr.  .Tuatlce  Field,  in  the  opinion,  says: 
rrhe  term  Insolvency'  is  not  always  used  in 


the  same  sen^  It  Is  somethnes  used  to  de- 
note the  insufficiency  of  the  entire  property 
and  assets  of  an  individual  to  pay  all  his 
debts.  This  is  its  general  and  popular  mean- 
ing." "Insolvency  is  the  inadequacy  of  a 
man's  funds  to  the  payment  of  his  debts." 
Wait,  Insol.  Corp.  p.  41,  §  28.  See,  also,  Bou- 
vler's  and  Anderson's  Law  Dictionaries,  "Sol- 
vency" and  "Insolvency";  and  the  same  In 
11  and  12  Am.  &  Eng.  Enc  Law.  It  is  need- 
less to  multiply  authority.  If  the  property  of 
a  person,  whether  real  or  personal,  tangible 
or  intangible,  leviable  or  nonlevlable,  be  In 
value  more  than  sufficient  to  discharge  all  of 
his  debts,  such  person  can  in  no  proper  sense 
be  termed  an  "Insolvent."  But,  while  such 
person  would  not  be  insolvent,  still,  if,  by  a 
voluntary  conveyance,  he  should  derive  him- 
self of  all  property  which  would  be  subject 
to  legal  process,  such  conveyance,  as.to  cred- 
itors, would  be  prima  facie  fraudulent;  and 
it  would  be  incumbent  on  the  grantee  to  show, 
not  only  that  the  grantor  was  solvent,  but 
that  thb  conveyance  was  made  in  good  faith, 
and  not  with  the  intention  to  hinder,  delay, 
or  defraud  his  creditors.  Gothran  v.  Forsyth, 
68  6a.  567.  The  fact  that  the  grantor  in 
such  a  conveyance  kept  his  other  property  in- 
accessible to  his  creditors  would  be  a  strong 
circumstance  showing  a  fraudulent  Intentlbn 
in  making  the  conveyance. 

4.  The  evidence  did  not  warrant  a  finding 
that  the  deed  to  Parish,  as  trustee,  was  made 
for  the  purpose  of  settling  an  alleged  claim 
growing  out  of  the  misappropriation  by  the 
father  of  the  proceeds  of  a  homestead  estate 
of  which  she  had  been  the  beneficiary.  What 
would  be  the  several  rights  of  the  parties  had 
the  deed  been  founded  upon  such  a  considera- 
tion is  a  question'  nbt  made  by  the  record. 

5.  As  some  of  the  instructions  by  the  court 
were  not  in  accord  with  the  principles  above 
laid  down,  without  expressing  any  opinion  on 
the  merits  of  the  case,  we  send  it  back  for 
a  hew  hearing.    Judgment  reversed. 

(100  Ga.  438) 

CABOT  V.  ARMSTRONa 
(Supreme  Ck>art  of  Georgia.     March  8,  1897.) 
TansTS— ExBcunoN— Dbbds  — Bbcord  —  Mortoa- 

GBe— FORBCLOBUKE— APPBAL— PhBBUMPTXON. 

1.  According  to  the  i>rinciple8  anAoanoed  in  the 
case  of  Bailie  ▼.  Association  (decided  at  the  pres- 
ent term)  28  S.  E.  — ,  the  trust  involved  in  the 
present  case  was,  at  the  date  of  the  rendition  of 
the  judgment  against  it,  unexecuted;  and,  being 
represented  in. the  person  of  the  trustee,  the 
judgment  against  him,  if  otherwise  legal,  bound 
the  trust  estate. 

2.  The  declaration  oontained  a  substantial 
statement  oi  a  cause  of  action  against  the  trust 
estate,  and,  the  alleged  defects  therein  being  of 
such  a  character  as  were  curable  bv  amendment 
the  presumption  in  taTor  of  the  jadgment  will 
be  that  the  court  had  before  it  sudi  evidence  ar 
would  authorize  a  decree  binding  the  trust  prop 
erty;  and  particularly  is  this  true  where  the 
jury,  in  returning  its  verdict,  found  such  facts  in 
favor  of  the  plaintiff  as  would  authorise  a  court 
of  equity  to  decree  the  claim  of  the  plaintiff  to  he 
a  charge  upon  the  trust  estate. 

'  8.  While  an  absolute  deed  executed  in  1887  tor 
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the  purpose  of  weorinc  a  debt  pasted  title  to  titie 
grantee,  yet,  if  sodi  deed  was  not  recorded  with- 
m  80  days  from  its  date,  it  was  postponed  to 
the  lien  of  a  indgment  against  the  grantor  ob- 
tained after  the  execation  of  the  deed,  and  be- 
fore the  actual  record  of  the  same.  Acts  1884- 
8S,  p.  124. 

4.  The  daimant  of  property  leried  on  under  a 
judgment  cannot,  by  equitable  pleadings  offered 
as  an  amendment  to  the  claim,  foreclose  a  ukort- 
gage  against  the  defendant  in  execution^  and 
thereupon  obtain  a  decree  tor  the  satisfaction  of 
such  mortgage  out  of  the  proceeds  of  the  prop- 
erty when  sold.  If  the  lien  of  such  mortgage 
is  superior  to  that  of  the  judgment,  it  would  not 
be  devested  by  the  sale.  If  the  mortgage  lien 
was  inferior  to  that  of  the  judgment,  there  would 
be  no  reason  whatever  for  injecting  foreclosure 
proceedings  into  the  trial  of  the  claim  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Columbia  comi- 
ty; E.  H.  Callaway,  Judge. 

An  execution  in  favor  of  Gteraty  &  Arm- 
strong, of  which  firm  Patrick  Armstrong  is 
the  suryivor,  waa  issued  on  a  Judgment 
against  Cliaries  Steams,  and  was  levied  on 
property  to  which  a  claim  was  Interposed  by 
Loniaa  S.  Cabot.  There  was  a  judgment  in 
favor  of  plaintiff,  and  claimant  brings  error. 
Affirmed. 

Frank  H.  MiUer  and  W.  K.  Miller,  for 
plaintiff  in  error.  F.  W.  Capers,  for  defend- 
ant in  error. 

SIMMONS,  a  J.  In  the  year  1866  Charles 
Steams  bought  a  tract  of  land  from  Mary  M. 
Gibson,  for  which  he  agreed  to  pay  the  sum 
of  $10,000.  He  caused  the  deed  to  be  made 
to  him  as  trustee  for  his  mother,  his  wife, 
and  his  daughter,  during  their  lives  or  the 
life  of  the  survivor  of  them,  and  for  certain 
other  uses,  with  power  in  the  trustee  to 
manage  the  trust  estate  in  his .  discretion, 
and  to  have  and  control  the  income  thereof, 
without  accountability  to  any  court  The 
habendum  of  the  deed  was:  "Unto  the  said 
Charles  Steams  and  his  successors  upon  the 
trust,  limitation,  and  condition  following; 
^  *  *  In  trust  for  the  sole  and  separate 
uses,  benefits,  and  behoofs  of  Mary  B^ 
Steams,  the  daughter,  Etta  M.  Stearns,  the 
wife,  and  Sarah  Stearns,  the  mother,  of  the 
said  Charles  Steams,  for  and  during  the  fan 
end  and  term  of  the  natural  lives  of  them,  the 
said  Mary  Bell,  Etta  M.,  and  Sarah,  free 
from,  and  in  no  wise  subject  to,  the  debts 
*  *  *  or  obligations  of  any  husband  either 
of  them  may  have;  and  upon  the  death  of 
either  of  them,  leaving  no  issue  or  the  de- 
scendants of  issue,  to  the  survivors  and  their 
issue,  or  to  the  survivor  and  her  issue;  the 
child  or  children  of  deceased  children  to  rep- 
resent the  parent  But  should  the  said  Mary 
Bell  and  the  said  Etta  M.  die  without  chil- 
dren or  the  descendants  of  children  surviving 
them,  [then]  and  in  that  event  the  whole  es- 
tate and  property  herein  conveyed  upon  the 
death  of  the  said  Sarah  shall  return  to  and 
vest  In  the  said  Charles  Steams,  if  he  be  then 
living,  and,  if  he  be  not  then  living,  to  his 
lawful  heirs.'*    The  mother  and  wife  both 


died,— the  Utter,  without  Issaa  Kaiy  B^ 
survived.  Stearns,  the  trustee,  cultivated  the 
plantation,  and  in  doing  so  made  an  account 
for  supplies,  etc.,  with  Geraty  &  Armstrong. 
In  1887  they  sued  Steams  as  trustee,  and  ob- 
tained a  judgment  against  the  trust  estate 
for  91,814.  This  Judgment  was  reduced  by 
payments  to  the  sum  of  $500  in  March,  1888 
In  October,  1894,  execution,  issued  on  this 
judgment,  was  levied  on  620  acres  of  land, 
—a  portion  of  the  land  described  in  the  trust 
deed.  The  land  thus  levied  upon  was  claim- 
ed by  Louisa  S.  Cabot,  and  the  questions 
raised  by  the  claims  were  submitted  for  deci- 
sion upon  the  law  and  facts  to  the  judge  be- 
low, without  the  intervention  of  a  jury. 
Phdntiff  offered  in  evidence  the  record  of 
judgment  against  Steams,  trustee.  Claimant 
objected  to  its  introduction  on  the  ground 
that  it  showed  no  valid  judgment  against  the 
trast  estate,  the  petition  failing  to  show  that 
the  tmst  estate  existed  at  the  time  suit  was 
brought  and  judgment  rendered;  claimant  con- 
tending that  the  trust  deed  was  executed 
upon  the  majority  of  BCary  Bell,  she  being  at 
the  time  of  suit  and  Judgment  of  full  age 
and  majority,  and  that  the  petition  failed  to 
set  out  the  circumstances  and  condition  In 
life  of  the  beneficiary  of  the  trust,  and  wheth- 
er any  encroachments  upon  the  property 
were  necessary,  and  that  the  petition  was  not 
addressed  to  any  court  The  court  overruled 
the  objections,  and  the  claimant  excepted. 

1.  The  first  question  presented  for  consid- 
eration is  whether  there  was  a  trust  estate  at 
the  time  the  judgment  was  obtained,— wheth- 
eat  the  trust  had  been  executed,  or  was  still 
executory.  If  the  trust  had  been  executed, 
the  judgment  was  invalid,  and  not  binding. 
If  the  trust  still  existed,  or  was  executory,  a 
legal  judgment  could  have  been  rendered 
against  it  The  trial  judge  decided  that  the 
tmst  estate  was  still  in  existence,  and  that 
the  judgment  was  valid  and  binding.  This 
decision,  we  think,  was  right  The  convey- 
ance was  to  Steams,  as  trustee,  in  trust  for 
his  mother,  his  wife,  and  his  daughter,  and, 
if  either  died  without  issue  or  the  descend- 
ants of  issue,  for  the  survivors  and  their  is- 
sue, or  for  the  survivor  and  her  issue;  and, 
in  case  the  daughter  and  the  wife  died  with- 
out children  or  the  descendants  of  children, 
the  property  should  return  to  and  vest  in 
Steams,  the  trustee,  if  he  were  then  living, 
and,  if  he  were  not  living,  to  his  lawful  heirs. 
The  wife  died  without  issue,  and  the  mother 
died  leaving  two  children,  who  were  living  at 
the  time  of  the  judgment  B£ary  Bell,  the 
daughter,  one  of  the  original  cestuis  que 
trustent,  was  living  at  the  time  oif  the  judg- 
ment The  record  is  silent  as  to  whether  she 
had  children  at  the  time  of  the  rendition  of  the 
Judgment,  but  as  she  was  only  25  years  of 
age,  and  married,  it  was  possible,  and  even 
probable,  that  she  would  have  issue.  In  case 
she  died  without  issue,  the  estate  went  to  her 
father,  the  tmstee,  if  living,  and,  if  he  were 
>  dead»  to  his  lawful  heirs;  and  it  appcara 
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from  the  record  that  he  had  liylng  at  that 
time  children  by  his  third  wife,  who  was  not 
embraced  in  the  deed.  Under  this  state  of 
facts,  we  think  that  the  trust  was  not  eze* 
cnted  when  Mary  Bell  became  of  age  and 
married.  There  waa  still  something  for  the 
trustee  to  do.  Biary  Bell  had  only  a  life  es- 
tate In  the  property*  the  remainder-men  be- 
ing  her  children  or  their  descendants;  and 
there  was  consequently  something  for  the 
trustee  to  do,— "either  to  secure  the  property, 
or  to  ascertain  the  objects  of  the  trust,"  and 
then  to  distribute  It  according  to  the  mode 
provided  In  the  deed.  The  trust  being  execu- 
tory at  the  time  of  the  rendition  of  the  judg- 
ment against  the  trust  estate,  the  Judgment 
was  valid  and  binding  against  the  estate. 
Cly.  Code,  S  3156;  Bailie  r.  Association  (de- 
cided this  term)  28  S.  B.  274. 

2.  Another  objection  made  to  the  Introduc- 
tion of  the  record  of  the  Judgment  was  on 
the  ground  that  the  petition  failed  to  show 
sufficient  facts  to  authorize  the  court  to  ren- 
der a  Judgment  binding  on  the  trust  estate. 
The  petition  alleged,  among  other  things, 
that  the  trust  estate  was  composed  of  the 
plantation,  stock,  etc.,  and  was  valueless  and 
unproductive  without  cash  and  provisions  to 
hire  and  feed  the  labor  necessary  to  its  cul- 
tivatlon  and  to  the  preservation  of  the  plan- 
tation, and  to  purchase  mules  and  guano,  and 
meet  the  expenses  Incident  to  the  manage- 
ment of  such  a  trust;  that  the  estate  was 
without  these  necessaries,  and  without  the 
means  to  procure  them.  It  also  set  out  the 
articles  furnished,  and  the  prices  thereof,  and 
alleged  that  they  were  necessary  to  the  pres- 
ervation of  tne  trust  estate.  It  alleged  that 
Mary  Bell  was  the  sole  surviving  beneficiary 
of  the  trust,  and  that  she  was  unmarried  at 
that  time,  imd  also  set  out  the  terms  of  the 
trust.  These  allegations  substantially  con- 
form to  the  requirements  of  section  3208  of 
the  Civil  Code,  where  It  provides  In  what 
manner  a  suit  against  a  trust  estate  may  be 
brought  on  the  conunon-law  side  of  the  court 
It  Is  true,  the  petition  failed  to  show  the  cir- 
cumstances In  life  of  the  benefldary,  and 
whether  or  not  an  encroachment  upon  the 
corpus  of  the  estate  would  be  necessary  In 
order  to  pay  the  debt  The  section  of  the 
Code  above  cited  seems  not  to  require  this 
allegation  when  the  suit  Is  at  law,  but  ac- 
cording to  the  decision  In  the  case  of  Green- 
field V.  Yason,  74  6a.  126,  It  does  seem  to  be 
necessary  even  at  law.  My  own  idea  has 
been  that  such  an  allegation  Is  not  neces- 
sary In  a  suit  at  law,  in  order  to  subject  a 
trust  estate;  but,  whether  this  Is  correct  or 
not,  the  defect.  If  the  allegation  was  neces- 
sary, was  amendable,  and  after  this  lapse  of 
time  It  will  be  presumed  that  the  court  ren- 
dering the  Judgment  had  sufficient  evidence 
before  It  to  authorize  the  Jury  In  finding  the 
property  subject;  and  this  presumption  win 
be  strengthened  by  the  fact  that  the  Jury,  in 
rendering  their  verdict  found  specially  ''that 
the  provisions  and  other  items  set  out  In  the 


plaintiff's  declaration  were  furnished  as  al- 
leged to  the  trust  estate  therein  declared 
against,  that  they  were  used  for  Its  main- 
tenance and  preservation,  and  that  the  plain- 
tiffs claim  Is  due  now,  and  is  a  proper  charge 
upon  and  against  the  corpus  of  said  estate; 
and  we  so  find." 

3.  It  appears  from  the  record  that  on  Sep- 
tember 18,  1887,  Steams,  as  trustee,  con- 
veyed to  &  B.  Sewall,  of  Boston,  all  the  land 
which  he  had  not  previously  conveyed  to 
other  parties;  the  consideration  being  recited 
as  $9,750,  and  the  title  as  an  absolute  one. 
The  record  recites  that  after  this  deed  was 
made  and  executed  an  agreement  was  re- 
ceived back  by  Steams  from  Sewall,  which 
was  dated  July  9,  1888,  and  which  recited 
that  Steams,  being  Indebted  to  Sewall  In  an 
unsettled  account  by  deed  dated  Septem- 
ber 13,  1887„  conveyed  to  said  Sewall  a  cer- 
tain estate,  situated  In  Columbia  county,  to 
be  held  by  said  SewaU  as  security  for  the 
amount  due  him  by  Stearns,  etc.  It  was  con- 
tended by  the  able  counsel  for  the  plaintiff  In 
error  in  the  argument  here  that  the  deed  of 
September  13,  1887,  was  not  a  security  deed, 
bot  that  It  was  an  absolute  one,  conveying 
the  fee,  and  did  not  have  to  be  recorded  in 
order  to  protect  the  land  from  subsequent 
Judgments;  that  it  did  not  become  a  security 
aeed  until  the  agre^nent  made  In  July,  1888. 
Although  it  may  have  been  on  its  face  an 
absolute  deed,  and  expressed  a  valuable  con- 
sideration, yet  If  it  was  given  to  secure  a 
debt,  It  falls  under  the  act  approved  Septem- 
ber 80,  1885  (Acts  1884-^,  p.  124).  The 
agreement  between  the  same  parties  on  July 
9,  1888,  did  not  make  it  a  security  deed,  but 
was  simply  evidence  of  the  consideration  for 
which  it  was  given.  This  agreement  recites 
tiiat  the  deed  was  made  to  secure  the  in- 
debtedness of  Steams  to  Sewall.  If  that  is 
true,  the  deed  of  September  13,  1887,  was 
not  merely  a  deed  of  bargain  and  sale,  but  a 
deed  given  to  secure  a  debt  Therefore  the 
agreement  did  not  make  It  a  security  deed 
from  the  date  of  the  agreement,  but  It  was 
a  security  deed  from  the  time  It  was  execut- 
ed and  delivered.  The  act  of  1885  requiring 
that  all  deeds  to  realty,  given  as  security  for 
debt  should  be  recorded  within  30  days  from 
their  date,  and  that  i'  not  so  recorded,  they 
are  postponed  to  all  liens  create^  or  obtain- 
ed prior  to  the  actual  record  of  the  deed, 
this  deed  not  having  be^i  so  recorded,  and 
the  Judgment  of  Geraty  &  Armstrong  hav- 
ing been  obtained  after  the  execution  of  the 
deed,  but  before  its  record,  this  Judgment  takes 
precedence  of  the  unrecorded  deed. 

4.  It  appears  from  the  record  that  Stearns, 
when  he  purchased  the  property  in  question 
from  Mrs.  Gibson,  in  1866,  did  not  pay  all  of 
the  purchase  money  in  cash,  but  gave  a 
mortgage  for  the  balance,  which  remained 
unpaid,  and  that  at  the  time  of  the  trial  this 
mortgage  debt  amounted  to  $1,250,  with  in- 
terest since  1888.  This  mortgage  was  in  the 
hands  of  Sewall  at  the  time  of  his  death. 
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Mrs.  Oabot,  the  clalmanl;  being  sole  heir  of 
SewaU,  obtained  it  from  his  estate;  and  in 
the  trial  she  moyed  to  be  allowed  to  amend 
her  claim  and  set  up  her  equitable  rights  in 
the  premises,  and  to  foreclose  the  mortgage 
given  to  secure  the  balance  of  the  purchase 
money  of  the  land  levied  on.  She  insisted 
that  in  equity  she  should  be  paid  the  sum 
due  on  the  mortgage  before  anything  real- 
ized from  any  sale  of  the  property  should  be 
paid  to  the  plaintiff  in  fi.  fa.,  as  the  mort- 
gage for  the  purchase  money  was  superior  to 
any  judgment  that  could  be  rendered  against 
the  trust  estate.  The  court  overruled  this 
motion,  and  in  this  ruling,  also,  we  think  that 
the  court  was  right.  While,  under  our  prac- 
tice, a  claimant  may  file  equitable  proceed- 
ings in  aid  of  his  claim,  and  may  make  such 
allegations  therein  as  he  deems  necessary  to 
-show  that  in  equity  his  claim  of  title  is  su- 
perior to  the  Judgment  levied  upon  the  prop- 
erty claimed,  we  think  that  he  should  not  be 
allowed  to  stop  the  trial  of  a  claim  case  in 
order  to  foreclose  a  mortgage,  and  obtain  a 
judgment  thereon,  which  judgment  would  be 
supwior  to  the  judgment  levied  upon  the 
land.  This  case  was  one  between  Geraty  & 
Armstrong  and  the  claimant;  the  defendant 
in  fi.  fa.  not  being  a  party  to  the  issue  being 
tried.  In  order  to  have  foreclosed  the  mort- 
gage, it  would  have  been  necessary  to  have 
stopped  the  case,  to  issue  a  rule  nisi  against 
Stearns,  trustee,  the  mortgagor,  making  him 
a  party  to  the  claim  case.  This  would  have 
taken,  perhaps,  two  terms  of  the  court,  be- 
fore the  judgment  of  foreclosure  could  have 
been  obtained.  Moreover,  under  the  allega- 
tions in  the  amendment  offered,  such  a  pro- 
ceeding was  entirely  unnecessary.  If  there 
was  a  valid  mortgage  for  the  purchase  mon- 
ey, and  it  was  of  earlier  date  than  the  judg- 
ment, the  holder  of  the  mortgage  could  not 
possibly  have  been  injured  by  a  sale  under 
the  judgment  If  he  had  not  foreclosed  the 
mortgage,  the  sale  under  the  judgment  would 
have  been  made  subject  to  his  mortgage,  and 
he  could  still  have  foreclosed  and  sold  the 
same  land  under  the  mortgage  judgment. 
Oiv.  Oode,  S  2741.  If  the  mortgage  was  jun- 
ior to  the  judgment,  it  would  certainly  have 
been  unnecessary  to  have  stopped  the  claim 
case  until  the  mortgage  could  have  been  fore- 
closed; for,  the  judgment  would  then  have 
been  superior  to  the  mortgage  judgment,  and 
would  have  sold  the  land  free  from  the  lien 
of  the  mortgage.   Judgment  affirmed. 

aOO  Oa.  701) 
AUGUSTA  &  S.  R.  00.  v.  CITY  COUNCIL 

OP  AUGUSTA  et  al.     SOUTHERN  RY.  CO. 

T.   SAME.     SOUTH   CAROLINA   &  Q.   R. 

CO.  V.  SAME. 
(Supreme  Court  of  Georgia.     March  29, 1887.) 

Railroads— Charters — Accbptancb  —  Conbtbuo> 
TiON — FiiANCHissa—KxpiuATiON— Munici- 
pal GiiANTS — Contracts. 
1.  Where   a  railroad   company  was   incorpo- 
rated by  an  act  of  the  general  assembly  of  March 


20,  1866^  '^or  the  fidl  term  of  thirty  yean,**  the 
act  being  silent  aa  to  any  renewal  or  eztenaioii 
of  the  charter  thereby  granted,  and  it  being  de- 
clared therein  that  the  company  waa  Incorporated 
for  the  purpose  of  building  and  using,  with  the 
consent  of  the  dty  coiincil  of  a  named  dtj.  a 
horse  railroad  from  a  designated  point  within 
the  corporate  limits  to  a  point  or  points  outside 
of  the  same,  a  grant  by  the  dty  couacQ  to  the 
company,  *'tneir  successors  and  assigns,  for  and 
during  the  term  of  their  charter,"  of  a  right  of 
way  through  and  over  the  streets  of  the  ci^ 
expired  on  the  date  upon  which  the  period  of  80 
years  specified  in  the  charter  ended,  and  was 
thtteaf ter  no  longer  effective. 

2.  The  above  is  true  although  such  grant  was 
made  by  ordinances  and  by  a  written  contract, 
all  of  which  were  subsequently  ratified  and  con- 
firmed by  an  act  of  the  general  assembly,  which 
also  declared  that  these  ordinances  and  this  con- 
tract were  **not  liable  to  be  repealed  by  the  dty 
council,"  and  although  in  the  contract  the  dty 
coundl  stipulated  that  it  would  "forever"  keep 
in  force  the  second  section  of  one  of  these  ordi- 
nances which,  while  entitled  generally  "An  or- 
dinance authorizing  the  coDstructlon  of  street 
railways"  in  the  city  in  question,  related  exdu- 
sively  to  this  particular  company;  the  second 
section  referred  to,  among  otner  things,  provid- 
ing that  "the  cars  and  carriages  of  said  com- 
pany running  on  said  railways^  turnouts,  and 
switches,  and  sidings  shall  be  entitled  to  the  risfat 
of  way  over  thdr  said  tracks,"  and  prohibiting 
teams  and  vehides  from  obstructing  the  free 
passage  of  the  company's  cars. 

8.  Where  such  a  railroad  company,  In  pursu- 
ance of  an  ordinance  authorizing  it  to  obtain 
from  another  railroad  company  "a  lease  for  ^Ir- 
ty  years"  of  a  track  which  had  already  been  laid 
in  certain  streets,  entered  into  a  contract  with 
the  latter  company,  by  the  terms  of  whidi  the 
company  first  referred  to  was  to  have  the  use  of 
that  track  "for  the  term  of  thehr  charter,"  this 
contract  likewise  expired  by  limitation  on  the 
day  when  the  period  of  30  years  mentioned  In  the 
charter  of  the  lessee  company  was  completed. 

4.  The  time  for  the  expiration  of  the  original 
charter  being  the  20th  day  of  March.  1896,  and 
the  general  assembly  having,  on  the  18th  day  of 
November,  1889,  passed  an  act  to  continue  this 
diarter  in  force  upon  certain  conditionfl.  and 
with  certain  restrictions  in  the  act  set  forth,  the 
company's  acceptance  of  this  act  made  the  same 
the  company's  charter,  and  thereafter  its  cor- 
porate powers,  rights,  and  privileges  were  to  be 
measured  and  limited  by  the  provisions  of  this 
latter  act 

5.  Although  this  act,  among  other  things,  de- 
clared that  the  company  to  which  It  referred 
might,  '*at  any  time,  by  a  majority  vote  of  the 
stockholders,  surrender  their  present  charts  be- 
fore the  expiration  thereof,  and  accept  this  new 
charter,  with  all  its  privileges  and  liabilities," 
this  was  not  the  exclusive  manner  in  which  the 
company  could  accept  the  new  diarter.  The 
same  result  could  be,  and  in  the  present  case 
was,  accomplished  by  its  applying  to  and  obtain- 
ing from  the  dty  council,  under  and  by  virtue  of 
this  very  act,  valuable  privileges  and  frandilses, 
which  it  actually  used  and  enjoyed,  and  subse- 
quently sold  to  another  corporation. 

6.  Having  accepted  the  provisions  of  the  act 
of  1889,  whidi  renewed  and  extended  the  diar- 
ter life  of  the  company  for  a  period  of  50  addi- 
tional years,  there  was  no  authority  of  law  for 
the  company  subsequently  to  apply  to  and  ob- 
tain from  the  secretary  of  state  an  independent 
renewal  of  its  charter,  under  the  act  of  Decem- 
ber 20,  1893,  that  act  having  no  application  save 
to  corporations  whose  charters  had  expired,  or 
were  presently  about  to  expire. 

7.  Jnasmuoh  as  the  act  of  1889  expressly  de- 
dared  that  it  should  not  "have  the  effect  or  be 
construed  to  extend  or  continue  in  force"  the 
several  amendments  to  the  original  charter  of 
the  company,  which  had  been  previously  enacted, 
or  the  ordinances  and  contract  above  referred  to: 
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and  also  that  tbe  rieht  to  use  the  streets  of  the 
city  in  qaestion  ahould  be  "sabject  to  the  consent 
of,  and  on  such  conditions  as  might  be  prescribed 
by,  the  city  council,*'— it  was  certainly  after 
March  20,  1806,  essential  that  the  company 
should  again  obtain  such  consent  before  being  en- 
titled to  oontinae  its  ose  of  the  streets  of  the  dty 
for  the  purposes  specified  in  its  original  charter. 

8.  The  rule  being  that  legislatlTe  grants  of  au- 
thority to  municipal  corporations  must,  where 
the  rights  of  the  public  are  concerned,  be  strict- 
ly construed,  and  that  in  such  cases  no  poweV 
passes  which  is  not  clearly  comprehended  with- 
in the  words  of  the  statute,  or  derived  therefrom 
by  necessary  implication,  an  act  authorizing  a 
city  council  "to  permit  the  connection  by  com- 
mon depots,  tracks,  or  otherwise  of  all  railroads 
in  said  city,  or  any  of  them,  upon  such  terms  and 
condirtions  as  may  be  fixed  and  agreed  on  be- 
tween the  city  council  and  them,**  did  not  give  to 
the  municii^al  authorities  the  power  to  confer  up- 
on any  railroad  company  using  steam  motors 
the  right  to  construct  and  operate  a  railway  or 
railways  longitudinally  along  and  oTer  the  public 
streets  of  the  city.  . 

(a)  The  municipality  could  not,  under  the 
grant  embraced  in  the  words  above  quoted,  con- 
fer upon  a  railway  corporation  any  higher  or 
greater  privileges  thtok  it  would  have  been  en- 
titled to  if  these  words,  or  words  of  like  import, 
had  been  coutained  in  a  direct  |n^nt  from  the 
general  assembly  to  the  corporation  itself. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Richmond  coun- 
ty; B.  H.  Callaway,  Judge. 

Separate  actions  by  the  Augusta  &  Summer- 
ville  Railroad  Company,  the  Southern  Rail- 
way Company,  and  the  South  Carolina  &  Geor- 
gia Railroad  Company  against  the  city  council 
of  Augusta  and  others.  There  were  Judg- 
ments for  defendants,  and  plaintiffs  bring  er- 
ror.    Affirmed. 

Prank  H.  Miller,  Boykln  Wright,  W.  K. 
Miller,  and  Jos.  B.  Cumming,  for  plaintiffs  in 
error,  M,  P.  Carroll,  J.  R.  Lamar,  J.  S.  &  W. 
T.  Davidson,  J.  Ganahl,  and  Black  &  Verdery, 
for  defendants  In  error. 

LUMPKIN,  P.  J.  The  Augusta  &  Summer- 
vlUe  Railroad  Company  was  incorporated  by  an 
act  of  the  general  assembly  approved  March 
20,  1866,  **for  the  full  term  of  thirty  years." 
The  charter  declared  that  the  company  was 
incorporated  for  the  purpose  of  building  and 
using,  with  the  consent  of  the  city  council  of 
Augusta,  a  horse  railroad  from  a  designated 
point  within  the  limits  of  the  city  to  a  point  or 
points  outside  of  t^e  same  The  city  council, 
both  by  ordinances  and  by  a  special  contract 
in  writing,  granted  to  the  company,  **their  suc- 
cessors and  assigns,  for  and  during  the  term 
of  their  charter,"  a  right  of  way  through  and 
orer  the  streets  of  Hie  city.  There  is  nothing 
In  the  charter  with  reference  to  any  renewal  or 
extension  of  the  same- beyond  the  period  of  30 
years.  The  ordinances  and  contract  above  re- 
ferred to  were  subsequently  ratified  and  con- 
firmed by  another  act  of  the  general  assembly 
(Acts  1880,  p.  700),  which,  among  other  things, 
declared  that  they  were  "not  liable  to  be  re- 
pealed by  the  city  council"  of  Augusta.  One 
of  these  ordinances  purported  generally  to  au- 
thorize the  construction  of  street  railways  In 
Augusta,  but  an  Inspection  of  it  siiows  that 


It  was  Intended  to  relate  exclusively  to  this 
particular  company.  The  second  section  of  this 
ordinance  provided  that  '^e  cars  and  car- 
riages of  this  company  running  on  said  rail- 
ways, turnouts,  and  switches  and  sidings  [viz. 
those  the  company  had  been  authorized  to  con- 
struct] shall  be  entitled  to  the  right  of  way 
over  their  said  tracks,"  and  prohibited  teams 
and  vehicles  from  obstructing  the  free  passage 
of  the  company's  cars.  In  the  special  contract 
between  the  dty  and  the  company  it  was  stipu- 
lated that  the  city  would  "forever"  keep  this 
section  hi  force.  Prior  to  the  year  1868,  the 
South  Carolina  Railroad  Company  was  in  pos- 
session of  and  using  a  railway  track  which  had 
been  laid  longitudinally  in  Washington  street, 
in  the  city  of  Augusta,  claiming  tlie  right  to  do 
so  under  ordinances  adopted  by,  and  contracts 
made  with,  the  city  council.  This  track  affords 
the  only  existing  means  by  which  a  connection 
between  some  of  the  railroads  running  into 
Augusta  can  be  made  with  other  railroads  en- 
tering the  city,  so  as  to  facilitate  the  transac- 
tion of  through,  business.  On  March  13,  1868, 
the  city  council  adopted  an  ordinance  author- 
izing the  Augusta  &  Summerville  Railroad 
Company  to  obtain  from  the  South  Carolina 
Railroad  Company  "a  lease  for  thirty  years" 
of  the  track  above  mentioned,  and  in  pursu- 
ance of  this  ordinance  a  contract  was  entered 
Into  between  these  two  companies,  by  the 
terms  of  which  the  Augusta  &  Summerville 
Railroad  Company  was  to  have  the  use  of  that 
track  "fcnr  the  term  of  their  charter."  In 
1869  the  Columbia  &  Augusta  Railroad  Com- 
pany, when  nearing  the  completion  of  its  road, 
petitioned  the  city  council  for  leave  to  enter 
the  city.  An  ordinance  was  adopted  on  April 
27th  of  that  year  reciting  that,  if  the  street- 
railroad  tracks  were  sufficient,  "then  the  said 
Columbia  &  Augusta  Railroad  must  arrange 
with  said  street-raihx>ad  company  [meaning 
the  Augusta  &  Summerville  Railroad  Com- 
pany] for  this  purpose."  This  gave  rise  to 
a  controversy  between  the  South  Carcdina 
Railroad  Company  on  the  one  side  and  the 
city  council  and  the  Columbia  &  Augusta 
Railroad  Company  on  the  other,  which  was 
adjusted  and  settled  by  a  tripartite  agree- 
ment, by  the  terms  of  which  the  city  coun- 
cil guarantied  to  the  two  railroad  companies 
"the  free  use  in  perpetuity  of  the  track 
now  on  Washington  street,  in  said  city  of 
Augusta,  with  steam  or  other  power,  at  the 
option  of  each  company."  Subsequently,  and 
in  pursuance  of  the  ordinance  of  April  27, 
1869,  a  contract  was  entered  into  between  the 
Columbia  &  Augusta  and  the  Augusta  &  Sum- 
merville Railroad  C<Mnpanies,  under  which  the 
former  gained  the  consent  of  the  latter  to  use 
the  Washington  street  track,  the  control  of 
which  the  Augusta  &  Summerville  Railroad 
Company  claimed  under  its  contract  with  the 
city  council  and  the  lease  from  the  South  Car- 
olina Railroad  Company.  The  South  Carolina 
A  Georgia  Railroad  Company  and  the  South- 
em  Railway  Company,  which  are  apparently 
the  legal  successors,  respectively,  of  the  South 
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OorollDa  Railroad  Oompany  and  tbe  Columbia 
&  Angusta  Railroad  Gompaziy,  are  parties  to 
the  present  litigation,  insisting  that  the  or- 
dinances and  contracts  of  the  city  council  un- 
det  and  by  virtue  of  which  the  use  of  the 
WashliDgton  street  track  for  transferring  cars 
propelled  by  steam  locomotiyes  was  acquired 
by  their  predecessors  are  valid,  lawful,  and 
binding  upon  the  city.  On  November  13, 
1889,  the  g&aetal  assembly  passed  an  act  to 
continue  in  f  (»rce  the  charter  of  the  Augusta  & 
Summerville  Railroad  Oompany.  This  act  re- 
cited that  the  original  act  of  incorporation 
would  expire  on  the  20th  day  of  March,  1896, 
and  provided  that  It  "be  continued  of  force 
from  and  after  the  expiration  thereof  for  the 
full  term  ot  fifty  additional  years,  with  all  the 
powers  and  privileges  given  in  said  act  not 
restricted  hecehy."  Among  the  restrictions 
thus  indicated,  it  was  declared  that  "nothing 
in  this  act  contained  shall  have  the  effect  or  be 
construed  to  extend  or  continue  in  force"  the 
several  acts  amending  the  company's  charter, 
which  had  been  previously  enacted,  nor  the 
several  ordinances  which  the  city  council  of 
Augusta  had  adopted  with  reference  to  this 
company,  nor  the  special  contract  between  the 
council  and  the  company;  and  also  Ihat  '*this 
act  is  not  intended,  nor  shall  it  be  construed  to 
extend  to  said  corporation  any  exclusive  rights 
or  privileges  to  the  use  of  the  streets  of  the 
city  of  Augusta,  but  the  right  to  use  any  and 
all  of  said  streets  shall  be  subject  to  the  con- 
sent of  and  on  such  conditions  as  may  be  pre- 
scribed by  the  city  council  of  Augusta."  This 
act  further  declared  that  the  oompany  might,  "at 
any  time,  by  a  majority  vote  of  the  stockhold- 
ers, surrender  their  present  charter  before  the 
expiration  tih^^eof  and  accept  this  new  charter, 
with  all  its  privilege  and  liabilitiee."  There 
was  never  any  direct  action  by  the  stockhold- 
ers accepting  the  act  of  1889  as  the  company's 
charter,  but  the  company  did  formally  apply  to 
and  obtain  from  the  city  council  of  Augusta 
valuable  privileges  and  franchises,  the  aj^lica- 
tion  reciting  that  it  was  made  under  and  by 
Firtue  of  this  act  Subsequently  the  company 
sold  out  to  another  corporation  Its  various  lines 
of  railway,  its  rolling  stock,  equipments  of  all 
kinds,  and  its  entire  business  as  an  active  car- 
rier. It  retained,  however,  a  nominal  domin- 
ion over  the  track  it  had  leased  from  the  South 
Carolina  Railroad  Company,  and,  without  run- 
ning any  trains  or  cars  of  its  own  thereon,  de- 
rived a  very  large  annual  income  therefrom  by 
exacting  tolls  from  the  steam-railroad  com- 
panies. This  the  Augusta  &  Sunmierville 
Railroad  Company  continued  to  do  until  the 
day  upon  which  its  original  charter  expired. 
Before  that  day  it  applied  to  and  obtieUned 
from  the  secretary  of  state  a  certificate  pur- 
porting to  be  a  renewal  of  that  charter  and  the 
various  acts  amoiding  the  same,  save  only  the 
act  of  1889,  which  was  not  mentioned  in  the 
application,  the  company  assuming  the  position 
that  it  had  never  accepted  the  same,  and  was 
in  no  way  affected  by  its  enactment  Shortly 
before  the  20th  day  of  March,  1896,  the  Augus- 


ta &  SummervlDe  Railroad  Company  became 
aware  that  after  that  day  the  city  council  in- 
tended to  treat  its  contract  with  that  company 
and  tSie  various  ordinances  which  had  been 
adopted  in  its  favor  as  to  the  use  of  the  streets 
of  the  city  as  having  expired  by  limitaticm, 
and  that  it  was  the  purpose  of  tbe  munidpal 
authorities  to  assume  in  behalf  of  the  city  the 
position  of  toll  gatherers  from  the  steam-rail- 
road companies.  Accordingly,  the  Augusta  & 
Summerville  Railroad  Company  filed  an  equi- 
table petitioa  against  the  city  council,  alleging, 
in  substance,  that  all  the  rights,  privileges,  and 
franchises  it  had  obtained  from  the  city  would 
remain  of  full  force  and  unimpaired  after  the 
day  mentioned,  and  praying  that  the  city  be 
coijoined  from  interfering  therewith,  or  carry- 
ing into  effect  its  proposed  scheme  of  substitut- 
ing itself  for  the  plaintiff  as  a  gatherer  of 
tribute  from  the  steam-railroad  companies. 
These  last,  in  thehr  pleadings,  coincided  with 
the  city  in  its  d^ense  to  the  petition  in  so  far 
as  it  sought  to  break  up  the  monopoly  which 
had  been  so  long  enjoyed  by  the  plaintiff,  but 
they  agreed  with  the  latter  in  the  position  that 
the  city  could  not  lawfully  make  merchandise 
of  the  use  of  its  streets  for  railroad  purposes, 
and  claimed  the  right  to  continue  running 
trains  and  cars  ov^  the  Washington  street 
track  under  the  grants  from  the  city  mentioned 
above.  The  trial  judge  denied  the  injunction 
prayed  for  by  the  plaintiff,  but  held  that  the 
grants  Just  r^erred  to  were  void  for  want  of 
sufficient  authority  on  the  part  of  the  city  to 
make  t&em;  and  thus,  by  his  judgment,  left 
the  city  master  of  the  situation. 

1,  2,  3.  The  original  contract  between  the 
city  council  and  the  Augusta  &  Summerville 
Railroad  Company  and  the  ordinances  adopt- 
ed in  its  favor  did  exphre  on  March  20,  1896. 
The  company's  charter  was  for  30  years. 
The  grants  were  "for  and  during  the  term  of 
their  charter."  Plainly,  this  meant  that  the 
grants  were  not  to  extend  beyond  the  term 
of  SO  years  fixed  by  the  charter.  It  makes 
no  difference  that  the  general  assembly  rati- 
fied and  confirmed  this  contract  and  these 
ordinances.  This  could  not,  and  did  not,  ^ve 
them  any  more  force  than  they  had  in  and  of 
themselves.  That  they  were  declared  **not 
liable  to  be  repealed  by  the  city  council'*  sim- 
ply meant  that  the  latter  could  not  cancel 
or  annul  its  contracts  as  made.  This  de<dara- 
tlon  was  certainly  not  Intended  to  give  these 
contracts  a  vitality  they  did  not  otherwise 
possess,  or  prolong  the  period  during  which 
they  should  be  effective.  The  use  of  the 
word  "forever"  in  that  portion  of  the  special 
contract  wherein  the  dty  undertook  to  ke^ 
in  force  an  ordinance  securing  to  the  company 
the  use  of  its  tracks  and  prohibiting  obstmc- 
tions  to  the  free  passage  of  its  cars,  cannot  be 
given  the  significance  claimed  for  it  In  tbe 
light  of  all  the  facts,  it  would  be  very  un- 
reasonable to  hold  that  the  employment  of 
this  word  in  this  connection  must  necessarily 
operate  to  confer  upon  the  company  a  grant 
in  perpetuam  of  exclusive  and  most  valuable 
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privileges,  when  everything  else  which  oc- 
curred shoMTs  that  nothing  of  the  so^  was 
ever  contemplated  or  intended.  This  view  is 
strengthened  by  the  fact  that  under  one  of  the 
ordinances  authorizing  this  company  to  ob- 
tain "a  lease  for  thirty  years*'  from  the  South 
Carolina  Railroad  Company  of  the  Washing- 
ton street  track,  it  effected  a  lease  good  only 
"for  the  term  of  [its]  charter."  We  hold, 
without  serious  difficulty,  that  the  grants 
from  the  city  and  the  lease  Just  mentioned  ex- 
pired when  the  period  of  30  years  provided 
for  in  the  charter  of  the  Augusta  &  Summav 
ville  Railroad  Company  was  completed.  We 
are  not  now  called  upon  to  discuss  what 
would  be  the  rights  of  such  a  company  under 
a  renewal  of  its  charter,  or  how'  its  stock- 
holders who  had  expended  money  in  con- 
structing tracks  in  the  streets  of  a  city 
should  be  protected  if  the  city,  upon  the  ex- 
piration of  the  original  grant  of  franchises 
and  privileges, « capriciously  withdrew  the 
same  from  the  new  company  so  as  to  defeat, 
or  seriously  impair,  the  objects  for  which  the 
corporation  was  chartered  and  kept  in  ex- 
istence. Thore  is  a  way  to  lawfully  and  sat- 
isfactorily solve  such  questions  when  they 
arise,  but  suffice  it  to  say  they  are  not  involv- 
ed in  the  present  case. 

4,  5.  It  certainly  cannot  be  doubted  that, 
If  the  Augusta  &  Summerville  Railroad  Com- 
pany accepted  the  act  of  1889,  it  became  the 
company's  charter.  This  proposition  was  not 
denied,  but  It  was.  insisted  that  the  company 
had  not  accepted  this  act,  because  it  had  not 
pursued  the  method  for  so  doing  pointed  out 
in  the  act  itself,  viz.  by  surrendering  the  old 
charter  before  Its  expiration,  and  accepting 
the  new  one  with  all  its  privileges  and  liabil- 
ities. This  was  not  the  exclusive  manner  in 
which  the  new  charter  could  be  accepted. 
The  company,  in  its  corporate  capacity,  made 
an  application  to  the  city  council  of  Augusta 
for  certain  valuable  privileges  and  franchises, 
which  it  obtained,  used,  enjoyed,  and  after- 
wards sold  to  another  corporation.  As  al- 
ready remarked,  this  application  recited  that 
it  was  made  under  and  by  virtue  of  this  very 
act.  HoWr  then,  can  the  company  now  say 
It  did  not  accept  the  act,  or  that  the  same 
is  not  binding  upon  it?  Upon  the  plainest 
I^inciples,  it  is  estopped  from  so  doing.  In 
this  connection,  see  the  following  authorities, 
which  are  directly  in  point:  1  Thomp.  Coxpu 
i  MML;  1  Beach,  Prlv.  Corp.  (  15;  1  Mor.  Priv. 
CorpL  i  28;  Zabriskie  v.  BaUroad  Co.,  23 
How.  88L 

6.  The  act  of  December  20,  1898,  providing 
for  the  renewal  of  charters  previously  grantr 
ed  to  railroad  and  other  companies,  manifest- 
ly could  have  no  application  except  as  to 
corporations  whose  charters  had  expired,  or 
were  about  to  expire.  A  company  whose 
charter  life  was,  in  1889,  extended  for  a  pe- 
riod of  50  years  from  March  20,  1896,  as  was 
the  case  here,  had  no  right,  in  the  latter  year, 
to  apply  to  and  obtain  from  the  secretary  of 
state  any  renewal  of  its  charter.  Of  course, 
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the  application  with  which  we  are  now  deal- 
ing was  made  upon  the  theory  that  the  Au- 
gusta &  Summerville  Railroad  Companj  had 
not  accepted  the  act  of  1889,  but  it  has  been 
shown  that  this  theory  was  not  well  foonded 
in  fact 

7.  It  is  dear  that,  under  the  provisions  of 
the  act  of  1889  which  have  already  been  set 
forth,  the  Augusta  &  Summerville  Railroad 
Company  could  not  continue  to  use  the  streets 
of  Augusta  for  the  purposes  specified  in  its 
original  charter  without  again  obtaining  the 
consent  of  the  city  council. 

The  foregoing  disposes  of  this  case  so  far 
as  relates  to  this  company.  We  will  now 
discuss  the  controversy  between  the  city 
council  of  Augusta  and  the  steam-railroad 
companies,  the  nature  of  which  has  been 
stated. 

8.  The  question  involved  is,  did  the  legal 
predecessors  of  these  companies  have  the  right 
to  operate  with  steam  power  a  railway  longi- 
tudinally located  in  and  along  a  public  street 
in  the  city  of  Augusta?  The  record  discloses 
beyond  controversy  that,  mider  contracts 
with  the  dty  council,  they  did  havfe  such 
right,  if  that  body  had  sufficient  legislative 
authority  to  grant  It;  and  the  evidence 
strongly  impresses  us  that  from  a  moral 
standpoint  the  justice  of  the  case  Is  decidedly 
upon  the  side  of  these  corporations.  We  can- 
not, however,  in  the  teeth  of  what  we  be- 
lieve to  be  the  law,  undertake  to  administer 
our  own  Ideas  of  abstract  justice.  With  a 
single  exception,  the  legislative  enactments 
cited  and  relied  upon  as  conferring  upon  the 
dty  council  of  Augusta  authority  to  grant 
the  right  in  question  are  not,  in  our  judg- 
ment, sufficiently  pertinent  to  require  special 
notice.  The  exception  is  the  act  of  Feb- 
ruary 15,  1856,  the  twenty-fourth  section  of 
which  (Acts  1855-56,  p.  249)  enacts:  *That 
the  dty  council  of  Augusta  shall  be,  and  they 
are  hereby,  authorized  to  permit  the  connec- 
tion l^  common  depots,  tracks  or  otherwise, 
of  all  railroads  in  said  dty,  or  any  of  them, 
upon  such  terms  and  conditions  as  may  be 
fixed  and  agreed  on  between  the  city  coun- 
cil and  them."  Before  discussing  this  sec- 
tion of  the  act  upon  its  merits,  we  wiU  first 
notice  some  dedsions  rendered  t^  this  court 
which  are  relied  upon  l^  the  eminent  coun- 
sel who  appeared  here  for  these  companies. 
In  Railroad  Co.  v.  Blls,  40  Ga.  87,  the  ques- 
tion was  whether  or  not  justices  of  the  peace 
had  jurisdiction  to  abate  a  nuisance  in  the 
dty  of  Augusta,  the  alleged  nuisance  being 
the  running  of  trains  in  and  along  Wash- 
ington street,  in  that  dty.  The  railroad 
.companies  asserted  their  right  to  run  these 
trains  under  a  city  ordinance  which  they 
—evidently  referring  to  the  above-mentioned 
act  of  1856— claimed  had  been  authorized  by 
the  general  assembly;  but  the  question 
whether  this  act  did  or  did  not  confer  upon 
the  munidpal  corporation  authority  to  adopt 
the  ordinance  relied  upon  was  not  passed  up- 
on;   nothing,  In. fact,  being  dedded  exc^t 
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that  the  jastfcw  of  the  peace  had  no  Jurlfidic* 
tton  in  the  premlaes.  The  decision  In  Vason 
▼•  Railroad  Ck>.,  42  Ga.  631,  apparently,  we 
do  not  hesitate  to  say,  sustains  the  conten* 
tibn  that  the  act  of  1866  authorized  the  city 
council  of  Augusta  to  permit  the  legal  prede- 
cessors of  the  steam-railroad  companies  now 
before  this  court  to  use  locomotiyes  upon  a 
track  laid  longitudinally  in  Washington 
street;  but  a  close  examination  of  this  case 
in  the  light  of  the  attendant  facts  and  chr- 
cumstances  will,  we  think,  lead  to  the  con* 
elusion  that  it  is  not  absolute  and  binding 
authority  for  this  position.  We  will  now  en- 
deavor to  show  that  it  is  not;  and,  if  success- 
ful, will  be  left  free  to  deal  with  this  act,  in 
so  far  as  it  bears  upon  the  cases  in  hand, 
unembarrassed  by  anything  said  in  the  Va- 
son Case.  Vason  petitioned  the  city  council 
of  Augusta  to  abate  as  a  nuisance  the  run- 
ning of  trains  drawn  by  locomotives  in 
Washington  street  The  railroad  compa- 
nieo  who  were  defendants  to  this  proceeding 
set  up  as  a  defense  'that  by  acts  of  the  gen- 
eral assembly  the  mayor  and  council  of  Au- 
gusta had  a  right  to  allow  said  street  to  be 
BO  used,  and  that  it  had  contracted  with  said 
railroad  companies  so  as  to  permit  such  use." 
It  is  a  very  important  fact,  and  one  which 
must  not  be  overlooked,  that  'the  acts,  or- 
dinances of  the  city,  and  contracts  alluded  to 
were  put  in  evidence."  The  city  council 
denied  the  petition,  and  the  superior  court, 
on  certiorari,  affirmed  the  judgment  of  the 
municipal  body.  The  supreme  court  decided 
that  "the  use  of  steam  engines  to  draw  trains 
of  cars  over  the  street  railroad  laid  down 
by  the  Augusta  &  Summerville  Railroad  Com- 
pany through  Washington  street,  in  the  city 
of  Augusta,  was  expressly  authorized  by  acts 
of  the  legislature  of  this  state,  and  by  the 
contracts  and  ordinances  of  the  city  of  Au- 
gusta; and,  being  so  authorized,  the  running 
of  said  trains  could  not  be  abated  as  a  pub- 
lic nuisance."  In  point  of  fact,  the  track  in 
Washington  street  had  not  been  laid  down 
by  the  Augusta  &  Summerville  Railroad  Com* 
pany;  but,  as  will  be  seen,  it  is  a  signifi- 
cant and  important  fact  that  this  court  treat- 
ed it  as  a  "street  railroad,"  and  dealt  with 
it  as  being  under  the  dominion  and  control  of 
the  street-railroad  company.  In  the  opinion. 
Judge  McCay  correctly  observed:  "That  the 
use  of  steam  engines  to  draw  trains  of  cam 
through  Washington  street,  in  the  city  of  Au- 
gusta, thus  connecting  the  various  railroads  en* 
terlng  the  city  at  different  points,  is  authorised 
by  the  contracts  and  ordinances  of  the  city,  is 
not  disputed.  Indeed,  It  is  too  phiin  for  dis- 
pute." He  then  remarked:  "The  only  ques* 
tlon  there  can  be  on  this  point  is  the  authority 
of  the  dty  to  do  this.  It  seems  to  us  that  this, 
too,  is  very  plain.  The  act  of  February  16, 
1866,  authorizes  the  city  council  to  permit  the 
connection  of  all  railroads  in  the  city  by  com- 
mon tracks,  depots,  or  otherwise,  on  such  terms 
and  conditicms  as  may  be  fixed  by  the  city 
council."     Further  on  he  sajd:    *'And  the  act 


of  October  26»  1870,  in  expren  terms  ratifies 
and  confirms  these  several  contracts  and  ordi- 
nances by  whldi  the  city  council  has,  at  va- 
rious times,  and  by  various  contracts  and  or- 
dinances, permitted  and  sold  this  right  to  use 
the  street  railroad  in  the  manner  complataied 
of."  If  the  above-quoted  statement  of  the 
Judge  with  reference  to  the  act  of  1866  is  to  be 
taken  as  meaning  that  it,  pioprto  vigore,  and 
without  more,  was  sufficient  to  confer  upcm  the 
city  council  authority  to  permit  the  use  of 
steam  engines  in  Washington  street,  and  if  it 
was  necessary  to  hold  this  in  the  Vason  Oase, 
the  decision  therein  would  be  controlling  now 
upon  this  point  Perhaps  the  judge  did  think 
the  act  of  1866  was,  of  itself  alone,  sufficient 
for  the  purpose  stated,  m  perfect  candor,  this 
seems  to  have  been  his  meaning;  but  it  is 
equally  fair  to  say  that  he  also  relied  for  the 
correctness  of  the  general  conclusion  reached 
upon  other  acts  of  the  general  assembly,  and 
upon  the  ordinances  and  contracts  of  the  city 
coundL  He  expressly  mentioned  the  act  of 
October  26, 1870;  and,  though  this  act  had  not 
been  passed  when  Vason's  proceeding  waa  in- 
stituted, its  bearing  upon  the  question  at  issue 
will  presently  appear.  Whatever  Judge  Mc- 
Cay may  have  believed  as  to  the  effectiveness 
of  the  act  of  1856  in  the  respect  indicated,  we 
are  satisfied  that  it  was  by  no  means  essential 
to  a  proper  decision  of  the  Vason  Case  that 
this  court  should,  with  reference  to  that  act, 
go  to  the  extent  his  language  apparently  war- 
rants, and  we  do  not  think  it  meant  to  do  so. 
If,  so,  it  was  dealing  unguardedly  with  a  great 
public  question.  The  decision,  as  a  whole, 
was  obviously  based,  not  upon  a  single  act  but 
upon  legislative  acts  and  municipal  ordinances. 
As  before  observed,  these  were  in  evidence. 
And  it  is  also  clear  that  the  case  turned  upon 
the  then  existing  right  of  the  Augusta  &  Sum- 
merville Railroad  Company  to  use  steam  In 
Washington  street  It  was,  at  the  time,  a 
municipal  pet  and,  as  such,  held  the  key  to 
the  railroad  situation  in  Augusta. 

One  of  the  acts  referred  to  was  an  amend- 
ment to  this  ccHupany's  charter,  approved  De- 
cember 28,  1866,  giving  it  the  right  to  use 
dummy  can  or  engines  over  the  streets  of 
Augusta,  Then  there  was  an  ordinance  adopt- 
ed November  0,  1867,  granting  this  company 
"the  right  of  using  locomotive  power  for  the 
movement  of  passenger  and  baggage  and 
freight  cars  on  their  tracks"  on  various  named 
streets,  including,  Washington,  "during  the 
continuance  of  thedr  aforesaid  contract* ;  the 
contract  here  referred  to  being  the  qpedal  con- 
tract between  the  city  and  the  company  allud- 
ed to  in  the  preliminary  statement  preceding 
this  discussion.  Following  the  ordinance  just 
mentioned,  came  that  of  March  18,  1868,  au- 
thorizing the  Augusta  &  Summerville  Rail- 
road Company  to  lease  the  track  in  Wash- 
ington street  from  the  South  Carolina  Rail- 
road Company,  which  it  did,  as  above  seen; 
and  accordingly  it  had  control  of  this  track 
when  Vason's  Case  was  heard.  At  the  trial 
of  that  case  all  these  acts  and  ordinances 
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were  under  consideration,  and  it  cannot  be 
doubted  that  they  had  great  weight  in  its 
determination.  We  entertain  no  reaisonable 
doubt  tliat  the  rights  and  powers  of  the  Au- 
gusta &  Summeryille  Railroad  Gompany  were 
the  cliief  factors  in  bringing  about  the  judg- 
ment rendered  by  the  city  council,  and  Its 
afilrmance  by  the  superior  court  The  act  of 
October  28»  1870,  was  approved  after  the  de- 
cision of  that  court  had  been  rendered,  but 
before  the  same  had  been  passed  upon  by  the 
supreme  court  That  act  expressly  ratiifles 
and  confirms  the  Ordinances  of  November  0, 
1867,  and  March  13,  1868.  Judge  McOay 
must,  therefore,  have  referred  to  it  solely 
upon  the  idea  that  by  relation  backwards  it 
made  valid  ab  initio  these  ordhiances  and  all 
that  had  been  done  under  them.  The  foregoing 
is,  we  believe,  a  fair  presentation  of  the  Va- 
son  Case,  and  In  view  thereof  we  feel  safe 
in  saying  that  it  would  not  do  to  make  that 
case  a  basis  for  holding  that  the  act  of  1856 
conferred  upon  the  municipal  government  of 
Augusta  the  large  power  claimed  for  it  as 
above  indicated.  In  so  far  as  the  decision  of 
this  court  in  the  case  of  Railroad  Go.  v.  Stein- 
9r,  44  Ga.  546,  may  bear  upon  this  question, 
what  Is  said  above  is  applicable  to  it  also. 

It  only  remains  to  show  that  upon  princi- 
ple and  upon  general  authority  the  twenty- 
fourth  section  of  the  act  of  1856  cannot  be 
given  the  scope  contended  for.  The  correct- 
ness of  the  well-settled  proposition  that  there 
must  be  clear  legislative  authority  to  con- 
struct and  operate  a  steam  railroad  along  a 
street  of  a  dty  was  very  properly  conceded; 
but  it  was  earnestly  insisted  that  such  au- 
thority was  conferred  by  the  above-cited  en- 
actment and,  in  this  connection,  that  a  leg- 
islative grant  of  power  to  a  municipal  corpo- 
ration to  confer  privileges  or  franchises  upon 
railroad  companies  was  not  subject  to  the 
rule  of  strict  construction  undoubtedly  ap- 
plicable to  grants  In  derogation  of  the  rights 
of  the  general  public  made  directly  to  the 
companies  themselves.  It  was  argued  that 
the  general  assembly,  having  complete  con- 
trol of  the  streets  of  the  city  of  Augusta,  had 
made  a  general  delegation  of  its  sovereign 
authority  in  this  regard  to  the  city  council  of 
Augusta;  that  this  body  thus  obtained  a 
broad  discretionary  power  in  the  matter  of 
permitting  railroad  companies  to  connect 
their  tracks  within  the  corporate  limits;  that 
the  manner  in  which  this  was  to  be  done  was 
exclusively  for  determination  by  the  munici- 
pal government  and  that  the  established 
canon  of  strict  construction,  which  renders 
doubt  equivalent  to  denial,  and  which  Is  a.h 
ways  resorted  to  in  behalf  of  the  general  pub- 
lic in  construing  the  charters  of  private  or  of 
sioch  quasi  public  corporations  as  railroad 
companies,  should  not-  in  this  instance  con- 
trol. So  the  question  in  its  last  analysis  re- 
solves- itself  into  this:  Should  the  usual  rule 
for  construing  legislative  grants  of  privileges 
and  powers  to  corporations  be  relaxed  when 
tbe  corporation  in  question  is  a  municipal 


one?  Tb»  rule  laid  down  In  15  Am.  ft  Bug. 
Bnc  Law,  p.  1041,  for  the  construction  of 
municipal  charters  is  not,  in  our  opinion,  too 
strongly  stated,  and  la  fully  sustained  by  the 
numerous  cases  cited  in  the  note.  It  is  as 
follows:  *'It  is  the  policy  of  the  law  to  re- 
quire of  municipal  corporations  a  strict  ob- 
servance of  their  powos.  Any  doubt  or  am- 
biguity arising  out  of  the  terms  used  by  the 
legislature  In  making  a  grant  of  power  must 
be  resolved  in  favor  of  the  public;  and  a 
power  cannot  be  exercised  where  it  is  not 
clearly  comprehended  within  the  words  of 
the  kct,  or  derived  therefrom  by  necessary  im- 
plication." We  have  found  no  case  in  which 
this  rule  has  ever  been  qu^tioned,  or  even 
criticised.  It  may  be  said  to  be  universally 
recognized,  and  has  been  applied  even  In 
cases  where  the  power  conferred  was  coupled 
with  a  wide  discretion  as  to  the  manner  and 
extent  of  its  exercise.  In  his  great  work  on 
Gorporations  (volume  4,  §  6659),  Judge  Thomp- 
son lays  down  the  following  as  a  general  rule 
applicable  to  all  corporations:  "One  of  the 
leading  canons  for  the  construction  of  corpo- 
ration charters  is  that  doubtful  expressions 
in  a  charter  or  statute  conferring  franchises 
on  a  corporation  are  to  be  construed  In  favor 
of  the  public,  rather  than  in  favor  of  the  cor- 
poration; and  that  the  corporation  will  take 
nothing  by  mere  implication,  unless  the  Im- 
plication necessarily  arises  out  of  what  Is  ex- 
pressly granted."  The  real  reason  for  strict- 
ly coniMruing  grants  of  power  to  corporate 
bodies  is  that  a  sound  public  policy  requires 
that  the  interests  of  the  general  public  shall 
not  be  injuriously  affected  by  an  undue  exer- 
cise or  abuse  of  powers  thus  conferred.  The 
following  extracts  are  from  1  Gook,  Stock, 
Stockh.  &  Gorp.  Law,  (  3:  "The  theory  of  a 
corporation  is  that  it  has  no  powers  except 
those  expressly  given  or  necessarily  implied. 
But  this  theory  is  no  longer  strictly  applied 
to  private  corporations.  A  private  corpora- 
tion may  exercise  many  extraordhiary  pow- 
ers, provided  all  of  Its  stockholders  assent 
and  none  of  its  creditors  are  Injured.  There 
is  no  one  to  complain  except  the  state;  and, 
the  business  being  entirely  private,  the  state 
does  not  interfere.  Thus,  fifty  years  ago,  the 
courts  would  summarily  have  declared  It  il- 
legal for  a  business  corporation  to  become  an 
accommodation  indorser  of  commercial  paper. 
But  to-day,  if  all  the  stockholders  assent 
thereto,  and  creditors  are  not  injured,  such 
an  act  is  held  to  be  l^al."  "Again,  the  old 
tlieory  of  a  corporation  was  that  it  could  not 
give  a  way  its  assets;  but  the  modem  view 
is  that  a  private  corporation  may  do  so  If  all 
its  stockholders  assent  and  If  creditors  are 
paid.  Public  policy  does  not  require  business 
corporations  to  confine  themselves  strictly  to 
their  express  and  implied  powers.  In  the  case 
of  railroad  corporations,  however,  public  pol- 
icy does  intervene,  and  does  limit  the  implied 
powers."  Judge  Gooley  says  that  "the  gen 
eral  disposition  of  the  courts  in  this  country 
naa  been  to  confine  municipalities  within  the 
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limits  that  a  strict  constructloii  of  the  grants 
of  powers  in  their  charters  will  assign  to 
them;  thus  applying  substantially  the  same 
rale  that  Is  applied  to  charters  of  private  in- 
corporation. The  reasonable  presmnption  is 
that  the  state  has  granted  in  clear  and  un- 
mistakable terms  all  it  has  designed  to  grant 
at  all."  Cooley,  CJonst  Lim.  (6th  Ed.)  pp. 
231-233.  But,  in  view  of  the  foregoing  from 
Mr.  Oook,  it  would  seem  that  there  Is  really 
less  reason  for  strictness  in  the  case  of  pri- 
vate than  of  municipal  corporations.  As  we 
understand  the  rule  in  question,  the  true  test 
for  determining  its  application  in  any  given 
instance  is,  not  whether  the  corporation  be- 
longs to  the  one  class  or  the  other,  but  wheth- 
er the  rights  of  the  general  public  will  be  In- 
juriously aCTected  by  a  liberal,  rather  than  a 
strict,  construction  of  the  corporation's  char- 
ter. We  cannot,  therefore,  assent  to  the  prop- 
osition—though it  was  presented  with  great 
force  and  plausibility— that  a  municipality 
can,  under  a  particular  grant  of  power,  take 
more  than  would  a  railroad  company  under 
the  same  words  expressing  the  grant  Only 
by  a  clear  and  radical  departure  from  the  rule 
governing  municipal  charters  could  a  munici- 
pality be  held  to  acquire  more  power  under 
specific  language  used  by  the  legislature  than 
would  any  other  sort  of  corporation.  All  cor- 
porations—municipal, as  well  as  those  strict- 
ly private  or  quasi  public— are  mere  creatures 
of  the  legislative  will.  Not  only  have  they 
no  inherent  powers  of  their  own,  like  ordi- 
nary persons,  but  not  even  life  itself,  irTde- 
pendently  of  their  charters.  The  rule  of 
strict  construction  as  applicable  to  municipal 
charters  was  recognized  by  this  court  as  far 
back  as  6  Ga.  See  Frederick  v.  City  Council 
of  Augusta,  5  Oa.  561,  567.  The  qualifica- 
tion immediately  following  the  general  rule 
above  quoted  from  the  Encyclopedia  of  Law 
has  no  application  to  the  cases  in  hand.  It 
is  in  these  words:  "But  powers  expressly 
granted,  or  necessarily, implied,  are  not  to  be 
defeated  or  impaired  by  strict  constractlon." 
The  language  giving  the  city  authority  "to 
permit  the  connection  by  common  depots, 
"racks,  or  otherwise,  of  all  railroads  in  said 
city,  or  any  of  them,  upon  such  terms  as  may 
be  fixed  and  agi*eed  on  between  the  city  coun- 
cil and  them,"  certainly  did  not  expressly 
grant,  nor  did  it  by  any  means  necessarily 
imply,  any  right  or  power  to  use  the  streets 
of  the  city  longitudinally  for  the  purpose  stat- 
ed. The  contemplated  connections  could 
have  been  made  by  crossing  streets  and  con- 
demning private  property.  It  was  not  such 
a  situation  as  that  presented  by  "the  Notch 
of  the  White  Mountains."  It  was  practically 
conceded  that,  if  the  grant  to  the  city  coun- 
cil of  Augusta  had  been  made  directly  to  the 
railroad  companies,  the  right  to  use  the 
streets  longitudinally  would  not  have  follow- 
ed. The  public  interests  being  involved,  and 
the  rule  of  strict  construction  being,  there- 
fore, proper,  It  does  not  seem  logical  to  con- 
clude that  simply  because  the  general  assem- 


bly was  addressing  the  city  of  Augusta,  more 
was  intended  by  the  language  employed  in 
the  grant  than  would  have  been  the  case  had 
it  been  made  to  the  railroad  corporations 
themselves.  What  the  city  took  under  the 
act  it  could  convey  to  these  corporations,  if 
it  chose,  but  certainly  no  more.  Most  prob- 
ably the  intention  was  to  give  the  city  the 
power  of  limiting,  not  extending,  the  fran- 
chise embraced  in  the  words  used.  There 
might,  in  1866,  have  been  good  reasons  for 
giving  the  municipal  authorities  of  Augusta 
the  large  power  which  they  undoubtedly  as- 
sumed to  exercise  by  vhrtue  of  its  provisions; 
but  we  are  quite  sure  that  no  such  power 
was  properly  derivable  from  its  terms.  When- 
ever the  general  assembly  really  means  to 
confer  such  power,  it  should  say  so  unequivo- 
cally; and  it  has  done  this,  as  to  Augusta, 
by  the  act  of  December  23,  1896  (Acts  1896, 
p.  120),  which  declares  plainly  enough  what 
that  city  may  thereafter  do  with  refer^ice 
to  the  use  of  its  streets  by  railroad  compa- 
nies.   Judgment  in  each  case  affirmed. 


(la.  N.  C.  70) 

FORD  T.  GREEN  (B.  W.  BALIARD  CO., 

Intervener). 

(Supreme  Ck>art  of  North  Carolina.    Nov.  9, 
1897.) 

MoRTOAOBS— Default— Right  of  Entry— Land- 
lord's LiKN. 
After  default  In  the  conditions  of  a  register- 
ed mortgage,  the  mortgagee  can,  by  parol  con- 
tract, become  landlord  of  the  mortfragor,  so  as 
to  avail  himself  of  the  landlord's  lien:  subse- 
quent lienors  being  charged  with  knowledge  of 
the  mortgagee's  right  of  entry.  Clark  and 
Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  Franklin  coun- 
ty;  Timberlake,  Judge. 

Action  by  G.  W.  Ford  against  Israel  Green. 
The  B.  W.  Ballard  Company  Interrened. 
From  a  Judgment  in  favor  of  intervener,  giv- 
ing it  the  first  lien  on  the  crops  in  contro- 
versy, plalntllT  appeals.    Affirmed. 

T.  W.  Blckett,  for  appellant  F.  B.  SpruilL 
for  appellee. 

DOUGLASy  J.  This  Is  an  action  originally 
brought  before  a  justice  of  the  peace  to  re- 
cover possession,  by  virtue  of  an  agricultur- 
al lien,  of  certain  crops  raised  during  the 
year  1896  by  the  defendant  Green  on  lands 
alleged  by  the  plaintiir  to  have  then  belonged 
to  said  Green.  The  defendant  the  Ballard 
Company  intervened,  and  claimed  title  to  the 
crop  as  the  landlord  of  the  defendant  Greea 
The  plaintiir  introduced  his  lien,  dated. Jan- 
uary 22,  1896,  and  filed  for  record  January 
24,  1896.  The  intervener  introduced  his  land- 
lord's lien,  dated  February  26,  1886,  and  filed 
for  registration  May  26,  1896.  B.  W.  Bal- 
lard, on  behalf  of  the  Ballard  Company,  tes- 
tified that  the  company  "was  the  assignee 
and  owner  of  a  mortgage  on  said  land,  which 
mortgage  was  duly  executed  by  Israel  Green 
and  wife."   This  was  expressly  admitted.     It 
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was  alio  admitted  that  the  diebt  secured  by 
the  mortga^re  was  unpaid.  Ballard  further 
testified  that  in  1893  the  defendant  Green, 
finding:  he  could  not  pay  the  mortgage,  agreed 
to  become  the  tenant  of  the  Ballard  Ck)m- 
pany,  surrendered  the  possession,  and  re- 
mained on  the  land  as  such,  paying  an  annn* 
al  rental  of  $100;  that  at  the  same  time  said 
company  agreed  with  Green  that  if  he  would, 
within  one  year,  pay  the  company  |1,000, 
which  was  less  than  the  mortgage  debt,  then 
the  company  would  cancel  the  mortgage  and 
all  claims  on  the  land;  that  defendant  Green, 
under  this  contract,  had  remained  on  the 
land  since  18d3,  recognizing  the  Ballard  Com* 
pany  as  his  landlord,  and  paying  $100  a  year 
rent,  and  that  each  year  the  company  had 
renewed  its  proposition  to  surrender  all 
claims  on  the  land  on  payment  of  the  $1,000; 
and  that  every  year  since  the  above  agree- 
ment in  1883  the  company  had  taken  a  crop 
tien  for  the  said  rent  and  advances.  It  ap- 
pears that  Green  still  owes  the  plaintiff  $48.- 
95  on  the  debt  secured  by  the  crop  lien,  which 
it  was  admitted  covered  the  cr(^8  in  contro- 
verqr.  It  was  admitted  that  the  value  of  the 
crops*  sought  to  be  recovered  was  not  over 
$50,  and  that  Israel  Green  had  an  absolute 
deed  to  the  land  on  which  the  crops  were 
raised,  and  lived  on  the  land.  He  corrobo- 
rated B.  W.  Ballard  as  to  the  said  agree- 
ment, and  the  plaintiff  admitted  the  facts 
testified  to,  and  also  admitted  that  the  Bal- 
lard Company  had  not  been  paid  in  full  for 
advances  made  during  1896  to  Green,  and 
admitted  that,  if  the  lien  of  the  company  had 
priority  over  his  lien,  then  Judgment  should 
be  entered  for  tlfe  company.  Upon  the 
whole  evidence  the  court  held  that  the  com- 
pany was  the  landlord  of  Green,  and  that  its 
lien  had  priority  over  the  lien  of  the  plain- 
tiff, and  rendered  the  Judgment  set  out  in 
the  record,  to  which  the  plaintiff  excepted 
and  appealed. 

We  see  no  erroi:  in  the  ruling.  Admitting 
that  the  agreement  testified  to  hy  Ballard  did 
not  change  the  relations  of  mortgagor  and 
mortgagee  existing  between  the  Ballard 
Company  and  Green,  and  that  the  right  of  re- 
demption still  remained  in  Green,  the  posses- 
sion of  the  land  was  changed  by  the  entry  of 
the  company  and  the  attornment  of  Green. 
The  Ballard  Company  was  thereafter,  in  any 
view  of  the  case,  at  least  the  mortgagee  In 
possession,  and  therefore  entitled  to  the  rents 
and  profits.  That  it  rented  the  land  to  a 
tenant  who  haw)ened  to  be  the  mortgagor 
did  not  change  the  character  of  that  tenant's 
possession,  which  was  thereafter  that  of  his 
landlord.  The  entry  of  the  mortgagee,  being 
matter  In  pais,  was  incapable  of  registra- 
tion. The  agreement  to  rent  might  have 
been  registered,  but  did  not  require  registra- 
tion, as  it  was  only  for  one  year,  and  re- 
newed from  year  to  year.  As  the  mortgage 
held  by  the  Ballard  Company  was  "express- 
ly admitted,"  it  is  to  be  presumed  that  all  Its 
necessary  incidents,  such  as  registration  and 


default,  were  also  admitted,  as  they  are  no- 
where denied.  This  mortgage,  being  register- 
ed, was  notice  to  the  world,  not  only  of  its 
existence,  but  necessarily  of  all  that  it  con- 
tained. Any  one  examining  the  record— and 
examination  is  presumed  from  the  opportuni- 
ty—would be  fixed  with  notice  that  the  mort- 
gage was  in  default,  and  that  the  consequent 
right  of  entry  had  accrued  to  the  mortgagee. 
The  actual  entry  of  the  mortgagee  was  not 
during  the  current  year,  while  the  crops  in 
question  were  growing,  but  was  more  than 
two  years  before  they  were  planted,  or  any  of 
the  supplies  furnished  therefor.  This  takes 
the  case  at  bar  clearly  out  of  the  rule  laid 
down  in  Killebrew  v.  Hines,  104  N.  a  182, 
10  S.  B.  159,  251,  so  strongly  relied  on  by  the 
plaintiff.  That  case,  while  maintaining  the 
Just  principle  that  a  mortgagee  cannot  enter 
and  take  possession  of  growing  crops  to  the 
prejudice  of  pre-existing  mortgagees  or  lien- 
ees,  clearly  recognizes  the  right  of  the  mort- 
gagee to  enter  upon  condition  broken,  and 
this  rl^ht  is  sustained  by  every  authority  cit- 
ed therein.  The  concurring  opinion  of  Jus- 
tice Merrimon,  reconciling  Killebrew  v.  Hines 
with  the  earlier  cases,  is  worthy  of  attention. 
The  later  cases  of  Taylor  v.  Taylor,  112  N. 
C.  27,  16  S.  E.  924,  Crinkley  v.  Egerton,  113 
N.  C.  444,  18  S.  E.  669,  and  Jones  v.  Jones, 
117  N.  C.  254,  23  S.  E.  214,  do  not  affect  the 
principle  now  under  consideration.  Can 
there  be  any  question  of  a  mortgagee's  right 
of  entry  upon  breach  of  condition?  He  had 
it  at  common  law.  1  Ping,  Mortg.  §  886.  He 
has  it  now  in  all  states  where  the  legal  title 
is  held  to  vest  in  the  mortgagee.  Id.  §  820: 
2  Jones,  Mortg.  §  1253;  Killebrew  v.  Hines, 
supra,  and  cases  therein  cited.  In  Jones  v. 
Jones,  supra,  this  court  has  expressly  held 
that  after  forfeiture  the  mortgagee  or  ven- 
dor can  by  contract  become  landlord  of  the 
mortgagor  or  vendee,  so  as  to  avail  himself 
of  the  landlord's  lien.  We  are  unable  to  dis- 
tinguish the  Jones  Case  from  the  case  at  bar, 
as  the  attornment  so  unequivocally  approved 
in  the  former  case  was  in  the  latter  case 
made  when  there  were  no  conflicting  liens, 
and  all  subsequent  llenees  are  charged  with 
knowledge  of  the  mortgagee's  right  of  entry. 
This  view  of  the  case  renders  It  unnecessary 
for  us  to  consider  when,  and  under  what  cir- 
cumstances, a  mortgagor  can  abandon  or  re- 
lease his  equity  of  redemption.  It  should  be 
borne  in  mind  that  this  opinion  does  not  deal 
with  any  question  of  actual  fraud,  or  fraud 
In  fact,  as  the  case  comes  to  us  on  a  bare 
question  of  law.  No  error  appearing  in  the 
record,  the  Judgment  is  aflirmed. 

CLARK,  J.  (dissenting).  The  Ballard  Com- 
pany, intervener,  did  not  claim  to  be  mortgagee 
in  possession,  which  would  have  been  an  open 
and  notorious  fact,  but  rested  the  case  upon 
its  being  landlord,  by  virtue  of  an  oral  sur- 
render of  the  equity  of  redemption  by  the  mort- 
gagor; and  that  is  found  as  a  fact  by  the  Jury. 
It   was  admitted  by  both  parties   that   upon 
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that  fact  tbe  case  depended.  In  Kfllebrew  ▼. 
Hlnes,  104  N.  O.  182,  10  8.  B.  159,  251,  It 
was  held  that  the  lien  of  a  creditor  who 
makes  advances  to  the  mortgagor  to  make  a 
crop  Is  superior  to  that  of  the  mortgagee  of 
the  land,  because,  till  the  entry  of  the  mort- 
gagee, the  latter  Is  assenting  to  the  mort- 
gagor's holding  himself  out  as  owner  of  the 
crop.  In  Taylor  t.  Taylor,  112  N.  O.  27,  16 
S.  B.  924,  It  was  held  that,  while  a  vendee 
or  mortgagor  In  default  remains  in  posses- 
sion of  land,  the  title  to  the  crop  is  not  vest- 
ed in  the  mortgagee  or  vendor,  as  landlord. 
Orinkley  v.  Egerton,  IIB  N.  O.  444,  18  S.  B. 
660,  cites  with  approval  both  these  cases,  as 
applicable  where  the  relation  is  simply  that  of 
vendor  and  vendee,  mortgagor  and  mort- 
gagee, and  holds  that  in  such  cases  there  Is 
no  landlord's  lien  for  rent,  but  held  further, 
in  favor  of  the  freedom  of  contracting,  that 
when  there  is  no  oppression  it  is  competent 
for  the  parties  to  a  mortgage  for  the  purchase 
money  to  stipulate  that,  in  addition  to  the 
mortgage  on  the  purchased  land,  the  vendor 
should  have  a  lien  on  the  crop  to  the  extent 
of  the  rent,~the  same  to  be  applied  on  the 
purchaRe  money,— and  that,  when  such  mort- 
gage was  recorded,  one  who  advanced  sup- 
plies upon  a  later  mortgage  on  the  crop 
took  subject  to  vendor's  mortgage  on  the 
rent.  In  Jones  v.  Jones,  117  N.  G.  254, 
23  S.  B.  214,  It  was  held  (approving  Taylor 
V.  Taylor,  supra,  and  Crlnkley  v.  Egerton, 
supra)  that  the  vendee  of  land,  In  default, 
may,  by  contract,  in  the  absence  of  oppres- 
sion, agree  verbally  that  the  vendor  may 
have,  as  additional  security,  the  landlord's 
lien  for  rent,— the  amount  of  same  to  go  up- 
on the  purchase  money.  There  is  this  dif- 
ference between  Crlnkley  v.  Egerton  and 
Jones  V.  Jones,  that  in  the  first-named  case 
the  agreement  to  give  the  mortgagee  the 
rights  of  a  landlord  over  the  rent  was  em- 
braced in  the  mortgage,  which  was  register- 
ed, and  hence  the  person  subsequently  taking 
a  mortgage  upon  the  crop  for  advances  was 
fixed  with  notice  of  it,  and  hence  the  mort- 
gagor's right  to  the  rent,  as  against  such 
third  party,  was  sustained.  In  Jones  v. 
Jones,  however,  the  agreement  to  give  the 
vendor  the  benefit  of  the  landlord's  lien  upon 
the  rent,  as  additional  security,  was  verbal, 
and  it  was  sustained  as  between  the  pai*tles, 
merely.  In  the  present  case  there  was  a 
similar  verbal  agreement  This  was  good  as 
between  the  parties,  as  was  held  In  Jones  v. 
Jones,  supra;  but  it  cannot  be  good  as  to 
third  parties,  as  in  Crlnkley  v.  Egerton,  be- 
cause, unlike  that  case,  the  agreement  was 
not  in  writing  and  recorded,  and  third  par- 
ties had  no  notice  from  any  registration. 
Nor  is  there  any  evidence  tending  to  show 
tuat  me  merchant  who  advanced  the  supplies 
had  any  actual  notice,  if,  indeed,  under  Con- 
nor's act,  his  registered  mortgage  for  sup- 
plies could  be  defeated  by  a  verbal  convey- 
ance back  of  the  land  from  the  vendee  to  the 
assignee  of  the  vendor,  who  had  been  secur- 


ed by  a  mortgage  upon  the  land  only,— mors 
'  especially  as  the  mortgagor,  ixotwithstandlng 
the  verbal  reconveyance,  remained  in  posses- 
sion. If  the  merchant  making  advances  In 
Killebrew  v.  Hines  had  examined  the  books 
In  the  register's  ofllce,  he  would  have  found 
that  his  customer  had  executed  a  mortgage 
on  his  land  only,  and  therefore  could  give 
him  a  valid  mortgage  on  the  crop.  If  such 
merchant  had  examined  the  records  in  Crink- 
ley's  Case,  he  would  have  found  that  his  cus- 
tomer had  not  only  mortgaged  his  land,  but 
had  conveyed  a  lien  on  the  rent,  also,  as  ad- 
ditional security,  so  that  he  could  only  get  a 
valid  lien  for  his  advances  on  the  crop  over 
and  above  the  rent  If  the  merchant  mak- 
ing advances  in  the  present  case  examined, 
as  we  must  presume  he  did,  the  register's 
books,  he  would  have  found  that,  as  In  Kille- 
brew V.  Hines,  the  party  in  possession  had 
given  a  mortgage  only  on  the  land,  and  not, 
as  in  Crinkley's  Case,  conveyed  the  rent  also; 
and  therefore  he  is  entitled  to  the  crop,  as  it 
was  mortgaged  to  him,  and  cannot  be  de- 
feated by  a  parol  agreement,  which,  being 
unregistered  and  unknown  to  him,  was  .only 
good  between  the  parties,  as  In  Jones  v. 
Jones,  supra.  Even  In  Crinkley's  Case  the 
merchant  had  his  lien  on  all  the  crop,  except 
the  rent  Here  It  Is  sought,  by  a  verbal 
agreement  between  mortgagor  and  mort- 
gagee, to  defeat  the  merchant's  Hen  for  ad- 
vances, not  only  as  to  the  rent,  but  as  to  the 
whole  crop.  The  wise  object  of  the  act  of 
1885  (known  as  "Connor's  Act")  was  to  re- 
quire all  conveyances  and  Incumbrances  up- 
on land  to  be  spread  upon  the  record,  so 
that  third  parties  could  always  be  protected. 
Looking  at  the  record  here,  the  merchant 
was  justified  In  taking  from  the  mortgagor  of 
the  land  in  possession  a  moi'tgage  upon  his 
crop.  To  permit  an  unknown  verbal  agree- 
ment for  the  conveyance  of  land  to  the  mort- 
gagee, by  way  of  a  verbal  surrender  of  the 
equity  of  redemption,  to  destroy  the  mortgage 
on  the  crop,  which  was  given  the  merchant 
by  the  party  in  possession,  claiming  to  be 
owner  (subject  only  to  the  mortgage  on  the 
land),  would  be  contrary  to  the  letter  and  the 
spirit  of  the  act  of  1885,  and  would  unsettle 
the  confidence  of  all  who  make  advances  tc 
mortgagors  and  vendees  In  possession  to  en- 
able them  to  raise  their  crops: 


MONTGOMERY,  J. 
senimg  opinion. 


I  concur  in  the  dls- 


(121  N.  C.  107) 

ANNISTON  NAT.  BANK  v.  SCHOOL  COM- 

MITTEB  OP  DURHAM. 

(Supreme  Court  of  North  Carolina.    Nov.  2, 

1897.) 

Trial — Directi?to  Fi n ni ngs— Assio nm ents— 
MoN'KT  Liability. 

1.  Where  the  burden  is  upon  a  party  to  sup- 
port a  certain  issue,  it  is  error  to  direct  an 
affirnuitive  finding  tbereon,  though  ample  evi- 
dence supports  such  issue,  and  there  is  no  evi- 
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dence  eontrair  tihMCto,  under  Oodfc,  8  418,  pro- 
hibiting A  Judge  from  giyiog  an  opinion  as  to 
whether  a  &ct  is  tnllj  proven. 

2.  A  balance  due  from  a  school  committee  for 
potting  a  heater  in  a  ediool  bnilding  is  astlgn- 
ahle. 

Appeal  from  Buperlor  cofurt,  Durham  oounty; 
Brown,  Judga 

Actloii  by  the  Annlston  Natloiial  Bank 
against  the  school  coiniBittee  of  Durham, 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

Gnthrle  &  Guthrie,  for  appellant  J.  B. 
Manning,  for  appellee, 

FUBOHES,  J.  This  ease  has  been  heie 
before,  and  is  reported  in  118  N.  O.  883,  24 
8.  B.  792.  On  the  trial  presented  by  this  ap- 
peal, the  plaintiff  and  defendant  both  ten- 
dered issues  for  the  Jury.  The  court  accepted 
those  tendered  by  the  plaintiff,  and  r^cted 
those  tendered  by  defendant,  and  the  defend- 
ant excepted.  We  see  no  error  in  this  ruling, 
as  there  is  no  issue  arising  from  the  pleadings 
that  the  Issues  adopted  by  the  court  did  not 
present  And  we  can  see  no  grounds  of  de* 
fense  that  the  defendant  was  entitled  to  that 
might  not  have  been  mode  under  these  issues. 
Baker  y.  Balbnoad  Co.,  118  N.  0.  1015,  24  8. 
£.  415;  Denmark  y.  Ballroad  Go.,  107  N.  O. 
185,  12  8.  B.  54;  Bittenhouse  y.  BaUway  Co., 
120  N.  a  544,  28  8.  B.  922. 

The  issues  submitted  are  as  follows:  (1) 
Is  the  plaintiff  a  coiporatian?  (2)  Was  the 
defendant  given  notice  of  the  assignment  by 
the  Buttan  BCanufacturlng  Company  to  the 
plaintiff  of  the  contract  and  the  balance  due 
thereon,  befote  the  rendittom  of  the  Judgment 
in  the  action  of  Taylor  against  the  Buttan 
Manufscturing  Company?  (8)  Was  the  as- 
signment of  the  said  contract  legally  made? 
<4)  Was  the  said  assignment  made  with  intent 
to  defraud,  hinder,  or  delay  the  creditors  of 
the  said  Buttan  lianufacturlng  Oonqiany?  (5) 
Is  the  defendant  Indebted  to  the  plaintiff,  and, 
if  so^  In  what  amount? 

The  case  on  appeal  states  that  the  court 
withdrew  the  case  from  the  consideratioa  of 
the  Jury,  and  directed  the  Jury  to  answer  the 
issues  as  set  £orth  in  the  record,  to  wit  "Tes" 
to  issues  1,  2,  and  8,  and  "No"  to  the  fourth 
issue,  and  to  the  fifth  issue  «'|d40.4r';  and  the 
defendant  excepted.  This  ezceptian.must  be 
sustained.  The  burden  of  establishing  the 
first,  second,,  and  fifth  issues  was  upon  the 
plaintifl.  mils  betaxg  go,  it  was  eaxv  in  the 
court  to  wtthdxaw  these  Issues  from  the  Jury. 
If  the  party  upon  whom  the  tarden  of  proof 
rests  has  offered  no  eyidence  to  proye  the 
Issue,  or  no  such  eyidence  as  the  Jury  ought 
to  find  a  verdict  uj^oa  (as  in  Wittkowsky  y. 
Wasson,  71  N.  0.  451),  the  court  should  say 
so,  and  dfawct  a  finding  in  the  negatiye.  8tate 
y.  Bhule,  82  N.  a  168.  But,  no  matter  how 
strong  and  mcontradlctoacy  the  eyidence  is 
in  support  of  the  Issuer  the  oourt  cnnnot  with* 
draw  such  issue  from  the  jury,  and  direct  an 
affirmatiye  finding;  To  do  this  is  to  yiolate 
the  act  of  1798  (section  418  of  the  Code). 


y.  Bbxilto,  mxpn;  asrdlson  y.  Ballroad 
Co.,  120  N.  a  492,  28  8.  B.  88Q;  8pn]iU  y. 
Insurance  (>>.,  120  N.  C.  141,  27  8.  B.  39; 
White  y.  Baihroad  Co.  (at  this  term)  27  8.  B. 
1002.  If  there  Is  tio  evidence  to  support  the 
negative,  and  the  evidence,  if  true,  establish- 
es the  affirmative  of  the  issue,  the  court  may 
Instruct  the  Jury  that,  if  they  believe  the 
evidence,  they  may  find  an  affirmative;  that 
Is,  for  the  party  upon  whom  the  burdep  rests. 
Wool  y.  Bond,  118  N.  C.  1,  23  8.  B.  923;  8tate 
y.  8hule,  supra.  It  seems  to  us  from  an  ex- 
amination of  the  eyidence  in  this  case  that  the 
Jury  would  have  found  these  issues  as  ths 
court  did  if  the  finding  bad  been  left  to  them,  and 
that  would  have  been  the  end  of  the  matter.  . 

It  was  argued  that  this  contract  was  not  as- 
signable, as  a  matter  of  law;  and,  as  the  case 
goes  back  for  a  new  trial,  this  question  will 
meet  the  plaintiff  at  the  very  tlireshold.  If 
it  is  not  assignable,  this  ends  the  case  for 
the  defendant  If  it  is  assignable,  the  plain- 
tiff should  not  be  troubled  again  by  this  ques- 
tion. It  is  a  contract  on  the  part  of  the  Buttan 
Manufacturing  Company  to  pat  a  heater  in 
the  public  school  building  in  the  town  of  Dur- 
ham, fbr  which  the  defendant  agreed  to  pay 
said  c<Mnpany  $2,800.  The  defendant  had  paid 
the  greater  part  of  the  price  when  the  parties 
came  to  a  settlement,  and  it  was  ascertained 
that  the  defendant  still  owed  on  said  contract 
the  sum  of  1331.11.  Why  this  contract  was 
not  assignable  we  are  not  able  to  see.  It  seems 
that,  under  our  statute,  almost  any  contract 
that  constitutes  an  indebtedness  or  money  lia- 
bility may  be  assigned.  Redmond  v.  Staton, 
118  N.  a  140,  21  8.  B.  188.  In  our  opinion, 
this  contract  was  assignable.  But  such  as- 
signment, like  any  other  transaction,  may  be 
vitiated  by  fraud.  But,  if  this  is  alleged,  its 
proof  rests  on  the  defendant,— l^e  party  that 
makes  the  allegation.    Brror.    New  trial 


(121  N.  c.  loe) 
FINLAYSON  et  aL  v.  KIEBY  et  al. 
(Supreme  Court  of  North  Carolina.    Nov.  2, 
1897.) 
Appsal— Rbmakd— Additiohal  Fartiss. 
In  ejectment,-  defendants  pleaded  a  Judg- 
ment rendered  in  a  proceeding  for  settlement  of 
the  estate  of  a  deceased  person  under  whom  all' 
parties  claimed  title.    On  appeal  it  appeared  that 
part  of  the  heirs  and  distributees  interested  in 
such  proceeding  had  died  during  the  pendency 
thereof,  etnd  that  their  heirs  had  never  been 
made  parties.     Held,  that  the  court  would  re- 
mand me  case,  In  order  that  such  heirs  might  be 
made  parties. 

Appeal  from  superior  court,  Wayne  county; 
Adams,  Judge. 

Action  by  W.  H.  Finiayson  and  James  M. 
Hines  against  G.  h,  Klrby  and  others.  Judg- 
ment for  defendants.  PlalntifTs  appeaL  Re- 
manded for  further  proceedings. 

EL  G.  Connor,  Dor  appellants.  Allen  ft 
Dortch  and  W.  G.  Munroe,  for  appellees. 

FAIRCLOTH,  a  J.  This  Is  an  action  of 
ejectment,  and  the  title  of  the  land  described 
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ifl  In  qiaestloii;  an  parties  claiming  under 
Waitman  Thompson,  Sr.,  who  conveyed  the 
land  to  Flnlayson  and  Hlnes  in  trust  for  his 
son,  Waitman  Thompson,  Jr.  The  latter  and 
his  wife  have  died,  leaylng  no  issue  of  their 
bodies.  The  plaintilTs  allege  that  Thompson, 
Jr.,  had  only  a  life  estate,  and  that  they  are 
now  the  owners  in  fee.  The  defendants 
claim  under  Thompson,  Jr.,  hy  mesne  convey- 
ances,, and  allege  that  he  had  an  estate  in  fee 
simple,  and  that  they  are  the  owners.  They 
also  insist  that  the  plaintifTs  are  estopped  hy 
force  of  a  judgment  rendered  in  a  proceed- 
ing before  the  clerk  for  a  settlement  of  the 
estate  of  Thompson,  Or.,  In  which  proceeding 
the  personalty  and  realty,  as  advancements, 
were  considered  and  accounted  for,  including 
that  now  in  question,  to  which  proceeding 
all  the  Thompson  heirs  were  parties.  It  ap- 
pears from  the  r^ord  before  us  that  pending 
said  proceeding  for  settlement  several  of  the 
Thompson  heirs  and  distributees  died  intes- 
tate and  that  their  heirs  were  never  made 
parties  to  that  proceeding,  and  they  are  not 
parties  in  this  action.  Their  personal  repre- 
sentatives only  were  brought  into  the  pro- 
ceeding for  a  settlement  In  order  that  the 
rights  and  equties  of  all  the  parties  may  be 
disposed  of  in  one  final  judgment,  we  have 
concluded  to  send  this  case  back,  to  the  end 
that  all  interested  persons  be  made  parties, 
and  that  they  may  be  finally  concluded  as  to 
both  the  real  and  personal  estate.  We  think 
it  would  not  serve  any  useful  pxu*pose  to  ex- 
press any  opinion  on  the  interesting  ques- 
tions argued  .here  imtil  all  interested  persons 
have  had  an  opportunity  to  be  heard.  Re- 
manded. 


(m  N.  C.  88) 

SINGBR  MANUP'G  00.  v.  DRAUGHAN  et  al. 
(Supreme  Gourt  of  North  Oarolina.    Nov.  2, 
18»7.) 
BuRSTT  ON  Bond— Rblbasb. 
Though  an  undertaking  given  to  a  sewing* 
machine  company  to  secure  the  faithful  perform- 
ance by  an  agent  of  hia  duties  recites  that  it  is 
a  "continuing  guaranty,**  the  surety  is  not  liable 
for  defalcations  by  the  agent  occurring  after  the 
sareij  has  given  written  notice  to  the  company 
that  he  will  no  longer  be  liable. 

Appeal  from  superior  court,  Wake  county; 
Adams,  Judge. 

Action  by  Singer  Blanufiicturing  Oompany 
against  J.  S.  Draughan  and  another.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

F.  H.  Busbee,  for  appellant. 

FUROHBS,  J.  The  defendant  Draughan 
was  the  agent  of  the  plaintiff  for  selling  its 
machines,  and  as  such  agent  he  entered  into 
a  written  undertaking  for  the  faithful  per- 
formance of  his  contract,  in  accounting  for 
and  paying  over  to  the  plaintiff  all  moneys 
collected  by  him  under  said  agency,  with  the 
defendant  Wade  as  bis  surety.  This  under- 
taking is  called  "a  continuing  guaranty,"  in 


which  the  following  language  Is  used:  'The 
condition  of  the  above  obligation,  which  is  ex- 
pressly intended  aa  a  continuing  guaranty,"— 
and  bears  date  the  8d  day  of  July,  1890.  On 
March  4,  1893,  the  defendant  Wade  notified 
the  plaintiff  by  letter  that  he  would  not  be  re- 
sponsible as  surety  of  defendant  Draughan 
after  the  receipt  of  this  letter  by  the  plaintiff. 
It  was  admitted  by  the  plaintiff  that  it  receiv- 
ed this  letter,  to  which  it  made  no  reply.  The 
plaintiff  complatoed  for  a  breach  of  this  under- 
taking, and  the  defendant  Wade  answered,  ad- 
mitting that  he  signed  the  contract  sued  on, 
and  that  he  was  liable  for  such  breaches  as  had 
occurred  before  the  receipt  of  his  letter  of  the 
4th  of  March,  1893,  but  denied  that  he  was 
liable  for  any  breach  conmiitted  by  the  agent, 
Draughan,  since  that  time.  The  matter  waa 
refined  to  Alexander  Stronach  to  take  and 
state  an  account  of  this  agency.  Stronach 
took  the  account,  and  reported  that  Draughan 
was  indebted  to  the  plaintiff  on  account  of 
said  agency  in  the  sum  of  "$444.62,  with  Inter- 
est on  the  same  at  the  rate  of  6%  from  the 
10th  day  of  October,  1883,  to  wit,  $8a68,  and 
the  costs  of  this  action,  to  be  taxed  by  the 
clerk";  and  the  referee  was  allowed  $25,  to 
be  taxed  as  costs.  The  referee  does  not  find 
what  part  of  this  sum  of  $444.62  arose  from 
breach  before  the  receipt  of  the  letter  of  the 
4th  of  March,  1898,  nor  does  he  find  when 
said  letter  was  received  by  the  plaintiff.  Bat 
It  was  admitted  on  the  trial  that  a  large  part 
of  the  sum  foimd  due  the  plaintiff  arose 
from  transactions  after  the  receipt  of  that 
letter.  The  defendant  Wade  excepted  to  the 
report  of  the  referee,  and  alleged  that  he 
was  only  liable  for  that  part  which  accrued 
before  the  plaintiff  received  his  letter  of  the 
4th  of  March,  1693.  But  the  court  waa  of  a 
different  opinion,  and  gave  judgment  against 
the  defendant  Wade  for  the  whole  amount. 
In  this  there  is  error,  l^ls  undertaking  was 
a  "continuing  guaranty"  Cor  the  faithful  dis- 
charge of  duty  by  the  plaintifTs  agent, 
Draughan.  The  plaintiff  could  have  dischar- 
ged Draughan  at  any  time,  or  could  have  re- 
fused to  furnish  him  any  more  machlnei. 
And  if  plaintiff  continued  him  in  Its  employ- 
ment, and  furnished  him  with  other  ma- 
chines, after  it  received  the  defendant 
Wade's  letter  saying  that  he  would  not  be 
longer  liable  for  Draughan's  agency,  it  did  so 
at  its  own  risk.  1  Pars.  Oont  (3d  Bd.)  617, 
"Revocation  of  Guaranty";  Bostwick  v.  Van 
Voorhis,  91  N.  T.  853;  La  Rose  t.  Bank,  102 
Ind.  332,  1  N.  B.  80O.  These  cases  cited 
from  New  Yotk  and  Indiana  sustain  the  prin- 
ciple enunciated  in  Parson,  supra,  though,  as 
they  relate  to  bank  cashiers,  it  was  held  that 
the  notice  of  the  withdrawal  of  the  surety 
could  not  be  allowed  to  take  effect  until  the 
cashier  had  a  reasonable  time  to  get  other 
sureties.  This  distinction  was  put  on  the 
ground  of  public  policy,  as  the  bank  was  a 
public  institution.  But  no  such  reason  i^^h 
plies  in  this  case.  This  case  falls  under  that 
of    Machine    Oo.    v.   Farrington,    82    N.    Y. 
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121,  which  Is  rerj  2ini^  Bke  this.  The  de- 
fendant Wade  must  be  held  liable  to  the 
plaintiff  for  all  machines  or  moneys  arising 
from  the  sale  of  machines  that  went  into  the 
hands  of  the  agent»  Drau^han,  before  the 
plaintiff  received  the  defendant  Wade's  letter 
of  the  4th  of  March,  1808,  but  not  for  those 
famished  him  aft^  that  date.  There  is  a 
distinction  between  fntore  liabilities,  and  a 
suretyship  for  a  debt,  where  the  considera- 
tion has  passed.  But  this  distinction  we  do 
not  discuss  in  this  opinion.  For  the  error 
pointed  out  the  case  should  be  recommitted 
to  the  referee,  with  instructions  to  ascertain 
the  date  of  the  receipt  of  the  letter  of  defend- 
ant Wade  of  the  4th  of  March,  1898,  revolcing 
his  suretyship  for  the  agent,  Draughan,  and 
the  amount  for  which  Draughan  is  liable  to 
the  plaintiff  upon  machines  furnished  him  be- 
fore the  receipt  of  the  said  letter.     Error. 


(m  N.  C.  490) 
BDWAROS  T.  SEABOARD  ft  R.  R.  GO. 

(Supreme  Court  of  North  Oarolina.    Not.  2, 

1897.) 
CJoxTRACT  OF  Employment— CoNSTRDCTiow. 
A  letter  stated:  ''You  haye  been  appointed 
general  storelieeper  for  the  system,  to  talce  ef- 
fect July  15.  Xonr  salary  will  be  Sl,800  a 
year."  The  person  appointed  entered  on  his 
dnties,  and  received  $1^  per  month  for  18 
months,  when  he  was  discharged.  Heldt  that 
this  was  not  an  employment  by  the  year. 

Appeal  from  superior  court.  Wake  county; 
Adams,  Judge. 

Action  by  William  J.  Edwards  against  the 
Seaboard  &  Roanoke  Railroad  Company  and 
others.  Verdict  and  judgment  for  plaintiff. 
Defendants  appeal.     Reversed. 

L.  R.  Watts,  MacRae  ft  Day,  and  J.  B. 
Batchelor,  for  appellants.  R.  0.  Burton,  for 
appellee. 

PAIROLOTH,  0.  J.  "July  10,  1894.  W. 
J.  Edwards,  Esq.,  Raleigh,  N.  C— Dear  Shr: 
I  beg  to  advise  that  you  have  been  ap- 
pointed general  storekeeper  for  the  system,  to 
take  effect  July  15.  Your  salary  will  be 
eighteen  hundred  dollars  a  year.  You  will 
be  In  charge,"  etc.  "[Signed]  John  H.  Wind- 
er, Genl  Manager."  The  plaintiff  accepted 
the  appointment,  and  went  into  the  discharge 
of  his  duties,  and  was  paid  $150  each  month 
until  January  1,  1896,  when  he  was  dis- 
charged from  the  service  of  the  defendant 
Plaintiff  sues  for  balance  of  salary  until  July 
15,  1806»  alleging  that  he  w^s  employed  by 
the  year  at  $1,800  for  that  period  of  time, 
and  that  he  was  wrongfully  discharged,  and 
the  court  below  so  held.  We  are  called  upon 
to  determine  the  meaning  of  the  instrument 
quoted  above,  according  to  its  proper  terms, 
and  to  do  so  It  is  important  to  find  the  in- 
tent of  the  parties,  as  expressed  by  the  lan- 
guage employed  by  themselves.  In  a  written 
contract  the  terms  are  fixed,  and  the  mean- 


ing  of  those  t«nns  Is  a  question  of  law,  for  the 
court  alone,  and  in  parol  contracts  the  rule 
is  the  same,  where  the  terms  are  precise  and 
explicit  Massey  V.  Bellsle,  2  Ired.  170;  Simp- 
son y.  Pegram,  112  N.  0.  541,  17  &  E.  4S0. 
An  entire  contract  Is  one  In  which  the  con- 
sideration Is  entire  on  botti  sides.  'When- 
ever there  is  a  contract  to  pay  a  gross  sum 
for  a  certain  definite  consideration,  the  con- 
tract is  entire,  and  not  apportionable,  either 
Ui  law  or  In  equity."  Story,  Oont  I  22.  Tbf 
contract  before  us  is  not  specific  as  to  the 
term  of  seryice,-<;6rtalnly  not  so  expressed  tai 
the  writing.  The  plaintiff  does  not  so  insist 
but  says  a  reasonable  construction  thereof 
leads  to  the  conclusion  that  the  parties  in- 
tended a  one-year  term  of  service.  We  are 
not  able  to  see  that  such  was  their  intention. 
It  seems  reasonable  that,  if  they  had  so  in- 
tended, they  womd  have  expressed  themselTes 
in  more  definite  and  explicit  terms  on  so  im- 
portant a  feature  of  their  agreement  Why 
they  were  not  more  definite,  we  cannot  tell. 
They  may  or  may  not  have  had  reasons  for  leav- 
ing the  writing  as  it  is,  or  they  may  not  have 
called  their  minds  to  that  future  of  the  con- 
tnfct.  It  does  not  seem  unreasonable  that 
the  parties  Intended  that  the  service  should 
be  performed  for  a  price  that  should  aggre- 
gate the  gross  sum  annually,  leaving  the  par- 
ties to  sever  their  relations  at  will,  for  thehr 
own  convenience.  All  business  men  know 
they  can  make  legal  contracts  to  suit  them- 
selves; also,  the  Importance  of  saying  what 
they  mean,  in  business  matters,  in  plain  and 
definite  terms.  As  the  case  shows  that  the 
plaintiff  has  been  paid  for  all  services  rendered, 
and  he  offered  no  other  evidence,  we  hold  that 
he  cannot  recover  in  this  action,  and  this 
renders  the  consideration  of  other  questions 
unnecessary.    Error. 


cm  N.  a  82) 

SMITH   V.  MONTAGUE. 

(Supreme  Court  of  North  Carolina.    ]%ov.  2, 
1897.) 

Appbai/^Dookbt— Motion   to  Dismiss— Pbintbd 
Rboord. 

1.  Where  a  motion  to  dismiss,  under  rule  17 
(27  S.  E.  vli.,  119  N.  C.  935),  for  appellant's  fail- 
ure  to  docket  his  appeal  during  the  first  two  days 
of  the  call  of  the  docket,  as  required  by  rule  6 
(27  S.  E.  v.,  119  N.  C.  930).  is  not  made 
promptly,  and  in  the  meantime  the  appeal  has 
been  docketed,  though  after  the  rule  days,  the 
motion  is  too  late. 

2.  The  rule  requiring  a  printed  record  is  sat- 
isfied if  the  record  has  been  printed  when  the 
cause  is  called  for  argument. 

Appeal  from  superior  court.  Wake  county. 

Action  by  William  Smith  against  B.  P. 
Montague.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  On  motlcm  of  ap- 
pellee to  dismiss  appeal.    Denied. 

M.  A.  Bledsoe,  for  appellant  Jones  A  Boy* 
kin,  for  appellee. 


188 


28  SOUTHHASTIBBN  KBPQBTBB. 


Of.  a 


GLARE,  X  Under  rale  8^  «e  amended  (119 
N.  0.  QSOt  27  a  BL  ▼.)»  9Mk  i^peal  most  be 
dodceted  "during  tbe  Ant  two  days  e(  the  eall 
of  the  docket  of  the  district  to  which  it  te- 
longs,"  at  the  first  term  of  this  court  Which 
begins  after  the  trial  bdow.  "Dnring  tbe  first 
two  days  of  the  call"  means  on  Tuesday  or 
Wednesday  of  that  we^  as  by  rules  7  and  61 
(119  N.  a  981,  964,  27  8.  B.  ▼!.,  zfiL)  the  call 
of  any  district  begins  on  Tuesday.  By  rule  17 
(lis  N.  0.  936,  27  8.  B.  yii.>,  if  the  appeal  is 
not  docketed  during  said  two  days  (Tuesday 
and  Wednesday)  the  appellee  may  docket  the 
certificate  prescribed  m  that  rule,  and  hare 
the  appeal  dismissed.  In  the  present  caae 
the  appeal  was  not  docteted^  daring  Tuesday 
or  Wednesday  of  the  week 'appropriated  to 
the  district  to  which  it  belonged.  On  Friday 
the  appellee  moved  to  dismiss,  though  without 
filing  the  certificate  required  by  the  rule,  the 
absence  of  which  would  necesBarlly  have  caus- 
ed his  motion  to  be  denied.  But  there  is  an- 
other objection  to  granting  his  motion.  While 
the  appellee  was  delaying  to  make  the  motion, 
the  appellant,  on  Thursday,  filed  his  tran- 
script of  the  record.  Though  this  was  after 
the  time  limited,  its  havlog  been  done  be- 
fore the  motion  to  dismiss  tendered  the  mo- 
tion nugatory.  This  has  been  expressly  de- 
cided heretofore,  in  Triplett  y.  Foster,  113  N. 
G.  889,  18  8.  B.  714,  and  cases  there  cited. 
The  only  change  in  the  rule  is  that  appeals 
must  be  docketed  in  the  first  two  days  of  the 
call  of  the  district.  Instead  of  allowing,  as 
formerly,  the  whole  week  in  which  to  do<^ket 
appeals,->a  change  which  was  made  that 
counsel  should  not  be  detained  here  the  whole 
week,  lest  the  <H)posite  party  might  docket  an 
appeal  towards  the  end  of  the  week,  but 
which  does  not  affect  the  decision  in  that  case, 
which  is  that  if  the  appellee  does  not  move 
to  dismiss  as  early  as  he  may,  and  hi  the 
meantime  the  appellant  shall  docket  his  ap- 
peal before  the  motion  to  dismiss,  though  aft- 
er the  time  allowed  for  docketing,  the  appeal 
will  not  be  dismissed.  If  the  appellee  has  a 
right  to  take  adyantage  of  the  appellant's 
want  of  diligence  in  docketing  his  appeal  with- 
in the  first  two  days  of  the  call  of  the  dodset, 
as  required,  the  appellant  can  avail  himself 
of  the  appellee*s  dllatoriness  in  not  movhig 
to  dismiss  till  after  the  appellant  had  cured 
his  negligence  by  actually  docketing  the  ap- 
peal. Triplett  v.  Foster,  supra,  has  been  cited 
and  approved  in  Paine  v.  Gureton,  114  N.  O. 
e07,  19  S.  B.  631;  Haynes  v.  Coward,  116  N. 
O.  841,  21  S.  B.  690;  and  SpeUer  v.  Speller, 
119  N.  G.  358,  26  8.  B.  160. 

The  appellee  also  moves  to  dismiss  because 
the  judgment  has  not  been  printed.  This 
would  be  good  ground  for  dismissal  if  the 
cause  had  been  reached  for  argument.  Rule 
28  ai9  N.  C.  040,  27  S.  E.  vUl.);  Thurber  v. 
Loan  Ass'n,  118  N.  G.  129,  24  S.  B.  730.  In 
Witt  V.  Long,  93  N.  G.  388,  ijt  is  said  tiiat, 
while  it  is  better  and  more  convenient  to  have 
the  record  printed  as  soon  as  the  appeal  is 
<iocketed  in  this  court,  yet  the  rule  is  complied 


with  if  the  lecoid  has  been  printed  when  tlie 
caase  is  called  Uat  argument;  and  this  was 
reafltaned  in  Walker  t.  8cott»  102  N.  a  487. 
9&B.488.    Motion  denied. 


cm  N.  O.  S6) 
8H0BT  V.  TBLVBRTON. 
(Supreme  Oourt  of  North  Oarolimu    Nov.  % 
1897;) 

EVTOBKOI— RSLBVAMOr— COLLATSBAL  FaOTS— RbS 

Gbstjl 
In  an  action  for  the  price  of  f ertUisers,  de- 
fendant denied  having  bought  the  same,  ana  in- 
troduced witnesses  who  testified  that  they  had 
bought  the  fertilizers  from  plaintiff  on  their  own 
account,  at  $20.50  per  ton.  Hdd,  that  it  was  er- 
ror to  permit  plaintiff  to  prove  that  the  fertiliser 
cost  him  $20.50  per  ton,  for  the  purpose  of  show- 
ing the  improbability  of  the  truth  of  ■ach  testi- 
mony, such  matter  being  collateral  to  the  issoe. 
Glark,  J,,  dissenting. 

Appeal  from  superlOT  court,  Wayne  county; 
Robinson,  Judge. 

Action  by  J.  R.  Short  against  T.  B.  Yelveiv 
torn  From  a  judgment  for  plaintttt  def^d- 
ant  appeals.    Reversed. 

W.  0.  Munroe,  for  appellant.  Allen  & 
Dortch,  for  appellee. 

FURGHBS,  J.  This  action  was  brought  to 
recover  the  price  of  fertilizers  which  the 
plaintiff  alleges  he  sold  to  the  defendant,  and 
delivered  to  the  defendant's  tenants,  as  di- 
rected to  do  by  the  defendant  The  defend- 
ant denied  that  he  bought  any  fertiliser  of 
plaintiff,  or  that  he  ever  agreed  to  pay  for 
fertilizers  to  be  delivered  to  his  tenants.  The 
plaintiff  testified  that  he  sold  the  fertilizers 
to  the  defendant,  to  be  delivered  to  his  ten- 
ants (the  Bentons),  at  tbe  price  of  325  pounds 
lint  cotton  per  ton.  The  defendant  intro- 
duced the  Bentons  as  witnesses,  both  of  whom 
testmed  that  they  bought  the  fertilizer  of  the 
plaintiff  on  their  own  account,  at  the  price  of 
$20.50  per  ton,  and  that  the  defendant,  Yel- 
verton,  had  nothing  to  do  with  it  The  plain- 
tiff was  then  allowed,  under  objection  of  de- 
fendant, to  prove  by  Julius  Slocumb,  the 
bookkeeper  of  Well,  the  party  from  whom 
plaintiff  bought  the  guano,  that  he  was  to 
pay  $20.25  per  ton,  upon  the  same  time  the 
Bentons  testified  they  were  to  have  it;  the 
plaintiff  having  testified  that  It  cost  him  25 
cents  per  ton  to  deliver  the  fertilizer.  The 
court,  in  charging  the  jury,  among  other 
things,  said:  "In  coming  to  a  conclusion,  you 
may  consider  the  reasonableness  of  the  evi- 
dence of  any  or  all  the  witnesses.  For  in- 
stance, you  may  consider  whether  it  is  rea- 
sonable to  believe  that  the  plaintiff  sold  the 
guano  at  what  It  cost  him,  on  the  same  time.** 
In  the  admission  of  this  evidence  there  was 
error,  and,  emphasized  as  it  was  in  the  charge 
of  the  court,  it  is  most  likely  that  it  preju- 
diced the  defendant's  case.  To  make  evi- 
dence competent  and  admissible,  *it  must 
tend  to  prove  the  issue  in  dispute."  1  GreenL 
Ev.  I  5L     '*Gollateral  facts— that  Is,   facts 


N.U) 


STATS  T.  QAMMBfiU. 


189 


eoUateral  to  the  fact  to  be  proved-^ire  Inad- 
missible." Id.  i  68.  The  issue  in  this  case 
was  not  ^e  yalne  of  the  gaano,  but  whether 
there  was  a  contract  of  sale.  The  -evidence 
of  filocomb  is  no  part  of  the  res  gestae.  It  la 
not  an  admission  of  defendant  It  is  not  In 
corroboration  of  the  testimony  of  any  wit- 
ness. It  does  not  show  motive.  It  affords 
an  argument,  but  not  a  reason  to  sustain  the 
plaintiff's  contention.  It  Is  collateral  to  the 
issuot  and  **too  remote"  to  be  allowed  In  evi* 
dence.     1  Best  By.  S|  251,  252. 

There  are  exceptions  to  the  charge  of  the 
court  but  as  the  error  pointed  out  entitles 
the  defendant  to  a  new  trial,  and  as  these 
exceptions  will  not  likely  arise  on  a  new  trial, 
we  have  not  considered  them.   Error.   New  trial. 

CLARK,  J.  (dissenting).  The  issue  submitted 
was»  "What  amount,  if  any,  is  defendant  Indebt- 
ed to  the  plaintiff?"  There  was  conflict  of  evi- 
dence as  to  the  liability,  and,  if  any,  the  testi- 
mony conflicted  further  as  to  the  price.  There 
being  a  conflict  in  the  evidence  as  to  what  was 
the  price  agreed  upon  by  the  parties,  the  fact 
that  the  price  asserted  by  the  vendee  was  not 
above  the  cost  of  the  article  to  the  vendors 
was  some  evidence  to  be  submitted  to  the 
jury.  As  the  vendors  were  conducting  their 
business  for  profit  this  was  some  evidence 
tenaing  to  corroborate  their  testimony  that 
they  agreed  upon  a  higher  price.  "It  Is  not 
necessary  that  the  evidence  should  bear  dl* 
rectiy  on  the  Issue.  It  Is  admissible  If  It 
tends  to  prove  the  issue  or  constitutes  a  link 
In  the  chain  of  proof,  although  alone  It  might 
not  Justify  a  verdict  in  accordance  with  It" 
1  Greenl.  Ev.  i  51a.  Tayl.  £v.  §  316»  after 
quoting  this  rule  In  the  same  words,  says: 
"While  the  Judge  should  reject  as  too  remote 
every  fact  which  furnishes  a  fanciful  analogy 
or  conjectural  Inference,  he  may  admit  as 
relevant  the  evidence  of  all  those  matters 
which. shed  a  real,  though  perhaps  an  Indirect 
and  feeble,  light  on  the  question  In  issue." 
"In  doubtful  cases,  and  in  the  absence  of  bet- 
ter evidence,  the  actual  cost  of  the  thing  to 
the  sellet  Is  relevant  to  the  question  of  Its 
value."  Abb.  Tr.  Bv.  307.  "In  such  cases, 
evidence  of  the  price  paid,  by  vendors  is  com- 
petent The  authorities  on  this  subject  are 
decisive  and  uniform,  and  we  think  the  rule 
they  establish  Is  sound  in  principle."  Wells 
V.  Kelsey,  37  N.  Y.  143,  citing  several  cases. 
"It  has  been  held  that  what  a  party  paid  for 
property  is  some  evidence  of  Its  value." 
Hoffman  v.  Conner,  76  N.  Y.  121,  citing  sev- 
eral authorities.  The  value  of  the  articles, 
and  still  more  the  cost  of  the  same,  was  com- 
petent not  to  contradict  an  agreement  as  to 
price  If  It  had  been  shown,  but  to  aid  the  Jury 
In  coming  to  a  conclusion  upon  the  conflict- 
ing evidence  as  to  what  was  the  price  agreed 
on.  'The  direct  evidence  being  evenly  bal- 
anced, the  Jury,  coul^  consider,  and  weigh  the 
probabilities,  and  the  evidence  ther^f  is  com- 
petent" Moore  v.  Davis,  6  Am.  Rep.  468; 
Harris  v.  Balhroad,  66  N.  Y.  660;  Abb.  Tr^  Bv. 
805,  809.    In  my  ophiion,  ft  was  very  nertl- 


nent  and  useful  to  the  Jury,  as  it  would  have 
been  to  any  one  outside  a  Jury  box.  In  coming 
to  a  conclusion  as  to  which  of  the  two  par- 
ties, if  of  equal  character,  was  right  as  to 
the  agreement;  and  his  honor  properly  admit* 
ted  it  for  that  porpose,  aa  he  told  the  Jury^ 

cm  N.  C.  672) 
STATB  V.  CAMBEON. 
(Supreme  Court  of  North  Carellaa.    Nov.  2, 

1897.) 
Qeiminal  La.w— AprxAL--STATBMBifT  or  Casb. 
In  criminal  cases  an  appellant  must  tender 
to  the  solicitor  of  the  district  where  the  case  is 
tried  a  statement  of  the  case  on  appeal,  for 
acceptance  or  rejection;  and  an  attorney  who 
appears  for  the  prosecutrix  has  no  authority  to 
accept  such  statement  in  lien  of  the  solicitor. 

Appeal  from  superior  court  Chatham  coun- 
ty;  Mclver,  Judge. 

Appeal  of  Peter  Cameron.  Remanded  for 
further  proceedings. 

Murchlson  Jb  Calvert,  for  appellant  The 
Attorney  General,  tor  the  State. 

MONTGOMBRY,  J.  Appeals  are  allowed 
from  the  superior  courts  to  the  supr&ne  court 
in  all  cases  where  final  Judgment  Is  pronoun- 
ced, but  they  must  be  begun  and  perfected  ac- 
cording to  the  requh»ments  of  the  law  on  that 
subject  The  law  which  regulates  the  matter 
of  appeals  is  the  same  In  both  civil  and  crimi- 
nal cases.  As  a  first  step,  the  appellant,  with- 
in the  time  allowed,  must  make  out  a  state- 
ment of  the  case  on  appeal,  and  tender  the 
same  to  the  respondent  In  criminal  appeals 
the  respondent  is  the  state,  represented  by  the 
solicitor  of  the  district  In  which  the  case  is 
tried.  In  the  matter  before  us  we  find  up- 
on examination  of  the  statement  of  the  case 
on  appeal  that  it  was  neither  submitted  to 
the  solicitor,  and  accepted  by  him,  nor  made 
out  by  the  Judge,  as  upon  objection  made  by 
the  solicitor  to  the  case  of  the  appellant 
The  case  was  prepared  by  the  attorney  of 
the  appellant,  and  accepted  by  the  attorney 
who  appeared  on  the  trial  for  the  prosecu- 
trix, and  who  subscribed  himself  as  the  rep- 
resentative of  the  solicitor.  After  a  thor- 
ough (Consideration,  we  are  of  the  opinion 
that  the  attorney  who  undertook  for  the  state 
to  accept  the  case  of  the  appellant  had  no  au- 
thority, that  we  can  see,  to  do  so.  The  so- 
licitor represents  the  state  In  criminal  prose- 
cutions, and  the  statement  of  cases  on  ap- 
peal in  such  cases  should  be  submitted  to  him 
for  acceptance  or  objection.  If  that  officer 
should  not  be  present  during  the  trial,  then 
the  case  on  appeal  should  be  submitted  to 
the  attorney  who  represents  the  solicitor,  and 
who  Is  prosecuting  for  the  state  with  the 
sanction  and  approval  of  the  court;  and  the 
appointment  by  the  solicitor  of  his  repre- 
sentative must  be  made  a  matter  of  record, 
and  appear  in  the  transcript  to  this  court 
that  we  may  see  and  know  that  In  a  matter 
of  such  importance  the  state  is  represented 
by  the  solicitor,  or  by  an  attorney  who  has 
been  appointed  bv  him.  and  authorised  by  the 
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eonrt  to  perform  the  duties  of  the  solicitor. 
An  attorney  who  simply  appears  for  a  pri- 
vate prosecutor  only  aids  the  state  In  the  tri- 
al, bat  does  not  represent  the  state  In  the 
sense  of  one  of  Its  sworn  officers.  This  mat- 
ter Is  remanded  to  the  court  below,  with  In- 
structions to  the  clerk  thereof  to  notify  at 
once  the  appellant  and  his  attorney  of  the 
opinion  of  this  court,  to  the  end  that  he  may, 
If  he  so  desires,  tender  a  statement  of  the 
case  on  appeal  to  the  solicitor  of  the  Fifth 
Judicial  district;  the  tender  of  the  case  to  be 
made  to  the  solicitor  within  30  days  after  no- 
tification to  the  defendant  and  his  counseL 
Remanded. 

(m  N.  C.  589) 

STATE  ▼.  McLEAN  et  al. 
(Supreme  Goort  of  North  Garolina.    Not.  9, 

Criminal    Law  —  Unauthorizbd    Opbnino    of 
Gbavbs  —  Ikbtbuotions  —  Matob  and  Commis- 

■IONBB8  —  OrriOIAL  A0T8  —  JUBISDIOTION  —  Mia- 
TAKE— DeFBXSB. 

1.  Under  Acts  1885,  c.  90,  S  1,  providing  that 
any  person  who  shall,  without  due  process  of 
law,  or  the  consent  of  the  next  of  kin  of  the  de- 
ceased, 'open  any  grave,  for  the  purpose  of  re- 
moving anything  interred  therein,  shall  be  deem- 
ed guilty  of  a  felony,  the  forbidden  act  itself  is 
conclusive  as  to  the  intent  with  which  it  is  done. 

2.  Error  cannot  be  predicated  on  a  refusal  to 
give  an  instruction  touching  the  guilt  of  two  of 
several  defendants,  where  the  two  concerned 
were  acquitted. 

8.  At  a  meeting  of  the  board  of  conunissioners 
of  a  town,  at  which  the  mayor  presided,  there 
was  adopted  a  report  of  the  cemetery  committee, 
In  which  It  was  recommended  that  unless  parties 
who  had  taken  lots  in  the  town  cemeterv,  and 
who  had  not  paid  for  them,  did  so  within  60  days, 
on  notice,  the  bodies  buried  in  such  lota  be  re- 
moved to  the  free  jpart  of  the  cemetery.  Later, 
in  reply  to  a  question  of  one  of  the  commission- 
ers as  to  the  legal  right  to  remove  the  bodiesL 
the  mayor  said:  "The  war  is  open.  Go  ahead 
and  remove  them."  Hdd,  uiat  the  mayor  was  in- 
dividually guilty  of  counseling,  procuring,  and 
commanding  an  act,  within  Code,  }  977.  the  com- 
mitting of  which  afterwards  was  a  felony. 

4.  The  set  of  the  mayor  and  the  commission- 
ers was  outside  of  their  official  jurisdiction,  and 
hence  they  were  individually  liable  to  Indictment 
for  commanding  and  procuring  persons  to  com- 
mit a  felony. 

6.  The  mayor  and  commissioners,  acting  oat- 
side  of  their  jurisdiction,  were  bound  to  know 
the  requirements  of  the  statute,  and  could  not  be 
heard  to  say  that  they  acted  in  good  faith,  and 
were  honestly  mistaken  in  the  scope  of  their 
official  power. 

Appeal  from  superior  court,  Alamance  comi- 
ty; Allen,  Judge. 

C.  B.  McLean,  J.  EL  Heritage,  J.  0.  Holt, 
and  others  were  indicted  for  counseling,  pro- 
curing, and  commanding  certain  named  per- 
sons to  do  an  act,  the  committing  of  which 
afterwards  was  a  felony.  Defendants  Herit- 
age and  Holt  were  acquitted.  The  others 
were  found  gnilty,  and  appeal  from  the  judg- 
ment of  conviction.     Affirmed. 

The  first,  third,  and  fifth  prayers  for  in- 
structions were  as  folUows:  "First.  There  Is 
no  evidence  against  Joseph  C.  Holt  and  J.  H. 
Heritage,  and  the  jury  will  return  a  verdict 


of  not  guilty  as  to  tfaam."  'TThlid.  It  i^ipear- 
Ing  from  the  evidence  that  the  defendants 
were  commissioners  of  the  town  of  Bniiing- 
ton,  and  that  In  ordering  the  removal  of  the 
bodies  they  acted  In  their  official  capacity, 
and  there  being  no  evldenoe  of  any  corraptlon 
in  this  action,  they  cannot  be  convicted." 
"Fifth.  Upon  the  whole  evidence  in  this  case, 
the  court  Instructs  yon  that  the  statnte  un- 
der which  this  Indictment  is  found  does  not 
apply  to  this  case,  and  the  jury  should  ac- 
quit" 

B.  S.  Parker,  J.  T.  Morehead,  W.  H.  Car^ 
roU,  John  G.  ^rnnm,  and  T.  B.  Womack,  for 
appellants.  The  Attorney  General,  for  the 
State. 

MONTGOMERY,  J.  The  disturbing  of 
graves,  by  chapter  00  of  the  Acts  of  1885,  Is 
made  a  felony,  In  the  following  words:  "Sec- 
tion 1.  That  any  person  who  shall  without 
due  process  of  law,  or  the  consent  of  the  sur- 
viving husband  or  wife,  or  the  next  of  kin  of 
the  deceased,  and  of  the  person  having  the 
control  of  such  grave,  open  any  grave  for  the 
purpose  of  taking  therefrom  any  such  dead 
body,  or  any  part  thereof  buried  therein,  or 
anything  Interred  therewith,  shall  be  deemed 
guilty  of  a  felony,  and  upon  conviction  there- 
of shall  be  fined  or  Imprisoned  or  both,  at 
the  discretion  of  the  court"  The  defend- 
ants were  Indicted,  under  section  977  of  the 
Code,  for  counseling,  procuring,  and  com- 
manding certain  named  persons,  all  of  them 
charged  with  acting  without  due  process  of 
law,  and  without  the  consent  of  those  per- 
sons whom  the  statute  requires  should  be 
consulted,  and  their  consent  procured,  to 
open  the  grave  of  Nathaniel  Small,  for  the 
purpose  of  taking  therefinom  his  dead  body, 
and  to  actually  remove  the  body  from  the 
grave.  The  defendants  Holt  and  Heritage 
were  acquitted.  At  the  time  the  oifense  was 
committed  the  defendant  McLean  was  may- 
or of  the  town  of  Burlington,  the  defendant 
Gates  was  keeper  of  the  town  cemetery,  and 
the  other  defendants,  Staley,  Sellars,  Hall, 
Pickett,  Sutphln,  and  Hughes,  were  town 
commissioners.  The  defense  set  up  by  Mc- 
Lean was  that' he  was  the  attorney  at  law  of 
the  town,  and  that  the  part  he  took  in  the 
matter  was  simply  as  legal  adviser  to  the 
board  of  commissioners.  He  admitted  on 
the  trial  that  he  advised  the  other  defend^ 
ants  that  they  could  lawfully  remove  the 
body.  The  other  defendants,  except  Holt 
and  Heritage,  undertook  to  defend  their  ac- 
tion on  the  ground  that,  although  they  com- 
manded, counseled,  and  procured  the  opening 
of  the  grave  and  the  removal  of  the  body, 
their  action  was  in  the  discharge  of  their  of- 
ficial duties,  and  under  due  process  of  law, 
and  in  good  faith.  The  following  facts  were 
made  clear  on  the  trial,  and  were  undisputed : 
Small  died  in  1887,  and  was  burled  in  the 
Lutheran  Cemetery  in  the  town  of  Burlin^ir- 
ton.  Several  years  afterwards  the  town  an- 
thoritles,  by  consent  of  all  persons  Interestec). 
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at  the  ezpeiuie  of  the  town,  removed  the  bod- 
ies which  had  been  burled  In  the  Lutheran 
Cemetery  to  Pine  Hill,  the  town  cemetery. 
The  body  of  SmaU  waa  among  the  number 
remored,  and  it  was  reinterred  in  a  lot  in 
Pine  HllL  On  the  5th  of  January,  1897,  a 
considerable  time  after  the  reinterment  of 
BmaU*8  body,  the  town  authorities,  who  were 
the  defendants  in  this  prosecution,  In  regular 
meeting  adopted  a  report  made  by  the  com- 
mittee on  the  business  of  the  cemetery,  which 
was  in  part  in  the  following  words:  "Section 
L  Vfe  find  that  eighteen  lots  have  been  tak- 
en and  used  by  parties  who  haye  paid  noth- 
ing for  the  same,  and  that  said  parties  have 
no  note  or  memorandum  in  writing  In  regard 
to  the  transaction,  signed  by  the  party  to  be 
charged;  and,  'as  to  these  lots,  the  commit- 
tee recommend  that  the  secretary  of  the 
board  of  commissioners  notify  the  parties 
who  dalm  the  same  that,  unless  they  come 
forward  and  pay  for  said  lots  in  full  within 
sixty  days  from  the  date  of  said  notice,  that 
the  bodies  burled  on  said  lots  will  be  removed 
to  that  part  of  the  cemetery  which  is  free." 
That  J.  W.  Small,  the  next  of  kin  of  Nathan- 
iel Small,  received  on  February  1,  1887,  a 
note  addressed  to  him  by  the  town  authori- 
ties, in  the  following  words:  "Burlington,  N. 
C,  Feb.  1st,  1887.  Mr.  J.  W.  SmaU— Dear 
Sir:  At  a  recent  meeting  of  the  board  of 
conmilssioners,  held  at  the  mayor's  ofilce,.the 
following  resolution  was  adopted:  'Resolv- 
ed, that  all  parties  who  have  buried  on  the 
lots  of  the  city  cemetery  of  Burlington,  N.  O., 
and  who  have  not  paid  for  the  same,  take  no- 
tice that,  unless  they  settle  for  the  same  in 
less  than  sixty  days  from  the  date  of  this 
notice,  that  the  bodies  will  be  removed  to 
tiiat  part  of  the  cemetery  which  is  free.  The 
books  show  your  indebtedness  is  113.40. 
Please  settle  promptly.  RespectfuUy,  J.  0. 
Staley,  Sec."  That  J.  W.  Small  declined  to 
pay  the  amount,  and  forbade  the  removal  of 
the  body.  That  the  body  was  removed  from 
the  lot  on  which  it  was  buried,  in  Pine  HIU 
Cemetery,  to  the  free  part  of  the  cemetery. 

The  first  assignment  of  error  on  the  part 
of  the  defendants  relates  to  the  refusal  of 
his  honor  to  admit  testimony  offered  to  show 
the  good  talth  and  bona  fides  of  the  defend- 
ants in  the  matter  of  their  having  ordered, 
procured,  and  commanded  the  opening  of  the 
grave  and  the  removal  of  the  body.  The 
question,  then,  is  whether  or  not  It  is  neces- 
sary to  allege  and  prove  a  felonious  intent,  or, 
indeed,  any  specific  intent,  on  the  part  of  the 
defendants,  other  than  the  intent  to  do  that 
which  they  actually  did,  and  which  was  for- 
bidden by  the  statute,  in  language  plain  and 
certain*  There  are  many  decisions  of  this 
court  to  the  effect  that  the  only  intent  neces- 
sary to  be  shown  in  the  doing  of  an  act 
wliicfa  is  forbidden  by  law  is  the  intent  to  do 
the  act  If,  however,  a  grave  should  be  open- 
ed, and  a  dead  body  removed  therefrom,  by 
a  person  who  had  made  an  honest  mistake  as 
to  identity  of  the  grave  and  body,  after  hav- 


ing received  the  permission  of  the  next  of  kin 
of  the  person  whose  grave  he  thought  he 
was  opening,  in  such  case  the  intent  would 
not  exist  to  do  the  act  But  in  the  case  be- 
fore us  the  defendants  did  exactly  what  they 
intended  to  do.  They  knew  whose  body  they 
had  commanded  to  be  removed,  they  knew 
the  assigned  reason  for  which  it  was  ordered 
to  be  removed,  and  they  knew  that  the  re- 
moval was  opposed  by  the  next  of  kin.  In 
State  V.  SnUth,  8B  N.  (3.  C^18»  It  to  nld  by  the 
court:  "It  was  not  required  of  the  state  to 
prove  more  than  that  the  forbidden  act  was 
intentionally  done."  And  in  the  same  opin- 
ion the  chief  Justice  quotes  the  language  used 
by  the  court  in  State  v.  King,  86  N.  O.  eOB: 
"When  an  act  forbidden  by  law  is  tantention- 
ally  done,  the  intent  to  do  the  act  is  the 
criminal  intent  which  imparts  to  it  the  char- 
acter of  an  offense;  and  no  one  who  violates 
the  law,  which  he  is  conclusively  presumed  to 
know,  can  be  heard  to  say  that  he  had  no 
criminal  intent  in  doing  the  f<Hrbldden  act" 
In  State  v.  McBrayer,  86  N.  O.  018,  2  S.  SL 
755,  it  is  held  that:  "When  the  statute  plain- 
ly forbids  an  act  to  be  done,  and  It  is  done 
by  some  person,  the  law  implies  conclusively 
the  guiUy  intent,  although  the  offender  was 
honestiy  mistaken  as  to  the  meaning  of  the 
law  he  violates."  ''When  the  language  is 
plain  and  positive,  and  the  offense  Is  not 
made  to  depend  upon  the  positive,  willful  In- 
tent and  purpose,  nothing  is  left  to  interpreta- 
tion." "The  criminal  intent  is  inseparably 
Involved  in  the  intent  to  do  the  act  which 
the  law  pronounces  criminal."  State  v. 
Yolght,  80  N.  a  741.  To  the  like  effect  are 
the  decisions  In  State  v.  Kittelle,  110  N.  O. 
560,  15  S.  E.  108;  State  v.  Downs,  116  N.  O. 
1064,  21  S.  E.  688;  State  v.  Ohlsenhall,  106  N. 
C.  676,  11  8.  B.  518;  State  ▼.  Bcoggins,  107 
N.  C.  858,  12  S.  B.  58.  The  counsel  of  de- 
fendants admitted  that  it  was  not  necessary, 
in  trial  for  misdemeanors,  to  allege  and  prove 
any  specific  intent,  where  the  act  was  for- 
bidden by  statute,  but  they  insisted  that  the 
rule  did  not  apply  in  cases  at  felony.  We 
cannot,  upon  reason  or  authority,  see  the  dis- 
tinction attempted  to  be  drawn.  In  felonies, 
at  common  hiw  (except  those  in  which  malice 
is  presumed),  the  intent  has  to  be  proved,  for 
the  reason  that  the  doing  of  the  act  itself 
which  constitutes  the  offense,  in  so  many 
words,  is  not  denounced.  As,  for  instance, 
upon  the  trial  of  one  Indicted  for  larceny  the 
felonious  Intent  must  be  proved,  because  the 
taking  of  the  goods  might  be  shown  to  have 
been  done  by  way  of  trespass,  or  under  a 
bona  fide  claim  of  right  The  law  does  not 
make  the  taking  of  the  goods  larceny.  The 
taking  might  be  under  a  claim  of  ri^t,  or 
in  the  way  of  trespass.  But  it  makes  the 
taking  of  the  goods  with  a  felonious  intent 
the  crime  of  larceny.  In  the  case  before  us 
the  law  denounces  as  a  felony  the  very  act 
itself  which  the  defendants  committed.  We 
see  no  reason  why  the  legishiture  should  not, 
equally   in   misdemeanors  and   in   felonies, 
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mate  the  forbidden  act  Itself  condnaiYe  as 
to  the  Intent  with  which  it  le  done.  Bat  we 
have  an  authority  directly  on  the  point  In 
State  ▼.  Ohisenhall,  106  N.  a  G7e»  U  &  B. 
618,  where  the  defendant  was  indicted  for 
abductlon»  the  court  held  that:  *lt  was 
necessaxy  for  the  state  to  have  shown  the 
intent  of  the  defendant  There  la  nothing 
in  our  statute  which  requires  that  the  ab- 
duction should  be  with  a  particular  intent" 
It  was  argued  here  for  the  defendants  that 
the  last-cited  authority  was  not  against  their 
position,  because,  under  our  statute,  abduc- 
tion was  not  a  felony.  We  think  that  the 
counsel  were  in  error.  Under  our  statute,  a 
person  convicted  of  abduction  may  be  sen- 
tenced to  the  penitentiary  for  a  period  not 
exceeding  16  years,  and  the  statute  of  1881 
defined  a  felony  to  be  a  crime  which  is  or 
may  be  punishable  by  either  death  or  im- 
prisonment in  a  state  prison. 

The  case  on  appeal  sets  forth  that:  "After 
the  case  was  closed,  and  after  a  free  dis- 
cussion of  the  law  upon  defendants*  prayer 
for  instruction,  and  intimation  from  the 
court  as  to  law,  it  was  indicated  that  there 
would  be  no  argument  to  the  Jury,  except  as 
to  Heritage  and  McLean;  and  thereupon  the 
solicitor  said,  to  shorten  the  case,  he  would 
consent  to  a  verdict,  as  to  McLean  and  Her- 
itage, of  not  guilty,  and  so  stated  to  the 
court  In  a  few  moments  a  consultation 
was  held  by  the  counsel  for  the  defendants, 
and  they  announced  that  they  would  argue 
the  case  to  the  Jury  as  to  the  others;  and 
thereupon  the  solicitor  said  that  he  would 
let  the  Jury  pass,  upon  the  question  as  to 
the  guilt  of  all  of  them,  and  withdrew  his 
proposition,~refused  to  consent  to  anything 
about  it  His  honor  ruled  that  it  was  for 
the  Jury  to  say  what  verdict  they  would  ren- 
der, and  declined  to  compel  the  solicitor  to 
enter  a  verdict  of  not  guilty  as  to  the  two  de- 
fendants Heritage  and  McLean,  and  defend- 
ants excepted."  The  second  and  third  as- 
signments of  error  are  directed  to  the  refusal 
of  his  honor  to  sustain  the  exceptions  for 
the  defendants  concerning  the  agreement 
between  the  solicitor  and  defendants'  coun- 
sel at  the  trial.  Nothing  need  be  said  about 
that  ruling  of  his  honor,  except  that  it  was 
so  dearly  right  that  we  do  not  see  on  what 
ground  any  Just  exception  could  be  taken. 

The  fourth  assignment  of  error  refers  to 
the  refusal  of  the  court  to  give  the  seven 
special  Instructions  prayed  for  by  the  de- 
fendants: 

1.  The  refusal  to  give  the  first  prayer  can 
be  dismissed  with  the  statement  that  the 
defendants  Holt  and  Heritage,  for  whose 
benefit  the  prayer  was  made,  were  both  ac- 
quitted; the  first  named,  because  he  was  not 
present  at  any  of  the  meetings  at  which  the 
opening  of  the  grave  and  the  removal  -of 
the  body  were  discussed,  and  the  last  named 
because  he  opposed  the  course  pursued  by 
the  other  defendants. 

2.  The  court  was  asked  to  instruct  the  Jury 


'that  If  they  believed  fhxm  the  evidence  that 
McLean  was  mayor  of  the  toum,  that  he 
did  not  vote  for  the  <»der  of  lemoval,  he 
would  not  be  guilty,  and  they  must  so  find; 
and  the  tact  that  he  was  acting  as  attocney^ 
of  the  town,  andt  in  his  capacity  as  attorney^ 
advised  the  board  of  commissionen  that  tn 
his  opinion  they  had  the  right  to  order  the 
removal,  would  not  mate  him  guilty."  His 
honor  would  have  been  Justified  tn  refoalnr 
to  give  this  Instruction  upon  the  ground  that 
in  its  last  clause  it  assumed  as  a  fact  that 
which  had  ta  be  passed  on  by  the  Juiy;  that 
Is,  that  McLean  was  acting  as  attorney  of  the- 
town,  and  in  his  capacity  as  attorney  advised 
the  board.  His  honor,  however,  gave  the  In^ 
struction,  adding  thereto  the  words,  '*unless 
as  mayor  he  commanded  or  procured  the  open- 
ing of  the  grave  and  the  removal  of  the  re- 
mains, of  which  you  must  be  satisfied  beyond 
a  reasonable  doubt  before  you  can.coovlct 
him."  The  defendant  excepted  to  the  addition 
made  by  his  honor.  The  exception  is  not  sus- 
tained. McLean's  guilt  did  not  depend  upon 
his  voting  up6n  the  command  and  order  of  re- 
moval. He  could  have  counseled,  commanded, 
and  procured  the  removal  without  a  vote. 
One  of  the  witnesses,  Staley,  testified  that  at 
the  last  meeting  of  the  defendants,  hi  Ma^h 
or  April,  when  final  action  was  taken,  no  vote 
was  had;  that  it  was  simply  remarked  that 
the  notice  given  at  a  farmer  meeting  was 
sufficient;  and  that  Gates  was  instructed  to 
carry  out  that  notice  to  remove  the  bodies.  In 
fact  the  defendant  McLean  himself  said  that 
no  vote  was  taken  at  that  meeting;  that  some 
one  remarked  that  no  vote  was  necessary,— 
that  the  previous  action  was  sufficient  He 
also  testified  that  his  legal  opinion  was  asked, 
and  he  gave  it  and  no  member  objected.  The 
defense  of  McLean  seems  to  be  very  much 
strained,  but  it  flinds  no  sympathy  In  this 
court.  His  honor  did  him  more  than  Justice  in 
the  trial  He  hhnself  testified  that  at  the 
meeting  in  January,  1897,  the  report  of  the 
cemetery  committee,  in  which  it  was  recom- 
mended that  unless  parties  who  had  taken 
lots,  and  who  had  not  paid  for  them  came 
forward  and  did  so  within  00  days  from  the 
time  of  notification,  the  bodies  burled  cq  the 
lots  would  be  removed  to  that  part  of  the 
cemetery  which  is  free,  was  adopted  and 
spread  on  the  minutes.  That  action  ooald  not 
have  been  done  without  his  being  a  party  to- 
it  He  must  have  put  the  vote  and  declared 
the  result  This  was  directly  participating 
in  the  crime  of  which  the  defendants  have 
been  indicted  and  convicted.  The  act  which- 
was  ordered  to  be  done  was  the  beginning 
of  the  crime  which  was  committed.  That  ac- 
tion was  not  within  their  Jurisdiction,  and  the 
act  contemplated  and  ordered  amounted  to  a 
felony,  under  our  law.  It  is  true  that  Mc- 
Lean testified  that  he  was  the  attorney  or 
the  town,  and  that  he  only  acted  aa  such  at- 
torney, and  not  as  mayor;  that  (to  use  his 
own  language)  "^e  advised  the  board,  as  its 
attorney,  that  they  had  the  right  to  remove- 
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the  bodies;  he  Hioaght  io  then^  and  thinki 
so  now."  But  there  was  another  witness  in 
the  case»  William  Nance,  who  testified  that 
McLean,  in  reply  to  a  question  of  Heritage 
as  to  the  legal  right  to  remove  the  bodies, 
said:  "The  way  is  open.  Oo  ahead  and  re- 
more  them."  His  dnty  as  an  attorney  ended 
when  he  gave  his  legal  opinion  (if,  indeed,  he 
coold  act  in  the  dual  capacity  of  mayor  and 
legal  adviser  to  himself  and  the  board)  that 
they  had  the  right  under  the  hiw  to  remove 
the  bodies.  When  he  went  further,  and  said, 
**Oo  ahead  and  remove  them,"  he  became  an 
individual  actor,  and  counseled,  procured, 
and  commanded  an  act,  the  committing  of 
which  afterwards  was  a  felony. 

a  His  honor  was  right  in  refusing  to  give 
the  third  prayer  for  instructions,  for  the  rea^ 
sons  given  by  us  in  discussing  the  second 
prayer. 

4w  /The  fourth  prayer  for  instructions  is  in 
the  following  words:  ''The  defendants  being 
proved  by  the  evidence  in  this  case  to  be  the 
mayor  and  commissioners  of  the  town  of 
Burlington,  and  the  acts  for  which  they  are 
indicted  having  been  proved  to  have  been 
done  by  them  in  their  official  capacity,  they 
cannot  be  indicted  Individually,  and  the  Jury 
should  acquit"  The  defendants  were  not  in- 
dicted, as  mayor  and  commissioners,  for  any 
misconduct  in  office.  They  were  indicted,  as 
individuals,  for  counseling,  procuring,  and 
commanding  persons  to  commit  a  felony;  t 
e.  to  open  the  grave  of  Nathaniel  Small,  and 
to  actually  remove  the  body,  without  due 
process  of  law,  and  without  the  permission  of 
sucdi  person  as  the  law  required  them  to  have. 
The  cliarge  was  that  they  were  not  acting 
within  the  line  of  their  duty  as  mayor  and 
aldermen;  that  the  matter  was  not  only  not 
within  thehr  Jurisdiction,  but  that  in  their  ac- 
tion they  were  commanding  and  procuring 
persons  to  commit  a  felony.  The  defendants 
cannot  be  said  to  have  acted  in  their  official 
capacity  in  respect  to  a  matter  which  was 
not  only  not  a  part  of  their  duty  to  the  public, 
but,  in  its  performance,  was  a  positive  crime 
^against  the  state.  His  honor  properly  re- 
'  fused  to  give  the  instruction. 

5.  There  was  no  error  in  the  refusal  of  the 
court  to  give  the  fifth  prayer  of  instruction, 
for  the  reasons  already  given. 

e.  The  sixth  Instruction  was  as  follows: 
"If  the  Jury  believe  the  defendants  were  act- 
ing In  their  official  capacity  when  they  ad- 
vised and  directed  the  removal  of  the  re- 
mains from  the  grave  and  their  reinterment 
to  another  part  of  the  cemetery,  and  they  act- 
ed in  good  faith,  and.  were  honestly  mistaken 
in  the  scope  and  extent  of  their  power,  and 
their  mistake  was  in  reason,  and  such  as  rea- 
sonable men  of  ordinary  intelligence  might 
make  after  consideration,  then  they  would 
not  be  guilty  of  the  felony  charged."  This 
request  Is  a  singular  one,  when  it  is  seen  that 
the  defense  relied  on  was  that  they  were 
proceeding  under  the  due  process  of  the  law. 
Oui  a  man  be  allowed  to  plead  ignorance  of 


a  law  under  which  he  to  professbig  to  act? 
"Ignorance  of  the  law  excuses  no  one."  This 
may  be  sometimes  a  hard  rule,  but,  without 
It,  society,  as  we  have  It  organised,  would  go 
to  pieces.  "It  lies  at  the  foundation  of  the 
administration  of  Justice.  And  there  Is  no 
telling  to  what  extent,  if  admissible,  the 
plea  of  Ignorance  would  be  carried,  or  the  de- 
gree of  embarrassment  that  would  be  intro- 
duced in  every  trial  by  confficting  evidence 
upon  the  question  of  ignorance."  State  v. 
Boyett,  82  N.  0.  886.  If  the  defendant  com- 
missioners meant  that  the  advice  of  counsel 
partly  made  their  mistake  reasonable,  and 
such  as  reasonable  men  might  make  after 
consideration,  that  cannot  avail  them.  In 
State  V.  Downs,  116  N.  G.  1064^  21  &  B.  689, 
Justice  Clark,  for  the  court,  said:.  "Igno- 
rance of  the  law  excuses  no  one,  and  the 
vicarious  ignorance  of  counsel  has  no  greater 
value.  State  v.  Boyett,  32  N.  0.  886.  The 
law  does  not  encourage  ignorance  in  either. 
State  V.  Dickens,  2  N.  O.  406.  If  ignorance 
of  counsel  would  excuse  violation  of  the  crim- 
inal law,  the  more  ignorant  counsel  could 
manage  to  be,  the  more  valuable  and  sought 
for.  In  many  cases,  would  be  his  advice."  It 
is  not  to  be  understood,  however,  that  If  the 
mayor  and  board  of  commissioners  of  a  town 
or  dty,  acting  within  the  line  of  their  duty, 
and  in  reference  to  matters  clearly  within 
their  power,  should  make  an  honest  mistake, 
without  negligence,  as  to  the  law  govemhig 
their  action,  they  would  be  liable  therefor, 
either  criminally  or  civilly.  Within  their  Ju- 
risdiction, they  would  be  a  part  of  the  law- 
making power,  and  not  responsible  for  mis- 
takes unattended  with  negligence  or  bad 
faith.  But  in  the  case  before  us  the  defend- 
ants, as  we  have  said,  were  acting  outside 
of  thehr  Jurisdiction,  and  commanded  an  act 
to  be  done  which  the  law  had  pronounced  a 
crime.  The  defendants  had  the  right  to  pur- 
chase land  for  a  cemetery,  and  they  could 
make  proper  rules  for  Its  management;  but 
that  power  could  not  be  extended  to  give  the 
town  authorities  the  right  to  open  the  graves 
and  remove  the  dead  thereflrom,  from  one 
point  to  another,  without  due  process  of  law, 
or  without  the  consent  of  those  persons 
whose  permission  is  necessary. 

7.  The  seventh  prayer  for  instructions  Is  in 
the  following  words:  'rrhat,  notwithstand- 
ing the  defendants  may  have  violated  the  let- 
ter of  the  law,  yet,  if  their  acts  do  not  come 
within  its  spirit  and  the  mischief  Intended  to 
be  suppressed  by  it,  then  they  would  not  be 
guilty,  and  that  the  mischief  Intended  to  be 
suppressed  by  the  statute  Is  the  desecration 
and  robbery  of  the  graves  of  the'  dead."  The 
statute  Is  absolutely  clear  in  the  language 
employed,  and  is  directed  against  all  who  dis- 
turb the  last  resting  place  of  the  dead,  except 
those  who  act  under  the  due  process  of  law, 
or  who  procure  the  permission  to  open  the 
graves  and  remove  the  body,  from  the  sur- 
viving husband  or  wife,  or  the  next  of  kin  of 
the  deceased,  and  of  the  person  having  con- 
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trol  of  Bixcli  graTB.  Why  shoaM  It  be  thought 
that  the  law  should  apply  to  those  only  who 
open  a  grave,  or  procure  it  to  be  done,  -and 
hare  removed  dead  bodies,  for  purposes  of 
medical  or  surgical  knowledge,  or  for  pur- 
poses of  larceny  of  anything  buried  with  the 
body?  If  a  surgeon  can  be  convicted  for 
employing  a  person  to  open  a  grave  and  re- 
move therefrom  a  dead  body,  his  purpose  be- 
ing to  advance  medical  and  surgical  science, 
what  reason  can  be  urged  against  the  con- 
viction of  persons  who  conmiand  a  grave  to 
be  opened  and  the  body  to  be  removed  be- 
cause the  lot  of  land  on  which  the  deceased 
has  been  burled  Is  not  paid  for  by  his  next 
of  kin? 

The  sixth  exception  of  the  defendants  Is  to 
that  part  of  the  charge  which  is  in  these 
words:  ''In  that  the  court  instructed  the 
jury  that  there  was  no  due  process  of  law/' 
This  exception  is  disposed  of  by  what  we 
have  already  said.  The  defendants  had  no 
authority  themselves  to  do  the  act  They 
had  no  legislative  authority.  They  had  no 
authority  from  the  courts  by  judicial  deter- 
mination. They  acted  in  the  face  of  a  stat- 
utory law,  most  humane  and  most  salutary, 
and  their  conduct  was  what  the  law  termed 
a  felony.  The  last  exception  is  untenable 
for  the  reason  that  his  honor  did  not  charge 
the  jury  in  the  language  complained  of,  nor 
in  language  Its  equivalent  No  error.  Af- 
firmed. 

(121  N.  C.  498) 

HBRNDON  V.  NOBTH  CAROLINA  R.  00. 

(Supreme  Court  of  North  Carolina.    Nov.  2, 

1897.) 

NbW    TbIAI/^APPLIOATION    in    BUPRBICB    COUBT— 

NoTicB— Costs. 

1.  An  applicant  in  the  supreme  court  for  a  new 
trial  because  of  newly-discovered  evidence  should 
serve  a  notice  of  motion  and  a  copy  of  affldavitB 
relied  npon  on  the  opposing  par^,  such  notice 
to  be  served,  ordinarily,  at  least  10  days  before 
hearing,  as  provided  by  Code,  |  595. 

2.  There  having  been  no  precedent  requiring 
10  days'  notice  of  motion  in  the  supreme  court 
for  new  trial  because  of  newly-diacovered  evi- 
dence, and  appellee  having  had  time  to  file  coun- 
ter affidavits,  and  having  done  so,  a  new  trial 
will  not  be  denied  for  failure  to  serve  such  no- 
tice. 

8.  When  a  new  trial  Is  granted  on  motion  in 
the  supreme  court,  the  costs  in  such  court  will 
ordinarily  fall  on  movant 

Douglas  and  Forches,  JJ.,  dissenting. 

Appeal  from  superior  court,  Durham  coun- 
ty. 

Action  by  H.  Q.  Hemdon  against  the  North 
Carolina  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  On  mo- 
tion of  appellant  for  new  trial  upon  the  ground 
of  newly-discovered  evidence.    Granted. 

F.  H.  Busbee,  for  appellant  Boone  &  Bry- 
ant and  Winston  &  Fuller,  for  i^pellee. 

CLARK,  J.  The  granting  or  refusing  In 
this  court  a  new  trial  for  newly-discovered  evi- 
dence, being  a  matter  of  discretion,  resting  up- 


on the  peculiar  circumstances  of  each  case, 
and  not  a  matter  of  law,  ftom  which  a  prece- 
dent can  be  laid  down  for  farther  guidance, 
the  court  wiU  never  discuss  the  facts  In  an 
opinion,  but  simply  grants  or  refuses  such  mo- 
tion, as  it  deems  will  best  subserve  the  ends 
of  justice.  State  v.  Mitchell,  102  N.  C.  347, 
9  S.  E.  702;  Ferebee  v.  Prltchard,  112  N.  C. 
88,  16  8.  E.  903;  Clark  v.  Riddle,  118  N.  C. 
6d2,  24  8.  E.  492;  Nathan  v.  Railway  Co., 
118  N.  O.  1066,  24  8.  E.  611.  The  court  in 
the  present  histance,  upon  consideration  of 
the  affldaviti^  grants  the  motion. 

It  la  proper  to  say  that  when  a  motion 
for  a  new  trial  for  newly-discovered  evidence 
in  this  court  is  contemplated,  notice  of  such 
motion  should  be  always  given  the  other  side, 
and  a  copy  of  the  affidavits  served  there- 
with. The  respondent  should  also  serve  a 
copy  of  his  counter  affidavits,  if  time  permits. 
Thus  there  will  be  no  surprise  on  either  party, 
and  the  court  will  be  put  In  foil  possession 
of  the  facts.  The  appellant  should  give  this 
notice  at  least  10  days  hetare  the  beghining 
of  the  call  of  the  district  to  which  the  cause 
belongs,  unless  the  information  comes  to  him 
after  that  time,  when  the  court  may  shorten 
the  notice,  and,  if  necessary,  give  the  re- 
spondent time  to  file  counter  affidavits.  Code, 
S  595.  New  trials  for  newly-discovered  evi- 
dence are  not  favored  either  hi  the  trial  court 
or  on  appeal,  and  the  party  moving  on  that 
ground  must  not  only  negative  laches  in  him- 
self in  discovering  the  evidence  relied  on,  but 
must  give  reasonable  notice  to  the  other  party 
of  the  motion  based  thereon.  In  this  case  10 
days'  notice  was  not  gir&i,  as  it  should  have 
been;  but  there  had  been  no  precedent  requir- 
ing it,  and  the  appellee  had  opportunity  to  file 
counter  affidavits,  and  did  so. 

The  appellant  will  pay  the  costs  in  ttita 
court  When  a  new  trial  is  granted,  the  costs 
of  the  appellate  court  are  always  a  matter  of 
discretion.  Code,  S  527(1).  When  the  new 
trial  is  on  the  ground  of  newly-discovered  evi- 
dence, the  costs  of  the  appellate  court  should 
always  fall  upon  the  party  obtaining  the  new 
trial,  unless  in  exceptional  cases  and  for  spe- 
cial reasons,  since  the  other  party  Is  In  no 
laches,  as  is  shown  by  its  having  obtained  the 
Judgment  below.  This  is  also  a  wholesome 
rule  of  practice,  as  new  trials  <m  this  ground 
are  outside  of  the  regular  course,  and  are  only 
granted.  In  discretion,  when  justice  requires 
a  departure  from  the  usual  procedure.  By 
analogy,  whoi  a  continuance  is  asked  for  on 
the  ground  of  newly^iscovered  evidence,  the 
statute  expressly  forbids  it  to  be  granted  ex- 
cept upon  payment  of  the  coats  of  the  term. 
Id.  S  402(2).    Motion  allowed. 

jyOVOLiAB,  J.  (dissenting).  1  fully  concur 
hi  the  rules  laid  down  by  the  court  to  be  fol- 
lowed In  all  applications  for  a  new  trial  on 
account  of  newly-discovered  evidence;  but  I 
cannot  concur  in  its  judgment  granting  a  new 
trial,  as  not  a  single  one  of  the  imperative 
rules  has  been  observed  by  the  appellant    No 
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notice  wtaaitieTer  was  given  to  the  appeDee, 
who  was  left  in  entire  Ignorance  of  the  inten- 
tion of  the  appelant  until  the  case  was  called 
for  hearing  in  its  regular  order  upon  the  dock* 
et  of  this  coort  The  appellant  does  not,  in 
my  opinion,  show  due  diligence  in  obtaining 
this  teetimoDy.  The  testimony  itself  is  slight, 
one  of  the  three  affidavits  being  simply  as  to 
character,  and  another  as  to  diligoice,  leaving 
only  one  of  a  substantive  character,  and  that 
applying  properly  only  to  the  issue  of  contribu- 
tory negligence.  The  granting  a  new  trial  in 
this  case  gives  to  the  appellant  all  that  he 
could  possibly  obtain  by  a  successful  prose- 
cution of  his  appeal,  and  deprives  the  appellee 
of  the  benefit  of  his  judgment  upon  purely  ex 
parte  testimony,  without  the  opportunity  of 
defense.  In  the  conscientious  exercise  of  an 
equitable  discretion,  I  am  forced  to  respect- 
fully dissent  from  the  judgment  of  the  court 


FURCHB8,  J. 
opinion. 


I  concur  in  the  dissenting 


(51  S.  C.  1») 

8TATB  ex  rel.  CITY  COUNCIL  OP  SPAR- 
TANBURG v.  SPARTANBURG, 
C.  A  G.  R.  CO.  et  al. 

(Supreme  Court  of  South  Carolina,     Nov.  15, 
1897.) 

CORPOHATIOK8— Fbamohisb— FoRVBirmn  —  Whkn 
Dbclarbd. 

1.  A  cor];K>ration  is  not  ipso  facto  dissolved  by 
the  failure  to  do  something  prescribed  in  its 
charter,  rendering  it  liable  to  forfeiture,  but  tiie 
corporation  continues  de  facto  until  forfeiture 
is  declared  in  a  direct  judicial  proceeding  for 
that  purpose,  unless  the  legislature,  by  clear 
and  unmistakable  language,  declares  that  the 
franchise  shall  expire  ipso  facto  on  the  happen- 
ing of  such  event. 

2.  The  charter  of  a  railroad  provided  that  all 
powers,  rights,  piivileges,  and  immunities  grant- 
ed thereby  should  cease  and  be  void  unless  said 
company  should  build,  equip,  and  put  in  opera- 
tion at  least  one-half  mile  of  the  road  within  six 
months,  and  complete  it  to  specified  points  with- 
in three  years,  from  the  passage  of  the  act 
Bcld^  that  failure  to  complete  the  road  as  pre- 
scribed was  merely  cause  for  forfeiture,  and 
did  not  ipso  facto  dissolve  the  corporation. 

3.  A  court  will  not  declare  the  forfeiture  of 
a  franchise  of  a  corporation  merely  on  a  motion, 
made  in  an  action  brought  against  it  for  that 
purpose. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Bmest  Gary,  Judge. 

Action  by  the  state  of  South  Carolina,  on 
the  relation  of  the  city  council  of  Spartanburg, 
against  the  Spartanburg,  Clifton  &  Glendale 
Railroad  Company,  to  declare  a  forfeiture  of 
defendant's  charter.  Pending  the  action, 
plaintiff  moved  to  amend  by  nuiking  the  JEtna 
Light  &  Power  Company  a  party  defendant 
From  an  order  granting  said  motion,  and  an 
order  denying  a  motion  by  defendant  JEtna 
light  &  Power  Company  to  set  aside  the  serv- 
ice of  summons  and  complaint  on  it*  defend- 
ants appeal.  Affirmed. 
28  S.B.— 10 


Hydrick  &  Wilson,  for  appellants.  R.  E 
Carson  and  Duncan  &  Sanders,  for  respond 
ent 

JONBS,  J.  This  action,  ccMumenoed  in  June, 
1808,  was  brought  to  obtain  a  decree  of 
forfeiture  of  the  charter  of  the  Spartanburg, 
Clifton  &  Glendale  Railroad  Company.  The 
defendant  answered,  and  the  case  was  duly 
docketed  for  trlaL  Nothhig  seems  to  have 
been  done  hi  the  case  until  in  October,  1896, 
when  the  plaintiff,  alleghig  that  the  iEtna 
Light  &  Power  Company  claimed  to  be  pos- 
sessed of,  or  to  have  some  Interest  in,  the 
franchise  of  the  Spartanburg,  Clifton  &  Glen- 
dale Railroad  Company,  moved  to  amend  l^ 
making  the  latter  named  company  a  party  de- 
fendant The  iEStna  Light  &  Power  Compa- 
ny did  not  appear  in  resistance  of  this  motion, 
but  the  attorneys  who  had  answered  fw  the 
Spartanburg,  Clifton  &  Glendale  Railroad 
Company  appeared,  and  resisted  the  motion, 
claiming  that  the  Spartanburg,  Clifton  &  Glen- 
dale Railroad  Company  wss  defunct,  by  rea- 
son of  the  forfeiture  of  its  charter,  and  that 
the  action  had  therein  abated;  submitting  au 
affidavit  to  the  effect  that  said  company  had 
failed  to  complete  its  railroad  to  Glendale  and 
Clifton  Nos.  1  and  2  within  three  years  from 
the  passage  of  the  act  of  incorporation,  as 
required  by  the  eighth  section  of  said  act 
The  circuit  Judge  held  that  the  defendant  had 
the  right  to  exercise  its  charter  privileges  or 
franchise  until  failure  to  complete  iw  road 
within  three  years  from  the  passage  of  the  act 
of  hicorporatlon  is  judicially  determined;  and, 
this  action  being  for  that  purpose,  he  declined 
to  determine  that  question  on  the  motion.  He 
therefore  granted  the  motion  to  amend.  After 
service  of  the  amended  summons  and  com- 
plaint, the  ^tna  Light  &,  Power  Company 
moved  to  set  aside  the  service,  on  the  ground 
that  the  CMriginal  action  had  abated  by  the  for- 
feiture of  the  charter  <rf  the  Spartanburg,  Clif- 
ton &  Glendale  Railroad  Company.  This  mo- 
tion was  refused. 

It  is  clear  that  the  Judgment  of  the  circuit 
court  must  be  affirmed.  It  is  a  well-establish- 
ed doctrine  in  the  courts  of  the  United  States 
and  of  nearly  every  state  in  the  Union,  in- 
cluding our  own,  that  a  corporation  is  not  Ipso 
facto  dissolved  by  an  act  of  nonuser  or  mls< 
user,  which  is  a  cause  of  forfeiture,  and  that 
the  frauchise  remains  In  force  until  the  for- 
feiture is  declared  in  a  direct  Judicial  proceed- 
ing brought  by  the  state  against  the  corpora- 
tion for  that  purpose.  Mr.  A.  C.  Freeman,  in 
an  able  and  exhaustive  note  on  the  subject  of 
forfeiture  of  corporate  franchises,  in  State  v. 
Atchison  &  K.  R.  Co.  (Neb.)  8  Am.  St  Rep. 
179  (s.  c  88  N.  W.  43),  collects  the  authorities 
in  support  of  this  doctrine  from  text-books, 
from  decisions  of  the  United  States  court,  and 
of  about  30  states  in  the  Union.  See,  also, 
note  to  Railway  Co.  v.  Nave  (Kan.  Sup.)  5 
Am.  St.  Rep.  803  (s.  c.  IT'Pac.  587).  In  our 
own  state  the  same  doctrine  has  been  estab- 
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llshed.  In  tbe  case  of  State  t.  Bank  of 
Oharleston.  2  McMoL  439,  the  court  held  that 
forfeiture  of  the  charts  of  a  corporation  ie  In- 
curred from  the  time  of  the  commission  of  the 
act  fbr  which  a  judgment  of  forfeltmre  may 
be  entered,  but  the  corporation  continues  de 
Cftcto  notwithstanding  until  judgment  of  for- 
feiture Is  pronounced.  In  the  caae  of  State 
▼.  Bank  of  South  Carolina,  1  Spear,  433,  while 
the  court  nearly  evenly  divided  on  the  ques- 
tion whether  a  goieral  refusal  by  an  Incorpo- 
rated bank  to  redeem  its  issues  and  deposits 
In  gold  and  sllv^  coin  is  per  se  a  sufficient 
cause  of  forfeiture  of  its  charter,  there  was  no 
difference  of  opinion  on  the  general  doctrine 
above  announced.  See  remarks  of  Chancel- 
lor Dunldn  at  page  516.  This,  it  will  be  seen, 
rs  not  a  case  in  which  the  charter  is  alleged 
to  be  forfeited  by  the  expiration  of  the  term 
fixed  in  the  charter  for  corporate  existence, 
but  the  alleged  cause  for  forfeiture  is  the  fail- 
ure to  do  something  prescribed  in  the  charter. 
We  do  not  doubt,  furthermore,  that  the  legis- 
lature, where  the  right  to  repeal  the  charter 
is  reserved,  may,  by  clear  and  unmistakable 
language,  so  limit  the  franchise  that  it  shall 
expire  Ipso  facto  on  the  happening  of  a  pre- 
scribed event  or  contingency;  but  as  said  in 
2  Mor.  Priv.  Corp.  1006,  ''a  distinction  must, 
however,  be  observed  between  words  limiting 
the  existence  of  a  corporation  until  the  hap- 
pening of  a  prescribed  event  and  a  provision 
maldng  the  happening  of  an  event  a  cause  for 
declaring  a  forfeiture  of  the  charter  as  upon 
condition  subsequent  In  the  former  case  the 
charter  will  expire  of  itself  by  its  own  limita- 
tion, but  in  the  latter  case  a  Judicial  deter- 
mination of  the  ground  of  forfeiture  is  requir- 
ed before  the  corporation  becomes  dlsscdyed." 
In  the  last  analysis  the  question  is  one  of  1^- 
Islative  intent  If  the  legislative  intent  is 
clearly  manifest  that  a  corporation,  on  the 
happening  of  a  specified  event  or  contingency, 
should  ipso  facto  be  dissolved  eo  instanti,  with- 
out Judicial  determination  of  the  cause  of  for- 
feiture, the  courts,  if  the  question  should  be 
presented,  could  only  declare  the  law  as  writ- 
ten; but  in  view  of  the  fact  that  to  be  a  cor- 
poration is  a  franchise  upon  which  property 
rights  may  depend,  in  view  of  the  great  im- 
portance of  having  a  record  of  tlie  dissolu- 
tion of  the  corporation  for  purposes  of  evi- 
dence, and  in  view  of  the  grave  consequences 
that  would  likely  follow  such  dissolutions,  a 
court,  in  the  absence  of  unmistakable  terms 
in  the  act  of  incorporation  working  a  dissolu- 
tion eo  instant!,  both  de  Jure  and  de  facto,  will 
assume  the  legislative  intent  to  be  merely  to 
prescribe  a  cause  of  forfeiture,  leaving  the 
courts  to  Judicially  determine  and  declare  the 
existence  of  the  cause  of  forfeiture  and  dis- 
solve the  corporation.  Section  8  of  the  act  in 
question  (20  St  at  Large,  p.  1188)  provides: 
'*That  all  powem,  rights,  privileges  and  immu- 
nities hereby  granted,  shall  cease,  determine 
and  be  void  unless  said  company  shall  within 
six  months  from  the  passage  of  this  act, 
build,  equip,  and  put  in  permanent  operation 


at  least  one  half  mile  of  said  mOioad,  and 
unless  it  shall  oon^lete  said  xailroad  to  Glen- 
date  and  Clifton  Nos.  1  &  2  within  three  years 
from  the  passage  of  this  act"  Otasening  the 
dlstinctloa  to  which  attention  was  called 
al^ve,  and  oonstming  the  act  In  the  light  of 
the  principles  above  announced,  we  thUik  the 
happening  oi  the  specified  event  or  contin- 
gency—failure to  complete  the  railroad  as  pre- 
scribed—was merely  a  cause  of  forfeiture,  and 
not  an  express  limitation  of  the  existence  of 
the  corporation  until  the  happening  of  snch 
event  or  contingency.  The  loss  of  the  fran- 
chise was  the  pemilty  to  attach  for  failure  to 
perform  the  specified  corporate  duty. 

In  the  case  of  Ahrens  v.  Bank,  8  S.  C.  406, 
reaffirmed  in  Shand  v.  Gage,  9  S.  Cl  196,  un- 
der an  act  providing  that  all  incorporated 
banks  that  shall  continue  to  refuse  to  pay 
their  bills  of  credit  untU  the  1st  day  of  De- 
cemljer,  1809,  "shall  forfeit  all  corporate 
rights  and  privileges,  and  are  forbidden  to 
transact  any  business  as  a  banking  institu- 
tion,'* the  court  reasoned  that  this  act  did 
not  operate  as  a  repeal  of  the  bank  charter; 
that  the  loss  of  corporate  powers  was  in- 
tended as  a  penalty,  which  the  state  alone 
had  the  right  to  enforce;  that  the  >act  was 
not  self-executing;  and  that  there  must  be 
a  direct  Judicial  proceeding  to  ascertain  the 
grounds  of  forfeiture.  In  that  case,  on  an 
ex  parte  application  showing  failure  of  the 
bank  to  comply  with  the  above  requirement 
of  the  act,  a  receiver  for  the  bank  had  been 
appointed  as  required  by  the  act,  but  the 
court  held  that  this  was  not  such  a  Judicial 
proceeding  as  can  operate  to  dissolve  the  cor- 
poration. In  the  case  of  Shand  v.  Gage,  9 
S.  C.  196,  the  court  construed  an  act  char- 
tering the  Cotton  Planters'  Loan  Association 
(13  St  at  Large,  p.  41),  which  requted  the 
president  and  treasurer  to  transmit  a  certain 
report  every  month,  and,  in  case  of  failure 
to  do  so  for  two  consecutive  months,  provid- 
ed that  "it  shall  be  the  duty  of  the  comptroller 
general  to  report  the  fact  to  the  governor, 
who  shall  forthwith  issue  his  proclamation 
declaring  the  charter  of  such  association  for- 
feited." The  court  held  that  the  governor's 
proclamation  declarhig  the  corporation  dis- 
solved by  forfeiture  of  its  charter  did  not  of 
itself  have  that  effect,  and  that  the  cause  of 
forfeiture  must  first  be  Judicially  determined. 

We  think,  therefore,  the  circuit  Judge  did 
not  err  in  declining  to  declare  the  dissolution 
pf  the  defendant  corporation  on  a  mere  mo- 
tion on  the  affidavits.  The  cause  of  forfei- 
ture not  having  yet  been  judicially  deter- 
mined, the  action  of  course  cannot  be  deem- 
ed abated.  Proceedings  to  amend  the  char- 
ter of  a  corporation  are  now  provided  for  In 
the  Code  of  Civil  Procedure  beginning  with 
section  424.  It  would  be  inconsistent  with 
the  scheme  therein  provided  that  a  forfeiture 
be  declared  on  a  mere  motion,  or  that  a  cause 
of  forfeiture  should  ipso  facto  dlBSolve-  the 
corporation.  The  Judgment  ct  the  circuit 
court  is  affirmed. 
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GITT  COITNOIL  OF  QREBNVILLB  T. 

OBMANDetaL 

(SopraiM  Ooort  of  South  Oarolina.    Nor.  10^ 

1887.) 
Building  Contracts  —  Alteration  —  Dischargr 

or  8I7HBTIB8~TkU8T8. 

1.  Where  a  baflding  oontract  proTidee  for  a 
10  per  cent  reserre,  TolontarUy  paying  the  same 
to  the  contractor  before  he  is  entitled  thereto, 
and  without  his  sureties*  consent,  is  such  a  ma- 
terial alteration  of  the  contract  as  releases  the 
sureties,  regardless  of  the  question  of  their  pos- 
sible benefit 

2.  Where  a  municipal  contract  prorides  that 
the  city  shall  loan  its  credit  to  the  contractor  to 
purchase  supplies  used  in  completing  the  work, 
and  that  a  sum  equal  to  the  amount  of  such 
credit  shall  be  reserved  out  of  the  contract  price, 
the  dty  cannot  pay  the  entire  contract  price, 
and  look  to  the  contractor's  sureties  for  the 
amount  of  such  credits,  since  the  principal  is  a 
trustee,  for  the  benefit  of  such  sureties^  of  such 
sum  as  should  have  been  reserved,  and  cannot 
make  disbursements  thereof  without  the  sure- 
ties' consent 

8.  Where  a  contract  originally  provided  that 
"ten  per  cent  of  the  amount  due  should  be  re- 
tained until  the  satisfactory  completion  of  the 
contract"  and  an  amended  contract  was  made 
allowing  certain  credits  given  by  the  principal 
to  be  deducted  from  the  contract  price,  "includ- 
ing the  ten  per  cent  reeerved,"  the  amended  con- 
tract is  not  separate  and  distinct  from  the  orig- 
inal, but  only  gives  the  principal  the  right  to  de- 
duct such  credits  from  the  10  per  cent,  reserve, 
and  does  not  release  such  principal  from  its  obli- 
gation to  reserve  such  amount  for  the  benefit  of 
the  contractor's  sureties. 

Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  Bmest  Gary,  Judge. 

Action  by  the  city  council  of  QreenTllle 
against  6.  G.  Grmand  and  others  on  a  bond 
of  suretyship.  From  judgment  in. favor  of 
plaintlfr,  certain  defendants  appeal.  Re- 
versed. 

Hart  &  Hart,  Flnley  &  Brice,  and  G.  B. 
Spencer,  for  appellants.  J.  A.  McGuUough 
and  Wilson  &  Wilson,  for  respondent 

JONES,  J.  This  is  a  case  involving  the 
right  of  sureties.  On  the  10th  day  of  March, 
1802,  Q.  0.  Ormand  and  W.  L.  Goforth  enter- 
ed into  a  contract  with  the  city  council  of 
Greenville  to  perform  certain  work  for  said 
city  in  digging  trenches  for  sewerage,  and  on 
same  day  Ormand  A  Goforth,  with  appellants 
as  sureties,  entered  Into  a  bond  for  faithful 
performance.  Among  other  things,  It  was 
stipulated  In  the  contract  that  "payments  for 
the  work  shall  be  made  monthly  upon  the  es- 
timate of  the  city  engineer.  Ten  per  cent 
of  the  amount  due  shall  be  retained  until  the 
satisfactory  completion  of  this  contract"  In 
the  specifications  made  a  part  of  the  contract 
It  was  provided  that  "the  engineer,  on  the 
last  day  of  each  month,  will  estimate  the 
amount  of  work  completed  according  to  the 
specification,  and  ninety  per  cent,  of  the 
amount  due  will  be  paid  the  contractor  on  or 
before  the  5th  day  of  the  following  month.*' 
Before  the  completion  of  the  work,  Goforth 
<dled,  and  on  the  12tb  day  of  August,  1802, 


the  survlYlng  member  of  the  firm,  Ormand, 
entered  Into  another  agreement  with  the  dty 
ooandl  of  Greenyllle  changing  in  some  re- 
spects the  oxlgliial  contract  In  this  last 
agreement,  which  also  prorlded  for  an  in- 
crease of  the  price  to  be  paid  for  certain 
work.  It  was  stipulated  *^hat  the  said  dty 
of  GreeuTllle,  through  its  dtj  coundl,  shall 
and  win,  upon  the  recommendation  of  the 
dty  engineer  and  sewer  committee,  lend  to 
blm,  the  said  G.  C.  Ormand,  its  credit  in  the 
purchase  of  dynamite  and  tools  to  be  used  In 
the  prosecution  of  said  work,  or,  at  option  of 
said  dty  coimcll,  shall  purchase  the  same  out- 
right, deducting  the  price  th^eof  from  the 
payments  to  be  made  to  the  said  G.  0.  Or- 
mand under  said  oontract  and  these  presents, 
indudlng  the  10  per  cent  reserved  by  the 
dty  under  the  said  contract  And  In  case 
at  any  time  there  should  be  due  the  said  dty 
any  sum  or  sums  by  reason  of  said  adrances 
or  the  use  of  Its  credit  as  aforesaid,  then 
the  said  G.  C.  Ormand  hereby  binds  himself 
to  repay  the  sum;  and  in  case  credit  of  said 
dty  is  used  as  aforesaid,  the  said  G.  0.  Or- 
mand hereby  agrees  to  save  harmless  the  said 
dty  by  reason  thereof;  and  the  bond  given  by 
G.  0.  Ormand  and  W.  L.  Goforth,  his  deceased 
partner,  for  the  faithful  performance  of  this 
contract,  shall  be  liable  therefor.  The  said 
city  of  Greenyllle,  by  its  city  council,  hereby 
accepts  and  agrees  to  said  contract,  as  thus 
modified,  and  all  Its  parts,  and  promises  faith- 
fully to  carry  out  the  same."  On  the  30th 
day  of  August,  1802,  the  sureties,  in  writing 
under  seal,  consented  to  the  change  In  the 
original  contract,  and  agreed  that  said  bond 
should  also  cover  "any  amount  that  Ormand 
or  Goforth  or  G.  O.  Ormand,  surviving  part- 
ner, may  be  due  the  city  of  Greenville  upon 
final  settlement  with  the  same  for  money  ad- 
vanced In  the  purchase  of  tools  and  dynamite 
used  or  to  be  used  in  the  work  named  in  the 
original  contract"  etc  The  final  estimate 
showed  that  the  amount  done  by  the  con- 
tractors was  933,04a04,  of  which  ^15,000  of 
work  was  done  before  the  amended  contract 
and  $18,048.01  after.  The  amount  piiid  out 
by  the  dty  of  Greenville  for  tools  and  dyna- 
mite was  $2,158.02,  and  this  suit  is  to  recover 
this  sum.  The  city  of  Greenville  paid  the  con- 
tractors the  full  amount  of  the  estimate,  with- 
out regard  to  the  10  per  cent,  reserve,  with- 
out deducting  the  amount  due  for  tools  and 
dynamite,  and  this  was  done  without  the  con- 
sent of  the  sureties.  The  sole  question  pre- 
sented here  is  whether,  under  these  drcum- 
stances,  the  sureties  ought  to  be  held  dis- 
charged. We  think  the  sureties  are  dis- 
charged. 

1.  The  disregard  by  the  creditor  of  the  pro- 
vision for  the  reservation  of  10  per  cent,  of 
the  amount  due  on  the  engineer's  estimate  was 
a  material  variation  of,  or  departure  from,  the 
contract  The  surety  is  bound,  and  only 
bound,  "to  the  extent  and  in  the  manner  and 
under  the  drcumstances  pointed  out  In  his  ob- 
ligation," as  stated  by  Mr.  Justice  Story  in 
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Miller  t.  Stewart,  9  Wheat  708.  This  prin- 
ciple Is  recognized  by  all  the  authorities.  Nor 
is  it  essential  that  the  alteration  of  the  con- 
tract should  be  injurious  to  the  surety.  The 
surety  Is  bound  by  the  contract  which  he 
makes,  not  by  some  contract  which  he  did  not 
make,  even  though  the  latter  may  be  more 
favorable  than  the  former.  Jackson  ▼.  Pat- 
rick, 10  S.  O.  197;  Gardner  y.  Gardner,  28  S. 
C.  692.  The  contract  made  by  the  sureties 
expressly  provided  for  the  10  per  cent  reserve. 
It  Is  a  mistake  to  suppose  that  this  provision 
was  Inserted  for  the  benefit  of  the  city  of 
Greenville  alone,  and  that  tne  dty  might  waive 
it  It  was  designed  to.  secure  the  satisfactory 
comi^etlon  of  the  work  ficcording  to  the  sped- 
flcations  of  the  contract,  for  which  the  sure- 
ties were  liable,  and  was  for  their  benefit  as 
wdl  as  for  the  benefit  of  the  dty.  The  prin- 
dpals  dealt  with  each  other  as  if  there  was 
nothing  whatever  in  the  agreement  In  refer- 
ence to  the  10  per  cent  reserve,  in  effect  strik- 
ing that  provision  from  the  contract  This  the 
prindpals  could  do,  so  far  as  they  were  con- 
cerned, but  not  so  far  as  the  sureties  are  con- 
cerned. The  good  motive  which  actuated  tne 
dty  coundl  tn  disregarding  this  provision,  vis. 
to  enable  the  contractor  to  continue  the  work, 
cannot  help  the  dty  in  this  contention,  since 
It  failed  to  do  what  was  essential  to  bind  the 
sureties,— procure  their  consent.  It  may  be 
that  the  payment  to  the  contractor  in  full 
without  regard  to  the  stipulated  reserve  kept 
the  work  going  to  completion,  and  in  this  way 
was  benefidal  to  the  sureties;  but  as  shown 
above,  the  surety's  liability  on  a  contract  mate- 
rially altered  by  the  principal  is  not  to  be  de- 
termined by  ascertaining  whether  he  was  in- 
jured or  benefited  by  the  alteration,  but  by  the 
fact  of  alteration.  It  is  quite  easy  to  under- 
1  stand  why  the  sureties  hi  this  case  might  not 
have  signed  the  contract  except  for  the  pro- 
vision as  to  the  10  per  cent  reserve.  If  by 
reason  of  the  death  or  insolvency  of  the  con- 
tractor the  work  should  stop,  and  it  should  be- 
come the  duty  of  the  sureties  to  carry  on  the 
work,  or  indemnify  the  city  for  damages,  the 
reserve  might  protect  the  sureties  against 
final  loss.  Such  reserve,  too,  would  be  very 
potent  in  holding  the  contractor  to  his  contract. 
In  24  Am.  &  Eng.  Enc.  Law,  p.  837,  under 
the  statement  of  the  general  principle  that 
''any  material  alteration  in  the  terms  of  the 
contract  of  a  suretyship  will  release  the  surety 
if  he  has  not  consented  to  the  change,'*  the 
following  is  stated  in  the  note  giving  examples: 
"A  surety  on  a  building  contract,  when  the 
principal  is  to  be  paid  by  Installments,  is  dis- 
charged if  the  prindpal  is  paid  faster  than  the 
contract  provides;"  citing  Navigation  Co.  v. 
Rolt  6  C.  B.  (N.  S.)  550;  Calvert  v.  Dock 
Co.,  2  Keen,  038.  In  De  Col.  Guar.  &  Prin. 
ft  Sur.  390,  these  cases  are  referred  to  as 
good  Instances  where  a  surety  was  discharged 
by  a  material  variation  of  the  terms  between 
the  creditor  and  the  principal.  In  the  first 
case  it  Is  stated  thnt:  **A.  oontmcted  with 
B.  to  build  for  A.  a  ship  for  a  given  sum,  to 


be  paid  by  Installments  bb  the  work  reached 
certain  stages;  and  C.  became  surety  f#r  the 
due  performance  of  the  contract  on  the  part  of 
B.,  the  builder.  A.  allowed  B.  to  anticipate 
the  greater  portion  of  the  last  two  install- 
ments. It  was  hdd  that  C,  the  surety,  was 
discharged,  as  A.,  by  allowing  B.  to  anticipate 
the  installments,  had  materially  altered  the 
terms  of  the  contract  with  B.,  the  prindpal." 
In  the  other  case  "a  contractor  undertook  to 
perform  certain  work  upon  the  terms  that 
three-fourths  of  the  work  as  finished  should  be 
paid  for  every  three  months,  and  the  remaining 
one-fourth  on  the  completion  of  the  whole 
work.  Payments  exceeding  three-fourths  of 
the  price  of  the  work  done  having,  without  con- 
sent of  the  sureties  for  the  due  performance  of 
the  work,  been  made  to  the  contractor  before 
the  completion  of  the  contract,  it  was  held  that 
such  sureties  were  discharged."  In  Brandt 
Sur.  p.  464,  the  same  doctrine  Is  announced, 
dting  the  same  cases,  and  also  Bragg  v.  Shain, 
49  Cat  181.  The  necessity  of  a  strict  compli- 
ance with  the  mode  of  payment  specified  in 
the  contract  in  order  to  bind  a  guarantor  Is 
shown  in  Edmondston  v.  Drake,  6  Pet  624, 
wherein  it  was  hdd  to  be  a  material  alteration 
of  the  contract  of  suretyship  for  the  principals 
to  change  the  mode  of  payment  to  bills  on 
London  when  the  contrad  provided  for  pay- 
ment in  bills  on  New  York.  See,  also,  the  fol- 
lowing oases:  Bacon  v.  Chesney,  1  Starkie, 
192;  Warden  v.  Ryan,  87  Mo.  App.  466;  Sl- 
monson  v.  Grant  36  Mhm.  437,  31  N.  W.  861; 
Marchman  v.  Robertson,  77  Ga.  40,— dted  in 
appellants'  brief.  In  the  case  of  Mayhem  v. 
Boyd,  5  Md.  102,  it  was  hdd  a  material  va- 
riation of  the  contract,  so  as  to  discharge  the 
surety,  for  the  creditor  and  prindpal  to  sell 
the  property  mortgaged  to  secure  the  debt  be- 
fore the  maturity  of  the  debt  without  the  sure- 
ty's consent  In  this  last-mentioned  case  the 
true  rule  is  thus  clearly  stated:  "Any  deal- 
ings with  the  principal  debtor  by  the  creditor 
which  amount  to  a  departure  from  the  contract 
by  which  a  surety  Is  to  be  bound,  and  which, 
by  possibility,  might  materially  vary  or  en- 
large the  latter's  liability  without  his  assent 
operates  as  a  discharge  of  the  surety." 

2.  The  right  of  the  sureties  to  be  discharged 
In  this  case  may  be  considered  from  a  some- 
what different  point  of  view.  The  payment 
by  the  dty  of  Greenville  to  the  contractor  of 
the  whole  amount  due  under  the  engineer's 
estimate,  including  the  10  per  cent  reserve, 
without  deducting  the  amount  due  the  city 
for  tools  and  dynamite,  which,  under  the 
contract  the  city  had  the  right  to  do,  was 
the  giving  up  of  a  surety  for  the  debt  sued 
on,  upon  which  the  surety  had  the  right  to 
rely.  The  contract  in  this  case  expressly 
gave  the  city  the  right  to  deduct  the  amount 
due  for  tools  and  dynamite  from  the  amount 
payable  to  the  contractor  under  the  contract, 
"including  the  10  per  cent  reserved,"  etc. 
This  provision  in  the  amended  contract  did 
not  exempt  the  city  from  the  duty  of  reserv- 
ing the  10  per  cent  until  the  completion  of 
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the  contract,  except  In  so  far  as  It  gare  the 
city  the  right  to  use  the  reserve  fund  to  pay 
the  dalm  sued  on.  The  reserve  fund-^3,- 
894.89—wa8  more  than  sufficient  to  pay  the 
claim  sued  on.  The  reserve  fund*  even  after 
the  amended  contract,  amounted  to  $1,894.88, 
—sufficient  to  pay  all  the  daim  sued  on  ex- 
cept $263.13.  If  there  had  been  evidence 
that  the  sureties  knew  of  and  consented  to 
the  failure  to  reserve  the  10  per  cent,  pre- 
vious to  the  amended  contract,  there  would 
be  reason  for  holding  the  sureties  discharged 
only  to  the  extent  of  the  reserve  fund  after 
the  amended  contract;  but  there  was  no 
evidence  on  the  subject,  so  fftr  as  the  record 
shows,  except  what  is  contained  in  the 
amended  contract,  which  not  only  does  not 
show  any  consent  of  the  sureties  to  disi)ense 
with  the  reserve-fund  provision,  but  express- 
ly recognizes  that  provision  of  the  original 
contract,  and  frees  the  reserve  fund  only  to 
the  extent  of  applying  it  to  the  claim  for 
tooiB  and  dynamite.  The  whole  reserve  fund 
was  a  security  for  the  payment  of  the  debt 
for  which  the  sureties  are  now  sought  to 
be  made  liable.  As  to  this  fund  the  city  of 
Greenville  became  a  trustee,  and  was  bound 
to  apply  It  towards  the  payment  of  the 
claim  sued  on.  It  cannot  be  doubted  that;  if 
the  city  had  kept  the  reserve  fund  intact  ac- 
cording to  the  contract,  the  sureties,  on  pay- 
ing the  daim  for  tools  and  dynamite,  would 
be  entitled  to  be  reimbursed  out  of  the  re- 
serve fund,  on  the  satisfactory  completion  of 
the  contract  By  abandoning  or  yielding  up 
this  fund  to  the  contractor,  the  city  has  de- 
prived the  sureties  of  their  right  to  be  sub- 
rogated to  this  fund.  This  case,  in  princi- 
ple, is  like  the  case  of  Rosborough  v.  Mc* 
Aliley,  10  S.  O.  244,  wherdn  a  surety  was  held 
discharged  because  the  creditor,  having  in 
hand  funds  of  the  debtor  sufficient  to  pay 
the  debt,  which  he  had  the  right  to  have  ap- 
plied to  the  debt  as  the  sealed  note  of  an  in- 
solvent debtor,  instead  of  so  applying  it  In 
case  of  the  surety  applied  it  to  simple-con- 
tract debts  of  the  debtor.  The  court  said: 
'*rhe  sureties  being  entitled  to  be  subrogated 
to  an  the  rights  which  the  creditor  had  to 
secure  the  payment  of  the  debt,  it  necessarily 
follows  that  the  act  of  the  creditor  in  misap- 
plying the  assets  was  an  act  prejudicial  to 
the  legal  rights  of  the  sureties,  and  tliat  they 
are  thereby  discharged."  In  Law  v.  Bast 
India  Ck>.,  4  Yes.  824,  the  creditor  paid  to 
the  personal  representative  of  the  principal  a 
balance  thought  to  be  due  on  the  settlement 
of  his  accounts  with  the  company,  after 
which  the  company  made  a  daim  against 
Law  as  surety  on  the  offldal  bond  of  the 
principal,  and  it  was  hdd  that  payment  to 
the  personal  representative  was  an  injury  to 
the  surety,  and  the  surety  was  thereby  dis- 
charged. In  McDowell  v.  Bank,  1  Har. 
<I>eL)  800,  the  court  held  the  surety  dischar- 
ged because  the  creditor  bank  permitted  the 
prindpal,  after  the  maturity  of  the  debt,  to 
draw  out  moneys  of  the  prindpal  and  general 


deposit  sufficient  to  pay  the  debt.  This  was 
upon  the  principle  that  the  bank  had  a  lien 
for  the  debt  due  on  the  general  deposit  ot 
the  principal  debtor,  and  coiild  not  part  with 
this  security  without  the  consent  of  the  sure- 
ty. In  the  case  of  Blaubien  v.  Stoney,  Speer, 
Eq.  506,  the  surety  lost  because  he  failed  to 
show  any  connection  between  the  contract  of 
suretyship  and  the  money  paid  over  or  se- 
curity paid  from.  The  court  said:  'The 
surety,  in  order  to  claim  a  discharge,  must 
have  connection  or  privity  with  the  money 
paid  over  or  security  paid  from;'*  and  again: 
'*If  the  plaintiff  had  guarantied  the  building 
contract,  and  the  defendant,  after  parting 
from  the  money,  had  sued  him  on  his  guar- 
anty for  the  default  of  Zealy,  he  might  have 
been  prejudiced."  This  last-mentioned  case 
is  pertinent  as  showing  that  the  surety  lost 
because  of  the  failure  to  show  the  facts  es- 
tablished in  this  case,— the  sureties'  connec- 
tion or  privity  with  the  fund  paid  out 

It  is  argued  that  in  this  case  the  sureties 
are  liable  under  the  amended  contract,  and 
that  the  amended  contract  is  entirely  sepa- 
rate and  independent  from  the  contract  con- 
taining the  10  per  cent,  clause.  But  it  is 
manifest  from  what  has  been  already  said 
that  we  think  the  amended  contract  is  not 
distinct  from  and  independent  of  the  contract 
providing  for  the  10  per  cent  reserve.  The 
Judgment  of  the  circuit  court  is  reversed  as 
to  the  appellants,  and  the  complaint,  as  to 
them,  is  dismissed. 

GARY,  A.  J.  The  act  of  the  plaintiff  in 
paying  to  the  contractors  all  the  money  due 
for  the  work  without  deducting  the  10  per 
cent  was  violative  of  the  express  terms  of 
the  contract,  not  passive,  but  positive,  in 
character,  and  injurious  to  the  rights  of  the 
sureties;  hence  they  were  discharged.  Lang 
V.  Brevard,  3  Strob.  Eq.  69.  I  therefore  con- 
cur in  the  opinion  of  Mr.  Justice  JONES. 

POPE,  J.,  dissents. 


(SI  8.  c.  97) 
GRAY  et  aL  v.  PUTNAM. 
(Supreme  Court  of  South  Carolina.     Nov.  9, 
1807.) 

SOMBSTBAD  —  ADJUDIGATION  —  JURIBDIOTION   OF 

Common  Pleas  —  Pbopbrtt  Exbmpt—  Prrsons 
Entitlbd  —Waiver  —  Ezeoutiok  —  Batisvag- 

TION. 

1.  While  the  court  of  common  pleas  has  no  Ju- 
risdiction to  set  off  a  homestead,  it  has  Juris- 
diction, in  a  proceeding  otherwise  properly  be- 
fore it,  to  adjudicate  simply  the  right  to  a  home- 
stead. 

2.  A  finding  of  facts  bf  the  circuit  court  in  a 
proceeding  by  a  judmnent  debtor  claiming  a 
homestead  in  proper^  seized  on  execution  is 
conclusive  In  the  supreme  court. 

8.  Under  Act  Dec.  28,  1878,  a  Judgment  debt- 
or is  entitied  to  a  homestead  in  money. 
•  4.  Under  Const.  1868,  art  2,  S  82,  which  pro- 
vides for  a  homestead  exemption  for  the  head 
of  a  family  resident  in  the  state,  the  debtor  need 
not  have  been  such  at  the  time  the  debt  was  con- 
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tracted.  It  it  aufflcient  that  he  was  such  at  the 
time  of  the  attempted  levy. 

6.  Mere  failure  to  give  the  sheriff  notice  of 
the  claim  of  a  homestead  cannot  impair  debtor's 
right  to  same,  an'der  Const.  18d5,  art  8,  |  28* 
and  Rey.  St  |  2130,  piroTiding  that  no  waiTer» 
except  by  conveyance,  shall  defeat  the  home- 
stead. 

6.  Code  P»>c.  §  813,  providing  that,  after  the 
issuing  of  execution  a^nst  property,  any  per- 
son indebted  to  the  judgment  debtor  may  pay  to 
the  sheriff  the  amount  of  his  debt  or  so  much 
thereof  as  shall  be  necessary  to  satisfy  the  ex- 
ecution, applies  only  to  dauus  not  reduced  to 
judgment 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  R.  O.  Watts,  Judge. 

An  execution  issued  on  a  judgment  in  favor 
of  Gray,  Sullivan  &  Gray  against  W.  B.  Put- 
nam was  levied  on  property  that  was  claim* 
ed  by  defendant  as  exempt.  There  was  a 
decree  in  defendant's  faror,  and  plaintiffs  ap- 
peal.    Affirmed. 

Following  are  the  grounds  of  appeal:  'It 
is  respectfully  submitted  that  the  circuit 
judge  erred:  (1)  In  holding  that  the  court 
had  jurisdiction  to  assign  specific  property  as 
a  personal  exemption  or  a  homestead.  (2) 
Because  he  erred  in  holding  that  W.  B.  Put- 
nam was  entitled  to  have  the  Lanford  Judg- 
ment or  Its  proceeds  assigned  to  him  as  a 
homestead,  when  the  same  had  been  collected 
and  paid  out  before  any  claim  of  homestead 
had  been  filed  with  the  sheriff.  (3)  Because 
he  erred  in  holding  that  .the  proceeds  of  said 
Judgment  should  be  in  the  sheriff's  hands, 
when  he  had  paid  out  a  portion  thereof  on 
Putnam's  order.  (4)  Because  he  erred  in  not 
holding  that  the  sheriff  was  the  agent  of  the 
parties  in  receiving  and  paying  out  said 
fund,  and  erred  in  not  holding  Lanford  had 
a  right  to  direct  the  application  thereof.  (5) 
Because  he  erred  in  not  holding,  when  Lan- 
ford directed  the  application  to  Gray*8  judg- 
ment, it  discharged  Putnam's  judgment  pro 
tanto.  (6)  Because  he  erred  in  holding  the 
sheriff  undertook  to  levy  Gray's  execution. 

(7)  Because  he  erred  in  holding  Putnam  was 
entitled  to  homestead  exemption  in  money. 

(8)  Because  he  erred  in  holding  that  he  was 
entitled  to  a  homestead  exemption;  he  not 
being  the  head  of  a  family  at  the  time  plain- 
tiffs* debt  was  contracted." 

N.  B.  Dial,  for  appellants.  F.  P.  McGowan 
and  Ferguson  &  Featherstone,  for  respond- 
ent. 

JONES,  J.  This  case  comes  up  on  appeal 
from  the  judgment  of  the  circuit  court  deter- 
mining the  right  of  the  defendant  to  a  home- 
stead exemption  in  the  proceeds  of  a  judg- 
ment In  his  favor  which  had  been  collected 
by  the  sheriff  of  Laurens  county;  the  de- 
fendant claiming  such  proceeds  as  a  home- 
stead exemption,  and  the  plaintiffs  claiming 
so  much  of  said  proceeds  as  was  necessary 
to  pay  a  Judgment  in  their  favor  obtained 
against  the  defendant  in  the  cause  entitled  as 
above.  The  evidence  offered  In  the  case 
tended  to  show  thes^  facts:    Plaintiffs  ob- 


tained a  judgment  against  defendant  for 
$157.30  In  February^  1888,  on  a  debt  con- 
tracted in  1880,  and  on  October  21,  1886, 
caused  execution  thereon  to  tosue,  and  lodged 
the  same  with  the  sherlfl.  In  1889  defend- 
ant became^  and  Is  now,  the  head  of  a  fam- 
ily, resident  in  this  state.  In  October,  1806, 
defendant  obtained  a  jadgm^it  against  JohB 
Lanford,  ^.,  for  $371.55,  upon  which  execu- 
tion was  issued  and  lodged  with  the  sheriff 
October  15,  1886.  On  November  2,  1886,  John 
Lanford  paid  to  the  sheriff  the  amount  due 
by  him  on  the  Judgment  in  favor  of  de- 
fendant, and  the  aherlff  made  this  Indorse- 
ment on  the  execution  in  the  case  of  I^t- 
nam  against  Lanford:  ^'Received  on  the 
within  execution  the  sum  of  $377.30,  in  full 
payment  of  judgment  and  costs;"  signing 
his  name  thereto  as  sheriff.  On  the  execu- 
tion in  the  case  of  Gray,  Sullivan  &  Gray 
against  Putnam,  the  sheriff  made  this  In- 
dorsement, signing  his  name  thereto  as  sher- 
iff: "By  virtue  of  the  within  execution,  I 
have  this  the  2nd  day  of  Nov.,  A.  D.  1886, 
levied  on  the  sum  of  two  hundred  and  thir- 
ty-six *i/ioo  dollars,  United  States  currency, 
which  I  have  this  day  collected  from  John 
Lanford,  Sr.;  said  money  passing  through 
my  hands  as  sheriff,  and  is  hereby  applied 
to  the  within  execution,  according  to  law. 
Amount  applied  to  this  execution,  two  hun- 
dred and  thirty-six  and  •i/ioo  dollars.  No- 
vember 2nd,  1886."  For  this  amount  the 
sheriff  gave  plaintiffs  a  cheek  on  the  bank; 
November  2,  1886;  taking  from  the  plaintiffs 
a  bond  of  indemnity,  having  been  cautioned 
against  so  applying  the  money.  The  sheriff 
at  this  time  knew  that  the  defendant  was  a 
resident  of  the  state,  had  heard  of  his  mar- 
riage, and  believed  defendant  to  be  at  the 
head  of  the  family.  Between  the  2d  and  5th 
of  November  the  sheriff  wrote  to  the  defend- 
ant that  the  surplus  in  his  hands  was  sub- 
ject to  defendant's  order.  Of  the  money  in 
his  hands,  the  sheriff  paid  $50  to  def  endanf  a 
attorney  In  the  case  of  Putnam  against  Lan- 
ford, on  the  order  of  defendant  On  Novem- 
ber 5, 1886,  the  defendant  filed  notice  and  pe^ 
tition  in  the  usual  form  with  the  sheriff,, 
claiming  a  homestead.  The  appraisers  ap» 
pointed  set  off  to  defendant  as  a  homestead,, 
one  mule,  valued  .at  $15,  and  cash  In  the 
sherilTs  hands,  $30.85.  The  defendant  own- 
ed nothing  but  the  mule,  outside  of  the  pro- 
ceeds of  the  Lanford  judgment  The  de- 
fendant excepted  to  the  return  of  the  ap<^ 
praiser,  and  moved  the  circuit  court  to  set 
the  same  aside,  claiming  that  the  proceeds  ot 
the  judgment  against  Lanford  should  hare 
been  included  in  the  assignment  of  his  home- 
stead. On  the  hearing  before  the  circuit 
court,  in  addition  to  evidence  tending  to  es- 
tablish the  foregoing  as  facts,  the  sherUT  tes- 
tified that  ''when  Lanford  came  to  pay  ihm^ 
money,  he  directed  them  to  pay  it  on  Uk^ 
Gray  judgment,  or  so  much  as  was  necessarar 
to  satisfy  the  same."  The  dzcoit  jiids«- 
found  as  follows:    'It  aK>ears  from  the 
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timony  taken  In  open  court  that  the  defend- 
ant l8  a  reildent  of  this  state,  and  the  head 
of  a  famUj,  and  was  so  at  the  time  the  sher- 
iff undertook  to  levy  on  the  proceeds  of  said 
judgment  under  execation  in  the  aboye-entl- 
tled  case.  It  further  appears  that  said  de- 
fendant had  not  at  that  time  sufficient  per^ 
sonal  property,  outside  of  the  Lanford  judg- 
ment, or  the  proceeds  thereof,  to  make  up  his 
personal  property  ezemptioo  of  five  hundred 
dollars.  ^  •  •  The  sheriff  had  no  right  to 
levy  on  said  judgment  or  its  proceeds,  wheth- 
er he  had  notice  of  the  daim  of  homestead  on 
the  part  of  defendant  or  not  His  levy  there- 
fore amounts  to  nothing,  and  the  proceeds 
of  said  judgment  are,  or  should  be,  in  the 
hands  of  the  sheriff,  so  that  they  could  be 
set  off  to  the  said  defendant  as  a  part  of  his 
personal  property  exemption."  He  accord- 
ingly set  aside  the  return  and  the  appraise- 
ment, and  appointed  new  appraisers  to  re- 
appraise and  reassign  to  the  defendant  his 
homestead.  Tlie  grounds  of  appeal  are  dis- 
posed of  by  announcing  the  following  princi- 
ples, which  govern  this  case: 

1.  The  court  of  coipmon  pleas  has  no  original 
jurisdiction  to  set  off  a  homestead,  but  it  has 
jurisdiction,  hi  a  proceeding  otherwise  prop- 
erty before  it,  to  adjudicate  simply  the  right  to 
a  homestead.  Munro  v.  Jeter,  24  S.  C.  20; 
Bridgers  v.  Howell,  27  S.  C.  425,  3  S.  B.  790; 
Bank  v.  Brice,  47  S.  0.  137,  24  a  E.  1038;  In 
re  Woriey's  Estate,  49  S.  O.  57,  26  S.  B.  954. 
In  this  case  the  proceedings  were  properly  be- 
fore the  court,  and  all  that  the  court  under- 
took to  do  was  to  determine  the  defendant's 
fight  to  a  homestead  in  certain  property,  and, 
tipon  good  cause  shown,  to  order  a  reappraise- 
ment  and  reassignment  of  the  homestead  by 
other  appraisers  appointed  by  the  court,  pur- 
suant to  the  provisions  or  section  2126,  Rev. 
St.  1893. 

2.  In  a  proeeeding  of  this  kind  the  findings 
of  fact  by  the  circuit  court  are  conclusive  here, 
and  It  is  not  within  the  jurisdiction  of  this 
conrt  to  review  the  same,  or  make  any  original 
finding  of  facts. 

8.  The  main  question  in  the  case  is  whether 
defendant,  Putnam,  is  entitled  to  have  the  pro- 
4*eeds  of  the  Lanford  judgment  assigned  to 
him  as  a  homestead  exemption  hi  personal 
property.  It  is  excepted  that  Putnam  is  not 
entitled  to  a  homestead  in  money.  This  is 
clearly  untenable,  since  the  act  of  1879.  Bank 
V.  Northrop,  10  S.  0.  473.  It  is  contended 
further  that  he  was  not  entitled  to  a  home- 
stead in  the  proceeds  of  said  judgment,  be- 
cause he  was  not  the  head  of  a  family  when 
the  debt  to  idalntUfb  was  contracted,  hi  1886. 
The  right  to  a  homestead  is  not  tested  by  the 
time  of  the  contraction  of  the  debt  on  which 
the  jnilgment  sought  to  be  enforced  was  ren- 
dered, eicept  when  the  debt  was  contracted 
Sefore  the  constitution  of  1868.  The  test  hi 
this  case  is,  did  the  conditions,  "head  of  a  fam- 
ily resident  in  this  state,"  exist  at  the  time  of 
the  levy  or  attempted  levy?  The  circuit  court 
has  found  that  the  conditions  did  exist   Chaf- 


fee v.*  Ralney,  21  S.  0. 11;  Rollings  v.  Bvans^ 
23  S.  a  816.  Again,  It  is  contended  that,  in 
the  absoice  of  any  notice  of  daim  of  home- 
stead, the  sheriff  had  the  right  to  pay  the 
mon^  on  the  plaintiffs'  judgment.  There  was 
no  evidence  whatever  that  the  defendant  knew 
that  the  sheriff  had  collected  the  money  on  the 
Lanford  judgment  until  after  the  attempted 
application  thereof  to  the  plaintiffs'  judgment 
Besides,  it  is  provided  in  section  28,  art  3»  of 
the  constitution  of  1895^  in  force  at  the  time 
of  the  attempted  levy  in  this  case,  ''that  no 
waiver  shall  defeat  the  right  of  homestead  be- 
fore assignment  except  it  be  by  deed  of  con- 
veyance," etc.,  and  section  2130,  Rev.  St: 
"No  waiver  of  the  right  of  homestead,  how- 
ever solemn,  •  •  •  shall  defeat  the  home- 
stead," etc.  The  mere  failure  to  give  the  sher- 
iff notice  of  the  claim  of  homestead  cannot  be 
deemed  a  waiver  of  the  right,  or  estoppel  to  as- 
sert the  right,  of  homestead.  Myers  v.  Ham, 
20  S.  C.  526.  It  is  finally  argued  that  under 
section  313  of  the  Ck)de  of  Procedure  the  sher- 
iff properly  paid  the  money  due  on  the  plain- 
tiffs' judgment  out  of  the  proceeds  of  the  Lan- 
ford judgment,  because  Lanford  directed  its 
application  that  way.  Section  313  is  as  fol- 
lows: "After  the  Issuing  of  execution  agatost 
property  any  person  indebted  to  the  Judgment 
debtor  may  pay  to  the  sheriff  the  amount  of 
his  debt,  or  so  much  thereof  as  shall  be  neces- 
sary to  satisfy  the  execution;  and  the  sher- 
iff's receipt  shall  be  a  sufficient  discharge  for 
the  amount  so  paid."  It  seems  manifest  that 
this  provision  of  the  Code  has  no.  application 
to  this  case.  It  is  not  questioned  that  the  re- 
ceipt of  the  sheriff  to  Lanford  discharged 
Putnam's  judgment  against  Lanford.  This 
would  be  true,  without  any  regard  to  said  sec- 
tion 313.  The  question  Is  hot  whether  Lan- 
ford's  payment  discharged  the  judgment  debt 
due  Putnam,  but  whether  Putnam  is  entitled 
to  a  homestead  in  the  money  so  properly  paid 
to  the  sheriff.  Section  813  has  no  application 
to  the  case  of  a  payment  to  the  sheriff  by  an 
execution  debtor,  for  ir  such  case  it  would  be 
senseless  to  provide  that  the  receipt  of  the 
sheriff  shall  be  a  sufficient  discharge  for  the 
amount  so  paid,  since  his  receipt  would  dis- 
charge the  execution  debtor,  without  section 
313.  This  seotion  was  only  designed  to  give 
those  indebted  to  the  execution  debtor  on 
dahns  not  reduced  to  judgment  the  right  to 
voluntarily  pay  the  amount  due  the  execution 
debtor  to  the  sheriff,  and  to  give  the  sheriff  the 
right  to  receive  and  receipt  for  the  same  as  if 
payment  had  been  made  to  the  debtor.  The 
case  of  Isbell  v.  Dunlap,  17  S.  C.  581,  cited  by 
appellants,  does  not  go  beyond  this.  Lanford, 
in  paying  his  own  execution  debt  was  not 
voluntarily  exercising  a  privilege  allowed  by 
section  313,  but  was  simply  discharghig  a 
legal  duty  commanded  to  him  by  the  court. 
He  had  no  power  whatever  to  control  or  direct 
the  application  of  the  money  which  he  paid  by 
virtue  of  an  execution  against  hhn.  In  this 
view,  we  need  not  consider  the  point,  raised  in 
argument  whether  section  313  is  unconstitu- 
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tional,  in  so  far  as  It  may  affect  or  impair  the 
right  of  homestead.  We  agree  with  the  cir- 
cuit court  that  Putnam  has  the  right  of  home- 
stead in  the  proceeds  of  the  Lanford  Judg- 
ment The  Judgment  of  the  circuit  court  is 
affirmed. 


(100  Oa.  219) 

McCLENDON  et  al,  t.   HERNAIOJO  PHOS- 
PHATE CO. 

(Supreme  Court  of  Georgia.     Feb.  22,  1897.) 

A.C0ODNT— SUFriOlENCT    OF    DbCLARATIOS— LlMI^ 

ATioNs— Dismissal  op  Action. 

1.  A  declaration  wliich  merely  alleges  that  the 
defendant  is  indebted  to  the  plnintiff  upon  an 
"open  account,  besides  interest,  a  copy  of  which 
account  is  tiereto  annexed  and  made  a  part  of 
tlie  same,"  is  not,  although  a  bill  of  particulars 
is  thereto  attached,  good  as  against  a  special 
demurrer  alleging  that  "in  none  of  the  para- 
graphs of  plaiutlfiTs  petition  is  any  amount  al- 
leged or  claimed  against  the  defendant."  The 
declaration  itself  ought  to  state  clearly  and  dis- 
tinctly what  the  plaintiff  claims  to  be  due  upon 
the  account;  and  a  loose  general  statement 
that  the  defendant  is  indebted  thereon  is  not 
sufficient,  it  not  even  being  averred  that  the 
plaintiff  sues  foi  the  amount  appearing  on  the 
face  of  the  bill  of  particulars. 

2.  In  order  to  bring  within  the  provisions  of 
section  2932  of  the  Code  of  1882  an  action 
which  has  been  dismissed,  so  as  to  malce  the 
same  stand  upon  the  same  footing  as  to  limita- 
tion as  the  original  case,  it  is  essential  that  the 
declaration  filed  in  the  first  instance  should  have 
been  served  upon  the  defendant.  Mere  filing 
without  service  will  not  be  sufficient  for  the  pur- 
pose indicated. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M, 
Reid,  Judge. 

Action  by  J.  J.  McClendon  &  Co.  against  the 
Hernando  Phosphate  Company.  Judgment  for 
Jefendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Reed  &  Hartsfleld,  for  plaintiffs  in  error. 
0.  D.  Maddoz,  for  defendant  in  error. 

FISH,  J.  The  plaintiffs  in  error  brought 
suit  in  the  city  court  of  Atlanta  against  the  de- 
fendant upon  an  open  account.  There  was  a 
demurrer  to  the  petition  upon  the  grounds 
that  "no  cause  of  action,  plainly,  fully,  and 
distinctly  set  forth.  Is  alleged  against  the  de- 
fendant; that  in  none  of  the  paragraphs  of 
the  plaintiffs*  petition  is  any  amount  alleged  or 
claimed  against  the  defendant";  because  the 
action  was  barred  by  the  statute  of  limitations. 
The  court  below  sustained  this  demurrer,  and 
subsequently,  during  the  same  term  of  the 
court,  the  plaintiffs  moved  the  court .  to  set 
aside  the  Judgment  sustaining  the  demurrer, 
and  to  reinstate  the  case,  "upon  the  ground 
that  the  court  ought  not  to  have  rendered  said 
Judgment,  but  ought  to  have  overruled  the  de- 
murrer, and  held  said  petition  for  trial."  In 
connection  with  said  motion,  "and  as  a  part 
of  the  same,"  plaintiffs  offered  an  amendment 
to  the  petition,  which  alleged  "that  said  peti- 
tion was  brought  to  the  May  term,  1885,  of 
said  court,  and  filed  In  due  time,  but  the  de- 


fendant was  never  served  with  the  same,"  for 
the  reason  that  the  then  counsel  for  the  pUln- 
tlff,  "after  making  diligent  search,  inauirlng 
of  his  clients  and  all  other  parties  from  whom 
it  seemed  probable  he  could  gain  information, 
could  not  find  out  who  was  an  agent  or  officer 
of  the  defendant's  company  to  be  served,  and 
that  said  counsel  and  his  client  were  not  able 
to  discover  who  was  a  proper  officer  of  said 
company  to  be  served  until  three  or  four  days 
before  the  new  suit  was  brought;  whereupon 
said  counsel  decided  that  it  was  well  to  dis- 
miss the  old  suit,  and  bring  a  new  one,  aa  an 
order  to  perfect  service  of  the  old  suit  must 
needs  be  served  upon  the  defendants,  which 
would  cause  prol>ably  as  much  delay  or  more 
than  to  bring  a  new  suit"  The  court,  in 
passing  upon  this  motion,  considered  this  ten- 
dered amendment  as  allowed  and  filed,  and 
then  overruled  the  motion.  The  plaintiffs  in 
error  allege  that  the  court  erred  both  in  sus- 
taining the  demurrer  and  in  overruling  the 
motion  to  set  aside  the  Judgment  and  reinstate 
the  case.  We  think  that  the  court  was  right  in 
both  rulings. 

1.  This  petition  was  defective.  It  simply  al- 
leged that  the  defendant  was  indebted  to  the 
plaintiffs  upon  an  open  account,  "besides  in- 
terest, a  copy  of  which  account  is  hereto  an- 
nexed, and  made  a  part  of  the  same,"  without 
alleging  how  much  the  defendant  was  in- 
debted upon  the  account,  or  for  what  amount 
the  plaintiffs  sued,  or  even  alleging  that  the 
plaintiffs  sued  for  the  amount  of  the  balance 
shown  by  the  bill  of  particulars.  As  a  copy 
of  an  account  was  attached  to  the  petition,  this 
allegation,  taken  in  connection  therewith,  In 
the  absence  of  a  special  demurrer,  would 
doubtless  have  been  sufficient  to  have  sus- 
tained a  verdict  In  the  plaintiffs*  favor,  as  all 
amendable  defects  are  cured  by  verdict;  but 
It  was  not  sufficient  to  withstand  the  special 
demurrer  that  no  cause  of  action  was  plainly, 
fully,  and  distinctly  set  forth,  and  "that  in 
none  of  the  paragraphs  of  the  plaintiffs'  peti- 
tion Is  any  amount  alleged  or  claimed  against 
the  defendant."  This  was  not  setting  forth, 
in  the  petition,  the  plaintiffs'  cause  of  action 
plainly,  fully,  and  distinctly,  as  required  by 
section  3832  of  the  Code  of  1882.  The  plead- 
ing act  of  1893  (Acts  1898,  p.  66)  does  not 
weaken  this  requirement  of  the  Code,  but 
tends  to  strengthen  it,  for  it  is  evident  from 
the  provisions  of  that  act  that  the  plaintiff 
should  set  forth  his  cause  of  action  "in  orderly 
and  distinct  paragraphs,  numbered  consecu- 
tively" in  such  a  manner  that  the  defendant 
may  "severally  and  distinctly  answer  each 
paragraph  of  the  plaintiffs'  petition,"  or,  aa 
provided  by  the  act  9f  December  18,  1895 
(Acts  1896,  p.  46),  "may  in  a  single  paragraph 
deny  any  or  all  the  allegations  contained  in 
the  petition,  or  in  a  single  paragraph  •  •  • 
may  admit  any  or  all  of  the  allegations  con- 
tained in  any  or  all  of  the  paragraphs  of  the 
petition."  The  plaintiff  should  so  plainly, 
fully,  and  distinctly  set  forth  his  cause  of  ac- 
tion that  the  defendant  may  either  admit  or 
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deny  the  wliole  of  bis  claim,  or  admit  it  In  part 
and  deny  It  In  part  "Where  the  plaintifTa 
canse  of  action  is  not  set  forth  with  sufficient 
eleameas  in  his  declaration,  the  remedy  is  by 
special  demurrer,  or  by  objection  to  the  testi- 
mony.'* Jossey  v.  Stapleton,  57  Qa.  144.  In 
this  case  the  plaintiffs'  cause  of  action  was 
not  set  forth  with  sufficient  clearness  in  his  pe- 
tition. The  defendant  pursued  the  proper  rem- 
edy. The  plaintiffs  made  no  offer  to  cure  the 
defect  by  an  amendment,  and  the  Judgment  of 
the  court,  which  simply  sustained  the  demur- 
rer generally,  for  this  reason  was  right 

2.  This  suit,  haying  been  brought  more  than 
four  years  from  the  date  of  the  last  item  on 
the  account,  was  barred  by  the  statute,  un- 
less the  allegation  in  the  petition  *'that  suit  on 
said  account  was  brought  against  said  defend- 
ants to  the  May  term,  1895,  of  said  court, 
but  was,  on  the  8th  day  of  April,  1896,  dis- 
missed," was  sufficient  to  save  it  The  ac- 
count not  being  barred  hi  May,  1895,  a  snit,  in 
the  full,  legal  sense  of  that  term,  brought  to 
the  May  term,  1899,  of  the  court  would  have 
been  in  time  to  stop  the  running* of  the  stat- 
ute of  limitations;  and,  as  the  present  action 
was  instituted  immediately  after  the  dis- 
missal of  the  first  proceeding,  the  petition  did 
not  show  on  its  face  that  the  bar  of  the  stat- 
ute had  attached,  ai^  therefore  it  was  not  de- 
murrable on  that  ground.  But  the  amend- 
ment which  the  plaintiffs  offered  to  the  peti- 
tion, in  connection  with  the  motion  to  set  aside 
the  judgment  of  the  court  sustaining  the  de- 
murrer, and  which  the  court  treated  as  hav- 
ing been  allowed  and  filed,  clearly  showed 
that  the  suit  was  barred  by  the  statute,  for  It 
revealed  the  fact,  which  did  not  appear  from 
the  face  of  the  declaration,  that  no  service 
had  been  perfected  upon  the  defendant  in  the 
first  action.  As  the  filing  of  the  first  petition 
was  not  followed  by  any  service  upon  the  de- 
fendant, there  was  no  "suif  or  *'case,"  with- 
in the  meaning  of  section  2982  of  the  Code  of 
1882.  which  could  be  "renewed"  within  six 
mouths,  so  as  to  prevent  the  bar  of  the  stat- 
ute. While  section  3333  says  that  the  clerk 
shaU  indorse  upon  the  petition  '*the  date  of 
its  filing  in  office,  which  shall  be  considered 
the  time  of  the  commencement  of  the  suit," 
still  there  is  a  substantial  difference  between 
the  commencement  of  an  action  and  its  being 
a  suit  pending  between  the  parties;  the  first 
having  reference  only  to  the  act  of  the  plain- 
tiff, but  the  second  has  reference  also  to  the  po- 
sition of  the  defendant.  Allen  v.  Mandaville, 
26  Miss.  397.  In  Ballard  v.  Bancroft,  31  Ga. 
503,  it  was  said  "the  delivery  of  a  copy  to  the 
defendant  is  essential  to  perfect  service,  and 
to  give  the  court  jurisdiction."  Without  serv- 
ice on  the  defendant,  or  Its  equivalent,  the 
court,  though  the  subject-matter  of  the  peti- 
tion may  be  within  its  jurisdiction,  has  no  jn- 
rlBdictlon  of  the  person  sought  to  be  sued; 
and,  as  said  by  the  court  In  Gray  v.  Hodge, 
50  Ga.  263,  "a  suit  In  a  court  having  no  juris- 
diction is  no  suit  at  all;  it  is  a  mere  nullity." 


The  second  headnote  hi  that  case  Is:  "As  the 
first  suit  was  dismissed  for  'want  of  jurisdic- 
tion,' the  plaintiff  Is  estopped  from  saying 
said  first  suit  was  properly  brought,  or  was* 
in  fact,  a  pending  suit,  as  the  court  had  no 
jurisdiction  of  it"  That  this  decision  is  ap- 
plicable to  a  case  where  the  want  of  jurisdic- 
tion for  which  the  suit  is  dlsmiflsed  is  in  refer- 
ence to  the  person,  is  apparent  from  the  case 
of  Ferguson  y.  Manufacturing  Oo<^  61  Ga. 
609,  in  which  case  the  court  says:  "It  ap- 
pears that  the  plaintiff  filed  his  declaration  in 
the  clerk's  office  agahist  the  defendant,  but 
which  was  not  served  so  as  to  give  the  supe- 
rior court  jurisdiction  as  provided  by  law, 
and  the  case  was  dismissed  for  want  of  juris- 
diction. Within  six  months  thereafter  the 
plaintiff  renewed  his  suit,  which  second  suit 
was  dismissed  by  the  court,  and  the  plaintiff 
excepted.  This  comes  within  the  principle 
decided  by  this  court  in  Gray  y.  Hodge,  50 
Ga.  262,  and  must  control  it  The  filing  of 
the  declaration  in  the  clerk's  office,  when  serv- 
ice has  been  perfected  as  provided  by  law, 
will  be  considered  as  the  commencement  of 
the  suit;  but  mere  filing  of  the  declaration, 
without  more,  is  not  the  commencement  of  a 
suit  without  service  on  a  defendant  as  pro- 
vided by  law,  of  whom  the  court  has  jurlsdlc- 
tloa"  In  Branch  v.  Bank,  50  Ga.  416,  Jus- 
tice Trippe,  delivering  the  opinion  of  the  court, 
says:  ."It  was  claimed  in  the  argument  by 
the  plaintiff  in  error  that  when  the  declara- 
tion was  ffied  In  the  office  of  the  clerk  it  was 
the  commencement  of  a  suit.  This  is  conced- 
ed. Code,  §  3333.  But  we  understand  by 
this  when  suit  is  perfected  by  service  on  the 
defendant  its  commencement  shall  date  from 
i  the  fiUng  of  the  declaration,  which  is  ascer- 
I  talnable  from  the  indorsement  by  the  clerk. 
Without  service  It  amounts  to  nothing.  It 
would  scarcely  be  contended  that  a  plaintiff, 
whose  right  of  action  lacks  but  a  few  days  of 
being  barred  by  the  statute  of  limitation, 
could,  by  simply  filing  hib  petition  in  the 
clerk's  office,  with  the  clerk's  entry  thereon, 
and  then  dismissing  it  without  service,  gain 
six  months  longer  time  to  recommence  an  ac- 
tion for  the  same  cause."  The  first  headnote 
in  Cherry  v.  Railroad,  65  Ga.  633,  declares 
"the  mere  filing  of  the  declaration  In  office, 
unless  followed  by  proper  service  upon  the  de- 
fendant is  not  the  commencement  of  a  suit." 
A  want  of  jurisdiction  renders  the  suit  void. 
A  void  suit  does  not  prevent  the  statutory  bar 
from  attaching.  Williamson  v.  Wardlaw,  46 
Ga.  126;  Edwards  v.  Ross,  58  Ga.  147.  It 
is  very  clear  from  these  authorities  that  in 
order  to  bring  within  the  provisions  of  section 
2932  of  the  Code  an  action  which  has  been 
dismissed,  so  as  to  make  the  same  stand  upon 
the  same  footing  as  to  limitation  as  the  orig- 
inal case,  it  is  essential  that  the  declaration 
filed  in  the  first  Instance  should  have  been 
served  upon  the  defendant  Mere  filing,  with- 
out service,  will  not  be  sufficient  for  this  pur- 
pose.   Judgment  affirmed. 
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(100  Oa.  90) 

BOSWORTH  ▼.   SUMTER  BEAI/-BSTATB 

ft  IMPROVEMENT  CO. 
(Sapreme  Ooart  of  Georgia.    Not.  80»  1896.) 

Usury— Building  and  Loan  Associations. 
The  essence  of  the  building  and  loan  associa- 
tion principle  i»  matnal  participation  in  the 
profits  and  losses  on  terms  of  perfect  eanality, 
each  member  having,  under  the  same  conditions, 
the  rights  and  obligations  of  every  other  mem- 
ber. This  principle  was  exemplified  and  carried 
out  in  the  transaction  involved  in  the  present 
case,  and  it  follows  as  a  consequence  that  the 
debt  in  question  was  not  usurious. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  coim^; 
W.  H.  Fish,  Judge. 

Action  by  the  Sumter  Real-Estate  &  Im- 
provement Cyompany  against  L.  H.  Boswortb. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

J.  B.  D.  Shlpp  and  Allen  Fort,  for  plaintiff 
In  error.  J.  H.  liumpkln,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  afllrmed. 


(100  Oa.  67) 

BRIESNICK   T.   BRIESNICK. 
(Supreme  Court  of  Georgia.     Dec.  17,  1896.) 
Alimont—Contsmft— Jury  Trial— Rbs  Judicata. 

1.  Where,  in  a  petition  for  alimony  filed  by  a 
wife  under  section  1747  of  the  Code  against 
her  husband,  it  was  distinctly  alleged  that  he 
was  the  owner  of  property  of  large  value,  the 
amount  being  set  forth,  and  some  of  the  prop- 
erty being  specified,  and  its  value  stated,  all 
of  which  was  denied  in  the  respondent's  answer, 
who  dierein  averred  that  he  owned  no  property 
at  all,  and  there  was  a  verdict  and  judgment 
In  the  plaintiff's  favor  for  an  amount  consider^ 
ably  less  than  the  value  of  the  property  specified 
in  the  petition,  the  judgment  also  ordering  and 
directing  that  the  defendant  do  pay  over  that 
amount  to  the  plaintiff  instanter,  Jield,  that 
this  was  BO  far  conclusive  of  the  respondent's 
ability  to  pay  the  ^mount  of  the  verdict  as  that, 
upon  an  attachment  for  contempt  to  compel  its 
payment,  he  could  not,  as  a  matter  of  right, 
demand  any  further  judicial  inquiry  into  the 
question  of  his  ability  to  pay,  without  alleg- 
ing new  and  additional  facts  arising  after  the 
rendition  of  the  verdict,  from  which  there  had  re- 
sulted an  inability  to  pay,  either  total  or  partial. 

2.  The  eleme.it  of  conclusiveness  would  not, 
however,  extend  to  the  duration  of  any  impris- 
onment that  the  court  might  direct  as  a  means 
of  compelling  obedience  to  its  order;  but,  as  to 
this,  the  entire  matter  would  rest  in  the  sound 
discretion  of  the  judge.  Kingsbery  v.  Ryan,  17 
S.  E.  689,  92  Ga.  108,  109. 

8.  In  no  event  would  the  defendant  in  such  an 
attachment  proceeding  have,  under  Act  Dec.  22, 
1892  (Acts  1892,  p.  65),  amending  section  4711 
of  the  Code  so  as  to  provide  for  jury  trials  in  cer- 
tain cases  of  contempt,  the  right  to  demand  a 
trial  by  juryj  that  act  having  no  application  to 
a  case  of  thU  kind.  Lee  v.  Lee,  25  S.  B.  174, 97 
Qa.  736. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Jndge. 

Petition  by  Elsa  Briesnick  against  Ernest 
Briesnlck  for  alimony.  There  was  a  judg- 
ment directing  defendant  to  pay  a  certain 


sum,  and  on  his  failure  to  do  so  he  was  at- 
tached for  contempt  From  a  judgment  in 
his  f&Tor,  plaintiff  brings  error.    Reversed. 

Atkinson  &  Dunwoody,  for  plaintiff  in  er- 
ror. Brantley  &  Bennett,  Courtland  Symmes, 
and  Harrison  &  Peoples,  for  defendant  in  or- 
var. 

PER  CURIAM.    Judgment  reversed. 


(100  Ga.  366) 
BURCKHALTER  v.  O'CONNOR,  Sheriff,  et  al. 
(Supreme  Court  of  Georgia.    Bdarch  4,  18d7.) 

Salb  dmdbk  Execution— Dbbd—Compbluno 
Shbkifp  to  Make. 
The  court  of  ordinary  has  no  jurisdiction  or 
authority  to  compel  a  sheriff  who  had  sold  land 
under  an  execution,  though  the  same  had  been 
issued  flrom  that  court,  to  make  to  the  poi^ 
chaser  a  deed  to  the  properly.  Strictly  speak- 
ing, the  latter*s  remedy  would  be  by  mandamus; 
but,  in  practice,  a  petition  to  the  superior  court 
in  the  nature  of  an  application  for  a  mandamu^ 
followed  by  other  apuropriate  proceedings,  would 
be  sufficient. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Richmond  cooa- 
ty;  E.  H.  Callaway,  Judge. 

Application  by  Mary  H.  Burckhalter  to 
compel  P.  J.  O'Connor,  sheriff,  and  others,  to 
make  a  deed.  From  an  order  denying  the 
application,  plaintiff  brings  error.    AfOrmed. 

Salem  Dutcher,  for  plaintiff  In  error.  O.  H. 
Cohen,  J.  R.  Lamar,  J.  8.  &  W.  T.  Davidson, 
and  E.  B.  Baxter,  for  defendants  in  error. 

LUMPKIN,  P.  J.  This  case  depends  upon 
a  single  question,  riz.  whether  or  not  the 
court  of  ordinary  has  Jurisdiction  to  compd 
a  sheriff  who  has  sold  land  under  an  execu- 
tion issuing  from  that  court  to  make  to  the 
purchaser  a  deed  to  the  property.  It  cannot 
be  denied  that  the  sheriff  is  in  many  respects 
an  officer  of  that  court;  and  it  is  certainly 
true  that  any  court  must  necessarily  have 
the  inherent  power  of  compelling  its  officers 
to  obey  and  execute  its  processes.  For  a 
failure  to  make  the  money  upon  an  execu- 
tion issued  by  it  we  think  the  court  of  or- 
dinary could  undoubtedly  proceed  against  the 
sheriff  by  rule;  but  while  it  is  generally  tlie 
duty  of  a  sheriff  who  sells  land  to  make  a 
deed  to  the  purchaser,  this  duty  is  merdy  in- 
cidental, and  the  performance  of  it  is  not  in 
terms  commanded  by  an  execution  issued  in 
the  usual  form,  as  in  the  present  case.  We 
confess  that  the  question  in  hand  is  not  en- 
tirely free  from  difficulty,  but  we  think  the 
safer  and  better  view  to  take  of  it  is  that  an- 
nounced in  the  headnote.  If  the  power  in 
question  belongs  to  the  court  of  ordinary.  It 
would  follow  that  city  courts,  county  courts, 
and  even  justices'  courts  could  compel  sher- 
iffs to  make  deeds  in  all  cases  where  they 
have  sold  realty  under  exectitions  issuing,  re- 
spectively, from  such  courts;  and  tbla  would 
certainly  be  carrying  the  matter  to  a  great 
extent.     We  can  find  no  legislative  enact> 
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mmxt  whlcfa  teems  to  eren  contemplate  tQch 
a  state  of  things,  and  are  of  the  opinion  that 
the  disposition  of  snch  controrersiee  had  b«t» 
ter  be  left  exduslrely  to  the  superior  court 
IB  that  court,  strictly  speaking,  the  proper 
remedy  would  be  by  mandamus;  but  a  peti- 
tion in  the  nature  of  such  an  application,  fol- 
lowed by  other  appropriate  proceedings,  is, 
nnder  the  practice  prevailing  in  this  state,  to 
an  intents  and  purposes  practically  sufficient 
ludgment  affirmed. 

OOO  Oft.  x<9) 

BATSUSI  T.  BRITISH  AMERICA  ASSUR.  GO. 

(Sopceme  Court  of  Georgia.    Feb.  22,  1887.> 

Kaw  Triait— TiMB  vob  Fiuno  Bribv— Bxobmits 
Vbbdiot. 

1.  Where  an  order  was  passed  In  term  fixing 
a  day  daring  the  next  term  for  the  hearing  of  a 
motion  for  a  new  trial,  and  granting  the  morant 
ontll  that  day  to  file  a  brief  of  the  eridence,  it 
was  competent  and  lawful  for  the  trial  judge, 
in  his  discretion,  to  pass,  on  that  day.  another 
order  granting  the  morant  stUl  further  time  to 
file  sndi  brief. 

2.  The  ▼erdict  beUi|:  for  an  amount  which 
was  not,  in  any  view  of  the  eyidence,  warranted. 
eTen  if  the  plaintiff  was  entitled  to  recover  at 
an,  and  the  trial  jadge  haying  committed  errors 
at  the  hearing^  it  was  right  to  grant  a  second 
BOW  trial. 

(Syllabus  by  the  Court) 

Bnor  from  city  court  of  Athinta;  H.  H. 
Beidl,  Judge. 

Action  by  Jennie  &  Bates  against  the  British 
America  Assurance  Company.  Verdict  for 
plalntifF.  From  an  order  granting  a  new  trial, 
plaintiff  brings  error.   Affirmed. 

The  following  is  the  official  report: 

Mrs.  Bates  sued  the  Insurance  company  upon 
a*  policy  of  fire  Insurance  for  1500,  alleging  that 
the  property  Insured  haa  been  destroyed  by  Are, 
and  that  it  was  of  the  value  of  ^60.  The  de- 
fendant admitted  the  execution  of  the  policy 
sued  oDf  the  I6ss  of  the  buQdlng  Insured,  and  lia- 
bility, under  the  terms  of  the  policy,  for  the  ral- 
ue  of  the  building,  but  contended  that,  under  a 
written  agreement  between  the  parties,  there  had 
been  an  appraisement  and  award  flxhig  the 
amount  of  the  plaintiff's  loss,  and  that  the  de- 
fendant had  paid  to  the  plaintiff  the  full  amount 
of  such  award.  The  defendant  assumed  the 
burden  of  showing  that  the  loss  had  been  ad- 
Jtuited  and  paid,  under  the  terms  of  the  policy, 
and  tliat  appraisement  had  been  had  with  the 
plaintiff's  consent,  and  payment  made  to  the 
plaintiff's  agent,  and  accepted  as  such.  The 
defendant  Introduced  evidence  to  show  that, 
by  virtue  of  an  agreement  in  writing  between 
the  parties,  there  had  been  an  appraisement 
and  award,  fixing  the  amount  of  the  loss  sus- 
tained by  the  plaintiff,  and  that  it  had  paid  the 
amount  of  this  award  to  certain  attorneys  at 
law,  who  represented  the  plaintiff,  in  full  set- 
flaaient  of  its  liability  for  said  loss.  The  plain- 
tiff Introduced  evidence  to  show  that  the 
amount  of  the  loss  which  she  had  sustahied 
was  greatly  In  excess  of  the  amount  found  by 
the  appraiser,  and  that  the  attorneys  at  law 
who  made  the  setUement  with  the  Idsuranca 


company  had  no  authority  to  represent  her  In 
this  matter.  The  award  of  the  appraiser, 
which  was  Introduced  In  evidence  by  the  de- 
fendant, found  the  amount  of  the  loss  to  be 
1141.44.  The  Jury  found  a  verdict  in  favor  of 
the  pUilntlff  for  |226.  The  defendant  moved 
for  a  new  trial,  upon  the  grounds  that  the  ver- 
dict was  contrary  to  evidence,  was  without 
evidence  to  support  it,  was  strongly  and  de- 
cidedly /against  the  weight  of  the  evldaice, 
and  because  of  certain  alleged  errors  com- 
mitted by  the  court  in  charging  the  Jury,  and 
in  refusing  to  give  in  charge  certain  requests 
of  the  defendant  The  court  granted  a  new 
trial,  which  Is  the  second  grant  of  a  new  trial 
in  the  case,  and  the  plaintiff  excepted.  The 
only  attack  made  by  the  plahitiff  on  the  award 
of  the  appraiser  was  based  on  the  testimony 
of  a  witness  named  Parker  bb  to  the  cost  of 
rebuilding  the  house,  and  the  fact  that  the  ap* 
pralser  had  failed  to  include  in  liis  estimate 
the  cost  of  the  chimney,  pillars,  and  certain 
sills,  which  he  testified  were  still  intact,  and 
could  be  used  In  rebuilding.  Parker  testified 
that  he  was  a  carpenter  and  contractor,  and 
had  been  for  2S  or  dO  years;  that  he  was  ac- 
quainted with  the  house  that  was  burned,  and 
had  made  an  estimate  of  the  cost  of  rebuilding 
it;  that  he  had  agreed  to  put  the  house  back 
for  1376  or  $385;  that  to  put  It  back  as  good 
as  it  was  before,  that  was  as  cheap  as  It  could 
be  done.  On  cross-examination  he  testified 
that  a  house  as  old  as  that  one  was  not 
worth  as  much  as  a  new  house;  that  all  the 
sills  were  not  burned  up,  but  they  bad  been 
sconced;  that  all  the  brick  pillars  were  there, 
intact,  and  the  chimney  was  there  also;  that 
in  his  charge  or  estimate  for  rebuilding  the 
house  his  profit  was  Included,  which  was  gen- 
erally from  10  to  20  per  cent;  that  his  figures 
did  not  represent  what  was  or  was  not  in  the 
old  house;  that  he  made  an  allowance  for  slUs 
in  his  estimate,  because  those  that  were  there 
could  not  be  used;  that  the  fire  left  the  brick 
of  the  chimney  softened,  and  that  the  chimney 
would  have  to  be  torn  down,  and  that  the  pil- 
lars were  about  the  same  way;  that  it  would 
not  be  necessary  to  build  new  pillars  if  the  pil- 
lars were  not  hurt;  and  that  frequenUy  a 
great  many  of  them  are  not  hurt.  It  appeared 
from  the  evidence  that  this  witness,  on  the  for- 
mer trial  of  the  case,  had  testified  that  he  had 
made  an  estimate  of  the  cost  of  putting  the 
house  back,  and  that  it  would  be  $285;  and, 
upon  being  asked  to  state  whether  or  not  It 
could  be  put  back  for  less,  he  had  answered  it 
could,  but  it  would  be  owing  to  the  workman- 
ship; and  then,  upon  being  asked  how  much 
less,  he  had  answered:  *1  suppose  $250  or 
$260.  1  figure  on  the  house  the  way  It  was 
built  before;"  and  that  he  had  testified  that 
in  his  then  estimate  he  had  included  25  or  30 
per  cent  profit  which  was  the  usual  profit. 
On  the  last  trial  he  testified  that  he  had 
made  a  mistake  when  he  made  the  estimate 
upon  which  his  testimony  in  the  first  trial 
was  based.  In  thinking  that  the  house  was  16 
by  32  feet,  and  subsequently  ascertained  that 
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it  was  IS  by  32,  but  to  let  It  80  In  at  the  same, 
as  tbere  was  only  two  feet  difference.  Lamed, 
the  appraiser,  who  was  hitrodaced  as  a  wit- 
ness by  the  defendant,  testified  that  he  was  a 
builder  and  contractor,  and  had  been  for  40 
years;  that  the  estimate  of  the  amount  of  the 
loss  as  made  by  him  was  a  fair  and  Just  esti- 
mate; that  he  was  ready  to  put  the  building 
back  like  It  was  before  the  fire  at  those  fig- 
ures; that,  if  he  did  not  provide  for  sills  or  pil- 
lars, it  was  because  they  were  all  right;  that 
the  materials  whl<^  his  bill  of  particulars 
(which  was  attached  to  his  estimate)  failed  to 
show,  were  there;  that  those  materials  which 
were  not  destroyed  by  the  fire  may  not  have 
been  in  the  best  condition,  because  the  build- 
ing Itself  was  old,  from  appearances,— a  good 
many  years  old;  that  the  house  was  not  com- 
pletely consumed;  that  the  chimney  was  left 
standing,  and,  if  the  house  was  put  back,  the 
same  chimney  could  be  used;  and  that  the 
house  could  be  put  back  for  the  amount  of  his 
estimate.  He  testified  that  the  house  was  not 
completely  consumed,  and  Parker  testified  that 
a  portion  of  the  building  was  standing  after 
the  fire,  that  a  part  of  the  sills  were  there,  and 
a  part  of  one  end. 

B.  J.  Jordan,  for  plaintiff  hi  error.  King  & 
Anderson  and  Arnold  &  Arnold,  for  defendant 
in.  error. 

PISH,  J.  1.  There  Is  a  question  of  practice 
made  in  this  case,  which  we  will  first  discuss. 
On  the  2l8t  of  February,  1896,  during  the  term 
of  the  court  at  which  the  case  was  tried,  the  de- 
fendant filed  its  motion  for  a  new  trial,  and 
at  the  same  time  took  an  order  setting  the 
hearing  for  March  7,  1896,  which  was  during 
the  next  term  of  the  court,  and  allowing  the 
defendant  until  that  time  in  which  to  perfect 
and  file  a  brief  of  the  evidence;  upon  which 
date  the  court  granted  another  order  allowing 
the  defendant  until  the  hearing  of  the  mo- 
tion to  perfect  and  file  its  brief  of  evidence. 
The  motion  was  heard  on  June  13,  1896,  dur- 
ing the  May  term  of  the  court,  and  a  brief 
of  the  evidence  was  filed  and  approved  at  said 
hearing.  At  the  hearing,  the  plaintiff  moved 
to  dismiss  the  motion  for  a  new  trial,  upon 
the  ground  that  the  court  had  no  authority 
to  extend  the  time  allowed  for  filing  the  brief 
of  evidence  beyond  the  7th  of  March,  the 
time  fixed  in  the  original  order,  which  motion 
was  overruled  by  the  court,  whereupon  the 
plaintiff  excepted.  It  is  well  settled  by  the 
decisions  of  this  court  that  where  a  mo- 
tion for  a  new  trial  is  made,  as  provided  by 
law,  it  is  within  the  discretion  of  the  trial 
judge  to  pass,  during  the  term  at  which  the 
case  is  tried,  an  order  setting  the  hearing  of 
said  motion  for  a  subsequent  date,  either 
in  term  time  or  in  vacation,  and  allowing 
the  movant  antll  the  hearing  to  perfect  and 
file  a  brief  of  the  evidence  in  the  case;  and 
that,  at  the  time  set  for  the  hearing,  the  court 
may,  in  ite  discretion,  extend  the  time  for 
the  hearing  until  a  still  later  date,  and  at  the 


same  time  grant  the  movant  until  that  time 
In  which  to  perfect  and  file  his  brief  of  evi- 
dence. Railroad  Co.  v.  Curtis,  87  6a.  416, 
13  S.  E.  757;  Water  Co.  v.  Gale,  91  Ga.  813, 
18  S.  B.  11;  WilUams  v.  State,  95  Ga.  567. 
20  S.  E.  211;  Dlllard  v.  Rickerson,  96  Ga.  818, 
22  S.  E.  990. 

2.  It  appears  from  the  evidence  that  after 
the  destruction,  by  fire,  of  the  property  In- 
sured, the  plaintiff  and  the  defendant  entered 
into  a  written  agreement  which  stipulated 
that  one  S.  Liamed  should  appraise  and  esti- 
mate, at  the  trae  cash  value,  the  amount  of 
the  loss  or  damage  by  fire  to  the  plaintiff, 
whldi  appraisement  and  estimate  by  him,  in 
writing,  aa  to  the  amount  of  such  loss  or  dam- 
age, should  be  binding  on  both  parties;   that 
the  said  appraiser,  after  having  taken  an  oath 
to  faithfully  discharge  the  duties  thus  Im- 
posed upon  him,  made  an  appraisement  and 
an  estimate,  in  which  he  found  and  reported 
that  the  amount  of  the  loss  or  damage  sus- 
teined  by  the  plaintiff  was  $141.44.     By  the 
terms  of  this  agreement,  which  are  clear  and 
precise,   it  Is  evident  that  the  Intentloo   of 
the  parties  thereto  was  that  the  amount  of 
the  loss  as  found  and  reported,  in  writing,  by 
the  appraiser  named  therein,  should  be  con- 
clusive.   This  agreement  to  abide  the  award 
of  the  appraiser  is  as  binding  on  the  parties 
as  any  other  agreement  to  abide  the  award  of 
arbitrators,  and  whatever  would  be  sufficient 
grounds  to  set  aside  an  award  in  a  court  of 
equity  would  be  sufficient  to  set  aside  this 
award.    Railroad  Go.  v.  Mangham,  49  Ga. 
267.    It  requires  strong  proof  of  fraud,  ac- 
cident, mistake,  or  any  fact  which  would 
make  the  award  Illegal,  to  Justify  a  Jury  in 
setting  aside  an  award.     Overby  v.  Thrasher, 
47  Ga.  23.     Neither  error  of  Judgment  on  the 
part  of  arbitrators  will  Justify  the  setting 
aside  of  an  award,  nor  mistake  of  fact,  unless 
gross  and  palpable.    Anderson  v.  Taylor,  41 
Ga.    10;     Overby   v.    Thrasher,   supra.     An 
award  should  not  be  disturbed  but  for  strong 
reasons,  which  are  plainly  shown  to  exist. 
Tomlinson  v.  Hardwlck,  41  Ga.  647;  Overby 
V.   Thrasher,  47  Ga.  22.    The  mere  weight 
of  testimony  is  not  sufficient  for  the  Jury  to 
infer  mistake  and  set  aside  the  award.    Har- 
din V.  Almand,  64  Ga.  594.     The  evidence 
submitted  by  the  plaintiff  fails  to  satisfactori- 
ly show  that  the  award  made  by  the  apprais- 
er was  the  result  of  either  fraud,  accident,  or 
mistake,   or  that  it  was  otherwise   Illegal. 
Consequently,  the  verdict  of  the  Jury,  which 
was  for  a  sum  considerably  in  excess  of  the 
amount  found  by  said  award,  was  not.  In  any 
view  of  the  evidence,  warranted,  even  if  the 
pUiintiff  was  entitled  to  recover  at  all.   This 
being  true,  and  the  trial  Judge  having  com- 
mitted errors  at  the  hearing.  It  was  right  for 
him  to  grant  a  second  new  trial.    As  to 
whether  or  not  there  has  been  a  settlement 
of  the  case  between  the  insurance  company 
and  the  plaintiff,  acting  through  her  duly- 
authorized  agent  and  her  attorneys  at  law.  or 

whether  there  was  a  settlement  of  the  matter 
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yrtOk  the  defendant  company,  by  those  who 
undertook  to  represent  her,  and  she  after- 
wards ratified  the  same,  are  questions  p^ 
coliarly  for  the  consideration  of  a  jury,  un* 
der  the  charge  of  the  court;  and,  as  a  new 
trial  la  to  be  had,  we  do  not  deem  It  neces- 
sary or  proper  to  express  any  opinion  upon 
ttda  branch  of  the  case.   Judgment  affirmed. 


aOO  Oa.  228) 

Mcpherson  t. 


STROUP. 


(Sapreme  Court  of  Georgia.     Feb.  22,  1897.) 
Afpsaz«— Habmlbss  Ekror— Labobbb— Bzbmp- 

T10N8. 

1.  Though  the  dismissal  of  a  certiorari  sued 
out  to  reyerse  the  judgment  of  a  magistrate 
rendered  in  a  justice's  court  may  have  been  based 
upon  an  erroneous  reason,  the  judgment  of  dis- 
missal will  not  be  reversed  by  this  court  where 
it  manifestly  appears  from  an  inspection  of  the 
entire  record  that,  in  any  view  of  the  case,  the 
judgment  of  the  magistrate  was  the  only  one 
which  could  properly  nave  been  rendered. 

2.  Therefore,  eyen  if ,  in  a  giyen  instance,  a 
judgment  rendered  by  a  justice  of  the  peace,  and 
alleged  to  be  contrary  to  law  because  unwar- 
ranted by  the  evidence,  was  properly  reviewable 
on  this  ground  by  certiorari,  for  the  reason  that 
upon  the  undisputed  facts  as  shown  by  the  evi- 
dence the  correctness  of  the  judgment  depended 
entirely  upon  a  question  of  law  in  which  no  con- 
troverbT  as  to  facts  was  involved,  a  judgment  of 
the  superior  court  dismissing  the  certiorari  be- 
cause, in  the  opinion  of  the  judge,  the  remedy  of 
title  losing  party  in  the  magistrate  s  court  was  ex- 
clusively by  appeal,  will  not  be  reversed  by  this 
court  where  it  is  clearly  apparent  that  practi- 
cally the  same  result,  viz.  the  overruling  of 
the  certiorari,  would  and  ought  to  have  been 
reached  if  the  same  had  been  heard  upon  its 
merits. 

3.  It  is  unnecessary  to  dedde  in  the  present 
case  whether  the  writ  of  certiorari  did  or  did 
not  lie.  This  is  so  because,  under  the  facts  as 
they  appeared,  and  in  view  of  the  decision  of  this 
court  in  Oliver  v.  Hardware  Co.,  25  S.  B.  403, 
98  6a.  249,  the  magistrate's  finding  that  the 
plaintiff  in  certiorari  was  not  a  "laborer"  whose 
wages  were  exempt  from  garnishment  was  cor- 
rect, and  therefore  his  judgment  was  right,  and 
ougnt  not  to  be  disturbed.  This  conclusion  re- 
sults from  an  examination  and  consideration  of 
the  evidence,  whether,  as  recited  in  the  petition 
for  certiorari,  or  as  reported  by  the  magistrate, 
or  as  claimed  to  have  been  hi  the  exceptions 
to  his  answer. 

(Syllabus  by  the  Gourt) 

Error  ftom  superior  court,  Pulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  A.  H.  Stroup  against  J.  F.  Mc- 
Pherson.  Judgment  for  plaintiff,  and  defend- 
ant brought  certiorari.  From  an  order  dis- 
missing the  writ,  defendant  brings  error. 
Afltrmed. 

The  following  Is  the  official  report: 
Stroup  sued  McPherson  in  justice's  court  for 
^7.80  on  account,  and  garnished  the  Chatta- 
hoochee Brick  Company,  which  answered  that  it 
was  indebted  to  McPherson  a  certain  amount 
McPherson  ffied  a  dalm  to  the  fund,  alleging 
that  it  was  due  him  as  a  day  laborer,  and  was 
his  daily  wages,  and  therefore  was  exempt  from 
garnishment  Upon  the  trial  of  this  issye  In  the 
claim  case  the  magistrate,  after  hearing  the 
evidence,  decided  that  the  fund  was  not  due 


McPherson  for  dally  wages,  that  he  was  not  a 
laborer,  and  that  the  fund  was  subject  to 
garnishment  McPherson  took  the  matter, 
by  certiorari,  to  the  superior  court,  alleging 
that  this  judgment  was  contrary  to  law  and 
evidence.  McPherson  was  the  only  witness 
who  testified  upon  the  trial.  His  testimony, 
as  set  out  in  the  petlticMi  for  certiorari,  was 
that:  **A  new  verbal  contract  was  entered 
Into  between  said  Parrott  and  McPherson, 
whereby  said  McPherson  was  to  receive  the 
sum  of  $2.50  per  day,  solid  time,  and  ez- 
pensecT,  and  that  from  time  to  time  said  Mc- 
Pherson has  drawn  money  from  the  Chatta- 
hoochee Brick  Company,  as  he  needed  it,  un- 
der said  contract  That  Casey  is  superin- 
tendent of  convicts,  who  did  the  grading  and 
parks.  LoftuB  is  foreman  of  said  convicts. 
That  Backus  has  had  charge  of  all  brickwork. 
That  Smith  has  had  charge  of  all  carpenters 
on  the  mill,  and  that  Hamilton  has  had  charge 
of  all  carpenters  on  the  cottages,  since  about 
September  1,  1895.  That  the  duties  of  said 
McPherson  consisted  of  laying  out  and  seeing 
that  said  work  was  executed  according  to 
plans  and  specifications  furnished  him  by  said 
Chattahoochee  Bri(^  Company.  Also  the 
said  McPherson  was  hired  by  the  day,  and 
worked  by  the  day,  and  so  far  has  been  paid 
by  the  day.  Also  that  said  work  is  his  only 
means  of  support  at  the  present  time.  Peti- 
tioner's duties  consist  of  assorting  and  meas- 
uring timber  and  lumber,  driving  down  stakes 
with  his  own  hands  as  to  the  depth  of  exca- 
vations to  be  made,  and  how  much  dirt  to  be 
moved,  and  to  handle  the  transit,  theodolite, 
and  other  surveying  Instruments  in  locating 
buildings,  and,  when  necessary,  to  use  the  ax 
and  spade.  The  wages  answered  to  be  due 
petitioner  are  his  daily  wages,  and  earned  by 
his  daily  labor.  Petitioner  was  paid  monthly 
at  the  rate  of  $2.60  per  day,  the  term  'ex- 
penses' meaning  car  fare  if  he  had  to  go  to 
first  one  place,  and  then  another,  in  survey- 
ing ground  and  designating  the  sites  of  build- 
ings in  different  localities;  and  also  his  meals 
and  board  when  away  from  home.  In  a  word, 
his  day  labor  was  to  net  him  |2.50  per  day. 
Petitioner  hired  no  men  nor  any  gang  of  other 
laborers  or  contractors,  but  worked  under  or- 
ders from  the  Chattahoochee  Brick  Company, 
like  any  other  day  laborer."  In  the  magis- 
trate's answer  it  is  stated  that:  "McPherson 
testified  that  he  was  a  day  laborer  for  the 
Chattahoochee  Brick  Company;  that  he  was 
paid  monthly  at  the  rate  of  $2.50  per  day; 
that,  if  he  lost  time,  it  was  deducted  from  his 
wages;  that  in  addition  to  the  $2.50  per  diem, 
he  recdved  his  expenses.  When  cross-exam- 
ined, he  admitted  that  he  was  a  civil  engi- 
neer; that  it  was  his  duty  to  make  surveys 
for  grading,  etc.;  that  he  examined  and  pass- 
ed upon  all  lumber  used  by  the  company  Id 
buildhig  under  contract  and  otherwise;  that 
he  laid  out  work  for  Backus  and  other  bosses; 
that  he  overlooked  them,  and  saw  that  the 
work  was  properly  done;  that  he  did  not  hire 
or  discharge   men,   but  that  he  did   direct 
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them.**  In  excepttoiiB  to  the  answer  of  the 
magistrate  It  is  alleged  that  ''said  answer 
does  not  contain  the  evidence  of  McPherson 
to  the  effect  that  he  was  not  hhred  by  gar- 
nishee as  a  professional  clyi\  engineer;  that 
he  was  hired  to  do  and  did  do  whatever  Par- 
rott  told  him;  that  he  was  a  'roustabout'; 
that  he  sorted  out  and  measured  lumber  with 
his  own  hands;  handled  bride  to  see  that  they 
were  up  to  sample;  drove  down  stakes  with 
his  own  hands;  used  on  various  occasions  the 
spade  and  ax,  whenever  the  same  was  neces- 
sary. There  were  superintendents  in  charge 
of  all  the  different  departments.  He  was  not 
In  charge  of  any  department  When  not  busy 
laying  off  groimd,  he  acted  and  worked  as 
check  clerk  and  bill  clerk  to  make  out  lists 
of  lumber,  check  and  assort  the  same."  Pe- 
titioner in  certiorari,  hi  his  exceptions  to  the 
answer,  asked  an  order  requiring  the  magis- 
trate to  answer  over.  The  court  declined  to 
grant  the  order,  holding  that,  as  the  answer 
purported  to  give  the  testimony  of  the  wit- 
ness, the  allegation  in  the  exceptions  that  he 
had  testified  to  other  facts,  materially  differ- 
ent from  the  evidence  set  out  in  the  answer, 
was  matter  for  traverse,  rather  than  excep- 
tion. Upon  motion  the  court  dismissed  the 
certiorari  on  thft  ground  that  issues  of  fact 
were  involved  in  the  trial  before  the  magis- 
trate, and  that  certiorari  from  his  Judgment 
thereon  was  not  the  proper  remedy. 

Kontz  &  Gonyers,  for  plaintiff  in  error.  Robt 
L.  Bodgers,  for  defendant  hi  error. 

FISH,  J.  1,  2.  If  it  manifestly  appears 
from  an  Inspection  of  the  entire  record  that, 
in  any  view  of  the  case,  the  judgment  of 
the  magistrate  was  the  only  one  which  could 
properly  have  been  rendered,  the  dismissal  of 
the  certiorari  sued  out  to  reverse  such  Judg- 
ment will  not  be  reversed  by  this  court,  al- 
though the  dismissal  may  have  been  based 
upon  an  erroneous  reason.  The  court  be* 
low  based  the  dismissal  upon  the  ground  that 
issues  of  fact  were  Involved  hi  the  trial  be- 
fore the  magistrate,  and  that,  therefore,  ap- 
peal, and  not  certiorari,  was  the  only  ap- 
propriate remedy  for  the  losing  party.  View- 
ing the  case  as  a  whole,  it  becomes  entirely 
unnecessary  for  this  court  to  decide  whether 
or  not  this  ground  of  dismissal  was  correct, 
since.  In  our  opinion,  the  Judgment  of  the 
magistrate  was  the  only  one  which  could 
properly  have  been  rendered  upon  the  evi- 
dence disclosed  In  the  record.  Even  if  cer- 
tiorari was  the  proper  remedy,  and  the  court 
had  not  dismissed  It  upon  motion,  but  had 
heard  the  case  on  Its  merits,  and  considered 
all  the  alleged  evidence.^that  recited  in  the 
petition,  that  reported  by  the  magistrate, 
and  that  set  out  in  the  exceptions  to  his  an- 
swer,—the  same  result  would  have  followed, 
because,  under  this  evidence,  the  magistrate's 
Judgment  was  manifestly  right,  and  should 
have  been  affirmed,  and  It  was  the  duty  of 
4h%  Judge  of  the  superior  court,  under  such 


drcumstanceSf  to  baine  overmled  flie  certio- 
rari. 

8.  Under  the  facts  as  th^  appeared  from 
all  the  evidence,  and  In  view  of  the  decision 
of  this  court  In  Oliver  t.  Hardware  Co.,  98 
Ga.  249,  25  S.  E.  403,  McPherson  was  not  a 
'laborer"  whose  wages  were  exempt  from 
garnishment  In  that  case  the  question  con- 
sidered was  whether  or  not  a  clerk  employed 
in  a  store,  office,  or  other  place  of  business 
is  a  "laborer,"  wlthhi  the  meaning  of  see- 
tions  2792  and  4732  of  the  Civil  Code;  the 
former  giving  laborers  a  general  lien  for  their 
labor  upon  the  property  of  their  employers, 
and  the  latter  exempting  the  wages  of  la- 
borers from  the  process  of  garnishment  Jus- 
tice Lumpkin,  who  delivered  the  opinion,  aft- 
er reviewing  all  the  former  cases  on  the  sub- 
ject decided  by  this  comt,  says  that  "We 
think  all  the  cases  previously  decided  can 
be  reconciled  and  harmonized  by  adopting 
the  line  Indicated  In  the  first  headnote  of  the 
present  case.*'  That  headnote  is  as  follows: 
''Primarily,  a  clerk  in  a  mercantile  establish- 
ment is  not  a  'lal>orer,'  in  the  sense  in  which 
that  word  Is  used  In  section  1974  of  the  Ck>de, 
even  though  the  proper  discharge  of  his  du- 
ties may  include  the  performance  of  some 
amount  of  manual  labor.  If  the  contract  of 
employment  contemplated  that  the  clerk's 
services  were  to  consist  mainly  of  work  re- 
qulrhig  mental  skill  or  business  capacity,  and 
including  the  exercise  of  his  Intellectual  fac- 
ulties, rather  than  work  the  doing  of  which 
properly  would  depend  upon  mere  physical 
power  to  perform  ordinary  manual  labor,  he 
would  not  be  a  laborer.  If,  on  the  other 
hand,  the  work  which  the  contract  required 
the  clerk  to  do  was,  In  the  main,  to  be  the 
performance  of  such  labor  as  that  last  above 
Indicated,  he  would  be  a  laborer.  In  any 
given  case,  the  question  whether  or  not  a 
clerk  is  entitled,  as  a  laborer,  to  enforce  a 
summary  lien  against  the  property  of  his 
employer,  must  be  determined  with  reference 
to  its  own  particular  facts  and  circumstan- 
ces." In  the  opinion  Justice  Lumpkin  says: 
"Every  human  being  who  follows  any  legiti- 
mate employment,  or  discharges  the  duties  of 
any  office,  is,  in  a  very  broad  sense,  a  labor- 
er. The  president  of  the  United  States,  the 
governor  of  the  state,  and  the  Justices  of  this 
court  are  all  laboring  men,  in  the  sense  that 
they  do  a  great  deal  of  hard  work,  much  of 
which  is,  indeed,  attended  with  physical  and 
muscular  exertion;  but  at  the  same  time  they 
cannot  properly  be  termed  *manual  laborers,* 
either  in  the  popular  sense  in  which  these 
words  are  used  and  understood  or  in  the  sense 
In  which  the  term  'laborers'  was  employed 
in  the  statutes  under  consideration.  The  legis- 
lature manifestly  had  reference  to  the  work  in 
which  such  'laborers'  were  engaged,  rather  tban 
to  the  particular  designation  by  which  they 
wore  usually  distinguished  one  from  the  other. 
In  determining  whether  a  particular  derk  or 
other  employ^  is  really  a  lal)orer,  the  char> 
acter  of  the  work  he  does  must  be  taken 
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into  conaidentloii.  In  other  words,  he  mxut 
be  cfauMifled,  not  according  to  the  arbitrary 
designation  given  to  hia  calling,  bnt  with  ref- 
erence to  the  character  of  the  seryicea  re- 
qnired  of  him  by  his  employer."  In  the 
light  of  this  decision,  was  McPherson  a  "la- 
Dozer,"  whose  wages  were  exempt  from  gar- 
nishment? He  is  not  to  be  classified  ac- 
cording to  the  arbitrary  designation  giyen  to 
his  calling,  viz.  a  civil  engineer,  but  with  ref- 
erence to  the  character  of  the  services  re- 
quired of  him  by  the  Chattahoochee  Brick 
Company,  his  employer.  Nor  can  we^  in 
classifying  him,  consider  his  opinion  or  con- 
dnsion  that  he  was  a  'iaborer."  The  char- 
acter of  his  work  most  deternUne  the  ques- 
tion. By  reference  to  his  testimony,  it  will 
readily  appear  that,  while  he  may  have  per- 
formed some  work  *with  his  hands,  some  work 
attended  with  physical  and  muscular  exertion, 
yet  his  services  hi  the  main  were  not  such  as 
depended  for  their  proper  performance  upon 
mere  physical  power  to  do  ordinary  manual  la- 
bor, bnt  consisted  principally  of  work  requir- 
ing mentsl  skiH  or  business  capacity,  and  hi- 
volvlng  the  exercise  of  his  inteUectual  facul- 
ties. Therefore  he  was  not  a  laborer  whose 
wages  were  exempt  from  garnishment,  and 
the  magistrate  was  correct  in  so  deciding,  as 
was  the  court  below  in  dismissing  the  cer- 
tiorari, without  regard  to  the  ground  upon 
which  the  dismlsBsl  was  based.  Judgment  af- 
firmed. 


(100  Ob.  ttS) 

SLAUGHTER  t.  STATE. 
(Supreme  Court  of  Qeorgia.    March  8,  1897.) 
CaiMiNAL  Law— Oath  of  Jury— Waivbr. 
Though  the  fact  that  the  oath  prescribed  in 
■action  97v  of  the  Penal  Code  had  not  been  ad- 
ministered to  the  jary  trying  a  criminal  case 
was  known  to  eouniel  for  the  accused  whUe 
the  trial  was  in  progress,  it  was  not  too  late, 
after  yerdict,  to  take  adTantage  of  the  conrfs 
omiesion  to  haye  the  jury  dnly  sworn.    The  ad- 
ministration of  this  oath,  literally  or  in  sub- 
stance, was  essential  to  the  legality  of  the  trial, 
and  was  therefore  not  a  matter  which  could  be 
waived  by  the  accused  or  his  counsel,  either  ex- 
pressly or  by  silence. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Upson  county; 
M.  W.  Beck,  Judge. 

Will  Slaughter  was  conricted  of  crime,  and 
he  brings  error.    Reversed. 

W.  Y.  Allen  and  S.  N.  Woodward,  for  plaln- 
tifF  ia  error.  O.  H.  B.  Bloodworth,  Sol.  (3en., 
for  the  State. 

LUMPKIN,  P.  J.  This  case  turns  upon  the 
question  whether  or  not  one  accused  of  a  crim- 
inal i^ense  can,  upon  his  trial,  lawfully  waive 
the  administration  -to  the  Jury  of  the  oath  pre- 
scribed by  the  Penal  Code,  so  as  to  render  a 
conviction  binding  and  conclusive  upon  him. 
In  oar  endeavor  to  solve  this  question,  we 
have,  with  considerable  care  and  painsi  exam- 
ined a  large  number  of  the  previous  decisions 
of  this  court,  and  many  outside  authorities. 


with  a  view  to  ascertidning  whether  or  not 
with  reference  to  tills  and  similar  matters, 
there  is  any  material  distinction  to  be  drawn 
between  a  waiver  expressly  nmde  and  one 
which  might  be  implied  from  the  silence  or 
other  conduct  of  the  accused  or  his  counsel, 
amounting  to  acquiescence.  While  it  was  our 
intention  to  make  this  research,  so  far  as  re- 
lated to  rulings  by  this  court,  exhaustive,  it 
is,  of  course,  possible  that  some  pertinent  case 
or  cases  may  have  been  overlooked;  but  as  a 
result  of  the  investigation,  both  as  respects 
our  own  decisions  and  those  of  other  courts 
which  we  have  consulted,  we  are  convinced 
that  no  suchdistlnction  should  be  regarded  as 
applicable  to  the  main  question  above  stated. 
Indeed,  it  would  be  difficult  to  conceive  how 
the  contrary  could  be  true,  If  the  proper  oon- 
dusion  is  that  the  accused  cannot  make  a 
bhidlng  waiver  of  the  administration  to  the 
Jury  of  the  required  oath;  for,  if  this  be  so. 
it  could  not  in  any  given  case  make  the  slight- 
est difference  whether  the  alleged  waiver  was 
express  or  implied.  Nothing  therefore  remains 
except  to  show  tbat  such  a  waiver  cannot  be 
lawfully  made. 

It  is  essential  to  the  legality  of  any  criminal 
trial  that  there  should  be  a  lawfully  consti- 
tuted tribunal;  and  where  such  tribunal  is 
composed  in  part  of  a  Jury  to  whom  the  stat- 
ute, in  the  phiinest  and  most  unmistakable 
terms,  dedares  a  given  oath  must  he  adminis- 
tered, how  can  the  tribunal  be  considered  as 
lawfully  constituted,  unless  the  Jurors  actuslly 
take  this  oath,  either  literally  or  in  substance? 
Section  979  of  the  Penal  (^ode  reads  as  fol- 
lows: "In  all  criminal  cases*  the  following 
oath  shall  be  administered  to  the  petit  Jury,  U> 
wit:  'You  shall  well  and  truly  try  the  issue 
formed  upon  this  bill  of  indictment  betweeo 
the  state  of  Georgia  and  A.  B.,  who  is  charged 
(here  state  the  crime  or  offense),  and  a  true 
▼erdict  give  according  to  evidence.  So  help^ 
you  God.* "  In  view  of  this  plainly  expressed 
mandate  of  the  law,  and  of  the  fact  that  in  the 
case  now  under  consideration  there  was  not 
even  an  attempt  to  comply  with  it,  we  might 
safely  rest  our  decision  upon  the  Idea  that 
there  was  no  trial  at  all,  because  there  was 
no  lawful  Jury.  It  was,  in  effect,  no  more 
than  a  trial  by  a  mob;  and  certainly  no  waiver 
made  before  a  tribunal  of  that  klud  could 
legalize  the  result  reached.  Inasmuch,  bow- 
ever,  as  the  question  In  hand  is  one  of  consid- 
erable importance,  we  wlU  undertake  a  further 
discussion  of  it,  the  more  especially  as  this 
court,  hi  Smith  v.  State,  63  Ga.  168,  made  a 
ruling  bearing  upon  the  point  now  in  issue, 
by  which  it  is  insisted  the  present  case  is  coo- 
trolled.  That  ruling  was  expressed  as  follows: 
"In  swearing  the  Jury,  if  the  oath  adminis- 
tered deviates  from  that  prescribed  by  stat- 
ute, the  prisoner  should  object  Acquiescence 
nntil  after  the  verilict  has  been  returned  and 
the  Jury  discharged  Is  a  waiver  of  objection." 
This  decision  is  directly  supported  by  the  rul- 
ing made  in  State  v.  Robinson,  36  La.  Ann. 
873,  where  it  was  held  that  '^objection  to  the 
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form  of  the  Jwron*  oath  mnst  be  made  when 
It  Is  administered,  and  cannot  be  made  the  ba- 
sis of  a  motion  for  a  new  triaL"  Precisely  to 
the  same  effect  is  State  r.  Baldwin  (Kan.  Sup.) 
12  Pac.  318;  and  in  State  r,  loe,  12  S.  B.  695, 
this  role  was  also  recognized  in  West  Vir- 
ginia. So,  in  Vezaln  r.  People,  40  111.  397,  it  was 
held  that  swearing  some  of  the  jurors  before 
the  prisoner's  plea  was  entered  was  an  infor- 
mality, which  would  be  considered  as  haying 
been  waived  unless  objected  to  at  the  time. 
In  our  judgment,  the  ruling  In  Smith's  Case 
can  and  ought  to  be  upheld  on  the  ground  that 
the  oath  actually  administered  to  the  jury  was 
substantially  the  same  as  that  which  the  law 
prescribes.  While  It  does  not  so  appear  in  the 
written  synopsis  of  the  points  decided,  as  re- 
ported In  63  Ga,,  the  record  on  file  in  this 
court  shows  that  the  only  variation  between 
the  oath  prescribed  and  that  administered  was 
that  the  words  "law  and"  were  inserted,  so 
that  the  jury  were  sworn  to  render  a  verdict 
•^according  to  law,"  as  well  as  "according  to 
evidence."  Surely,  all  verdicts  ought  to  be 
"according  to  law";  and  it  would  therefore 
seem  Indisputable  that  the  additional  words 
did  not  vitiate  or  materially  change  the  oath, 
and  that  the  juiy  were  really  sworn  In  com- 
pliance with  the  terms  of  the  statute.  In  Lan- 
caster V.  State,  91  Tenn.  267,  18  S.  W.  777,  the 
jury  were  "sworn  well  and  truly  to  try  the  is- 
sues joined,"  and  error  was  assigned .  upon  the 
ground  that  the  oath  was  inappropriate  to  a 
criminal  case.  The  court,  however,  held  (page 
285,  91  Tenn.,  and  page  781,  18  S.  W.): 
"Though  omitting  the  words  'and  true  deliv- 
erance make,*  and  some  other  words  of  the 
common-law  form,  the  oath  thus  shown  to 
have  been  administered  Is  entirely  sufficient 
Language  of  precisely  the  same  legal  import 
has  more  than  once  been  held  by  this  court  to 
meet  the  requirements  of  the  law,"— dtlng 
Fltzhugh  V.  State,  13  Lea,  260,  and  Baxter  v. 
State,  16  Lea,  657. 

Where  the  jury  is  actually  sworn  to  try  the 
particular  case,  it  may  with  some  reason  be 
regarded  as  no  more  than  a  mere  Irregularity 
that  the  precise  form  of  oath  prescribed  by 
statute  has  been,  to  some  extent,  departed 
from;  and,  If  a  mere  Irregularity,  It  clearly 
would  be  incumbent  on  the  accused  to  avail 
himself  at  the  time  of  his  strictly  legal  right 
to  have  the  proper  oath  administered.  Where, 
however,  the  requirements  of  the  statute  as 
to  administering  an  oath  to  a  jury  trying  a 
criminal  case  have  been  utt^-ly  ignored,  the 
question  is  altogether  different,  and  much 
more  serious.  It  then  becomes  Jurisdictional 
in  its  character,  and  Involves  considerations 
of  public  policy.  As  above  stated,  there  must 
be  a  lawful  tribunal;  and,  where  the  trial  la 
by  jury,  it  must  be  legally  constituted,  or  It 
will  be  without  authority  to  pass  upon  the  is- 
sues submitted.  No  one  can  properly  be  deem- 
ed a  juror,  or  competent  to  act  in  that  capac- 
ity, until  he  has  been  duly  qualified;  and  one 
of  the  express  requirements  of  the  law  is 
that,  before  he  shall  enter  upon  the  discharge 


of  his  dnties,  he  must  take  a  solemn  oath  to 
the  effect  that  he  will  perform  his  office  up- 
rightly and  impartially.    This  la  no  empty 
formality.     As  remarked  by  Oaton,  0.  J.,  In 
Bamey  v.  People^  22  111.  160:  ^'With  some  ju- 
rors, and  in  some  cases,  too  much  solemnity 
cannot  be  observed  In  the  conduct  of  the  trial 
The  solemnity  of  calling  the  juror  before  the 
prisoner,  in  the  presmce  of  the  court  and  his 
there  taking  the  solemn  oath  prescribed  by 
law  to  well  and  truly  try  and  true  deliverance 
make  of  that  prisoner,  not  only  gives  the  pris- 
oner a  comfortable  assurance  that  be  la  to 
have  a  fair  and  impartial  trial,  but  has  a 
salutary  tendency  to  pr^;Mire  the  mind  of  the 
juror  for  the  solemn  duty  he  is  assuming. 
We  think  the  jury  should  be  sworn  in  each 
case."     It  appeared  in  that  case  that,   "at 
the  commencement  of  the  term,  the  whole 
panel  was  called  up  and  sworn  to  try  all  causes 
which  might  be  submitted  to  it";    but  the 
court  said  that  "a  juiy  should  not  be  sworn  for 
the  term,  but  for  the  trial  of  each  particular 
case."     A  like  rule  has  been  sanctioned  by 
the  court  of  criminal  appeals  of  Texas,  than 
which  no  court  of  the  present  day  has  a  high- 
er standing  as  to  matters  of  criminal  juris- 
prudence.    Stephens  v.  State,  25  S.  W.  286, 
citing  previous  decisions  by  that  court.     To 
the  contrary  was  the  ruling  of  the  supreme 
court  of  New  York  in  Hardenburgh  v.  Crary. 
16  How.  Prac.  307;  but  that  was  a  civil  case, 
decided  by  a  court  which  was  not  one  of  last 
resort,  and  the  decision  has  not  met  with  the 
approval  of  the  text  writers  on  criminal  law. 
Besides,  the  decision  was  constrained  by  a 
previous  ruling  in  People  v.  Albany,  6  Wend, 
548  (also  a  civil  case,  decided  by  the  same 
court),  based  entirely  upon  a  construction  of 
the  New  York  statute,  which  provided  that 
"the   first  twelve  jurors  whose   names   are 
drawn  from  the  ballot  box,  who  appear  and 
are  approved  as  indifferent,  shall  be  the  jury 
to  try  the  Issue  brought  on  to  trial"     Savage, 
C.  J.,  who  delivered  the  opinion  of  the  court, 
said  that,   while  the  statute  requires   "that 
such  jurors  shall  be  sworn,"  yet  "there   is 
nothing  in  the  Revised  Statutes  Indicating  an 
Intention  of  changing  the  mode  of  swearing 
the  jury  at  the  opening  of  the  courts,  which 
was  uniform  throughout  the  state."     It  will 
therefore  be  seen  that  neither  of  these  deci- 
sions can  be  regarded  as  authority  for  the 
proposition  that  in  a  criminal  case  a  special 
statute  requiring  the  jury  to  be  sworn  in  each 
particular  case  Is  to  be  deemed  a  mere  formal- 
ity, which  the  accused  can  waive  by  allent 
acquiescence  in  its  omission.    Citing  and  com- 
menting on  the  two  cases  just   mentioned. 
Judge  Thompson  says:   "There  is  some  looee 
opinion  to  the  effect  that,  where  all  the  Jurors 
selected  and  drawn  are  sworn  at  the  com- 
mencement of  the  term  to  try  the  several  Is- 
sues upon  which  they  may  sit  as  jurors  dur- 
ing the  term,  this  will  be  sufficient,  at  least 
unless    the   complaining   party   insisted    upon 
having  the  jury  which  was  impaneled  sworn 
m  the  particular  case.     But  this  is  clearly 
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contraiy  to  the  course  of  the  common  law; 
and  the  better  opinion  is  that,  where  a  differ- 
ent practice  ia  not  prescribed  by  statute,  it 
lacks  the  necessary  solemnity,  and  each  Jury 
should  be  sworn  to  try  the  issues  in  each  par* 
tlcular  joase."  1  Thomp.  Trials,  S  107.  In  a 
note  he  cites  Barney  ▼.  People,  sapra,  and, 
rtferrlng  to  the  practice  of  swearing  all  ju- 
rors at  the  beginning  of  the  term,  adds: 
"This  too  much  resembles  the  practice  of 
the  economical  deacon  who  blessed  the  pork 
barrel.  Instead  of  asking  a  blessing  at  each 
meal."  It  may  further  be  mentioned  that 
Judge  Thompson,  in  the  following  section,  rec- 
ognizes as  sound  the  distinction  drawn  be;- 
tween  administering  no  oath  at  all  and  ad- 
ministering one  other  than  that  prescribed 
by  statute^  for  he  says  that,  while  it  is  er- 
ror in  a  criminal  case  to  use  the  oath  pro- 
vided for  civil  cases,  yet  "an  objection  for 
such  Irregularity  will  not  be  available  if  tak- 
en after  verdict."  So,  also,  in  Thompson  & 
Merriam  on  Juries  (section  290)  Is  the  doc- 
trine of  the  New  York  cases  disapproved,  and 
the  language  above*  quoted  from  Caton,  G.  J., 
is  accepted  as  ezpreaBlng  the  correct  rule,  and 
adopted  as  the  text.  In  section  288,  however, 
the  distinction  is  made  that,  where  there  has 
been  a  mere  departure  from  the  statutory 
oath,  "after  verdict  It  is  too  late  for  a  party 
to  object  for  the  first  time  to  the  form  of  oath 
administered.  The  same  rule  is  here  observ- 
ed as  In  the  case  of  irregularities  in  the  im* 
paneling.  A  party  must  object  at  the  time 
the  irregularity  is  committed.  He  Is  not  per- 
mitted to  ta&e  the  chances  of  a  favorable  veor- 
dlct,  and  make  his  objection  subsequently." 
TUs  rule  is  expressly  recognized  and  applied 
in  Indiana.  State  ▼.  Dolan,  28  N.  E.  761, 
citing  previous  decisrons  of  that  court.  How- 
ever, the  necessity  of  administering  some  oath 
to  the  jury  is,  hi  that  state,  regarded  as  ab- 
solutely essential  to  the  legality  of  a  trial. 
Thus,  in  Hunnel  ▼.  State,  86  Ind.  431,  the 
question  arose  whether  or  not  it  was  too  hits 
after  arraignment  for  the  accused  to  make  a 
motion  for  a  change  of  venue;  the  state's 
counsel  insisting  it  was,  because  the  trial  had 
begun.  But  the  reviewing  court  held:  "A 
trial  by  jufy  cannot  begin  until  the  jury  is 
sworn,  and,  in  a  criminal  case,  does  not  In- 
clude the  arraignment,  or  any  other  merely 
preparatory  proceeding  taken  prior  to  swear- 
ing the  jury  to  try  the  cause."  And  Niblack, 
J^  delivering  the  opinion  of  the  court,  said 
(page  434):  '^A  jury  is  a  body  of  men  sum- 
moned and  sworn  to  decide  upon  the  facts  In 
Issue  at  the  trial.  1  Abb.  Law  Diet  Hence, 
men  summoned  as  jurors  must  also  be  sworn 
before  they  constitute  an  organized  and  com- 
petent tribunal  to  which  the  Issues  in  a  cause 
can  be  submitted  for  triaL  It  necessarily  fol- 
lows that  a  trial  by  jury  cannot  begin  until 
the  jury  is  sworn,"— citing  previous  decisions 
t^  that  court.  In  Clark's  Crim.  Procedure 
(section  167)  it  is  said:  ''In  no  criminal  prose- 
cution can  there  be  a  valid  trial  unless  every 
CDS  of  the  jurors  is  Mwom,  and  the  fact  of 
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swearing  must  appear  on  the  record;"  and 
many  cases  are  cited  in  support  of  the  text. 
In  so  far  as  it  may  be  gathered  from  any  of 
the  above  authorities  that  a  failure  to  swear 
one  or  more  or  all  of  the  jurors  trying  a  civil 
case  would  be  fktal  to  the  verdict  rendered, 
even  where  the  losing  party  knew  of  such 
failure  before  the  trial  ended,  and  yet  made 
no  objection  or  complaint,  we  do  not  wish  to 
be  understood  as  agreeing  to  such  a  conclu- 
sion. Our  present  decision  is  limited  to  the 
question  before  us  as  It  relates  to  criminal 
cases.  In  cIvU  cases,  the  oath,  under  our 
law,  Is  administered  to  all  regularly  impan- 
eled Jurors  at  the  beginning  of  each  term;  and 
there  is  no  practice  of  specially  swearing  the 
jury  In  each  case,  as  our  criminal  procedure 
requires,  except,  perhaps,  as  to  the  oath  pre- 
scribed for  juries  impaneled  to  try  claim 
cases.  Oitr  conclusion  in  the  present  case  Is 
that  while  administering  the  wrong  oath  to  a 
jury  In  a  crlmlxiial  case  may  be  regarded  as  a 
mere  irregularity,  of  which  the  accused  can- 
not avail  himself  after  deliberately  maintain- 
ing silence  until  after  verdict,  a  total  failure 
to  swear  the  jury  Is  a  matter  which  cannot^ 
in  any  manner  or  under  any  circumstances, 
be  waived;  and,  as  a  consequ^ice,  a  convic- 
tion by  an  unsworn  jury  Is  a  mere  nullity,  of 
which  the  accused  could  not,  upon  a  subse- 
quent armlgnment,  avail  himself  by  a  plea 
of  autre  fols  convict     Judgment  reversed. 


(100  Ga.  382) 
HARRIS  V.  CITY  COUNCIL  OP  AUGUSTA. 
(Supreme  Court  of  Georgia.     March  4,  1897.) 
City  Ordixaxcbs— Ekforcbmbnt. 
Under  the  charter  and  ordinances  of  the 
city  of  Augusta   in  force  on  the  30th  day  of 
June,  1896,   the  recorder  of  that  city  had  au- 
thority to  punish  violations  of  audi  ordinanees 
by  fines,  and  to  enforce  the  collection  Thereof 
by  imprisonment. 
(Syllabus  by  the  (}ourt) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  H.  CJallaway,  Judge. 

George  Harris  was  convicted  of  violating  an 
ordinance  of  the  city  of  Augusta,  and  he 
brings  error.    Affirmed. 

G.  A.  Plcquet,  for  plaintiff  in  error.  M.  P. 
Carroll,  for  defendant  in  error. 

COBB,  J.  Under  the  act  of  1856  (Acts  1865- 
66»  p.  246,  I  16),  the  recorder  of  the  city  of 
Augusta  has  power  '*to  commit  or  to  impose 
such  penalties  as  the  ordinances  of  the  city 
may  prescribe,  and  to  enforce  his  judgment  b7 
attachment  of  the  person."  Under  this  au* 
thorlty,  the  recorder  could  Impose  a  fine  which 
was  expressly  authorized  by  the  ordinances  of 
the  city,  and  enforce  its  payment  by  imprison- 
ment, although  there  was  no  ordinance  de- 
dartng  that  he  had  authority  to  Impose  a  pen- 
alty of  imprisonment  The  charter  power 
conferred  upon  him  to  ''commit  *  •  •  and 
enforoe  his  judgment  by  attachment  of  the  per^ 
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son"  confers  upon  him  the  ];K>wer  to  Imprison, 
without  any  enabling  ordinance.  Judgment  af- 
firmedL 


aOO  Oa.  394) 

HARRISON  y.  LANGSTON  et  aL 
(Supreme  Court  of  Georgia.    March  5,  1897.) 
AaouiiBNTft   OF   CouKSBL  —  Hakmlbss  ERBoa  — 

CONTINUANGB— ABSBNT  WITNE88— PaUPBB 
AFPIDAVIT— CrBDIBILITT  of    WiTNBSfl. 

1.  Where,  in  argument  before  a  jury  in  the 
superior  court,  counsel  stated  what  was  the 
finding  in  the  justice's  court  from  which  the 
case  had  been  appealed,  and  the  court  prompt- 
ly interposed,  stopped  counsel,  and  appropriate- 
&  instructea  the  jury  in  reference  thereto, 
there  was  no  abuse  of  discretion  in  overruling 
a  motion  to  declare  a  mistrial  because  of  such 
improper  remarks,  the  trial  judge  being  of  the 
opinion  that  the  effect  thereof  had  been  removed 
by  the  correction  administered. 

2.  Where  a  witness  was  duly  summoned  in  a 
case  in  a  justice's  court,  and,  after  trial,  an  ap- 
peal was  entered  to  the  superior  court,  on  a 
motion  to  continue  the  case  in  the  latter  court, 
on  account  of  the  absence  of  such  witness,  it  was 
not  sufficient  to  show  that  the  witness  had  been 
xMtified  of  the  appeal.  He  should  have  been 
served  with  a  sul^Ksna  to  attend  the  trial  in  the 
superior  court;  and,  when  only  a  notification  of 
the  appeal  was  shown,  it  was  not  sufficient  to 
take  the  question  of  continuance  out  of  the  dis- 
cretion of  the  presiding  jud|re.  The  phrase  "if 
there  be  an  appeal  or  new  trial,"  as  used  in  sec- 
tion 8841  of  the  Code,  relates  to  appeals  and 
new  trials  in  the  same  courts. 

3.  A  pauper  affidavit  to  appeal  the  case,  and 
a  bond  with  security  given  by  the  appellant  30 
days  later  to  dissolve  a  garnishment  in  the 
same  case,  were  not  admissible  in  evidence  as 
affecting  the  credibility  of  appellant  as  a  witness 
in  his  own  behalf.  Such  evidence  was  not 
"proof  of  contradictory  statements  previously 
made  by  him,  as  to  matters  relevant  to  his  tes- 
timony and  to  the  case." 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bolton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Langston  &  Woodson  against  R. 
T.  Harrison.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

The  following  is  the  official  report: 
The  suit  was  for  damages  aUeged  to  have 
been  suffered  through  negligence  of  defend- 
ant in  attending  to  a  horse  belonging  to  plain- 
tiffs, and  placed  by  them  in  his  charge,  to  be 
kept  and  cared  for  in  his  livery  stable.  On  the 
trial  of  an  appeal  to  the  superior  court,  the  evi- 
dence being  conflicting,  the  jury  found  for  the 
plaintiffs  $76,  and  defendant's  motion  for  a 
new  trial  was  overruled.  The  motion  contains 
the  following,  in  addition  to  the  general 
grounds:  Error  \n  not  granting  a  mistrial,  on 
motion  promptly  made,  on  the  ground  that 
plaintiffs*  counsel  stated  to  the  jury,  during  bis 
argument,  that  the  Justice  of  the  peace  trying 
the  case  had  found  in  favor  of  the  plaintiffs 
for  $67,  and  in  simj^  instructing  the  jury  to 
disregard  this  statement,  instead  of  granting 
an  order  of  mistriaL  The  court  certifies  that, 
when  counsel  bo  mentioned  the  finding  of 
the  magistrate,  the  court  at  once  stopped 
him,  and  stated  that  it  was  not  proper  to  re- 
fer to  what  the  magistrate  found.    Counsel 


said  that  he  had  no  intention  of  affecting 
the  jury  by  his  remark,  and  had  only  casually 
mentioned  the  finding  to  say  that  neither  side 
was  satisfied  with  it.  The  court  again  stopped 
him,  and  stated  that  the  jury  had  nothing 
whatever  to  do  with  said  finding,  an4  ought 
not  to  know  even  what  it  was.  Defendant's 
counsel  ihea  moved  for  a  mistriaL  Plaintiffs' 
counsel  objected,  and  repeated,  in  the  pres- 
ence of  the  jury,  that  the  remark  he  made' 
was  unintentional;  that  he  did  not  mean  to 
affect  their  finding  by  it,  and  did  not  insist  on 
it,  or  expect  them  to  be  affected  by  it,  and 
desired  to  withdraw  it  The  court  oveiruled 
the  motion  for  mistrial,  but  stated  clearly  and 
strongly  to  the  jury  that  the  remark  was  out 
of  order;  that  they  had  nothing  whatsoever 
to  do  with,  and  should  In  no  mann^  whatso- 
ever be  affected  or  influenced  by,  what  the 
magistrate  may  have  found,  but  should  try 
the  case  de  novo  on  the  evidence  now  pro- 
duced; and  that  any  statement  as  to  the  jus- 
tice's finding  was  tuled  out  and  withdrawn 
from  their  consideration.  Error  in  refusing 
to  grant  a  continuance  tor  the  absence  of  a 
witness  (O.  S.  Thomas),  upon  a  showing  that 
he  was  sick,  and  could  not  attend  the  trial; 
that  he  had  been  subpoenaed  by  movant  at 
the  trial  before  the  justice  of  the  peace,  and 
movant  notified  him  of  the  appeal;  that  he 
resided  in  the  county  of  the  trial,  and  was 
taken  sick  since  the  trial  began;  that  he  was 
not  absent  by  the  permission,  direct  or  Indi- 
rect, of  movant,  who  expected  to  be  able  to 
procure  his  testimony,  at  the  next  term;  that 
the  application  was  not  made  for  tiie  purpose 
of  delay,  but  to  enable  movant  to  procure  the 
testimony  of  said  witness,  who  would  swear 
that  the  stall  in  which  the  horse  was  hurt 
was  safe  and  in  good  fix  (a  material  and 
closely  contested  point),  and,  while  movant 
and  his  nephew  both  testified  on  the  same 
point,  he  desired  the  testimony  of  Thomas. 
Note  by  the  court:  "It  was  made  to  ai^Kar 
that  this  same  witness  was  subpoenaed  to  at- 
tend the  trial  of  this  case  in  the  magistrate's 
court,  but  was  not  Introduced  as  a  witness 
although  present,  and  that  he  had  never 
been  subpoenaed  since."  Error  in  allowing 
plaintiffs  to  introduce  in  evidence,  over  ob- 
jection that  they  were  irrelevant  and  illegal, 
the  pauper's  aflldavit  of  movant  in  appealing 
the  case  from  the  justice's  court  to  the  siq^e- 
rior  court,  and  the  bond  given  by  him  tiiirty 
days  later,  dissolving  a  garnishment  issued  In 
this  case,  and  in  allowing  plaintiffs'  counsel, 
over  objection,  to  comment  before  the  jury 
on  this  evidence,  and  to  argue  to  them  that 
the  same  tended  to  show  that  movant  had 
been  impeached  thereby,  and  that  his  testi- 
mony was  not  worthy  of  belief.  Note  by  the 
court:  '*The  position  (as  the  court  under- 
stood it)  taken  by  counsel  was  that  he  had  a 
right  to  put  before  the  jury  the  entire  record 
in  this  same  case,  and  to  comment  upon  the 
different  positions  taken  by  defendant,  as  af- 
fecting his  credit  he  offering  no  explanation 
o£  change  of  ability  to  give  bond  or  other  ex- 
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planation,  axid  us  to  fhe  bona  fides  and  pur- 
pose of  the  appeal.  He  did  not  trarerfae  tbe 
affidavit  as  a  traverse,  or  seek  to  dismiss  tbe 
appeal  on  that  ground.  ** 

J.  A.  Noyes,  for  plaintiff  In  error.  Bosser  A 
Garter,  for  defendants  in  error. 

LiITTLB,  J.  Tbe  official  report  states  the 
facts.  In  addition  to  the  statutory  grounds, 
tbe  motion  for  new  trial  contains  others,  al* 
leglng  that  certain  rulings  of  tbe  court  were 
error,  for  tbe  commission  of  which  this  court 
Is  asked  to  reverse  tbe  Judgment  of  the  court 
below  In  refusing  to  grant  tbe  new  trial  asked. 
InaoQucb  as  the  case  goes  back  to  be  tried 
again,  fbr  obvious  reasons  we  refrain  from 
expressing  any  opinion  on  those  grounds 
which  relate  to  the  evidence  in  the  case. 

1.  Tbe  plaintiff  In  error  oomplains  that  tbe 
court  refused  to  declare  a  mistrial  on  bis  mo- 
tion, because  one  of  tbe  counsel  of  the  plaln- 
tlfb  tn  the  court  lielow,  bi  his  argument  to  tbe 
jury  on  appeal  in  tbe  superior  courts  stated  to 
the  jury  that  '*the  justice  of  the  peace  trying 
the  case  found  In  favor  of  the  plaintiffs  for 
the  sum  of  sixty-seven  doUars."  It  cannot 
be  questioned  that,  though  a  fact,  this  was  an 
impn^)er  remark  to  make  to  the  jury,  wtiicb, 
doubtless,  was  tbe  result  of  the  zeal  of  coun- 
sel in  the  Interest  of  bis  clients;  but,  no  mat- 
ter from  what  cause  it  arose^  it  should  not 
have  been  made.  If  juries  are  to  be  inform- 
ed of,  and  then  Influenced  by,  the  finding  of 
the  tribunal  from  which  the  appeal  was  tak- 
en, there  would  be  little  practical  benefit  for  a 
party  to  take  his  case  to  another  court  for  a 
new  and  different  trial,  and  would  work  a  re- 
versal of  the  rule  that  a  trial  on  appeal  la  a 
de  novo  proceeding.  The  remark  having  been 
made,  the  q[nestlon  whether  a  mistrial  should 
be  ordered  as  a  consequence  will  depend  on 
the  fact  of  its  influence  in  shaping  the  ver- 
dict,  or  the  probabiUty  of  the  jury  having 
been  influenced  by  it  in  considerbig  the  case. 
It  appears  by  a  note  in  the  record  made  by 
tbe  court  that,  when  the  remark  was  made, 
the  court  at  once  stopped  the  counsel,  and 
stated  clearly  and  strongly  to  the  jury  that 
the  remark  was  out  of  otder,  and  properly  in- 
strueted  the  jury  that  it  must  not  Influence 
them,  but  that  they  must  try  the  case  on  the 
evidence  then  before  them,  etc.  We  are  of  the 
opinion  that  this  prompt  and  decisive  inter- 
posltioa  by  the  court  was  sufficient  to  have 
corrected  any  effect  which  the  remark  of  the 
cDunsti  tended  to  have  on  the  minds  of  the 
jurors,  and  the  court  did  not  &rr  in  refusbig 
a  new  trial  on  this  ground. 

2.  The  next  error  assigned  is  that  the  court 
refused  to  continue  the  case^  on  motion  of 
movant,  on  aceount  of  the  absence  of  a  mate- 
rial witness.  The  showing  for  continuance 
met  the  legal  requirements;  except  that  it  ap- 
pears that  the  witness  was  served  with  a  sub- 
poena to  attend  the  trial  in  the  justice's  court, 
and  was  notifled  of  the  appeal,  but  was  not 
served  with  a  subpoena  to  attend  as  a  witness 


la  the  supeito  court  The  plaintiff  In  error 
contends  that,  having  been  duly  subpoenaed 
as  a  witness  in  the  case  in  the  Justice's  court, 
notice  of  the  fact  of  tbe  appeal  to  tbe  superior 
court  was  all  that  was  necessary  to  compel 
his  attendance  as  a  witness  at  tbe  trial  in  the 
latter  court  and  cites  section  3841  of  the 
Oode  of  1882  as  authority  fbr  that  position. 
We  differ  with  him  in  this  view  of  the  law. 
In  order  to  compel  tbe  attendance  of  a  vrit- 
ness  hy  attachment,  it  must  be  shown  that  he 
had  been  served  with  the  precept  of  the  court 
Id.  ft  3844.  And,  to  entitle  a  party  to  a  con- 
tinuance on  the  ground  of  the  absence  of  a 
material  witness,  it  must  be  shown,  among 
other  things,  that  the  witness  has  been  sub- 
poenaed. Id.  S  8522.  It  is  true  that  sectkxi 
8841,  supra,  provides  that  if  there  be  an  ap- 
peal or  new  trial,  notice  of  the  fact  without  a 
new  subpoena,  shall  be  sufficient  to  require 
the  attendance  of  the  witness.  The  greater 
portion  of  this  section  was  codlfled  from  the 
judiciary  act  of  17d9  (see  Cobb's  Dig.  p.  276); 
and  while  that  portion  of  the  section  provid- 
ing that  "if  there  be  an  appeal  or  new  trial, 
notice  of  the  fact,  without  a  new  subpoena, 
shall  be  sufficient  to  requtee  the  attendance  of 
the  witness,"  seems  to  have  been  added  and 
Inserted  by  the  codlflers  as  early  as  the  Code 
of  1863  (see  Code  1868,  fi  8764),  it  further  ap- 
pears that  at  the  time  of  the  adoption  of  this 
provision  into  the  Code  the  judiciary  act  of 
1799  provided  for  an  appeal  in  the  superior 
court  from  the  verdict  of  a  petit  jury  to  a 
trial  by  a  special  jury  in  the  same  court 
This  provision  so  remained  with  respect  to 
this  system  of  appeal  until  the  adoption  of  the 
constitution  of  1868.  Const  1868,  art  5,  J  8, 
par.  3;  Code  1873,  §  5091.  It  will  be  observe 
ed  that  in  the  section  under  review,  just  pre- 
ceding the  language  quoted  above,  it  is  pro- 
vided that  the  witness  so  summoned  shall  at- 
tend the  court  from  term  to  term  until  the 
case  is  tried.  A  new  trial  must  always  take 
place  in  the  court  in  which  the  former  trial 
was  had,  and  in  view  of  the  language  of  the 
section,  aud  of  the  law  providing  for  appeals 
as  it  stood  at  the  time  of  the  adoption  of  the 
provisions  of  this  section,  it  is  obvious  that  the 
provision  f6r  notice  to  the  witness,  instead  of 
a  new  subpoena,  relates  only  to  appeals  or 
new  tilals  In  the  same  court;  and  therefore, 
as  a>basis  for  the  continuance  of  a  case  which 
is  on  appeal  from  a  justice^s  court  to  the  su« 
perior  court,  for  the  absence  of  a  witness,  It 
must  be  shown  that  the  witness  has  been  sub- 
poenaed to  tbe  latter  court 

3.  The  court  allowed  plaintiffs  below  to  in- 
troduce and  comment  on  before  the  jury  the 
pauper  affidavit  of  the  defendant  in  tbe  appeal 
from  the  justice's  court  together  with  a  bond 
given  by  him  later  to  dissolve  a  garnishment 
growing  out  of  this  case,  as  tending  to  impeach 
defendant  as  a  witness  in  his  own  behalf. 
On  January  2,  1894,  plaintiff  in  error  entered 
an  appeal  from  the  justice's  court  to  the  supe- 
rior court  and  ffied  the  usual  pauper  affidavit 
•^that  owing  to  bis  poverty,  he  was  usable 
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to  pay  the  cost  and  give  tbe  security  required 
by  law.  On  February  1,  189^,  he  gave  a 
bond,  with  security,  dissolving  a  gamlshment 
sued  out  by  defendants  in  error,  conditioned 
to  pay  to  the  said  defendants  in  error  the 
Judgment  that  should  be  rendered  on  said  gar- 
nishment. We  do  not  think  execution  of  the 
latter  instrument  can  be  used  as  proof  of  con- 
tradlctoiy  statements  going  to  impeach  the 
eyldence  given  by  plaintiff  in  error  on  the 
trlaL  He  was  a  witness,  and  testified  to  cer- 
tain fELcts.  It  is  sought  to  Impeach  him,  not 
by  showing  that  the  witness  bad  previously 
made  statements  contradictory  of  his  testi- 
mony in  the  case,  but  that  in  January,  1894, 
he  made  an  affidavit  that  he  was  unable  to 
pay  costs  and  give  a  bond,  and  that  30  days 
later  he  did  give  a  bond  with  security  in  the 
case;  hence  the  inference  to  be  drawn  by  the 
jury  is  that  the  affidavit  was  untrue,  and,  be- 
ing so,  the  witness  is  Impeached.  By  the  sec- 
ond ground  of  the  amended  motion  for  new 
trial  (not  definitely  corrected  by  the  court), 
such  evidence  was  admitted  and  allowed  to  be 
co^nmented  on  for  tbe  purpose  of  impeaching 
the  witness.  When  a  witness  Is  impeached  by 
either  of  the  methods  pointed  out  in  the  Code^ 
hto  evidence  is  to  be  r^ected,  unless  corrob- 
orated; and  if  by  this  evidence  contradictory 
statements  are  shown,  which  the  jury  believed 
impeached  the  evidence  of  the  witness,  his 
evidence  might  be  laid  aside  as  that  of  an  im- 
peached witness.  If  this  evidence  was  ad- 
missible, it  must  be  on  the  ground  that  it 
would  show  or  tend  to  show  statements  made 
by  the  witness'  contradictory  of  his  evidence 
in  the  case,  or  such  acts  inconsistent  with  the 
truthfulness  of  the  witness  as  would  affect 
his  credibility.  Would  the  evidence  hitro- 
duced  for  this  purpose  have  such  effect?  We 
think  not  The  witness,  hi  the  affidavit  intro- 
duced, swore  that  he  was  unable  to  do  the 
two  things  required  by  the  statute  on  appeals 
in  forma  pauperis;  that  Is,  he  was  unable  to 
pay  the  cost  and  give  the  security  required. 
If  he  was  unable  to  pay  the  cost,  but  was  able 
to  give  the  security,  or,  conversely,  If  he 
would  give  the  security,  but  was  unable  to 
pay  the  cost,  the  ability  to  do  either  did  not 
render  the  affidavit  untrue;  and  evidence  that, 
subsequent  to  making  the  affidavit,  he  did  in 
fftct  do  one  of  these  things,  does  not  tend  to 
impeach  him;  it  would  at  least  require  evl- 
'dence  of  his  ability  to  do  both.  We  are  of 
the  opinion  that  the  evidence  was  not  ad- 
missible for  this  purpose.  Judgment  reversed. 

(100  Qa.  370) 

BUTLER  V.  Om  COUNCJIL  OP  AUGUSTA. 

(Supreme  Oonrt  of  Georgia.     March  4,  1897.) 

Intoxicating  Liquors— Illegal  Salb. 

Where  an  employ^  of  a  licensed  dealer  in 
spirituous  liquors,  in  direct  disobedience  of  his 
master's  command,  makes  a  sale  of  liquor,  such 
employ^  cannot,  in  defense  to  a  prosecution 
against  him  for  selling  without  a  ucense,  set 
up  that  ^e  sale  was  made  in  the  employer's  be- 
half, and  onder  the  license  held  by  the  latter. 


In  such  a  case  the  employ^  will  be  held  to  have 
acted  upon  his  individual  responsibility,  and  will 
be  dealt  with  accordingly. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  H.  Callaway,  Judge. 

R.  J.  Butler  was  convicted  of  selling  liquors, 
and  brings  error.    Affirmed. 

P.  J.  Sullivan,  for  plaintiff  in  error.  H.  P. 
Carroll,  for  defendant  in  error. 

LUMPKIN,  P.  J.    In  a  trial  before  the  re- 
corder's court  of  the  city  of  Augusta,  R.  J. 
Butler  was  convicted  of  the  offense  of  soling 
by  retail  spirituous  liquor  without  a  license 
from  the  city  council.    He  took  the  case  by 
certiorari  to  the  superior  court,  and  the  ques- 
tion now  is  whether  or  not  its  action  in  over- 
ruling the  certiorari  and  affirming  the  re- 
cordei'^s  judgment  was  correct.    The  record 
discloses  that  W.  J.  Butler  was  a  duly  li- 
censed dealer  in  spirituous  liquors,  and  that 
R.  J.  Butler  was  his  clerk.    The  particular 
sale  for  the  making  of  which  R.  J.  was  con- 
victed was  made  on  the  Sabbath  day,  and  had 
been  expressly  forbidden  by  W.  J.,  his  princi- 
paL     It  distinctly  appears  that  in  making  this 
sale  the  clerk  acted  in  direct  disobedioice  of 
his  master's  command.    He  undertook  to  set 
up  that  the  sale  was  made  by  hhn  as  an  em- 
pioy6  under  the  license  held  by  his  principal. 
Under  the  facts  recited,  this  certainly  was  not 
allowable.    While  R.  J.  might,  in  a  proper 
case,  fairly  insist  that  a  sale  of  liquor  by  him 
had  been  made  in  the  due  course  of  liia  em- 
ployment, and  under  the  sanction  of  his  em- 
ployer, either  express  or  Implied,  and  was, 
therefore,  authorized  by  the  latter's  license, 
he  could  not,  with  any  degree  of  propriety  or 
consistency,  contend  that  an  act  done  ex- 
pressly outside  of  his  employment,  and  in  di- 
rect violation  of  the  authority  conferred  upon 
him  by  his  principal,  should,  in  any  sense,  be 
treated  as  something  done  by  him  as  agent. 
As  to  this  particular  act,  he  was  no  employ^ 
at  all.    If  this  is  not  so,  then  an  employ^  la 
his  employer's  superior.    As  well  might  a  dis- 
charged servant  claim  that  an  act  done  by 
him  was  done  by  virtue  of  his  former  em- 
ployment   We  are  not  now  passing  upon  tbe 
question  of  the  master's  responsibility  to  tbe 
public  for  the  acts  of  his  agent  appar^itly 
done  within  the  scope  of  the  latter's  agency, 
nor  upon  any  question  which    might    have 
arisen  if  W.  J.  Butler  had  been  on  trial  fbr  a 
violation  of  a  Uiw  or  ordhiances  relating  to 
liquor  traffic  on  the  Sabbath  day.    We  are 
merely  dealing  with  the  agent's  utterly  inde- 
fensible position  that  he  did,  by  virtue  of  the 
agency,  an  act  which  it  gave  him  no  authority 
to  do  at  all.    He  cannot  set  up  as  a  defense  tbe 
very  agency  the  terms  of  which  he  himself  1^. 
nored  and  repudiated.    On  the  contrary,    be 
should,  under  the  facts  of  this  case,  be  held  to 
have  acted  upon  his  Individual  responsibility; 
and  it  follows  that  the  judge  of  the  superior 
court  was  right  in  overruling  the  certiorari  and 
sustaining  the  convlctioai  Judgment  affirmed. 
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(I90  Ga.  404) 

HUMPHRIES  et  al.  t.  BLALOCK  et  al. 
(Supreme  Court  of  Georgia.     March  5»  1897.) 

Appeal — Dismissal  bt  Justice— Cbktiokarl 
From  a  judgment  in  a  justice's  court  dis- 
missing an  action  as  to  two  of  tliree  joint  de- 
fendants an  appeal  does  not  lie.  For  the  cor- 
rection of  an  error  committed  in  rendering  such 
judgment,  certiorari  is  the  remedy. 

(SyUabus  b7  the  Court) 

Error  from  superior  court,  Clayton  comity; 
John  S.  Candler,  Judge. 

Action  by  A  C.  and  J.  E.  Blalock  against 
A  D.  Humphries  and  others.  Judgmait  for 
plaintiffs.   Defendants  brln^  error.  Reversed. 

John  D.  Humphries  and  H.  M.  Patty,  for 
plaintiffs  In  error.  W.  M.  Wright  and  John  B. 
Hutcheson,  for  defendants  In  error. 

LITTLE,  J.  It  will  be  seen  from  an  lnQ)ec- 
tlon  of  the  record  In  this  case  that  the  only 
question  to  be  considered  in  whether  or  no# 
an  appeal  entered  by  a  plaintiff  to  a  jury  in  a 
justice's  court  from  a  judgment  of  dismissal 
of  the  case  by  the  justice  as  against  two  of 
three  defendants  can  be  maintained  as  against 
the  two  defendants  as  to,  whom  the  case 
was  dismissed.  The  two  defendants  mak- 
ing this  question  demurred  In  the  justice's 
court  when  the  case  came  on  to  be  heard  be- 
fore the  magistrate,  on  the  ground  that  the 
note  sued  on  was,  as  against  them,  barred  by 
the  statute  of  limitations.  The  magistrate 
took  this  view  of  the  case^  sustained  the  de- 
murrer, and  dismissed  the  case  as  to  these 
two  defendants.  Plaintiff  then  entered  an  ap- 
peal to  a  jury  in  the  magistrate's  court 
When  this  appeal  came  on  to  be  tried,  these 
two  defendants  moved  to  dismiss  the  Appeal, 
because  the  case,  as  to  them,  never  having 
been  tried  by  the  justice,  had  improperly  gone 
to  the  appeal;  that,  after  said  cause  waa  dis- 
missed, there  was  no  case  in  court  as  against 
them,  and  consequently  no  judgment  of  the 
justice  from  which  an  appeal  to  a  jury  would 
lie.  The  motion  to  dismiss  the  appeal  was 
overruled  by  the  magistrate,  and,  the  jury 
having  rendered  a  verdict  for  the  plaintiff, 
the  case  was  brought  to  the  superior  court  by 
certiorari,  and  by  the  latter  court  the  cer- 
tiorari was  overruled,  and  the  verdict  of  the 
jury  in  the  justice's  court  aflSlrmed. 

Appeals  are  allowed  in  justices'  courts  from 
judgments  of  the  justices,  and  from  such 
judgments  appeals  may  be  taken  to  a  jury  in 
such  courta  Civ.  Code,  fi  4140.  There  can 
be  an  appeal  In  no  other  way,  unless  by  con- 
sent, as  provided  by  the  statute.  These  judg- 
ments from  which  aji  appeal  may  be  taken 
are  such  as  in  the  rendition  of  which  issues 
of  fact  are  involved.  Railroad  v.  Dyar,  70 
Ga.  723;  Rogers  v.  Bennett,  78  Ga.  706,  8  S. 
E.  660;  Samuels  v.  Briscoe,  94  Oa.  425,  19  S. 
Bl  245.  Otherwise,  there  Is  no  issue  for  the 
jury  to  ixyu  In  Small  v.  Sparks,  09  Ga.  745, 
this  comrt  held  that  the  right  of  appeal  pre- 
aoppoees  an  issue  to  be  tried  by  the  jury; 
that  if  the  case  Involved  questions  of  fact. 


appeal  was  the  proper  remedy,  but  that,  If  it 
rested  solely  on  questions  of  law,  certiorari 
was  the  remedy;  and  It  was  held  in  that  case 
that,  where  the  judge  of  the  county  court  dis- 
missed the  case  on  demurrer,  there  was  no 
question  of  fact  Involved,  and  certiorari  wa8> 
the  proper  remedy,  and  consequently  an  ap- 
peal which  was  taken  to  the  superior  court  on 
that  state  of  facts  was  properly  dismissed. 
In  the  case  of  Rogers  v.  Bennett,  78  Ga.  707, 
8  S.  E.  660,  where  a  case  was  dismissed  by  the 
magistrate,  it  was  held  that  certiorari,  and 
not  appeal,  was  the  proper  method  of  review- 
ing the  judgment  of  the  justice  in  dismissing 
the  case;  and  this  ruling  was  placed  on  the 
ground  that,  after  such  dismissal,  there  was 
no  case  in  court  from  which  the  appeal  could 
be  taken.  In  the  case  of  Maddoz  v.  Witte, 
100  Ga.  — ,  27  S.  B.  163,  where  the  justice 
dismissed  a  claim  which  had  been  Interposed 
for  Irregularity  as  to  the  time  of  filing  the 
same,  this  court  held  that  appeal  was  not  the 
remedy  for  the  claimant,  but  that  certiorari 
to  the  superior  court  to  review  the  judgment 
of  the  justice  in  dismissing  such  claim  was 
the  proper  remedy.  The  cases  cited  govern 
the  question  made  here,  and,  Inasmuch  as  the 
plaintiffs  in  error,  by  a  motion  at  the  proger 
time,  appeared  In  the  justice^s  corni;  and 
moved  to  dismiss  the  appeal  which  had  been 
entered  in  the  case,  the  court  below  shotild 
have  sustained  the  certiorari  afterwards  sued 
out,  and  the  judgment  is  therefore  reversed. 


aOO  Qa.  400) 
BINDBR  V.  RAGSDALE,  Ordinary. 
(Supreme  Ootnrt  of  Georgia.    March  5,  1897.) 
Sbcond  Affidavit  of  Illegality. 
A  second  affidavit  of  illegality,  filed  to  ar- 
rest the  progress  of  an  execution  previously  lev- 
ied, must  state  not  only  that  the  grounds  newly 
laid  in  the  second  affidavit  were  unknown  to  the 
affiant  at  the  time  the  first  was  made,   but 
that  the  facts  upon  whidi  such  second  affidavit 
rests  could  net  have  been  discovered  by  him  In 
the  exercise  of  due  diligence  prior  to  the  filing 
of  the  first  affidavit,  specifying  how  and  where- 
in he  was  diligent 
(Syllabus  by  the  Court.) 

Brror  flx)m  superior  court,  Dekalb  county; 
John  S.  Ciandler,  Judge. 

Affidavit  of  illegality  on  levy  of  execution  In 
favor  of  W.  M.  Ragsdale,  ordinary,  on  the 
property  of  Charlotte  F.  Binder.  Judgment 
for  plaintiff,  and  claimant  brings  error.  Af- 
firmed. 

W.  W.  Braswell,  for  i^intiff  in  error.  R 
O.  Lovett,  for  defendant  In  error. 

LITTLB,  J.  A  number  of  grounds  appear 
In  the  affidavit  of  illegality  filed  in  this  case. 
But,  under  the  view  which  we  take,  it  is  un- 
necessary to  separately  consider  the  several 
grounds.  If  they  were  so  considered,  it  would 
seem  that  those  of  them  which  have  any 
merit  were  adjudicated  under  the  affidavit 
first  filed.  This,  the  second  affidavit,  was 
dismissed  on  motion,  and  the  question  to  be 
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here  considered  Is  whether  or  not  there  was 
any  error  committed  by  the  court  below  in 
such  ruling. 

An  execution  in  favor  of  Ragsdale,  ordi- 
nary, for  use,  etc.,  issued  on  a  judgment  ren- 
dei^ed  in  the  superior  court  of  Delcalb  county, 
and  was  levied  on  certain  property  of  the  de- 
fendant  On  the  17th  day  of  October,  1888, 
she  filed  an  affidavit  of  Illegality  to  such  exe- 
cution on  certain  grounds  named  therein. 
This  affidavit  was,  on  the  28d  day  of  August, 
18&5,  by  the  Judgment  of  the  superior  court  of 
Dekalb  county,  in  which  the  same  was  i>end- 
ing,  dismissed.  On  the  6th  day  of  January, 
1896,  a  second  (the  present)  affidavit  of  ille- 
gality was  filed  to  the  same  execution.  In 
this  second  affidavit  the  affiant  swears  that 
the  grounds  set  forth  therein  were  unknown 
to  her  prior  to  January  1,  1896.  The  record 
of  the  case  seems  to  be  somewhat  confused, 
but  enough  appears  to  enable  the  court  to  ad- 
judicate the  question  whether  this  second 
affidavit  was  properly  dismissed.  It  will  be 
noted  that,  with  reference  to  her  knowledge 
of  the  existence  of  the  g^rounds  set  out  in  the 
second  affidavit  of  Illegality,  the  affiant  only 
states  that  such  grounds  were  unknown  to 
her  prior  to  January  1,  1896.  By  the  thirty- 
first  rule  of  practice  In  the  superior  courts  ft 
Is' prescribed  that  no  second  affidavit  of  ille- 
gality shall  be  received  by  any  sheriff  or  oth- 
er officer  for  causes  which  existed  and  were 
known,  or  In  the  exercise  of  reasonable  dili- 
gence might  have  been  known,  at  the  time  of 
filing  the  first  If  this  rule  of  court  is  to  pre- 
vail, It  will  be  readily  seen  that  the  affiant 
does  not  entitle  herself,  by  these  allegations, 
to  Interpose  this  second  affidavit.  It  may  be 
true  that  the  grounds  of  the  second  affidavit 
were  unknown  to  her  at  the  time  of  filing  the 
first,  and  it  may  also  be  entirely  true  that  by 
the  exercise  of  reasonable  diligence .  she 
might  have  known  of  the  existence  of  such 
grounds  when  the  first  affidavit  was  filed. 
The  judgment  against  the  affiant,  on  which 
the  execution  Issued,  was  rendered  at  the 
February  term,  1898,  of  Dekalb  superior 
court  The  first  affidavit  Interposed  to  that 
execution  bears  date  October  17, 1893.  Under 
the  rule  of  court  above  referred  to,  this  affi- 
davit exhausted  the  right  of  the  defendant  to 
interpose  an  illegality,  except  for  causes 
which  were  unknown  to  her,  and  could  not, 
in  the  exercise  of  reasonable  diligence,  have 
been  known  to  her,  at  the  time  of  filing  the 
same;  and  therefore,  to  entitle  her  to  have*  a 
second  affidavit  considered.  It  is  necessary 
that  the  reasons  for  not  Including  the  grounds 
of  the  latter  in  the  first  shall  be  fully  stated, 
and  it  is  also  necessary  that  the  affiant  af- 
firmatively aver  that  such  new  grounds  w«« 
not  known  to,  nor  in  the  exercise  of  reason- 
able diligence  could  have  been  discovered  by, 
her  at  or  before  the  filing  of  the  first  afflda^ 
vit  Before  this  rule  of  court  was  made,  the 
sixteenth  common-law  rule,  established  by  the 
judges  in  convention,  declared  that  no  second 
affidavit  of  iUegalitgr  should  be  received  by 


the  sheriff  or  any  other  officer.  Hotchklss! 
Bev.  St  94B.  In  Aycock  v.  Buffington,  2 
Kelly,  268,  this  court  left  as  an  open  ques- 
tion to  be  thereafter  decided,  when  made,  the 
proposition  whether  a  second  affidavit  might 
not  be  filed  for  causes  which  did  not  exist  at 
the  time  of  filing  the  first,  but  which  arose 
subsequently,  and  which  could  not  have  been 
Included  In  the  first  affidavit;  and  it  is  be- 
lieved that  the  present  rule  of  court  was 
made  to  meet  the  question  raised  by  that  de- 
cision. In  the  case  of  Lenoard  v.  Collier,  53 
Ga.  387,  the  judgment  was  defective,  and  the 
execution  thereon  had  Issued  Illegally.  The 
sheriff  having  refused  to  accept  a  second  af- 
fidavit of  illegality,  an  injunction  was  sought 
to  restrain  him  from  enforcing  the  execution. 
It  wds  there  ruled  that  a  second  affidavit 
might  be  filed  on  the  happening  of  a  new 
ground,  or  on*  the  discovery  of  a  new  fact  or 
an  amendment  of  the  first  affidavit  might  be 
made,  if  the  defendant  will  swear  that  he  did 
not  know  of  the  grounds  when  the  original 
was  ffled,  or,  in  the  case  of  the  second,  that  he 
did  not  know  of  the  grounds  until  after  the 
first  affidavit  had  been  disposed  of.  In  the 
case  of  Hunter  v.  Davidson,  59  Ga.  260,  where 
a  second  affidavit  was  interposed,  this  court 
ruled  that  the  defendant  should  state  fully 
and  specifically  the  reasons  why  the  grounds 
therein  contained  could  not  have  been  known 
to  him  at  the  time  of  filing  the  first  in  order 
that  the  court  might  have  seen  that  the  sec- 
ond affidavit  was  made  in  good  faith,  and  not 
for  the  purpose  of  delay.  In  the  case  of  Bur- 
nett V.  Fouche,  77  Ga.  550,  where  a  second  af- 
fidavit of  illegality  was  filed,  which  failed  to 
allege  that  Its  grounds  did  not  exist  or  were 
lifiknown,  and  could  not  have  been  known  by 
the  exercise  of  reasonable  diligence  at  the 
time  of  filing  the  first  this  court  ruled  that 
such  second  affidavit  was  properly  dismissed 
on  demurrer,  citing  as  authority  therefor  the 
rule  of  court  heretofore  referred  to.  In  that 
case  the  original  affidavit  was  dismissed  on 
November  12,  1885,  and  the  second  affidavit 
was  filed  at  the  succeeding  February  term  of 
the  court  This  hitter  affidavit  failing  to  al- 
lege that  its  grounds  did  not  exist  or  were 
unknown,  or  might  not  have  been  known  in 
the  exercise  of  reasonable  diligence,  At  the 
time  of  filing  the  first  the  affiant  without  any 
leave  previously  obtained,  filed  in  the  court  an 
amendment  to  the  second  affidavit,  in  which 
he  alleged  that  the  facts  on  which  this  affida- 
vit rested  were  unknown  to  him  when  he  filed 
his  first  affidavit  and  came  to  his  knowledge 
only  a  few  days  previous  to  the  5th  day  of 
December,  1885.  Upon  this  state  of  flicts,  it 
was  expressly  ruled  that  if  this  amendment 
had  been  offered  in  time,  it  failed  to  comply 
with  the  rule  requiring  of  the  defendant  dill-* 
gence  in  ascertaining  the  facts,  and  was  de- 
murrable. It  seems,  therefore,  that  by  the 
rule  of  court  now  of  force  the  sixteenth  «h>di- 
mon*law  rule  has  been  enlarged  by  adding 
certain  provisions  which  would  authorise  the 
interposition  of  a  secohd  affidavit  of  illegality;- 
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but  under  the  law  as  it  now  stands,  in  order 
that  a  second  affidavit  may  be  maintained,  it 
mnat  be  afflrmaUvely  shown  that  the  grounds 
u];>on  which  It  is  based  were  not  known  to  the 
affiant  at  the  time  of  filing  the  first  affidavit, 
nor,  in  the  exercise  of  reasonable  diligence, 
could  have  been  known  at  such  time;  and  It 
Is  incumbent  upo'n  the  affiant  to  allege  how 
and  wherein  he  hlEui  exercised  diligence,  and 
to  otherwise  state  fully  and  specifically  the 
reasons  why  the  grounds  therein  contained 
could  not  have  been  known  to  him  at  the 
time  of  filing  the  first  affidavit  See  50  Ga. 
260,  and  other  authorities  cited  supra.  These 
are  the  conditions  upon  which  a  second  affl- 
*^i\v\t  may  be  interposed,  and,  in  the  absence 
of  a  compliance  therewith,  no  sheriflT  or  other 
officer  is  invested  with  authority  to  receive  it 
lu  the  case  under  consideration  the  aver- 
ment is  that  the  grounds  contained  in  the 
second  affidavit  were  not  known  to  affiant  at 
a  given  date.  Such  averment,  without  more, 
falls  to  meet  the  rule.  The  affidavit  was 
therefore  defective,  and  properly  dismissed. 
Judgment  affirmed. 

.  (101  Ga.  844) 

AKOIER  et  al.  v.  SMITH. 
(Supreme  Court  of  Georgia.    July  27,  1897.) 
TTsuRT— Dbfbnsr  to  Note. 
The  defense  of  usury  is  good  even  against 
A  bona  fide  holder  for  value  of  a  negotiable 
promissory  note  who  acquired  title  to  the  same 
before  Its  maturity. 
(Syllabus  by  the  Court.) 
Error  ftom  city  court  of  Atlanta;    J.  D. 
Berry,  Judge. 

Action  by  Charles  H.  Smith,  Jr.,  against 
Hugh  Angler  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Reversed. 

B.  A.  Angler,  for  plaintiffs  in  error.  Geo. 
K.  liooper,  for  defendant  in  error. 

COBB,  J.  Is  the  plea  of  usury  a  good  de- 
fense to  a  negotiable  promissory  note,  when 
it  Is  sought  to  be  enforced  by  one  who  is  a 
bona  fide  holder  for  value,  and  who  acquired 
title  before  maturity?  That  such  a  note 
would  be  void  in  the  hands  of  an  innocent 
purchaser  as  to  the  usury  and  such  part  of 
the  debt  as  is  declared  by  law  to  be  forfeited 
on  account  of  the  usury,  is  a  principle  well 
settled  in  this  state.  7%ls  doctiine  was  first 
announced  in  the  case  of  Bailey  v.  Lumpkin, 
1  Kelly,  892,  and  was  adhered  to  In  the  case 
of  Laramore  v.  Bank,  09  Ga.  722.  There 
are  no  decisions  of  this  court  either  overruling 
or  criticising  these  casea  Judgment  re- 
versed. 


(102  G«.  181) 

DANIEL  et  aL  v.  DANIBL. 
^Supreme  Court  of  Georgia.     Aug.  6,  1897.) 

WllXS— 'NaTOBS  of  EbTATB— CONVSTAN0S-->£ja0l^ 

iiBNT  BT  Tenant  in  Common. 
1.  A  devise  of  a  tract  of  land  to  a  testator's 
foor  sons  in  remaiDder  after  tlie  expiration  of  a 


Ufe  estate  in  his  widow,  and  a  direct  devise  to 
the  sons  of  another  tract  of  land,  these  devises 
being  followed  by  the  words,  "should  either  of 
my  said  sons  die  without  issue,  then  their  portion 
of  all  the  lands  given  them  snail  go  to  the  sur- 
vivors of  said  four  sons,  or  their  heirs,  share 
and  share  alike/*  vested  in  each  one  of  the 
four  sons  a  defeasible  estate  in  fee,  subject  to 
be  devested  upon  his  death  without  issue. 

2.  Where,  in  such  case,  three  of  the  sons  pur- 
chased from  the  remaining  son  his  fourth  inter- 
est in  the  lands  so  devisecL  the  widow  of  one  of 
these  purchasers,  who  died,  leaving  no  children, 
inherited  his  undivided  one-third  of  the  one- 
fourth  so  purchased,  and  thus  acquired,  subject 
to  the  coptingency  above  mentioned,  an  undi- 
vided one-twelfth  interest  in  all  of  the  lands,  and 
no  more. 

8.  An  action  of  ejectment  does  not  lie  at 
the  instance  of  one  tenant  in  common  of  realty 
against  another,  merely  because  the  latter  is 
occupying  more  than  what  would  be  his  share  of 
the  premises  upon  a  division  thereof. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Heard  county;  8. 
W.  Harris,  Judge. 

Suit  by  Isham  Daniel  and  James  Daniel 
against  Antoinette  Daniel.  Cause  dismissed, 
and  plaintiffs  bring  error.    Affirmed. 

W.  H.  Daniel,  Oscar  Reese,  and  Hewlett 
Hall,  for  plaintiffs  in  error.  Adamson  ft 
Jackson  and  Franlc  S.  Loftin,  for  defendant  In 
error. 

COBB,  J.  Isham  Daniel  and  James  Daniel 
brought  suit  against  Antoinette  Daniel,  alleg- 
ing in  their  petition  that  they  were  sons  of 
John  Daniel,  who  died  testate  about  1870;  and 
that  certain  land  was  devised  to  them  and 
their  two  brothers,  Bdwln  and  John,  in  the 
following  items  of  their  father's  will:  "Item 
8.  I  win,  bequeath,  and  devise  to  my  beloved 
wife,  Dovey,  for  her  sole  separate  use,  and 
for  her  occupation  and  maintenance  during 
her  natural  life,  my  mill  on  New  River  and 
forty  acres  of  land  whereon  it  Is  situated,  the 
toll  rent,  and  all  Income  from  said  mill  to  be^ 
long  to  and  be  the  property  of  my  said  wif^ 
Dovey.  I  also  in  like  manner  give  to  my 
said  wife  the  settlement  of  land  whereon  I 
now  live,  with  the  mill  thereon  situated,  and 
all  rents,  tolls,  incomes,  and  profits  of  said 
lands  and  mills  are  likewise  hereby  given  and 
belong  to  my  said  wife.  That  portion  or  part 
of  last-named  lands  that  my  four  sons,  Isham, 
Edwin,  John,  and  James  Daniel,  shall  culti- 
vate shall  be  to  them  free  from  rent  My 
said  wife  is  to  have  control  of  forty  acres  of 
cleared  land  on  the  west  side  of  the  Chatta- 
hoochee river,  and  all  of  the  cleared  land  on 
the  east  side  of  the  river;  all  of  which  is  hers 
to  use,  rent,  and  control  during  her  natural 
life,  together  with  the  Income  from  my  mill 
situated  on  said  premises  as  aforesaid.  At 
the  death  of  my  said  wife  I  will,  devise,  and 
bequeath  all  of  said  lands  and  mills  above  men- 
tioned to  my  said  four  sons,  Isham,  Edwin, 
John,  and  James,  share  and  share  alike." 
**It6m  5.  I  direct  that  my  four  sons  named  in 
the  third  item  of  this  will  have  also  a  pine 
lot  of  land  I  own  near  the  John  Crosby  place, 
which  makes  the  mill  lands  on  the  Chat^ 
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hoochee  river  contain  eleven  bundred  acres 
of  land«  Should  either  of  my  said  sons  die 
without  issue,  then  their  poilion  of  all  the 
lands  given  them  shall  go  to  the  survivors  of 
said  four  sons,  or  their  heirs,  share  and  share 
alike."  It  was  also  further  alleged  that  the 
interest  of  John  Daniel  in  said  lands  had  been 
purchased  by  the  other  thiee  brothers,  and 
that  Edwin  died  intestate  on  January  1,  1895, 
leaving  a  widow  surviving  him,  but  no  chil- 
dren; that  the  defendant,  his  widow,  was  in 
possession  of  a  one-third  interest  in  the  lands 
described  in  the  items  of  the  will  quoted,  and 
that  she  had  received  the  profits  of  such  one- 
third  interest  from  the  date  of  her  husband's 
death;  that  the  plaintiffs  claim  title  to  said 
land;  that  the  defaidant  refuses  to  deliver 
possession  to  them  of  the  one-third  interest, 
and  refuses  to  pay  them  the  profits  thereof. 
A  demurrer  to  the  petition  was  sustaiced,  and 
the  case  was  dismissed.  The  plaintiffs  ex- 
cepted. 

1.  Construing  together  items  3  and  5  of  the 
will  under  consideration,  each  of  the  four  sons 
named  took  an  estate  In  fee  in  the  land  there- 
in described,  but  such  estate  was  not  absolute 
and  indefeasible,  being  subject  to  be  defeat- 
ed by  the  death  of  the  tenant  without  issue. 
Harris  v.  Smith,  16  Ga.  545;  Gibson  v.  Hard- 
away.  68  Ga.  370;  Hudgens  v.  Wilkins,  77 
(;a.  555;  Matthews  v.  Hudson,  81  Ga.  120, 
7  S.  E.  286. 

2.  Upon  the  purchase  by  the  three  brothers 
of  the  interest  of  John  Daniel,  the  purchasers 
became  possessed  of  his  interest  in  the  land, 
which  was  an  undivided  fourth  Interest  in  fee, 
subject  to  be  defeated  by  his  death  without 
issue.  Edwhi  Daniel  having  died  in  the  life- 
time of  his  brother  John,  the  hiterest  in  the 
estate  purchased  from  his  brother  passed  to 
his  widow,  who  took  it  upon  the  same  con- 
ditions that  he  held  it;  and,  as  he  held  by 
virtue  of  this  purchase  an  undivided  one- 
twelfth  Interest  hi  the  land,  subject  to  be  de- 
feated by  the  death  of  John  without  issue,  his 
widow,  as  his  heir,  obtained  such  one-twelfth 
interest  in  the  land,  but  no  more.  Edwin 
having  died  without  issue,  the  interest  he 
took  under  the  will  determined,  and  the  land 
passed,  not  to  his  widow  as  his  h^  at  law, 
but  to  the  brothers,  who  took  as  survivors 
under  the  terms  of  the  wilL 

3.  It  follows,  therefore,  that  the  defendant, 
who  is  the  widow  of  Edwin  Daniel,  is  the 
owner  of  a  one-twelfth  Interest  in  all  the  lands 
embraced  in  the  two  items  of  the  will  above 
quoted,  but  her  estate  is  subject  to  be  de- 
feated by  the  happening  of  the  contingency 
provided  for  in  the  will;  that  is,  the  death  of 
John  Daniel  without  issue.  She  Is  therefore 
lawfully  in  possession  as  a  tenant  in  common 
with  the  plaintiffs.  This  being  true,  she  18 
not  subject  to  be  sued  in  ejectment,  or  in  any 
other  action  brought  to  recover  possession  at 
the  instance  of  her  co-tenants,  simply  because 
she  has  received  more  than  her  share  of  the 
income  or  profits  of  the  land.  It  appears 
'rom  the  petition  that  she  Is  in  possession  as 


a  tenant  in  common  with  the  plaintiffs,  and 
that  she  does  not  deny  such  tenancy;  the 
controversy  between  the  tenants,  all  of  whom 
are  in  possession,  being  simply  as  to  the  divi- 
sion of  the  property  and  its  income  and  prof- 
its. There  has  been  no  actual  ouster  of  the 
plaintiffs,  no  exclusive  possession  by  the  de- 
fendant after  demand,  and  no  express  notice 
by  her  of  a  claim  of  adverse  possession. 
Therefore  no  suit  can  be  brought  by  them  to 
recover  possession  from  her.  The  remedy 
given  to  them,  if  she  is  in  possession  of  more 
than  her  share  of  the  premises,  or  if  she  has 
received  more  than  her  share  of  the  income 
and  profits,  is  an  application  for  an  account- 
ing or  for  partition.  Civ.  Code.  H  3144-3147; 
Logan  V.  Goodall,  42  Ga.  96,  118.  Judgment 
afilrmed. 


aOl  Oa.  104) 
BANK   OP   THE   UNIVERSITY   t.   TUCK. 
(Supreme  Court  of  Georgia.     May  7,   1897.) 
Action  on  Note— Patmest— Burden  of  Proof 

1.  The  maker  of  a  negotiable  promissory  note 
pays  the  amount  due  thereon  to  any  p(»rson  oth- 
er than  the  holder  at  his  own  rislc;  and  a 
defense  to  an  action  on  such  note  setting  up  pay- 
ment to  one  authorized  by  the  holder  to  collect 
for  him  casts  upon  the  defendant  the  burden  of 
showing,  not  only  that  he  has  paid  the  money, 
but  that  he  has  made  payment  to  a  person  au- 
thorized by  the  holder  to  receive  it,  or  else 
that  it  actually  reached  the  holder's  hands. 

2.  In  the  present  case  there  was  no  evidence 
from  which  the  Jury  could  rightfully  infer  that 
the  person  to  whom  the  alleged  payment  was 
made  was  the  agent  of  the  holder,  or  was  au- 
thorized generally  or  specially  to  receive  for 
it  payment  of  the  note,  or  that  the  holder  ever 
received  the  money;  and  consequently  a  ver- 
dict finding  in  favor  of  the  defendant  upon  his 
plea  of  payment  was  contrary  to  law,  and  should 
have  been  set  aside. 

(Syllabus  by  the  Ck>urt) 

Brror  from  superior  court,  Clarke  county; 
N.  L.  Hutchins,  Judge. 

Action  by  the  Bank  of  the  University 
against  W.  R.  Tuck.  Verdict  for  defendant. 
From  an  order  refusing  a  new  trial,  plaintiff 
brings  error.    Reversed. 

W.  S.  Basingcr  and  John  J.  Strickland,  for 
plaintiff  in  error.  Erwin  &  Erwin,  H.  O. 
Tuck,  and  Lumpkin  &  Burnett,  for  defendant 
in  error. 

ATKINSON,  J.  Hie  Bank  at  the  UnlTersity 
brought  suit  in  the  city  court  of  CSarke  county 
against  W.  R.  Tuck  upon  a  promissory  note, 
executed  by  him  on  the  20th  day  of  January, 
1892,  in  favor  of  the  Reaves  Warehouse  Com* 
pany,  or  ord^,  for  $2,200,  besideB  interest, 
costs,  and  attorney's  fees  which  might  be  in- 
curred in  collecting  the  same,  and  which  had 
been  indorsed  to  it  by  the  Reaves  War^ouse 
Ck>mpany,  the  payee.  Among  other  matters 
set  up  in  his  plea,  which  matters  it  will  not 
be  necessary  for  the  purposes  of  the  present 
discussion  to  conslaer,  the  defendant  filed  a 
plea  of  payment  He  alleged  that  the  note 
sued  upon  had  been  fully  paid  off  and  dis- 
charged in  consequence  of  payments  made  by 
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Lisa  to  the  Beayes  Wareboose  Companyt  the 
ori^rinal  payees  upon  specified  dateB,  the  muxm 
Bpecified  a^Egregating  in  amount  the  entire 
principal  and  Interest  due  on  the  note.  The 
defendant  aileged,  further,  that  the  Reaves 
Warehouse  Company  was  the  agent  of  the 
plaintiff,  and  was  duly  authorized  to  receive 
and  collect  said  moneys,  and,  as  such  agent, 
did  collect  and  receive  the  same.  The  de- 
fendant having  assumed  the  burden  of  proof, 
proceeded  to  introduce  evidence  in  support  of 
his  plea.  The  evidence  introduced  by  him 
was,  in  substance,  as  follows: 

William  R.  Tuck,  the  defendant,  himself 
testified:  "1  gave  this  note  [the  note  sued 
on]  to  the  Reaves  Warehouse  Company.  I  paid 
the  note  to  the  Reaves  Warehouse  Company, 
commencing  to  pay  in  the  fall  after  I  gave  it, 
and  finished  in  Aug.,  1893.  The  dates  of  the 
payments  were  as  follows:  October  15,  1892, 
^52.02;  November  3,  1892,  $215.42;  Novem- 
ber 4,  1892,  $55;  November  13,  1892,  $300; 
August  8,  1893,  $1,272.31.  I  paid  in  money 
and  cotton  and  drafts,  except  the  last  pay- 
ment, for  which  I  gave  a  new  note;  About  a 
month  after  the  failure  of  the  Reaves  Ware- 
house Company,  I  received  a  notice  from  the 
Bank  of  the  University  about  this  note.  I 
did  not  know  that  the  bank  held  it  The  no- 
tice was  in  the  shape  of  a  note  from  Mr. 
Phlnizy,  president  of  the  bank,  calling  upon 
me  to  pay  it,  which  I  have  lost  The  com- 
pany's failure  took  place  in  April,  1894.  I 
went  at  once  to  see  Mr.  Phinizy,  and  told  him 
I  had  paid  the  note  to  the  Reaves  Warehouse 
Company.  I  had  been  hi  the  bank  frequently 
between  the  date  of  the  note  and  the  failure. 
Mr.  Phlnizy  said,  when  I  told  him  I  had  paid 
it  he  was  not  surpnsed.  I  had  paid  the  note 
for  $1,272.31,  now  sued  on  by  the  national 
bank,  also  to  warehouse  company,  prior  to  the 
failure."  Cross-examined,  the  witness  said: 
"Some  of  the  payments  were  made  before  the 
note  was  due,  and  some  afterwards.  All  were 
made  to  the  Reaves  Warehouse  Company.  I 
did  not  know  where  the  note  was  when  I 
made  the  payments.  Supposed  it  was  at  the 
warehouse.  I  did  not  pay  it  to  the  Reaves 
Warehouse  Company,  as  agents  of  the  bank, 
but  as  a  debt  I  owed  themselves.  I  never 
heard  that  they  were  agents  for  the  bank. 
They  did  not  claim  to  be  so.  I  did  not  know 
of  any  course  of  dealing  between  them  and 
tlie  bank.  I  paid  the  company,  because  I  sup- 
posed they  held  the  note,  and  did  not  afk 
whether  they  had  it  or  not" 

W.  T.  Bryan,  sworn  for  the  defense,  testi- 
fied: "I  was  bookkeeper  for  the  Reaves  Ware- 
house Company  from  18d9  to  their  failure,  on 
April  14,  1894.  During  this  time  the  company 
borrowed  money  from  the  Bank  of  the  Unl- 
rerslty,  deposited  money  there,  and  drew 
checks  on  the  bank.  Some  of  the  money  bor- 
rowed was  secured  by  transfers  of  notes  of 
different  parties  held  by  the  company.  The 
company  indorsed  such  notes,  and  delivered 
them  to  the  bank    as    collateral    security. 


Transactions  of  this  sort  didn't  occur  eTery 
year.  I  cannot  say  what  amount  of  notes 
was  thus  transferred  during  the  whole  time  I 
was  bookkeeper."  Referring  to  a  paper  (men- 
tioned afterwards),  he  said  there  were  $27,- 
473.22  in  this  lot  "There  were  others,  but  I 
don't  remember  the  amounts;  may  be  $50,000, 
more  or  less."  The  defendant  here  intro- 
duced papers,  copies  of  which,  marked  "A** 
and  "B,"  are  given  at  the  end  of  the  oral  tes- 
timony. The  witness,  referring  to  these  pa- 
pers, said:  "I  don't  know  that  these  papers 
show  all  tlfe  notes.  There  may  have  been 
others.  The  Reaves  Warehouse  Company 
owned  the  notes  thus  transferred.  The  bank 
never  collected  any  note  deposited  with  it  by 
the  company  as  collateral  security  while  I 
was  bookkeei)er  for  the  company.  When  such 
notes  were  withdrawn,  the  company  did  it 
I  withdrew  one,— the  Spratling  note.  The  Mc- 
Ree  note  was  also  withdrawn.  The  note  of 
Tuck  sued  on  is  in  this  paper  [B].  When  I 
went  to  the  bank  to  get  the  Spratling  note,  I 
told  Mr.  Hull,  the  cashier,  that  I  wanted  to 
take  it  out  for  collection;  that  Spratling  was 
dead,  and  his  executors  wanted  to  pay  it  I 
withdrew  the  note,  collected  it  and  put  the 
money  in  the  coihpany's  business.  The  bank 
never  demanded  it  The  debt  of  the  com- 
pany to  the  bank,  for  which  Tuck's  note  was 
held  as  collateral,  was  never  paid  in  full; 
$20,000  behind  when  warehouse  failed.  None 
of  these  collateral  notes  were  ever  paid  di- 
rectly to  the  bank.  The  money  due  on  them, 
whai  collected  by  the  company,  was  credited 
to  the  maker,  and  used  in  the  regular  course 
of  business.  I  never  took  the  money  collect- 
ed on  a  note,  carried  it  to  the  bank,  and  took 
up  the  note.  When  we  had  settlements  with 
the  bank,  our  notes  would  be  renewed  or  paid. 
If  paid,  it  was  with  money  arising  from  the 
general  business.  Q.  Did  the  bank  know  you 
were  collecting  these  notes?  A.  Yes;  I  told 
you  I  went  to  the  bank,  and  told  Mr.  Hull 
that  I  wanted  the  Spratling  note  for  collec- 
tion." Cross-examined,  the  witness  said: 
"The  notes  placed  with  the  bank  as  collateral 
were  not  credited  to  the  company,  and  did  not 
affect  the  account  of  the  company  in  any  way, 
whether  one  was  withdrawn  or  not  They 
were  placed  with  the  Dank  as  security  for  the 
debt  of  the  company  to  the  bank.  The  Sprat- 
ling note  was  withdrawn,  with  the  bank's 
consent,  for  collection.  It  was  collected  for 
the  company,  not  for  the  bank.  I  don't  re- 
member w:hether  I  withdrew  the  McRce 
note.  That  was  withdrawn  for  the  purpose 
of  taking  a  Judgment,  with  the  bank's  con- 
sent The  effect  of  the  withdrawal  of  these 
notes  was  to  release  them  from  the  pledge  of 
them  as  security,  and  lessen  the  security  to 
that  extent.  These  are  the  only  two  I .  re- 
member. These  collateral  notes  remahied  in 
the  bank  various  lengths  of  time,  after  ma- 
turity as  well  as  before.  The  bank  never 
called  on  the  company  to  pay  the  Tuck  note 
or  any  of  the  collateral  notes.    The  indebted' 
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I  of  the  warAouae  to  the  iMuik  wu  rqnre- 
lented  by  noteo  ranglnf  from  80  to  90  dayi. 
When  ono  would  ftill  due,  tho  war^ooM 
would  pay  the  interest,  and  renew  the  note 
or  pay  the  note.** 

W.  D.  O'Farrell,  f(Hr  the  defense,  said:  *1 
am  one  of  the  firm  of  the  Beaves  Warehouse 
Oompaoy.  It  had  dealhigs  with  the  bank 
since  Its  organization,  about  eight  years  be- 
foie  failnre.  The  dealings  betwe^i  the  bank 
and  the  company  were  as  follows:  The  com- 
pany would  take  a  note  fkom  one  of  its  cus- 
tomers. All  such  notes  w^e  the  property  of 
the  company.  When  the  company  was  over- 
checked,  the  bank  would  call  on  them  for 
some  notes  to  make  a  showing  to  the  directors. 
We  then  deposited  notes  at  the  request  of  the 
president  of  the  banlc,  as  a  matter  of  accom- 
modation to  the  bank.  We  imew  when  a 
note  was  due.  If  a  customer  came  in  to  talce 
up  his  note,  we  had  the  bills  receivable  ac- 
count to  show  him,  and  the  note  was  paid  to 
the  Reaves  Warehouse  Company.  We  fre- 
quently had  collateral  notes  there  to  amount 
of  $50,000  or  more.  I  am  certain  we  were 
never  called  upon  to  pay  any  of  these  collat- 
eral notes.  They  were  taken  up  at  intervals, 
as  the  company  saw  fit  The  company  was 
never  urged  by  the  bank  on  these  notes,  nor 
any  one  giving  them.  The  company  collected 
such  notes;  the  bank  never  did.  I  have  no 
reason  to  doubt  that  the  bank  knew  that  the 
company  was  collecting  these  notes,  for  on 
several  occasions  I  have  gone  to  the  bank  and 
withdrawn  them,  not  to  return  them  or  to  pay 
them,  but  stating  that  I  wanted  them  for  col- 
lection. My  recollection  is  Mr.  Hull  would 
make  a  note  of  the  matter,  and  attach  It  to  the 
papers.  The  bank  never  demanded  payment 
of  the  company  of  any  such  notes.  They 
would  stay  in  the  bank  sometimes  a  year  or  a 
year  and  a  half.  The  bank  never  said  any- 
thing to  us  about  collecting  these  notes.  The 
company  collected  them,  whether  due  or  not 
The  bank  never  called  on  us  for  any  money 
collected  on  these  notes.  The  collateral  notes 
were  taken  out  at  intervals,  as  the  warehouse 
company  saw  fit  The  bank  collected  none  of 
these  notes  of  the  makers."  Gross-examined, 
the  witness  said:  "Withdrawing  collateral 
notes  from  the  bank  did  not  affect  the  d^t  due 
by  the  company  to  the  bank  in  any  way.  It 
only  decreased  the  security.  The  collections 
we  made  on  notes  that  had  been  placed  with 
the  bank  as  collateral  were  made  for  the  com- 
pany. When  we  withdrew  notes  for  collec- 
tion, it  was  to  collect  them  for  ourselves. 
When  we  took  them  out,  they  were  released 
from  the  pledge,  and  the  bank  liad  no  further 
interest  In  them.  When  we  placed  them  with 
the  bank,  I  don't  know  whether  we  expected 
the  bank  to  collect  them,  or  that  we  consid- 
ered that  matter.  If  we  had  put  a  govern- 
ment bond  In  the  bank  as  coUat^al,  we  would 
not  have  expected  the  bank  to  sell  the  bond 
till  the  debt  secured  by  It  was  due  and  un- 
paid.    The   bank   couldn't  do   that    If   the 


d^bt  waa  renewed,  they  eoaldn*t  sdl  the  bond. 
Tlie  fact  on  which  I  base  my  statement  thi^ 
the  bank  knew  we  were  collecting  the  notes 
placed  with  It  as  coUatetal  is  that  when  a 
party  who  had  given  the  company  a  note 
wanted  to  settle,  and  it  was  hi  the  bank  as 
collateral,  we  went  there,  and  got  it,  without 
objection.  When  the  Tu(d[  note  was  paid, 
the  company  did  not  have  it  The  payments 
were  made  to  the  Beaves  Warehouse  Ckun- 
pany,  for  its  own  account  We  did  not  un- 
dertake to  collect  it  as  agents  for  the  bank. 
Were  not  acthig,  in  collecting  it,  in  the  capac- 
ity of  agents.  We  were  not  trying  to  repre- 
sent the  bank.  We  stated  nothing  to  Mr. 
Tuck  about  any  authority  to  represent  the 
bank.  Did  not  report  to  the  bank  that  we 
had  collected  It  No  questions  were  asked  by 
the  bank,  when  we  would  get  these  collat- 
eral notes,  whether  we  were  gohig  to  bring 
the  money  back  to  the  bank,  or  how  we  were 
going  to  pay  it"  On  redhrect  he  said:  "We 
collected  these  coHateral  notes  because  the 
parties  owed  the  company,  and  wanted  to 
settle,— because  they  were  due  to  the  compa- 
ny. We  collected  the  notes  that  were  in  the 
hands  of  the  bank  because  we  had  the  'bills 
receivable'  and  account  against  the  customer. 
No  one  else  was  trying  to  collect  them.  The 
bank  was  making  no  effort  to  do  so.  The 
note  sued  on  was  never  withdrawn  frcHU  the 
bank.  Tuck  paid  the  note  to  the  Beaves 
Warehouse  Company  before  the  failure.  The 
warehouse  company  received  the  money,  and 
received  the  benefit  from  it" 

The  papers  referred  to  by  the  witness  Bry- 
an, and  mentioned  in  the  above  brief  of  his 
testimony  as  marked  "A"  and  *'B,'*  are  here 
set  forth: 

''Athens,  Ga.,  May  12th,  1888. 

''For  value  received,  we  hereby  transfer  to 

A.  L.  Hull,  Gashier,  the  following  notes: 

J.  W.  Jarrell.  dated  Mch.  80.  '88  due 

B.  A.  Bamett.  Apr.  18.  *•    " 
McOaaffhf>.T.    Je«- 

klns.and  McGanghej/ 
MalMbj  a  ATei7. 
J.  B.  Boawell  A.  Sons, 
Tho*.  B.  Fori  BOD. 
JaraM  B.  Randolph. 
McMahan  A  Wllklna. 
Malsbj  a  ATory, 
JeoM  WbtU. 

W.  M.  A  H.  A.  Hisrt.  Feb.  28. 
Hoiro  PhlUlpii.  Apr.  "Sis. 

K.  M.  McAlpinaCo.,  Apr.  21. 
J.  M.  Cailan.  "     80. 

Hant^n  ft  O' Kelly. 
John  W.  Semonr,     Umj    4, 
Comer  a  Carr,  **       L 


Nov. 


IT.  • 
26.  < 
21.  • 

18,  • 
1».  • 

10.' 


'88...f1.8ie  84 
'* ...  l.OCO  M 


...  2.M0  00 


-    Deo.  1. 


B.  B.  BursMa.  dated  May  7,  '88,  due  Oct.  U.  "SS...! 

••      ••  Nov.   U 

M  ..        ..     M    •.     «.   Dec  11, 

"The  foregoing  notes  are  deposited  with  the 
Bank  of  the  University  as  collateral  security 
for  any  and  all  indebtedness  to  said  bank  by 
the  Reaves  Warehouse  Company. 
"May  12th.  1888. 

"Reaves  Warehouse  Company, 

"W.  D.  O'FarrelL 


O«0 


BAKS.  OF  TBS  ITNIYEBSITY  t.  TUGK. 


?^W 


''SntMtltiited  for  abore: 


Huniaellt.  Power  ft  Co...^..^... 

Irwin,  CallsB  *Cow .^..^ 

W.  A.  QnflUaB  ft  Go ^ 

Coiner  ft  Csrr ..••..••..• 

^          .  •  8.000  60 

, «            J.800  00 

.......       .^.^    S.00O0O 

, -^«.^    ^w»»  1* 

MeMabsn  ft  Wllklns 

K.  fL  0'Brt«n. 

•« 

^^^    1.000  00 

. ..^    1,800  00 

1  MIA  OA 

-            ™.-     ...•      ^ -^...-    1,800  •• 

^'Reaves  Warehouse  Oompany* 

••D.  Jaakower,'* 

The  words  'Taken  out"  were  written  oppo- 
site the  names  of  McGanghey,  Jenkins  &  Mc- 
Ganghey,  Malsby  A  Avery,  J.  R.  Boswell  St 
Boss,  Malsby  &  Ayery,  Hngo  Phillips  and  R. 
B.  Burgess,  in  the  handwriting  of  A.  L.  Hull« 
cashier,  and  In  pencil. 

'*Afhens»  Ga.,  April  5th,  1892. 
^'For  and  in  consideration  of  advances  made 
UB  by  the  Bank  of  the  University,  we  hereby 
transfer  to  A.  L.  Hull,  cashier,  the  following 
notes  as  security: 

W.  B.  Tnefc.  dated  Ju.  S.  "M.  pBj* 
sbl«  Nor.  1.  tS $S.200  00,  Int.  p4.  8« 

J.  G.  MeBaa.  Dae:  28.  '91,  payabl* 
Od»2, 1.268  76,    ••     ••    " 

J.  W.  SpratllDflT.  Meh.  16.  'OS.  pay- 
able Not.  1. 'DS 676  18.    •••••• 

W.  B.  Power  ft  H.  O.  WiUlford. 
Dec  8.  fl.  payable  Od 7,888  88,     ••     ••    •• 

BeaTee  ft  Carlton,  Fab. 28.  '93.  paj- ' 
able  Oct.  1,  'O-i 8,000  00,    -     ••    •• 

RafiTee  ft  Carlton,  Feb.  88.  '92,  pay- 
able Not.  1.  •02..., aOOO  00,     "     ••    •• 

'*R.  K.  Reaves, 
"For  Reaves  Warehouse  Company. 
••Witnessed  by: 

••W.  T.  Bryan,  Notary  Public  0.  O.  Ga. 
••May  12th,  1802,  received  of  A.  L.  Hull, 
cashier,  note  of  J.  W.  Spratling,  $676.13. 
"Reaves  Warehouse  Company, 

"By  W.  T.  Bryan.** 

On  the  back  of  statement  of  transfer  ap- 
pears this: 

'•Dec.  30th,  1892.     Received  of  A.  L.  Hull, 
cashier,  J.  L.  McRee  note,  for  $1,263.76. 
"Reaves  W.  H.  Co., 
"By  W.  T.  Bryan.** 

There  was  a  verdict  for  the  defendant.  The 
plaintiff  made  a  motion  for  a  new  trial,  which 
being  overruled,  It  sued  out  a  ^wlt  of  certio- 
rari, which  being  In  turn  overruled.  It  ex- 
cepted. 

1-2.  The  proposition  announced  in  the  first 
headnote  which  precedes  this  opinion  is  so 
well  established  that  it  may  almost  be  said  to 
be  axiomatic.  We  therefore  neither  under- 
^take  to  discuss  it,  nor  to  cite  any  of  the  In- 
numerable authorities  which  might  be  quoted 
in  support  of  it  Indeed,  the  entire  case,  hi- 
dudlng  the  proposition  above  referred  to, 
was  practically  decided  and  settled  by  the  de- 
cision of  this  court  in  this  case  when  It  was 
here  for  review  upon  a  former  writ  of  error. 
.  See  96  Ga.  456,  23  S.  E.  467.  The  whole 
question  of  the  defendant's  liability  to  the 
plaintiff  depends  upon  whether  the  Reaves 
Warehouse  Company  was  the  agent  of  the 
bank,  either  express  or  implied.  It  being  a 
pledgee  for  value  of  the  note,  and  the  mon^ 


having  confessedly  not  been  paid  to  It,  but  to 
the  original  payee,  it  follows  that,  to  exctise 
the  maker  from  liability  to  the  pledgee,  he  is 
bound  to  prove  the  agency  of  the  person  to' 
whom  he  paid  the  money,  and  the  competency 
of  that  person  for  and  <n  behalf  of  the  bank 
to  receive  It  There  was  no  evidence  at  all 
that  the  payee  of  the  note  was  given  express 
authority  by  the  bank  for  and  on  its  behalf  to 
collect  the  money,  and,  if  an  agency  exist,  it 
must  of  necessity  arise  from  Implication,  and 
be  predicated  upon  the  course  of  dealings  be- 
tween the  bank  and  the  payee.  Implied 
agency  may  rest  either  upon  the  presumptlQii 
of  agency,  or  upon  the  doctrine  of  estoppd; 
and,  in  order  to  support  such  an  agency,  the 
evidence  must  be  such  as  to  show  either  that 
the  course  of  dealings  between  the  alleg^ 
principal  and  agent  was  of  such  a  character 
as  to  ralBe  an  inference  of  an  agency,  either 
general  or  special,  or  the  course  of  dealings 
has  been  such  as  to  mislead  one  into  treating 
another  as  the  agent  of  yet  another  person, 
to  the  prejudice  and  hijury  of  the  person  mis- 
led. It  is  of  the  essence  of  such  an  estoppel 
that  the  person  claiming  to  have  been  misled 
should  have  acted  upon  the  belief  that  the 
person  misleading  him  was  acting  for  and  on 
behalf  of  the  person  against  whom  he  seeks 
to  raise  the  estoppel;  for,  unless  the  alleged 
agent  professed  so  to  act,  or  the  person  In- 
jured was  induced  by  some  conduct  of  the  al- 
leged principal  to  treat  the  person  injuring  lilm 
as  the  authorized  agent  of  the  principal,  then, 
certainly,  no  estoppel  could  arise.  Mechem, 
Ag.  S§  83,  84.  According  to  his  own  testi- 
mony. Tuck,  the  defendant,  did  not  know  that 
the  bank  held  the  paper  until  after  it  had 
been  fully  paid  off  by  him,  but,  on  the  con^ 
trary,  supposed  thfit  it  was  at  the  warehouse. 
He  says  expressly  that  he  did  not  pay  the 
money  to  the  Reaves  Warehouse  Company, 
as  the  agents  of  the  bank,  but  as  a  debt  that 
he  owed  them;  that  he  never  heard  that  they 
were  agents  for  the  bank;  that  they  did  not 
claim  to  be  so;  that  he  did  not  know  of  any 
course  of  dealing  between  them  and  the  bank, 
but  that  he  paid  the  money  to  the  payees, 
because  he  supposed  they  held  the  note,  and 
did  not  ask  whether  they  had  it  or  not.  Bo 
far,  then,  as  this  defendant  is  concerned,  it  is 
manifest  that  no  such  estoppel  arises  agahist 
the  bank  as  would  raise  and  support  a  pre- 
sumption of  an  implied  special  agency  in  the 
Reaves  Warehouse  Company  to  collect,  for 
and  on  behalf  of  the  bank,  this  particular 
note.  It  was  insisted,  however,  that  the  evi- 
dence of  the  general  course  of  dealing  be- 
tween the  bank  and  the  Reaves  Warehouse 
Company  with  respect  to  other  debtors  of  the 
latter  company  whose  papers  had  been  pledged 
to  the  bank  as  collatera]  security  was  such 
as  to  raise  an  inference  ot  a  general  authority 
upon  the  part  of  the  Reaves  Warehouse  Com- 
pany to  collect  for  the  bank  moneys  due  upon 
any  papers  pledged  by  it  to  the  bank  as  col- 
lateral security.  We  do  not  think  there  is 
any  evidence  to  support  this  theory.     Accord- 
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in^  to  the  testimony  of  the  officials  of  the 
bank,  and  as  well  of  the  BeaveB  Warehouse 
.  Company,  the  latter  company,  in  maidng  col- 
lections from  their  debtors,  did  not  act  or  pro- 
fess to  act  for  and  upon  behalf  of  the  bank. 
Indeed,  this  theory  Is  entirely  negatived  by 
the  course  of  dealing  between  the  parties,  for 
the  reason  that,  in  the  only  two  instances  In 
which  the  Reaves  Warehouse  Company  pro- 
fessed to  act  for  the  bank,  the  bank  created 
an  express  agency  for  that  purpose,  by  deliv- 
ering to  it  for  collection  the  notes  which  had 
been  pledged  as  collateral  security  .by  the 
Beaves  Warehouse  Company.  The  facts 
here  in  the  record  make  a  case  of  peculiar 
hardship  as  against  the  defendant;  but  it  Is 
obvious,  from  his  own  account  of  the  trans- 
action, and  from  the  account  which  his  own 
witnesses  give  of  the  dealings  between  the 
parties,  that  the  bank  is  in  no  way  answerable 
for  the  consequences  of  his  own  indiscretion 
in  paying  to  the  Reaves  Warehouse  Company 
money  upon  account  of  a  promissory  note 
which  It  did  not  have  In  Its  possession  at  the 
time  it  demanded  payment  from  him.  Slight 
attention  to  this  important  matter  would  have 
protected  him  against  the  Imposition  which 
has  been  practiced  upon  him;  and  obviously, 
as  between  himself  and  the  bank,  which  in 
no  manner  participated  in  the  wrongful  act,  tte 
latter  ought  to  prevail.  Judgment  reversed* 

COBB,  J.,  disqualified. 

tl02  Ga.  556)  =-■ 

NATIONAL  BANK  OF  ATHENS  v.  TUCK 
et  al. 

(Supreme  Court  of  Georgia.     May  7,  1897.) 
ACTTOX  ON   NoTi:— Patmrnt. 
The  principles  announ^  by  this  court  in 
the  decision  of  the  case  of  Bank  ▼.  Tuck  (this 
day  rendered)  28  S.  E.  168,  control  this  case  ad- 
versely to  the  judgment  rendered  below. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Clarke  county; 
N.  L.  Hutchins,  Judge. 

Action  by  the  National  Bank  of  Athens 
against  W.  B.  Tuck  and  others.  Prom  a 
Judgment  for  defendants,  plaintiff  brings  er- 
ror.   Beversed. 

W.  S.  Basluffer  and  John  J.  Strickland,  for 
plaintiff  in  error.  Erwin  &  Erwin,  H.  C. 
Tuck,  and  Lumpkin  &  Burnett,  for  defend- 
ants in  error. 

PEB  CUBIAM.   Judgment  reversed. 

COBB,  J.,  disqualified. 


(95  Va.  258) 

MOOBB  et  aL  T.  POWELL  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 
27, 1887  J 
Wills— Govstruotion—Propbrtt  Dbvisbd. 
Testator  devised  all  his  property  to  his  wife 
during  her  life,  and  the  remainder  to  his  chil- 
dren,   providing,    however,   that  his   daugliters 
were  to  retain  ''the  old  homestead"  so  long  as 


they  were  single  and  unmarried.  He  and  his 
wife  severally  owned  tracts  of  land  adjoining 
each  other.  They  had  formerly  resided  on  her 
land,  but  at  the  time  the  will  was  made  and  at 
the  time  of  his  death  testator  resided  on  his  own 
land.  There  was  no  house  at  either  date  on  his 
wife's  land.  His  wife  survived  him.  and  dis- 
posed of  her  own  land  by  will,  though  it  was  sold 
after  her  death  to  pay  her  debts,  add,  that  the 
words  '*the  old  homestead"  referred  to  testator's 
own  land,  on  which  he  resided  when  his  will  was 
drawn  and  at  the  time  of  his  death. 

Appeal  from  circuit  court,  Augusta  county. 

Original  and  amended  bills  by  Powell  & 
Bryan  and  other  Judgment  creditors  against 
Maria  J.  Moore  and  others  to  subject  the  al- 
leged Interests  of  certain  of  the  defendants  in 
certain  lands  to  the  satisfaction  of  complain- 
ants' Judgments  against  them,  and  petition  by 
defendants  against  complainants  for  a  rehear- 
ing of  the  decree  entered  in  said  cause.  From 
a  decree  In  favor  of  complainants,  defendants 
Maria  J.  Moore  and  Sallie  S.  Moore  appeaL 
Reversed. 

Curry  &  Glenn  and  A.  C.  Braxton^  for  ap- 
pellants.    Patrick  &  Gordon,  for  appellees. 

CARDWELL,  J.  This  appeal  involves  a 
construction  of  the  will  of  Archer  M.  Moore, 
late  of  the  county  of  Augusta.  It  is  as  fol- 
lows: 

"I,  A.  M.  Moore,  of  the  county  of  Augusta, 
and  state  of  Virginia,  do  hereby  make  my  last 
will  and  testament  in  the  manner  and  form 
following;  that  Is  to  say:  I  will  and  give 
all  of  my  property,  both  real  and  personal,  to 
my  wife,  Mary,  for  her  natural  life,  for  the 
benefit  and  support  of  my  wife  and  children. 
Should  my  wife  marry,  then  the  aforesaid 
property  Is  to  go  to  my  children.  My  daugh- 
ters are  to  retain  the  old  homestead  so  long 
as  they  are  single  and  unmarried.  My  wife, 
Mary,  is  to  use  the  property  as  she  thinks  best 
for  the  education  and  support  of  my  children. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  seal  this  16th  day  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy.  [Signed]  Archer 
M.  Moore.     [Seal.]" 

The  will  was  admitted  to  probate  In  Au- 
gusta county  court  Maroh  30,  1870. 

It  is  agreed  in  the  argument  before  this  court 
that  the  testator  owned  no  real  estate  at  the 
date  of  his  will  or  his  death,  except  a  tract  of 
about  173  acres  of  land,  upon  which  he,  with 
his  family,  resided  when  his  will  was  writ- 
ten and  at  the  time  of  his  death;  and  that  his 
wife,  Mary,  owned,  as  her  maiden  land,  • 
tract  of  about  127  acres,  adjoining  testator's 
land.  The  sole  question,  therefore,  is,  to 
which  of  these  tracts  of  land  did  the  testator 
refer  In  the  clause  in  his  will,  **My  daughters 
are  to  retain  the  old  homestead  so  long  as  they 
are  single  and  unmarried,"— to  his  own  land  or 
that  of  his  wife? 

The  commissioner  to  whom  the  cause  was 
referred,  in  his  report,  made  December  2,  1873. 
after  stating  that  the  testator  left  surviving 
him  eight  children,  of  whom  the  appellants. 
Maria  J.  and  Sallie  S.  Moore,  are  his  only  un- 
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married  daughters,  and  that  they  claimed  po»- 
■eaeloii  of  the  173-acre  tract  mider  the  will, 
and  that  it  could  not  be  sold  or  rented  to  pay 
the  debts  of  their  co-devlsees,  says,  In  Inter- 
preting the  words  'the  old  homestead":  **He 
[testator]  and  Us  family  had  formerly  lived 
on  an  adjoining  tract,  owned  by  Mrs.  Moore; 
and  Keiser  and  wife  contended  that  the  refet^ 
ence  was  to  said  tract,  the  testator  imagining 
that  he  had  a  right  to  dispose  of  It  The  un- 
dersigned would  think  this  the  natoral  Inter- 
pretation of  the  words,  but  the  dwelling  on  the 
old  homestead  proper  had  disappeared  at  the 
date  of  the  will,  and  It  Is  not  to  be  presumed 
that  the  testator  meant  to  leave  his  unmarried 
daughters  land  without  a  shelter.'' 

But  In  a  more  recent  report,  which  Is  con- 
firmed by  the  decree  appealed  from,  the  same 
commissioner  recedes  from  the  position  taken 
tn  his  former  report  as  to  which  tract  of  land 
was  meant,  and,  after  stating  tfie  facts  of  the 
case,  are  these:  "Mrs.  Mary  B.  Moore,  wife 
of  A.  M.  Moore,  owned  a  tract  of  land  on 
which  the  family  originally  lived.  The  latter 
part  of  Moore's  life,  however,  was  spent  on 
land  purchased  by  himself,  and  there  he  made 
his  will,"  he  (the  commissioner)  concludes  that 
the  words  "the  old  homestead"  referred  to  BCrs. 
Moore's  land,  and  not  to  testator's. 

It  is  also  admitted  that  Mrs.  Moore  lived 
about  20  years  after  her  husband's  death, 
and  disposed  of  her  own  land  by  will,  but  It 
was,  after  her  death,  sold  to  pay  her  debts. 

Even  if  there  were  any  latent  ambiguity 
In  the  will  of  the  testator,  Moore,  admitting 
of  parol  evidence  to  explain  it,  there  is  no 
evidence  in  the  record  to  sustain  the  finding 
of  the  commissioner  in  interpreting  t)ie  will. 
In  fact,  the  only  evidence  returned  with  his 
report  is  the  deposition  of  MrSw  Pattie  B. 
Keiser,  a  married  daughter  of  the  testator, 
and  the  only  question  asked  her  in  this  con- 
nection was,  "What  property  did  the  children 
of  your  father  take  under  his  will,— what 
real  estate?"  To  which  she  replied,  "They 
took  the  old  homestead;  that  is,  the  house 
he  lived  in,  his  own  property." 

If  it  were  not  conceded  by  counsel  for  ap- 
pellees that  parol  evidence  is  not  admissible 
to  prove  a  case  of  election,  and  that  It  must, 
if  available,  appear  on  the  face  of  the  will 
in  clear  terms,  the  rule  is  too  well  estab- 
lished to  need  citation  of  authority.  It  Is 
equally  as  weU  settled  that,  if  the  testator's 
expression  will  admit  of  being  restricted  to 
property  belonging  to  him.  It  will  be  inferred 
he  meant  not  to  dispose  of  that  over  which  he 
had  no  disposing  power.  2  Lomax,  Dig.  18, 
and  authorities  cited. 

The  testator,  Moore,  had  no  disposing  pow- 
er over  the  land  of  his  wife.  The  only  In- 
terest be  had  In  it  ceased  at  his  death,  as 
he  is  presumed  to  have  known;  and  there  Is 
not  the  slightest  Indication  in  the  language 
employed  in  his  will  that  he  intended  to  dis- 
pose of  his  wife's  land.  Neither  in  the  will 
nor  in  the  meager  testimony  in  the  record  is 
there  an  intimation  that  Mrs.  Moore's  land 


was  universally  known  and  described,  or 
even  spoken  of,  as  '*the  old  homestead,"  as 
was  the  case  in  Penn  v.  Guggenheimer,  76. 
Va.  846,  where  the  term  "home  place"  was 
so  universally  used  in  describing  a  certalB 
tract  of  land  that  the  court  held  that  this 
term  used  in  the  testator's  will  could  not 
have  referred  to  any  other. 

So,  to  refer  the  words  "old  homestead," 
used  in  the  will  of  A.  M.  Moore,  to  the  lands 
of  Mrs.  Moore,  would  be  to  resort  to  con- 
jecture, which  is  never  permissible.  As  was 
said  by  Keith,  P.,  in  Waring  v.  Bosher,  91 
Va.  280,  21  S.  B.  464:  '*The  object  of  courts 
hi  construing  wills  is  to  arrive  at  the  true 
Intent  of  the  testator,  but  that  intent  is  to 
be  gathered  from  the  language  used.  Con- 
jecture, it  has  been  said,  cannot  be  permitted 
to  usurp  the  place  of  Judicial  conduslon,  nor 
supply  what  the  testator  has  failed  suffi- 
ciently to  indicate.  The  Intention  must  be 
collected  from  the  words  of  the  will,  for  the 
object  of  construction  Is  not  to  ascertain  the 
presumed  or  supposed,  but  the  expressed,  in- 
tention of  the  testator;  that  is,  the  meaning 
which  the  words  of  the  will,  correctly  inter- 
preted, convey." 

We  are  of  opinion  that  the  decree  M>pealed 
from  in  this  cause,  in  so  far  as  It  construes 
the  words  "the  old  homestead"  In  the  will 
of  Archer  M.  Moore,  deceased,  as  r^erring  to 
the  lands  of  his  wife,  and  not  to  the  tes- 
tator's own  land,  upon  which  he  resided 
when  his  will  was  written  and  at  his  death, 
sought  to  be  subjected  to  the  claims  of  ap- 
pellees, is  erroneous.  It  is  therefore  reversed 
and  annulled,  and  the  cause  is  remanded  to 
the  circuit  court  for  such  further  proceedings 
herein  as  may  appear  proper  in  accordance 
with  the  views  expressed  In  this  opinion. 


(96  Va.  187) 
SOUTHERN  B.  CX).  v.  SMITH. 
(Supreme  Oovrt  of  Appeals  of  Virginia.     Sept 

28,  1887.) 
Carriers  of  Passbngbks— Contributort  Negli* 

OBNOB— DAMAOBS— EZOBSSIVB  VbRDICTS. 

1.  When  a  passenger  train  stops  at  a  depot, 
and  the  pasaengen  are  invited  to  alight,  and  are 
in  the  act  of  doing  bo,  it  is  not  neghgence  for  a 
passenger,  who  has  been  informed  by  one  of  the 
train  nfflcials  that  the  train  will  stop  10  or  15 
minutes,  to  go  teoiporarily  upon  the  platform 
of  the  coach  to  greet  a  friend,  and  bring  her  into 
the  car. 

2.  A  verdict  for  damages  win  not  be  disturbed 
on  appeal  where  no  partiality,  prejudice,  or  mis- 
taken view  of  the  merits  appears  to  have  influ- 
enced the  jury. 

Appeal  from  circuit  court,  Albemarle  county. 

Action  by  May  E.  Smith  against  the  South- 
em  Railroad  Ck)mpany.  There  was  a  judg- 
ment for  plaintiff.  Defendant  i^peals.  Af- 
firmed. 

O.  M.  Blackford,  for  appellant  J.  P.  Jeffries 
and  Duke  &  Duke,  for  appellee. 

HARRISON,  J.  This  action  was  brought  by 
Miss  May  B.  Smith  to  recover  damages  for 
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iBjuries  (Enutalned  t^^  liier  while  a  paflsenger  on 
ibe  railway  of  the  defendant  company.  It  ap- 
pears that  the  plaintiff  boaght  her  ticket  at 
Lynchburg,  and  started  on  a  regular  passen- 
ger train  of  the  defendant  company  for  her 
home,  in  Bappahannoclc  county;  that  she  had 
an  appointment  to  n^eet  a  lady  friend  at  Char- 
lottesYllle,  and  before  reaching  that  point  in- 
quired of  an  ofSdal  of  the  train  how  long  they 
would  wait  there,  and  was  informed  that  the 
train  would  stop  there  10  or  15  minutes;  that 
when  the  train  had  come  to  a  full  stop  at 
Oharlottesville,  and  while  the  passengers  were 
in  the  act  of  alighting,  the  plaintiff,  who  was 
occupying  the  rear  ooach,  stepped  to  the  rear 
platform  to  meet  her  friend,  and  bring  her  into 
the  car;  that  just  as  she  stepped  upon  the 
platform,  and  while  in  the  act  of  greeting  her 
friend,  the  train  started  with  a  sudden  and 
Yiolent  Jerk,  that  caused  it  to  run  forward  two- 
thirds  the  length  of  a  coach,  throw  passengers 
down  in  the  car,  and  precipitate  both  the 
plaintiff  and  her  friend  headlong  from  the  plat- 
form to  the  ground. 

Upon  these  facts  the  defendant  company 
moved  the  court  to  give  the  following  instruc- 
tion: 

**The  court  instructs  the  Jury  that  platforms 
of  passenger  cars  are  proyided  by  the  railroad 
company  for  the  convenience  of  passengers  in 
getting  on  and  off  trains,  and  not  for  the  use 
of  passengers  for  standing  and  greeting 
friends;  and  therefore,  if  the  Jury  believe  from 
the  evidence  that  the  plaintUT,  at  the  time  of 
the  accident  of  which  complaint  is  made  in 
this  suit,  was  not  in  the  act  of  either  getting 
on  or  off  of  the  train,  and  was  standing  on  the 
platform  in  the  act  of  greeting  her  friend,  and 
that,  while  so  standing,  she  was  thrown  off 
by  a  sudden  start  forward  of  said  train,  and 
thus  injured,  then  the  Jury  must  find  for  the 
defendant,  even  if  it  believes  that  the  sudden 
Jerk  resulted  from  the  negligence  on  the  part 
of  the  employes  of  the  defendant." 

This  instruction  the  court  refused  to  give, 
and  in  lieu  thereof,  on  motion  of  the  plaintiff, 
gave  the  following: 

"The  court  instructs  the  Jury  that  a  passen- 
ger upon  a  railroad  train,  after  said  train  has 
stopped  at  the  regular  station,  has  a  right  to 
go  upon  the  platform  of  said  ooach  in  which 
said  passenger  may  be,  and  within  the  time 
allowed  by  the  rules  of  the  company  for  the 
stopping  of  said  train  at  said  station,  so  that 
said  passenger,  being  upon  said  platform,  does 
not  interfere  with  the  proper  management  of 
said  train,  or  with  passengers  alighting  there- 
from or  getting  thereon;  and  that  it  is  not 
per  se  negligence  so  to  do,  and 'that  the  mere 
fact  of  a  passenger  being  upon  the  platform  of 
a  coach  under  such  circumstances  does  not 
constitute  negligence  upon  the  part  of  said  pas- 
senger. 

••The  court  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  defendant 
company,  through  their  agents,  employds,  and 
servants,  while  the  train  of  said  company  was 
at  the  depot  in  the  act  of  disdiarging  passea- 


gers,  negligently  and  violently  started  its  tzaiii> 
from  a  standstill,  without  notice  or  warnings 
to  Its  passengers,  the  safd  company  is  respon- 
sible for  all  injury  resulting  to  a  passenger 
from  their  act 

"If  the  Jury  beHeve  from  the  evidence  that 
the  defendant  company  had  stopped  its  train 
at  the  Union  Station  Ui  Oharlottesville  on  the^ 
occasion  of  the  accident  complained  of  in  the* 
plaintiff's  declaration,  and  that  passengera^ 
were  in  the  act  of  leaving  said  train,  or  were 
standing  up  in  and  upon  the  said  train,  that 
it  was  negligence  in  the  said  company,  ita 
agents  or  employte,  to  start  or  run  said  train 
without  giving  fair  and  ample  notice  to  sald^ 
passengers  of  its  intention  so  to  do,  and  any 
passenger  injured  by  the  said  act  of  said- 
company  is  entitled  to  recover  damages  for 
such  negligence,  and  if  the  Jury  beiievea 
from  the  evidence  that  the  plaintiff  was  a 
passenger  at  the  time,  and  not  in  fault,  she 
is  entitled  to  recover. 

'The  court  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  defend- 
ant was  guilty  of  negligence  upon  the  occa- 
sion mentioned  in  the  plaintiff's  declaration, 
and  that  as  a  result  of  that  negligence  the* 
said  plaintiff  was  injured,  they  can  take  into 
consideration  not  only  the  bodily  pain  and 
suffering  of  the  plaintiff,  and  the  ezpensea 
she  has  been  put  to,  but,  in  addition,  may 
aUow  such  damages  as  may  reasonably  seem- 
to  them  fit  for  the  mental  suffering  and  nerv- 
ous shock  which  has  resulted  or  may  result, 
from  the  said  negligent  act  of  said  defend- 
ant" 

This  action  of  the  court  In  refusing  the  in- 
structloii  asked  for  by  the  defendant  and  ln« 
giving  those  asked  for  by  the  plaintiff  con- 
stitutes the  first  assignment  of  error. 

The  negligence  of  the  company  is  conceded, 
and  the  instruction  asked  by  the  defendant 
raises  the  question  whether  or  not  the  act 
of  the  plaintiff  was  such  contributory  negli- 
gence as  to  defeat  her  right  to  recover. 

It  is  true,  as  contended  on  behalf  of  the 
defendant,  that  the  platform  of  a  ciBur  is  not 
made  as  a  place  for  friends  to  embrace  each 
other;  but,  when  inquiry  has  been  made,  and« 
a  passenger  is  lulled  into  security  by  the  in- 
formation that  a  train  will  stop  15  minutes  at 
a  given  station,  and  the  train  does  stop,  and" 
passengers  are  invited  to  alight,  and  are  in 
the  act  of  alighting,  under  such  circumstan- 
ces a  passenger  is  not  guilty  of  negligence 
who  goes  temporarily  upon  the  platform  for- 
the  purpose  of  greeting  a  friend,  and  bringing^ 
her  into  the  car. 

There  is  no  evidence  tending  to  show  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, and  therefore  the  instruction  asked  for- 
by  the  defendant  was  properly  refused. 

It  is  not  necessary  to  consider  the  Instruc- 
tions given  by  the  court  in  detail.  It  1^  suffi- 
cient to  say  that  taken  as  a  whole,  the  plain- 
tiff being  free  from  fault  they  could  not  pos- 
sibly prejudice  the  defendant  company. 

Upon  well-settled  principles  this  court  can- 
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net  dtetmb  the  reMct  of  the  inrj  npon  the 
cxound  that  it  Is  ezcessiye,  there  being  noth- 
ing to  warrant  the  belief  that  theiy  were  In- 
fluenced by  partiality  or  prejudice,  or  were 
misled  by  some  mistaken  view  of  the  merits 
of  the  case.  Railroad  Go.  t.  Shott,  92  Va.  di, 
22  8.  B.  811. 

The  Judgment  of  the  lower  court  must  be 
afirmed. 

(95  Va.  22S) 
GENTBAL  LAND  CO.  OF  BUCHANAN  T. 

JOHNSTON. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

27.  1807.) 

Spboitio  Pirfobmancb—Unilatkiial  Contbacts 
— Mutuality— Iff oTTCi  to  Limit  Liabil- 

ITT— DrPRBOTATIO!!   IN  VaLUB. 

1.  It  Is  sulOdeDt,  In  order  to  entitle  one  to 
specific  performance  of  a  contract  In  equity,  that 
It  be  signed  by  defendant,  who  Ib  the  party  to 
be  charged  thereby,  as  plaintiff,  by  the  institu- 
tion of  EIb  suit.  In  writing  consents  to  the  con- 
tract, and  makes  the  remedy  as  well  as  the  obli- 
gation mutual. 

2.  Under  an  agreement  to  protect  the  yendor 
In  a  suit  against  him  InvolTing  the  title  to  real 
estate,  and  to  purdiase  such  property  in  tlie 
event  of  his  success  therein,  the  yendee  could 
not  limit  its  liability  to  the  vendor  to  the  time 
consumed  in  litigation  in  the  circuit  court,  by  no- 
tice that  it  would  not  be  further  liable,  where 
the  contract  contained  nothing  so  limiting  its 
habllitv. 

8.  The  fact  that  the  property  hi  question  lost 
its  speculative  value  to  the  vendee  before  such 
litigation  was  finally  determined  could  not  affect 
the  rights  of  the  vendor,  where  he  was  in  no 
manner  responsible  for  such  result. 

Appeal  from  drcuit  court,  Botetourt  county. 

BiH  by  A  Nash  Johnston  against  the  Cen- 
tral Laud  Company  of  Buchanan.  From  a  de- 
cree In  favor  of  complalDant,  defendant  ap- 
{)ealfl.    Modified. 

Benjamin  Haden  and  Cocke  &  Glasgow,  for 
appelant    B.  M.  Pendleton,  for  appellee. 

HARRISON,  J.  This  suit  was  brought  by 
the  appellee,  A.  Nash  Johnston,  to  enforce  the 
specific  performance  of  a  contract  for  the  sal^ 
of  certain  land,  made  by  him  to  the  appellant, 
the  Central  Land  Company,  through  its  agent, 
William  Jolliffe.  The  written  evidence  to  sup- 
port this  contract  Is  the  following  memoran- 
dnm  or  note  thereof,  in  the  shape  of  a  resolu- 
tion of  the  board  of  directors  of  the  company, 
which  was  duly  entered  upon  their  minutes: 

"On  motion  of  Mr.  Weeks  that  the  board  ap- 
prove the  action  of  Major  Jolliffe  in  the  Gray- 
Un  land  matter,  and  agree  to  protect  Dr.  A. 
N.  Johnston  In  the  suit  histituted  against  him, 
to  pay  the  costs  of  same  if  it  goes  against  him, 
and  to  purdmse  the  land  from  him  for  $2,500 
ff  It  goes  in  his  favor."  This  minute  was 
«lgned  by  the  president  and  secretary  of  the 
appellant  company. 

In  explanation  of  this  resolution.  It  appears 
that  appellee  had  bought  this  land  from  Lewis 
H.  Grayblll  and  wife,  and  that,  at  the*  time 
of  the  transaction  under  consideration,  a  suit 
had  been  brought  against  appellee  and  the 
OraybOls  by  one  E.  J.  Brugh,  who  claimed 


the  land  under  an  option  gtven  hbn  thereat 
prior  to  the  sale  to  appellee.  See  the  case  of 
GraybiU  y.  Bmgh,  8»  Va.  885,  17  S.  B.  658. 
This  was  the  suit,  then  pending  In  the  dr- 
cuit court  of  Botetourt  county,  which  la  re- 
ferred to  in  the  resolution. 

That  the  resolution  of  a  board  of  directors, 
duly  signed  by  its  president  and  secretary, 
which  sufllcioitly'  sets  forth  the  terms  of  a 
eontract,  Is  a  compliance  with  the  statute  of 
frauds,  we  do  not  understand  to  be  questioned. 
See  Cook,  Stodis,  Stockh.  &  Corp.  Law,  I  714, 
and  cases  there  dted. 

The  first  error  assigned  is  that  the  contract 
evidenced  by  this  resolution  is  not  mutual; 
that,  not  behig  signed  by  appellee,  It  could  not 
be  enforced  against  him;  and  therefore  ap- 
pellee should  not  be  allowed  to  oiforce  it  In 
a  court  of  equity  against  appellant 

There  are  unquestionably  strong  reasons 
that  can  and  have  been  assigned  in  support 
of  this  proposition,  but  the  doctrine  In  this 
country  and  Bngland  is  now  firmly  settled  by 
an  overwhelming  weight  of  authority  that  spe- 
dfic  performance  will  be  decreed  agabist  the 
party  who  signed  the  contract,  although  the 
other  party  did  not  sign,  and  although  there 
is  no  mutuality  of  remedies  between  the  par- 
ties at  the  time  the  contract  is  made. 

In  Browne,  St.  Frauds,  §  866,  it  Is  said: 
"It  has  been  sarlously  doubted  by  a  very  emi- 
nent judge  whether  an  agreement  of  which  the 
memorandum  was  signed  by  one  party  only 
should  be  enforced  against  the  other  In  a  court 
of  equity,  upon  the  ground  that,  tf  so.  It  would 
follow  that  the  court  would  decree  a  specific 
performance  when  the  party  called  upon  to 
perform  might  be  In  this  situation:  that,  if 
the  agreement  was  disadvantageous  to  him, 
he  would  be  liable  to  the  performance,  and 
yet,  if  advantageous  to  him,  he  could  nut  com- 
pel a  performance.  Notwithstanding  this 
doubt,  however,  the  rule  is  firmly  settled  that 
in  equity  for  obtaining  a  specific  execution,  as 
weD  as  at  law  for  recovering  damages,  the  sig- 
nature of  the  party  who  makes  the  engage- 
ment Is  an  that  the  statute  requires;  and 
this  is  put  upon  the  ground.  In  addition  to  the 
unqualified  language  of  the  statute  Itself,  that 
the  plaintlfr,  by  his  act  of  filing  the  blU,  has 
made  the  remedy  mutual.*'  Mr.  Pomiiroy,  In 
his  work  on  Contracts  (section  170),  says: 
•The  second  general  exception  to  the  require- 
ment of  mutuality  Includes  all  those  agree- 
ments  which,  by  the  provisions  of  the  statute 
of  frauds,  must  be  In  writing,  and  whlc^.  In 
conformity  with  the  overwhelming  weight  of 
Judicial  authority,  need  only  to  be  signed  by 
the  party  to  be  charged;  that  is,  by  the  de- 
fendant in  the  suit  brought  upon  the  contract 
It  follows,  therefore,  that  the  plaintiff,  who 
has  not  signed  the  memorandum,  niay  enforce 
a  spedfic  performance,  although  no  relief 
could  be  obtained  against  him  in  respect  of 
the  promises  made  therdn  on  his  part" 

Mr.  Minor  says:  "It  Is  not  necessary  that 
the  writing  should  be  signed  by  both  parties; 
it  is  enough  if  It  be  signed  by  the  party  to 
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be  charged.  Nor  does  this  doctrine  confliet, 
as  Lord  Bedesdale  supposed  In  Lawrenson  y. 
Butler,  1  Schoales  &  L.  13,  with  the  principle 
that  In  every  contract  there  must  be  mutual- 
ity of  obligation;  for  the  statute  determines 
nothing  as  to  the  obligation  of  the  contract, 
out  only  forbids  any  action  to  be  brought 
thereon  unless  the  contract  be  in  writing, 
etc;  and,  moreoyer,  when  the  other  party  in- 
stitutes proceedings  upon  the  contract,  he 
thereby,  In  writing,  consents  to  it"  2  Minor, 
Inst.  marg.  p.  760. 

In  Virginia,  while  there  have  been  expres- 
sions Indicating  a  tendency  of  the  Judicial 
mind  to  the  view  that  the  contract  must  be 
signed  by  both  parties,  as  In  Hoover  v.  Cal- 
houn, 16  Grat  112,  the  question  has  remained 
an  open  one  up  to  this  time,  with  the  excep- 
tion of  the  case  of  Wood  v.  Dickey,  90  Va. 
100,  17  S.  B.  818,  which  is  now  relied  on  in 
support  of  the  contention  of  appellant  In 
that  case  a  rehearing  was  allowed,  and,  pend- 
ing the  rehearing,  the  case  was  settled  and 
dismissed  without  a  final  decision.  It  can- 
not therefore  be  accepted  as  controlling  au- 
thority In  this  case.  Regarding  the  ques- 
tion, therefore,  as  still  an  open  one  in  this 
state,  the  court  Is  of  opinion  that  It  was  not 
necessary  for  the  the  contract  under  con- 
sideration to  be  signed  by  appellee  to  entitle 
him  to  its  specific  performance  In  equity;  it 
was  sufficient  that  ft  was  signed  by  appellant 
the  party  to  be  charged  thereby;  that,  when 
appellee  instituted  his  suit  to  enforce  specific 
performance  of  the  contract  he  thereby,  in 
writing,  consented  to  it  and  made  the  reme- 
dy as  well  as  the  obligation  mutual 

It  is  further  contended  by  appellant  that 
the  contract  should  not  be  enforced,  because 
the  company,  by  the  written  memorandum, 
only  contemplated  the  litigation  of  the  title 
in  the  circuit  court;  that  the  land  was 
bought  for  purposes  of  speculation,  and  It 
was  therefore  important  if  appellant  was  to 
become  the  owner,  that  It  should  be  in  a 
reasonable  time;  that  the  delay  until  the 
final  decision  of  the  case  by  this  court  In 
consequence  of  the  collapse  In  the  spirit  of 
speculation,  had  left  the  land  without  value 
to  any  one  except  for  farming  purposes;  and 
that  after  the  decree  of  the  circuit  court  ap- 
pellant had,  through  its  attorney,  notified  ap- 
pellee in  writing  that  it  would  not  be  further 
liable  for  any  costs,  charges,  or  liabilities 
about  the  suit. 

There  is  nothing  in  the  language  of  the 
resolution  adopted  by  the  company  as  the 
written  evidence  of  Hs  contract  to  Justify 
the  contention  that  Its  liability  was  lim- 
ited to  the  time  the  litigation  lasted  in  the 
circuit  court  B.  J.  Brugh  was  claiming 
the  land  of  the  Graybills  at  $1,200.  Appel- 
lee had  agreed  to  pay  them  $2,000  for  it 
When,  therefore,  the  circuit  court  decided 
that  Brugh  had  the  better  right  the  Gray- 
bills  at  once  took  an  appeal  from  that  deci- 
sion, which  resulted  In  its  reversal,  and  in 
establishing  the  title  of  appellee,  and  fixing 


his  llabllltj  to  pay  $2,000,  tlie  purchase  price 
agreed  upon  by  hinL  The  resolution  of  the 
company  Is  a  plain,  unambiguous  agreement 
to  protect  appellee  In  the  suit  instituted 
against  him,  without  limitation  upon  the 
right  of  the  parties  to  have  the  decision  of 
the  lower  court  reviewed  by  this  court;  and 
that  right  could  not  be  taken  away  or  abridg- 
ed by  the  notice  given  by  the  company, 
through'  its  attorney,  that  it  would  Incur  no 
liability  subsequent  to  the  decree  of  the  circuit 
court  Nor  can  the  fact  that  the  property 
lost  its  value  to  appellant  before  the  suit  in- 
volving the  title  was  finally  settled  affect 
the  rights  of  appellee.  He  was  in  no  way 
responsible  for  that  result  &iid  cannot  be 
made  answerable  therefor. 

It  is  further  contended  that  the  relief 
prayed  for  in  the  bill  cannot  be  granted,  be- 
cause the  contract  there  set  up  is  different 
from  that  claimed  to  have  been  proved.  It 
is  insisted  that  the  only  contract  which  can 
bind  the  company  is  set  forth  in  the  resola- 
tlon  of  Its  board  of  directors;  that  under  the 
terms  therein  set  forth,  the  purchase  price, 
$2,500,  was  to  be  paid  in  cash,  whereas  th9 
bill  asks  that  the  company  be  required  to  pay 
$666  in  cash,  to  assume  two  notes  In  fiivoi 
of  Mrs.  Graybill  for  $666.66  each,  and  to  pa^ 
appellee  his  profit  on  the  sale,  of  $500. 

The  bill  expressly  alleges  that  the  company 
purchased  the  land  upon  the  terms  of  the  resolu- 
tion. It  does  further  allege  that  the  purchase 
price  was  to  be  discharged  by  pajring  to  Mrs. 
Graybill  the  amount  due  her  on  the  land,  and 
paying  the  balance  to  appellee.  If  it  had  ap- 
peared that  any  part  of  the  purchase  money 
was  due  to  a  third  person,  the  court  would  have 
ordered  It  to  be  paid  to  that  person,  without 
alleging  the  fact  that  it  was  so  due.  In  its  an- 
swer to  the  bill,  appellant  admits  that  Mrs. 
Graybill  owned  the  land,  that  appellee  bought 
from  her,  and  admits  that  the  resolution  was 
adopted,  but  insists  that  it  was  done  at  a  time 
when  the  land  would  have  been  valuable  to  it 
and  was  In  anticipation  of  its  being  acquired 
in  a  short  time.  Under  the  terms  of  the  reso- 
lution, the  time  did  not  arrive  when  appellee 
could  demand  payment  of  the  purchase  money 
until  the  title  was  finally  settled  by  the  decree 
of  this  court.  At  that  time  the  Graybill  pur- 
chase money  was  due  and  payable,  and  the 
decree  of  the  lower  court  directs  to  wh(Mn  the 
purchase  money  due  from  the  company  shall  be 
paid  in  cash.  It  sufficiently  appears  that  the 
company  understood  that  appellee  had  bought 
the  land  from  Mrs.  Graybill,  and  expected  and 
Intended  to  pay  the  amount  due  her,  and  pay 
appellee  the  balance.  The  resolution  recog- 
nizes the  existence  of  Mi*^  Graybill's  interest  in 
these  words:  "That  the  board  approve  the 
action  of  Major  Jolllffe  hi  the  Graybill  land 
matter,  and  agree  to  protect  Dr.  A.  N.  Johnston 
in  the  suit  instituted  against  him.**  The  com- 
pany, must  have  known  all  about  the  character 
of  the  suit  they  were  obligating  themselves  to 
protect  Dr.  Johnston  in.  A  reference  to  that 
suit  discloses  the  fact  that  they  were  buying  tb« 
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Iflnd  apon  whlcH  the  purchaBe  money  due  tb 
Mrs.  Grayblll  was  outstanding.  That  the  com- 
pany knew  that  part  of  Its  agreed  pnrchase 
money  would  go  to  Mrs.  GrayblU  in  discharge 
of  her  ddt»t  against  the  land,  and  that  it  was 
the  understanding,  under  the  resolution,  that  it 
would  protect  appellee  against  that  purchase 
mon«y,  further  appears  from  a  receipt  giTcn 
appellee  to  the  company  for  $718.64,  which  de- 
dcrlbes  said  amount  "as  this  sum  paid  by  him 
to  Mrs.  GrayblU  on  account  of  tract  of  land." 
It  can  hardly  be  presumed  that  the  company, 
when  they  made  this  payment,  did  not  Imow 
that  it  was  hi  discharge  of  the  first  payment 
due  Mrs.  Graybill  (m  the  land;  that  there  were 
two  other  payments  due  her;  and  that  they 
were  paying  it  \u  pursuance  of  their  contract 
to  protect  appellee  hi  the  suit  then  pending 
against  him. 

The  circuit  court  referred  the  cause  to  a  com- 
missioner, to  ascertain  and  report  an  account 
of  the  rents  of  the  land  since  the  date  of  the 
contract  sought  to  be  enforced,  and  any  other 
mattor  deemed  pertinent  or  required  to  be  stat- 
ed by  any  party  in  hiterest  After  due  notice 
to  all  parties,  the  commissioner  ascertained 
that  after  crediting  Mrs.  Graybill  with  taxes 
paid,  and  charging  her  with  the  use  of  the  land, 
there  was  a  balance  due  her  of  |1,592.09,  with 
Interest  on  |1,333.34  from  May  1,  1886.  This 
result  was  reached  by  allowing  interest  on 
the  debt  from  March  22,  1890,  the  date  of 
Mrs.  Graybill's  sale  to  appellee.  The  com- 
missioner further  ascertained  that  there  was 
due  appellee,  after  the  payment  of  Mrs.  Gray- 
bill's  debt,  the  sum  of  $500,  with  Interest 
from  April  14,  1890,  the  date  of  appellee's 
sale  to  the  company.  This  report  was  con- 
firmed, and  the  decree  of  the  court  is  in  ac- 
cordance with  its  findings. 

The  decree  correctly  ascertains  the  amount 
due  Mrs.  Graybill;  but  it  is  erroneous  in  as- 
certaining the  amount  due  the  appellee,  A. 
Nash  Johnston.  Under  the  terms  of  the 
resolution,  the  land  was  to  be  paid  for  at  the 
price  of  $2,500  if  the  suit  involylng  the  title 
was  decided  in  favor  of  said  Johnston.  In 
ascertaining,  therefore,  the  sum  due  appel- 
lee, the  principal  sum  of  $2,500  should  bear 
Interest  from  April  20,  1893,  the  date  of  the 
final  decree  of  this  court  in  the  case  of  Gray- 
bfll  ▼.  Brugh,  and  that  amount  credited  by 
such  sums  as  appellant  may  appear  to  be  en- 
titled to,  and  the  residue  decreed  in  favor  of 
A.  Nash  Johnston. 

The  decree  appealed  from  must  be  amended 
In  this  respect,  and  the  cause  will  be  remand- 
ed for  that  purpose,  and,  thus  amended,  it 
most  be  aflSrmed. 
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Taxation— Li  EN— Priority. 

Tlie  lien  of  the  commonwealth  as  purchaser 

•t  a  sale  for  delinquent  taxes  accruing  on  realty 
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after  the  death  of  the  owner  is  superior  to  the 
rights  of  creditors  of  the  owner  whose  claims 
arose  prior  to  his  death,  and  were  reduced  to 
Judgment  after  that  event,  and  before  the  taxes 
were  assessed. 

Appeal  from  circuit  court,  Albemarle  county. 

Petition  by  the  commonwealth  against  Ash- 
lin*s  administrator,  praying  to  be  made  a  par- 
ty to  a  suit,  and  to  be  allowed  to  enforce  its 
title  to  real  estate  In  dispute  therein.  From 
a  decree  dismissing  the  petition,  petitioner 
appeals.     Reversed. 

The  Attorney  General,  for  the  Common- 
wealth.    W.  B.  Pettit,  for  appellee. 

KEITH,  P.  The  facts  of  this  controversy, 
so  far  as  they  are  material,  are  as  follows: 

Charles  A.  Scott,  of  the  county  of  Albe- 
marle, died  in  1866,  possessed  of  considerable 
real  and  personal  estate.  His  widow,  P.  B. 
Soott,  qualified  as  his  administratrix,  and  Ui 
1866  she,  in  her  own  right,  as  administratrix 
of  her  deceased  husband,  and  as  guardian  of 
their  infimt  children,  filed  a  bill  in  the  circuit 
court  of  Albemarle  county  for  the  adminis- 
tration of  his  estate,  making  all  necessary 
parties  defendant  Into  this  suit,  at  a  later 
day,  came  the  creditors  of  the  decedent,  and 
such  proceedings  were  had,  after  arduous  liti- 
gation, which  ultimately  found  its  way  to 
this  court,  and  was  decided  at  the  January 
term,  1890  (see  Scott's  Ex'x  v.  Ashlln,  86  Va. 
581,  10  &  B.  751),  that  the  rights  of  the 
widow,  distributees,  heirs,  and  creditors  were 
finally  fixed  and  determined,  and  the  case 
was  remanded  to  the  circuit  court.  Into 
that  court  came  the  commonwealth,  by  Mor- 
ton Marye,  auditor  of  public  accounts,  and 
filed  a  petition  stating  the  death  of  Scott,  the 
real  estate  of  which  he  died  seised,  and  the 
assignment  of  dower  to  his  widow;  that  from 
1883  to  1891  taxes  had  been  assessed  upon 
this  land,  which  were  In  arrears  and  unpaid, 
aggregating  the  sum  of  ^27.72;  that  on  the 
land  allotted  as  dower  the  tax  from  1885  to 
1892  aggregated  the  sum  of  $122.37;  that  of 
this  real  estate  1,295  acres  were  purchased  in 
the'  year  1886  by  the  commonwealth  for  taxes 
delinquent  and  in  arrears  for  1883,  and  all 
the  formalities  required  by  statute  were 
strictiy  complied  with;  that  in  1888  the  com- 
monwealth, for  delinquent  taxes  in  1885,  pur- 
chased the  portion  of  the  land  assigned  to  the 
widow  as  dower;  and,  the  statute  law  having 
been  complied  with,  these  tracts  of  land, 
without  the  execution  of  a  deed,  vested  in  the 
auditor  for  the  benefit  of  the  commonwealth, 
in  accordance  with  section  663  of  the  Code. 

The  commonwealth  prayed  to  be  made  a 
party  defendant  in  the  suit  of  Scott's  Bx'x 
V.  Ashlln,  to  be  allowed  to  file  its  petition, 
and  to  enforce  its  title  to  the  real  estate  of 
which  Charles  A.  Scott  died  seised;  and  that, 
as  provided  by  section  3214  of  the  Code  (sub- 
section 6),  and  by  section  3216,  the  cause 
be  removed  to  the  circuit  court  of  the  city  of 
Richmond. 

This  petition  was  filed,  and  the  creditors  an- 
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swored  lt»  saying  that  no  part  of  the  taxes 
clahned  by  the  state  accrued  In  the  life- 
time of  Charles  A.  Scott,  who  died  in  March, 
1865;  that  he  was  indebted  to  respondents, 
at  the  time  of  his  death,  in  large  sums  of 
money,  established  by  Judgments  and  de- 
crees set  forth  in  the  record  of  these  chan- 
cery suits.  They  further  show  that  the 
widow  and  heirs  of  Scott  had  resisted  the 
right  of  the  creditors  to  have  his  reaJ  estate 
subjected  to  the  payment  of  his  debts,  and 
that  pending  the  litigation  thus  occasioned 
the  widow  and  heirs  had  retained  possession 
of  the  land,  had  failed  to  pay  the  taxes  there- 
on, and,  having  suffered  them  to  become  de- 
linquent, should  now  be  compelled  to  pay 
them;  that  the  purchase  money  for  the  said 
lands  would  fall  far  short  of  satisfying  the 
debts,  and  that  it'  would  be  Inequitable  and 
unjust  to  divert  any  part  thereof  to  the  pay- 
ment of  the  taxes.  They  aver  that  the  law 
gave  them  a  lien  on  the  land  long  before 
the  taxes  accrued,  and  that  the  common- 
wealth, in  buying,  acquired  a  title  which  is 
subordinate  to  the  right  of  the  creditors. 
They  further  state  that  the  commonwealth, 
when  it  Intervened  for  the  purpose  of  having 
the  decrees  which  recognized  the  rights  of 
the  creditors  annulled,  and  to  have  the  pur- 
chase money  for  the  land  sold  applied  to  the 
payment  of  the  taxes,  had  voluntarily  be- 
come a  plaintiff  in  the  suit,  and  not  a  de- 
fendant, and  was,  therefore,  not  within  the 
purview  of  section  3214  of  the  Code,  and  the 
suits  ought  not  to  be  transferred  to  the  cir- 
cuit court  of  Richmond. 

On  the  21st  of  October,  1890,  the  caused  of 
Scott  versus  Langhorne  and  Scott  versus 
Ashlin's  Adm'r  came  on  to  be  heard  upon  the 
papers  formerly  read,  the  petition  of  the 
commonwealth,  and  the  answers  thereto,  and 
thereupon  the  court  admitted  the  common- 
wealth as  a  party  plaintiff,  and  not  as  a  party 
defendant,  and  refused  to  transfer  the  cause 
to  the  circuit  court  of  Richmond;  and,  being 
"of  the  opinion  that  the  lien  for  defaulted  tax- 
es asserted  by  the  commonwealth  in  her  said 
petition  is  subordinate  to  the  rights  and  liens 
asserted  by  said  Walton,  administrator  as 
aforesaid,  in  behalf  of  his  decedents,  for  the 
debts  due  them  by  Charles  A.  Scott,  deceased, 
at  the  time  of  his  death,  in  1865,  asserted  and 
established  in  these  causes  long  before  the 
taxes  were  assessed,  and  that  the  common- 
wealth, by  the  sales  made  to  her  or  to  the 
auditor,  acquired  no  right  to  displace  the 
prior  rights  of  said  creditors,  or  to  have  the 
land  or  the  proceeds  of  sale  thereof,  subject 
to  the  order  of  the  court  herein,  discharged 
from  the  prior  rights  and  liens  of  said  credit- 
ors, and  applied  to  the  payment  of  said  taxes; 
and  it  appearing  that  the  debts  of  said  cred- 
itors amount  to  much  more  than  the  proceeds 
of  sale,— the  court  doth  adjudge  and  order  that 
the  said  petition  of  the  commonwealth  be  dis- 
missed." 

From  this  decree  an  appeal  was  allowed  by 
one  of  the  Judges  of  this  court 


The  ^lestion  here  presented  has  been  de- 
cided by  this  court  in  the  case  of  Simmans  y. 
Lyle'8  Adm'r,  82  Grat  758.  The  widow  in 
that  case,  having  paid  off  a  vendor's  lien  upon 
the  real  estate  and  tha  taxes  due  thereon,  was 
held  to  be  entitled  to  have  the  amount  of  the 
taxes  thus  paid  refunded  to  her  upon  the  sale 
of  the  hind  as  against  Judgment  creditors  of 
her  deceased  husband.  Judge  Staples,  deliv- 
ering the  opinion  of  the  court,  says:  *TbB 
lien  of  the  commonwealth  for  taxes  is  para* 
mount  to  the  lien  of  their  Judgments,  and  must 
be  satisfied.  If  these  taxes  are  not  and  can- 
not be  paid  by  the  heir,  some  one  must  pay 
them  while  the  litigation  is  pending,  in  order 
to  preserve  the  property  from  a  forced  sale 
by  the  commonwealth.  The  obligation  of  the 
widow  to  pay  them  for  the  protection  of  h^ 
Interest  is  no  greater  than  that  of  the  execu- 
tors to  pay  for  the  protection  of  th^rs.  As 
the  statute  gives  her  the  right  to  occupy  with- 
out charge,  they  cannot  im];)06e  upon  her  the 
duty  of  discharging  the  taxes,  as  a  condition 
of  her  occupation.  If  one  of  them  should  pay 
in  order  to  prevetit  the  commonwealth's  sale, 
he  would  have  the  right  to  be  refunded  the 
amount  so  paid.  She  stands  upon  ground 
equally  high.  If  it  be  said  she  has'  the  use 
and  occupation  of  the  property  in  the  mean- 
time, the  answer  is  that  under  the  statute  she 
is  entitled  to  it  without  charge;  but,  if  she  be 
compelled  to  pay  the  taxes,  then  to  that  ex- 
tent she  Is  charged  for  the  privilege  of.  re- 
maining in  the  mansion  house."  And  further 
he  says:  'The  widow,  in  payhig  the  taxes, 
cannot  be  considered  a  volunteer.  The  prop- 
erty of  which  she  has  possession  under  the 
statute  was  debtor  to  the  state,  and  she  had 
the  right  to  make  the  payment  for  her  own 
protection  and  indemnity,  and  to  look  to  the 
property  for  reimbursement." 

In  the  more  recent  case  of  Thomas  v.  Jones 
(decided  at  the  June  term  of  this  court,  1897) 
27  S.  E.  813,  Judge  Harrison,  delivering  the 
opinion,  says:  **The  second  inquiry  involves 
the  order  of  priority  between  the  tax  lien  and 
the  vendor's  lien.  This  court  has  held  in 
Simmons  v.  Lyle's  Adm'r,  32  Grat  752,  that 
taxes  are  a  prior  Hen  to  Judgments  obtained 
and  duly  docketed  long  prior  to  the  date  at 
which  the  taxes  were  assessed.  There  is  no 
distinction,  in  principle,  between  the  two  cas- 
es. For  the  same  reason  that  the  tax  Is  held 
to  be  prior  in  dignity  to  the  Judgment  U^i. 
it  must  be  preferred  to  the  vendor's  lien. 
That  taxes  are  prior  In  dignity  to  all  other 
liens  must  be  so  from  the  very  necestity  of 
the  case,  otherwise  the  state  would  be  power- 
less to  collect  her  revenue.  The  Hens  upoh 
the  land  would,  as  in  the  case  at  bar,  often 
be  greater  than  the  value  of  the  land;  and. 
the  tax  lien  bebig  inferior,  the  land  would  es- 
cape all  taxation." 

The  case  before  us  Is  a  far  stronger  one  in. 
favor  of  the  commonwealth  than  either  ot 
those  Just  quoted.  The  Code  beyond  contro- 
versy gives  to  the  commonwealth  a  lien  for 
five  years  upon  the  land  as  against  whldi 
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taxes  are  aasessed.  Dmlna  the  lite  of  that 
Ueo  the  land  was  sold  for  its  payment,  and  the 
.commonwealth  became  the  pnrchaser.  B7 
force  of  the  statate  the  title  vested  in  the 
commonwealth  aa  a  resnlt  of  the  sale,  ao  that 
there  is  no  qoestton  in  the  case  of  the  statute 
of.  limitations.  The  commcmwealtht  holding 
a  lien»  enforced  it  before  the  bar  of  the  statute 
attached,  and  stands  now  as  a  purchaser  for 
▼alne  of  the  land  npon  which  it  rests.  She  had 
a  lien,  and  the  only  complete  lien,  that  rested 
npon  this  prop^ty.  The  Judgments  spoken  of 
in  the  decree  appealed  from  were  all  obtahied 
after  the  death  of  Charles  A.  Scott,  and, 
while  they  served  to  ascertain  the  debt,  have 
not  the  effect  of  judgments  obtained  during 
the  lifetime  of  the  defendant  It  is  true  that 
tiie  lands  of  which  he  died  seised  were  assets 
for  the  payment  of  all  his  debts,  whether  re- 
duced to  judgment  op  not,  but  they  were  not 
a  lien  in  any  proper  sense  of  that  term.  The 
commonwealth,  haying  purchased  the  land, 
jame  Into  court,  and  offered  to  relinquish  her 
position  as  purchaser  upon  the  payment  of 
the  sum  due  her  for  taxes.  She  could  have 
rested  upon  her  rights  as  purchaser,  but,  vol- 
untarily submitting  herself  to  the  jurisdiction 
of  the  courts,  and  in  thus  relieving  all  con- 
cerned of  any  embarrasamait  in  the  assertion 
of  their  claims  to  this  real  estate  upon  the  con- 
dition of  having  the  taxes  justly  due  paid  to 
her,,  has  acted  with  enthe  propriety;  and  the 
conduct  of  her  officials,  so  far  from  being  the 
subject  of  criticiipi,  is  worUiy  of  commenda- 
tion. 

It  was  suggested  hi  argument  that  the  taxes 
were  in  some  respects  incorrectly  stated  in  the 
record;  but,  if  that  be  so,  the  error  can  be 
easily  corrected  in  the  circuit  court 

For  the  foregoing  reasons,  we  are  of  opinion 
that  the  decree  of  the  circuit  court,  in  so  far 
as  it  dismisses  the  petition  of  the  common- 
wealth, and  subordinates  her  demand  for 
taxes  to  the  debts  reported,  is  erroneous,  and 
dhould  be  reversed. 


(d5  Ya.  192) 

FORD  et  si.  V.  WATTS.  Sheriff,  et  sL 

(Supceme  Court  of  Appeals  of  Virginia.     Sopt 

23, 1897.) 

AaaioKKBNTS  roB  Crkditoks— EzBcnTioN  Bajals 

—Ihjunotion— Jurisdiction— Appeal— 

Kbcorh — What  Constitdtes. 

1.  An  injunction  having  been  granted  on  ap- 
plication of  trustees,  acting  by  direction  of  court, 
restraining  a  sheriff  from  seUing  the  trust  prop- 
erty under  executions,  and  the  executions  hav- 
ing been  Considered  by  the  conrt  on  a  motion  to 
dissolve  the  injunction,  they  will  be  deemed  to  be 
i)efore  the  court,  and  will  form  part  of  the  record 
on  appeal. 

2.  When  property  has  been  assigned  for  the 
benefit  of  creditors  to  trustees  who  have  filed  a 
bill  for  directions  as  to  the  administration  there- 
of, and  a  sale  lias  been  made  by  court's  order, 
but  not  confirmed,  the  title  still  remaining  in  the 
trustees  until  confirmance,  the  property  is  still 
60  far  in  the  possession  of  the  court  that  it  may 
restrain  any  interference  tlierewith,  under  exe- 
cutions issued  by  other  courts. 


Appeal  fhm  drcuit  ooort,  ghenandoah  coun- 
ty. 

Petition  by  Ford  ft  Bennick,  trustees,  against 
N.  0.  Watts,  sheriff,  and  others,  for  nn  injunc- 
tion against  a  sale  under  execution  levied  qpon 
the  trust  property.  An  inJunctioQ  was  granted, 
and  from  a  decree  dissolving  it,  on  motion, 
plaintiffs  appeal    Reversed. 

Patrfck  &  Gordon,  fcnr  appellanti.  Elder  A 
Sader,  for  app^ees. 

0ABDWS2LL,J«  The  modon  of  appeDees  to 
exclude  from  the  record  the  two  executions 
hereinafter  more  particulaiiy  mentioned  is  over^ 
ruled.  Besides  the  affidavit  of  William  Pat- 
rick, of  counsel  for  appellants,  supported  by 
the  affidavit  of  Ford,  one  ot  the  app^ants, 
that,  by  agreement  with  counsel  representing 
appellees  in  the  court  below,  these  two  execu- 
tions were  treated  as  before  the  judge  of  that 
court  wh^i  the  motion  to  dissolve  the  injunc- 
tion granted  in  this  cause  was  heard;  that  both 
sides  treated  the  executions  as  before  the  court; 
and  that  the  argument  of  counsel  on  the  moticm 
to  dissolve  was  based  on  them,-rthe  character 
of  the  question  presented  to  the  judge  for  his 
decision  on  this  motion  was  such  as  to  require 
that  the  executions  be  considered  as  a  part  of 
the  record.  It  was  alleged  in  the  bill  or  peti- 
tion upon  which  the  injunction  was  granted 
that  the  two  executions  had  been  levied  by  a 
deputy  for  the  sheriff  of  Augusta  county  upon 
property  claimed  by  petitioners  (appellants 
here),  and  held  by  them  under  the  <»nder  of  the 
court  in  the  cause  in  which  their  petition  was 
filed,  and  that,  by  virtue  of  the  levy,  the  prop- 
erty had  been  advertised  for  sale,  etc.  It  was 
to  enjoin  this  sale  that  the  Injuncticm  was 
granted,  and,  of  necessity,  the  executions  were 
considered  upon  the  motion  to  dissolve,  and 
they  were  therefore  properly  copied  hito  the 
record  brought  to  this  court 

Not  so  as  to  the  execution  of  November  4, 
18d5.  There  Is  no  pretense  that  this  execution 
was  before  the  judge  of  the  circuit  court  when 
the  motion  to  dissolve  the  Injunction  was  heard, 
by  agreement  of  counsel  or  otherwise.  But,  in 
the  view  we  take  of  this  case,  it  is  immaterial 
whether  this  execution  be  considered  as  a  part 
of  the  record  or  not. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Shenandoah  county,  in  vacation, 
dissolving  an  injunction  awarded  upon  the 
petition  of  appellants  in  the  suit  of  Ford  & 
Bennlck,  trustees,  against  Rosenberger  et  al., 
pending  hi  that  court,  restraining  certain  exe- 
cution creditors  of  Rosenberger  &  Shirley  from 
selling  a  part  of  the  trust  property  in  the  pos- 
session of  app^ants,  as  trustees,  and  being 
administered  in  that  suit;  the  trustees,  acting 
undtf  the  orders  of  the  court  therein,  having 
sold  the  property,  retaining  title  thereto  as 
security  for  the  purchase  money,  subject  to  con- 
firmation by  the  court,  and  the  sale  not  having 
been  confirmed. 

The  question  presented,  therefore,  Is:  Was 
it  the  duty  of  the  court,  upon  the  petition  of  the 


180 


28  SOUTHEASTBEIN  REPORTEB. 


<Va 


trustees,  In  tbe  pending  cause  of  Ford  &  Ben- 
nick,  trustees,  a^inst  Rosenberger  et  aL,  to 
enjoin  the  sale  of  tbe  property  under  the  exe- 
cutions, thereby  compelling  the  execution  cred- 
itors to  come  into  that  suit,  and  litigate  their 
right  to  sell  the  property  In  question,  to  satisfy 
their  executions? 

A.  R.  Rosenberger  and  S.  P.  Shirley,  partners 
in  the  business  of  banking  at  Basic  City  and 
other  places  hi  the  state  of  Virginia,  failed;  and 
on  the  21st  day  of  December,  1891,  to  secure 
their  creditors,  they  conveyed,  by  one  deed, 
their  partnership  and  separate  and  hidividual 
property  to  V.  H.  Ford  and  G.  W.  Bennick, 
trustees  Among  the  property  belonging  to 
Rosenberger,  as  his  separate  property,  and 
conveyed  by  this  trust  deed  as  such,  was  a  five- 
years  lease  on  the  Hotel  Brunswick,  at 
Waynesboro,  Va.,  and  the  furniture  and  fix- 
tures in  the  hoteL 

The  clause  In  the  deed  under  which  the 
trustees  claim  the  property  which  is  the  sub- 
ject of  this  controversy,  as  far  as  need  be  set 
out,  is  as  follows: 

"And  (5)  a  lease  held  by  him,  the  said 
Rosenberger,  of  the  Hotel  Brunswick,  in 
Waynesboro,  Augusta  County,  Va,  together 
wit^  a  sublease  made  by  him  ol  said  hotel 
to  Miss  Fannie  W.  Hill,  of  Richmond,  and 
also  all  the  furniture  and  fixtures  In  said  ho- 
tel, which  is  mentioned  and  fully  described 
In  a  list  or  Inventory  thereof  in  the  posses- 
sion of  Miss  F.  W.  Hill,  which  said  furniture 
Is  Intended  to  be  conveyed  according  to  said 
list  and  Inventory,"  etc. 

Immediately  upon  the  execution  of  this 
deed.  Ford  &  Bennick,  trustees,  took  posses- 
sion of  all  the  property  conveyed  to  them, 
and  made  an  Inventory  thereof  (the  posses- 
sion of  the  furniture  and  fixtures  in  the 
Hotel  Brunswick  being  subject,  of  course,  to 
Miss  Hill's  lease),  and  filed  their  bill  in  the 
ch:cuit  court  of  Shenandoah  county,  making 
all  necessary  parties  defendants  thereto,  ask- 
ing the  direction  of  the  court  in  the  adminis- 
tration of  the  trust  and  In  this  suit  still 
pending,  styled  "Ford  &  Bennick,  Trustees, 
V.  Rosenberger  et  al."  Accounts  of  the  debts 
secured  by  the  trust  deed,  and  of  the  prop- 
erty and  assets  conveyed  thereby,  were  tak- 
en, and  the  trustees  have  been  administering 
the  trust  estate  under  the  orders  of  the  cir- 
cuit court  of  Shenandoah  county  in  that  suit, 
among  which  orders  was  one  directing  the 
trustees  to  sell  at  private  sale  any  of  the 
property  covered  by  the  trust,  but  any  such 
sale  to  be  subject  to  the  confirmation  of  the 
court 

On  the  18th  of  February,  1803,  an  agree- 
ment in  writing  was  entered  into  between 
the  Waynesboro  Company  (acting  by  Its  com- 
mittee appointed  for  the  purpose,  among 
whom  was  W.  N.  Flshbume,  one  of  the  ap- 
pellees) and  Ford  &  Bennick,  trustees,  where- 
by the  leases  referred  to  in  the  clause  of  the 
deed  above  quoted  were  canceled,  a  complete 
list  or  Inventory  of  the  furniture  and  fixtures 
taken,  and  made  a  part  of  the  agreement,  and 


the  hotel  turned  bver  to  the  Waytiesboro 
Company,  but  the  furniture,  etc.,  to  remain 
in  the  hotel  for  the  use  of  the  Waynesboro 
Company  or  its  tenant  until  March  1,  1806. 
Upon  this  agreement  is  this  Indorsement: 

"This  contract  is  hereby  canceled,  this  4th 
day  of  March,  1806,  and  settled  in  full  except 
as  to  160.00  insurance,  which  is  to  be  paid 
June  1st,  1606.  The  property  specified  la 
this  contract  this  day  turned  over  and  ac- 
cepted by  V.  H.  Ford,  trustee.  [Signed]  W. 
N.  Fishburne,  J.  F.  Templeton,  for  the 
Waynesboro  Co.    V.  H.  Ford,  Truntee.'* 

Being,  then,  In  the  possession  of  the  furni- 
ture and  fixtures  In  the  Hotel  Brunswick, 
and  acting  under  the  decrees  of  the  circuit 
court  of  Shenandoah  county.  Ford  &  Ben- 
nick, trustees,  on  the  6th  of  March,  1806,  con- 
tracted w^ith  W.  C.  McDowell,  who  had  leased 
or  purchased  the  Hotel  Brunswick,  to  sell 
the  latter,  as  a  whole  outfit,  all  the  furniture 
and  furnishings  in  the  hotel,  including  car- 
pets, rugs,  curtains,  bedsprings,  and  all  other 
articles  therein  that  were  conveyed  to  these 
trustees  by  the  deed  of  December  21,  1801; 
the  articles  of  furniture,  etc.,  being  then  in- 
ventoried and  classified,  and  the  price  agreed 
on  being  the  gross  sum  of  $1,778.70,  one  half 
paid  in  cash,  and  the  other  half  to  be  paid  on 
or  before  the  1st  of  January,  1807,  with  in- 
terest from  date  of  sale,  and  the  contract  of 
sale,  in  writing,  expressly  stipulating .  that 
the  title  to  none  of  the  furniture  and  fix- 
tures was  to  pass  until  the  deferred  install- 
ment of  the  purchase  money  was  paid,  but 
was  to  remain  vested  in  Ford  &  Bennick, 
trustees,  and,  of  course,  the  sale  was  subject 
to  a  confirmation  by  the  circuit  court  of  Shen- 
andoah county  In  the  suit  of  Ford  &  Ben- 
nick, trustees,  against  Rosenberger  et  al. 

On  the  same  day,  March  6,  1806,  W.  N. 
Fishburne  (appellee)  sued  out  of  the  clerk's 
office  of  Augusta  county  court  an  execution 
upon  a  Judgment  in  favor  of  Henkel  &  Fish- 
burne (of  which  firm  W.  N.  Fishburne  was 
a  member),  against  Rosenberger  &  Shirley, 
for  $07.43  and  costs;  and  on  June  5,  1806,  he 
caused  to  be  issued  from  the  same  derk*s  of- 
fice an  execution.  In  favor  of  the  firm  of 
Boiling  &  Kivllighan,  upon  a  Judgment  of 
this  firm  against  Rosenberger  &  Shirley  for 
$1,025.83,  with  interest  and  costs;  both  of 
these  Judgments  having  been  recovered  after 
the  execution  of  the  deed  of  December  21, 
1801.  These  two  executions  were  placed  in 
the  hands  of  D.  A.  Bell,  deputy  for  the  sher- 
iff of  Augusta  county,  who  levied  them  upon 
certain  of  the  furniture  and  fixtures  in  the 
Hotel  Brunswick,  such  as  carpets,  rugs,  car- 
tains,  bedsprings,  etc.,  and  advertised  the 
property  for  sale  on  June  27,  1806. 

The  bill  or  petition  of  the  trustees,  upon 
which  the  injunction  was  awarded  restrain- 
ing the  sheriff  of  Augusta  county,  his  depu- 
ties, W.  N.  Fishburne,  and  Boiling  &  BJvili- 
ghan,  their  agents,  etc.,  from  selling  the  prop- 
erty levied  on,  set  out  substantially  the  facts 
above  stated,  and  charged  that  m  sale  of  tbe 
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property  tinder  the  execotloiu  would  Irrepara- 
bly damage  the  trust  property  In  the  possea- 
aion  of  the  trustees,  In  that  It  would  affect.  If 
it  did  not  defeat,  the  sale  to  McDowell,  as  the 
cale  was  agreed  to  be  made  of  the  furniture 
and  fixtures  in  the  hotel  as  a  whole  outfit,  and 
upon  a  guaranty  that  the  title  thereto  was 
good,  eta 

The  motion  to  dissolve  the  injunction  was 
heard  August  13, 1886,  upon  the  bill  or  petition 
of  Ford  &  Bennlck,  trustees,  the  answer  of  W. 
K.Fishbume  thereto,  general  replication  of  pe- 
titioners to  the  answer,  affldayits  read  by  ea<^ 
party,  the  record  in  the  suit  of  Ford  &  Ben- 
nlck, trustees,  against  Rosenberger  et  al.,  copy 
of  the  contract  of  sale  between  the  trustees 
and  McDowell,  and  other  documentary  evi- 
dence; whereupon  the  injunction  was  dissolv- 
ed, "but  without  prejudice  as  to  the  title  to  the 
property,  the  sale  of  which  was  enjoined." 

The  answer  of  W.  N.  Flshbume,  after  stat- 
ing that  he  was  interested  In  the  Judgments 
upon  whldb  the  two  executions  were  issued, 
says  tliat  he  caused  the  executions  to  be  issued 
and  levied,  and,  after  giving  to  the  officer  In 
whose  hands  they  were  placed  indemnifying 
bonds  as  required,  instructed  that  officer  to 
take  possession  of  the  property  levied  on,  and 
make  sale  thereof,  etc.;  his  contention  being 
that  the  property  levied  on,  not  being  embra- 
ced in  the  list  of  furniture  in  the  possession  of 
Miss  Fannie  W.  Hill,  who  had  become  his 
(Fishburne's)  wife,  referred  to  in  the  deed  of 
assignment  from  Rosenberger  &  Shirley  to 
Ford  &  Bennlck,  trustees,  did  ilot  pass  to  these 
trustees  under  that  deed,  and  that,  in  any 
event,  the  trustees  would  have  a  complete  rem- 
edy at  law  for  any  injury  done  them  by  a  sale 
of  the  property;  but  he  files  with  his  answer 
neither  copies  of  his  alleged  indemnifying 
bonds  nor  of  the  list  or  inventory  of  the  furni- 
ture hi  the  Hotel  Brunswick,  then  in  the  pos- 
session of  his  wife,  relying  alone,  to  support 
his  contention  that  the  property  levied  on  is 
not  upon  the  inventory  or  list  In  questicm,  upon 
afiEldavits  of  persons  who  state  that  they  have 
examined  the  list,  and  oould  not  find  these  ar- 
ticles upon  it,  while  the  two  affidavits  of  Mrs. 
Flshbume,  offered  by  her  husband,  W.  N. 
Flshbume,  also  in  support  of  his  answer, 
though  saying  that  the  'list  or  inventory" 
was  then  and  had  been  in  her  possession  since 
the  1st  day  of  December,  1891,  are  silent  as 
to  whether  or  not  these  articles  are  upon  that 
Ust. 

It  is  obvious  that  the  teamed  Judge  below 
took  the  view  that  the  circuit  court  did  not 
have  Jurisdiction  to  hear  and  determine  in  the 
pending  suit  of  Ford  &  Bennlck,  trustees, 
ai^ainst  Rosenberger  et  al.,  the  question  rais- 
ed by  the  pleadings  in  the  Injunction  proceed- 
ings, and  that  the  parties  should  be  left  to 
their  remedies  at  law.  In  this  view  we  do  not 
concur.  As  has  been  shown,  this  property 
was,  when  levied  on  and  advertised  for  sale, 
and  had  been  ever  since  the  institution  of  the 
salt  of  Ford  &  Bennlck,  tmstees,  against  Ro- 
senberger et  al.,  in  which  the  property  con- 


veyed In  the  deed  of  December  21,  1891,  was 
behig  administered,  in  the  possession  of  Ford 
&  Bennlck,  trustees,  subject  to  the  orders  of 
the  court  In  that  suit  In  that  suit  an  account 
of  the  debts  against  Rosenberger  A  Shirley 
had  been  taken,  and  the  debts  for  which  the 
executions  issued,  or  at  least  the  larger  one 
of  them,  had  been  taken  account  of  therein; 
and  the  trustees  having  sold  the  property  in 
question,  subject  to  the  confirmation  of  the 
court  In  the  pending  suit,  and  the  sale  not 
having  been  confirmed,  it  was  clearly  their 
duty  to  apply  to  the  court  to  restrain  these 
execution  creditors  from  interfering  with  the 
possession  of  the  property;  and,  indeed,  It 
would  seem  that  there  was  no  other  course 
open  to  the  trustees. 

In  discussing  the  nature  of  the  possession 
of  receivers.  High,  in  his  work  on  Receivers 
(section  134),  says:  "The  precise  nature  of 
the  possession  held  by  a  receiver  in  the  prop- 
erty or  estate  intrusted  to  his  charge  is  fre- 
quently a  question  of  much  importance  in  de- 
termhilng  the  relative  rights  of  conflicting 
claimants  to  and  parties  Interested  in  the 
property.  The  general  proposition  is  well  es- 
tablished that,  the  receiver  being  the  officer 
or  agent  of  the  court  from  which  he  derives 
his  appointment,  his  possession  is  exclusive- 
ly the  possession  of  the  court,  the  property 
being  regarded  as  in  the  custody  of  the  law 
—•to  gremlo  legis'— for  the  benefit  of  who- 
ever may  be  ultimately  determined  to  be  en- 
titled to  its  possession.  The  receiver's  pos- 
session, therefore,  is  neither  adverse  to  the 
plaintiff  nor  to  the  defendant  in  the  litiga- 
tion, being  only  the  possession  of  the  court, 
which  holds  the  property  for  the  greater  safe- 
ty of  all  parties  In  Interest,  the  piimary  ob- 
ject being  to  secure  the  tiling  In  controversy, 
so  that  it  may  be  subject  to  such  disposition 
as  the  court  may  finally  direct.  •  •  ••» 
In  section  188:  'The  possession  of  the  re- 
ceiver being,  as  already  shown,  regarded  as 
the  exclusive  possession  of  the  court  from 
which  he  derives  his  appointment,  the  courts 
are  exceedingly  averse  to  allowing  any  un- 
authorized interference  therewith,  and  will 
not  tolerate  any  attempt  to  disturb  him  In 
his  rightful  possession,  without  leave  of 
court  first  obtained  for  that  purpose.  •  •  •" 
In  section  141:  *'Bo  extremely  Jealous  are 
courts  of  equity  of  any  Interference,  pen- 
dente lite,  with  the  possession  of  their  receiv- 
ers, that  they  will  not  ordinarily  permit  prop- 
erty which  is  the  subject  of  the  receivership 
to  be  sold  on  execution.  •  •  •  The  proper 
remedy  for  a  Judgment  creditor  who  desires 
to  question  the  receiver's  right  to  the  prop- 
erty is  to  apply  to  the  court  appointing  him 
to  have  the  property  relieved  from  the  re- 
ceiver's custody,  in  order  that  he  may  pro- 
ceed against  it  under  his  Judgment;  since 
to  permit  the  property,  while  in  the  custody 
of  the  receiver,  to  be  levied  upon  and  sola 
under  the  process  of  another  court,  would  at 
once  give  rise  to  a  confiiot  of  Jurisdiction, 
and  would  seriously  interfere  with  and  fan- 
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pair  the  receiver's  right  to  the  management 
of  the  property  mider  his  appodntment  And 
while  the  principle^  as  ahove  stated,  is  not 
understood  as  prohibiting  absolutely  the  ac- 
qoisHion  of  new  rights  to  the  fund  or  pn^ 
erty  in  controYersy  pending  the  receiyer's 
possession,  it  yet  prevents  the  person  so  ac- 
quiring rights  from  asserting  them  by  the 
/process  of  another  court,  thus  compelling  him 
to  apply  to  the  court  having  jurisdiction  over 
the  property  and  the  receiver  for  a  determina- 
tion of  his  rights.  *  •  •"  See,  also,  Skin- 
ner V.  Maxwell,  68  N.  C.  400. 

Why  does  not  this  principle  apply  as  well 
to  a  trustee  performing  his  duties  as  such, 
under  the  orders  of  a  court  of  equity  in  a 
pending  suit,  which  he  himself  has  brought, 
fdr  the  administration  of  his  trust,  and  in 
which  the  creditors  interested  in  the  trust 
subject  have  been  convened,  as  to  a  receiv- 
er of  the  court?  Would  the  situation  have 
been  changed  had  the  court  below  appointed 
Ford  &  Bennlck,  tiTustees,  receivers  in  the 
pending  suit,  as  is  frequently  done,  or  even 
appointed  another,  the  receiver  of  the  court? 
Whether  the  trustees  would  be  permitted  to 
execute  the  trust  under  the  orders  of  the 
court,  or  a  receiver  be  appointed  for  that  pur- 
pose, was  wholly  within  the  discretion  of 
the  court.  The  court  below  having  acquired 
jurisdiction  over  the  trustees  and  the  subject 
of  the  trust,  it  would  seem  as  much  its  duty 
to  protect  the  trust  property  from  sale  under 
an  execution  as  if  the  trust  property  was  be- 
ing administered  by  its  receiver. 

It  was  said  by  this  court  in  Maddux  v. 
Triplett,  89  Va.  823,  16  S.  B.  897,  that,  where 
a  court  of  equity  had  acquired  jurisdiction 
over  a  trustee  and  the  subject  of  the  trust, 
he  was  powerless  to  exercise  his  functions  as 
trustee  without  the  express  order  of  the 
court  allowing  him  to  proceed.  See,  also, 
Insurance  Oo.  v.  Bartlett,  91  Ya.  805,  21  8. 
B.  476. 

An  analogous  case  to  the  one  at  bar  is  to 
be  found  in  22  S.  B.  964  (Woodbum  v.  Smith 
[Ga.]).  In  that  case  the  assets  of  an  insol- 
vent partnership,  consisting  of  a  sawmill 
outfit,— engine,  machinery,  land,  and  leases 
of  timber  privileges  in  certain  lands,— were 
being  administered  by  the  court  in  a  suit 
brought  by  the  creditors  of  the  firm,  and  the 
receiver  of  the  court  was  directed  to  make 
sale  of  the  property  subject  to  a  confirmation 
by  the  court.  He  did  sell  the  property  as  a 
whole  outfit,  and,  before  the  sale  was  con- 
firmed by  the  court,  a  third  party  set  up  a 
daim  to  some  of  the  timber  privileges,  as 
paramount  to  the  title  in  the  receiver,  and 
threatened  to  drive  the  purchasers  from  the 
receiver  from  the  land,  and  refused  to  allow 
them  to  go  upon  it  to  obtain  the  timber.  In 
that  case,  as  here,  title  to  the  property  was 
reserved  by  the  receiver  until  the  full  pay* 
ment  of  the  purchase  money,  and  the  receiv- 
er filed  his  petition  in  the  pending  cause,  set- 
ting out  his  sale  under  the  order  of  the 
court  of  the  sawmill,  etc^  as  a  whole  outfit^ 


and  the  resistance  of  the  third  party  to  the 
possession  and  control  of  a  part  of  the  tim- 
ber privileges  embraced  in  the  sale;  that  the 
suit  in  which  the  petition  was  filed  was  com- 
menced for  the  purpose  of  settling  the  af- 
fairs of  the  insolvent  partnership  in  equity; 
was  instituted  for  the  benefit  of  all  creditors 
who  were  asked  to  come  into  the  suit  and 
prove  their  claim,  in  order  that  the  partner^ 
ship  affairs  might  be  fully  and  finally  ad- 
ministered; and  that  the  party  claiming  a 
superior  right  to  a  part  of  the  property  sold 
by  the  receiver  had  an  adequate  remedy  to 
obtain  all  his  rights  by  coming  into  the  liti- 
gation, and  proving  his  daim  as  a  creditor. 
An  injunction  was  granted  upon  this  petition 
of  the  receiver,  according  to  its  prayer;  but 
upon  a  motion  to  dissolve,  heard  upon  a  de- 
murrer to  the  petition  before  th,e  superior 
court,  the  injunction  was  dissolved,  and  the 
case  taken  to  the  supreme  court  of  Georgia, 
upon  appeal.  The  supreme  court  reversed 
the  court  below,  and  in  its  opinion  said:  "It 
will  be  observed  that  the  property  claimed 
by  this  defendant,  having  been  in  the  pos- 
session of  the  receiver  as  a  part  of  the  as- 
sets of  Laurance  and  Jackson,  was  in  fact 
sold  by  the  receiver,  under  an  order  of  the 
court;  the  receiver  reserving  title  until  the 
purchaser  had  fully  paid  the  purchase 
money,  and  until  confirmation  of  his  sale  by 
the  chancellor.  The  possession  of  the  pur^ 
chaser  then  was,  to  all  intents  and  purposes, 
the  possession  of  .the  receiver.  It  was  the 
duty  of  the  receiver  to  maintain  the  posses- 
sion of  his  vendee,  and,  in  furtherance  of 
that  duty,  it  was  his  right  to  apply  for  an 
Injunction  in  order  to  protect  that  possession. 
The  remedy  of  a  person  claiming  property 
adverse  to  a  receiver  is  not  to  regain  by  an 
act  of  trespass,  but  to  apply  to  the  court  for 
redress,  or  for  leave  to  sue  the  receiver; 
and,  in  thus  restricting  claimants  or  third 
parties  from  Interfering  with  the  receiver's 
possession  without  leave,  the  rule  is  applied 
regardless  of  whether  such  persons  claim 
paramount  to  or  under  the  right  which  the 
receiver  was  appointed  to  protect  It  is  fre- 
quently necessary  for  a  receiver  to  pray  for 
an  injunction  to  restrain  any  unauthorised 
interference  with  the  property  in  his  posses- 
sion, and  the  granting  of  such  an  injunction 
in  such  cases  Is  a  necessary  incident  to  the 
power  of  appointing  a  receiver." 

The  receiver's  contention  in  his  petition 
was  that  to  take  from  or  to  interfere  with 
this  timber,  as  a  part  of  the  sawmill  outfit 
sold  by  him,  would  interfere  with  his  sale, 
and  greatly  disturb  a  proper  administratioD 
of  the  assets  of  the  insolvent  firm  being  ad- 
ministered in  the  pending  litigation. 

The  sound  reasoning  of  the  oonrt  in  the 
case  of  Woodbum  v.  Smith,  supra,  ia  entirely 
applicable  to  the  case  at  bar.  We  are  of 
opinion  that  the  court  below  should  hare 
continued  the  injunction  awarded  In  thla 
case,  and  settled  the  rights  of  all  parties 
concerned  as  to  the  property  levied  on  and 
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adrertlBed  for  Bftle  in  the  pending  suit  of 
Ford  ft  Bennick,  trustees,  against  Bosen- 
berger  et  aL;  and  the  decree  appealed  from 
mnst  therefore  be  reversed,  and  this  cause 
remanded  to  the  circuit  court  for  such  pro- 
ceedings therein  as  may  appear  proper  in 
accordance  with  th^  yiews  expressed  in  this 
opinion. 

(»5  Va.  2U) 
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IXJURT    AT    CrOSSIKO— BvibBNOS^CONTBIBUTOKT 
NBOUOBRCB— BCBDBM  OV  PrOO^— FaILURB  TO 

Stop  and  Look— Rbyibw  on  Apfbal. 

1.  In  an  action  to  recoyer  for  injury  at  a  rail- 
road crossing,  the  testimony  of  witnesses  who 
deny  that  a  whistle  was  sounded  by  the  approach- 
ing train  is  entitled  to  as  much  weight  as  that  of 
witnesses  who  testify  that  such  signal  was  giv- 
en, where  the  former  were,  for  special  reasons, 
listenina  for  the  whistle,  and  could  haye  heard  it 
if  sounded. 

2.  It  was  not  contributory  negligence  per  se 
to  drlye  slowly  upon  a  railroad  track  at  a  public 
crossing,  without  stopping  to  look  and  usten, 
where  the  yiew  of  the  track  from  the  highway 
was  obstructed,  and  no  signal  was  giyen  to  aa- 
nounce  the  anproadi  of  a  train. 

8.  The  burden  is  upon  a  defendant  who  relies 
on  contributory  negligence  to  defeat  a  recovery 
to  proye  the  same,  unless  such  negligence  is  dis- 
closed by  plaintiff's  evidence,  or  may  be  fairly 
inferred  from  the  circumstances. 

4.  The  supreme  court  will  not  disturb  a  ver- 
dict unless  the  evidence  is  plainly  insufficient  to 
sustain  it. 

Error  to  circuit  court,  Amherst  county. 

Action  by  R.  Fletcher  Bryant's  administra- 
tor against  the  Southern  Railway  Ck>mpany 
to  recover  damages  for  the  death  of  intes- 
tate. There  was  a  judgment  for  plaintiff» 
and  defendant  brings  error.     Affirmed. 

Chas.  M.  Blackford,  for  plaintiff  In  error. 
Caskie  A  Coleman,  for  defendant  in  error. 

RIELY,  J.  R.  Fletcher  Bryant  was  struck 
and  Idlled  on  December  10, 1895,  by  a  passen- 
ger train  of  the  Southern  Railway  Company 
while  crossing  Its  track  on  the  public  high- 
way, and  this  suit  was  brought  to  recover 
from  the  railway  company  damages  on  ac- 
oonnt  of  his  death.  The  jury,  on  the  trial, 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  fCHlSS,  and  the  conrt  entered  judgment 
In  accordance  with  the  verdict 

The  right  of  the  plaintiff  to  recover  was 
founded  upon  the  alleged  negligence  of  the 
railway  company  in  not  giving  timely  notice 
of  the  approach  of  its  train  to  the  crossing, 
so  as  to  enable  travelers  upon  the  highway 
to  guard  themselves  against  injury,  where- 
by. In  consequence  of  such  neglect,  the  plaln- 
tlff*s  intestate,  who  was  driving  his  wagon 
along  the  highway,  and  was  obliged  to  cross 
the  railroad  track  where  it  Intersects  the 
highway,  lost  his  life. 

It  Is  well-settled  law,  independent  of  any 
statute,  that  it  is  the  duty  of  a  railroad  com- 
pany to  give  reasonable  and  timely  warning 
of  the  approach  of  its  train  to  the  crossing  of 


a  pnbDc  hifi^way.  2  Wood*  B.  B.  1510; 
Johnson's  Adm'r  y.  RaUway  Co.,  91  Va.  177, 
21  S.  E.  238.  The  public  have  the  same  right 
to  nse  the  highway  as  the  railroad  company 
has  to  nse  its  track;  but  the  law,  conceding, 
from  the  necesshy  of  the  case,  the  prefer- 
ence and  right  of  way  to  the  railway  train, 
requires  that  It  eUall  duly  warn  travelers 
upon  the  highway  of  its  fM;>proach  to  the 
crossing,  so  that  they  may  protect  themselves 
and  their  property  from  a  coUision,  and  con- 
sequent injury. 

The  legislature  of  Virginia  has  emphasized 
this  duty  of  the  railroad  company  for  the  pro* 
tection  of  human  life  by  requiring  tiiat  a 
bell  and  steam  whistle  shaU  be  placed  on  each 
locomotive  engine  operated  on  any  railway 
in  this  state;  and  that  ''the  whisUe  shaU  be 
at  least  twice  sharply  sounded,  not  less  than 
three  hundred  yards  before  a  highway  cross- 
ing is  reached*';  and  also  in  making  the  com- 
pany ''Usible  for  aJl  damages  whteh  ehall  be 
sustained  by  any  person  by  reason  of  snch 
neglect **     Acts  189a>94,  p.  827. 

The  negligence  charged  against  the  railway 
company  was  the  failure  to  give  timely  notice 
of  the  approach  of  its  train  to  the  crossing,  and 
this  it  was  incumbent  on  the  phdntiff  to 
prove,  for,  unless  the  company  was  negli- 
gent, there  could  be  no  recoyery  against  It 
for  the  death  of  the  deceased.  Therefore 
the  first  question  for  consideration  is,  did  it 
neglect  to  give  the  warning  the  law  requires? 
Was  there  a  failure  In  eound  the  whistle  as 
prescribed  by  the  statute?  In  determining 
the  question  of  negligence,  we  have  to  con- 
sider the  testimony  upon  the  principles  of  a 
demurrer  to  the  evidence.  Code,  $  3484. 
These  principles  are  too  familkir,  and  of  too 
frequent  applftoatlon,  to  need  rto  be  here  stat- 
ed. Johnson's  Adm'r  y.  Railway  Co.,  su- 
pra. 

The  trainmen  (engineer,  fireman,  and  con- 
ductor) aU  testified  on  the  trial  that  the 
whistle  was  sounded  at  the  whistling  post 
established  for  the  crossing  hy  the  railway 
company,  which  is  about  600  yards  from  the 
crossing,  and  the  beU  rung,  though  the  engi- 
neer was  proved  to  have  testified  at  the  cor- 
oner's inquest  held  shortly  after  the  accident 
that  he  blew  the  whistle  for  the  crossing  on 
nearlng  it,  and  just  then  saw  the  heads  of 
the  decedent's  horses  at  the  crosBing.  The 
defendant  introduced  two  other  witnesses, 
who  stated  yery  positiyely  and  clrcumstaa- 
tifllly  that  they  heard  the  whistle  give  the 
usual  signals  for  the  crossing.  On  the  oth- 
er hand,  the  plaintiff  examined  six  witness- 
es (John  W.  Johnson,  Howell  Watts,  Sher- 
man Smith,  Charles  Tinsley,  Burwell  Wat- 
son, and  Carrington  Rose)  in  respect  to  this 
fact,  all  of  whom,  with  abundant  opportuni- 
ty to  hear  the  whistle  if  it  had  been  sound- 
ed, swore  that  they  did  not  hear  it  blew  for 
the  crossing. 

It  is  consonant  with  reason  and  human  ex- 
peilence  that  the  positive  testimony  of  a  single 
witness,   whose   credibility  is  unimpeached, 
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that  he  saw  or  lieard  a  particular  thing  at  a 
particular  time  and  place,  ought  ordinarily  to 
outweigh  that  of  a  number  of  equally  credi- 
ble wltnessesi  who»  with  the  aame  opportuni- 
ties, testify  that  they  did  not  see  nor  hear 
it  The  particular  thing  might  have  taken 
place,  and  yet,  from  Inattention,  th^  may  not 
have  seen  or  heard  it;  or,  though  conscious  of 
seeing  or  hearing  it  at  the  moment  of  Its  oc- 
currence, may  have  afterwards  forgotten  It 
from  lapse  ot  time  or  defective  memory.  In 
such  case  the  evidence  of  the  one  witness  is 
positive,  while  that  of  the  many  is  merely 
negative.  But  where  a  witness  who  denies 
a  fact  in  question  had  as  good  opportunity  to 
see  or  hear  It  as  he  who  affirms  it,  and  his 
attention,  because  of  special  drcumstances, 
was  equally  drawn  to  the  matter  controvert- 
ed, the  general  rule  that  the  witness  who  af- 
firms a  fact  is  to  be  believed  rather  than  he 
who  dallies  it  does  not  hold  good.  The  de- 
nial of  the  one  in  such  case  constitutes  po«- 
tlve  evidence,  as  well  as  the  affirmance  of  the 
other,  and  produces  a  conflict  of  testimony. 

We  will  now  examine  the  testimony  of  the 
witnesses  for  the  plaintiff  in  respect  to  the 
blowing  of  the  whistle  for  the  crossing,  and 
see  whether  It  Is  merely  of  a  negative  char- 
acter, or  whether  it  creates  a  conflict  with  that 
of  the  defendant. 

The  testimony  of  the  boy  Carrlngton  Rose 
was  simply  that  he  did  not  hear  the  whistle. 
He  mentioned  no  circumstance  to  show  that 
he  was  listening  for  it,  or  that  there  was  any- 
thing to  direct  his  attention  specially  to  It 
His  evidence  upon  this  point  was  merely  nega- 
tive, and  may  be  left  out  of  consideration. 

But  this  was  not  true  as  to  the  testimony  of 
the  plaintiff's  other  witnesses  who  testified  in 
respect  to  this  matter.  Johnson  and  Watts 
passed  over  the  crossing  with  their  teams  only 
a  few  minutes  ahead  of  Bryant.  Johnson  was 
driving  his  own  team.  Smith  was  driving  that 
of  Watts,  and  the  latter  was  walking.  As 
they  approached  the  crossing,  Watts  went  in 
front  of  the  teams  to  the  track,  to  ascertain 
whether  a  train  was  approaching.  Not  seeing 
or  hearing  any  train,  the  teams  were  driven 
on  across  the  track  and  along  the  highway, 
which,  soon  after  leaving  the  crossing,  turns, 
and  runs  nearly  parallel  with  the  railroad 
track  In  the  direction  that  the  train  came,  and 
within  a  short  distance  of  the  track.  They 
were  familiar  with  the  running  of  the  train; 
were  aware  that  it  was  the  time,  or  a  little 
past  the  time,  for  It  to  come  along;  and  were 
on  the  lookout  for  it  All  three  testified  that 
it  rushed  by  them  without  sounding  Its  whis- 
tle, without  giving  any  warning  of  its  ap' 
pToach  to  the  crossing.  This  fact  was  im- 
pressed upon  them  in  the  most  unmistakable 
manner.  Johnson  stated  that  he  was  listening 
for  the  train,  because  one  of  the  horses  he 
was  driving  was  very  scary,  had  run  off  once 
t>efore,  and  came  very  near  killing  him;  that 
be  was  not  over  twice  the  length  of  the  court 
room  from  the  railroad  track  when  the  train 
ran  by,  and  nearer  to  the  whistling  p(Mt  than 


to  the  crossing;  that  the  train  ran  up  opposite 
to  him,  and  passed  on  without  whistling,  and 
did  not  whistle  at  all  until  Just  as  It  ran  into 
the  cut  at  the  crossing.  .  Watts  stated  that. 
he,  too,  was  watching  for  the  train,  becaufse 
both  of  the  horses  to  his  wagon,  which  Smith 
was  driving,  were  scary,  snd  afraid  of  trains; 
that  he  distinctly  remembered  a  conversation 
which  took  place  between.  Johnson  and  him- 
self before  the  train  came  along  in  regard  to 
their  horses  being  scary;  that  his  horses  were 
frightened  by  the  train  as  it  passed  by;  and 
that  the  whistle  was  not  sounded  at  all  until 
the  emergency  alarm  was  given,  when  it 
seemed  to  him  that  the  train  had  passed  the 
crossing.  Smith  testified  that  he  also  was 
listening  for  the  train,  knowing  that  the 
horses  that  he  was  driving  were  scary,  and 
afraid  of  trains;  and  that,  if  it  had  whistled 
for  the  crossing,  he  would  have  heard  It,  but 
that  it  did  not  whistle  before  It  reached  the 
crossing.  Ail  three  of  these  men  were,  for  these 
reasoDs,  listening  Intently  to  catch  the  first 
sound  of  the  approaching  train.  They  knew  that 
It  was  due  or  past  due,  and  were  momentarily 
expecting  it,  and  dreading  its  approach.  With 
their  attention  thus  fixed  upon  the  coming  of 
the  train,  and  painfully  on  the  alert,  they  all 
swore  that  the  train  passed  by  the  whistling 
post  for  the  crossing;,  where  Its  whistle  should 
have  been  blown,  and  rushed  past  them  with- 
out sounding  the  whistle.  According  to  their 
testimony,  the  first  warning  of  its  approach 
to  the  crossing  was  the  danger  signals.  All 
the  witnesses  admitted  that  these  were  given. 
The  plaintiff's  witness  Johnson  testified  that 
they  were  given  Just  as  the  train  ran  Into  the 
cut  at  the  crossing,  while  the  engineer  stated 
that  they  were  given  Just  as  the  train,  which 
was  running  at  the  rate  of  80  or  35  miles  an 
hour,  came  around  the  curve,  and  he  saw  the 
heads  of  Bryant's  horses  as  they  moved  from 
behind  the  bluff  onto  the  track. 

Two  other  witnessed— Oharies  Tlnsley  and 
Burwell  Watson— were  examined  by  the 
plaintiff  as  to  whether  the  whistle  was  blown 
for  the  crossing  or  not  They  were  standing 
at  Amherst  depot  at  the  time  of  the  accident, 
within  less  than  a -half  a  mile  of  the  cross- 
ing. They  were  hackmen,  and  were  waiting 
for  passengers.  They  were  accustomed  to 
hear  the  whistle  when  It  was  blown  for  the 
crossing,  and  were  listening  for  it  Tlnsley 
had  an  engagement  an  hour  later,  and,  the 
train  being  behind  time,  he  was  anxious  for 
Its  arrival,  and  on  the  alert  for  the  signal  of 
its  approach.  He  heard  no  whistle  until  the 
danger  signals  were  givea.  And  to  the  same 
effect  was  the  testimony  of  Burwell  Watson, 

The  evidence  of  these  five  witnesses— John- 
son, Watts,  Smith,  Tlnsley,  and  Watson— de- 
nying tiiat  the  whistle  was  sounded  for  the 
crossing  is  of  that  positive  and  circumstan- 
tial nature  as  to  raise  a  direct  conflict  wltb 
that  of 'the  defendant's  witnesses  who  af- 
firmed that  it  was  duly  sounded,  the  decision 
whereof  was  specially  for  the  Jury.  In  this 
conflict  of  testimony,  the  law  requiring  that 
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the  case  shall  be  heard  by  this  court  as  upon 
a  demurrer  to  the  eyldence,  the  testimony  of 
the  defendant  hi  error  must  gorem,  and  that 
of  the  plaintiff  in  error  be  discarded,  with 
the  result  that  it  must  be  concluded  by  us 
that  due  warning  was  not  given  of  the  ap- 
proach of  the  train  to  the  crossing,  and  be- 
cause of  the  failure  to  give  it  the  defendant 
company  was  guilty  of  negligence. 

The  negligence  of  the  defendant  company 
being  thus  established,  the  plaintiff  was  en- 
titled to  recover,  unless  his  right  to  do  so 
was  defeated  by  contributory  negligence  on 
the  part  of  the  deceased.  The  company 
claimed  that  he  was  negligent  in  attempting 
to  cross  its  track  without  looking  to  see  if 
the  train  was  coming,  or  listening  for  its  ap- 
proach. 

It  la  without  doubt  a  general  rule  that  a 
person  about  to  cross  a  railroad  track— eveh 
at  a  public  crossing— must  exercise  ordinary 
care  and  prudence.  He  must  use  all  his  fac- 
ulties to  avoid  danger.  He  should  both  look 
and  listen.  .He  should  iook  in  each  direction 
from  which  a  train  could  come,  and,  if  not 
In  sight,  listen  for  its  approach.  And,  if 
warned  by  his  faculties  of  the  Jiear  approach 
of  a  train,  it  is  his  duty  to  keep  off  the  track 
until  it  has  passed  by,  or  no  recovery  can  be 
had  for  any  injury  he  may  sustain.  This  is 
the  unquestioned  law  in  every  Jurisdiction  of 
which  we  are  aware.  Johnson's  Adm'r  v. 
RaUway  Ck>.,  91  Va.  179,  21  S.  B.  238,  and  the 
authorities  there  cited. 

But,  while  this  is  the  general  rule,  it  is  not 
inflexible,  nor  wholly  without  exception.  It 
would  be  unreasonably  to  require  a  traveler, 
upon  approaching  a  railroad  crossing  over  a 
highway,  to  look,  when,  by  reason  of  the  na- 
ture of  the  ground  or  other  obstructions,  he 
conid  not  see;  In  other  words,  when  compli- 
ance with  the  general  rule  would  be  imprac- 
ticable, or  unavailing.  Where  the  view  of 
the  track  is  obstructed,  and  the  railroad  com- 
pany has  failed  to  give  notice  of  the  ap- 
proach of  its  train  to  a  crossing  upon  the 
highway,  and  a  person  in  attempting  to  go 
across  the  track,  not  being  able  to  see  the 
train  on  account  of  obstructions,  and  being 
oblige^  to  act  upon  his  Judgment  at  the  time 
of  crossing,  is  Injured,  the  propriety  of  his 
going  ui>on  the  track  under  such  circumstan- 
ces is  not  a  question  of  law  to  be  decided  by 
the  court,  but  a  matter  of  fact  to  be  deter- 
mined by  the  Jury.  2  Wood,  R.  R.  p.  1527; 
Beach,  qontrlb.  Neg.  (2d  Ed.)  §  196;  Railway 
Ck>.  V.  Burge,  84  Va.  68,  4  S.  B.  27;  Smedis  v. 
Railroad  Co.,  88  N.  Y.  13;  Ormsbee  v.  Railroad 
QoTp.,  14  R.  I.  102. 

It  appears  from  the  uncontradicted  testi- 
mony in  this  case  that  the  highway  along 
which  the  deceased  was  traveling  crossed  the 
railroad  track  at  the  end  of  a  cut  made 
through  a  hill,  along  the  bottom  of  whose 
slope  the  highway  approached  the  crossing. 
The  hill  extended  back  in  the  direction  that 
the  train  came,  and  excluded  any  view  from 
the  highway  of  the  track  in  that  direction. 


A  traveler  upon  the  highway,  on  account  of 
the  obstruction  of  the  view  by  the  hill,  was 
unable  to  see  the  track  in  that  direction  un- 
til he  got  to  it,  and,  when  standing  in  the 
middle  of  the  track,  could  not,  owing  to  a 
curve,  see  along  it  further  than  from  100  to 
160  yards.  So  that  Bryant,  on  account  of 
the  obstacles  to  his  view,  was  unable  to  see 
the  train  until  it  was  too  late  to  escape  with- 
out injury,  and  had  to  rely  on  the  faculty  of 
hearing.  But,  the  whistle  not  having  been 
sounded,  there  was  nothing  to  hear,  nothing 
to  warn  him  that  the  train  was  near;  for, 
while  it  was  proved  that  the  whistle,  when 
sounded,  could  be  heard  by  a  person  as  he 
came  along  the  highway  down  to  the  cross- 
ing, it  was  also  shown  that  the  nature  of  the 
ground  tended  to  deflect  from  the  highway 
sound  coming  from  the  direction  that  the 
train  on  this  occasion  was  approaching;  and 
no  attempt  was  made  to  prove  that  Bryant, 
by  listening,  could  have  heard  the  rumbling 
of  the  train,  or  learned  of  its  approach  to  the 
crossing  in  any  other  way  than  from  the 
sound  of  the  whistle  until  he  got  on  the 
track,  when,  if  the  train  was  then  in  sight, 
it  would  be  within  100  to  160  yards  of  him, 
and  escape  from  injdry,  in  view  of  the  high 
rate  of  speed  of  the  train,  Would  be  impos- 
sible. 

It  appeared  in  evidence  that  Bryant  was 
not  moving  rapidly,  whereby  any  noise  of  the 
train  might  have  been  drowned,  but  that  he 
drove  slowly  down  the  road  to  the  crossing; 
that  his  horses  were  in  a  walk;  and  that 
the  highway  was  a  dirt  road,  and  free  from 
rocks.  Nothing  appears  in  the  evidence  to 
show  that  he  did  not  listen. 

If  the  defendant  company  relied  upon  con- 
tributory negligence  on  the  part  of  the  de 
ceased  to  defeat  a  recovery  by  the  plaintiff, 
it  is  well  settle  in  this  state,  whatever 
may  be  the  decisions  elsewhere,  that  the  bur- 
den was  on  the  company  to  prove  it,  unless 
such  negligence  was  disclosed  by  the  evi- 
dence of  the  plaintiff,  or  might  be  fairly  in- 
ferred from  all  the  circumstances;  and,  in 
the  absence  of  such  proof,  the  person  injured 
must  be  presumed  to  have  been  without  fault. 
Railroad  Co.  v.  Whittlngton,  30  Grat  805; 
Railroad  Co.  v.  McKenzle,  81  Va.  71;  Im- 
provement Co.  V.  Andrew,  86  Va.  273,  9  S.  B. 
1015;  Ra&road  Co.  v.  Oilman's  Adm'r,  88 
Va.  239,  13  S.  B.  475;  KimbaU  v.  Friend's 
Adm'x  (decided  at  the  present  term)  27  S.  B. 
901.  See,  also,  RalhxMid  Co.  v.  Horst.  93  U. 
S.  298;  Railroad  Co.  v.  Gladmon,  16  WalL 
401;  2  Wood,  R.  R.  1456. 

It  cannot  be  inferred  as  a  matter  of  law, 
under  the  circumstances  disclosed  by  the  rec- 
ord, that,  because  Bryant  drove  upon  the 
track  without  stopping,  he  did  not  listen. 
The  instinct  of  self-preservation  forbids  the 
Imputation  of  recklessness  to  any  one. 
Where  a  traveler  Is  killed  at  a  railroad  cross 
ing,  and  the  negligence  of  the  raXlroad  com- 
pany is  established,  in  the  absence  of  evi- 
dence to  the  contrary    the  presumption  is. 
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tbongb  perhaps  digbt,  tbat  the  trayeler  did 
his  duty  la  approaching  the  crossing.  Kim- 
ball v.  Friend's  Adm'x,  supra.  As  has  been 
aptly  said  by  a  learned  author  in  discussing 
this  question:  ''One  cannot  fail  to  can  to 
mind  that  contributory  negligence  la  as  dis- 
tinctly a  wrong  in  the  plaintiff  as  negligence 
is  in  the  defendant,  and  that  it  is  as  much 
against  the  principles  of  the  law  to  presume 
it  on  the  one  side  as  on  the  other;  resulting, 
therefore,  in  the  conclusion  that  the  defend- 
ant can  no  more  avail  himself  of  the  one  than 
can  the  plaintiff  of  the  other."  Bish.  Non- 
cont  Law,  §  470. 

The  third  instruction  given  to  the  Jury  by 
the  court  at  the  instance  of  the  plaintiff,  and 
which  the  plaintiff  insists  was  erroneous, 
simply  aflBbrmed  the  exception  to  the  general 
rule  that  one  before  going  upon  a  raiU'oad 
track  must  look  and  listen,  that  where,  by 
reason  of  obstructions  to  the  view,  looking 
is  impracticable,  and  would  be  unavailing, 
the  failure  to  look  or  see  an  approaching 
train  before  driving  upon  the  track  cannot 
be  considered  as  contributory  negligence.  In 
such  a  case  nothing  could  be  gained  by  look- 
ing, and  the  court  committed  no  error  in  giv- 
ing the  said  Instruction  with  the  direction 
that  it  be  read  in  connection  with  the  other 
instructions.  Kimball  v.  Friend's  Adm*!, 
supra.  The  principle  of  the  Instruction  has 
already  been  herein  fully  discussed,  and  noth- 
ing further  need  be  said  on  it  here. 

Nor  did  the  court  err  in  overruling  the  mo- 
tion for  a  new  trial  The  Jury  saw  the  wit- 
nesses, and  heard  them  testi^.  They  also 
viewed  the  ground  of  the  accident,  and  were 
thereby  the  better  enabled  to  understand  the 
evidence,  and  apply  it  They  are,  under  the 
law,  the  appointed  triors  of  facts.  The  char- 
acter of  the  evidence  made  the  determination 
of  the  case  one  peculiarly  within  their  prov- 
ince. Their  verdict  established  that  the  de- 
fendant company  was  guilty  of  negligence, 
and  that  Its  negligence  caused  the  accident 
The  trial  court  refused  to  interfere  with  it. 
According  to  the  practice  of  this  court,  estab- 
lished by  a  long  line  of  decisions,  it  has  no 
power  to  disturb  the  verdict  of  a  Jury,  un- 
less satisfied  that  the  evidence  is  plainly  in- 
sufficient to  sustain  it  Kimball  v.  Friend's 
Adm'x,  supra. 

Upon  an  examination  of  all  the  facts  and 
circumstances  of  the  case  as  shown  in  the 
record,  we  are  unable  to  say  that  it  was 
plainly  insufficient  to  sustain  the  verdict  of 
the  Jury.  We  cannot,  therefore,  set  it  aside, 
and  award  a  new  trial. 

The  Judgment  of  the  circuit  court  must  be 
affirmed. 

(121  N.  C.  113) 

NATIONAL  BANK  OF  VIRGINIA  v.  GARB. 

(Supreme  Court  of  North  Carolina.    Nov.  9, 

1897.) 

Action  on  Note— Parties. 

The  holder  of  a  note  indorsed  by  the  payees 

for  the  acconunodation  of  the  maker  may  sue 


one  of  tiie  indorsers  thereon  wifliout  J<^ning  tke 
maker  or  the  other  indorser. 

Appeal  from  siq^erior  court,  Durham  coun- 
ty; Timberlake,  Judge. 

Action  by  the  National  Bank  of  Virginia 
against  J.  S.  Carr  to  recover  on  a  note. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Guthrie  &  Outhrie,  for  appelant  Winaton 
ft  Fuller,  for  appellee. 

FAIRCLOTH,  0.  J.  C.  G.  Holland  made 
his  promissory  note,  payable  to  J.  S.  Oarr 
and  John  W.  Hollai^d,  and  said  payees  in- 
dorsed said  note  for  the  accommodation  of 
C.  G.  Holland;  and,  in  the  regular  course  of 
business,  said  note  became  the  property  of 
the  pUintiff,  who  brings  this  action  against 
},  S.  Oarr  alone.  The  defendant  insisted  that 
the  administrator  of  C.  G.  Holland,  and  John 
W.  Holland,  and  one  Green,  to  whom  O.  G. 
Holland  had  conveyed  some  property  in  trust 
to  indemnify  said  John  W.  Holland  against 
loss  by  reason  of  said  indorsement,  should  be 
made  parties  defendant  before  the  plaintiff 
could  recover  against  him,  the  present  de- 
fendant The  defendant's  counsel  fiUled  to 
cite  any  authority  in  support  of  his  conten- 
tion, and  we  are  not  aware  of  any.  A  note 
signed  by  the  principal  and  sureties  Is  a  Joint 
and  several  obligation  to  pay  money,  and  the 
owner  may  sue  all  or  either  of  the  obligors, 
and  indorsers  may  be  sued  likewise.  Code, 
§S  41,  60.  We  see  no  error  in  the  record. 
Judgment  affirmed. 


OtL  N.  C.  12») 
SHERMAN  V.  SIMPSON. 
(Supreme  Court  of  North  Carolina.    Nov.  0, 
1897.) 

CONTRAOT  VOB  BaLB  OF  LaND^DbSCBIPTIOM^ 
iSUPriCIBNGT. 

A  description  of  land  in  a  contract  as  **a 
certain  tract  or  parcel  of  land  lying  between 
P.*s  land  and  Cs  creek  and  the  old  mill  race" 
is  not  too  indefinite  to  be  aided  by  parol  tes- 
timony. 

Appeal  from  superior  court,  Pender  county; 
Coble,  Judge. 

Action  by  Stephen  Sherman  against  J.  F. 
Simpson  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  by  defendant  to 
plaintiff.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

F.  B.  Cooper,  for  appellant. 

FAIRCLOTH,  C.  J.  The  only  queBtion  la 
the  sufficiency  of  the  description  of  the  land 
in  the  written  agreement  This  exception  Is 
by  appeal  from  the  judgment,  which  contains 
the  description  as  follows:  "A  certain  tract 
or  parcel  of  land  lying  between  R.  P.  Paddi- 
son's  land  and  Oolvin's  Creek  and  the  old 
mill  race.*'  In  the  contrariety  of  decisions 
on  this  subject,  it  is  manifest  that  this  court 
has  endeavored  to  carry  into  effect  the  in- 
tention of  the  parties  according  to  the  right 
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and  Justice  of  each  case,  when  It  can  be  done 
vrithout  violating  any  well-settled  principle 
of  law.  When  the  descrlptiye  words  in  a 
deed  or  other  writing  are  of  doubtful  import, 
parol  proof  is  heard,  not  to  add  to  or  enlarge, 
their  scope,  but  to  fit  the  description  to  the 
thing  described;  and  this  is  allowed  on  the 
principle  of  "Id  certum  est  quod  certum  reddi 
potest.**  When  the  words  found  in  the  deed 
are  too  vague  to  be  thus  explained,  the  deed 
or  Instrument  is  void  in  that  respect  In 
Perry  v.  Scott,  109  N.  a  374,  14  S.  B.  294, 
the  descriptive  words  were:  "On  the  south 
side  of  Trent  river,  adjoining  the  lands  of 
Colgrove,  McDaniel,  and  others,  containing 
360  acres,  more  or  less;*'  and  it  was  held  that 
parol  proof  might  be  heard  to  aid  in  fitting 
these  words  to  the  object  described  in  the 
deed.  In  Wllkins  v.  Jones,  119  N.  G.  95,  25 
S.  B.  789,  the  -^ords  were:  *^hirty  acres  of 
land  situated  In  Stony  Creek  township,  ad- 
joining the  lands  of  the  late  James  Woodruff, 
James  Carter  Jones,  and  Richard  Barnes;**; 
and  his  honor  held  that  the  descriptive  words 
were  too  vague  and  indefinite  to  be  explained 
by  parol  testimony.  Held  to  be  error,  and  a 
new  trial  was  ordered.  These  cases  are  di- 
rect authority  for  the  case  before  us,  and.  the 
judgment  is  affirmed. 


(121  N.  C.  504) 

BARRAS  V.  WILMINGTON  &  W,  R-  GO. 

(Supreme  Court  of  North  Carolina.-    Nov.  9, 

18970 

Aftbals— Sbrvioe  of  Cabb— Glbrk*s  Cbrtivioatb 

— Failure  to  Sbkvb  in  Timb— Sbt- 

TLBMFNT  Br  JUDOE. 

"L.  In  accepting  service  of  a  case  on  appeal, 
after  time  limited  by  statute,  it  was  competent 
for  counsel  to  add  to  the  indorsement  the  date, 
and  that  he  did  not  waive  the  objection  that  the 
case  was  not  presented  in  time. 

2.  Where  service  of  the  case  on  appeal  was  ac- 
cepted by  counsel,  it  was  proper  for  the  clerk  to 
certify  the  indorsement  thereof  as  a  part  of  the 
proceedings  in  the  case. 

3.  Failure  to  serve  the  case  on  appeal  within 
the  time  limited  by  law  cannot  be  cured  by  the 
judge's  subsequent  settlement  of  the  case. 

4.  The  fact  that  the  case  on  appeal  was  not 
legally  settled  does  not  entitle  the  appellee  to 
have  the  appeal  dismissed,  but  the  judgment 
must  be  affirmed,  where  no  error  appears  on  the 
face  of  the  record  proper. 

Appeal  from  superior  court,,  L^ob:  county; 
Hclver,  Judgew 

Action  by  D.  S.  Barras  against  the  Wil- 
mington &  Weldon  Raihroad  Company.  From 
a  judgment  for  defendant,  plaintilf  appeals. 
Appellee  moves  to  dismiss  because  case  on 
appeal  was  not  served  in  time,  and  to  affirm 
for  want  of  a  case.   AfEirmed. 

W.  R.  Allen,  for  appellant  R.  O.  Burton, 
for  a];q[>ellee. 

CLARK,  J.  It  was  competent  for  counsel 
who  accepted  service  of  the  case  on  appeal, 
after  the  time  limited  by  statute,  to  add  to 
his  indorsement  the  date,  and  that  he  did 
not  waive  the  objection  that  the  case  was 


presented  too  late.  Such  indorsement  was 
properly  certified  by  the  clerk  as  a  part  of 
the  proceedings  Ui  the  case.  Onmmings  v. 
Hoffman,  118  N.  O.  267,  18  S.  B.  170.  The 
failure  to  serve  the  case  on  appeal  within  the 
time  fixed  by  law  was  not  cured  by  the 
judge's  settling  the  case  on  appeal.  Forte 
V.  Boone,  114  N.  C.  176,  19  S.  E.  632;  Mc- 
Neill V.  Railroad,  117  N.  C.  642,  23  S.  E.  268. 
If  there  had  been  no  indorsement  as  above, 
and  the  appellee  had  filed  an  affidavit  that 
service  had  not  been  in  time,  it  might  have 
been  necessary  to  have  the  facts  as  to  the 
date  of  service  found  by  the  Judge  below,  un- 
less the  judge  should  find  them  in  settling 
the  case,  as  he  should  always  do  if  there  is  a 
controversy  on  that  point  Walker  v.  Scott, 
102  N.  C.  487,  9  a  E.  488;  Cummhigs  v.  Hoff- 
man, supra.  But  here  there  is  no  real  con- 
tention that  the  case  on  appeal  was  served  in 
time.  Certainly  no  affidavit  is  offered  to  con- 
tradict the  indorsement  of  the  date  of  ac- 
ceptance of  service  made  on  the  plalntlfTs 
case  on  appeal  by  the  appellee's  counseL 
There  being  no  case  on  appeal  legally  settled 
does  not  entitle  the  appellee  to  have  the  ap- 
peal dismissed,  but,  as  no  error  appears  up- 
on the  face  of  the  record  proper,  the  judg- 
ment must  be  affirmed.  Delafleld  v.  Con- 
struction Co.,  116  N.  C.  21,  20  S.  E.  167. 


(121  N.  C.  154) 


JONES  V.  BEST. 


(Supreme  Court  of  North  Carolina.     Nov.  0, 
1897.) 

Rbal  AcTioN8~DBFi.uLT  JuDOVEirr— Failurb  ov 
Defendant  to  Filb  Bond. 
Under  Code,  §  890,  providing  that,  in  ac- 
tions for  the  recovery  of  real  property  or  the  poB- 
session  thereof,  the  failure  of  defendant  to  file 
an  undertalcing  requires  that  plaintiff  shall  have 
judgment,  defendant  cannot  assail  a  default 
judgment  rendered  in  the  action  for  possession  of 
land,  where  he  has  not  filed  the  required  bond. 

Appeal  from  supericnr  court,  Greene  county; 
Mclver,  Judge. 

Action  by  J«  M.  Jones  against  Theophilus 
Best  From  a  judgment  for  plaintiff,  defend- 
ant appeals.   Affirmed. 

G.  M.  Lindsay  for  appellant  W.  C  Mun- 
roe,  for  appellee. 

MONTGOMERY,  J.  This  action  was  in- 
stituted  for  the  possession  of  a  piece  of  land 
which  the  plaintiff  alleged  was  being  unlaw- 
fully withheld  from  her  by  the  defendant 
No  answer  was  filed,  and,  for  want  of  an- 
swer, judgment  was  rendered  against  the  de- 
fendant for  the  possession  of  the  land,  with- 
out damages.  The  counsel  of  the  defendant 
insisted  here  that  under  section  385  of  the 
Code,  such  judgment  was  not  lawfuL  Sec- 
tion 390  of  the  Code,  however,  provides  that 
in  actions  like  the  present  one  the  plaintiff  is 
entitled  to  judgment  for  the  relief  demand- 
ed in  the  complaint  unless  the  defendant  tile» 
tne  bond  required  of  him  by  section  237  of 
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the  Code,  or  Is  excused  from  giving  the  bond 
before  answering.  He  did  not  answer,  nor 
file  the  bond,  nor  ask  the  court  to  file  the  an- 
swer without  giving  the  bond,  until  the  time 
to  answer  had  expired.  There  is  no  error. 
Affirmed. 

(121  N.  C.  126) 

MEARES  et  al.  v.  DAVIS  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1897.) 

BUXIJ>IN0  A8SO0IATIOK8  -r-  IN80LVBK0T  —  DISPOSI- 
TION OF  Proobbdb  ow  Sales. 
One  corporator  of  an  insolvent  building  as* 
sociation  is  not  entitled  to  be  paid  by  receivers 
the  proceeds  of  a  sale  of  such  corporator's  prop- 
trty,  though  his  pro  rata  proportion  of  the  de- 
ficiency of  the  defaulting  association  equals  such 
proceeds. 

Appeal  from  superior  court,  New  Hanover 
county;  Allen,  Judge. 

Action  by  Iredell  Meares  and  another,  re- 
ceivers of  the  Carolina  Interstate  Building  ft 
Loan  Association,  against  Samuel  J.  Davis 
and  others,  to  foreclose  a  mortgage,  in  which 
there  was  a  decree  for  plaintiffs,  and  a  sale 
under  the  decree.  Defendants  filed  a  peti- 
tion asking  that  the  receivers  be  directed  to 
pay  to  them  certain  money,  the  proceeds  of 
such  sale.  From  an  order  denying  such  pe- 
tition, defendants  appeal.    Affirmed. 

J.  D.  Bellamy,  for  appellants.  Rlcaud  & 
Bryan  and  B.  8.  Martin,  for  appellees. 

PUROHE)S,  J.  This  is  a  petition  in  the 
cause  filed  by  the  defendant  corporators  of 
the  insolvent  Carolina  Interstate  Building  & 
Loan  Association.  It  asks  the' Judge  to  make 
an  order  requiring  the  receivers  to,  pay  the 
petitioners  1382.27,  now  in  the  hands  of  the 
receivers,  arising  from  a  sale  of  the  defend- 
ant petitioners*  property.  It  Is  admitted  that 
$382.27  is  their  pro  rata  proportion  of  the 
deficiency  of  this  defaulting  association.  To 
grant  the  order  asked  for  would  be  to  relieve 
the  petitioners  from  the  burdens  of  the  de- 
falcations of  their  insolvent  association,  at 
the  expense  of  their  associate  corporators. 
We  cannot  discuss  this  proposition.  It  baa 
so  recently  been  discussed  and  decided  by 
this  court  that  we  will  only  refer  to  these 
cases:  Strauss  v.  Association,  117  N.  C.  318, 
23  S.  B.  450;  Id.,  118  N.  C.  656,  24  S.  E.  116; 
Thompson  v.  Association,  120  N.  C.  420,  27 
S.  B.  118.  These  cases  seem  to  settle  the 
question  raised  by  the  petition;  especially 
me  last  case  cited,  where  the  very  question 
is  discussed.  The  court  properly  refused  to 
maae  the  order  prayed  for,  and  the  ruling  of 
the  court  below  is  affirmed. 

(121  N.  c.  m) 

HICKS  V.  WB8TBR00K. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1897.) 

Cass  ok  Afpbai/— Service^Strikino  vrom  Filss 
— DscisiON — Affirmance— DiBMissAU 
1.  Where  a  dispute  arises  in  a  trial  court  as 
to  whether  there  has  been  service  on  appellee  of 


appellant's  case  on  appeal  within  flie  statutory 
tune,  and  the  court  nnds  that  there  has  not.  it 
may  properly  direct  appellant's  case  to  be  stn<&- 
en  from  the  files. 

2.  A  statement  of  a  case  on  appeal,  signed 
only  by  appellant's  counsel,  with  nothing  to  show 
that  it  was  serred  within  the  prescribed  time,  or 
at  all,  on  appellee  or  his  counsel,  is  a  nullity. 

3.  The  absence  of  a  case  on  appeal  does  not  en- 
title appellee  to  a  dismissal. 

4.  Where  there  is  no  case  on  appeal,  and  no 
error  on  the  face  of  the  record  proper,  the  judg^ 
ment  will  be  affirmed. 

Appeal  from  superior  court,  Pender  coun- 
ty; Mclver,  Judge. 

Action  by  R.  W.  Hicks  against  B.  A.  West- 
brook,  administratrix.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

F.  R.  Cooper,  for  appellant  Frank  Mc- 
Neill and  J.  D.  Bellamy,  for  appellee. 

CLARK,  J.  If  there  was  any  dispute  of 
fact  as  to  whether  there  was  service  in  time, 
it  was  proper  that  it  should  be  submitted  to 
the  court  below  (Cummings  v.  Hoffman,  113 
N.  C.  267,  18  S.  B.  170;  Walker  v.  Scott,  102 
N.  C.  487,  9  S.  B.  488);  and,  his  honor  hav- 
ing found  as  a  fact  that  there  was  no  service 
of  the  app^lant's  case  in  the  statutory  time, 
he  properly  directed  the  appellant's  "case  on 
appeal"  to  be  stricken  from  the  files.  This  or- 
der being  excepted  to,  the  clerk  sent  up  "ap- 
pellant's case."  "There  being  a  statement  of 
case  on  appeal  signed  only  by  the  appellant's 
counsel,  but  nothing  to  show  that  it  was  serv- 
ed within  the  time,  or  indeed  at  all,  upon  the 
appellee  or  his  counsel,"  it  is  a  nullity.  Pee- 
bles V.  BrasweU,  107  N.  C.  68,  12  &  E.  44; 
Manufacturing  Co.  v.  Simmons,  97  N.  C  89, 
1  S.  E.  923;  How^  v.  Jones,  109  N.  C.  102, 
18  S.  B.  889.  The  absence  of  a  case  on  ap- 
peal does  not  entitle  the  appellee  to  have  the 
appeal  dismissed,  but,  there  being  no  error 
on  the  face  of  the  record  proper,  the  Judg- 
ment below  Is  affirmed.  McNeill  v.  Railroad 
Co.,  117  N.  C.  642,  23  S.  B.  268;  Smith  v. 
Smith,  119  N.  C.  314,  26  S.  B.  878;  and  cases 
cited  under  subhead  "No  Case  on  Appeal," 
Clark's  Code,  p.  682,  and  supplement  to  same, 
p.  89.  The  reason  of  this  is  that  though 
there  is  no  "case  on  appeal,"  which  alone 
could  show  errors  and  exceptions  on  the  trial, 
yet  if,  upon  inspection  of  the  record  proper 
(Code,  §  967;  Thornton  v.  Brady,  100  N.  O. 
38,  6  S.  E.  910;  Upper  Appomattox  Co.  v. 
Buffalo  [at  this  term]  27  S.  B.  999),  the  court 
had  no  jurisdiction,  or  a  cause  of  action  was 
not  stated,  the  judgment  below  could  not  be 
sustained.    Affirmed. 


cm  N.  G.  IR) 

FAISON  et  al.  v.  WILLIAMS  et  sL 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1897.) 

Appbals  raoM  Clbrk— Okdiks  bt  Court— Jukis* 

DICTIOS. 

Three   of  the   four   plaintiffs  in   nartitioa 
moved,  on  a  petition  filed  before  the  derk,  to  set 
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aside  the  oommissioners'  report  on  the  cround  of 
newly-discoyered  testimony,  and  to  amend  the 
complaint  by  alleging  sole  seisin  in  themselves, 
and  that  the  other  plaintiff  had  no  interest  The 
clerk  denied  leave  to  amend,  and  eonflrmed  the 
report  HM  that  on  appeal  to  the  judge,  he  had 
the  power,  in  his  aiscreuon,  to  set  aside  the  jad^- 
ment  for  newly-discovered  evidence,  atid  permit 
snch  amendment,  and  remand  the  cause  to  the 
derk,  with  directions  to  allow  such  other  plaintiff 
to  answer  the  complaint  as  so  amended,  etc.,  un- 
der Ck>de,  f  255,  as  amended  by  Acts  1887,  c. 
276,  providing  that  whenever  a  canse  is  sent  up 
to  the  judge  from  the  derk  "for  any  ground 
whatever,"  the  judge  may  either  fully  determine 
the  cause  himself,  or  make  orders  therein,  and 
•end  it  back  to  be  proceeded  in  by  the  derk« 

Appeal  from  superior  court,  Greene  coan- 
ty;  Allen,  Judge. 

Action  by  Hattie  Falson,  M.  B.  Lee,  Jo- 
sephine Williams,  and  Henry  Lee  against  E. 
P.  WllUams  and  others  for  partition,  in  which 
there  wbb  a  decree  for  partition  and  appoint- 
ing commissioners,  granted  by  the  clerk. 
Plaintiffs  other  than  Josephine  Williams  ex- 
cepted to  the  commissioners'  report,  and  filed 
a  petition  to  set  aside  the  judgment  for  parti- 
tion, on  the  ground  of  newly-discovered  evi- 
dence, and  for  leave  to  amend  the  complaint 
by  inserting  an  allegation  averring  sole  seisin 
in  themselves,  and  that  plaintiff  Williams 
was  entitled  to  no  interest  in  the  land.  The 
derk  denied  the  petition,  and  confirmed  the 
report,  and  said  petitioners  appealed  to  the 
superior  court  From  a  judgment  reversing 
the  Judgment  of  the  clerk,  setting  aside  the 
confirmation  of  the  report,  and  ordering  the 
caufie  remanded  to  the  clerk,  that  the  original 
complaint  be  amended  so  as  to  conform  to 
the  allegations  of  said  petition,  and  that  plain- 
tiff Josephine  Williams  be  allowed  to  answer 
the  same  as  so  amended,  the  latter  appeals. 
Afiirmed. 

Swift  Galloway  and  G.  M.  Lindsay,  for  ap- 
pellant    Allen  &  Dortch,  for  appeUees. 

CLARK,  J.  Three  of  the  four  plaintiffs  in 
a  proceeding  for  partition  moved,  upon  a  pe- 
tition filed  in  the  cause  before  the  clerk,  to 
set  aside  the  report  of  the  commissioners,  on 
the  ground  of  newly-discovered  testimony, 
and  to  amend  the  complaint  by  inserting  an 
allegation  averring  sole  seisin  in  themselves, 
and  that  the  fourth  party  plaintiff  was  enti- 
tled to  no  interest  in  the  premises.  The  clerk 
refused  leave  to  amend,  and  confirmed  the 
report,  whereupon  the  petitioners  appealed. 

It  is  unnecessary  to  consider  whether  the 
judge  could  reverse  the  action  of  the  derk  in 
refusing  leave  to  amend,  for  Act  1887,  c.  276 
(amending  section  255  of  the  Code),  provides 
that,  whenever  a  cause  is  sent  up  to  the 
judge  for  any  ground  whatever,  the  "judge 
shall  have  jurisdiction,'"  and  may  either  fully 
det^mlne  the  cause  himself,  or  may  make  or- 
ders therein,  and  send  it  back  to  be  proceed- 
ed in  by  the  derk.  Ledbetter  v.  Pinner,  120 
N.  C.  458,  27  S.  B.  123;  Lictie  v.  GhappeU, 
111  N.  C.  347,  16  S.  E.  171;  Clark's  Code  (2d 
Ed.)  p.  198.  The  case  having  been  taken  to 
the  judge  by  the  appeal,  he  was  thereupon 


seised  with  f ull  jurisdiction*  and  had  power, 
in  his  discretion,  to  set  aside  the  judgment 
for  newly-discovered  evidence  (Vest  v.  Coop 
er,  68  N.  C.  181;  Carson  v.  Dellinger,  90  N.  C. 
226;  Flowers  v.  Alford,  111  N.  C.  248,  16  S. 
B.  319),  and  to  pennit  the  amendment  asked 
for  (C:k>de,  S  273;  Brendle  v.  Reese,  115  N. 
G.  552,  20  S.  E.  721;  Maxwell  v.  Mclver,  113 
N.  a  288,  18  &  B.  320;  Sinclair  v.  Railroad 
Co.,  Ill  N.  C.  507,  16  S.  B.  336).  When  the 
case  goes  back,  the  appellant  will  have  an 
opportunity  to  answer  the  allegations  in  the 
amended  complaint,  and  present  such  issues 
of  fact  and  law  arising  thereon  as  she  may 
be  advised.  Had  the  court  below,  in  its  dis- 
cretion, refused  the  amendment,  it  might 
have  been  difiicult  for  the  plaintiffs,  other 
than  the  appdlant,  to  have  raised  the  issues 
they  desire  in  another  proceeding.  In  the 
face  of  the  possible  estoppel  of  a  judgment 
in  this  action.     No  error. 


(la  N.  C.  99) 

ROBINSON  V.  SAMPSON  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

lb97.) 

Appbal— Objbotions  Wa2vbi>— Mortoagbs— 

Proof  of  Payment. 

1.  An  objection  that  the  issue  as  settled  and 
certified  by  the  clerk  is  dififerent  from  that  made 
by  the  pleadings  cannot  be  assigned  in  the  su- 
preme court,  when  not  excepted  to  below. 

2.  The  entry  of  "Satisfied"  on  the  margin  of 
the  record  of  a  mortgage,  signed  by  the  mortga- 
gee, and  witnessed  by  the  register  of  deeds,  is 
competent  as  evidence  of  payment  of  the  debt  se- 
cured. 

Appeal  from  superior  court,  Wayne  county: 
Robinson,  Judge. 

Petition  by  J.  J.  Robinson,  administrator  of 
Needham  Kennedy,  against  Martha  Ann 
Sampson  and  others,  for  the  sale  of  real  es- 
tate to  pay  debts.  From  a  judgment  for 
plaintiff,  all  defendants  except  Martha  Ann 
Sampson  appeal.    Affirmed. 

The  appellants  alleged  that  the  whole  of  the 
indebtedness  of  the  estate  of  Needham  Ken- 
nedy, except  the  charges  of  the  administra- 
tion, consisted  of  $150  alleged  to  be  due  Mar- 
tha Ann  Sampson,  the  widow  of  Needham 
Kennedy;  but  they  believed  this  to  be  par- 
tially paid,  and  demanded  that  the  issue  to 
be  submitted  to  the  jury  be,  "What  amount, 
if  any,  is  the  estate  of  Needham  Kennedy  in- 
debted to  Martha  Ann  Sampson?*'  The  issue 
as  settled  and  certified  by  the  clerk  was, 
"What  amount,  if  any,  has  been  paid  on  the 
debt  of  $150  due  Martha  Ann  Sampson?** 

S.  W.  Isler,  for  appellants.  Allen  &  Dortch, 
for  appellee. 

CLARK,  J.  It  is  competent  to  introduce, 
as  evidence  of  payment  of  an  indebtedness 
secured  by  mortgage,  the  entry  of  "Satisfied" 
on  the  margin  of  the  record,  signed  by  the 
mortgagee,  and  witnessed  by  the  register  of 
dee<^  Code,  9  1271.  Prima  facie,  satisfac* 
tion  of  the  mortgage  is  that  of  the  debt  se- 
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cared  therebr.  antdeet  to  eyldence  of  an 
agreement  to  the  contrary.  Burke  ▼.  Snell, 
42  Ark.  57;  Ghappell  t.  Allen,  88  Mo.  213; 
Fleming  ▼.  Parry,  24  Pa.  St  47.  But  the 
plaintiff  contends  that  on  an  issue,  *'What 
amount,  if  any,  has  been  paid  on  the  debt 
of  $150  due  Martha  Ann  Sampson?'*  it  Is 
irrelevant  to  show  that  she  created  part  of 
that  debt  by  paying  off  a  mortgage  due  plain* 
tiff's  intestate.  On  the  form  of  the  issue  this 
Is  apparent.  We  infer  that  the  object  of 
the  defendants  was  to  deny  part  of  the  in- 
debtedness by  showing  that  it  was  a  mere 
voluntary  and  officious  payment  by  Martha 
Ann  Sampscm  of  a  mortgage  indebtedness 
of  her  husband,  the  plaintiff's  intestate,  and 
therefore  not  an  indebtedness  of  the  estate 
(Meadows  v.  Smith,  94  N.  C.  18),  and  the 
appellants'  brief  points  out  that  in  the  an- 
swer filed  before  the  clerk  the  issue  asked 
for  was,  "What  amount,  if  any,  is  the  estate 
of  Kennedy  indebted  to  Martha  Ann  Samp- 
son?'—an  issue  which  would  have  made  the 
rejected  evidence  relevant.  But  the  issile  in 
Its  present  form  was  settled  by  the  clerk, 
and  certified  up  to  the  superior  court  at  term, 
without,  objection;  and  his  honor  was  not 
asked  to  correct  or  amend  it,  as  he  might 
have  done.  Faison  v.  Williams  (at  this  term) 
28  S.  E.  188.  It  is  true  that  the  Issues  arise 
upon  the  pleadings,  but  a  defect  in  the  issue 
cannot  be  assigned  here  when  not  excepted 
to  below.  Wills  v.  Fisher,  112  N.  O.  529,  17 
S.  E.  73;  Moore  v.  Hill,  85  N.  C.  218;  Alex- 
ander V.  Robinson,  Id.  275,  and  cases  clt^; 
Clark's  Code,  SS  392,  395.    No  error. 


(121  N.  C.  118) 


LADD  V.  LADD. 


(Supreme  Court  of  North  Carolina.     Nov.  9, 
1897.) 

DivoRCB— Abandonmbnt-  Pleading—  Bufficien- 
CT— Amendment. 

1.  A  petition  for  divorce  is  iDsufflclent  where 
it  follows  the  words  of  Laws  1895,  c.  277,  mere- 
ly alleging  the  abandonment  by  the  wife,  and 
her  living  apart  from  her  husband,  and  her  still 
refusing  to  live  with  him,  as  the  facts  should  be 
set  forth  specifically  and  definitely. 

2.  Where  the  sufficiency  of  a  complaint  is  first 
challenged  in  the  supreme  court,  which  decides 
that  defects  therein  are  not  cured  by  failure  to 
demur,  but  may  be  cured  by  amendment,  a  new 
trial  will  be  granted. 

Appeal  fr<Mn  superior  court,  Durham  county; 
Allen,  Judge. 

Action  by  W.  N.  Ladd  against  Mary  J. 
Ladd  for  divorce.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Boone  &  Bryant,  for  appellant  Winstcm  A 
Fuller,  for  appellee. 

CLARK,  J.  There  was  sufficient  evidence 
to  submit  the  case  to  the  Jury  (State  v.  Green, 
117  N.  C.  696,  23  S.  B.  98;  State  v.  Kiger,  115 
N.  O.  751,  20  S.  B.  456),  and  for  the  error  in 
sustaining  the  demurrer  to  evidence  the  plain- 
tiff is  entitled  to  a  new  trial.     The  defendant. 


however,  moreB  In  this  conrt  to  dismiss  be- 
cause the  complaint  does  not  state  facts  snfli- 
dent  to  constitate  a  cause.  Thli  is  one  of  tbe 
two  exceptions  which  can  be  taken  in  tlUs 
court,  though  not  made  below;  the  other  h^ng 
that  the  court  had  no  Jurisdiction.  Rule  27 
(27  &  a  vlU);  Kidd  v.  Yenable,  lU  N.  (X 
585,  16  S.  B.  317.  It  is  often  difficult  te  dis- 
tinguish between  a  defective  statement  of  a 
good  cause  of  action  which  is  cured  by  a  fail- 
ure to  demur  and  the  statement  of  a  d^ective 
cause  of  action  which  is  not,  and  to  which  an 
exception  can  be  taken  for  the  first  time  in 
this  court  Knowles  v.  Railroad  Co.,  102  N. 
C.  59,  9  S.  B.  7;  Mizzell  v.  Ruffln,  118  N.  C. 
69,  23  S.  B.  927.  But  under  the  settled  an- 
thorities,  in  an  action  for  divorce  it  is  not  snfllr 
cient  to  allege,  following  the  words  of  chapter 
277,  Laws  1895,  merely  the  abandonment  by 
the  wife,  and  her  living  separate  and  apart 
from  her  husband,  and  her  still  refusing  to  live 
with  him,  but  "all  the  facts  relied  on  as  con- 
stituting the  cause  of  action  are  required  to 
be  set  forth,"  and  "they  are  to  be  charged,  as 
far  as  possible,  specifically  and  definitely." 
McQueen  v.  McQueen,  82  N.  0.  472,  citing 
Whittington  v.  Whlttington,  19  N.  C.  64;  Wood 
V.  Wood,  27  N.  C.  674;  Foy  v.  Foy,  35  N.  a 
•0.  "The  complaint  should  contain  a  fair  rep- 
resentation of  any  transaction  relied  on  aa  the 
ground  of  the  decree,  since  its  defects  are  not 
aided  by  the  verdict"  White  v.  White,  84  N. 
C.  340,  citing  McQueen's  Caae,  supra;  and 
both  these  cases  have  been  cited  and  approved 
since.  Jackson  v.  Jackson,  105  N.  C.  433,  11 
S.  B.  173;  O'Connor  v.  O'Connor,  109  N.  O. 
139,  13  S.  B.  887.  Among  many  prior  cases 
of  the  same  purport  are  Harrison  v.  Harrison, 
29  N.  C.  4&1;  Bverton  v.  E?verton,  50  N.  C. 
202;  Erwln  v.  Erwin,  57  N.  C.  82;  Joyner  ▼. 
Joyner,  59  N.  C.  322.  If  there  was  no  Juris- 
diction in  the  court  in  which  an  action  orig- 
inated, it  will  be  dismissed  In  this  court  on  mo- 
tion ore  tenus,  or  even  ex  mero  motu  by  the 
court  itself.  But  when  the  defect  is  that  tbe 
complaint  does  not  state  a  cause  of  action,  if 
the  defect  is  such  that  it  cannot  possibly  be 
cured  by  additional  averments,  the  action 
must,  of  course,  be  dismissed;  but  whoi  the 
defects,  though  too  serious  to  be  cured  by  a 
failure  to  demur,  yet  are  not  so  radical  that 
they  cannot  be  cured  by  permitting  additional 
averments,— the  line  between  which,  as  above 
stated,  is  difficult  to  draw,— the  court  will  not 
dismiss,  but  will  grant  a  new  trial,  that  the 
plalntltf  may  ask  leave  to  amend.  This  was 
the  coiu-se  pursued  by  this  court  in  both  Jack- 
son V.  Jackson  and  O'Connor  v.  O'Connor^  su- 
pra. While  this  distinction  has  not  always 
been  noted,  and  cases  in  which  the  defect* 
though  too. serious  to  be  cured  by  pleading 
over,  was  yet  capaUe  of  being  stated  on  a 
repleader,  have  been  dismissed,  the  lattor 
course  was  an  oversight,  and  should  not  be 
followed  in  that  class  of  cases.  As  both  pazv 
ties  are  thus  entitled  to  a  new  trial,  each  wSI 
pay  his  own  costs  in  this  court  Oode»  |  527. 
Nerw  trial. 


N.O^ 


WEIL  T.  FLOWBBa 
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MOREHEAD  BANKING  GO.  T.  DUKE  •!  ai 

(SuprtiM  Oourt  of  North  Ourolina.    Not.  (K 

1897.) 

JUDOMBSTT— AMBNDMSHT. 

In  an  action  aninat  tha  joint  and  aoToral 
makers  of  a  note,  the  complaint  alleged  no  dif- 
ference In  their  liabilities,  except  in  the  prayer 
for  judgment  A  judgment  by  default,  entered 
agafauit  two  of  the  .defendants,  who  failed  to  ap- 
pear and  answer,  was  thereafter  amended  on 
their  motion,  by  inserting  after  their  names  the 
words  "as  snreties."  Code,  $  2100,  allows  de- 
fendants in  an  action  on  a  contract  to  show  that 
they  are  sureties,  and  haye  that  fact  fomid  by 
the  joiy,  and  indorsed  on  the  execution,  etc. 
Hdd^  that  since  it  is  not  the  practice  of  courts 
to  see  that  such  eyidence  is  produced,  and  then, 
on  the  verdict,  insert  that  fact  in  the  judgment, 
in  the  absence  of  defendants,  and  without  any 
request  by  them,  the  judgment  was  regular,  and 
conld  not  be  amended  by  inserting  what  was  not 
intended  at  its  rendition. 

Appeal  from  siq^erior  court,  Durham  coun- 
ty;  Allen,  Judge. 

Action  by  the  Morehead  Banking  Ck)mpany 
against  B.  L.  Duke,  L.  Green,  and  another 
on  a  note.  From  an  order  amending  a  judg- 
ment by  default  against  defendants  Duke 
and  Green,  plaintiff  appeals.    Reyeraed. 

Boone  A  Bryant,  J.  W.  Graham,  and  F.  A. 
Green,  for  iq;>pellant  Winston  &  Fuller  and 
X  S.  Manning,  tor  i^pelleea. 

FAIRCLOTH,  C.  J.  Facts:  On  March  16, 
1893,  L.  L.  Morehead,  B.  L.  Duke,  and  L. 
Greoi  executed  their  promissory  note  to  the 
plaintiff.  At  October  term,  1^  on  action 
brought  on  yerlfied  complaint,  a  final  judg- 
ment was  entered  against  Duke  and  Green, 
no  process  haying  been  aeryed  on  Green,  nor 
answer  filed  by  Duke.  By  consent,  said 
judgment  was  canceled  and  case  continued; 
and  In  December,  1893,  personal  seryice  on 
Green  was  made.  At  June  term,  1894,  a 
final  judgment  by  default  was  entered 
against  Duke  and  Green,  neither  one  having 
filed  an  answer,  and  no  amendment  made  to 
the  complaint  The  judgment  has  remained. 
There  has  been  no  judgment  yet  against  L.  L. 
Morehead,  nor  have  any  rights  of  third  par- 
ties intervened.  At  January  term,  1897,  aft- 
er due  notice,  a.  motion  was  made  to  "correct 
and  amend"  the  judgment  of  1804,  by  insert- 
ing after  the  names  Duke  and  Green  the 
words  "as  sureties^*;  and  it  was  so  ordered 
by  his  honor,  who  held  that  the  judgment  at 
June  term,  1894,  was  Irregular,  and  In  tiiat 
there  was  error. 

There  can  be  no  relief  under  Code,  S  274, 
as  that  Is  a  remedy  for  a  mistake  of  the 
party,  and  It  must  be  within  one  year.  A 
judgment  nunc  pro  tunc  means  to  enter  a 
judgment  now  which  was  intended  then,  and 
there  la  no  evidence  that  the  court  intended 
to  enter  a  judgment  other  than  that  which 
was  entered.  An  erroneous  judgment  is  one 
entered  regularly,  but  contrary  to  law,  and 
cannot  be  set  aside  at  a  subsequent  term  of 
the  court.  The  only  remedy  Is  by  appeal  or 
certiorari.     An  irregular  judgment  is  one  en- 


tered contrary  to  the  course  and  practice  of 
the  court,  as  without  servlee  of  process. 
Wolfe  y.  Davia,  74  N.  G.  697.  A  judgment  hj 
default  on  a  note  for  the  payment  of  money 
only,  against  one  who  falls  to  appear  and 
answer  the  complaint,  la  regular  In  all  re- 
spects. Walton  y.  Walton,  80  N.  0.  26.  Tlie 
court  having  jiirisdictlon  of  the  parties  and 
the  subject,  the  parties  are  bound  to  take 
notice  of  what  was  done  until  final  judg- 
ment therein.  The  law  charges  them  at 
their  peril  to  be  watchful  of  their  interests 
therein,  and  it  la  their  neglect  and  their 
folly  If  they  do  not;  so  that  the  defendants 
were  charged  with  notice  of  what  they  al- 
lege waa  wrong  in  the  judgment  from  the 
day  of  Its  rendition.  StancUl  y.  Gay,  92  N. 
C.  460, 

Waa  the  judgment  Irregular?  ,  It  is  the 
record  of  what  was  actually  done,  and  not 
of  what  might  have  been  done.  The  note 
waa  the  joint  and  several  obligation  of  all 
the  aigners  to  pay  money,  with  no  indication 
as  to  who  was  principal  or  aurety.  The 
creditor  waa  entitled  to  a  judgment.  Section 
2100  of  the  Ck)de  extends  to  defendants  In  ac- 
tiona  upon  contract,  who  Insist  that  they  are 
suretlea,  the  privilege  of  having  that  fact 
found  by  the  jury,  and  indorsed  by  the  derk 
on  the  execution,  etc  la  it  the  course  and 
practice  of  the  courta  to  see  that  such  eyi- 
dence is  produced,  and  then  upon  the  ver- 
dict insert  that  fact  in  the  judgment,  in  the 
absence  of  the  defendants,  and  without  any 
averment  or  requeat  on  their  part  to  do  ao? 
Could  the  court  have  Intended  to  do  ao? 
We  think  not  So  the  judgment  cannot  be 
Irregular,  and  cannot  be  amended  by  insert- 
ing what  was  not  Intended  at  its  rendition. 
This  conclusion  dispenses  with  the  necessity 
of  considering  whether,  the  application  waa 
made  within  a  reasonable  time.    Reversed. 


(m  N.  G.  18S) 
WEIL  et  al.  v.  FLOWERS  et  al. 
(Supreme  Court  of  North   Carolina.     Nov.   9, 
1897.) 

MORTOAOBS— VbNDOB    AND    PUBCBASBB— IM  PLIBn 

Promises. 
A  purchaser  of  land  conveyed  it,  "in  pay- 
ment of  the  purchase  money,"  to  assignees  of  the 
mortgage  note  given  by  him  for  the  price.  Bdd, 
that  there  was  no  implied  promise  on  the  part 
of  such  assignees  to  repay  the  mortgagor  any 
part  of  the  money  he  had  iMiid  on  the  note,  or 
for  improvements  made  by  him  on  the  land  prior 
to  the  conveyance. 

Appeal  from  superior  court,  Duplin  county; 
Allen,  Judge. 

Action  by  H.  Weil  &  Bros,  against  N.  J. 
Jennett  and  Samuel  Flowers  to  recover  the 
possession  of  land.  From  a  judgment  for 
plaintiffa,  defendants  appeal.     Affirmed. 

W.  C.  Munroe,  for  appellanta.  Allen  & 
Dortch,  for  appellees. 

FURGHES,  J.  The  defendant  Flowers 
bought  the  land  in  controversy  from  one  Bar- 
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field,  and  executed  his  note  and  a  mortgage  on 
the  land  bought  to  secure  the  payment  of 
purchase  money.  This  trade  and  mortgage 
were  made  in  1888,  and  soon  thereafter  Bar- 
field  traded  and  assigned  this  note  and  mort- 
gage to  the  plaintiffs.  Thereafter,  and  be- 
fore the  6th  of  March,  1895,  the  defendants 
paid  the  plaintiffs  a  part  of  the  money  due 
on  their  note  as  a  part  of  the  purchase  mon- 
ey, and  did  ditching  and  clearing  on  the 
land,  which  enhanced  its  value;  and  defendant 
Flowers  says  that  the  money  so  paid  and  the 
value  of  the  ditching  and  clearing  (which 
be  calls  '^mpravemeoiB")  amounted  to  more 
than  the  rental  of  the  land,  and  he  asks  that 
he  be  paid  the  difference.  These  allegations 
are  denied  by  the  plaintiffs,  who  say  they  did 
not  amount  to  more  than  the  rental  of  the 
land,  which  the  defendant  has  had  since  1888 
to  1895,  inclusive;  that  on  the  5th  of  March, 
1895,  the  defendants  conveyed  the  land  to 
the  plaintifiCs  in  fee  simple,  "in  payment  of 
the  purchase  money .'^ 

It  is  agreed  by  the  parties,  and  made  a  part 
of  the  statement  of  the  case  on  appeal,  that 
the  defendant  does  not  now  claim  that  there 
was  fraud,  nor  does  he  want  the  transaction 
of  the  5th  of  March,  1895,  annulled  and  va- 
cated, but  wishes  it  to  stand.  It'  is  also 
agreed,  and  made  a  part  of  the  case,  that 
there  was  no  agreement  that  plaintiffs  should 
pay  defendant  back  any  part  of  the  money  he 
had  paid  them,  nor  that  they  should  pay  blm 
for  what  he  calls  "improvements."  But  he 
alleges  that  the  law  implied  a  promise  to  pay 
the  defendant  what  he  had  paid,  and  for  the 
ditching  and  clearing,  less  the  value  of  the 
rentals  that  defendant  6ad  received;  and  for 
this  position  he  cites  Beaman  v.  Simmons,  76 
N.  C.  43,  Smith  t.  Stewart,  88  N.  C.  406, 
Wilkle  V.  Womble,  90  N.  C.  254.  and  other 
cases  to  like  effect  But  these  cases  do  not 
sustain  the  defendant's  contention.  Bea- 
man V.  Simmons  was  where  an  incomplete 
sale  of  land  was  rescinded  by  mutual  con- 
sent of  the  parties,  and  where  there  was  also 
a  promise  to  repay  that  part  of  the  purchase 
money  that  had  been  paid.  It  is  true  that 
the  court  there  held  that  the  law  implied  a 
promise  to  repay,  without  the  express  promise. 
The  case  of  Smith  v.  Stewart  was  a  rescis- 
sion of  a  contract  to  sell,  and  is  governed  by 
the  same  principle  as  that  announced  in  Bea- 
man V.  Simmons.  Wilkle  v.  Womble  was 
where  the  bargainor  refused  to  carry  out  a 
parol  contract  to  sell  land,  after  receiving  a 
part  of  the  purchase  money,  and  the  court 
held  he  was  liable  for  it,  and  the  bargainee 
might  recover  it  back.  All  this  is  undisput- 
ed law,  but  none  of  it  fits  the  defendant's 
case.  His  is  not  the  rescission  of  a  contract 
to  purchase,  nor  is  It  a  parol  contract  to  sell 
land,  where  the  bargainor  refuses  to  carry  out 
the  contract.  In  this  case  the  defendant 
Flowers  bought  of  Barfleld,  and  afterwards 
sold  and  conveyed  to  the  plaintiffs.  Plain- 
tiffs derive  their  title  from  the  defendant 
Flowers,  and  hold  under  him.     They  do  not 


hold  under  an  original  title  In  tfaemscdyes,  as 
they  would  do  if  they  had  sold  to  the  de^ 
f endant,  and  the  trade  was  afterwards  re- 
scinded. Defendant  cites  Hall  ▼.  Lewis,  118 
N.  a  609,  24  &  B.  209;  bnt  this  case  has  no 
application  to  the  case  under  consideration, 
as  no  fraud  is  alleged  in  this  case,  and  it  is 
expressly  stated  that  defendant  wants  the 
sale  and  deed  of  the  6th  of , March,  1896,  from 
him  to  plaintiffs,  to  stand.  As  we  have  seen 
that  this  is  a  sale,  and  not  a  rescission  of  a 
contract,  the  defendant  has  no  ground  to 
stand  on,  in  support  of  his  contentions. 
There  is  no  error,  and  the  Judgment  is  af- 
firmed. 


(121  N.  C.  91) 

GOODWIN  T.  OARALBIOH  FERTILIZBR 

&  PHOSPHATE  WORKS. 

(Supreme  Court  of  North  Carolina.     Nov.  2, 

1897.) 

AVBNDMBNT  OV    COMPLAINT— DlSCRBTION  OT 
COUKT. 

1.  After  an  answer  has  been  filed,  and  the  time 
for  answering  has  expired,  there  is.  no  risht  to 
amend  the  complaint  as  of  course,  under  Code,  S 
272,  providing  tliat  any  pleading  may  be  once 
amended  of  course  at  any  time  before  the  period 
for  answering  it  expires. 

2.  The  amendment  of  pleadings  is  within  the 
discretion  of  the  court,  and  its  decision  is  not  re- 
viewable on  appeal. 

Appeal  from  superior  court.  Wake  county; 
Robinson,  Judge. 

Action  by  the  state  on  the  rdation  <jt  W. 
H.  J.  Goodwin  against  Caraleigh  Pertiliaer 
&  Phosphate  Works.  Judgment  for  defend- 
ant   Plaintiff  appeals.   Affirmed. 

J.  C.  L.  Harris,  Douglas?  &  Holding,  and 
B.  M.  Gatling,  for  appellant  Spier  Whita- 
ker  and  £.  C.  Smith,  for  appellee. 

FAIRGLOTH,  C.  J.  The  plaintiff  sued  for 
a  penalty  of  $200  before  a  Justice  of  the 
peace,  and  the  defendant  denied  the  allega- 
tions of  the  complaint  and  pleaded  the  stat- 
ute of  limitations.  On  appeal  in  the  supe- 
rior court  the  plaintiff  asked  leave  to  amend 
his  complaint  by  inserting  a  second  cause  of 
action,  which  was  refused.  He  claimed  the 
right  as  of  course,  under  Code,  8  272.1  The 
motion,  coming  after  the  time  for  answering 
had  expired,  and  after  answer  had  been  filed, 
was  too  late,  as  a  matter  of  course.  The 
privilege  of  amending  pleadings  is  at  the  dis- 
cretion of  Lsie  court,  and  its  decision  is  not 
reviewable.  Commissioners  of  Alamance  v. 
Blair,  76  N.  C.  136;  Kron  v.  Smith,  96  N.  C. 
889,  2  6.  B.  532;   Clark's  Code,  p.  220. 

Affirmed. 

^  Code,  8  272,  provides:  "Any  pleading  may 
be  once  amended  of  course,  without  costs,  and 
without  prejudice  to  the  proceedings  already  had, 
at  any  time  before  the  period  for  answering  it 
expires;  or  it  can  be  so  amended  at  any  time, 
unless  it  be  made  to  appear  to  the  court  that  it 
was  done  for  the  purpose  of  delay,  and  the  plain- 
tiff or  defendant  will  thereby  lose  the  benefit  of 
a  term  for  which  the  cause  is,  or  may  be,  docket- 
ed for  trial,*'  etc 
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(51  S.  C.  222) 
FABLBT  T.  CHARLESTON  BASKET  ft 
VENEER  GO. 

(Bivnme  Court  of  Soath  Carolina.     Not.  12, 
1897.) 

iHJURiBflTo  Emplotb— Gomplaikt^Elbction  bb- 
TwsBN  Causes  of  Action  — Evidbnob  —  Buffi- 

OIENOT— NbOLIQBNOB    AND     CONTRIBDTORT    NeO- 
LIOBNCB— QUBSTIONS     FOR    J  DRY — INSTRDOTIOXS. 

1.  Only  one  caase  of  action  was  stated  in  a 
complaint  in  an  action  for  injnries  caused  by 
the  breaking  of  a  belt,  where  it  alleged  that  de- 
fendant's negligence  consisted  in  failing  to  pro- 
Tide  Bafe  belting,  and  in  failing  to  keep  the  same 
in  proper  repair,  and  in  failing  to  proTide  safe 
machinery,  and  in  proTiding  unsafe  and  insecure 
machinery,  and  "in  failing  to  provide  a  safe 
place  for  plaintiff  to  stand  and  work,"  etc.;  and 
it  was  not  error  to  refuse  to  require  plaintiff  to 
elect  whether  he  would  proceed  for  negligence  in 
failing  to  provide  safe  appliances,  or  for  negU- 
fff^nce  in  failing  to  provide  a  safe  place  for  plain- 
tiff to  stand. 

2.  In  an  action  by  an  employfi  for  personal  in- 
juries, evidence  offered  by  plaintiff  was  admit- 
ted, showing  subsequent  precautions  taken  by 
defendant  to  prevent  a  recurrence  of  similar  ac- 
cidents, and  defendant  afterwards  put  in  evi- 
dence showing  the  same  fact.  Hdd  (by  Gary 
and  Pope,  JJ.),  that  defendant  waived  the  right 
to  object  to  such  evidence  of  subsequent  precau- 
tions by  introducing  similar  evidence,  and  that, 
if  it  was  error  to  admit  it,  the  error  was  there- 
hj  rendered  harmless.  Mciver,  C.  J.,  and  Jones, 
J.,  dissenting  on  the  ground  that  such  evidence 
was  inadmissible  under  any  circumstances,  and 
the  error  was  not  cured  by  defendant  putting  in 
like  evidence. 

8.  In  an  action  for  injuries  caused  by  the 
breaking  of  a  belt  on  a  machine  at  which  plain- 
tiff wonced,  he  testified  that  while  he  was  at 
work  the  belt  broke  and  struck  him  in  the  face, 
potting;  out  an  eye;  that  he  noticed  the  belt 
sipreadmg  apart  where  it  was  laced,  and  called 
me  BUperintendent.  who  repaired  it;  that  the 
belt  was  laced  with  copper  wire,  and  he  did  not 
know  that  such  lacing  was  unsafe  and  defect- 
iTe;  that  he  had  worked  the  machine  1^  days. 
and  previously  worked  other  machines  in  said 
factory;  that  he  used  staples,  mostly,  in  the 
belts  of  other  machines  used  by  him,  and  when 
he  did  not  use  staples  he  used  leather  lacing. 
There  was  evidence  that  the  copper  wire  by 
which  the  belt  was  laced  was  unsafe  and  de- 
fective for  that  purpose.  Hddf  that  there  was 
eTidence  that  the  injury  received  was  the  re- 
enlt  of  defendant's  negligence. 

4.  Whether  an  employ^  is  guilty  of  contribu- 
tory negligence  because  he  remains  in  the  serv- 
ice of  hia  employer  after  he  has  knowledge  of 
defects  in  the  machinery  with  which  he  is  re- 
quired to  work  is  a  question  for  the  jury. 

5.  The  court  charged  that  the  jury  should  in- 
qnire  whether  the  injury  was  caused  by  the  neg- 
ligence of  defendant,  and,  if  so,  was  it  caused  by 
the  failure  to  furnish  safe  machinery  or  a  safe 

glace  to  work,  or  was  it  caused  by  its  ordering 
im  to  do  a  piece  of  work  which  it  knew,  or 
had  reasonable  grounds  for  knowing,  was  dan- 
gerous, because  of  the  condition  of  the  machin- 
ery ,~plaintlff  not  being  apprised  of  the  danger. 
There  was  evidence  that  plaintiff  was  not  aware 
at  the  time  of  the  injury  that  there  was  any  dan- 
ger in  the  use  of  copper  wire  for  lacing  a  belt 
need  on  machinery  with  which  he  was  working. 
and  which  broke  because  so  laced,  and  injure 
him.  Hdd  that,  even  if  the  pleadings  made  no 
issne  as  to  defendant's  knowledge  of  the  de- 
fective appliances,  it  had  no  right  to  complain  of 
aaid  charge,  as  it  gave  defendant  the  benefit  of 
that  which  is  only  available  as  a  defense. 

6.  An  instruction  is  correct  which  states,  in 
effect,  that,  if  plaintiff  was  guilty  of  negligence 
to  such  a  degree  that  it  was  the  proximate  and 
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immediate  cause  of  the  injury,  he  could  not  re- 
cover, even  if  defendant  was  negligent;  that,  on 
the  other  hand,  if  defendant  was  gull^  of  such 
negligence  as  was  the  proximate  and  immediate 
cause  of  the  injury,  plaintiff  was  entitled  to  re- 
cover, though  he  was  guilty  of  negligence,  pro- 
vided his  negligence  was  not  a  proximate  and 
immediate  cause  of  the  injury;  and  that  if  plain- 
tiff was  guilty  of  negligence  which  was  not  the 
proximate  cause,  and  such  cause  was  the  failure 
of  defendant  to  exercise  reasonable  care  and 
prudence  to  avoid  the  injury,  plaintiff  was  en- 
titled to  recover. 

7.  The  court  charged  that,  as  a  matter  of  law, 
it  was  not  true  that  plaintiff  could  not  recover 
if  he  knew  that  the  machine  at  which  he  work- 
ed  had  no  guard,  and  still  continued  in  defend- 
ant's employ,  for  the  reason  that  the  law  placed 
the  duty  on  defendant  to  exercise  due  care  to 
ascertain  whether  the  appliances  furnished  him 
were  suitable,  and  for  the  further  reason  that  if 
defendant  might,  by  the  exercise  of  reasonable 
care,  have  avoided  the  consequence  of  plaintiff's 
negligence,  he  might  still  recover.  Hdd  not  a 
charge  on  the  facts. 

8.  Evidence  that  plaintiff  employed  physicians, 
who  rendered  professional  services,  justifies  sub- 
mitting the  question  as  to  medical  expenses  to 
the  jury. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  comity;  W.  C.  Benet,  Judge. 

Action  by  Charles  H.  Farley  against  the 
Charleston  Basket  &  Veneer  Company  for  per- 
sonal injuries  caused  by  defendant's  negligence. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfDrmed. 

The  complaint  is  as  follows:  'Tlie  plaintiff 
aboTe  named,  complaining  of  the  defendant 
above  named,  alleges:  (1)  That  the  defendant 
was  at  the  times  hereinafter  mentioned,  and  Lb 
cow,  a  corporation  created  by  and  under  the 
laws  of  the  state  of  Soath  Carolina.  (2)  That 
at  the  times  hereinafter  mentioned  the  defend- 
ant was  carrying  on  the  business  of  manufac- 
turing barrels  and  half  barrels,  baskets  and 
boxes,  at  its  steam  manufactory  at  Marshall's 
wharf,  in  the  dly  of  Charleston,  and  the  plain- 
tiff was  in  the  employ  of  the  said  defendant 
as  a  workman  in  the  machinery  department, 
engaged  in  working  at  a  rounder  (a  machine 
used  for  turning  bottoms  for  half  barrels), 
which  rounder  was  run  by  the  belting  attached 
to  the  shafting  in  such  machinery  department; 
and  on  the  23d  day  of  September,  1895,  while 
the  plaintiff  was  in  the  performance  of  his  duly 
as  such  employ^,  engaged  at  said  machine  In 
turning  bottoms  for  half  barrels,  and  while  the 
machinery  of  said  manufactCMy  was  running, 
the  belting  on  the  shafting  attached  to  said 
machine  broke  and  flew  off,  and  struck  and 
wounded  the  plaintiff  in  his  fbce,  and  eye  of 
plaintiff  was  put  out  and  destroyed,  and  there- 
after  for  a  long  time  this  phUntiff  suffered  great 
bodily  pain,  and  Is  now  permanently  injured 
and  disabled,  and  the  sight  of  his  other  eye 
greatly  weakened  and  threatened,  and  the  plain- 
tiff thereby  prevented  from  pursuing  any  active 
calling,  and  unable  to  pursue  his  avocation.  (8) 
That  the  said  injuries  as  af(H*esaid  were  caused 
to  the  plaintiff  by  the  negligence,  fault,  and 
carelessness  of  the  defendant  in  falling  to  pro- 
vide proper  and  safe  and  suitable  belting,  and 
in  failing  to  keep  the  same  in  proper  repair  and 
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nfe  worUng  order,  and  In  failing  to  provide 
and  famish  safe  macUnery,  ai^liances,  guards, 
and  protectors,  and  in  providing  and  using  un- 
safe, defective,  and  insecure  machinery  and 
appliances,  and  hi  failing  to  provide  a  safe  place 
for  plaintiif  to  stand  and  work  while  engaged 
in  the  performance  of  his  said  duties  as  such 
employ^  as  aforesaid,  by  reason  of  all  and  each 
of  which  negligent  acts  of  defendant  as  afore- 
said the  plaintiff,  Charles  H.  Farley,  was 
wounded  and  injured  as  aforesaid.  <4)  That 
the  injuries  aforesaid  of  the  plaintiff  were 
caused  by  the  wrongful  acts,  fault,  default,  and 
negligence  of  the  defendant  in  the  manner  be- 
fore mentioned,  whereby  the  plaintiff  has  suf- 
fered great  and  grievous  and  long-continued 
bodily  pain,  is  permanently  injured  in  his  per- 
son for  life,  and  prevented  from  pursuhig  his 
usual  calling,  or  any  active  calling,  and  other- 
wise hurt  and  Injured,  to  his  damage  $10,000. 
V^erefore  plaintiff  demands  judgment  against 
Yhe  defendant  for  the  sum  of  $10,000,  and  costs 
of  this  action.    (Complaint  verified.)" 

The  answer  is  as  follows:  "The  defendant 
above  named,  answering  the  complaint  herein, 
alleges:  (1)  This  defendant  admits  that  it  was 
at  the  thne  alleged  hi  the  complaint,  and  still 
IS,  a  corporation  carrying  on  business  hi  the 
city  of  Charleston,  in  said  state.  (2)  Defend- 
ant denies  the  allegations  of  the  second  para- 
graph, except  as  hereinafter  admitted.  De- 
fendant admits  that  at  the  times  mentioned  in 
the  complaint  it  was  carrying  on  the  business 
of  manufacturing  barrels  and  half  barrels,  bas- 
kets and  boxes,  at  its  steam  manufactory  at 
Marshall's  wharf,  hi  the  city  of  Oiarleston,  and 
that  plaintiff  was  hi  the  employ  of  the  said 
defendant  as  a  workman  in  the  machinery  de- 
partment, engaged  in  working  at  a  rounder 
(a  machine  used  for  turning  bottomB  for  half 
barrels),  which  rounder  was  run  by  the  belting 
attached  to  the  shafting  in  such  machinery  de- 
partment; that  on  the  23d  of  September,  1S05, 
while  plaintiff  was  standing  hi  front  of  said 
machine,  the  wire  uniting  the  parts  of  the  belt 
gave  way,  thus  causing  the  belting  to  fly  off, 
striking  the  plaintiff  hi  the  face.  But  as  to 
the  extent  of  plaintiff's  hijuries  this  defendant 
has  no  knowledge,  or  information  sufficient  to 
fonn  a  belief,  but  alleges  that  it  was  a  part  of 
the  idaintiff 's  duty  to  take  care  of,  superintend, 
and  run  said  rounder.  Including  in  his  duties 
the  lacing  of  the  belt  referred  to,  and  seeing 
that  the  same  was  kept  properly  laced  with 
proper  material,  and  that  he  was  wholly  in 
charge  of  the  preparation  for  running,  and  the 
running  of,  said  rounder.  (3)  Defendant  de- 
nies each  and  every  allegation  of  the  third  and 
fourth  paragraphs  of  the  complaint  (4)  And 
for  a  further  defense  the  defendant  alleges  that 
whatever  inju]:ies  this  plaintiff  received  were 
due  to  his  own  carelessness  and  negligence. 
This  defendant  alleges  that  it  was  a  part  of 
the  plaintiff's  duty  to  superintend,  repair,  pre- 
pare, use,  and  constantly  examine  the  rounder, 
together  with  the  belts  and  wire  lacing  con- 
nected therewith,  and  to  see  that  the  same, 
when  in  use  and  not  in  use;  were  at  all  times 


hi  proper  repair  and  condition,  and  that  a 
part  of  his  duty  was  to  have  said  machine  un- 
der constant  control  and  supervision,  and  that 
the  defendant  at  all  times  furnished  the  plain- 
tiff with  sufficient  and  suitable  supplies  of  rea- 
sonable and  proper  material  for  the  operation 
of  said  rounder,  including  the  rounder  itsdi. 
the  belting,  lacing,  and  other  machinery  neces- 
sarily connected  therewith.  And  this  defend- 
ant, further  answering,  denies  all  negUgence 
on  its  part  Wherefore  defendant  prays  judg- 
ment that  the  complaint  herehi  be  dismissed, 
with  costs.    (Answer  verified.)" 

Fitzsimons  &  Moffett,  for  ai^peUant  Bryan 
&  Bryan,  for  respondent 

GABY,  A.  J,  This  action  was  commenced 
on  the  28th  of  December,  1895.  and  tried  be- 
fore his  honor.  Judge  Benet,  and  a  jury,  at  the 
April,  1806,  term  of  the  court  for  Charleston 
county.  The  jury  rendered  a  verdict  in  favor 
of  the  phiintiff  for  $4,850.  The  defendant 
moved  for  a  new  trial  upon  the  minutes  of  the 
court  The  presiding  Judge  made  an  order 
granting  a  new  trial  unless  the  plaintiff  would 
remit  from  the  amount  of  the  verdict  the  sum 
of  $1,350  within  10  days  from  the  date  of  the 
order,  which  was  done.  The  complaint  and 
answer  will  be  set  out  in  the  report  of  the 
case. 

The  appellant's  first  exception  alleges  error 
on  the  part  of  the  presiding  judge  as  foUov^: 
"<1)  In  refushig  defendant's  motion  to  require 
plaintiff  to  elect  upon  which  cause  of  action 
stated  in  the  complaint  he  will  proceed  to  trial; 
several  causes  of  action  being  blended  in  one 
statement,  to  wit:    First,  whether  plaintiff  will 
proceed  to  trial  upon  the  cause  of  action  stat- 
ing that  defendant  was  negligent  in  falling  to 
provide  and   furnish  safe  machlnoy,    appli- 
ances, guards,  and  protectors,  and  in  provld* 
ing  and  using  unsafe,  defective,  and  insecure 
machinery  and  appliances,  or  upon  the  cause 
of  action  stating  that  the  defendant  was  negli- 
gent; second,  in  failing  to  provide  a  safe  place 
for  plaintiff  to  stand  and  work  while  engaged 
in  the  performance  of  his  duties  as  such  em- 
ploy6."     Upon  the  call  of  the  case  the  defend- 
ant's attorneys,  pursuant  to  notice,  made  a  mo- 
tion for  an  order  requiring  plaintiff  to  elect 
upon  which  of  said  alleged  causes  of  action 
he  would  proceed  to  trial.     After  hearing  ar- 
gument upon  said  motion  the  court  ruled  as  fal- 
lows:    "Unless   the  testimony   throws    more 
light  upon  this  question  as  to  whether  or  not 
the  place  where  plaintiff  had  to  stand  would 
be  something  separate  and  distinct  from  tbe 
appliances  and   maohlnery,    I  shaD  overraie 
your  motion.     The  allegation,  as  it  a];q;>ear8   in 
the  third  paragraph,  charges  only  one  cause 
of  action.    It  includes  several  statements,  vias. 
the  failure  to  furnish  safe  belting,  failure    to 
provide  safe  place  to  stand,  etc.,  but  I  c&n- 
not  say  that  that  is  stating  more  than   one 
cause  of  action.     In  Ruff's  Case  [20  S.  E.  2n, 
where  the  plaintiff  alleged  a  defective  croaa- 
i  ing,  and  negUgence  in  running  the  train,  ttiose 
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are  two  very  disdnM  teeti»  either  of  wlileli 
would  haye  been  a  oanae  of  action,  and  the 
supreme  court  said  there  was  no  necessary 
connectloa  between  the  unsafe  crossing  and 
the  negUgent  running  of  the  train;  but  I  can- 
not see  that  there  is  no  necessary  connection 
between  the  appliances  and  the  place  the  plain- 
tiff had  to  stand."  A  place  to  stand  was  a 
part  of  the  appliances  for  operating  the  roundr 
er,  and  there  was  such  connection  between 
them  that  one  would  have  been  useless  without 
the  other.  In  other  words,  each  was  neces- 
sarily dep€nd«[it  upon  the  other  in  accomplish- 
ing the  purpose  for  which  each  was  intended. 
This  exception  is  therefore  oyerruled. 

The  second  exception  alleges  error  as  fol- 
lows: **(2)  In  holding  that  the  allegations  of 
the  tlUrd  paragraph  charge  only  one  cause  of 
action,  and  in  refusing  to  hold  that  there  is  no 
necessary  connection  between  the  appliances 
and  the  place  the  plaintiff  had  to  stand.*'  This 
exception  is  disposed  of  by  what  was  said  in 
considering  the  first  excepti<Mi,  and  is  also  ow- 
ruled. 

The  third  exception  complains  of  error  as 
follows:  *'(3)  In  admitting,  against  the  objec- 
tion of  defendant's  counsel,  testimony  as  to 
subsequent  precautions  taken  by  the  defend- 
ant, after  the  accident,  to  prevent  a  recurrence 
of  similar  accidents,  as  follows,  to  wit:  'Q. 
by  Mr.  Bryan:  In  response  to  Mr.  Fitzsimons' 
inquiry  of  the  relative  danger  of  these  two 
machines,  I  ask  the  witness  this  question: 
Have  they  hot  put  a  protection  in  front  of  this 
machine,  to  protect  the  operatives  from  the 
danger  of  this  rounder,  and,  as  a  matter  of 
fact,  have  not  put  protection  at  any  other  ma- 
chine throughout  the  factory?  (Question  ob- 
jected to  by  Bdr.  Fitzsimons.  Objection  over- 
ruled. Ruling  excepted  to.)  A.  Tes,  sir.  Q. 
And  Is  It  not  a  fact  that  this  protection  they 
have  put  since  the  accident  is  the  only  protec- 
tion they  have  put  in  that  factory  since  the 
accident?  A.  Yes,  sir.' "  Immediately  pre- 
ceding the  foregoing  Interrogations  and  an- 
swers, the  following  took  place  upon  the  ex- 
amination of  the  plabitiff:  Redirect  examina- 
tion: *'Q,  by  Mr.  Bryan: .  I  understand  you  to 
say  that  as  long  as  the  machine  was  working, 
and  you  were  standing  in  your  position,  you 
had  protection?  A.  Yes,  sir.  Q.  Now,  what 
part  of  the  machine  did  you  go  to  in  order  to 
take  the  piece  out?-  A.  To  the  front  of  the 
machine.  Q.  When  you  turned  and  faced  the 
machine,  and  moved  to  get  that  pleoe  out,  was 
there  any  protection  there?  A.  No,  sir.  Q. 
Gould  you  get  that  piece  out  without  facing 
the  machine?  A.  No,  sir."  Recross-examlna- 
tion:  '*Q.  by  Mr.  Fitzsimons:  Protection  from 
what?  A.  Something  In  front  of  you  to  pro- 
tect anything  that  broke  loose  ftom  hitting 
you.  Q.  You  mean  protection  from  belting? 
A.  Yes;  in  that  particular  case.  Q.  Wasn't 
the  bating  where  you  were  wcHrklng  the  said 
machine  as  near  to  you  as  in  this  machine? 
A.  No,  sir;  nothing  like.*'  Upon  the  examina- 
tion of  Mr.  Benjamhi,  a  witness  for  the  de- 
fendant, the  following  took  plac<  when  ex- 


amined by  B£r.  Fitzsimons:  ''Q.  Have  you 
since  made  any  changes  In  that  machine,  to 
guard  against  a  recurrence  of  the  accident? 
A.  Yes.  Q.  Why  did  you  do  it?  A.  To  avoid 
any  accident  that  might  occur  in  the  future. 
Q.  What  was  the  change  you  made?  A«  We 
placed  a  shield  up  in  front  ot  the  belt.  Q. 
That  would  prevent  a  recurrence  of  a  sftnilar 
accident  now?  A.  Yes."  There  was  other 
testimony  of  defendant's  witnesses  to  the  same 
effeot  ^he  defendant  also  Introduced  in  evi- 
dence a  photograph  of  the  rounder  taken  sub- 
sequent to  the  accident.  Whatever  right  the 
defendant  ha4  to  objett  to  testimony  in  be- 
half of  the  plahitiff  as  to  subsequent  precau- 
tions was  waived  by  the  introduction  in  its  be- 
half of  the  testimony  just  mentioned.  It 
would  be  unjust  to  the  plaintiff  to  allow  the 
jury  to  consider  the  defendant's  testimony  as 
to  precautions  made  subsequent  to  the  acci- 
dent, and  to  exclude  from  their  consideration 
testimony  in  behalf  of  the  plaintiff  as  to  such 
precaution&  Furthermore,  even  if  there  was 
error  bi  admitting  testimony  on  the  part  of  the 
plaintiff  as  to  the  fact  that  precautions  were 
made  by  the  defendant  subsequent  to  the  ac- 
cident, when  the  defendant  established  such 
fact  by  its  witnesses,  it  would  be  harmless  er- 
ror.   This  exception  is  overruled. 

The  fourth  exception  complains  of  error  as 
follows:  *'(4)  In  reusing  defendant's  motion 
for  nonsuit,  made  upon  the  fbllowlng  grounds: 
First.  Because  there  was  no  testimony  as  to 
the  material  allegations  of  the  complaint. 
Second.  Because  there  is  no  testimony  that 
the  injury  received  is  the  result  of  negligence 
of  defendant.  Third.  Because  there  is  no  tes- 
timony that  the  injury  received  is  the  recruit 
of  negligence  testified  to,  nor  is  there  any  tes- 
timony that  the  Injury  received  is  the  result 
of  the  negligence  alleged  in  the  complaint 
Fourth.  Because  the  testimony  is  that  the 
injury  received  is  the  result  of  a  risk  incident 
to  the  employment  Fifth.  Because  the  testi- 
mony is  that  plaintiff  knew,  and  had  the 
means  of  knowing,  of  the  alleged  unsafe  place 
and  defective  appliances,  and  voluntarily  as- 
sumed all  risks  incident  thereto.  Sixth.  Be- 
cause the  Injury  received  is  shown  by  the  tes- 
timony to  be  the  result  of  ah  accident,  with- 
out fault  on  the  part  of  the  defendant" 
When  the  plaintiff  was  on  the  stand,  among 
other  things  he  testified  as  follows:  "Q.  by 
Mr.  Bryan:  Tell  the  court  and  jury  just  what 
you  were  doing?  A.  I  was  turning  out  bot- 
toms for  half  barrete.  That  morning  the  belt- 
ing broke,  about  half  past  8  o'clock,  and  I  re- 
paired it  About  9,  or  a  little  after,  I  dis- 
covered the  belting  pulling  apart;  that  is, 
where  the  wire  had  cut  through  the  eyelets  of 
the  belt,  and  leaving  the  underside  running 
open.  I  stopped  the  rounder,  and  called  Mr. 
Cameron's  ftttentlon  to  it;  and  he  punched 
two  holes  back  of  the  two  that  had  cut 
through,  and  lac^  those  two  holes  with  a 
leather  lacing,  and  the  remainder  with  copper- 
wire  lacing.  Q.  Who  was  Mr.  Cameron?  A. 
The  general  foreman.   He  made  tlie  remark 
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to  me:  "Farley,  now  yon  are  all  right  Go 
ahead.'  I  ran  the  rounder  for  about  an  hour, 
I  presume.  While  the  machinery  was  labor- 
ing we  were  protected  by  the  side  of  the  round- 
er being  walled  up,  and  we  stood  behind  the 
rounder,  because  there  was  a  danger  of  Its 
throwing  pieces  of  wood.  I  had  cut  a  bottom, 
and  1  stepped  in  front  of  the  machine,  and 
kiclLed  the  dapboail  that  held  the  bottom 
loose,  and  took  my  file  to  talce  out  the  bot- 
tom. As  I  reached  fbr  my  file  the  belting 
broke  and  struck  me  in  the  face,  putting  two 
gashes  across  my  nose,  and  striking  me  in 
the  ^e,  and  cutting  my  eye  out.  Q.  When 
the  knives  are  cutting,  you  say,  there  is  a  pro- 
tection for  the  person  working?  A.  Yes; 
while  the  machine  is  laboring.  Q.  When  you 
go  around  to  take  out  the  bottom,  have  you 
any  protection?  A.  No,  sh*;  no  protection  at 
that  time.  Q.  How  long  had  you  been  work- 
hig  at  this  machine?  A.  A  day  and  a  half. 
*  *  *  Q.  What  kind  of  lacing  for  the  belts 
was  furnished  you  in  that  factory  for  the  ma- 
chines worked  by  you  preyiously?  A.  I  used 
staples,  mostly,  and  when  I  did  not  use 
staples  I  used  a  leather  lacing.  Q.  When 
you  came  to  this  rounder,  what  Idnd  of  lacing 
did  yon  find  upon  the  belt?  A.  The  belt  was 
laced  out  and  out  with  copper  wire,  and  quite 
a  bunch  of  copper  wire  was  hanging  by  the 
side  of  the  rounder,  and  was  used  for  lacing 
the  belt  Q.  Tou  had  worked  in  machine 
shops  before?  A.  I  had  worked  around  ma- 
chines before,  some.  Q.  Had  you  ever  seen 
copper  wire  used  for  lacing  before?  A.  No, 
sir.  •  •  •  Q.  Were  you  aware  that  there 
was  any  danger  in  the  use  of  the  copper  wire? 
A.  None  whatever,  because  I  thought  that  as 
they  were  practteal  men,  and  I  a  comparative- 
ly green  man,  that  they  knew  all  about  It, 
and  knew  it  to  be  safe.  •  •  •  Q.  How  far 
were  you  when  you  went  around  to  take  the 
bottom  out  with  the  file,  and  how  far  were 
you  from  the  belting?  A.  From  eighteen 
inches  to  two  feet"  Gross-examination:  *'Q. 
by  Mr.  Fitzsimons:  You  say  you  laced  that 
belting  that  very  morning?  A.  Yes,  sir.  Q. 
You  made  no  objection  to  the  wire  lacing?  A. 
No,  sir.  Q.  You  knew  it  was  wire  lacing? 
A.  Yes,  sir.  •  •  •  Q.  Is  that  the  only 
rounds  in  that  establishment?  A.  No,  sir; 
they  have  two  more,  I  believe.  Q.  Have  you 
ever  worked  at  the  others?  A.  One  of  them. 
It  was  not  like  this  one.  It  was  entirely  dif- 
ferent There  was  a  khid  of  protection  to 
that  one.  It  stood  on  the  floor,  with  cross- 
bars across  the  frame  to  make  the  frame  sub- 
stantial; and  the  belting,  before  it  could  hit 
you,  would  hit  one  of  those  crosspieces,  and 
break  the  force  of  the  blow."  Redirect  exam- 
ination: "Q.  by  Mr.  Bryan:  You  say  you 
made  no  objection  to  the  copper  wire?  A.  Yes, 
sir.  Q.  Did  you  know  the  danger  of  copper 
wire?  A.  No.  sir.  Q.  Did  they  inform  you 
of  it?  A.  No,  sir;  they  were  men  of  practical 
experience,  and  I  supposed  that  they  would 
not  furnish  me  with  anything  unless  it  was 
a  proper  lacing/'    J.  O.  Boesch,  a  witness 


for  the  plalntnr.  Inter  alia  testified  as  fol- 
lows: ''Q.  by  Mr.  Bryan:  What  Is  your  trade? 
A.  Coppersmith.  *  *  *  Q.  In  your  trade  as 
a  coppersmith,  are  you  familiar  with  the  na- 
ture and  characteristics  of  copper  and  copper 
wire?  A.  Yes.  Q.  What  is  the  nature  of 
copper  wire  before  use?  A.  It  Is  soft  and 
pUable.  Q.  What  is  the  effect  of  friction  on 
copper  wire?  A.  It  makes  it  hard  and  brit- 
tle. Q.  Have  you  seen  the  operation  of  ma- 
chine shops  in  your  dally  work?  A.  I  have 
not  worked  in  them,  but  I  have  passed  through 
them,  and  seen  them  working.  Q.  Do  you 
know  the  ordinary  friction  of  belting  passing 
over  pulleys?  A.  Yes.  Q.  What  would  be 
the  effect  of  friction  of  that  kind  upon  a  piece 
of  copper  wire  running  over  It  A.  It  would  be 
the  same  as  hammering  it.  It  would  become 
hard  and  brittle.  It  might  do  it  in  two  min- 
utes, or  it  might  not  do  it  in  several  hours. 
Q.  In  going  over  a  pulley,  what  efTect  would 
that  have  upon  a  piece  of  copper  lacing? 
What  effect  would  the  motion  have?  A« 
It  would  have  the  effect  of  bending  it  and 
straightening  it  alternately.  Q.  What  effect 
would  that  straightening  and  bending  have  on 
a  piece  of  copper  wUre  made  hard  and  brittle 
by  friction?  A.  It  would  break.  Q.  Would 
it  l>reak  suddenly,  or  gradually?  A.  It  would 
break  suddenly.  It  would  break  short  off. 
•  •  •"  Redirect  examination:  "Q.  by  Mr. 
Biyan:  You  know  that  copper  wire,  put  In  a 
belt  ductile  and  malleable,  would,  under  the 
friction,  become  hard  and  brittle,  and  be  lia- 
ble to  break  without  warning,  and  to  that  ex- 
tent it  would  be  dangerous?  A.  Yes."  The 
plaintiff  mtroduced  in  evidence  a  piece  which 
was  taken  out  of  the  belt  the  morning  of  the 
injury,  when  the  belt  flrst  broke. 

It  was  the  duty  of  the  defendant  to  provide 
safe  and  suitable  appliances,  etc.,  for  the  oper- 
ation of  the  rounder  by  the  plaintiff;   and,  if 
it  failed  to  discharge  this  duty,  then  there  was 
evidence  of  negligence.    It  will  be  seen  that 
there  was  testimony  tending  to  show  that  the 
copper  wire  by  which  the  l)elt  was  laced  that 
broke  and  caused  the  injury  was  unsafe  and  de- 
fective for  such  purpose;  also,  that  the  failure 
to  provide  a  protector  for  the  rounder  rendered 
its  operation  dangerous,  and  that  the  defendant 
showed  its  knowledge  of  the  danger  in  sudi 
cases  by  providing  a  protector  for  another 
rounder  in  its  establishment   There  is  testimo- 
ny, also,  tending  to  show  that  the  plalntiiTs  hi- 
Jury  was  the  direct  and  proximate  result  of 
said  negligence.    It  is  urged,  however,  that 
even  if  there  was  negligence  on  the  part  of  tlie 
defendant  and  the  appliances,  etc.,  were  dan- 
gerous, the  nonsuit  should  have  been  granted, 
because  the  plaintiff  was  aware  of  the  danger. 
There  is  testimony  tending  to  show  that  tlie 
plaintiff  was  not  aware  of  the  danger  from  tlie 
use  of  copper  wire  for  lacing  belts;  but  even  if 
he  had  been  aware  of  the  danger,  it  does  not 
follow  that  the  nonsuit  should  have  been  grant- 
ed.   In  the  case  of  Lasure  v.  Manufacturing 
CJo.,  18  S.  C.  282,  Chief  Justice  Mclver  (tlien 
associate  justice),  in  delivering  the  opinion,   of 
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tlie  ecmrt,  says:  "The  second  ground  of  ap- 
peal alleges  that  the  circnit  Judge  erred  In  not 
charging  the  fourth  request  submitted,  which 
la  In  these  words:  *That  ev&a,  if  the  jury  find 
that  there  was  a  defect  in  the  tramway, 
known  to  the  company,  yet  if  they  find  that 
the  plaintiff  also  knew  of  said  defect,  or  by 
the  exercise  of  ordinary  care  and  diligence 
could  hare  known  of  it,  and  still  Toluntarily 
continued  in  the  employment  of  the  company, 
he  cannot  recover,  and  the  verdict  must  be  for 
the  defendant'  We  think  it  very  dear  that 
the  proposition,  or  rather  propositions  (for 
there  are  two  of  th^m),  contained  in  this  re- 
quest, are  not  well  founded.  It  does  not  fol- 
low, necessarily,  that  a  servant  is  guilty  of 
contributory  negligence  because  he  remains 
in  the  service  of  his  master  after  he  has  knowl- 
edge of  defects  in  the  machinery  or  appliances 
with  which  he  is  furnished  to  perform  his 
work,  but  It  is  a  question  of  fact  for  the  Jury 
to  determine  under  all  the  circumstances  of 
each  particular  case.  Wood,  Mast.  &  Serv.  I 
357,  citing  Snow  v.  Railroad  Co.,  8  AUen,  441. 
It  was  therefore  no  error  to  refuse  to  charge, 
as  matter  of  law,  that  if  the  plaintifT  knew 
of  the  defect  in  the  tramviray,  and  still  con- 
tinned  in  the  employment  of  the  company,  he 
could  not  recover."  It  is  true,  this  language 
was  used  in  regard  to  a  request  to  charge,  but 
the  principle  applies  even  with  greater  force 
npon  a  motion  for  nonsuit.  This  exception  is 
overruled. 

The  fifth  exception  complains  of  errcnr  as 
follows:  "<5)  In  submitting  to  the  Jury,  in 
his  charge,  as  a  question  in  the  cfuie,  an  Issue 
net  made  either  in  the  pleadings  or  the  testi- 
mony, to  wit:  In  charging  the  Jury  that  they 
wiU  inquire  whether  the  injury  which  plaintiff 
suffered  was  caused  by  defendant  company 
'ordering  him,  by  their  agents  or  ofiicers,  to 
do  a  piece  of  work  which  they  knew,  or  had 
reasonable  grounds  for  knowing,  was  danger- 
ous, because  of  the  condition  of  the  machin- 
ery; the  plaintiff,  Farley,  himself  not  being 
apprised  of  the  danger.'"  In  his  charge  his 
honor  says:  "You  will  inquire  whether  this 
tojnry  which  the  plaintiff,  Farley,  suffered 
was  caused  by  the  negligence  or  carelessness 
of  the  defendant  company,  or  its  agents  or 
officers.  If  so,  was  it  caused  by  the  failure 
to  furnish  safe  and  suitable  machinery,  or  to 
furnish  him  with  a  safe  place  to  work.  Or 
was  it  caused  by  thehr  ordering  him,  by  their 
agents  or  officers,  to  do  a  piece  of  work  which 
they  knew,  or  had  reasonable  ground  for 
knowing,  was  dangerous,  because  of  the  con- 
dition of  the  machinery;  the  plaintiff,  Far- 
1^,  himself  not  being  apprised  of  the  danger.*' 
There  was  testimony  tending  to  show  that 
the  plaintiff  was  not  aware  that  there  was 
any  danger  in  the  use  of  the  copper  wire  at 
the  time  of  the  injury.  Even  if  no  issue  was 
made  Ijfy  the  pleadings  as  to  the  defendant's 
knowledge  of  the  defective  appliances,  stiU 
ft  has  no  right  to  complain  of  the  charge,  as  it 
gave  the  defendant  the  benefit  of  that  which 
is  only  available  as  a  defense.    Branch  v.  Rail- 


way Co.,  35  S.  C.  4(^,  14  S.  B.  808.    This  ex- 
ception is  overruled. 

The  sixth  exception  complains  of  error  as 
follows:  *'(6)  In  charging  the  law  of  contrib- 
utory negligence  to  be  as  requested  by  plain- 
tiff's tenth  request,  viz.:  The  Jury  are  in- 
structed that,  as  a  matter  of  law,  it  is  not 
true  that  the  plaintiff  could  not  recover  if  he 
kdlw  of  defQCt,-H)f  rounder's  having  no  guard, 
—and  still  continued  in  employment  of  com- 
paiqr,  for  the  reason  that  the  law  plisices  the 
duty  upon  the  company  to  exercise  due  care 
and  diligence  to  ascertain  whether  the  ma- 
chinery and  appliances  furnished  the  plaintiff 
were  suitable  and  proper,  and  for  further  rea- 
son that  If  the  defendant  company  might,  by 
the  exercise  of  reasonable  care  and  prudence, 
have  avoided  the  consequences  of  plaintiff's 
n^llgence,  the  plaintiff  might  still  recover.' 
Said  charge  is  not  only  an  erroneous  state- 
ment of  the  Uiw  of  contributory  negligence, 
but,  it  is  respectfully  submitted,  is  a  charge 
upon  the  facts,  in  that  it  assumes  as  a  fact, 
and  so  charges  the  Jury,  that  the  rounder's 
having  no  guard  is  a  defect"  The  exception 
contains  only  a  portion  of  the  tenth  request 
to  charge.  The  request  to  charge  contains  the 
following  words,  immediately  preceding  those 
set  out  in  the  exception,  to  wit:  '*The  Jury 
are  further  instructed  that  it  does  not  neces- 
sarily follow  that  a  servant  is  guilty  of  con- 
tributory negligence  because  he  remains  in 
the  service  of  his  employers  after  he  has 
knowledge  of  defects  in  machinery  or  appli- 
ances with  which  be  is  furnished  to  perform 
his  work,  but  it  is  a  matter  of  fact  for  the 
Jury  to  determine  under  all  the  circumstances 
of  this  case.  On  the  contrary."  In  comment- 
ing (m  the  tenth  request,  his  honor  said:  "1 
so  charge  you.  This  request  means  this: 
That  when  the  employ6's  want  of  care  Is  the 
immediate  and  proximate  cause  of  the  injury 
the  master  or  corporation  cannot  be  held  lia- 
ble, even  though  the  master  or  corporation 
may  have  been  negligent;  but  if  the  testimo- 
ny shows  that  the  master  or  corporation,  by 
the  exercise  of  reasonable  care  and  prudence, 
might  have  avoided  the  consequences  of  the 
injured  person's  carelessness,  then  the  contrib- 
utory negligence  of  the  employ^  will  not  of 
itself  defeat*  the  action,  and  relieve  the  mas- 
ter or  coixK)ration  from  liability.  And  the 
Jury  must  determine  whether  or  not  the  plain- 
tiff's negligence  or  the  defendant's  negligence 
was  the  immediate  or  proximate  cause  of  the 
injury,  and  whether  or  not  the  consequences 
of  the  plaintiff's  carelessness,  if  such  there 
was,  might  have  been  avoided  by  the  exercise 
of  reasonable  care  and  prudence  by  the  de- 
fendant. You  can  well  imagine  that  a  man 
might  carelessly  cross,  or  attempt  to  cross,  a 
crowded  thc»:oughfare;  and,  while  doing  so 
carelessly,  he  might  be  run  over  and  injured 
by  some  person  driving  a  carriage.  In  such 
a  case,  if  it  came  into  court,  the  Jury  would 
have  to  determine  whether  the  injury  was 
proximately  caused  by  his  own  carelessness, 
or  by  the  reckless  driving  of  the  carriage. 
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Because,  eyen  though  he  might  hare  been 
careless,  still,  if  the  Injury  could  hare  been 
arolded  by  the  careful  driving  of  the  carriage, 
then  the  proximate  cause  of  the  injury  would 
be  the  reckless  driving  of  the  carriage,  and  the 
contributory  negligence  In  that  case  virould  not 
defeat  the  action.  As  was  held  in  a  case 
where  the  evidence  showed  that  a  wharfinger 
was  standing  carelessly  in  a  position  of  dan- 
ger, and  was  injured.  It  was  also  shown,  on 
the  other  hand,  that  the  immediate  cause  of 
his  injury  was  not  his  being  in  a  dangerous 
place  carelessly,  but  that  it  would  have  been 
avoided  If  the  steamboat  had  not  been  driren 
agahist  the  wharf  so  carelessly  as  to  cause 
danger.  With  these  explanations,  I  charge 
you  the  tenth  request"  If  the  plaintlfT  was 
guilty  of  negligence  to  stich  a  degree  that  it 
was  the  proximate  and  immediate  cause  of  the 
injury,  even  if  there  was  also  negligence  on 
the  part  of  the  defendant,  he  would  not  be  en- 
titled to  a  recovery.  On  the  other  hand,  if 
the  defendant  was  guilty  of  such  negligence 
as  was  the  proximate  and  immediate  cause  of 
the  injury,  the  plaintftf  would  be  entitled  to  a 
recovery,  even  though  he  was  also  guilty  of 
negligence,  provided  his  negligence  was  not 
the  proximate  and  immediate  cause  of  the  in- 
jury. If  the  plaintiff  was  guilty  of  negli- 
gence which  was  not  the  proximate  cause  of 
the  injury,  and  the  proximate  cause  of  the  in- 
Jury  was  the  failure  of  the  defendant  to  exer- 
cise reasonable  care  and  prudence  to  avoid 
the  injury,  the  plaintiff  would  be  entiaed  to 
a  recovery.  When  the  request  is  considered 
in  connection  with  his  honor's  explanation,  it 
will  be  seen  that  he  substantially  charged  In 
conformity  to  the  principles  just  stated.  We 
do  not  construe  his  honor's  charge  as  invading^ 
the  province  of  the  jury  by  charging  tq;>on  the 
facts.  It  was  his  intention,  as  appears  from 
a  consideration  of  his  entire  charge,  to  leave 
it  to  the  jury  to  determine  whether  the  rounds 
er's  having  no  guard  was  a  defect  This  ex- 
ception is  overruled. 

The  seventh  exception  complains  of  error 
as  follows:  "(7)  In  further  charging  the  law 
•f  contributory  negligence  in  this  state  to  be 
as  follows:  That  when  the  employe's  want 
•f  care  Is  the  immediate  and  proximate 
cause  of  the  injury  the  master  or  corpora- 
tion cannot  t>e  held  liable,  even  though  the 
master  or  corporation  may  have  been  neg- 
ligent; but  if  the  testimony  shows  that  the 
master  or  corporation,  by  the  exercise  of  or- 
dinary care  and  prudence,  might  have  avoid- 
ed the  consequences  of  the  injured  person's 
carelessness,  then  the  contributory  negli- 
gence of  the  employe  will  not  of  itself  defeat 
the  action,  and  relieve  the  master  or  corpora- 
tion from  liability:  And  the  jury  must  de- 
termine whether  or  not  the  consequence  of 
plaintiff's  negligence  or  defendant's  negli- 
gence was  the  Immediate  or  proximate  cause 
•f  the  Injury,  and  whether  or  not  the  conse- 
quence of  plaintiff's  carelessness,  If  such 
there  was,  might  have  been  avoided  by  the 
Mcerdso  of  reasonable  care  and  prudence  by 


the  defendant"  This  exception  Is  disposed 
of  by  what  was  said  fti  considering  the  sixth 
exception,  and  Is  overruled. 

The  eighth  exception  complains  of  error  as 
follows:  "(8)  In  modifying  and  qualifying  de- 
fendant's fourth  request  to  charge,  to  wit, 
•(4)  If  the  jury  believe  that  the  injury  re- 
ceived was  the  result  in  whole  or  in  part,  of 
the  Imprudent  careless,  or  negligent  act  of 
Charles  H.  Farley,  their  verdict  should  be 
for  the  defendant  company,'  by  adding  the 
words:  T  charge  you  that  In  the  light  of  the 
previous  charge  I  made,  that  even  though 
there  may  be  evidence  of*  negligence  on  the 
part  of  Farley,  yet  if  the  Injury  sustained 
might  have  been  avoided  by  the  use  of  rea- 
sonable care  by  the  company,  then,  even 
though  the  plaintiff  may  have  been  guilty  of 
some  negligence  himself,  the  company  could 
not  on  that  account  alone  be  f teed  from  lia- 
bility.*"  When  this  exception  Is  conisidei!^ 
In  connection  vrlth  the  whole  charge,  it  win 
be  seen  that  his  honor  meant  to  charge  the 
jury  that  even  if  there  was  negligence  on 
the  part  of  the  i^laintiff,  but  not  of  a  degree 
to  be  a  proximate  cause  of  the  Injury,  the  de- 
fendant cannot  be  freed  from  llabllitri  if  the 
failure  of  the  company  to  exercise  reason- 
able care  to  avoid  the  Injury  was  Its  proxi- 
mate and  immediate  cause.  Thus  construed, 
there  was  no  error,  and  this  exception  is 
overruled. 

The  ninth  exception  complains  of  error  as 
follows:  "(9)  In  setting  up  a  standard  to 
the  Jury  with  wTiich  they  were  to  compare 
the  case  in  hand,  and  by  which  they  were  to 
determine  the  degree  of  contributory  neg- 
ligence of  which  plaintiff  could  be  guilty, 
and  yet  recover  from  defendant ~thus  in- 
vading the  province  of  the  jury,  by  present- 
ing to  their  minds  the  state  of  facts  mention- 
ed as  a  standard  for  their  government  in 
determining  the  question  whether  or  not 
contributory  negligence  by  plaintiff  was 
present  In  the  case  before  them,— by  saying 
to  the  jury:  'You  can  well  Imagine  that  a 
man  might  carelessly  cross,  or  attempt  to 
cross,  a  crowded  thoroughfare,  and,  while 
doing  so  carelessly,  he  might  be  run  over  and 
Injured  by  some  person  driving  a  carriage. 
In  such  a  case,  if  It  came  into  court  the  jury 
would  have  to  determine  whether  the  Injury 
was  proximately  caused  by  his  own  careless-  • 
ness,  or  by  the  reckless  driving  of  the  car- 
riage, because,  even  though  he  might  have 
been  careless,  still.  If  the  injury  could  have 
been  avoided  by  the  careful  driving  of  the 
carriage,  then  the  proximate  cause  of  the  in- 
jury would  be  the  reckless  driving  of  the 
carriage,  and  the  Contributory  negligence  In 
that  case  would  not  defeat  the  action.  As 
was  held  in  a  case  where  the  evidence  show- 
ed that  a  wharfinger  was  standing  careless^ 
in  a  position  of  danger,  and  was  Injured.  It 
was  also  shown^  on  the  other  hand,  that  the 
immediate  cause  of  his  injury  was  not  hte 
being  in  a  dangerous  place  carelessly,  bat 
that   It  would   have  been  avoided   If  the 
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steamboat  had  not  been  drlTen  against  the 
wharf  BO  carelessly  as  to  cause  danger.'" 
This  language  was  used  bj  the  presiding 
jndge  in  commenting  on  the  plalntlfTs  tenth 
request  to  charge,  and  was  Intended  merely 
as  an  illnstration.  When,  howcTer,  it  is 
considered  in  connection  with  the  other  re- 
marks of  his  honor,  it  will  be  seen  that  his 
desire  was  to  impress  upon  the  minds  of  the 
jury  the  Importance  of  determining  what 
was  the  proximate  cause  of  the  injury,  and 
we  are  satisfied  that  the  jury  was  not  in  any 
manner  misled  by  this  language.  This  ez< 
ception  is  oyerruled. 

The  tenth  exception  complains  of  error  as 
follows:  "(10)  In  refusing  defendant's  tenth 
request  to  charge,  to  wit:  'If  an  unexpected 
accident  happens,  and,  subsequent  to  such 
accident,  precautions  are  taken  to  prevent  a 
recurrence  of  a  similar  accident,  erldence  of 
snch  precautions  is  not  admissible  to  prove 
negligence  prior  to  such  accident' "  In  dis- 
posing of  the  said  request  the  presiding 
judge  said:  **When  it  was  sought  to  be  in- 
troduced by  the  plaintiff  that  certain  chan- 
ges had  been  made  after  the  accident,  on 
the  ground  that  such  conduct  was  an  admis- 
sion of  negligence  by  the  company,  I  exclud- 
ed the  eyidence,  on  defendant's  motion;  but 
when  the  defendant  company  produced  its 
witness  Benjamin,  the  manager  of  the  fac- 
tory, and  when,  on  his  examination  in  chief, 
he  stated  that  since  the  accident  to  Farley 
they  had  placed  a  shield  in  front  of  the  belt 
to  prevent  a  similar  accident—the  defendant 
having  thus  introduced  the  testimony,— I 
cannot  exclude  It  from  your  consideration. 
The  stenographer  furnishes  me  with  this 
copy  of  the  questions  and  answers:  'Have 
you  since  made  any  change  in  that  machine 
to  guard  against  a  recurrence  of  the  acci- 
dent? A.  Yes,  sir.  Q.  Why  did  you  do  it? 
A.  To  avoid  any  accident  that  might  happen 
in  the  future.  Q.  What  was  the  change  you 
made?  A.  We  placed  a  shield  up  in  front  of 
the  belt  Q.  That  would  prevent  a  recur- 
rence of  the  accident  now?  A.  Yes,  sir.' 
Now,  if  that  evidence  was  given  by  defend- 
ant's witness,  and  it  is  before  you,  and  it  is 
true,  it  is  for  you  to  say  what  Is  the  effect 
of  it,  not  on  the  question  of  the  admission 
of  negligence,  but  on  the  question  whether  it 
throws  light  on  the  fact  that  the  defendant 
was  furnishing  Farley  with  safe  and  suit- 
able appliances,  and  a  safe  place  to  work. 
Without  regarding  it  as  an  admission  of  neg- 
ligence, you  may  consider  it,  and  give  what 
weight  you  think  it  deserves.  So  that  I  can- 
not charge  you  that  request  in  the  form  It 
was  submitted,  under  the  circumstances." 
This  exception  is  disposed  of  by  what  was 
said  in  considering  the  third  exception,  and 
is  overruled. 

The  eleventh  exception  was  abandoned. 
The  twelfth  exception  complains  of  error  as 
follows:  "(12)  In  charging  that  part  of  plain- 
tiff's eleventh  request  which  instructs  the 
jury  that  in  fixing  plaintiff's  compensation 


for  defendant's  negligence,  they  could,  in 
this  case,  include  'medical  expenses,'  there 
being  in  this  case  no  testimony  whatever  of 
any  medical  expenses,  and  no  facts  to  which 
such  law  was  applicable."  The  plaintiCTs 
eleventh  request  to  charge  was  as  follows: 
"The  jury  are  Instructed  that  in  an  action 
for  injury  to  the  person  the  plaintiff  is  en- 
titled to  recoveir  compensation,  so  far  as  it  is 
susceptible  of  an  estimate  in  money,  for  the 
loss  and  damage  cai&ed  to  him  by  defend- 
ant's negligence,  including,  not  only  medical 
expenses,  a  reasonable  sum  for  his  pain  and 
sufferings,  and  also  a  fair  recompense  for 
the  loss  of  what  he  would  otherwise  have 
earned  In  his  trade  or  profession,  and  has 
been  deprived  of  the  capacity  of  earning." 
There  was  testimony  to  the  effect  that  the 
plaintiff  employed  physicians,  who  rendered 
him  professional  services,  for  which  the  law 
implied  a  liability  on  his  part  for  reasonable 
compensation.  Grsydon  v.  Stokes,  24  S.  C. 
483.  The  presiding  judge  was  correct  in 
submitting  the  question  as  to  the  medical  ex- 
penses to  the  jury,  and  this  question  is  over- 
ruled. 

As  the  four  justices  of  this  court  are  equal- 
ly divii^ed  in  opinion,  the  judgment  of  the 
circuit  court  stands  affirmed. 

McI  VER,  G.  J.  (dissenting).  I  dissent  because 
I  think  appellant's  third  and  tenth  exceptions 
should  be  sustained.  These  exceptions,  sub- 
stantially, make  the  point  that.  In  a  case  of 
this  kind,  testimony  tending  to  show  that  the 
defendant  after  the  accident  has  occurred, 
resulting  in  the  Injury  complained  of,  has 
taken  additional  precautions  to  prevent  the  re- 
currence of  such  an  accident,  is  inadmissible 
for  any  purpose.  In  the  case  of  Railroad  Co. 
v.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct  591, 
the  supreme  court  of  the  United  States  so  hcdd. 
In  that  case  Mr.  Justice  Gray,  as  the  organ 
of  the  court,  used  the  following  language: 
"Upon  this  question  there  has  been  some  dif- 
ference of  opinion  in  the  courts  of  the  several 
states.  But  it  Is  now  settled,  upon  much  con- 
sideration, by  the  decisions  of  the  highest 
courts  of  most  of  the  states  in  which  the  ques- 
tion has  arisen,  that  the  evidence  is  Incompe- 
tent, because  the  taking  of  such  precautions 
against  the  future  is  not  to  be  construed  as 
an  admission  of  responsibility  for  the  past 
has  no  legitimate  tendency  to  prove  that  the 
defendant  had  been  negligent  before  the  ac^ 
ddent  happened,  and  Is  calculated  to  distract 
the  mind  of  the  jury  from  the  real  issue,  and 
to  create  a  prejudice  against  the  defendant;" 
citing  quite  a  number  of  cases  to  sustain  his 
view.  Among  the  cases  cited  is  Morse  v. 
Railway  Co.,  80  Minn.  465,  16  N.  W.  3^8, 
where  Mr.  Justice  Gray  says  "the  true  rule, 
and  the  reasons  for  It  were  well  expressed." 
In  that  case  the  following  language  was  used: 
"But  on  mature  reflection  we  have  concluded 
that  evidence  of  this  kind  ought  not  to  be 
admitted  under  any  circumstances;  *  *  * 
not   for  the   reason   given   by   some   courts, 
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♦  •  •  but  upon  the  broader  ground  that 
such  actB  afford  no  legitimate  basis  for  con- 
struing such  an  act  as  an  admission  of  pre- 
TlouB  neglect  of  duty.  A  person  may  have 
exercised  all  the  care  which  the  law  required^ 
and  yet,  in  the  light  of  his  new  experience, 
after  an  unexpected  accident  has  occurred, 
and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards.  'Rie  more  care- 
ful a  person  is,  the  more  regard  he  has  for  the 
lives  of  others,  the  more  lllsely  would  he  be 
to  do  so,  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to  have 
such  acts  construed  as  an  admission  of  prior 
negligence.  We  think  such  a  rule  puts  an  un- 
fair interpretation  upon  human  conduct,  and 
virtually  holds  out  an  inducement  for  contin- 
ued negligence."  These  views,  supported  as 
they  are  by  the  highest  authority,  have  also 
the  support  of  reason  and  common  sense.  If 
a  person  or  corporation  which  is  engaged  in 
an  employment  involving  the  use  of  machin- 
ery, which  la  always  more  or  less  dangerous, 
cannot,  after  an  accident  has  occurred  result- 
ing in  injury  to  an  employ^,  provide  addi- 
tional safeguards  to  prevent  the  recurrence 
of  such  an  accident,  except  at  the  peril  of  hav- 
ing Ills  effort  to  insure  the  safety  of  his  em- 
ployes as  far  as  practicable  introduced  as  evi- 
dence to  show  his  previous  negligence,  when 
sued  for  damages  resulting  from  such  acci- 
dent, it  is  very  obvious  that  such  rule  would 
not  only  be  against  public  policy,  as  is  said  In 
some  of  the  cases,  but  would  also  tend  to  pre- 
vent providing  such  additional  precautions  as 
experience  had  shown  to  be  at  least  prudent, 
if  not  necessary.  It  is  quite  true,  as  said  by 
the  circuit  Judge  in  his  comments  on  defend- 
ant's tenth  request  to  charge,  that  when  this 
testimony  was  first  offered  the  Judge  ruled  it 
out;  but  he  overlooks  the  fact  that  when  sim- 
ilar testimony  was  offered  and  objected  to  the 
objection  was  overruled,  and  the  testimony 
was  admitted.  This  occurred,  as  the  case 
shows,  during  the  examination  of  the  plaintiff 
as  a  witness,  before  the  testimony  on  the 
part  of  the  plaintiff  was  closed,  and,  of  course, 
before  the  witness  Benjamfn  had  testified  on 
the  part  of  the  defendant.  The  admissibility 
of  the  testimony  must  be  tested  by  what  was 
before  the  court  when  the  objection  was  inter- 
posed, and  not  by  what  occurred  afterwards. 
Surely,  if  the  plaintiff,  against  the  objection 
of  the  defendant,  is  allowed  to  introduce  in- 
competent evidence,  the  fact  that  the  defend- 
ant, after  such  ruling,  offers  other  evidence 
tending  to  show  its  version  of  the  same  fact, 
cannot  be  allowed  to  affect  the  question  as  to 
the  orighial  admissibility  of  the  testhnony 
when  it  was  first  offered;  for  if  the  testimony. 
When  originally  offered,  was  incompetent,  then 
the  testimony  offered  by  the  defendant  In  re- 
buttal or  explanation  of  the  incompetent  testi- 
mony adduced  by  plaintiff  should  likewise  be 
ruled  out  While  the  circuit  Judge,  in  his  com- 
ments on  the  defendant's  tenth  request  to 
charge,  does  seem  to  Intimate  that  the  testi- 
mony in  question  was  not  competent  as  an  ad- 


mission of  negligence,  yet  he  distinctly  says 
that  it  might  be  considered  as  throwing  light 
on  the  question  whether  the  defendant  had 
furnished  the  plaintiff  with  safe  and  suitable 
appliances  and  a  safe  place  to  work,  which, 
in  my  Judgment,  can  mean  nothing  dse  than 
whether  the  defendant  had  been  guilty  of  neg- 
ligence in  not  furnishing  the  plaintiff  with 
safe  and  suitable  appliances  and  a  safe  place 
to  work,  and  hence  be  held  that  such  testi- 
mony was  competent  on  the  question  of  negli- 
gence. So  that,  if  the  law  be  as  it  is  stated 
in  the  authorities  above  cited,— that  such  tes- 
timony is  not  competent  "under  any  circum- 
stances," or  that  such  testimony  **has  no  legiti- 
mate tendency  to  prove  that  the  defendant  had 
been  negligent  before  the  accident  happened," 
—it  Is  dear  that  there  was  error  on  the  part 
of  the  circuit  Judge.  For  the  reasons  herein 
stated  I  think  the  Judgment  of  the  circuit  court 
should  be  reversed,  and  the  case  remanded  to 
that  court  for  a  new  trial. 


(51  s.  c.  ica> 
OROSSWBLL  V.  CONNECTICUT  INDEM- 
NITY ASSN. 
(Supreme  Court  of  South  Carolina.     Nov.  9, 
1897.) 

IKSURANCB  —  IKTERE8T  —  WHAT  CONSTITUTES— NE- 
CESSITY—PRBMIUMS— PAYMENT— EVIDBN-CB 

—iNSTKLCTioNs— Agency. 

1.  One  may  insure  his  own  life  in  favor  of  one 
having  no  insurable  interest  therein,  unless  such 
insurance  is  taken  for  the  purpose  of  avoidmg 
the  law  against  wager  policies. 

2.  A  policy  of  life  insurance  valid  in  ita  incep- 
tion may  be  assigned  by  the  beneficiary,  with  the 
consent  of  the  insured,  to  one  having  no  insura- 
ble interest,  where  such  assignment  is  not  made 
for  the  purpose  of  avoiding  the  law  against  wa- 
ger policies.  ^  .  ,.,    . 

8.  A  child  is  presumed  to  have  an  insnxmble  in- 
terest in  the  life  of  its  mother. 

4.  It  is  harmless  to  admit  evidence  that  one  to 
whom  a  policy  of  insurance  was  assigned  paid 
premiums  thereon  prior  to  such  assignment,  as 
such  evidence,  if  irrelevant,  is  not  prejudidal. 

6.  In  an  action  to  enforce  the  payment  of  a 
life  insurance  policy,  it  is  proper  to  allow  plain- 
tiff to  show  payments   of  ail  premiums. 

6.  One  may  testify  to  the  payment  of  premi- 
ums by  him  on  a  policy  of  insurance  prior  to  its 
assignment  to  him,  as  such  payment  may  have 
made  him  a  creditor  of  the  assured  to  the  extent 
of  the  payment 

7.  Where  there  wai^  no  evidence  that  any  one 
but  the  insured  procured  the  insurance,  a  state- 
ment in  the  apolication  that  another  person 
would  pay  the  premiums,  only  raises  a  presump- 
tion that  such  person  would  act  as  agent  of  the 
insured,  and  not  that  he  was  procuring  the  insur- 
ance, though  be  was  the  husband  of  the  bene- 
ficiary. 

8.  A  charge  that  the  beneficiary  in  a  policy 
could  assign  his  interest,  ^'subject  to  the  same 
limitations  as  provided  for  and  conditioned  on 
in  the  contract,"  does  not  ignore  the  conditions 
relative  to  assignments,  printed  in  the  policy. 

9.  In  the  absence  of  a  request  to  charge  a 
specific  proposition  of  law,  a  failure  to  so  charge 
Is  not  reversible  error. 

Appeal  from  common  pleas  circuit  court  ot 
Richland  county;  O.  W.  Buchanan,  Judge. 

Action  by  T.  M.  Crosswell  against  Connecti- 
cut Indemnity  Association  to  recover  on  a  poll. 
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C7  oi  Hf e  iDsanuice.    From  Judgment  in  f  aror 
of  pkdntiff,  defendant  appeals.    Affirmed. 

John  T.  Selbels  and  Melton  &  Melton,  for 
appellant.    Allen  J.  Green,  for  respondent 

JONES,  J.  ThiB  action  la  <»i  a  life  insure 
ance  poUcy,  and  the  defendant  appeals  from  a 
Judgment  thereon  In  tBYor  of  plaintiff. 

1.  The  first  question  we  will  consider  to 
whether  there  was  error  in  overruling  defend- 
anf  a  demurrer  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufElclent  to  consti- 
tute a  cause  of  action,  In  that  It  states  no  in- 
surable interest  in  the  life  of  the  insured  <» 
the  part  of  the  original  beneficiary,  or  of  her 
assignee*  the  plaintiff.  The  complaint  alleged, 
among  other  things,  as  follows:  *Tar.  2.  That 
on  the  15th  day  of  April,  1883,  at  Eastorer,  in 
the  state  of  South  Carolina,  in  con8lderatl<»i  of 
the  payment  by  Susan  A.  Crosswell  of  the  sum 
of  forty-three  and  2»/ioo  dollars  annually  dur- 
ing her  life,  the  defendant  made  and  d^vered 
their  policy  of  insurance  in  writhig,  a  copy  of 
which  is  annexed  as  part  of  this  complaint  and 
marked  'Exhibit  A,'  and  thereby  insured  the 
Ufe  of  Susan  A.  CrossweU  in  the  minimum 
sum  of  one  thousand  dollars,  conditioned  to  in- 
crease said  sum  by  one  per  cent  for  each  poli- 
cy year  the  said  policy  should  run  until  the  end 
,  of  the  tenth  year,  when  the  maximum  should 
be  reached.  Par.  8.  That  on  the  second  day 
of  January,  1885,  the  said  Susan  A.  Crosswell 
and  Mary  E.  Crawford,  the  beneficiary  named 
in  said  policy,  duly  signed  said  policy  to  the 
plaintiff,  who  is  the  son  of  the  said  Susan  A. 
Crosswell,  and  due  notice  and  a  copy  of  such 
assignment  was  given  to  the  defendant,  who 
assented  to  the  said  assignment,  and  filed  said 
aasignment  in  its  office."  The  policy  attached 
to  the  complaint  shows  that  it  was  payable  **to 
Mary  B.  Crawford,  her  daughter,  If  living; 
otherwise  to  'the  executors,  administrators,  or 
assigns  of  said  insured."  It  is  therefore  al- 
leged in  the  complaint  substantially  that  Susan 
A.  Crosswell  procured  a  policy  of  hisurance  on 
her  own  life,  in  consideration  of  the  payment 
by  her  of  the  annual  premiums,  and  made  the 
same  payable  to  her  daughter  Mary  E.  Craw- 
ford, if  living,  otherwise  to  the  executors,  ^id- 
minlstrators,  or  assigns  of  Susan  A.  Crosswell; 
and  it  further  appears  that  the  policy  was  as- 
signed to  the  son  of  the  Insured  by  both  the 
beneficiary  and  the  insured,  with  the  oonsent 
of  the  insurer. 

The  demurrer  was  properly  overruled.  It  is 
firmly  established  that  insurance  procured  by 
one  person  on  the  life  of  another,  in  which  the 
party  effecting  the  Insurance  has  no  interest, 
is  void  as  a  wager  contract  against  public 
policy,  which  condemns  gambling  speculation 
upon  human  life.  But  It  Is  also  well  settled 
that  a  person  may  insure  his  own  life,  and 
make  the  policy  payable  to  whomsoever  he 
chooses,  even  though  the  beneficiary  has  no  in- 
surable interest  in  his  life,  provided  the  trans- 
action is  bona  fide,  and  not  a  mere  cover  to 
evade  the  law  against  wager  policies.    11  Am. 


&  Eng.  Bnc.  Law,  318;  Bae.  Ben.  Sec.  §  248; 
May  Ins.  m  75,  535.  In  such  case  the  interest 
which  the  insured  has  Ui  his  own  life  supports 
the  policy,  and  prevents  it  from  being  condemn- 
ed  as  a  wager  contract.  Therefore,  according 
to  the  allegations  of  the  complaint,  we  have  in 
this  case  a  policy  supportable  by  an  Insurable 
Interest  in  the  hands  of  the  beneficiary,  Mary 
E.  Crawford.  Whether  a  policy,  valid  in  its 
inception,  may  be  afterwards,  before  the  death 
of  the  insured,  assigned  to  one  having  no  in- 
terest in  the  life  of  the  insured,  has  been  much 
controverted,  and  the  authorities  are  in  hope- 
less confiict.  See  note  to  section  302,  Bac. 
Ben.  Soc,  where  the  authorities  pro  and  con 
are  cited;  also  note  by  Mr.  Freeman  to  Morrell 
V.  Insurance  Co.,  57  Am.  Dec.  103;  also  note 
to'  Currier  v.  Insurance  Co.,  52  Am.  Rep.  143. 
In  this  case  the  assignment  by  the  beneficiary 
to  the  plaintiff  was  with  the  consent  of  the  in- 
sured and  the  insurer.  If  the  assignment  was 
not  a  device  to  evade  the  law  against  wager 
contracts,  which  we  are' bound  to  assume  in 
the  discussion  of  the  demurrer  to  this  com- 
plaint, then  it  is  dlfllcult  to  perceive  why  the 
contract,  if  valid  in  the  hands  of  the  bene- 
ficiary, is  not  also  valid  in  the  hands  of  the 
beneficiary's  assignee,  the  insured  and  insurer 
consenting.  Those  authorities  which  hold  that 
the  assignee  of  a  life  insuranoe  policy  must 
have  an  insurable  interest  in  the  life  of  the 
insured  rest  upon  the  ground  that  the  same 
reasons  which  condemn  a. policy  procured  by 
one  without  an  Insurable  Interest  in  the  life 
insured  should  also  condemn  an  assignment  to 
one  without  such  Interest.  On  this  point  we 
quote  from  May,  Ins.  (Ed.  1891)  §  396a,  which 
is  in  brackets,  showing  that  it  is  new  matter: 
"Indeed,  the  doctrine  that  the  assignment  of  a 
policy  to  one  without  interest  in  the  life  is  as 
objectionable  as  the  taking  out  of  a  policy 
without  interest  does  not  seem  good  senso. 
If  this  be  so,  it  is  difilcult  to  understand 
how  the  designation  of  a  beneficiary  outsido 
of  those  having  an  insurable  Interest  in  the 
life  can  be  upheld.  There  seems  to  be  a 
dear  distinction  between  cases  in  which 
the  policy  is  procured  by  the  insured  bona 
fide  of  his  own  motion  and  cases  in  which  it 
is  procured  by  another.  It  is  a  very  differ- 
ent thing  to  allow  a  man  to  create  volun- 
tarily an  interest  in  his  termination  and  to 
allow  some  one  else  to  do  so  at  their  will. 
The  true  line  is  the  activity  and  responsibili- 
ty of  the  assured,  and  not  the  interest  of  the 
person  entitled  to  the  funds.  It  is  well  es- 
tablished that  a  man  may  take  out  a  policy 
on  his  own  life  payable  to  any  person  he 
pleases,  and  it  is  drawing  a  distinction  with- 
out a  difference  to  hold  that  he  cannot  talce 
out  a  policy  and  afterwards  transfer  its  ben- 
efits. An  assignment  by  the  beneficiary,  or 
by  an  assignee,  unless  with  the  consent  of 
the  'life,*  is,  however,  a  very  different  mat- 
ter, and  involves  what  seems  to  be  the  real 
evil  that  the  law  is  blunderingly  seeking  to 
exclude,  viz.  the  obtaining  by  B.  of  insur- 
ance on  the  life  of  A.,  in  contradistinction 
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to  Its  obtftlnment  bj  A«  for  B/s  benefit."  In 
tlie  case  before  ub  the  assignment  by  the 
beneficiary  and  the  "Ute,"  with  the  consent 
of  the  insureTi  was  practically  a  substitution 
of  the  i^aintiff  as  beneficiary.  The  follow- 
ing authorities  support  the  doctrine  that  a 
life  poliqy,  valid  in  its  inception,  may  be 
assigned  to  one  haying  no  insurable  interest 
in  the  life  insured:  Clark  y.  Allen,  11  B.  L 
439;  Insurance  Co.  y.  Allen,  138  Mass.  31, 
approved  and  largely  quoted  from  in  Bac. 
Ben.  Soc.  I  302;  St  John  v.  Insurance  Co., 
13  N.  Y.  31;  Olmsted  v.  Keyes,  85  N.  T.  693; 
Bursinger  v.  Bank,  67  Wis.  75,  30  N.  W.  290; 
Fitzpatrick  v.  Insurance  Co.,  56  Conn.  116, 
13  AtL  673;  Murphy  v.  Red,  64  Miss.  614,  1 
South.  761;  Martin  v.  Stubbings,  126  lU.  387, 
18  N.  E.  657;  Insurance  Co.  v.  Baum,  29  Ind. 
236,  reaffirmed  in  Association  v.  Houghton, 
103  Ind.  286,  2  N.  B.  763.  See,  also.  Fair- 
child  V.  Association,  51  Vt.  626;  Harrison  v. 
MoConkey,  l  Md.  Ch.  34;  Souder  v.  Society, 
72  Md.  511,  20  AtL  137;  Eckel  v.  Benner,  41 
Ohio  St  232;  Succession  of  Hearing,  26  La. 
Ann.  326;  Langdon  v.  Insurance  Co.,  14  Fed. 
272;  Cunningham  v.  Smith,  70  Pa.  St  450; 
McFarland  v.  Creath,  35  Mo.  App.  112,  cited 
in  May,  Ins.  §  39&  The  cases  of  Cammack 
V.  Lewis,  15  WalL  643,  and  Wamock  v.  Da- 
vis, 104  IT.  &  775,  are  cited  as  holding  the 
contrary  view.  The  case  of  Cammack  v. 
Lewis  stands  upon  the  ground  tliat  to  pro- 
cure a  policy  for  ^,000  to  cover  a  debt  of 
$70  is  of  itself  a  mere  wager,  the  dispropor- 
tion between  the  real  interest  of  the  cred- 
itor and  the  amount  to  be  received  by  him 
depriving  the  transaction  of  all  pretense  to 
be  a  bona  fide  effort  to  secure  a  debt  *  The 
insurance  was  taken  out  by  Lewis,  the  hus- 
band of  the  complainant  at  Cammack's  sug- 
gestion, who  paid  the  premium  for  the  first 
year,  and  took  an  assignment  of  the  policy. 
In  the  case  of  Warnock  v.  Davis,  supra,  the 
defendant  previous  to  the  issuance  of  the 
policy,  had  entered  into  an  agreement  with 
the  insured  looking  to  the  procurement  of 
said  policy,  and  the  assignment  thereof  to 
the  defendant  Of  these  cases  the  supreme 
court  of  Massachusetts  in  Insurance  Co.  v. 
Allen,  supra,  si^ld  they  "were  both  cases  In 
which  the  policies  were  taken  out  by  the 
procurement  of  the  assignees,  in  order  that 
they  might  be  assigned  to  them  under  such 
circumstances  as  that  they  might  well  be 
held  to  be  in  evasion  of  the  law  prohibiting 
gaming  policies.  The  remark  of  Mr.  Jus- 
tice Fields  in  the  latter  case,  that  *the  as- 
signment of  a  policy  to  a  party  not  having 
an  insurable  interest  is  as  objectionable  as 
the  taking  out  of  a  policy  in  his  name,'  was 
not  necessary  to  the  discussion."  On  the 
contrary,  in  Insurance  Co.  v.  France,  94  U. 
S.  561,  the  court  said:  "As  held  by  us  tax 
the  case  of  Insurance  Co.  v.  Scbaefer,  94  U. 
S.  457,  Just  decided,  any  person  has  a  right 
to  procure  an  insurance  on  his  own  life  and 
to  assign  it  to  another,  provided  it  be  not 
done  by  way  of  cover  for  a  wager  policy." 


Again  in  Insunoioe  Co.  y.  Annstrong,  117  U. 
S.  591,  6  Sup.  Ct'877,  the  court  said:*  "A 
policy  of  life  insurance,  witlfout  restrictive 
words,  is  assignable  by  the  assured  for  a 
valuable  consideration,  equally  with  any  oth- 
er chose  in  action,  where  the  assignment  is 
not  made  to  cover  a  mere  speculative  risk, 
and  thus  evade  the  law  against  warper  poli- 
cy, and  payment  thereof  may  be  enforced 
for  the  benefit  of  the  asslgniee,  and,  under 
the  system  of  procedure  in  many  states,  in 
his  name."*  It  cannot  be  denied  that  there 
are  cases  which  do  support  the  view  that 
an  assignment  of  k  Me  insurance  policy  to 
one  having  no  interest  hi  the  life  insured  is 
void.  See  Insurance  Co.  v.  Sturges,  18  Kan. 
93;  Bagye  v.  Adams,  81  Ky.  868;  Helme- 
tag's  Adm*r  v.  Miller,  76  Ala.  183;  GUbert  v. 
Moose's  Adm'rs,  104  Pa.  St  74;  Boiler  v. 
Moore's  Adm'r,  86  Va:  512,  i  10  S.  B.  241. 
Perhaps  Price  v.  Knights  of  Honor,  68  Tex. 
361,  4  a.  W.  638;  but  see  Insurance  Co.  v. 
Hazlewood,  75  Tex.  388, 12  S.  W.  621,  where- 
in the  court  holds  that  an  assignment  of  a 
valid  policy  to  one  having  no  insurable  inter- 
est in  the  life  Insured,  or  the  naming  of  such 
a  one  in  the  policy  as  beneficiary,  does  not 
invalidate  it  In  such  a  case  the  assignee 
or  beneficiary  may  collect  an4  apply  the  pro- 
ceeds to  the  extinguishment  of  his  debt  if 
he  have  one,  and  such  sums  as  he  may  have 
disbursed  for  the  purpose  of  keeping  the 
policy  alive,  and  the  surplus  must  be  paid 
to  the  heirs  of  the  insured-  This  seems  to 
recognize  the  right  of  an  assignee  without 
interest  in  the  life,  insured,  when  the  assign- 
ment is  consented  to  by  the  insurer,  as 
against  the  insurer,  to  collect  the  policy,  and 
apply  the  proceeds  to  those  legally  entitled 
thereto. 

We  think  both  reason  and  authority  sustain 
our  conclusion  that  a  life  policy  of  insurance, 
valid  In  its  inception,  may  be  assigned  to  oat 
liavlng  no  insurable  interest  in  the  life  ioaured, 
with  the  consent  of  the  "life"  and  the  insurer, 
if.  the  assignment  is  bona  fide,  and  not  a  de- 
vice to  evade  the  law  against  wager  policies. 
Upon  this  ground,  therefore,  the  court  did  not 
err  in  overruling  the  demurrer.  We  are  pre- 
pared, however,  to  go  further,  and  say  that 
the  allegation  that  the  beneficiary  is  the  daugh- 
ter and  the  assignee  the  son  of  ttie  insured,  is  a 
statement  of  facts  from  which  an  insurable  in- 
terest in  the  beneficiary  and  the  assignee  may 
be  inferred,  in  the  absence  of  anything  tending 
to  show  that,  notwithstanding  such  relationship 
to  the  Insured,  the  transaction  was  a  mere  coyer 
for  a  gambling  speculation  in  the  mother's  life. 
A  son  or  daughter  is  presumed  to  have  insur- 
able interest  in  the  mother's  life  by  the  mere 
fact  of  relationship,  this  fact  alone  apipearing. 
It  Is  incumbent  on  the  Insurer,  when  the  fact  of 
such  relationship  is  established,  to  show  that 
notwithstanding  such  fact,  the  policy  or  its  as- 
signment was  but  a  gambling  speculation  in 
human  life.  What  is  an  insurable  interest  in 
a  life?  Mr.  May  (section  102a)  says:  "To  bav«? 
an  insurable  interest. in  the  life  of  another,  one 
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must  be  a  creditor  or  Borety*  er  be  eo  related 
by  ties  of  blood  or  marriage  aa  to  baTe  reaaoo- 
able  anticipation  of  adyantage  trom  bis  life/* 
In  tbe  case  ef  Insuranoe  Oow  t.  Sidiaef  er,  sniKca, 
tbe  siq>reme  court  of  tbe  United  States  quoted 
and  concnrred  in  tbe  dedaiatloa  of  tbe  supreme 
court  of  Massacbusetts  In  Loomla  ▼«  Insurance 
Ck>^  6  Gray,  899/*tbat  a  parent  bas  an  interest 
in  tbe  life  of  a  cbUd»  and,  vice  versa,  a  cbild 
in  tbe  life  of  a  paroit,  not  merely  on  tbe 
ground  of  a  proYision  of  law  tbat  parents  and 
grandparmts.  are  bound  to  support  tbelr  lineal 
kindred  wben  tbey  stand  In  need  of  relief,  but 
apon  considerations  of  strong  morals  and  the 
force  of  natural  affection  between  near  kin- 
dred«  operating  often  more  efflcadoualy  tban 
tbose  of  positive  law."  To  tbe  saine  effect  see 
Waraock  v.  Davis,  104  U.  &  775,  wbese  tbe 
court  said:  *lt  is  not  necffwnry  tbat  tbe  ex- 
pectation of  advantage  or  benefit  sbould  be  al- 
ways capable  of  pecuniary  estimation,  for  a 
parent  bas  an  Insurable  interest  in  tbe  life  of 
his  cbild,  and  a  cbild  in  tbe  life  of  bis  parent, 
a  busband  in  tbe  bfe  of  bis  wife,  and  a  wife 
in  tbe  life  of  ber  busband.  Tbe  natural  affec- 
tion in  cases  of  this  kind  Is  considered  as  more 
powerful,  as  operating  more  efficaciously,  to 
protect  tbe  life  of  tbe  tosured,  than  any  otber 
consideration.  But  in  all  cases  tbere  must  be  a 
reasonable  ground,  founded  upon  tbe  relations 
of  tbe  parties  to  eacb  otber,  eitber  pecuniary  or 
of  Uood  or  affinity,  to  expect  some  benefit  or 
advantage  from  tbe  continuance  of  the  life." 
Tbe  case  of  Insurance  Co.  v.  France,  94  U.  S. 
561,  was  a  case  wherein  a  brother  bad  taken 
out  a  policy  on  bis  own  life  for  tbe  benefit  of 
bis  sist^.  The  court  said:  "Tbe  contract  of 
insurance,  as  correctly  construed  by  tbe  court, 
was  made  with  Cbew,  and  the  relationship  of 
the  parties  yms  such  as  to  devest  tbe  assign- 
ment of  tbe  policy  or  tbe  direction  of  its  pay- 
moat  to  bis  sister  of  all  semblance  of  a  wager- 
ing transaction.  Under  the  drcumstances,  it 
matters  not  if  the  money  or  notes  required  for 
paying  the  premium  did  come  from  Mrs. 
France.  At  most,  it  was  by  way  of  advance 
on  ber  brother's  account  and  on  bis  contract. 
He  bad  a  right  to  take  out  a  policy  on  his  own 
life  for  bis  sister's  benefit,  and  she  bad  a  right 
to  advance  him  tbe  necessary  means  to  do  so. 
As  between  strangers,  or  persons  not  thus  near- 
ly connected,  such  a  transaction  would  be  evi- 
dence to  go  to  the  Jury,  from  which,  according 
to  tbe  drcumstances  of  the  case,  they  might  or 
might  not  infer  tbat  it  was  mere  gambling. 
But  as  between  broths  and  sister,  or  other 
near  relations,  desbrous  of  tbus  providing  for 
eacb  other,  and  (ob  said  by  Chief  Justice  Shaw) 
presumed  to  be  actuated  by  'considerations  of 
strong  morals  and  tbe  force  of  natural  affection 
between  near  kindred,  operating  often  more 
efficaciously  tban  those  of  positive  law,'  tbe 
case  is  devested  of  that  gambling  aspect  which 
is  presented  where  tbere  is  nothing  but  a  specu- 
lative interest  in  tbe  death  of  another,  without 
any  baterest  in  bis  life  to  counterbalance  it" 
In  tbis  case  the  sister  was  married,  and  in 
no  way  depended  on  her  brother  for*  support 


Tbe  policy  In  question  was  for  110,000/  There 
was  evidence  tending  to  show  tliat  Mrs.  France 
bad  loaned  about  $2,400  to  ber  brother  at  dtf- 
f  erent  tbnes,  $400  of  wfakb  bad  been  loaned  in 
September,  1865;  date  of  poUcy,  S^tember 
13, 1865.  But  it  also  appeared  tbat  the  broth- 
er in  June  previous  bad  taken  out  another  pol- 
icy for  $10,000,  f er  the  benefit  of  his  sister,  ^t 
cannot  be  doubted  tbat  under  tbe  Just  and  hu- 
mane principles  announced  by  tbe  highest 
court  in  tbe  land,  as  shown  in  tbe  quotations 
above  given,  a  policy  procured  hj  a  mother, 
and  made  payable  to  ber  daughter,  and  by  both 
mother  and  daughter  assigned  to  tbe  son,  with 
the  consent  of  tbe  insurer,  is  presumed  to  be 
supported  by  an  insurable  interest  All  tbe 
authorities  agree  tbat  a  pecuniary  interest  win 
support  the  policy,  such  as  the  interest  of  a 
creditor  in  tbe  life  of  a  debtor,  of  the  surety 
in  the  life  of  tbe  principal,  tbe  husband  in  tbe 
life  of  tbe  wife,  and  tbe  parent  In  tbe  life  of  a 
mbior  child,  because  such  busband  or  parent  is 
entitled  to  the  services  of  tbe  wife  or  minor 
cbild;  tbe  wife  in  tbe  life  of  tbe  bnslwnd,  and 
tbe  minor  child  in  tbe  life  of  tbe  parent,  be- 
cause such  wife  or  child  is  entitled  to  tbe  sup- 
port of  tbe  busband  or  father;  and  for  tbe 
same  reasons  it  bas  been  held  tbat  where  the 
law  imposes  a  duty  on  parents  or  grandparents 
to  prevent  children  or  grandchildren  from  be- 
coming dependent  on  public  charity,  and  vice 
versa,  such  relations  would  sustaUi  an  in- 
surable interest .  But  we  think  the  view 
which  limits  an  Insurable  interest  with  re- 
spect to  life  Insurance  to  a  mere  pecuniary  In- 
terest is  too  narrow.  This  view,  we  think,  in 
some  measure,  comes  from  an  erroneous  con- 
ception of  tbe  nature  of  the  contract  of  life 
insurance.  A  policy  of  life  Uisurance  is  not 
strictly  a  contract  of  taidemnity,  as  marine  or 
fire  policies.  Mr.  May  Insists  tbat  tbe  con- 
tract is  one  of  indemnity,  but  concedes  (sec- 
tion 117)  tbat  ''the  contract  in  some  of  its 
phases  is  not  merely  a  contract  of  Indemnity, 
but  includes  that  with  a  possibility  of  some- 
thing more."  But  Mr.  Bacon,  in  his  work 
cited  above  (section  163),  concludes  *tbat 
though  sometimes,  as  where  a  creditor  Insures 
the  life  of  a  debtor,  tbe  contract  is  in  tbe  na- 
ture of  an  indemnity,  still,  strictly  speaking,  a 
life  insurance  contract  is  not  generally  one  of 
indemnity."  Tbis  is  tbe  view  of  the  United 
States  supreme  court  in  Insurance  Co.  v. 
Schaefer,  94  U.  S.  459;  Insurance  Co.  v.  Bail- 
*  ey,  13  Wall.  616.  Life  insurance  ''is  simply  a 
contract,  so  far  as  the  company  (insurer)  is 
concerned,  to  pay  a  certain  sum  of  money  upon 
the  concurrence  of  an  event  which  is  sure  to 
happen  in  consideration  of  the  payment  of  the 
premiums  as  stipulated."  Chief  Justice  Ful- 
ler in  Bank  v.  Hume,  9  Sup.  Ct  44.  **A  mere 
contract  to  pay  a  certain  sum  of  money  on  tbe 
death  of  a  person  in  consideration  of  the  due 
payment  of  a  certain .  annuity  for  bis  life. 
*  *  *  Tbis  tfpecies  of  insurance  in  one  way 
resembles  a  contract  of  indemnity."  Baron 
Parke  in  Dalby  v.  Assurance  Co.,  15.  C.  B. 
365.     Tbe. courts  of  Kew  York,  Pennsylvania, 
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BftMWWchqaetta,  Missouri,  and  doubtless  other 
stales,  entertain  this  view  of  a  life  insurance. 
See  Bawls  v.  Insurance  Ck>.,  27  N.  Y.  282; 
Seott  V.  Dickson,  108  Pa,  St  6;  Insurance  CJo. 
V.  Allen,  138  Mass.  24;  Ghisholm  v.  Insurance 
Co.,  52  Mo.  213. 

From  the  very  nature  of  a  lire  insurance 
policy,  it  being  a  contract  of  Indemnity  strict- 
ly. It  is  necessary  that  the  policy  holder  shall 
have  an  insurable  pecuniary  Interest  In  the 
subject  of  Insurance,  not  only  at  the  inception 
of  the  contract,  but  at  the  thne  of  the  loss 
by  Are.  This  Is  true  without  reference  to  the 
law  against  wager  policies.  But  with  respect 
to  life  Insurance,  except  when  purposely  based 
on  some  contractual  rdation  as  to  which  death 
might  entail  loss  of  a  pecuniary  nature,  the 
matter  of^  "Insurable  Interest"  is  important 
only  in  ascertaining  whether  the  contract  Is 
obnoxious  to  the  public  policy  which  con- 
demns gambling  on  the  continuance  of  hu- 
man life,  because  such  speculative  contracts 
are  supposed  to  tend  to  bring  about  the  death 
of  the  Insured  by  creating  an  interest  in  his 
death.  "The  essential  thing  (in  life  Insur- 
ance) is  that  ttie  policy  shall  be  obtained  in 
good  faith,  and  not  for  the  purpose  of  specu- 
lating upon  the  hazard  of  a  life  in  which  the 
insured  has  no  interest/*  Insurance  Ok  y. 
Schaefer,  supra. 

To  meet  the  charge  that  the  contract  Is  a 
mere  wager,  It  becomes  important  to  show 
that  the  person  procuring  the  insurance  has  an 
Vnterest  also  to  preserve  the  life  of  the  in- 
sured. This  prevents  the  contract  from  be- 
ing a  mere  wager,  although  all  contracts 
based  on  the  happening  of  an  uncertain  event, 
or  on  the  uncertain  time  when  a  sure  event 
will  happen,  are  In  their  nature  speculative. 
All  agree  that  a  pecuniary  interest  will  save 
the  policy,  at  least  to  the  extent  of  the  inter- 
est; but  does  a  mere  pecuniary  interest  afford 
the  best  or  strongest  guaranty  to  society  that 
the  Insured's  life  will  not  be  destroyed  by  the 
holder  of  the  policy?  What,  then,  is  to  pro- 
tect society  against  the  danger  that,  from  that 
standpoint,  lurks  In  a  contract  of  Insurance 
by  a  creditor  on  the  life  of  a  hopelessly  bank- 
rupt debtor?  In  that  case,  how  does  the 
hopeless  prospect  of  payment  by  the  debtor 
protect  society  against  the  keen  Interest 
which  the  creditor  would  have  in  the  death  of 
•  the  debtor?  Yet  we  find  no  case  holdhig  such 
a  policy  void.  So,  what  pecuniary  interest 
has  the  wife  in  the  life  of  a  husband  incapable 
of  supporting  her,  or  the  husband  In  the  life 
of  a  wife  Incapable  of  rendering  service? 
Yet  we  find  no  case  holding  such  a  policy 
void.  Indeed,  there  is  much  fiction  In  refer- 
ence to  the  supposed  necessity  of  a  pecuniary 
Insurable  interest  to  support  a  life  insurance 
policy,  when  a  near  relative  hisures  for  the 
benefit  of  another.  Close  ties  of  blood  or 
affinity,  as  parent,  child,  brother,  sister,  hus- 
band, wife,  with  the  natural  affection  and 
moral  forces  which  generally  prompt  one 
snch  to  serve  and  protect  the  other,  rendering 
ft  highly  Improbable  that  for    money    one 


would  take  the  life  of  the  other,  afford  a 
surer  guaranty  to  society  agahist  the  dangers 
of  betting  on  the  duration  of  human  life  than 
any  mere  pecuniary  interest  tn  the  life  insur- 
ed, often  more  imaginary  than  real.  The  in- 
surance companies  are  wiser  than  the  courts 
hi  the  matter  of  "risks,"  since  it  is  their  spe- 
cial business  to  bet  <ki  the  long  duration  of 
the  insured  life,  and  they  know  this  very 
well.  They  often  provide  in  the  contriict, 
as  in  the  contract  before  us,  that  the  whole 
amount  of  the  policy  may  be  collected  by 
an  assignee,'  if  such  assignee  "bear  to  the 
insured  the  relationship  of.  wife,  child,  parent, 
brother,  or  sister,"  any  assignee  not  so  re- 
lated to  the  insured  being  limited  In  his  re- 
covery to  the  value  of  the  interest  proven. 

The  authorities  are  conflicting,  but  we  think 
the  weight  of  opinion  supports  the  view  of 
this  court  that  a  son  has  an  insurable  inter- 
est in  the  life  of  his  mother,  on  account  of 
relationship  alone,  which  will  sustain  an  as- 
signment by  the  beneficiary  to  him  of  a  pol- 
icy procured  by  the  mother  on  her  own  life 
for  the  benefit  of  a  daughter.  Against  this 
view  is  cited  Insurance  Go.  v.  Hogan,  80  lU. 
35.  In  this  case  the  father  was  infirm,  una- 
ble to  labor,  engaged  in  no  business,  about 
GO  years  old,  with  an  estate  of  $13,000,  hav- 
ing provided  by  will  for  a  legacy  of  $1,000 
to  his  son.  This  son  procured  the  Insurance 
of  $10,000  on  his  father's  life,  paying  the  pre- 
miums therefor,  was  40  years  old,  not  de- 
pendent on  the  father,  and  living  at  a  distance 
in  another  county  with  his  own  family  and 
on  his  own  farm  of  300  or  400  acres.  All 
that  this  case  can  fairly  be  said  to  hold  In 
this  regard  Is  that  the  near  relationship  of 
father  and  son,  where  both  parties  are  of 
mature  years  and  live  apart  In  Independent 
pecuniary  circumstances,  and  mutually  entire- 
ly independent  of  each  other,  and  having  no 
business  relations  with  each  other,  does  not 
create  an  insurable  interest  in  the  son  on  the 
life  of  the  father.  In  the  question  now  be- 
fore us  the  fact  of  relationship  is  the  only 
fact  that  appears  bearing  on  the  question  of 
in;jurable  interest.  Even  if  the  fact  of  such 
relationship  merely  tends  to  show' an  insur- 
able interest,  the  demurrer  could  not  have 
been  sustained.  It  will  be  noted,  also  that 
In  Hogan*s  Case,  supra,  the  son  procured  the 
policy  on  the  father's  life  for  the  son's  ben- 
efit, and  in  this  case  the  mother  procured  the 
policy  on  her  own  life.  In  Illinois  the  ben- 
eficiary of  a  policy  procured  by  one  on  his  own 
life  need  not  have  an  insurable  Interest  in  that 
life.  Association  v.  Blue,  120  111.  121,  11  N. 
E.  331. 

The  case  next  cited  is  Insurance  Go.  v. 
Volger,  So  Ind.  572,  in  which  the  headnote  is: 
"A  daughter  has  not  necessarily  an  insurable 
interest  in  her  mother's  life."  This  was  a 
case  in  which  the  daughter  procured  the  in- 
surance on  her  mother's  life  for  her  own  ben- 
efit It  was  decided,  on  demurrer  te  the 
complaint,  that  in  such  a  case  it  was  nec^ 
essary  to  allege  an  insurable  hiterest  in  the 
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life  insured,  and  tliat  the  mere  aflegation  of 
the  reiationship  was  insufficient.  The  differ- 
ence between  Volger*B  Case,  supra,  and  this 
case,  is  nowliere  better  indorsed  than  In  In- 
diana, where  the  conrt  in  Insurance  Co.  t. 
Baum,  29  Ind.  236,  reaffirmed  in  Association 
V.  Houghton,  103  Ind.  286,  2  N.  E.  763,  held 
tliat,  where  a  policy  is  procured  by  one  on 
his  own  life  for  the  benefit  of  another  in  a 
suit  by  the  beneficiary,  it  is  not  necessary  to 
ayer  an  insurable  interest  In  the  case  of 
Insurance  Co.  ▼.  Baum,  supra,  a  grandfather 
insured  his  life  for  the  benefit  of  his  grand- 
son with  whom  he  lived,  and  the  policy  was 
held  valid,  Gambs  v.  Insurance  Co.,  50  Mo. 
44,  is  also  cited.  The  rule  in  Missouri  is 
that  the  insurable  interest  must  be  direct 
and  pecuniary;  hence  a  person  has  not  such 
an  interest  in  the  wife  or  child  by  the  mere 
relationship.  Bac.  Ben.  Soc.  §  250.  Under 
our  ruling,  an  insurable  interest  in  the  '*life*' 
need  not  be  direct  and  pecuniary.  On  the 
other  hand,  in  support  of  the  view  of  this 
court  may  be  cited  Insurance  Co.  v.  Hazle- 
wood,  75  Tex.  338,  12  S.  W.  621,  which  holds 
that  brothers  and  sisters  have  an  insurable 
Interest  in  the  life  of  each  other  on  account 
of  relationship  alone.  In  the  early  case  of 
Lord  V.  Dall,  12  Mass.  115,  a  single  woman, 
whom  the  brother  had  for  several  years  sup- 
ported and  educated,  standing  in  loco  parentis 
to  her,  was  held  to  have  an  insurable  Interest 
in  the  brother's  life.  In  this  case  the  brother 
was  under  no  legal  obligation  to  sup(K>rt  the 
idster,  and  all  her  reasonable  anticipation  of 
advsCntage  from  his  life  rested  in  his  brotherly 
affection  for  her.  We  have  ah^ady  referred 
to  the  case  of  Insurance  Co.  v.  France,  supra. 
If  brothers  and  sisters  have  reciprocally  an 
insurable  interest  in  each  other's  life,  a  priori 
a  son  has  an  insurable  interest  in  his  moth- 
er's life.  In  Bursinger  v.  Bank,  67  Wis.  75, 
30  N.  W.  290,  an  assignment  by  a  sou  of  an 
hisurance  policy  on  his  own  life  as  security 
for  a  debt  due  by  his  father  to  the  assignee 
was  sustained  on  the  ground,  among  others, 
that  the  son  has  an  insurable  interest  in  the 
father's  life  and  the  father  in  the  son's.  In 
Insurance  Co.  v.  Kane,  81  Pa.  St.  154,  it  was 
held  that  a  son  has  an  insurable  interest  in 
the  life  of  his  father,  especially  where  the 
son  is  liable  under  the  poor  law  for  the  sup- 
port of  his  father.  . 

Even  if  it  be  doubtful  on  reason  and  au- 
thority whether  a  son  or  daughter,  by  the  fact 
of  relationship  alone,  has  an  insurable  inter- 
eat  in  the  life  of  a  mother,  still  that  is  not  a 
sufficent  reason  to  declare  void  the  contract 
of  insurance  or  its  assignment  on  grounds 
5f  public  policy.  A  sound  public  policy  re- 
quires the  enforcement  of  contracts  deliberate- 
ly made  which  do  not  clearly  contravene  some 
positive  law  or  rule  of  public  morals.  It  is 
surely  not  a  sound  policy  to  permit  insurers 
to  contract  to  insure  the  lives  of  persons,  re- 
ceive premiums  therefor  as  long  as  the  in- 
sured, the  beneficlaiy,  or  the  assignee  will 
eontinue  to  pay,  and  then,  when  the  time 


comes  for  the  insurers  to  pay  what  they 
agreed  to  pay,  allow  them  to  escape  tkeir 
contract  on  the  ground  of  want  of  insurable 
interest  in  the  life  insured,  unless  it  clearly 
appears  that  such  contracts  are  pernicious 
and  dangerous  to  society.  Courts  should  not 
annul  contracts  on  doubtful  grounds  of  public 
policy.  In  such  matters  it  is  better  that  the 
legislature  should  first  speak. 

2.  The  motion  for  nonsuit  was  made  on 
the  same  grounds,— want  of  insurable  inter- 
est of  the  daughter  or  son  in  the  life  of  the 
mother,— and,  for  reasons  already  gives,  we 
find  no  error  in  the  refusal  of  the  motion. 
The  evidence  tended  to  establish  the  allega- 
tions of  the  complaint  The  evidence  show- 
ed that  the  application  for  insurance  was 
signed  by  the  insured.  In  the  application, 
in  answer  to  the  printed  question,  "Who  will 
make  payments?"  the  name  "A.  B.  H.  Craw- 
ford" was  given.  A.  B.  H.  Crawford  was 
the  husband  of  the  beneficiary,  Mary  B. 
Crawford.  It  appeared  that  Mrs.  Crossweli 
and  her  daughter  and  son  lived  in  the  same 
community  of  Eastover  at  the  time  of  the 

'  taking  out  of  the  policy  and  the  assignment, 
but  nothing  was  shown  as  to  the  ages  of 
the  son  and  daughter,  whether  the  mother 
and  children  lived  together  or  not,  or  wheth- 
er they  were  in  any  way  mutually  helpful  to 
or  dependent  on  each  other.  The  evidence 
tended  to  show  that  the  mother,  the  insured, 
paid  the  first  premium  on  the  delivery  of  ^e 
policy,  and  that  afterwards  the  mother  and 
sister  asked  the  plaintiff  to  take  the  policy 
and  keep  up  the  premiums,  and  that  the 
plaintiff  paid  all  subsequent  premiums,  tak- 
ing an  assignment  of  the  policy  from  the 
mother  and  sister  on  the  2l8t  day  of  Jan- 
uary, 1895,  not  quite  two  years  after  the  date 
of  the  policy,  April  15,  1893.  The  assignment, 
or  a  copy  thereof,  was  filed  with  the  defend- 
ant company,  January  23,  1895,  which  was  ac- 
knowledged by  the  company.  Plaintiff,  think- 
ing a  new  policy  should  be  made  out  to  him, 
wrote  again  to  the  company,  asking  about  it, 
to  whlcb  the  company  replied,  March  8,  1805: 
"It  Is  not  necessary  that  a  new  policy  be  made 
out  The  assignment  blank  Is  all  that  is  need- 
ed. Trusting  this  Information  may  be  satis- 
factory," etc.  The  Insured  died  January  7, 
1896.  In  response  to  request  from  the  attor- 
ney for  plaintiff  for  blanks  for  proof  of  death, 
the  company  wrote  signifying  their  determina- 
tion not  to  pay  the  policy,  the  only  ground  of 
refusal  being  material  misrepresentations  In 
the  application  for  insurance.  It  Is  manifest 
the  motion  for  nonsuit  could  not  be  sustained. 

3.  There  was  no  error  In  permitting  the 
plaintiff  to  testify  to  payment  by  him  of  pre- 
miums on  the  policy  prior  to  its  assignment 
If  evidence  of  payment  of  premiums  prior  to 
the  assignment  was  not  relevant.  It  certainly 
did  not  prejudice  the  defendant  But  It  was 
proper  for  plaintiff  to  show  that  all  premiums 
had  been  paid  as  required  by  the  policy. 
Moreover,  although  that  circumstance  was  not 
alluded  to  in  argument,  the  proof  that  plaintiff 
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paM  the  premium  due  in  April,  18M,  before 
tbe  assignment,  was  some  evidence  tending  to 
Aow  that  plaintiff  paid  this  at  the  request  of 
(te  insured,  and  therefore  to  that  extent  was  a 
cvedltor  of  the  taisured  at  the  time  of  the  as- 
signment 

4.  The  fourth  and  fifth  exceptions,  substan- 
tially stated,  oomplaln  that  the  circuit  judge 
erred  in  charging  the  jury  that  "the  contract 
sued  on  here  and  the  allegation  of  the  com- 
plaint is  that  Mrs.  Grosswell  insured  herself 
for  the  benefit  of  Mrs.  Crawford,  her  .daughter," 
—First,  because  the  complaint  did  not  so  al- 
lege; and,  second,  because  he  thus  invaded 
the  province  of  the  jury.  There  was  not  a 
particle  of  evidence  tending  to  show  that  any 
one  else  than  Mrs.  Grosswell  procured  the  pol- 
icy of  insurance.  Mrs.  Crosswell's  answer  to 
the  question,  "Who  will  make  payments?"  des- 
ignating her  son-in-law,  the  husband  of  the 
beneficiary,  in  the  absence  of  any  explanation, 
must  be  construed  as  designating  a  person 
through  whom  she  would  make  paym^t.  The 
designated  person  was  not  a  party  to  the  con- 
tract, and  in  no  way  bound  to  pay  the  pre- 
miums. The  construction  of  the  contract  of 
insurance  was  wholly  for  the  court,  and  not 
at  all  for  the  jury;  and  the  court's  construc- 
tion of  the  contract  was  correct,  as  shown 
in  the  discussion  of  the  demurrer.  The  com- 
plaint alleged  substantially  as  stated  by  the 
court 

6.  The  charge  of  the  judge  complained  of  in 
the  sixth  ground  of  appeal  is  as  follows:  "As 
I  take  it,  here  is  the  rule:  That  a  person  may 
insure  his  own  life  for  the  benefit  of  another, 
unless  that  contract  Is  a  guise,  mistake,  a  con- 
tract for  the  purpose  of  defrauding.  If  it  is 
a  bona  fide  contract,— «very  person  honest 
about  it—I  have  the  right  to  insure  my  life  for 
the  benefit  of  somebody  else.  If  that  be  so, 
the  interest  that  the  beneficiary  could  take  hi 
it  he  could  assign  that  interest  subject  to  the 
same  limitation  as  provided  for  and  condition- 
ed on  in  that  contract  That  is  what  that  con- 
tract means.  If  that  be  so,  and  you  find  that 
the  plaintiff  here  was  the  assignee  of  the  bene- 
ficiary of  that  contract,  and  that  contract  was 
of  the  nature  I  have  indicated,  that  the  assign- 
ment was  made  and  properly  made,  and  the 
risk  oontemplated  there,  to  wit  the  death  of 
Mrs.  Grosswell,  occurred,  then  the  transferree 
would  have  the  same  right  to  recover  upon 
that  contract  that  the  transferror  would  have." 
It  is  objected  to  this  charge  (1)  that  it  assumes 
that  Mrs.  Grosswell  took  out  the  policy  on  her 
own  life;  (2)  that  it  is  erroneous  'because  the 
beneficiary  must  have  an  insurable  interest  in 
the  life  insured;  (3)  that  it  ignores  the  fifth 
printed  condition  of  the  policy;  (4)  that  it  as- 
serted the  right  of  the  beneficiary  to  assign 
the  poUcy  to  one  without  an  insurable  interest 
in  the  insured.  The  first,  second,  and  fourth 
objections  to  the  charge  have  already  been 
considered.  The  charge  must  be  considered  in 
the  light  of  the  undisputed  fact  that  the  bene- 
ficiary was  the  daughter  and  the  assignee  was 
the  son  of  the  insured.    So  considered,  the 


charge  was  substantially  in  aooord  with  the 
principles  her^nabove  announced.  The  Judge 
did  not  ignore  the  fifth  printed  condition  of 
the  policy,  for  he  expressly  charged  that  the 
beneficiary  could  assign  her  interest  ^'subject 
to  the  same  limitation  as  provided  for  and 
conditioned  on  in  that  contract" 

6.  The  seventh  exception  is  partiy  founded 
on  a  misconc^tion  of  the  judge's  charge,  and 
need  not  be  further  noticed.  So  much  of  this 
ground  of  appeal  as  relates  to  the  failure  of 
the  judge  to  charge  a  certain  matter  in  refer- 
ence to  the  question  of  waiver  is  overruled, 
since,  as  we  have  repeatedly  held,  a  failure  to 
charge  a  specific  proposition  of  law  is  not  re- 
versible error,  in  the  absence  of  a  request  to  so 
charge. 

7.  The  circuit  judge  refused  certain  requests 
to  charge  as  not  applicable  to  the  case.  The 
first  request  to  charge  was  as  follows:  "(1) 
To  recover  on  a  policy  of  life  insurance,  the 
assured  must  prove  an  insurable  Interest  in 
the  life  insured."  This  charge^  without  ex- 
planation or  qualification,  would  have  been 
misleading,  and  as  found  was  not  applicable  to 
the  case.  In  this  case,  as  previously  shown, 
Mrs.  Grosswell  procured  the  policy  of  insur- 
ance on  her  own  life,  and  had  the  right  to 
make  It  payable  to  whomsoever  she  pleased, 
even  though  the  beneficiary  had  no  insurable 
interest  in  her  life,  Mrs.  Grosswell's  interest  in 
her  own  life  supporting  the  policy.  The  sec- 
ond request  to  charge  was  as  follows:  "(2) 
An  insurable  interest  necessary  to  support  a 
life  policy  is  the  existence  of  some  pecuniary 
or  other  benefit  or  advantage,  or  some  reason- 
able ground  to  expect  the  same,  from  the  con- 
tinuance of  the  life  insured,  which  would  be 
hijured  or  terminated  by  the  death."  This  re- 
quest was  likewise  inapplicable  to  this  case 
without  explanation  that  the  Interest  one  has 
in  his  own  life  would  support  a  policy  procured 
by  him.  The  third  request  was  as  follows: 
"(3)  The  relation  of  parent  and  child  is  not 
of  itself  sufiident  to  give  a  child  an  insurable 
interest  in  the  life  of  a  parent"  In  view  of 
the  principles  already  announced,  it  was  not 
error  to  refuse  this  request  The  relation  is 
parent  and  child.  That  fact  alone  appearing 
as  in  this  case  is  sufilcient  to  support  an  in- 
ference of  hisurable  interest  of  the  child  In 
the  parent  The  fourth  request  is  as  follows: 
"(4)  In  order  for  the  plaintiff  to  recover  on  the 
policy  sued  on  he  must  prove  to  the  satisfac- 
tion of  the  jury  that,  at  the  time  of  the  issue 
of  the  policy,  Mary  B.  Grawford  had  some 
pecuniary  or  other  benefit  or  advantage,  or 
some  reasonable  ground  to  expect  the  same, 
from  the  continuance  of  the  life  of  her  moth- 
er, which  would  l)e  injured  or  lost  by  her 
deatli,  and,  if  the  plalntih:  fails  to  present  such 
proof,  they  must  find  for  the  defendant"  We 
have  shown  (1)  that  the  beneficiary  in  a  policy 
procured  by  one  on  his  own  life  need  not  have 
an  insurable  interest  in  the  life  of  the  insured; 
(2)  that  a  daughter  has  an  insurable  interest 
In  the  life  of  her  mother,  nothing  more  than 
the   fiict  of   relationship   appearing.    Hence 
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there  was  no  error  In  refoaing  tbis  request 
TtM  fifth  request  to  otiarge  was  aa  follows: 
*^(JS^  In  order  for  the  plaintifE  to  recover  on  tlie 
volley  sued  on*  be  must  prove  to  tbe  satlsftw- 
tion  of  the  Jury  tbat»  at  the  time  of  the  assign* 
misit  of  the  policy  to  him,  he  had  some  pe- 
cuniary or  other  benefit  or  advantage,  or  some 
reasonable  ground  to  expect  the  same,  In  the 
continuance  of  the  life  of  his  mother,  which 
would  be  injured  or  lost  by  her  death,  and.  If 
the  plaintiff  falls  to  so  prove,  they  must  find 
for  the  def^idant**  Since  the  m^e  fact  of  re- 
lationship was  sufficient  to  warrant  a  presump- 
doa  of  Insurable  interest  of  the  son  in  his 
mother,  it  would  have  been  error  to  have  char- 
ged aa  requested.  Such  a  charge  would  be  to 
assert  that  plaintiff  could  not  recover  on  proof 
of  the  relatlonahip  alone.  The  Judgment  oC 
the  circuit  court  Is  afilrmed. 


(96  Ya.  SOS) 

KIMBA;LL  et  al.  v.  BORDEN. 

(Snpxeme  Oourt  of  Appeals  of  Virginia.    Sept. 
27,  1897.) 

▲PPSAL  — PRBSUMPTION    or    EflBOK--PLBADINO— 

Duplicity  —  Gsbt^ntt  —  Posssssiok  —  Rail- 

BOAD8  —  FlRBS  —  NeOLIOBNCB  —  PRB9UXPTION— 

Eyidbncb— Inbtruot^ons. 

1.  An  ioBtractlon  based  on  one  of  the  groonds 
of  aUeged  negligence,  when  there  was  no  evi- 
dence tending  to  support  said  ground,  was  erro- 
neous. 

2.  Sudi  instruction  was  presumed  to  have 
influenced  the  verdict,  especially  where  a  con- 
trary verdict  could  not  have  been  set  aside  as  un- 
warranted by  the  evidence. 

3.  Dnplici^  in  the  declaration  is  not  a  groniM] 
for  demurrer,  since  it  could  be  raised  only  by 
special  demurrer,  and  such  demurrers  have  been 
abolished. 

4.  A  good  cause  of  action  being  stated,  the  dec- 
laration is  not  demurrable,  though  the  aver- 
ments be  not  as  dear  and  certain  as  they  should 
be. 

6.  An  averment  that  plaintiff  was  seised  and 
possessed  of  certain  buildings,  in  and  about 
which  certain  personal  property  was  situated, 
is  a  sufficient  averment  that  such  property  was 
in  plaintiff's  possession  to  enable  him  to  main- 
tain an  action  for  Its  destruction,  though  it  is  not 
an  averment  of  ownership. 

6.  Where  plaintiff  in  an  action  against,  a  rail- 
road company  for  negligently  setting  fire  to  his 
property  shows  that  the  fire  was  caused  by 
sparks  from  defendant's  engine,  and  bases  his 
right-  on  the  ground  of  defects  in  such  engine, 
and  negligence  on  the  part  of  defendant's  em- 
ployes, the  burden  of  proof  is  upon  defendant  to 
overcome  the  presumption  of  negligence. 

7.  The  issue  being  the  origin  of  a  fire,  evi- 
dence was  admissible  to  prove  the  emission  of 
sparks  from  defendant's  engine  about  the  time 
of  the  fire« 

Error  to  drcult  court,  Warren  county. 

Action  by  one  Borden  against  Kimball  and 
Fink,  recovers  of  the  Norfolk  &  Western  Rail- 
road Company,  for  destruction  of  property  by 
fire.  There  was  a  Judgment  in  favor  of 
plaintiff,  and  defendants  bring  error.  Revers- 
ed. 

W.  H.  Tcavers,  for  plaintiffs  in  error.  M. 
L.  Walton  and  O'Flaherty  &  Fulton,  for  de- 
fendant hi  error. 


BUCHANAN,  J.  This  is  a  writ  of  error  to 
a  Judgment  rendered  in  favor  of  the  defend- 
ant In  smnr  against  Ktmftall  and  Fink,  re- 
celvera  of  the  Norfolk  &  Westeam  Railroad 
Company,  for  the  negligent  destmction  of  his 
property  by  fire. 

The  first  error  assigned  is  to  the  action  of  the 
court  in  giving  plaintiff's  Instmction  No.  1, 
OB  the  ground  that  there  was  no  evidence  upon 
which  to  base  it 

This  instruction  Is  plainly  predicated  upon 
the  hypothesis  (though  some  effort  is  made  in 
argument  to  put  a  different  construction  upon 
it)  that  combustible  material  outside  of  the 
plaintiff's  premises  was  first  set  on  fire,  and 
from  It  the  fire  which  caused  the  destruction  of 
his  property  was  blovm  to  his  premises.  There 
was  no  evidence  tending  to  fldiow  that  the  fire 
originated  in  the  combustible  material  which 
the  railroad  company  had  allowed  to  accumu- 
late on  its  right  of  way,  or  that  the  plaintiff's 
property  was  destroyed  by  firo  communicated 
from  the  defendants'  right  of  way. 

It  has  been  r^eatedly  held  by  this  court 
that  it  is  error  to  give  an  Instruction  when 
there  is  no  evidence  tending  to  prove  the  facts 
upon  which  the  Instruction  is  based.  Pasley 
V.  English.  10  Grat  236;  Rea  v.  Trotter,  26 
Grat.  585,  5W;  Bartley  v.  McKlnney,  28  Grat 
750,  761;  Borland  v.  Barrett.  76  Va.  128,  133; 
Ralhroad  Co.  v.  Neely,  91  Va.  639,  542,  22  S. 
B.  867;  Raihoad  Co.  y.  Joyner,  92  Va.  854,  362, 
23  S.  B.  773;  Mlcble  v.  Cochran,  93  Va.  641, 
648,  25  &  B.  884. 

The  reason  for  this  Is  that  the  tendency  of 
such  instructions  b  to  mislead  the  Jury  by 
withdrawing  their  attention  from  the  legltl> 
mate  points  involved  in  the  issue.  Juries  are 
sufiiclently  prone  to  indulge  in  conjectures 
without  havfng  possible  facts  not  in  evidence 
suggested  for  their  consideration.  Michigan 
Bank  v.  ESdred,  9  WalL  544,  552;  Railroad 
Co.  V.  Houston,  95  U.  S.  697. 

It  Is  also  w^  settled  that  If  a  misdirection 
or  other  mistake  of  the  court  appear  In  the 
record.  It  must  be  presumed  that  it  affected  the 
verdict  of  the  Jury,  and  is  thereforo  a  ground 
for  which  the  Judgment  must  be  reversed,  un- 
less it  plainly  appear  from  the  whole  record 
that  the  error  did  not  and  could  not  have  af- 
fected the  verdict  4  Mhior,  Inst  (4th  Bd.) 
937;  Kincheloe  v.  Tracewells,  11  Grat  587, 
588;  Bank  v.  Waddill,  27  Grat  448;  Bd- 
munds  v.  Harper,  31  Grat  637,  644,  645;  Blec- 
trio  Co.  V.  Garthright  92  Va.  627,  631,  24  S. 
B.  267,  and  cases  there  dted. 

The  Instruction  complained  of  vras  based 
upon  one  of  the  grounds  of  negligence  relied 
on  in  the  declaration.  It  was  pertinent  to  the 
case  as  made  by  the  pleadings,  and  was  prop- 
er to  be  given  if  there  had  been  evidence  tend- 
ing to  prove  the  hypothetical  state  of  facts  ux>- 
on  which  it  was  based.  It  may.  be  that  it  did 
not  affect  the  verdict  of  the  Jury.  If  the  evi- 
dence in  the  case  is  such  that  any  other  verdict 
than  that  found  by  the  Jury  would  have  to  be 
set  aside,  as  being  contrary  to  the  evidence  or 
without  evidence  to  sustain  it  then  it  may  be 
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that  a  court  could  say  that  an  instruction  not 
l>ased  upon  any  evidence  in  the  cause  did  not 
and  could  not  hare  affected  the  yerdlct  But 
that  cannot  be  said  In  a  case  like  this,  where, 
if  the  verdict  had  been  for  the  defendants  in- 
stead of  the  plaintiff,  the  court  could  not  have 
set  it  aside,  on  the  ground^that  it  was  con- 
trary to  the  evidence. 

The  action  of  the  court  in  oyerruling  the  de- 
murrer is  assigned  as  error  in  the  brief,  though 
not  in  the  petition. 

It  is  based  upon  two  grounds.  One  is  that 
the  declaration  fails  to  adyise  the  defendants 
whether  the  destruction  of  the  property  was  by 
fire  communicated  to  it  directly  by  sparks 
firom  the  railroad  engines,  or  by  fire  commun- 
icated to  it  from  combustible  matter  burning  on 
its  right  of  way,  or  by  both.  The  other  is  that 
If  it  be  construed  as  averring  that  the  prop- 
erty was  set  on  fire  directly  by  sparks  from  the 
engines,  and  also  by  fire  ftom  the  right  of 
way,  it  sets  out  two  distinct  causes  of  action  in 
the  same  court 

Duplicity  in  the  declaration  relates  to  the 
form,  and  not  to  the  substance,  and  hence  can 
be  taken  advantage  of  only  by  special  demur- 
rer; and,  as  special  demurrers  have  been 
abolished,  duplicity  is  no  longer  a  ground  of 
ctemurrer.  Railroad  Ck>.  v.  Ampey,  93  Va. 
108»  25  &  B.  226. 

The  declaration  does  not  state  the  plain- 
tiff's cause  of  action  with  that  clearness  and 
certainty  which  ought  to  characterize  all 
pleadings,  sa  as  to  give  the  opposite  party 
notice  of  the  precise  nature  of  the  complaint 
Bush  V.  Campbell,  26  Orat,  at  page  431;  4 
Minor,  Inst  (4th  Ed.)  690;  1  Chit  PI.  276, 
277.  But  while  the  averments  are  not  as 
dear  and  certain  as  they  ought  to  be,  a 
good  cause  of  action  is  stated,  and  the  de- 
murrer was  properly  overruled. 

The  next  error  assigned  is  that  the  court 
ought  not  to  have  permitted  testimony  to  go 
to  the  jury  as  to  the  destruction  and  value 
of  certain  personal  property  in  and  upon  the 
premises  of  the  plaintiff,  because  there  was 
no  averment  that  he  was  the  owner  of  that 
property. 

It  is  true  that  there  is  no  such  averment  in 
the  declaration,  but  the  declaration  does 
aver  that  the  plaintiff  was  seised  and  pos- 
sessed of  the  cooper  shop  and  warehouse 
which  were  burned,  and  in  which,  and  upon 
the  yards  of  which,  the  personal  property  in 
question  was  situated.  The  averments  in 
the  declaration  are  sufficient  to  show  that 
the  property  was  on  his  premises  and  In  his 
possession;  and,  while  his  ownership  ought 
to  have  been  directly  and  positively  averred 
(1  Chit  PI.  394,  396;  4  Minor,  Inst  1192), 
yet  we  think  this  was  sufficient  to  maintain 
an  action  against  a  wrongdoer  far  its  de- 
struction. 8  Rob.  Prac.  414;  4  Minor,  Inst 
1190.  But  AS  the  cause  has  to  be  remanded 
for  a  new  trial  on  other  grounds,  it  would  be 
better  for  the  plaintiff  to  amend  his  declara- 
tion, and  aver  distinctly  and  positively  the 
ownership  of  the  property  whose  destruction 


he  has  sued  for,  and  also  to  aver  with  clear- 
ness and  certainty  the  acts  of  negligence  up- 
on which  he  bases  his  right  to  recover. 

Instruction  No.  4  given  for  the  plaintiff  is 
objected  to,  because  It  called  special  atten- 
tion to  particular  facts,  to  the  exclusion  of 
others,  and  tended  to  mislead  the  jury. 

There  is  some  foundation  for  this  objec- 
tion, but  as  the  case  has  to  be  reversed,  it 
is  unnecessary  to  consider  it  further  than  to 
call  attention  to  the  case  of  Ralhroad  Co. 
V.  Thomas,  92  Va.  606,  609,  24  a  E.  265,  in 
which  Judge  Riely,  speaking  for  the  court 
said:  "Calling  the  special  attention  of  the 
jury  to  a  part  only  of  the  evidence  and  the 
particular  fact  or  facts  it  may  tend  to  prove, 
and  ignoring  the  residue  of  the  evidence  and 
the  facts  it  may  tend  to  prove,  gives  undue 
prominence  to  such  recited  evidence,  and 
disposes  the  jury  to  regard  it  and  the  fact 
it  tends  to  prove  as  the  particular  evidence 
and  the  fact  to  be  relied  on  in  determining 
the  issue  before  them,  and  thus  misleads 
them. 

"Instructions  in  writing  are  carried  by  the 
jury  to  their  room  when  they  retire  to  con- 
sider of  the  verdict;  and,  if  they  contain 
a  rehearsal  of  a  part  only  of  the  evidence, 
their  tendency  is  to  impress  unduly  on  the 
jury  such  part  of  the  evidence,  to  the  disad- 
vantage of  the  other  evidence  in  the  case, 
which  may  be  equally  or  more  Important  in 
determining  the  issue,  but  rests  only  in  the 
memory  of  the  jury." 

Instruction  No.  3  given  for  the  plaintiff,  al- 
though liable,  perhaps,  to  the  same  criticism 
as  instruction  No.  4,  for  calling  special  atten- 
tion to  certain  facts,  to  the  exclusion  of  oth- 
ers, is  not  liable  to  the  objection  that  it  im- 
posed a  burden  of  proof  upon  the  defendants 
which  the  plaintiff,  under  the  allegations  of 
his  declaration,  ought  to  have  borne. 

Where  the  fire  is  caused  by  inflammable 
material  on  the  right  of  way,  or  by  fire 
spreading  from  the  right  of  way,  the  gen- 
eral rule  applies  that  the  burden  of  proving 
negligence  rests  upon  the  plaintiff;  but 
where  the  plaintiff  has  shown  that  his  prop- 
erty was  set  on  fire  by  sparks  from  the  en- 
gine, and  the  right  to  recover  is  baaed  on 
the  negligence  of  the  railroad  company  in 
using  engines  with  defective  apparatus  or 
equipments,  or  in  negligently  and  unskillful- 
ly  managing  the  engines,  the  presumption  of 
negligence  at  once  arises,  and  the  burden  is 
upon  the  railroad  company  to  overcome  that 
burden  in  order  to  escape  liability.  Patte- 
son  V.  Railroad  Co.,  94  Va.  — ^,  26  S.  E.  393; 
Elliott  R.  R.  §  1242. 

What  has  been  said  in  discussing  instruc- 
tions Nos.  3  and  4  given  for  the  plaintiff  will 
apply  also  to  the  objection  urged  to  the 
court's  action  in  reference  to  the  defendants* 
instruction  No.  1,  and  the  addition  made 
thereto  by  the  court 

The  court  did  not  err  in  admitting  evidence 
of  the  emission  of  sparks  by  the  engines  of 
the  defendants  near  the  time  of  the  accident 
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The  defendants  denied  that  the  fire  was 
canoed  by  sparks  from  their  engine,  and  at- 
tempted to  show  that  the  fire  originated  oth- 
erwise. The  evidence  was  admissible,  there- 
fore, as  tending  to  prore  that  the  lire  was 
probably  caused  by  the  engine  of  the  defend- 
ants, and  also  as  tending  to  show  a  negligent 
habit  on  the  part  of  their  agents  and  em- 
ployes. Railroad  Oo.  y.  Thomas,  92  Va.  606, 
612,  24  S.  BL  264,  and  cases  cited. 

It  follows  from  what  has  been  said  that 
the  Judgment  mnst  be  reversed,  the  verdict 
set  aside,  and  the  canse  remanded  for  a  new 
trial. 

(96  Va.  231) 

MUTUAL  FIRE  INS.  CO.  OP  LOUDOUN 

COUNTY  V.  WARD. 

(BnpTOine  Ooart  of  Appeals  of  Virginia.    Sept. 

27.  1897.) 

Ih8UBAiicb<—Aobnt8— Notice— Condition  as  to 
Othbr  Inburanob— Insukablb  Intbrbst 

— PlB  ADI  NO— DbMURHBR. 

1.  Knowledge  continning  on  the  part  of  an  in- 
surance company  of  other  insurance  on  the  prop- 
erty insured  constitutes  a  waiver  of  a  condition 
printed  in  the  policy  that  such  other  insurance 
must  be  made  known  to  the  company,  and  in- 
dorsed on  the  policy,  or  the  policy  shall  be  void. 

2.  An  insurance  agent  authoriseed  to  receive 
and  accept  risks,  fix  premiums,  receive  payments, 
and  issue  ^'binding  receipts,"  is  presumed  to 
have  had  such  authority  that  notice  to  him  would 
be  notice  to  the  company;  and,  in  the  absence  of 
any  knowledge  on  the  part  of  the  insured  of  any 
limitation  on  the  agent's  authority,  representa- 
tions to  the  agent,  though  not  communicated  to 
the  company,  will  be  binding  upon  it,  and  work 
an  estoppel  as  to  the  condition  of  no  other  in- 
surance, printed  in  the  policy. 

3.  Where  one  applied  for  insurance  on  prop- 
erty not  covered  by  other  insurance,  and  the  com- 
pany, for  its  own  convenience,  included  in  one 
policy  other  property  already  insured  by  it,  but 
the  insured  paid  premiums  and  expenses  as  on 
separate  policies,  a  subsequent  placing  of  insur- 
ance on  the  first-mentioned  property  without  the 
consent  of  the  company  will  not  defeat  a  re- 
covery for  the  loss  of  the  other  property,  though 
the  policy  contained  provisions  avoiding  it  if  oth- 
er insurance  should  be  placed  on  the  property  em- 
braced therein,  without  the  company's  consent 

4.  Though  a  declaration  in  an  insurance  poli- 
cy fails  to  set  forth  the  interest  of  plaintiff  in 
the  property  insured,  It  is  not  demurrable  on  that 
ground,  since  such  defect  can  be  reached  only  by 
special  demurrer,  which  has  been  abolished. 

5.  A  landlord  has  an  insurable  interest  in  the 
furniture  of  a  tenant  owing  him  rent,  while  such 
furniture  remains  on  the  leased  premises. 

Error  to  circuit  court,  Frederick  county. 

Action  by  George  W.  Ward  against  the  Mn- 
tval  Fire  Insurance  Company  of  Loudoun  Coun- 
ty to  recover  for  loss  under  a  fire  insurance  pol- 
icy. From  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    AfiirmedL 

John  J.  Williams  and  A  Nicholls,  for  plain- 
tiff in  error.  Barton  &  Boyd  and  A.  Moore» 
Jr.t  for  defendant  in  error. 

KBITH,  P.  George  W.  Ward  brought  salt 
in  the  circuit  court  of  Frederick  county  against 
the  Mutual  Fire  Insurance  Company  of  Lou- 
doun County  to  recover  loss  by  filre  of  a  dwell- 
ing house  valued  at  $3,200,  and  household  fur- 
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niture,  clothing,  and  provisions  valued  at  $dOO, 
insured  by  the  defendant.  The  company  ap- 
peared, and  entered  several  pleas,  and  at  the 
trial  asked  for  a  number  of  instructions;  and 
the  objections  of  the  defendant  to  the  rulings 
of  the  circuit  court  upon  these  pleas  and  in- 
stmctkms  are  set  out  in  bills  of  exceptions, 
and  made  the-  subject  of  assignments  of  en*or 
in  Its  petition  to:  this  court  There  was  a  ver- 
dict'and  judgment  for  the  plaintiff,  and  the 
defendant  applied  for  and  obtained  a  ,writ  of 
error  from  one  of  the  judges  of  this  court 

It  is  not  proposed  to  deal  with  the  several 
questions  presented  in  this  record  in-  detail. 
They  are  controlled  by  a  few  principles  of  law 
which  we  will  now  proceed  to  discuss,  but 
first  it  will  be  necessary  to  state  the  facts 
proved  before  the  jury. 

It  appears  that  in  1874  Ward  took  out  a  pol- 
icy of  insurance  in  the  defendant  company, 
and  that  the  premiums  were  paid  on  it  on  the 
1st  day  of  each  January  thereafter,  through 
Bowen,  the  then  agent,  until  1879.  In  1870 
the  property  insured  was  sold  by  Ward  to 
Walker,  and  in  1877  Walker  Insured  this 
property  in  the  Home  Insurance  Company  of 
New  York,  through  Bowen,  who  was  also  the 
agent  of  the  plaintiff  in  error.  In  April,  1878, 
the  policy  of  Walker  hi  the  Home  Insurance 
Company  was  indorsed:  "Loss,  if  any,  under 
this  policy  on  dwelling,  payable  to  George  W. 
Ward.  [Signed]  Walter  Bowen,  Agent"  This, 
it  is  conceded,  was  not  double  Insurance,  the 
policy  being  taken  out  hi  the  name  of  Walker, 
who  had  an  insurable  interest  therein,  and  be- 
ing indorsed  for  the  benefit  of  Ward,  who  had 
a  lien  upon  it  for  the  purchase  money.  When 
the  policy  expired,  in  November,  1878,  it  was 
renewed  to  November,  187&,  with  the  same 
indorsement  as  to  payment  to  Ward.  Pre- 
miums on  both  policies  were  paid  by  Walker. 
January  1,  1879,  Bowen  received  an  annual 
premium  on  the  p<^cy  in  the  defendant  com- 
pany; and  in  May  of  that  year  he  ceased  to 
be  the  company's  agent,  though  he  continued, 
as  a  member  of  the  firm  of  insurance  agents, 
to  be  the  agent  of  the  Home  Insurance  Com- 
pany. One  Clevenger  thereupon  became  the 
agent  of  the  defendant  company.  Afterwards 
Hugh  S.  Lupton  became  the  agent  of  the  de- 
fendant company  in  Winchester,  Frederick 
county;  and  hi  December,  1891,  Ward  applied 
to  him  for  insurance  upon  a  tenant  house. 
The  policy  No.  2,705,  issued  in  1874,  was  then 
in  force,  all  premiums  upon  it  having  been 
paid.  Wh^i  application  was  made  for  insur- 
ance on  the  tenant  house.  Ward,  in  answer  to 
inquhries,  told  Lupton  that  there  was  no  oth- 
er insurance  on  the  tenant  house;  that  there 
had  been  $500  on  the  tenant  house  and  other 
property  In  the  Home  Insurance  in  the  same 
policy  in  which  he  had  $2,000  insurance  on  his 
dwelling  house,  Hansbrough  &  Carter  being 
the  insurance  agents;  but  that  he  had  dkect^ 
ed  them  to  cancel  the  Insurance  on  the  tenant 
house.  Lupton,  the  agent,  took  time  to  exam- 
ine the  property;  and  on  the  last  of  Decem- 
ber, 1891,  or  first  of  January,  1892.  Ward 
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again  met  him  In  the  cily  of  Winchester. 
Lupton  gave  him  the  application  which  is  set 
out  In  fall  in  the  record.  A  number  of  ques- 
tions are  asked  in  this  application,  which,  the 
applicant  for  insurance  is  required  to  answer, 
and  he  is  also  required  to  sign  the  application. 
The  application  in  this  case  was  written  oat 
by  the  agent,  and  In  reply  to  the  question, 
**What  amount  is  there  now  insured  on  the 
property,  in  what  office,  and  in  whose  name?** 
the  answer  -  is  given,  '*No  other  insurance." 
This  application  was  signed  by  the  applicant, 
George  W.  Ward.  The  policy  was  in  due 
course  issued  in  accordance  with  this  appli- 
cation, and  upon  its  receipt  Ward  discovered 
that  it  embraced  the  dwelling  house,  furni- 
ture, and  the  tenant  house  and  other  property. 
It  will  be  remembered  that  he  already  had  a 
policy  upon  the  dwelling  house  and  furniture, 
and  that  he  had  only  applied  for  insurance. up- 
on the  tenant  house.  Upon  receipt  of  the  pol- 
icy, he  called  Lupton's  attention  to  this  fact, 
but  Lupton  replied  that  the  company  had 
thought  it  best  to  embrace  all  of  Ward's  prop- 
erty insured  by  it  in  one  policy.  Ward,  how- 
ever, retained  his  original  policy  taken  out 
in  1874  until  the  year  it  expired,  for  which 
the  premiums  upon  it  had  been  paid.  He  then 
continued  from  that  time  until  the  loss  occur- 
red to  pay  to  Lupton,  as  agent  of  the  defend- 
ant company,  the  annual  premiums  as  they 
fell  due  on  pcOlcy  18,660.  Some  time  after  the 
(late  of  the  poCcy  sued  on.  Ward,  when  pay- 
ing Lupton  a  premium  in  his  office,  said  to 
him:  '*The  premium  in  your  company  [mean- 
Ing  the  defendant  company]  is  much  less  than 
the  premium  in  the  other  company  [meaning 
the  Home  Insurance  Co.],  in  which  I  have  a 
policy  on  my  dwelling  house."  It  thus  appears 
that  there  was  abundant  evidence  tending  to 
prove  that  Hugh  S.  Lupton,  the  agent  of  the 
company  through  whom  the  policy  was  issued, 
had  notice  before  and  at  the  time  of  the  issu- 
ing of  the  policy  and  receipt  of  the  premiums 
that  Ward  had  insurance  to  the  amount  of 
$2,000  upon  the  dwelling  house  and  furniture 
in  the  Home  Insurance  Ck>mpany  of  New 
York.  After  these  transactions  were  bad,  it 
appears  that  Ward  took  out  an  additional  pol- 
icy upon  the  tenant  house,  stable,  shed,  and 
contents,  of  which  there  is  no  evidence  that 
the  defendant  company  or  its  agents  had  no- 
tice. 

It  is  believed  that  these  are  all  the  facts 
which  need  be  considered. 

On  behalf  of  the  defendant  company  it  is 
contended  that  the  policy  having  been  Issued 
to  Ward  upon  a  written  application  signed 
by  him,  in  which  it  is  stated  that  there  was 
no  other  insurance  upon  his  -property,  and 
the  fact  of  such  other  insurance  not  having 
been  made  known  to  the  company,  and  in- 
dorsed on  the  policy  or  otherwise  acloiowl- 
edged  in  writing,  the  policy  of  the  company 
is  void;  that  the  contract  evidenced  by  the 
policy  is  an  entire  contract,  and  that.  Ward 
having  subsequently  reinsured  a  part  of  his 
property  embraced  i|i  it  in  another  company, 


without  the  knowledge  of  the  defendant 
company  or  its  agent,  the  entire  policy  was 
rendered  void;  that  this  is  a  condition  in 
the  policy  of  insurance,  and  is  also  a  war- 
ranty by  the  insured  by  virtue  of  the  state- 
ment made  by  him  in  his  written  application. 
And,  in  support  of  this  contention,  the  de- 
fendant company  relies  upon  article  5  of 
the  policy,  which  is  in  the  following  words: 

"If  any  property  insured  by  this  company 
shall  be  already  insured,  or  shall  be  hereafter 
insured  by  any  other  company  or  companies 
or  individuals  or  otikerwise,such  insurance  or 
insurances  must  be  made  known  to  this  com- 
pany, and  Indorsed  on  the  policy  or  other- 
wise acknowledged  in  writing,  or  otherwise 
the  policy  of  this  company  shall  be  void. 
And,  in  case  of  any  other  insurance  on  the 
property  insured  by  this  policy,  it  is  express- 
ly declared  that  in  case  of  loss  or  damage 
by  fire,  that  the  insured  shall  not  be  entitled 
to  recover  from  or  claim  from  this  company 
any  greater  proportion  of  the  loss  sustained 
than  the  amount  insured  by  this  company 
shall  bear  to  the  whole  amount  of  the  insur- 
ance on  the  property  so  damaged  or  destroy- 
ed." 

Upon  the  part  of  the  defendant  in  error  it 
is  insisted  that  the  condition  set  out  in  the 
policy  and  the  warranty  relied  upon  were  in- 
serted for  the  benefit  of  the  insurer,  and  that 
it  was  entirely  competent  for  the  company 
to  waive  the  forfeiture  denounced  in  the 
article  just  quoted,  and  that,  having  issued 
the  policy  and  received  the  premiums  with 
the  knowledge  that  "other  insurance"  had 
been  taken  upon  the  property  subsequently 
destroyed  by  fire,  it  will  be  held  either  to 
have  waived  the  forfeiture  or  will  be  estop- 
ped to  assert  it;  and,  with  respect  to  the 
subsequent  insurance  upon  the  tenant  house, 
of  which  there  was  no  notice^  It  is  insisted 
by  the  defendant  Ia  error  that  the  contract 
is  severable,  and  not  entire,  and  that,  the 
tenant  house  not  having  been  destroyed, 
"other  Insurance"  upon  it  does  not  defeat 
or  vitiate  the  policy  as  to  the  property  upon 
which  the  loss  actually  occurred. 

If  the  defendant  company  had  been  in- 
formed, at  the  time  the  policy  sued  on  was 
issued,  of  the  existence  of  other  insurance, 
now  relied  upon  to  defeat  lt,-4f  the  facts 
known  to  its  agent  Lupton  had  been  com- 
municated to  the  defendant  company,— ^ere 
would,  without  question,  have  been  a  waiv- 
er of  the  forfeiture  embraced  by  article  5  of 
the  policy,  or,  what  is  equivalent  thereto, 
the  company  would  have  been  estopped  to 
assert  the  forfeiture,  and  the  defense  in  ei- 
ther case  now  set  up  would  have  been  in- 
effectual. See  Wing  v.  Harvey,  6  De  Gex, 
M.  &  G.,  at  page  26a  Indeed,  upon  this 
point  the  authorities  are  so  numerous  and 
united,  both  text  writers  and  adjudged  cas- 
es, that  it  may  be  stated  as  established  law. 

The  principal  question  which  we  have 
here  to  decide  is  this:  Is  the  knowledge  of 
facts  communicated  to  Lupton  to  be  imput 
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ed  to  tlie  defendant  company?  This  inyolyes 
an  Inqnlry  into  the  diaracter  of  tbe  agvoej 
exercised  by  Lnpton. 

Tbat  the  knowledge  of  a  general  agent 
who  has  power  to  recelye  and  accept  pror 
poeals  for  risks  subject  to  the  approyal  and 
ratification  of  his  principal,  to  issue  and  de* 
liyer  polldes,  and  renew  and  ^cancel  the  same, 
wUl  bind  the  company,  was  decided  by  this 
comrt  in  the  case  of  Insnranee  Co.  y.  Kbmler's 
Adm'z,  28  GraL  96. 

The  same  proposition  is  asserted  in  Insnr- 
ance  Co.  y.  West,  76  Va.  579,  where  it  is  said 
(Judge  Staples  dellyering  the  opinion  of  the 
court):  "Defendants  insist  that  the  agent  in 
this  case  was  one  of  limited  and  special 
powers,  and  that  the'  company  cannot  be 
bound  by  any  opinions  or  representations  on 
his  part  the  effect  of  which  is  to  annul  the 
dearly-defined  provisions  of  the  contract  of 
insurance.  The  evidence  in  this  record  with 
respect  to  the  powers  of  the  agent  shows 
that  the  principal  ofilce  of  the  company  was 
in  the  city  of  Lynchburg;  that  the  agent 
who  effected  the  insurance  resided  at  Floyd 
Court  House,  while  the  plaintiff's  property 
was  located  in  the  county  of  Frederick.  The 
papers  connected  with  the  policy  show  that 
the  agent  was  clothed  with  such  powers  aa 
are  usually  exercised  by  the  local  agents  of 
Insurance  companies,  whose  business  it  is 
to  solicit  insurance,  fill  up  applications,  pro- 
pound interrogatories,  obtain  answers,  make 
recommendations,  furnish  ^all  needful  in- 
formation with  respect  to  the  nature  and 
character  of  the  risk,  and  agree  upon  the 
terms  of  the  Insurance,  subject  only  to  the 
ratification  of  the  company." 

(Facta  communicated  to  the  agent  exercis- 
ing the  powers  thus  enumerated,  though  un- 
communlcated  to  his  principal,  were  held  in 
that  case  to  bind  the  company,  there  being 
no  evidence  to  show  that  special  limitations 
upon  the  powers  of  the  agent  were  known  to 
the  insured,  or  were  plainly  to  be  inferred 
by  him  from  the  nature  of  the  agent's  em- 
ployment. 

In  Weed  v.  Insurance  Co.,  116  N.  Y.,  at 
page  117,  22  N.  E.  232,  it  is  said:  "Notwith- 
standing the  provisions  of  the  policy  that 
'anything  less  than  a  distinct  specific  agree- 
ment, clearly  expressed  and  indwsed  on  the 
policy,  should  not  be  considered  as  a  waiver 
of  any  printed  or  written  condition  or  re- 
striction therein,'  the  law  is  settled  in  this 
state  that  such  condition  can  be  dispensed 
with  by  the  company  or  its  general  agents, 
by  oral  consent  as  well  as  by  writing." 

In  the  case  of  Insurance  Co.  v.  Wilkinson, 
13  WalL  234^  it  \»  said:  "It  is  not  to  be  denied 
that  the  application,  logically  considered,  is 
the  work  of  the  assured;  and,  if  left  to  him- 
self or  to  such  assistance  as  he  might  select, 
the  person  so  selected  would  be  his  agent, 
and  he  alone  would  be  responsible.  On  the 
other  hand,  it  is  w^  known-HBO  well  that  no 
court  would  be  Justified  in  shutting  its  eyes 
to  it— that  Inaurance  companies  organized  un- 


der the  laws  of  one  state,  and  having  in  that 
state  th^  princ4>al  business  ofDce,  send  these 
agents  all  over  the  land,  with  directions  to 
aoUcit  and  procure  applications  for  polidea, 
furnishing  them  with  printed  arguments  in 
favor  of  the  value  and  necessity  of  life  insur- 
ance, and  of  the  special  advantages  of  the 
corporation  whlidi  the  agent  r^resents.  They 
pay  these  agents  large  commissions  on  the 
premiums  thus  obtained,  and  the  policies  are 
delivered  at  their  hands  to  the  assured.  The 
agents  are  stimulated  by  letters  and  instruc- 
tions to  activity  in  procuring  contracts,  and 
the  party  who  is  in  this  manner  indooed  to 
take  out  a  policy  rarely  sees  or  knows  any- 
thing about  Hie  company  or  its  ofiicers  by 
whom  it  is  issued  but  looks  to  and  relies 
upon  the  agent  who  has  persuaded  him  to 
effect  InBucance  as  the  full  and  complete  rep- 
resentative of  the  company,  in  afi  that  is 
said  or  done  in  making  the  contract  Has  he 
not  a  right  to  so  regard  him?  It  is  quite 
true  that  reports  of  Judicial  dedsions  are  fill- 
ed with  the  efforts  of  these  companies,  by 
thehr  counsel,  to  establish  the  doctrine  that 
they  can  do  all  this,  and  yet  limit  their  re- 
sponsibility for  the  acta  of  these  agents  to 
the  simple  recdpt  of  the  premium  and  de- 
livery of  the  policy,  the  argument  being  that, 
as  to  all  other  acts  of  the  agent,  he  is  the 
agent  of  the  assured.  This  pn^>ositlon  Is 
not  without  support  in  some  of  the  earlier 
decisions  on  the  subject;  and,  at  a  thne 
when  insurance  companies  waited  for  parties 
to  come  to  them  to  seek  assurance  or  to  for- 
ward applications  on  thetar  own  motion,  the 
doctrine  had  a  reasonable  foundation  to  rest 
upon.  But  to  apply  such  a  doctrine,  in  its 
full  force,  to  the  system  of  selling  policies 
through  agents,  which  we  have  described, 
would  be  a  snare  and  a  delusion,  leading,  as 
it  has  done  in  numerous  instances,  to  the 
grossest  fraods,  of  which  the  insurance  cor- 
porations receive  the  benefits,  and  the  parties 
aupposlng  themselves  Insured  are  the  vic- 
tims. The  tendency  of  the  modem  decisions 
in  this  country  is  steadily  in  the  opposite  di- 
rection. The  powers  of  the  ag^t  are,  prima 
facie,  co-extensive  with  the  business  intrusted 
to  his  care,  and  will  not  be  narrowed  by  lim- 
itations not  communicated  to  the  person  with 
whom  he  deals.  An  insurance  company,  es- 
tablishing a  local  agency,  must  be  held  re- 
sponsible to  the  parties  with  whom  they 
transact  business  for  the  acts  and  declara- 
tions of  the  agent,  within  the  scope  of  his 
employment,  as  if  they  proceeded  from  the 
prlncipaL" 

It  has  been  supposed  in  some  quarters 
tbat  the  case  of  Insurance  Co.  v.  Fletcher, 
117  U.  S.  519,  6  Sup.  Ct  837,  impahred  the 
authority  of  the  case  Just  dted,  but  this  im- 
pression proceeds  upon  a  misapprehension  of 
the  latter  case.  It  cites  with  approval  the 
doctrine  enunciated  In  Wilkinson's  Case,  but 
points  out  that  knowledge  of  the  limitations 
upon  the  authority  of  the  agmt  was  brought 
home  to  the  insured  because  those  limitations 
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were  stated  In  the  application  signed  by  lilm. 
lodge  Field,  who  dellT^ed  the  opinion  of  the 
court,  at  page  629,  117  U.  S.,  and  page  842, 
6  Sup.  Ot,  says:  "It  was  the  duty  of  the 
Insured  to  read  the  application  he  signed.  He 
knew  that  upon  it  the  policy  would  be  issued. 
If  issued  at  all.  It  would  Introduce  great 
uncertainty  in  all  business  transactions  if  a 
party  making  written  proposals  for  a  con- 
tract, with  representations  to  induce  its  ex- 
ecution, should  be  allowed  to  show,  after  it 
had  been  obtained,  that  he  did  not  know  the 
contents  of  his  proposals,  and  to  enforce  it, 
notwithstanding  their  falsity  as  to  matters 
essential  to  its  obligation  and  yalidity.  Ck)n- 
tracts  could  not  be  made  or  business  fairly 
conducted  if  such  a  rule  should  prevail;  and 
there  is  no  reason  why  it  should  be  applied 
merely  to  contracts  of  insurance.  There  is 
nothing  in  their  nature  which  distinguishes 
them  in  this  particular  from  others.  But 
here  the  right  is  asserted  to  prove,  not  only 
that  the  assured  did  not  make  the  statements 
contained  in  his  answer,  but  that  he  never 
read  the  application,  and  to  recover  upon  a 
contract  obtained  by  representations  admitted 
to  be  false,  just  as  though  they  were  true. 
If  he  had  read  even  the  printed  lines  of  his 
application,  he  would  have  seen  that  it  stip- 
ulated that  the  rights  of  the  company  could 
in  no  respect  be  affected  by  his  verbal  state- 
ments or  by  those  of  its  agents,  unless  the 
same  were  reduced  to  writing  and  forwarded 
with  his  application  to  the  home  office.  The 
company,  like  any  other  i>rincipal,  could  limit 
the  authority  of  its  agents,  and  thus  bind 
all  parties  dealing  with  them  with  knowledge 
of  the  limitation.  It  must  be  presumed  that 
he  read  the  application,  and  was  cognizant 
of  the  limitations  therein  expressed." 

In  the  opinion  of  Judge  Staples  in  Insurance 
Go.  V.  West,  supra,  while  strongly  asserting 
that  knowledge  communicated  to  the  agent  is 
binding  upon  the  company,  he  wisely  adds: 
"This  is  manifestly  so,  unless  it  could  be 
shown  that  special  limitations  upon  the  pow- 
ers of  the  agent  were  known  to  the  plaintiff, 
or  plainly  appeared  from  the  nature  of  his 
employment." 

Wilkinson's  Case,  supra,  contains  the  same 
qualifications,  where  it  is  said  that  the  powers 
of  the  agent  are  oo-eztensive  with  the  busi- 
ness intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated  to  the 
person  with  whom  he  deals,  but  that  the  in- 
sured may  look  to  and  rely  upon  the  agent  who 
has  persuaded  him  to  effect  the  insurance  as 
the  full  and  complete  representative  of  the 
company  in  all  that  is  said  or  done  in  making 
the  contract. 

The  cases  cited  from  this  court  and  the  two 
cases  from  the  supreme  court  are  hi  perfect 
harmony. 

Let  08  now  consider  the  powers  exercised 
by  Lupton,  the  agent  who  effected  the  insur- 
ance which  is  the  subject  of  this  controversy. 

The  first  by-law  of  the  defendant  company  au- 
thorises the  board  of  directors  or  the  president 


and  executive  committee  to  appobit  as  many 
agents  or  sinrveyors  as  they  shall  deem  neces- 
■aiy,  and  then  provides  that:  ''Any  person  wish- 
ing hisurance  shall  make  application  to  any  one 
authorized  to  make  surveys  for  the  eompany, 
who  shall  as  soon  as  practicable  proceed  to  ex- 
amine the  same,  and  shall  make  a  written  de- 
scription or  survey  thereof,  with  a  valuation  for 
Insurance,  not  to  exceed  three-fourths  of  the 
cash  value  of  the  property  exdusive  of  Uind,  and 
shall  name  such  premium  thereon  as  may  be 
conformable  to  the  table  of  rates  that  may  be 
from  time  to  time  established  by  the  board  of 
directors;  and,  on  the  party  applying  for  in- 
surance signing  the  application  and  premium 
note,  authorizing  the  secretary  to  sign  for 
him,  her,  or  them  the  charter,  constitution, 
and  by-laws  of  the  company,  and  paying  such 
dues  as  the  board  may  from  time  to  time  de- 
termine on,  the  said  surveyor  is  authorized  to 
give  said  applicant  a  receipt,  either  dated  at  the 
time  or  at  such  time  as  the  parties  may  agree 
on  (of  the  form  hereinafter  described),  which 
shall  constitute  such  person  a  memb^  of  the 
company,  and  act  as  an  insurance  on  his  pn^ 
erty,  until  such  time  as  the  application  shall  be 
laid  before  the  executive  committee  or  the 
board  of  directors,  when,  if  approved  by  them, 
it  shall  be  the  duty  of  the  secretary  to  issue 
said  agent  a  policy  for  the  applicant.  In  con- 
formity tx>  the  application,  who  shall  d^ver 
it  to  him;  but,  if  the  executive  committee  at 
t>oard  9f  dh^ctors  disapprove  of  such  applica- 
tion, then,  and  from  the  date  of  12  o'cdock  of 
the  day  on  which  soeti  r^ectimi  is  made,  the 
application  and  all  the  proceedings  had  there- 
on shall  be  null  and  void  and  of  none  effect,  and 
the  secretary  shall  transmit  it  to  the  agent 
making  the  survey,  who  shall  return  it,  to- 
gether with  all  moneys  received  txoai  him,  to 
the  applicant,  and  take  back  the  receipt  given 
hhn." 

It  requires  nice  discrimination  to  distinguish 
the  powers  here  conferred  upon  the  agent  of 
the  defendant  company  from  those  with  which 
the  agents  in  Insurance  Go.  v.  Kinnier's  Adm's 
and  Insurance  Ck).  v.  West,  supra,  were 
clothed,  and  which  were  held  sufficient  to  bind 
the  company  by  knowledge  of  the  facts  com- 
municated to  such  agents. 

In  Kinnier's  Case  the  agent  was  clothed 
with  power  to  receive  and  accept  proposals  for 
risks,  subject  to  the  approval  and  ratification 
of  his  principal,  and  to  issue  and  deliver  pol- 
icies. In  the  case  before  us  the  agent  la  au- 
thorized to  receive  and  accept  proposals  for 
risks,  to  fix  premiums,  to  receive  payment, 
and  to  issue  a  receipt,  which  shall  constitute 
such  person  a  member  of  the  company,  and  act 
as  insurance  upon  his  property,  until  such 
time  as  t^e  application  shall  be  laid  before  the 
executive  committee  or  board  of  directors,  and 
acted  upon  by  them.  The  agent  with  whom 
Ward  dealt  received  and  accepted  his  proposal 
with  knowledge  of  the  existence  of  "other  in- 
surance." He  filled  up  the  application  for  in- 
surance which  was  signed  by  the  insured;  tbe 
premium  was  paid;  the  piq;)ers  were  forwarded 
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to  the  company;  and  In  due  course  a  policy 
was  issued.  Tbere  is  no  pretense  tliat  Ward 
was  Informed  at  the  time  of  his  application 
that  there  waa  any  limitation  upon  the  author- 
ity of  Lupton  as  agent,  and  he  had  the  right  to 
presume  that  it  was  co-extensive  with  the  busi- 
ness in  which  he  was  engaged.  There  was 
nothing  hi  the  written  application  which  he 
signed  which  imposed  any  limitation,  nor  did 
such  limitation  plainly  appear  from  the  nature 
of  his  employment  It  would  seem  to  be 
within  the  scope  of  the  powers  of  an  agent  au- 
thorized to  solicit  applications,  to  receive  pre- 
miums, to  Issue  a  receipt  which  would  con- 
stitute the  applicant  a  member  of  the  society 
and  protect  his  property  from  loss  until  acted 
upon  and  rejected  by  the  company,  that,  as  in- 
cident to  these  duties,  he  should  have  authority 
to  fill  up  applications,  to  propound  interroga- 
tories, obtain  answers,  make  recommenda- 
tions, and  furnish  all  needful  information  with 
respect  to  the  nature  and  character  of  the  risk. 
It  is  true  that  the  policy  in  this  case  provides 
that  the  existence  of  "other  insurance**  must 
be  made  known  to  the  company,  and  indorsed 
on  the  policy  or  otherwise  acknowledged  in 
writing,  or  otherwise  the  policy  shall  be  void; 
and,  if  tliat  provision  of  the  policy  had  been 
brought  to  the  attention  of  the  insure  at  the 
time  he  entered  into  the  contract,  his  duty 
would  have  been  plain,  but  this  did  not  appear 
until  the  contract  was  entered  into,  the  pre- 
miums paid,  and  the  policy  issued;  and  Ward, 
knowing  that  he  had  truthfully  represented  to 
the  agent  of  the  company  the  existence  of 
^'other  Insurance"  upon  his  property,  had  a 
right  to  assume  that  the  agent  had  d<me  his 
duty  by  communicating  all  necessary  informa- 
tion to  his  principal,  or  that,  whether  com- 
municated or  not,  the  knowledge  of  the  agent 
would  be  imputed  to  the  company. 

The  authorities  already  cited  seem  sufBl- 
dent  to  establish  the  proposition  that  an  in- 
surance company  will  be  estopped  to  enforce 
a  forfeiture,  where,  at  the  time  the  policy 
was  issued,  knowledge  of  the  facts  relied 
upon  to  establish  tne  forfeiture  was  in  the 
breast  either  of  the  company  itself  or  of  its 
agent  clothed  with  like  powers  to  those  ex- 
ercised by  Lupton  in  this  case.  There  are 
courts,  however,  of  great  respectability,  and 
whose  decisions  might  with  propriety  be  re- 
lied upon,  which  have  gone  much  further  in 
this  direction  than  those  already  cited. 

In  the  case  of  Insurance  Ck>.  v.  Olmstead, 
21  Mich.,  at  page  253,  Justice  Oooley  says: 
"It  is  true  that  in  this  case  the  paper  in 
question  vfjELB  drawn  by  an  agent;  but  we  do 
not  think  that,  hi  a  legal  point  of  view, 
the  rights  of  the  parties  are  any  different 
from  what  they  would  be  had  the  agent  him- 
self been  insurer.  The  insurance  business  of 
the  world  is  done  through  agents  almost  ex- 
clusively, and  the  maxim,  *Qul  fadt  per 
alium  fadt  per  se,*  applies  with  special  force 
to  their  acts.  These  agents  assume  to  have, 
and  generally  do  have,  much  more  intimate 
knowledge  of  the  business  than  those  with 


whom  they  deal.  They  may  also  be  fabriy 
presumed  to  understand  the  requh^ments  of 
their  prindpals,  and  how  properly  and  l^ally 
to  fill  up  the  blank  applications  and  other 
papers  with  which  their  principals  intrust 
them.  The  community,  in  general,  do  not 
JGissume  to  be  familiar  with  these  matters,  and 
would  not  venture  to  set  up  their  own  view 
of  what  was  or  was  not  the  proper  form  of 
an  application,  against  the  positive  assertion 
of  an  expert  The  forms  and  requirements 
of  dilf«^ent  insurers  are  different;  and  when 
an  agent,  who  at  the  time  and  place  Is  the 
sole  representative  of  the  principal,  assumes 
to  know  what  infcHination  the  prlndpal  re- 
quires, and,  after  bdng  furnished  with  all 
the  facts,  drafts  a  paper  whidi  he  declares 
satisfactory,  induces  the  other  party  to  sign 
it,  receives  and  retains  the  premium  moneys, 
and  then  delivers  a  contract  which  the  other 
party  is  led  to  believe,  and  has  a  right  to 
believe,  gives  him  the  indemnity  for  which  he 
paid  his  money,  we  do  not  think  the  insurer 
can  be  heard  in  repudiation  of  the  hidemnity, 
on  the  ground  of  his  agenlfs  unskillfulness, 
carelessness,  or  fraud.  If  this  can  be  done, 
it  is  easy  to  see  that  the  community  is  at  the 
mercy  of  these  insurance  agents,  who  will  have 
little  difficulty,  in  a  large  proportion  of  the 
cases,  in  giving  a  worthless  policy  tae  the 
money  they  receive." 

It  was  hdd  in  that  case  that  the  agent 
having  knowledge  of  all  the  facts  which, 
in  accordance  with  Its  terms,  made  the  policy 
void  at  its  delivery,  the  insurers  were  charge- 
able with  all  the  knowledge  possessed  by  him. 

In  the  case  of  Boetcher  v.  Insurance  Ck>., 
47  Iowa,  at  page  267,  it  was  held  that  notice 
to  a  solidting  agent,  who  is  authorised  to  fill 
up  applications  for  the  assured,  to  receive 
premiums,  and  forward  the  same  with  the 
application  to  the  company,  and  whose  agency 
thereupon  ceases,  is  notice  to  the  company, 
although  the  policy  of  insurance  expressly  stip- 
ulated that  the  solidting  agmt  who  took  the 
application  was  the  agent  of  the  assured,  it 
appearing  that  the  assured  was  not  advised 
of  this  stipulation  in  the  policy  at  the  time 
of  the  negotiation  when  the  application  was 
signed  and  the  premium  paid. 

In  the  case  of  Insurance  Go.  v.  Robison,  7 
a  O.  A  444,  58  Fed.  723,  Judge  Caldwell, 
delivering  the  opinion,  uses  the  following  lan- 
guage: "The  application  contains  no  limita- 
tion of  the  powers  of  the  agents  or  the  med- 
ical examiner.  Their  powers  were  co-extensive 
with  the  business  intrusted  to  them  respective- 
ly. The  clause  in  the  policy  withholding  from 
the  agents  authority  to  make,  alter,  discharge^ 
or  make  any  other  contract  hi  relation  to  the 
matter  of  this  insurance  is  not  a  limitation  of 
the  powers  of  the  agents  in  preparing  and  ac- 
cepting the  application  for  insurance.  This 
provision  of  the  policy  does  not  take  effect 
until  the  application  is  made  and  accepted  and 
the  policy  is  issued." 

Upon  this  point  we  are  of  opinion  that  the 
insured  having,  at  the  time  of  his  application 
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for  Insaranc^  commnnlcated  to  the  agent 
ttaroTi^  whom  the  policy  waa  obtained  all 
the  facta  material  to  the  risk,  the  company 
la  estopped  to  enforce  the  forfeiture  provided 
for  by  article  6  of  the  policy,  although  Its 
agent  may  have  neglected  to  communicate  his 
knowledge  to  the  company,  and  though  the 
policy  was  issued  In  Ignorance  of  the  facts. 

The  second  point  of  contention,  to  wit,  that 
the  contract  of  insurance,  being  entire,  is  for^ 
f^ted  by  the  existence  of  "other  Insurance" 
on  the  tenant  house,  shed,  and  contents,  knowl- 
edge of  which  insurance  was  not  communicatr 
ed  to  the  ag^t  or  the  company.  Is  equally  un- 
tenable. 

Without  going  Into  an  extaided  discussion 
of  the  subject,  we  are  content  to  rely  upon  the 
authority  of  Quarrler  y.  Insurance  Co.,  10  W. 
Ya.,  at  page  507.  In  that  case  the  polloy 
contained  the  pioYislcHi  that  if  the  assured 
should  make  any  other  insurance  on  the  prop- 
erty, or  any  part  thereof,  the  policy  should  be 
YOld.  Judge  Green,  delivering  the  opinion  of 
the  court,  after  a  careful  review  of  many  au- 
thorities, from  which  he  deduces  the  general 
rule  that,  where  the  consideration  paid  or  to 
be  paid  Is  entire,  the  contract  should  be  held 
to  be  entire,  says:  "A  policy  of  insurance  is 
a  contract  so  different  from  those  in  which 
these  general  rules  have  been  laid  down  that 
it  is  doubtful  whether  they  can  be  applied  to 
this  pectdiar  contract,  or  in  what  manner  the 
application  of  them  should  be  made.  Instead, 
therefore,  of  resorting  to  these  rules,  which 
are  Just  and  reasonable  In  ordinary  contracts 
in  ascertaining  whether  a  policy  is  to  be  In- 
terpreted as  entire  or  severable,  it  seems  to 
me  that  it  is  safer  to  apply  the  general  prin- 
ciple before  announced,  that  in  ascertaining 
the  character  of  the  policy  In  this  respect,  that 
the  oourts  should  be  guided  by.  a  respect  to 
general  convenience  and  equity,  and  by  the 
good  sense  and  reasonableness  of  either  con- 
struction, bearing  in  mind  that  the  law  leans 
strongly  against  forfeiture,  and  it  is  incum- 
bent on  the  party  who  seeks  to  enforce  one  to 
show  plainly  his  right  to  it"  This  seems  to 
us  eminently  wise  and  Just. 

The  policy  in  this  case.  It  will  be  recalled, 
was  originally  issued  upon  the  dwelling  house 
and  its  contents.  Subsequently  the  insured  ap- 
plied for  Insurance  upon  the  tenant  house, 
shed,  and  contents.  The  company,  for  its  oon- 
venience,  embraced  both  risks  in  one  policy. 
The  premium  for  insurance  upon  the  tenant 
house  was  $2.88.  The  fee  for  the  survey  and 
policy  was  $Z  These  items  were  added  to  the 
premiums  due  for  Insurance  upon  other  prop- 
erty, Including  that  which  was  destroyed,  and 
a  check  was  given  for  the  aggregate  amount; 
$16.33.  The  tenant  house  was  not  burned, 
and  to  hold,  that  the  fact  of  the  existence  of 
"other  insurance"  upon  this  tenant  house  not 
communicated  to  the  insurer  should  render 
void  the  entire  policy  would  be  a  great  hard- 
ship and  injustice. 

It  is  cUiimed  that  It  doea  not  appear  that 
the  plalntlil  had  an  insurable  interest  in  the 


furniture.  This  objection  is  firat  preeentad  by 
way  of  demurrer  to  the  dedaratton,  but  hi 
that  form  it  would  be  untenable,  even  though 
the  Insurable  Interest  did  not  exist,  for  the 
declaration  sets  out  a  good  and  sufficient  cause 
of  action.  Though  it  be  conceded,  for  the  sake 
of  argument,  that  it  did  not  disclose  the  in- 
terest of  the  plaintiff  in  the  furniture,  it  would 
be  prop^  to  overrule  the  demurrer  for  reasons 
fully  stated  in  the  opinion  of  this  court  deliv- 
ered by  Judge  Riely  hi  the  case  of  Bailnmd 
Go.  V.  Ampey,  93  Ya.  106,  25  S.  K.  226,  and 
more  recently  in  the  opinion  of  Judge  Bu- 
chanan hi  the  case  of  Kimball  v.  Borden  (de- 
cided at  this  term)  28  S.  £2.  207. 

The  fact  with  reference  to  this  furniture  Is 
that  it  was  in  the  dwelling  house  occupied  by 
Walker,  as  the  tenant  of  the  plaintiff.  The 
rent  for  this  house  was  due  and  unpaid,  and 
Ward  was  therefore  the  creditor  of  Walker, 
with  the  right,  by  virtue  of  the  statute  law  of 
this  state,  to  hold  the  goods  upon  the  pr^niaes 
for  the  payment  of  the  rent  This,  we  think, 
constitutes  an  insurable  interest. 

The  propositions  of  law  which  we  have  dis- 
cussed dispose  of  every  question  presented  up- 
on the  record,  and  of  all  the  objections  taken 
to  the  rulings  of  the  court  upon  the  pleadings, 
upon  the  admissibility  of  evidence,  and  upon 
the  instructions.  The  rulings  of  the  court  up- 
on aU  these  questions  are  entirely  consistent 
and  harmcmious,  and,  we  think,  are  sustained 
in  every  respect  by  the  decisions  of  this  and 
other  courts. 

There  was  a  motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  the  ev- 
idence. It  sufficiently  appeara  fro|n  what  has 
already  been  said  that  the  court  committed  no 
error  in  overruling  this  motion. 

Upon  the  whole  case,  we  are  of  <H)inion  that 
the  Judgment  of  the  circuit  court  should  be  af- 
firmed. 


(96  Ya.  24S) 
FARMERS'  &  MECHANICS^  BENE3Y.  FIRH 

INS.  ASS'N  V.  WILLIAMS. 

(Supreme  CJonrt  of  Appeals  of  Yh^nia.     Sept. 

27, 1807.) 

insurangs-^rbprbsbntattoks  bt  assurbd-* 
Knowlbdob  of  Aobkt. 

1.  YHiere  the  assured  told  the  local  agent  who 
filled  in  the  answers  to  the  questions  In  the  ai>- 
plication  that  he  had  previously  lost  property  by 
fire,  and  the  agent,  on  learning  that  the  fire  did 
not  originate  on  the  premises  of  the  assured,  di- 
rected him  to  answer  "No"  to  the  question 
whether  he  had  ever  had  property  burned,  the 
company  cannot  avoid  the  policy  for  misrep- 
resentation, unless  it  shows  special  limitation  on 
the  powers  of  the  agent,  of  which  tiie  assured 
had,  or  should  have  had,  knowledge. 

2.  Where  a  fire  policy  provided  that  a  watch- 
man ''he  kept  at  property  at  night,"  the  company 
was  bound  by  a  verbaJ  statement  of  its  local 
agent  through  whom  the  application  waa  nukde 
that  the  assured  might  employ  a  watchman  act- 
ing in  that  capacity  in  a  mUl  less  than  70  yasda 
from  the  premises  of  the  assured;  there  beiiu^ 
no  proof  that  the  latter  had,  or  idiould  have  hadi 
knowledge  of  any  special  limitation  on  tiia- 
agent's  powers. 

Brror  to  circuit  court,  Botetourt  county. 
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Action  by  J.  J.  WUllazDS  agaliuit  the  Furm- 
era'  &  Mechanics'  Benevolent  Fire  Insurance 
Association  of  Roanoke  and  Botetourt  Ck>un* 
ties.  Plaintiff  recovered  judgment,  and  de- 
fendant brings  error.     Affirmed. 

Moorman  &  Woods  and  B.  J.  Brugh,  for 
plaintiff  in  error.  Benjamin  Haden  and  W. 
B.  Simmons,  for  defendant  In  error. 

KEITH,  P.  J.  J.  Williams  ffied  a  statotovr 
declaration  upon  a  policy  of  insurance  issued 
by  the  defendant  company  to  recover  for  the 
loss  by  fire  of  certain  property.  To  this  ac^ 
tion  the  defendant  company  appeared,  and 
pleaded  non  assumpsit,  with  the  stipulation 
that,  without  any  grounds  of  defense  being 
stated,  it  might  make  any  defense  permissi- 
ble under  that  plea.  There  was  a  verdict  for 
the  plaintiff,  which,  in  the  Judgment  of  the 
court,  was  excessive,  and  the  plaintiff  was 
required  to  release  a  portion  of  it,  and  Judg- 
ment was  finally  rendered  against  the  defend- 
ant for  the  sum  of  $1,421.06,  with  interest 
thereon  from  the  12th  of  December,  18D5,  till 
paid.  During  the  progress  of  the  trial  sev- 
eral bills  of  exceptions  were  filed  by  the  de- 
fendant company  to  the  rulings  of  the  court, 
and  they  are  assigned  as  grounds  of  error 
in  the  petition  to  this  court  upon  which  the 
writ  of  error  was  awarded. 

The  material  facts  are  as  follows:  J.  J. 
Williams  was  engaged  \n  the  business  of 
canning  tomatoes  in  the  county  of  Botetourt 
The  building  in  which  the  property  insured 
was  stored  belonged  to  B.  J.  McCullock,  and 
upon  the  building  there  was  a  policy  of  |500. 
On  the  1st  day  of  September.  1805,  J.  J.  Wil- 
liams applied  to  the  defendant  company, 
through  J.  B.  Lemon,  its  local  agent,  for  in- 
surance on  5,000  cases  of  two-pound  cans  and 
3,000  cases  of  three-pound  cans,  empty  or 
fined,  in  the  McCullock  factory,  valued  at  $8,- 
200.  In  reply  to  the  question,  "Have  you 
ever  had  property  burned,  when,  what  were 
the  causes,  and  was  it  insured?"  the  answer 
given  in  the  application  is  '^None,"  and  upon 
the  face  of  the  policy  in  writing  is  the  state- 
ment that  it  was  insured  '*with  the  provision 
that  a  watchman  be  kept  at  property  at 
night."  And  it  Is  further  provided:  **This 
policy  is  made  and  accepted  in  reference  to  the 
terms  and  conditions  herein  contained  and 
annexed,  which  are  hereby  declared  a  part  of 
this  contract,  and -are  to  be  used  and  resort 
ed  to  in  order  to  determine  the  rights  and  ob- 
ligations of  the  parties."  The  amount  of  the 
insurance  was  $2,100. 

It  appears  from  evidence  which  was  admit- 
ted—and, we  think,  properly  so— over  the  ob- 
jection of  the  defendant  company  that  at 
the  time  the  policy  was  applied  for  the  in- 
sured informed  the  agent  of  the  company 
who  filled  in  the  answers  to  the  interrogato- 
ries propounded  in  the  application  that  some 
yeara  since  property  of  his  was  destroyed  in 
the   state    of    Missouri,    where   the   plaintiff 


was  engaged  hi  the  drug  busUiess,  that  there 
was  Insurance  upon  it,  and  that  the  property 
was '  desbroyed  by  fire;  but  the  agent,  behig 
hiformed  that  the  fire  did  not  orighiate  upon 
the  premises  of  the  plaintiff,  but  was  com- 
munteated  to  it  from  other  buildings,  said  **that 
it  made  no  difference,  as  loyg  as  it  did  not  start 
in  my  building";  and  in  answer  to  the  ques- 
tion, "Did  Mr.  Lemon  tell  you  what  answer  to 
make  to  that  inquiiy  here?"  plaintiff  replied, 
"He  simply  said  that  it  would  not  be  considered 
my  fire  unless  it  started  in  my  building,  and  he 
said  answer  'No.' " 

It  is  provided  on  the  face  of  the  policy  that 
a  watchman  should  be  kept  at  the  property  at 
night,  and  the  plaintiff  was  permitted  to 
prove,  over  the  objection  of  the  defendant, 
that  he  had  agreed  with  Lemop,  the  agent, 
that  it  would  be  a  sufficient  compliance  with 
this  stipulation  in  the  policy  if  he  engaged 
the  services  as  watchman  of  a  Mr.  Swltzer, 
who  was  employed  in  that  capacity  at  a  saw- 
mill situated  in  sight  of  and  distant  from  the 
canning  factory  not  more  than  80  to  70 
yards.  To  the  admission  of  this  parol  tes- 
timony the  company  objected,  but  the  objec- 
tion was,  we  think,  properly  overruled. 

The  only  subject  of  interest  presented  in 
the  record  is  with  respect  to  the  effect  of 
knowledge  communicated  by  the  assured  to 
an  agent  of  an  insurance  company  at  the  time 
the  application  for  insurance  is  made. 

Upon  the  part  of  the  plaintiff  it  is  contend- 
ed that  Lemon,  the  agent,  was  fully  informed 
as  to  the  loss  which  the  plaintiff  had  sus- 
tained by  the  burning  of  property  hi  the  state 
of  Missouri  upon  which  he  had  a  policy  of  in- 
suranoe;  that  he  was  fully  informed  at  the 
time  the  application  was  made  and  the  policy 
was  issued  that  the  watchman  to  be  employ- 
ed, in  accordance  with  the  stipulation  con- 
tained in  the  policy,  was  charged  also  with 
the  duty  of  watchman  at  a  neighboring  saw- 
mill; that  his  time  and  attention  would  not 
be  wholly  devoted  to  the  care  of  the  plaintiff's 
property;  and  that  with  knowledge,  of  these 
facts  the  defendant's  agent  mied  up  the  ap- 
plication in  answer  to  the  inquiry  as  to  the 
previous  fire  by  writing  the  word  "None,"  and 
expressed  the  opinion  that  that  answer,  under 
the  circumstances,  was  a  truthful  response,  as 
the  oompany  was  only  interested  to  Imow  of 
loss  by  fire  originating  upon  the  premises  of 
tiie  plaintiff,  tbe  agent  being  of  opinion  that  a 
watchman  charged  with  the  double  duty  of 
caring  for  the  sawmill  and  the  factory  satis- 
fied the  terms  and  conditions  contained  In  the 
policy  with  reference  to  a  watchman. 

The  whole  subject  of  the  powers. of  such  an 
agent  as  Lemon,  and  of  the  effect  of  luiowl- 
edge  communicated  to  him  at  the  time  the  ap- 
plication is  made  and  a  policy  issued  for  in- 
surance, has  been  so  fully  discussed  in  Insur- 
ance Go.  V.  Ward  (Just  decided)  28  S.  E.  209, 
that  it  is  unnecessary  to  do  more  than  to  re- 
fer to  the  opinion  in  that  case.  The  powers 
I  «f  the  agent  in  that  case  and  in  this  are.  If  not 
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Identical,  strikingly  sijxillar;  and  all  thai  It 
there  said  with  respect  to  the  eiTect  on  the 
company  'of  knowledge  commnnlcated  to  the 
agent  is  equally  applicable  here.  In  one 
aspect,  indeed,  this  case  is  a  stronger  one  in 
behalf  of  the  insured  than  that,  for  hi  that 
case  there  was  knowledge  of  "other  Insur- 
ance" oommunicated  to  the  agent,  while  here 
not  only  was' knowledge  of  all  the  facts  with 
reference  to  the  questions  and  answers  in  the 
application  and  the  proyislon  in  the  policy 
which  are  now  relied  upon  to  exonerate  the 
insurance  company  from  liability  communicat- 
ed to  the  agent,  whose  duty  It  was  to  give 
information  to  the  assured,  but  he  prepared 
the  policy*  and,  with  full  knowledge  of  all  the 
facts,  assured  the  applicant  that  the  answers 
were  sufficient 

As  was  saJd  by  Justice  Cooley  in  the  case  of 
Insurance  Go.  y.  Olmstead,  21  Mich.  253: 
"Where  an  agent,  who,  at  the  time  and  place, 
is  the  sole  representative  of  the  principal,  as- 
sumes to  know  what  information  the  principal 
requires,  and,  after  being  furnished  with  all 
the  facts,  drafts  a  paper  which  he  declares 
satisftictory,  induces  the  other  party  to  sign 
it,  receives  and  retains  the  premium  moneys, 
and  then  delivers  a  contract  which  the  other 
party  is  led  to  believe,  and  has  a  right  to  be- 
lieve, gives  him  the  indemnity  for  which  he 
paid  his  money,  we  do  not  think  the  insurer 
can  be  heard  in  repudiation  of  the  indenmity 
on  the  ground  of  his  agent's  unskiUfuhiess, 
carelessness,  or  fraud.  If  this  can  be  done,  it 
is  easy  to  see  that  the  community  is  at  the 
mercy  of  these  insurance  agents,  who  will 
have  little  difficulty,  in  a  large  proportion  of 
the  cases,  in  giving  a  worthless  policy  for  the 
money  they  receive."  In  Insurance  Co.  v. 
West,  76  Va.,  at  page  680,— a  case  in  some  of 
Its  aspects  not  unlike  the  one  before  us,— 
Staples,  J.,  uses  the  following  language:  "If 
the  defendants  were  misled,  it  was  by  their 
own  agent,  and  not  by  the  plaintiff.  The  lat- 
ter honestly  gave  the  agent  all  the  informa- 
tion that  was  required  of  him.  He  relied  up- 
on the  agent  to  see  that  the  business  was  cor- 
rectly done,  according  to  the  requirements  of 
the  company.  Galled  upon  to  make  answers  to 
certain  interrogatories,  he  had  the  right  to  pre- 
sume that  the  agent  was  competent  to  under- 
stand thehr  meaning  and  effect  as  well  aa  the 
meaning  and  effect  of  the  provisions  of  the 
policy  bearing  upon  the  disclosures  made.  The 
defendants  ought  not  now  to  be  heard  to  say 
that  the  agent  of  their  own  selection  had  ex- 
ceeded his  powers,  and  that  he  had  not  com- 
municated to  them  the  facts  made  known  to 
him  by  the  plaintiff.  This  is  manifestly  so, 
unless  it  could  be  shown  that  special  limita- 
tions upon  the  powers  of  the  agent  were 
known  to  the  plaintiff,  or  plainly  appeared 
from  the  nature  of  his  employment" 

No  such  limitations  upon  the  powers  of  the 
agent  are  brought  home  to  the  assured,  either 
Id  the  application  or  otherwise. 

There  arc  objections  as  to  the  ownership 
of  the  property,  and  Its  value.    There  is  the 


suggestion  that  the  fire  was  caused  by  the  act 
of  the  insured.  But  all  these  questions  were 
properly  submitted  to  the  Jury,  and  thdr  find- 
ing upon  them  is  conclusive;  and  it  may  be 
added,  with  respect  to  the  origin  of  the  fire, 
that  there  was  no  evidence  to  sustain  the  im- 
putation of  bad  faith  upon  the  part  of  the  as- 
sured. 

The  motion  for  a  new  trial  upon  the  ground 
that  the  verdict  was  contrary  to  the  evidence 
was  properly  overruled. 

Upon  the  whole  case  we  are  of  opinion  that 
there  was  no  error  for  which  the  Judgment 
should  be  reversed,  and  it  is  therefore  af- 
firmed. 


aOO  Qa.  454) 
ANDERSON  t.  SAVANNAH  PRESS  PUB. 

GO. 
(Supreme  Court  of  Georgia.    March  8,  1897.) 
Appeal— AS8IONMBNT8  of  Error-«>Ltbbl-^cbti- 

FICATION— PrePONDEKANCB  OF  Evi- 
DBNC8— RCMOKS. 

1.  AsBignments  of  error  upon  a  refusal  to 
allow  a  witness  to  answer  a  given  question  pru- 
pounded  during  his  examination,  and  which  con- 
tain no  statement  of  the  testimony  sought  to  be 
elicited  by  such  question,  cannot  be  considered. 
The  burden  of  showing  error  being  upon  the 
party  excepting,  he  must  show  that  the  testi- 
mony which  would  have  been  elicited  had  the 
question  propounded  been  answered  would  have 
been  relevant. 

2.  While,  upon  the  trial  of  an  action  instituted 
to  recover  damages  for  the  publication  of  an 
alleged  libel,  the  defendant  is  bound  to  prove 
a  plea  of  juutification,  and  nothing  short  of  a 
preponderance  of  the  evidence  will  satis^  this 
requirement,  it  is  not  necessary  that  such  evi- 
dence be  produced  by  him.  It  may  as  well  be 
produced  by  the  other  side;  and  hence  a  re- 
quest to  charge  which  made  the  production  of 
such  evidence  by  the  defendant  hunself  the  test 
of  its  sufficiency  was  properly  refused. 

3.  If  the  preponderance  of  the  evidence  be  not 
in  favor  of  a  plea  of  justification  filed  in  such 
an  action,  the  [daintiff  is  entitled  to  recover,  and 
the  production  or  nonproduction  of  certain  othr 
er  evidence,  which,  if  produced,  would  tend  fur- 
ther to  weaken  the  defendant's  case,  cannot  be 
a  relevant  circumstance  upon  the  trial  of  such  a 
plea;  and  therefore  the  court  properly  declined 
to  give  a  request  to  charge  upon  the  effect  of  the 
nonproduction  of  such  evidence  by  the  defend- 
ant 

4.  Where  the  plea  to  such  an  action  is  one  of 
justification  only,  and  the  ffict  that  other  persons 
may  have  likewise  slandered  the .  plaintiff,  and 
the  fact  that  rumors  to  the  same  efi'ect  as  those 
published  were  current,  were  not  relied  upon 
by  the  defendant  in  his  plea,  the  court  proper- 
ly declined  to  instruct  the  jury:  "That  others 
may  have  slandered  plaintiff.  If  such  be  the 
fact,  is  no  defense  and  cannot  lessen  the  dam- 
ages to  which  the  plaintiff  may  otherwise  be 
entitled.  So,  rumors  to  the  same  effect  as  those 
published  constitute  no  excuse  for  the  publi- 
cation of  them."  And  particularly  is  this  true 
when  the  whole  case  is  made  by  the  presiding 
judge  to  turn  upon  the  truth  or  falsehood  of 
the  alleged  libel,  under  an  instruction  whldi 
was  as  follows:  "Whatever  charge  the  publica- 
tion does  contain,  the  defendant  alleges  to  be 
true,  and  is  bouna  to  prove  the  truth  thereof  at 
this  trial,  and  that  is  the  issue  between  the 
parties." 

5.  There  was  sufficient  evidence  to  authorise 
the  verdict,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  triaL 

(Syllabus  by  the  Gonrt.) 
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Brror  from  city  court  of  SaTannah;  A.  H. 
McDonen,  Judge. 

Action  by  J.  J.  ABderson  against  the  Savan- 
nah Press  Pablishing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

R.  R.  Richards  and  A.  C.  Wright,  fbr  plain- 
tiff in  error.  Garrard,  fiieldrim  &  Newman, 
for  defendant  in  error. 

ATKINSON.  J.  Anderson  sued  the  Savan- 
DJih  Press  Publishing  Company  for  damages 
for  the  publication  of  the  following  alleged 
libel: 

"Paying  a  Bonus.  Enterprise  of  a  Railroad 
Master  Merchants.  Why  a  Central  Rail- 
road Workman  was  Dismissed.  The  South- 
Bound  and  the  Central's  Agreement  Re- 
pairing a  Locomotive.  Bonus  of  an  Over- 
coat 

^'A  good  story  has  leaked  out  In  connection 
with  the  administration  of  the  ez  master  me- 
chanic of  the  Central  Railroad,  and  it  is  now 
believed  that  the  facts  that  fathered  this  story 
were  dlrecUy  responsible  for  the  discharge  of 
the  master  mechanic.  When  the  South- 
Boond  Railroad  began  operations  here,  in- 
stead of  building  shops,  it  made  a  contract 
with  the  Central  to  do  all  of  its  repair  woric 
at  cost  and  ten  per  cent  added.  It  seems 
that  everything  moved  along  satisfactorily  un- 
til Master  Mechanic  Andereon  took  charge  of 
the  shops.  Then  the  South-Bound  expeien- 
ced  considerable  difficulty  in  getting  its  en- 
gines and  cars  after  they  went  in  for  repairs. 
Sometimes  they  would  lay  untouched  in  the 
shops  for  weeks. 

•The  Overcoat  Offer. 

'•Finally  the  South-Bound  determined  to  try 
a  new  tack.  They  needed  an  engine  bad  last 
Christmas,  and  one  had  been  lying  up  with 
the  Central  for  weeks.  They  sent  for  the 
master  mechanic,  and  told  him,  if  the  South- 
Bound  could  get  that  engine  by  Christmas,  he 
would  make  him  the  present  of  a  $50.00  over- 
coat Mr.  Anderson  responded  with  alacrity, 
*A11  right;'  and,  the  morning  after  his  con- 
versation, the  engine  was  upon  the  blo<^, 
and  in  the  hands  of  half  a  dozen  skilled  me- 
chanics. 

"Preferred  the  Cash. 

••Two  days  before  Christmas  the  engine  was 
turned  out  of  the  shops,  and  Mr.  Anderson 
called  upon  the  South-Bound  to  notify  them  of 
the  completion  of  the  work.  Incidentally,  of 
course,  he  brought  up  the  overcoat  present 
and  told  the  South-Bound,  if  it  were  all  the 
same,  he  preferred  taking  $60.00  in  cash  in- 
stead of  an  overcoat  They  agreed,  and  drew 
up  a  carefully  worded  voucher  for  the  money, 
which  Mr.  Anderson  signed.  This  voucher 
was  preserved  for  further  use,  and  eventually 
led  to  the  decapitation  of  the  man  who  had 
affixed  his  name. 


"Wanted  a  Salary. 

''The  new  move  of  the  South-Bound,  Instead 
of  securing  apprecialUon  from  liir.  Anderson 
for  the  Idndness  extended  to  him,  only  whet- 
ted his  appetite  for  more  favors  of  a  similar 
nature,  and  afterwai-ds  they  realized  that 
they  were  expected  to  offer  a  bonus  for  all 
quick  work.  They  naturally  objected,  and 
then  Mr.  Anderson  approached  him  for  a  stip- 
ulated salary.'  This  was  the  straw  that  broke 
the  camel's  back.  They  took  all  repair  woik 
away  from  the  Central,  and  turned  It  over  to 
the  Richmond  &  Danville  shops,  at  Columbia, 
under  the  same  terms  as  the  original  contract 
with  the  Central  They  did  not  have  to  give 
any  bonus,  and  secured  prompt  attention  to 
his  rolling  stock.  As  a  result  of  taking  his 
work  away  from  the  Central,  a  number  of 
good  mechanics  have  been  suspended. 

'Supt  Kline  Mad. 

•'When  Supt  Kline  assumed  charge  of  the 
Central,  he  called  upon  the  South-Bound,  and 
asked  why  the  work  of  the  latter  road  was  be- 
ing carried  to  Ooiumbla,  when  the  Central 
was  equipped  and  anxious  to  accept  the  con- 
tract at  the  same  terms.  They  promptiy  laid 
all  the  facts  of  his  dealings  with  Mr.  Anderson 
before  Supt.  lOine,  and  fumished  him  proof 
in  the  shape  of  the  littie  voucher  for  f 50.00, 
signed  by  the  master  mechanic.  It  is  need- 
less to  say  the  Centrars  new  superintendent 
was  wrathy.  He  expressed  himself  in  un- 
mistakable terms  about  such  conduct  and  a 
few  days  afterwards  Mr.  Anderson  was  sur- 
prised to  receive  a  notice  of  summary  dis- 
charge. The  Central  has  again  secured  the 
work  of  the  South-Bound,  and  there  is  not 
much  probability  of  the  revival  of  the  bonus 
system." 

Among  other  pleas,  the  defendant  ffied  a 
plea  of  justification.  The  evidence  was  de- 
cidedly oonfficting,  but  upon  the  whole  was 
of  such  a  character  that  the  jury  might  prop- 
erly have  found  a  verdict  In  favor  of  the  de- 
fendant upon  the  piea  of  justification.  There 
was  a  verdict  for  the  defendant  and,  plain- 
tiff's motion  for  a  new  trial  being  overruled,  be 
excepted.  The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.,  and  because  it  was  contrary  to 
a  specified  portion  of  the  charge.  (1)  Fur- 
ther, because  the  court  refused  to  allow  J.  L. 
Archer,  plaintiff's  witness,  to  answer  the  fol- 
lowing question  asked  him  by  plaintiff's  coun- 
sel, "What  was  the  reason  fbr  Mr.  Anderson's 
disdiarge  by  the  Central  Railroad  authori- 
ties?" the  witness  having  previously  stated 
that  he  could  swear  positively  upon  that  point 
because  he  was  private  secretary  to  Mr.  Theo. 
D.  Kline,  the  superintendent  of  the  Central 
Railroad,  and  the  officer  who  discdiarged  An- 
derson, and  that  he  had  obtained  his  knowl- 
edge from  Mr.  Kline  in  that  relation  of  pri- 
vate secretary;  the  ruling  being  placed  upon 
the  ground  that  witness  could  only  have 
known  the  ftict  fnxn   statements  made   by 
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Kline,  and  such  statements  were  not  made  In 
the  presence  of  defendant.  (2)  Further,  be- 
cause the  court  refused  to  allow  plaintiff  to 
testify,  as  he  offered  on  the  witness  stand  to 
dOi  what  was  the  cause  of  his  discharge  by 
Mr.  Kline,  superintendent,  although  the  wit- 
ness swore  that  he  was  prepared  and  able  to 
swear  positively  upon  that  point;  this  ruling 
being  placed  on  the  ground  that  witness  could 
Iiave  known  the  fact  only  from  statements 
from  Mr.  Kline,  not  made  in  the  presence  of 
defendant  (3)  Because  the  court  refused  to 
allow  plaintiff,  while  on  the  witness,  stand  on 
his  own  behalf,  to  testify,  as  he  offered  to  do, 
what  reason  Mr.  Kline,  as  superintendent,  as- 
signed for  his  discharge  at  the  time  he  was 
discharged;  this  ruling  l>eing  placed  upon  the 
ground  tliat  the  evidence  sought  was  hearsay, 
because  it  was  a  statement  made  by  Mr. 
Kline,  not  In  the  presence  of  the  defendant 

(4)  Error  in  refusing  to  charge  the  following 
written  requests  of  plaintiff:  'The  burden  of 
proof  put  by  law  upon  the  defendant,  on  ac- 
count of  Its  plea  of  Justification,  will  not  be 
sustained  by  its  producing  evidence  short  of 
such  evidence  as,  in  the  opinion  of  the  Jury, 
is  a  preponderance  of  the  evidence  In  favor 
of  the  truth  of  the  charges  made;  and  If  men- 
tal conviction,  based  xspoa  a  preponderance 
of  the  evidence,  is  not  produced,  the  burden  is 
not  lEtiEitlsfled,  and  the  verdict  upon  that  point 
must  be  in  favor  of  the  plaintiff,  Anderson.** 

(5)  "The  burden  of  proof  being  upon  the  de- 
fendant to  prove  its  plea  of  Justification,  if 
the  Jury  believe  from  the  evidence  that  a  pre- 
ponderance of  the  evidence  In  favor  of  the 
truth  of  the  charges  made  does  not  exist  be- 
cause of  the  absence  of  the  testimony  or  evi- 
dence of  Mr.  Kline  or  any  other  witness,  and 
that  such  testimony  or  evidence  could  have 
been  procured  by  the  defendant,  and  was  ac- 
cessible to  defendant,  and  was  not  produced 
by  the  defendant  the  Jury  can  draw  an  infer- 
ence in  such  case  that  the  evidence  or  testi- 
mony. If  it  bad  been  taken,  would  have  been 
unfavorable  to  .the  defendant"  (6)  **That  oth- 
ers may  have  slandered  plaintiff  (if  such  be 
the  fact)  is  no  defense,  and  cannot  lessen  the 
damages  to  which  the  plaintiff  may  otherwise 
be  entitled.  So,  rumors  to  the  same  effect  as 
those  published  constitute  no  excuse  for  the 
publication  of  theuL" 

1.  The  first  second,  and  third  special  as- 
signments of  error  relate  to  the  exclusion  of 
evidence.  It  does  not  appear  what  would 
have  been  the  result  had  the  Judge  permitted 
the  questions  asked  the  witness  to  be  an- 
swered. It  is  a  rule  of  law  well  recognized 
and  long  established  that  he  who  asserts  error 
in  the  ruling  of  the  trial  Judge  must  prove  it, 
and  in  order  to  prove  that  the  exclusion  of 
the  answer  of  the  witness  was  error  which 
was  prejudicial  to  the  interests  of  the  party 
who  complaUis,  or  such  as  would  authorize 
the  grant  of  a  new  trial,  it  must  appear  that 
ttie  answer,  If  allowed  to  be  made,  would 
have  stated  some  relevant  fact  bearing  upon 
the  Issue  being  tried.   It  would  be  no  cause 


for  the  grant  of  a  new  trial  that  the  court 
had  excluded  Irrelevant  testimony,  and  there- 
fore It  must  be  shown  that  the  evidence  ex- 
pected to  be  elicited  by  the  anav/ier  of  the  wit- 
ness would  have  beoi  relevant  It  is  not 
stated  in  either  of  these  grounds  of  the  mo- 
tion what  answer  was  ex];>ected  to  be  made 
by  the  witness.  This  court  cannot  say  that 
If  the  question  had  been  answered,  the  testi- 
mony would  have  been  relevant  and  there- 
fore it  cannot  say  that  the  court  below  erred 
In  excluding  the  answers.  To  grant  a  new 
trial  for  the  reason  assigned  tai  either  of  these 
grounds  might  so  far  as  this  record  discloeeb, 
result  in  dh:ecting  another  trial,  hi  order  that 
the  party  complaining  might  have  the  oppor- 
tunity to  offer  testimony  which  was  wholly  ir- 
relevant, and  ought  in  the  first  Instance,  to 
have  been  excluded.  We  think,  therefore, 
that  the  court  did  not  err  in  refusing  a  new 
trial  upon  either  of  tiiese  grounds. 

2.  Complaint  is  made  upon  the  refusal  of 
the  court  to  give  in  charge  cortiUn  written  re- 
quests, and,  in  discussing  them,  we  wlO  ex- 
amine first  the  one  contained  in  the  fourth 
special  asslgimient  of  error.  If  a  written  re- 
quest be  wanting  either  in  apposlteness,  as 
applied  to  the  evidence,  or  fail  to  state  with 
perfect  accuracy  a  legal  proposition,  the  court 
may  well  decline  to  give  it  in  the  language 
requested.  The  special  request  under  review 
was  inaccurate,  in  that  it  invoked  an  inatme- 
tlon  to  the  effect  that  the  defendant  could 
not  be  excused  on  account  of  its  plea  ot  jus- 
tification, unless  It  produced  such  evidence  as 
is,  in  the  opinion  of  the  Juiy,  a  preponderance 
of  the  evidence  in  favor  of  the  truth  of  the 
charges  made.  This  instruction  was  not  an 
accurate  one  The  defendant  is  required  to 
introduce  such  evidence  only  as,  when  taken 
In  connection  with  any  other  evidence  that 
may  have  been  produced  by  the  plaintiff  up- 
on the  same  line,  would  amount  to  a  prepon- 
derance of  evidence  in  its  favor;  and,  if  a 
preponderance  of  the  evidence  be  with  it  up- 
on the  issue  of  Justification,  it  can  make  no 
difference  whether  that  preponderance  result 
from  the  evidence  introduced  by  it  or  from 
evidence  introduced  by  the  plaintiff  in  the 
case.  The  object  of  all  legal  investigation 
being  the  discovery  of  truth,  the  Jury,  upon 
passing  upon  the  issues  of  fact  should  look 
to  all  the  evidence;  whereas  the  instructloo 
invoked  by  this  request  if  literally  accepted 
by  them,  would  confine  their  consideration  of 
the  evidence  upon  the  plea  of  Justification  to 
that  Introduced  by  the  defendant  alone.  It 
was  therefore  properly  refused  by  the  trial 
Judge. 

8.  The  request  embodied  In  the  fifth  spe- 
cial assignment  of  error  was  subject  to  the 
exception,  first,  of  being  Involved;  It  Is  diffi- 
cult to  understand  exactly  what  it  meant 
The  Judge  was  I'equested  to  charge  the  Jury 
that  if  it  "should  believe  from  the  evidence 
that  a  prQ>onderance  of  the  evidence  in  favor 
of  the  truth  of  the  diarges  made  does  not  ex- 
ist because  of  the  absence,  of  the  testlmoiiy 
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or  erldeiice  of  Mr.  Kline  or  any  other  wit- 
ness, and  that  such  testimony  or  evidence 
conld  have  been  procured  by  the  defendant, 
and  was  accessible  to  defendant,  and  was  not 
prodoced  by  the  dtfendant,  the  Jnry  can 
draw  an  inference  In  such  case  that  the  evi- 
dence or  testimony,  if  It  had  been  taken, 
would  have  been  unfavorable  to  the  defend- 
ant." It  Is  ordinarily  true  that  the  nonpro- 
ductlon  of  evidence  within  the  control  of  a 
party  Is  a  circumstance  from  which  a  Jury 
might  be  authorized  to  draw  Inferences  un- 
favorable to  such  party,  but  that  rule  could 
not  have  any  application  to  the  case  stated 
In  the  request;  for,  If  the  Jury  bad  not  In  fact 
believed  that  a  preponderance  of  the  evidence 
in  favor  of  the  truth  or  chai^ges  made  did 
not  exist,  they  would  not  be  authorized  to 
find  In  favor  of  the  defendant  at  all,  and  the 
mere  nonproductlon  of  testimony  which  might 
have  tended  further  to  weakai  and  emascu- 
late its  defense  could  not  have  made  worse  a 
cause  which  was  then  already  bad.  If  the 
plea  of  Justification  fidled  because  of  the 
want  of  preponderance  of  the  evidence  to  sup- 
port it,  the  failure  could  not  have  been  more 
complete  In  conseqaence  of  the  absence  ot 
other  evidence  which  would  tend  to  accenta- 
ate  the  failure. 

4b  In  view  of  the  charge  actnally  ddivered 
to  the  Jury,  we  do  not  find  any  error  In  re- 
fusing the  request  set  forth  In  the  sixth 
special  assignment  of  error.  The  defendant 
admitted  the  publication  of  the  libeL  It 
sought  to  Justifjr  it  t^  its  plea,  and  sought 
to  sustain  Its  plea  of  Justification  by  evi- 
dence proving  as  true  the  facts  stated  in 
the  alleged  libel.  Upon  that  general  sub- 
ject, the  trial  Judge  Instructed  the  Jury 
directly  and  in  terms  as  follows:  "What- 
ever charge  the  publication  does  contain,  the 
defendant  alleges  to  be  true,  and  is  bound  to 
prove  the  truth  thereof  at  this  trial,  and  that 
Is  the  issue  between  the  parties."  Had  the 
Jury  upon  the  trial  found  a  verdict  at  all  for 
the  plaintifT,  and  complaint  had  been  made 
that  the  sum  allowed  was  too  small,  he  might 
well  have  complained  of  the  trial  Judge  in  re- 
fusing to  charge  as  he  requested,— that  is  to 
say:  'That  others  may  have  slandered  plaln- 
tlir,  if  such  be  the  fiict,  la  no  defense^  and 
cannot  lessen  the  damages  to  which  the 
plaintiff  may  otherwise  be  entitled.  So,  ru- 
mors to  the  same  effect  as  those  published 
constitute  no  excuse  for  the  publication  of 
them,**—- because,  in  that  view,  it  might  have 
been  fairly  inferred  that  the  Jury,  in  estimat- 
ing the  damages,  had  undertaken  to  mitigate 
the  extent  of  the  defendant's  responsibility 
because  of  the  prevalence  of  the  rumors  to 
which  the  request  referred.  But  where,  as  in 
the  present  case,  the  issue  was  made  to  turn 
directly  upon  the  truth  or  falsity  of  the  facts 
stated  in  the  alleged  libel,  and  the  Jury  found 
them  to  be  true,  the  refusal  to  give  the  re- 
quest named  could  not  have  been  harmful  to 
the  plaintiff;  for,  whether  rumors  were  preva- 
lent or  not«  and  whether  their  prevalence 


amounted  io  an  excuse  or  not,  could  make  no 
difference  where  the  Jury  found,  upon  a  clear- 
cut  issue,  in  favor  of  the  defendant's  plea  of 
Justification. 

6.  We  have  icarefnlly  considered  the  evi- 
dence which  comes  to  us  certified  in  the  rec- 
ord. It  would  serve  no  profitable  purpose  to 
discuss  it  at  length  here.  There  was  sufficient 
evidence  to  sustain  the  verdict  of  the  Jury. 
There  having  been  no  error  of  law  committed 
upon  the  trial,  and  the  trial  Judge  having  been 
satisfied  with  the  finding,  this  court  will  not 
control  his  discretion  in  refusing  a  new  trial. 
Judgment  afiArmed. 


(100  Ga.  486) 
BIRD  V.  BURGSTEINBR. 
(Supreme  Court  of  Georgia,     llardi  18,  1807.) 
ExBOUTiox  Salb-^Adybiitisbicbnt— Lbvt  ok 

L  A  !r  D— DSSOBI PTION. 

1.  An  advertisement  of  sale  of  land  by  a  sher^ 
iff,  which  is  made  once  in  each  calendar  week 
for  four  weeks,  is,  since  the  act  of  1891  (Acts 
1890-01,  vol.  1,  p.  241),  rendering  legal  certain 
notices,  etc.,  good,  as  to  time,  witiaont  reference 
to  the  nomber  of  davs  which  may  elapse  between 
the  day  of  the  first  insertion  and  the  day  of  sale. 

2.  A  levy  on  land  is  void  for  uncertainty,  whidi 
fails  to  describe  the  land  levied  upon  with  such 

gredsion  as  to  inform  a  purchaser  what  he  is 
uying,  and  enable  the  officer  selling  to  place 
the  porcfaaser  in  possession. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Kttlngham  ooimty; 
R.  FalligaCut,  Judge. 

Action  by  James  A«  Burgstelner,  for  the  use 
of  H.  B.  Strange,  against  Walter  J.  Bird. 
Judgment  for  defendant*  and  plaintiff  brings 
error.    Reversed* 

The  fallowing  is  the  ofllcial  report: 
BJeotment  in  the  John  Doe  form  was 
brought,  upon  the  demise  of  James  Burgsteln- 
er, to  recover  *laU  that  tract  or  parcel  of  land 
situate,  ]ylng»  and  being  in  the  viUage  of 
Whitesville,  In  the  county  of  Bflingham,  and 
state  aforeffLld,  containing  two  acres,  more  or 
less,  and  running  from  a  stake  on  the  west 
side  at  the  Ontnd  Railroad  down  to  (}orbef  s 
ditch,  and  thence  down  the  ditch  to  Ctorbet's 
line,  and  thence^  taking  up  said  Une,  to  tiie 
Central-  Ralhmid,  in  an  easterly  dlrectioo;  said 
two  acres  being  a  part  of  a  five-acre  lot  conr 
veyed  to  Mary  M.  Wyly  on  the  16th  of 
June,  1862."  The  declaration  was  afterwards 
amended  as  follows:  H.  B.  Strange,  averring 
himself  to  be  the  attorney  of  record,  of  plain- 
tiff, amoided  the  declaration,  and  alleged  that 
by  the  terms  of  a  contract,  entered  into  be- 
tween him  and  Burgstelner,  plalntifTs  lessor, 
said  contract,  together  with  his  claim  of  lien, 
being  recorded  in  a  certain  book  mentioned, 
he  was  to  have  and  retain,  as  his  fee  for  serv- 
ices rendered  in  and  about  the  prosecution  of 
the  case,  one-half  of  the  net  proceeds  of  any  re- 
oorery  that  might  be  made  In  the  case.  In 
compliance  with  the  terms  of  said  contract, 
he  filed  the  action,  and  the  same  had  been 
pending  until  this  date.  After  filing -it,  and 
after  the  defendant,  W.  J.  Bird,  had  full  and 
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complete  knowledge  of  bis  legal  rights  as  the 
attorney  of  record  for  plaintiff,  Bird,  contriy- 
Ing  and  fraudulently  intending  to  deceive  and 
chf>at  him  (Strange),  procured  Burgsteiner  to 
accept  $100,  or  other  large  sum,  in  full  settte- 
ment  of  any  right  he  might  have  to  recover 
the  premises  mentioned  in  the  action.  Burg- 
steiner did  accept  from  Bird  said  sum,  and 
from  then  until  now  has  failed  to  appear  in  the 
prosecution  of  the  cause,  but,  as  petitioner 
(Strange)  shows,  he  is  entitled  by  law  to  prose- 
cute the  caae  to  its  final  determination,  to  the 
end  that  he  may  recover  his  fee  contracted  to 
be  paid  for  services  rendered  and  to  be  ren- 
dered therein;  and  inasmuch  as  Bird,  without 
his  knowledge  or  consent,  has  so  settled  with 
Burgsteiner,  but  has  failed  and  refused  to  pay 
to  petitioner  his  fee  as  aforesaid,  to  be  re- 
covered in  the  case,  petitioner  prays  to  be  per- 
mitted to  prosecute  the  case  for  his  fee,  and 
that  the  same  proceed  to  final  verdict  and 
judgm^t  for  his  use,  and  that  he  be  permitted 
to  show  the  value  of  the  premises,  and  to  re- 
cover one-half  thereof  as  his  fee  in  the  case, 
and  that  by  the  final  verdict  and  judgment  the 
premises  in  dispute  be  declared  to  be  subject 
to  the  lien  of  such  verdict  and  judgment  un- 
til the  same  shall  be  fully  satisfied.  The  jury 
found  **a  verdict  for  the  plaintiff,  for  the  use 
of  H.  B.  Strange,  for  the  sum  of  $100;  that 
this  verdict  be  a  lien  upon  the  premises  in  dis- 
pute, owned  by  the  defendant,  W.  J.  Bird." 
Upon  this  verdict  a  judgment  was  entered  that 
the  plaintiff  recover  of  defendant,  for  the  use 
of  H.  B.  Strange,  $100,  and  that  the  verdict 
be  a  lien  upon  the  premises  in  dispute,  owned 
by  defendant,  Bird,  for  said  sum  of  $100,  and 
that  plaintiff,  for  the  use  of  Strange,  recover 
$15.75,  costs  of  suit  Execution  issued  against 
the  goods,  etc.,  of  Bird,  for  $100,  prhicipal,  and 
future  interest,  and  $51.60  costs,  which  "John 
Doe,  ex  dem.  James  A.  Burgsteiner,  for  the 
use  of  H.  B.  Strange,  lately,"  etc.,  recovered. 
On  this  fi.  fa.  was  entered  the  bill  of  oosts,  in- 
cluded hi  which  was:  "Witnesses,  as  per  afll- 
davits  filed:  David  Spelr,  eleven  days,  at  sev- 
ty-five  cents;  William  Speir,  ten  days,  at  sev- 
enty-five cents;  Bill  Ck^e,  twelve  days,  at  sev- 
enty-five cents;  T.  J.  Gracen,  thirteen  days, 
at  seventy-five  centB,"-Hsaid  witness  fees 
amounthig  to  $34.50.  On  January  7,  1896,  the 
fi.  fa.  was  levied  upon  that  lot  of  land  in  the 
Tenth  district,  G.  M.,  of  Effingham  county,  "in 
the  village  of  Guy  ton;  being  an  undivided  one- 
half  Interest  in  two  acres,  more  or  less,  of 
land,  on  which  W.  J.  Bird  heretofore  resided,— 
said  two  acres  being  bounded  as  follows:  Be- 
ginning at  a  stake  on  the  west  side  of  the  Cen- 
tral Raihroad,  and  running  down  to  Corbet* s 
ditch,  thence  down  said  ditch  to  Corbet's  line, 
thence  up  said  line  to  said  Central  Railroad, 
in  an  easterly  direction  (said  half  hereby  lev- 
led  on  being  the  half  on  which  the  residence 
of  said  W.  J.  Bird  now  stands),  containing  one 
acre,  more  or  less.'*  Bird  interposed  an  affi- 
davit of  illegality,  which  was  demurred  to  gen- 
erally. The  demurrer  was  sustained,  and  to 
this  ruUng  Bird  excepted.     The  illegality  was 


upon  the  following  grounds:  (X)  The  Judg- 
ment on  which  the  fi.  taL  was  founded  was  for 
money  alone,  when  the  suit  in  which  it  was 
rendered  was  for  land  alone.  (2)  The  judg- 
ment does  not  follow  the  verdict,  in  that  the 
verdict  was  in  favor  of  H.  B.  Strange,  and 
the  Judgment  is  in  favor  of  James  A.  Burg- 
steiner, for  the  use  of  £L  B.  Strange.  (8)  The 
fi.  fa.  does  not  follow  the  judgment,  in  that  it 
is  in  favor  of  John  Doe,  ex  dem.  Burgsteiner, 
for  use  of  H.  B.  Strange.  (4)  The  fi.  fa.  was 
not  levied  until  January  7,  1896,  less  than 
four  weeks  prior  to  the  first  Tuesday  in  Feb- 
ruary, yet  the  sheriff  has  advertised  the  prop- 
erty for  sale  under  the  levy  on  the  first  Tues- 
day in  February.  (5)  The  sheriff  did  not  ad- 
vertise the  property  f<»:  sale  under  the  levy 
until  the  10th  day  of  January,  1896,  which 
was  less  than  four  weeks  from  the  first  Tues- 
day in  February,  the  day  <»i  which  it  la  so  ad- 
vertised for  sale.  (6)  The  oosts  taxed  by  the 
clerk,  aa  api>ears  from  the  bill  of  costs  entered 
on  the  fi.  fa.,  for  witness  fees,  are  illegal,  and 
without  authority  of  law.  (7)  The  levy  is  too 
uncertain  and  insufficient.  In  that  it  states  the 
property  levied  on  as  being  an  undivided  cme- 
half  interest  in  the  two  ex^res,  more  or  less, 
mentioned  in  the  levy,  and  further  on  states 
that  the  levy  is  upon  a  specific  half  of  said 
pr(^>erty.  Neither  metes,  bounds,  dimensions, 
nor  shape  are  given  of  the  specific  half,  so 
that  its  identity  is  not  sufficiently  set  out  in 
the  levy.  (8)  Because  the  property  sought  to 
be  levied  on  was  conveyed  by  defendant  to  H. 
G.  Wright,  by  deed  to  secure  debt,  under  sec-' 
tion  1969  of  the  Code,  on  February  4,  1892, 
which  debt  remains  unsatisfied,  and  the  title 
to  the  property  remains  in  said  Wright,  and 
not  in  affiant,  and  the  attempted  levy  is  for 
this  reason  void.  Neither  the  pleas  nor  am^id- 
ed  pleas  of  defendant  in  ejectment  are  in  the 
record,  though  they  are  specified  in  the  bill  of 
exceptions  aa  material  to  be  transmitted. 

A.  a  Wright,  for  plahitiff  in  error.  J.  G. 
&  D.  H.  Clark,  for  defendant  in  error. 

LITTLE,  J.  The  ofiElcial  report  shows  the 
facts. 

L  Counsel  for  plaintiff  in  error,  by  his  brief 
filed  here,  withdrew  from  our  consideration 
all  of  the  various  grounds  contained  in  the 
affidavit  of  illegality,  except  the  fourth,  fifth, 
and  seventh;  and  our  decision  will  be  con- 
fined to  a  review  of  the  questions  raised  by 
those  grounds,  and  whether  the  court  below 
erred  in  sustaining  a  general  demurrer  thereto. 
There  were  eight  specific  grounds  set  out  in  the 
affidavit,  in  each  of  which  it  was  claimed 
that  the  execution  had  issued  or  was  proceed- 
ing Illegally;  and  we  are  not  to  be  under- 
stood, hi  failing  to  give  them  notice  here^  as 
passing  in  favor  of  the  questions  xaised.  We 
have  simply  confined  consideration  to  those 
only  which  were  not  abandoned  on  the  argu- 
ment here.  The  fourth  and  fifth  grounds  of 
the  affidavit  which  appear  in  the  statement 
of  the  case  raise  the  question  of  the  time 
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neeessary,  under  the  law,  for  notice  by  ad- 
Tertlsement  of  a  sale  of  land  by  the  sheriff, 
and  allege  that  the  sheriff  is  proceeding  to  sell 
under  an  advertisement  of  less  than  four 
weeks.  To  determine  this  question,  it  will 
not  be  necessary  to  refer  specifically  to  l^s- 
latlon  on  the  subject  prior  to  the  act  of  1801. 
Formerly  thirty  days'  advertisement  was  re- 
quired, and  late^  advertisements  of  such  sales 
made  once  a  week  for  four  weeks  met  the  re- 
qnirementB  of  the  statute.  But  by  an  act  ap- 
proved October  21,  1891  (Acts  1890-91,  voL  1, 
p.  241),  which  is  a  very  general  and  compre- 
hensive enactment  on  the  subject,  previous 
laws  were  changed.  It  is  provided  in  this  act 
that  "it  shall  be  sufficient  and  legal  to  publish 
the  same  once  a  week  for  four  weeks  (that  is, 
one  insertion  each  we^  for  each  of  the  four 
weeks)  Immediately  preceding  the  term  or  day 
when  the  order  is  to  be  granted  or  the  sale 
is  to  take  place,  and  the  number  of  days  be- 
tween the  date  of  the  first  publication  and  the 
term  or  day  when  the  order  is  to  be  granted 
or  the  sale  to  take  place,  whether  more  or  less 
than  thirty  days,  shall  not  in  any  manner 
Inyalidate  or  render  irregular  the  said  notice, 
citation,  advertisement,  order  or  sale."  It  Is 
seldom  that  more  emphatic  language  is  found 
In  a  legislative  enactment,  and  it  is  rarely  the 
case  that  one  act  seeks,  by  the  multitude  of 
terms  used,  to  prevent  any  misconception  of 
the  legislative  will.  In  the  case  of  Boyd  v. 
McFarlin,  58  Ga.  208,  this  court,  hi  construing 
section  3047  of  the  Code  of  Georgia,  which  re- 
quired notices  of  sheriffs'  sales  of  land  to  be 
published  weekly  for  four  weeks,  held  that 
the  statute  was  not  met  by  publication  for  a 
■liorter  period  of  time  than  twenty-eight  days; 
In  other  words,  that,  when  the  statute  fixed 
the  period  at  once  a  week  for  four  weeks,  it 
meant  to  use  the  term  "week"  as  a  period 
(tf  time  consisting  of  seven  days,  and  that, 
when  there  should  be  a  publication  weekly  for 
four  weeks,  it  meant  once  tn  each  seven  days, 
so  as  to  give  notice  of  such  sales  for  twenty- 
eight  days  before  the  sale  should  take  place. 
This  was  the  law,  as  construed,  at  the  time 
the  act  of  1891  was  passed;  and  that  act  was 
intended  to  change  existing  law,  so  that,  If  a 
notice  oi  such  sale  should  be  made  once  a 
week  for  four  weeks,  such  advertisement 
would  be  sufficient,  without  reference  to  the 
number  of  days  which  might  so  elapse.  In 
ascertaining  the  legislative  intent  as  expressed 
by  the  act,  we  are  bound  to  conclude,  also, 
that  the  week  of  seven  days  was  not  intended 
to  be  taken  as  the  j>eriod  In  which  one  pub- 
lication only  of  the  notice  must  necessarily  be 
made,  because  such  was  the  statute  as  inter- 
preted by  the  court  at  the  time  of  the  passage 
of  the  act;  hence  the  act,  in  referring  to  the 
publication  to  be  made  once  a  week  for  four 
weeks,  means  a  calendar  week,  and,  if  notice 
Shan  be  made  on  any  day  of  a  calendar  week, 
that  shall  be  counted  as  a  publication  for  that 
week;  and  this  construction  would  allow  a 
notice  to  be  made  on  a  day  within  the  week 
when  the  sale  Is  to  take  place,  because  the  act 


expressly  excludes  computation  of  days.  Such 
Is  our  construction  of  the  act  of  1891.  It  is 
neither  our  province  nor  purpose  to  criticise 
Che  policy  of  this  legislation.  Were  we  to  do 
so,  I  should  be  disposed  to  doubt  the  wisdom 
of  sanctioning  a  sale  of  lands  taken  under  ex- 
ecution on  so  short  a  notice.  At  best,  comparer 
tlvely  few  persons  are  reached  by  the  publish- 
ed notices  appearing  once  in  a  week.  The  ob- 
ject of  the  advertisement  is  to  secure  as  many 
bidders  for  the  property  as  possible,  and  any 
legislation  which  tends  to  restrict  knowledge 
of  the  fact,  time,  and  place  of  sale  might,  not 
without  reason,  be  r^arded  as  working  injus- 
tice, not  only  to  the  creditor,  but  the  debtor 
as  welL  In  this  case,  the  advertisement  of  the 
sale  of  the  land  by  the  sheriff  was  made  first 
on  January  10th,  the  second  notice  would  ap- 
pear on  January  17th,  the  third  on  January 
24th,  and  the  fomlh  on  January  31st,  whUe 
the  sale  would  take  place  on  the  4th  day  of 
February,— just  26  days  after  the  advertise- 
ment first  appeared.  Nevertheless,  as,  under 
the  act  of  1891,  the  days  which  elapse  be- 
tween the  two  periods  are  not  to  be  computed, 
and  the  advertisement  would  appear  once  in 
each  of  the  four  calendar  weeks,  we  are  con- 
strained to  hold  that  such  advertisement  meets 
the  requirements  of  that  act. 

2.  The  law  <Ck>de,  S  3640)  declares  that  the 
levy  "shall  plainly  describe  the  property  levied 
on  and  the  amount  of  the  interest  of  the  de- 
fendant therein."  In  one  of  the  early  cases 
before  this  court  (Whatley  v.  Newsom,  10  Ga. 
74),  where  title  in  an  action  of  ejectment  rested 
on  the  sufficiency  of  the  description  of  the 
property  contained  In  a  sheriff's  deed  (which 
must  follow  the  levy),  Judge  Lumpkin,  in  hold- 
ing the  deed  void  for  uncertainty  of  descrip- 
tion, declares  the  rule  to  be  that  *the  thing 
sold  must  in  all  cases  be  specified  with  so 
much  precision  as,  from  the  description,  it  can 
be  reduced  to  certainty,"  and  quotes  approv- 
ingly from  an  opinion  of  (Chancellor  Kent:  "No 
person  attending  a  sheriff's  sale  can  know 
what  price  to  bid,  or  how  to  regulate  his  judg- 
ment, if  there  be  no  specific  or  certain  designa- 
tion of  the  property.  To  tolerate  such  judi- 
cial sales  would  be  a  mockery  of  justice.  The 
sheriff  cannot  sell  any  land  on  execution  but 
such  as  the  creditor  can  enable  him  to  de- 
scribe with  reasonable  certainty,  so  that  the 
people  whom  the  law  invites  to  such  auctions 
may  be  able  to  know  where  and  what  is  the 
property  they  are  about  to  purchase."  Follow- 
ing this  rule,  this  court,  hi  Rutherford  v.  (Craw- 
ford, 53  Ga.  138,  held  that  a  levy  on  land  con- 
sists in  the  entry,  and  the  sheriff,  after  the 
sale,  Is  to  put  the  purchaser  in  possession,  and 
"it  is  therefore  of  prime  importance  that  this 
entry  shall  be  complete."  It  should  describe 
the  property  with  sufficient  dlsthictness  to  en- 
able the  purchaser  to  know  what  he  is  buy- 
ing, and  to  enable  the  officer  to  put  the  buyer 
in  possession.  See,  also,  Brinson  v.  Lasslter, 
81  Ga.  42,  6  S.  E.  468.  It  has  also  been  held 
that  a  sale  and  conveyance  of  land  under  a 
levy  on  an  undefined  interest  are  void  for  up 
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certainty.  Williams  v.  Baynes,  84  Ga.  116, 
10  S.  SL  541.  The  levy  in  the  case  under  con- 
Blderatlan  is  made  on  a  specified  lot  of  land, 
as  the  property  of  the  defendant  The  levy  re- 
cites that  it  contains  one  acre,  and  is  an  undi* 
vided  half  interest  in  two  acres.  It  will  be  noted 
that  it  Is  not  an  undivided  half  interest  in  the 
lot  which  is  levied  on,  but  the  whole  lot,  con- 
taining one  acre,  is  levied  on  as  an  undivided 
half  interest  in  two  acres.  Tested  by  the  rules 
laid  down,  we  are  unable  to  say  that  the  levy 
attaches  to  an  undivided  half  interest  in  two 
acres,  because  such  an  interest  would  extend 
to  every  part  of  the  whole  which  is  not  levied 
on;  nor  can  we  say  that  the  levy  attaches  to 
a  particular  lot,  because,  while  a  lot  contain- 
ing one  acre  is  specified,  that  particular  part 
of  the  whole  is  described  as  an  undivided  half 
interest  in  two  acres.  The  levy  is  very  uncer- 
tain. A  purchaser  could  not  tell  what  he  was 
buying,  and  the  sheriff  would  find  some  dif- 
ficulty, at  least,  to  determine,  under  the  de- 
scription given,  what  particular  land,  as  well 
as  the  interest  in  it,  he  should  put  into  the 
possession  of  a  purchaser  under  a  sale.  Any 
conveyance  made  by  the  sheriff  containing  the 
description  set  out  in  the  levy  would  be  void 
for  uncertainty,  and  pass  no  title.  This  de- 
fect in  the  description  of  the  land  appearing 
in  the  levy  can,  when  the  sale  is  advertised, 
be  taken  advantage  of  by  affidavit  of  illegality. 
58  6a.,  supra.  The  court  tberefore  erred  in 
sustaining  a  demurrer  to  this  ground  of  the 
affidavit  of  illegality.  The  Judgment  of  the 
court  below  is  reversed. 


(100  Ga.  547) 

NORRIS  et  al.  v.  COLBY. 

(Supreme  Court  of  Georgia.     March  12,  1897.) 

Taxation— Entbt  in  Df.faultbb's  Naxb— Bxson- 
TioN— Owner  in  Possbssion. 

1.  Where  realty  Is  not  returned  for  taxation, 
and  the  owner  thereof  is  IcDown  to  the  tax  receiv- 
er, the  latter  mast,  under  section  847  of  the 
Political  Code,  enter  apon  the  digest  a  retam 
of  the  property  in  the  defaulter's  name;  and  in 
such  case  the  execution  for  the  tax  must  be  is- 
sued against  him.  Where  the  tax  officer  does 
not  know  who  is  the  owner  or  possessor  of  the 
unretomed  land,  the  property  itself  must,  under 
section  848,  be  assessed  for  taxation;  and  in 
that  event  the  execution  for  the  tax  is,  under 
section  908,  to  be  issued  against  the  property, 
and  not  against  the  taxpayer. 

2.  A  tax  collector  has  no  authority  of  law  to 
issue  a  tax  execution  against  land  in  rem  if  its 
owner  is  in  possession  thereof  at  the  time  when 
it  becomi^s  the  officer's  duty,  because  of  the  own- 
er's having  made  default  in  returning  the  land, 
to  malce  a  return  for  him. 

3.  An  execution  issued  under  such  circumstan- 
ces against  the  land  is  a  nullity,  for  want  of 
jurisdiction  in  the  officer  to  Issue  it,  and  conse- 
quently a  sale  thereunder  is  absolutely  void.  > 

4.  This  case  upon  its  facts  is  controlled  by 
the  law  as  above  laid  down;  and  the  losing  par- 
ties have  no  Just  or  legal  cause  for  complaining 
of  the  verdict  rendered. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Baker  county;  B. 
B.  Bower,  Judge. 
Action  by  Reuben  Coley  against  J.  T.  N<^ 


ris  and  others.    Judgment  for  plaintiff.    De- 
fendants bring  error.    Affirmed. 

D.  H.  Pope,  for  plaintiffs  In  error.  Wooten 
ft  Wooten,  for  defendant  in  error. 

FISH,  J.  The  tax  collector  of  Baker  coun- 
ty issued  an  execution  against  lots  of  land 
254  and  265  in  the  Eighth  district  of  said 
county,  for  the  amount  of  taxes  assessed  on 
said  lots,  for  the  year  1802,  as  property  unre- 
tumed  for  taxation,  the  owner  of  which  was 
unknown.  Armed  with  this  execution  as  his 
authority,  the  sheriff  of  the  county  levied  up- 
on, advertised,  and  sold  said  lots,  J.  T.  and  C. 
B.  Norris  becoming  the  purchasers  of  the  same, 
paying  |21  for  one,  and  $00  for  the  other.  At 
the  time- when  the  tax  collector  issued  his  fl. 
fa.,  prior  thereto,  and  at  the  time  of  the  sale, 
Coley  was  the  owner  and  occupier  of  said 
lots,  they  being  part  of  a  single  tract  of  land 
which  composed  his  farm,  his  residence  being 
located  upon  one  of  them.  Coley  brought 
his  petition  to  enjoin  the  Norrises  from  inter- 
fering  with  his  possession  and  enjoyment  of 
these  lots,  to  have  the  sale  of  the  same,  under 
said  tax  execution,  set  ^Ide,  the  deeds  made 
by  the  sheriff  to  said  purchasers  canceled,  and 
the  cloud  upon  his  title  removed.  Coley  al- 
leged that  he  did  not  know  of  the  sale  of  the 
land  for  taxes  until  more  than  a  year  had 
elapsed  thereafter,  and  that,  immediately  after 
this  information  came  to  him,  he  tendered  to 
the  defendants  the  amount  of  money  which 
was  necessary  in  order  to  redeem  the  land, 
which  they  refused  to  accept  The  defendants 
denied  Coley*s  allegations  as  to  his  want  of 
knowledge  about  the  sale,  alleged  that  he  had 
repeatedly  been  informed  of  said  sale,  and  of 
their  purchase  thereat  of  these  lots,  before 
the  expiration  of  12  months  after  the  sale,  and 
had  been  advised  and  told  to  redeem  them, 
which  he  stubbornly  refused  to  do  until  tbe 
statutory  period  of  redemption  had  expired. 
But  these  and  other  allegations  and  denials  in 
the  case  are  not  material  to  its  determination; 
for,  upon  its  uncontested  facts,  the  law,  as  set 
forth  in  the  headnotes,  is  bound  to  control  It, 
whether  these  disputed  issues  of  fact  wero  de- 
cided one  way  or  the  other.  Technically  speak- 
ing, Coley  had  not  returned  these  lots  for 
taxation,  for  the  law  requires  hmdowners  to 
return  their  lands  by  their  numbers,  and  €k>ley, 
while  returning  to  the  tax  receiver  the  full 
number  of  acres  of  land  whlcli  he  owned,  re- 
turned these  two  lots,  as  a  part  of  his  planta- 
tion, by  mistake,  as  Nos.  250  and  279,  be  not 
owning  any  lots  having  those  numbers.  Prac^ 
tlcally,  therefore,  he  did  return  them  for  tax- 
ation. While  this  seems  to  affect  the  sub- 
stantial Justice  of  the  case,  the  question  as  to 
whether  or  not  it  affects  the  law  ot  it  need  riot 
be  considered,  because,  as  will  be  seen  here- 
after, in  our  opinion  the  case  is  obliged  to  be 
decided  in  Coley's  favor  upon  other  grounds. 

1.  Section  847  of  the  Political  Code  pro- 
vides that  "if  any  person  fails  to  make  a  re- 
turn, in  whole  or  in  part,  or  fails  to  afElz  a 
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▼ahie  to  hi8  property.  It  is  the  duty  of  the 
recover  to  make  the  valuation  and  assess  the 
taxation  thereon,  and  in  all  other  respects  to 
ODuike  the  retom  for  the  defaulting  person, 
from  the  best  inf ormaticm  he  can  obtain,  and, 
haying  done  so,  he  shall  dnly  tax  in  the  last 
column  of  the  digest  agalnat  sudU  defaulter, 
after  haying  placed  the  proper  markbt  yalue 
or  spedflc  return  in  the  proper  oolumn,"  etc 
Section  848  proyides  that,  "if  there  is  taxable 
property,  real  or  personal,  in  a  county,  that  to 
the  satisfaction  of  the  receiver,  when  he  comes 
to  conclude  his  digest,  is  not  returned  by  any 
person,  and  he  does  not  know  the  owner  or 
possessor,  it  is  his  duty  to  assess  and  double 
tax  it,  describing  it  particularly;  and  the  same 
power  is  conferred  on  the  tax  collector  as  to 
such  property,  when  not  assessed,  or  overlook- 
ed, by  the  reoetver."  Section  908  says: 
"When  property  is  assessed  for  taxes  which 
has  not  been  returned  by  any  one,  as  soon  as 
assessed  Hie  tax  cc^ector  shall  at  once  issue 
execution  against  it  for  the  amount  due  and 
costs,  and  the  sherlft  shall  advertise  it  for 
sale  in  some  public  gazette  ninety  days  bo- 
fore  the  day  of  sale,  and  if  by  said  day  the 
taxes  are  not  paid,  it  shall  be  sold:  provided, 
renting  or  hhing  will  not  bring  the  requisite 
amount.  Whatever  overplus  there  may  be 
Shan  be  paid  over  to  the  ordinary  as  a  part  of 
the  educational  fund,  with  a  statement  of  the 
property  and  account  of  sales,  subject  to  the 
claim  of  the  true  owner  within  four  years." 
It  Is  evident  from  the  first-quoted  section  that 
where  realty  is  not  returned  for  taxation,  and 
the  owner  thereof  is  known  to  the  tax  receiv- 
er, such  officer  must  enter  upon  the  digest  a 
return  of  the  property  in  the  defaulter's  na&ie; 
and  in  such  case  the  execution  for  the  taxes 
must  be  issued  against  him,  as  it  would  be  Is- 
sued In  case  the  taxpayer,  hlmsdf  made  the 
return  and  failed  to  pay  the  taxes.  From  the 
second  section  quoted  it  is  equally  dear  that 
where  land  is  nnretumed  for  taxation,  and  the 
tax  officer  does  not  know  who  is. the  owner  or 
possessor  thereof,  the  assessment  must  be 
made  by  the  officer  upcm  and  against  the  proi>- 
erty  itself;  and,  as  in  sui^  case  the  tax  is  as- 
sessed against  the  land,  instead  of  against  its 
owner,  the  execution  is,  under  section  908,  to 
be  issued  in  rem,  and  not  against  the  tax- 
payer. Clearly,  then,  if  the  owner  or  posses- 
sor of  the  property  which  has  nbt  been  re- 
turned for  taxation  is  known  to  the  tax  officer, 
he  must  make  a  valuation  of  it,  in  the  name 
of  such  owner  or  possessor,  assess  the  tax 
thereon,  and  "in  all  other  respects  make  the 
return  for  the  defaulting  person,  from  the  best 
information  he  can  obtain."  He  cannot,  iif  he 
knows  who  is  the  own^  or  possessor  of  th^ 
property,  assess  it  as  property  whose  owner  or 
possessor  is  unknown;  nor  in  such  case  can  an 
execution  be  issued  against  the  property  itself. 
2.  When,  then,  in  contemplation  of  law,  is 
the  owner  or  possessor  of  property  which  ha9 
not  been  returned  for  taxation  unknown  to  the 
tax  officer,  or  when  can  it  legally  be  said  that 
8u<di  official  does  not  know  who  is  the  owner 


or  possessor  of  such  property?  Can  the  officer 
be  legally  held  to  have  been  ignorant  in  this 
respect  if  it  be  conclusively  shown  that  he 
could,  with  but  slight  effort,  have  obtained  the 
requisite  information?  Does  not  the  law, 
which  gives  him  the  authority  to  assess  the 
property  for  taxation  If  the  owner  or  possessor 
thereof  be  unknot^n  to  him,  imply  a  duty  upon 
his  part  to  use  reasonable  diligence  to  ascer- 
tain the  owner  or  possessor  before  he  thus  as- 
sesses the  property?  We  think  so.  As  it  is 
only  the  want  of  such  information  which  con- 
fas  upon  the  tax  receiver  or  cc^ector  the  au- 
thority to  assess  the  property  as  that  of  an 
unkDown  person,  and  to  issue,  or,  in  the  case 
of  the  receiver,  authorise  the  issuance  of,  an 
execution  against  the  property  itself,,  instead  of 
against  the  penson  liable  for  the  tax  on  it,  it 
seems  clear  to  us  that  it  is  the  duty  of  such 
officer  to  use  ordinary  diligence  in  endeavor- 
ing to  ascertain  who  is  the  owner  or  possessor 
of  the  property  before  he  determines  that  it  Is 
liable  to  be  assessed  by  him  for  taxation,  and 
sold,  under  a  tax  execution,  as  that  of  an  un- 
known person.  Oan  it  legally  be  said  that 
he  does  not  know  who  is  the  owner  or  pos- 
sessor of  land  when  the  owner  is  in  actual 
possessloa  of  it,  living  upon  it,  and  cultivating 
it?  We  apprehend  not  It  has  been  held  that 
**B.  tax  assessor  is  not  authorized  to  assess  and 
advertise  hinds  for  sale  as  the  property  of 
an  'unknown'  person  when  it  appears  that  he 
could  with  ordinary  diligence  have  ascertained 
who  the  real  owner  was."  Rapp  v.  Lowry, 
30  La.  Ann.  1272.  In  that  case,  Marr,  J., 
said:  "We  do  not  think  the  assessor  can  as- 
sess lands  as  the  property  of  a  person  'un- 
known' without  havhig  first  honestly  endeav- 
ored to  ascertain  the  name  and  residence  of 
the  owner."  The  supreme  court  of  Alabama 
decided  that  "lands  cannot  lawfully  be  as- 
sessed to  "unknown  owner'  If,  at  the  time  of 
making  the  assessment,  the  officer  had  the 
means  of  ascertaining,  by  proper  inquiry  and 
search,  who  the  owner  was,— such  as  the  own- 
er's occupation  or  open  possession,  or  other  in- 
formation which  would  make  known  the  own- 
er; and,  having  such  means  ot  information, 
he  cannot  assess  the  lands  to  'unknown  owner,' 
and  sale  under  the  assessment  would  be  void." 
Oliver  v.  Robinson,  68  Ala.  46.  Stone  J.,  de- 
livering the  opinion  of  the  court,  said:  "Pos- 
session and  occupation  of  lands,  in  the  absence 
of  all  other  proof,  is  prima  facie  evidence  of 
ownership,  and  is  constructive  notice  to  all 
persons  acquiring  an  adversary  hiterest  of  ev- 
ery right,  legal  or  equitable,  which  such  pos- 
sessor owns.  When  the  owner  or  claimant,  or 
any  one  holding  under  him,  is  in  the  actual 
occupation,  the  assessor  is  without  excuse  for 
assessing  such  lands  to  'owner  unknown.'  "  We 
think  that  the  authority  conferred  upon  the 
tax  officer  to  assess  property  as  that  of  an  un- 
known person  is  based  upon  a  want  of  knowl- 
edge as  to  the  owner  or  possessor  thereof,  aft- 
er an  honest  and  reasonable  efl^ort  to  obtain 
it;  and  if  such  knowledge  is  accessible  to  the 
officer,  by  the  use  of  ordinary  diligence,  hf 
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cannot  legally  be  said  to  be  without  It  Such 
an  effort  In  the  present  case  would  have  sure- 
ly Informed  the  tax  official  who  was  the  own- 
er or  possessor  of  these  two  lots  of  land. 
Certainly,  by  a  very  sllg-ht  inquiry  or  investi- 
gation, he  could  have  ascertained  who  was  the 
possessor  of  them;  for  Ooley,  the  owner,  was 
living  upon  one  of  the  lots,  cultivating  both  of 
them,  and  each  of  them  formed  a  part  of  a 
single  tract  of  land  comprising  his  plantation. 
There  was  therefore  no  legal  authority  or  ex- 
cuse for  assessing  these  lots  as  property  the 
owner  or  possessor  of  which  was  unknown. 

3.  In  order  to  compel  the  contribution  of 
the  landowner  to  her  support,  the  state,  with 
strong  hand,  seizes  his  property;  and,  brook- 
ing no  Ji}dicial  hiterference  with  the  speedy  ac- 
complishment of  her  purpose,  without  the  in- 
tervention of  Judge  or  Jury,  by  a  public  sale 
of  the  land,  she  devests  him  of  his  title,  and 
confers  It  upon  another.  It  is  true  that  she 
mitigates  the  severity  of  her  procedure  by 
providing  that  the  owner  may  redeem  the 
property  within  a  given  period  by  repaying  to 
the  purchaser  the  amount  of  money  which  he 
has  expended,  together  with  a  prescribed  pre- 
mium thereon.  But  the  summary  remedy  to 
which  she  resorts  when,  in  the  exercise  of  her 
sovereign  povrer,  she  thus  seizes  and  sells  a 
person's  land.  Is  in  derogation  of  the  estab- 
lished principles  of  the  common  law,  and  is.  In 
great  measure,  ex  parte.  Therefore  the  stat- 
utes from  which  the  power  of  her  officer  to 
seize  and  sell  the  land  can  only  be  derived 
are  to  be  strictly  amstrued.  Black,  in  his  val- 
uable work  on  Tax  Titles,  deduces  from  the 
authorities  on  the  subject  the  following  gen- 
eral rule:  **In  order  that  a  sale  of  land  for 
taxes  should  be  valid  and  unimpeachable,  and 
should  pass  a  good  title  to  the  purchase,  it  is 
necessary  that  all  the  preliminary  require- 
ments of  the  statutes,  made  conditions  to  the 
exercise  of  the  po^er,  and  designating  the 
various  proceedings  which  are  to  culminate 
in  the  sale,  should  have  been  strictly  complied 
with,  and  that  the  officers  who  execute  the 
power  should  follow  with  precision,  in  so  do- 
ing, the  course  marked  out  for  them  by  law, 
and  that  the  conditions  subsequent  to  the 
sale,  if  any,  should  be  duly  observed."  He 
says  that  "upon  this  i>olnt  the  authorities  are 
unanimous."  Black,  Tax  Titles,  S  155.  And 
Oooley,  the  learned  Jurist  says:  "Tax  sales 
are  made  exclusively  under  a  statutory  pow- 
er. The  officer  who  makes  them  sells  some- 
thing he  does  not  own,  and  which  he  can  have 
no  authority  to  sell,  except  as  he  is  made 
the  agent  of  the  law  for  the  purpose.  But 
he  is  made  such  agent  only  by  certain  steps 
whicb  are  to  precede  his  action,  and  which, 
under  the  law,  are  conditions  to  his  author- 
ity. If  these  fail,  the  power  is  never  creat- 
ed. If  one  of  them  f^ils,  it  is  as  fatal  as  if 
all  failed.  Defects  in  the  candftions  to  a  stat- 
utoiy  authority  cannot  be  aided  by  the  courts. 
If  they  have  not  been  observed,  the  courts 
cannot  dispense  with  them,  and  thus  bring 
into  existence  a  power  which  the  statute  only 


permits  when  the  conditions  have  been  foUj 
complied  with.  Neither,  as  a  general  role,  can 
the  courts  aid  the  defective  execution  of  a 
statutory  power.  They  may  do  this  when  the 
power  has  been  created  by  the  owner  him- 
self, and  when  such  action  would  presumptive- 
ly be  in  furtherance  of  his  purpose  in  creating 
It;  but  a  statutory  power  must  be  executed 
accordhig  to  the  statutory  directions;  and,  pre- 
sumptively, any  other  execution  is  opposed  to 
the  legislative  will,  instead  of  In  furth^ance 
of  it.  It  is  therefore  accepted  as  an  axIcMu, 
when  tax  sales  are  under  consideration,  that 
a  fundamental  condition  to  thehr  validity  is 
that  there  should  have  been  a  substantial  com- 
pliance witli  the  law  in  all  proceedings  of 
which  the  sale  was  the  culmination,  rniis 
would  be  the  general  rule  In  all  cases  in  which 
a  man  is  to  be  devested  of  his  freehold  by  ad- 
versary proceedings;  buit  spedal  reasons  make 
it  peculiarly  applicable  to  the  case  of  tax 
sales."  We  have  quoted  from  these  well- 
known  authors  in  order  to  show  the  stringen- 
cy of  the  general  rule  applied  by  the  courts 
of  this  country  in  cases  involving  the  validity 
of  tax  sales.  It  will  be  seen  from  the  above 
quotations  that  the  stringency  of  the  general 
rule  applies  not  only  to  the  conditions  which 
must  exist  before  the  power  to  sell  is  created 
in  the  officer,  but  also  to  the  regulations  pre- 
scribed by  the  statute  as  to  the  manner  in 
which  this  power  shall  be  executed.  This  is 
the  rule  that  obtains  in  most  of  the  states 
of  this  Union.  This  was  the  rule  which  pre- 
vailed in  Georgia  prior  to  the  adoption  of  our 
Code.  Brooks  v.  Rooney,  U  Ga.  423.  This 
court  has  decided,  however,  that  since  the 
adoption  of  the  Code,  executions  Issued  for 
state  and  county  taxes  stand  on  the  same 
footing,  as  to  the  levy  and  sale  of  the  proper- 
ty, as  executions  issued  upon  Judgments  at 
law.  Byars  v.  Gurry,  75  Ga.  515.  So  that 
now,  when  property  is  sold  for  state  and 
county 'taxes,  the  rule  as  to  the  levy  and  the 
sale  is  no  more  strict  than  the  one  applied  in 
cases  of  sales  under  Judgment  and  execution. 
This  modification,  by  our  Code,  of  the  gen- 
eral rule,  does  not  render  such  a  tax  sale  as 
the  one  now  under  consideration  a  valid  one; 
for  in  this  case  the  tax  officer  had  no  Juris- 
diction to  issue  an  execution  against  the  land, 
and  the  execution  issued  by  him  against  it 
was  a  nullity,  and,  consequently,  the  sale 
thereunder  was  absolutely  void. 

4.  This  case,  upon  its  admitted  facts,  is  con- 
trolled by  the  law  as  above  laid  down,  and 
the  losing  parties  have  no  Just  or  legal  cause 
for  complaining  of  the  verdict  rendered.  Judg* 
ment  affirmed. 


aOO  Qa.  566) 

ATLANTA  OONSOL.  ST.  BY.  00.  v. 

ARNOLD. 

(Supreme  Court  of  Georgia.     Biarch  12,  1807.) 

Dbath  of  Infant  Child-Faction  for  Davaobs. 

This  case,  in  principle,  is  controlled  by  the 

decision  rendered  by  a  majority  of  this  court. 


Ga.) 


GRAHAM  Y.  SMITH. 


as  then  constitated.  In  the  caae  of  Railway  Oo. 
T.  OoYenU  (last  tenn)  29  S.  B.  219,  which  deci- 
sion is  DOW  adhered  to  as  correct.  It  follows 
that  the  court  erred  in  not  sustaining  the  demur- 
rer to  the  declaration,  and,  this  being  so,  the  tri- 
al and  its  result  were  nugatory  and  Toid. 

Atkinson,  J^  dissenting. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  Bf. 
Reid,  Judge. 

Action  by  Gamett  Arnold  against  the  At- 
lanta Consolidated  Street-Rallway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in  er- 
ror. Arnold  &  Arnold  and  B.  H.  &  C.  D.  HiU, 
for  defendant  in  error. 

FISH,  J.  This  case,  in  principle,  is  con- 
trolled by  the  decision  of  the  majority  of  this 
court,  as  then  constituted,  in  the  case  of  Rail- 
way Co.  V.  CoTenla  (decided  at  the  last  term) 
29  8.  B.  219,  which  decision  is  now  adhered  to 
as  correct  In  that  case,  as  in  this,  a  father 
sought  to  recover  damages  for  the  death  of  his 
Infant  child,  alleged  to  have  been  killed  by  rea- 
son of  the  negligence  of  a  defendant  corpora- 
tion, and  alleged  that  the  child  was  able  to  and 
did  render  certain  specified  services,  which 
were  worth  so  much  per  month;  the  charac- 
ter of  the  alleged  services  being,  in  the  two 
cases,  much  the  same.  In  the  Ck>venia  Case 
the  plaintiff's  petition  alleged  that  the  child 
killed  was  1  year,  8  months,  and  10  days  old. 
In  the  present  case  the  allegation  is  that  the 
child  was  between  2^  and  3  years  old.  There 
was  a  demurrer  in  the  first  case  upon  the 
ground  that  the  plaintiff,  by  the  allegations 
In  his  petition,  showed  that  the  child  '*was  of 
rach  tender  years  as  to  be  unable  to  have  any 
earning  capacity,  and  hence  the  defendant 
could  not  be  held  liable  in  damages  for  the  kill- 
ing of  said  child,  even  if  negligently  done.** 
The  trial  court  overruled  that  demurrer,  and 
this  court  held  such  ruling  to  be  erroneous, 
and  that  "the  courts  will  take  Judicial  cogni- 
sance of  the  fact  that  an  infant  of  [such]  age 
is  incapable  of  rendering  valuable  services." 
In  the  case  which  we  have  now  under  consid- 
eration, there  was  a  demurrer  to  the  plain- 
tlfTs  petition,  two  grounds  of  which  were  (1) 
that  the  petition  was  "insufficient  in  law,  for 
that  it  does  not  state  any  valid  cause  of  ac- 
tion against  the  defendant;"  (2)  "that  the  child 
In  said  declaration  mentioned,  being  under 
three  years  of  age,  is  in  law  presumed  to  have 
been  unable  to  render  any  service."  So  the 
same  question  was  made  by  demurrer  In  both 
cases.  The  difference  In  the  ages  of  the  chil- 
dren hi  the  two  cases  is  not  sufficient  to  -au- 
thorize the  application  to  this  case  of  a  prin- 
ciple different  from  the  one  which  controlled 
the  decision  in  the  other.  The  reasons  given 
by  Chief  Justice  Simmons,  in  the  opinion  in 
the  Covenia  Case,  for  taking  Judicial  cogni- 
zance of  the  fact  that  a  child  less  than  2  years 
old  Is  incapable  of  rendering  "such  services 
as  would  authorize  the  parent  to  recover"  for 
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the  loss  of  them,  are  equally  applicable  hi  a 
case  where  the  chUd  for  whose  death  a  recov- 
ery is  sought  Is  alleged  to  have  been  betwe^ 
2%  and  3  years  of  age.  It  follows  that  the 
court  erred  In  not  sustaining  the  demurrer  to 
the  declaration,  and,  this  being  so,  the  trial  and 
its  result  were  nugatory  and  void.  Judgment 
reversed.  All  the  Justices  concurring  except 
LUMPKIN,  P.  J.,  disqualified,  and  ATKIN- 
SON,  J.,  dissenting. 


(102  Qa.  550) 
TALBOTT  et  al.  v.  COLLIEB. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 

JUSTIGB  OF  THB    PbAOB — PlbA  TO    JURISDIOTION— 

Waiver  by  Appbal— IxaurwciBHT  Sbbv- 
ICB — Appeal—Review. 

1.  When  in  a  Justice's  court  it  does  not  appear 
from  the  summons  that  the  plaintiff  had  split 
his  cause  of  action  so  as  to  bring  the  same  with- 
in the  jurisdiction  of  that  court,  an  objection  to 
the  Jurisdiction  upon  that  grouncl  cannot  he  made 
by  motion,  but  must  be  made  by  a  plea  to  the 
jurisdiction,  sworn  to  and  filed  in  the  first  in- 
stance. In  such  a  case,  where  no  plea  is  filed 
in  the  first  instance,  an  appeal  after  verdict 
waives  any  objection  to  the  jurisdiction. 

2.  Tlie  entty  of  an  appeal  from  a  judgment 
rendered  in  a  justice's  court,  and  the  subsequent 
trial  of  the  case  upon  its  merits,  without  objec- 
tion to  the  sufficiency  of  the  service,  amount  to 
a  waiver  of  service  in  the  first  instance. 

8.  There  being  sufficient  evidence  to  support 
the  verdict,  the  judgment  of  the  trial  judge  re- 
fusing to  set  it  aside  upon  writ  of  certiorari  will 
not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  John  0>llier  against  Talbott  A 
Sons.  Judgment  for  plahitifF.  Defendants 
bring  error.    Afllrmed. 

A.  W.  Lane  and  Smith  &  Jones,  for  pUUn- 
tiffs  in  error.  H.  F.  Strohecker,  for  defendant 
hi  error. 

PER  CURIAM.   Judgment  affirmed. 


(100  Oa.  484) 
GRAHAM  V.  SMITH. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 
Phopbrtt  in  Dog. 
The  owner  of  a  dog  has  such  a  property  hi 
it  as  will  enable  him  to  maintain  an  action  of 
trover  for  its  recovery  in  case  of  its  wrongful 
conversion. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  H.  Callaway,  Judge. 

Action  by  W.  W.  Smith  against  Andrew  S. 
Graham.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

The  following  is  the  official  report: 
Smith  brought  bail  trover  in  a  magistrate'! 
court  against  Graham  to  recover  the  posses- 
sion "of  one  terrier  slut,  named  Belle,"  de- 
scribing it,  to  which  he  claimed  title,  which 
he  alleged  was  worth  $10,  and  that  Graham 
was  in  possession  of  it,  etc.     Graham  de- 


28  SO  UTUBASTEIBK  RBPORTBB. 


(Gm. 


murred  generaUy,  because  under  the  laws  of 
Georgia  a  dog  is  not  property  for  dytt  pur- 
poses, is  not  and  could  not  be  tbe  subject- 
matter  of  conversion,  and  could  not  be  made 
tbe  subject-matter  of  contract,  baring  no 
value  in  law,  and  because  plaintllTs  remedy, 
if  any,  is  by  possessory  warrant  The  mag- 
istrate overruled  the  demurrer,  and  this  de- 
cision was  sustained  on  certiorari. 

Wm.  D.  Van  Pelt,  for  plalntifF  in  error. 
Sam.  F.  Oarlington,  for  defendant  In  error. 

LITTLE,  J.  The  official  report  states  the 
facts.  It -is  somewhat  difficult  to  determine 
the  status  of  the  dog  as  property  in  this 
state.  It  is  not  difficult  to  show  that  the 
owner  has  a  property  right  in  the  animal, 
but  it  is  difficult  to  define  the  nature  and 
extent  of  It  This  right  seems  to  be  better 
defined  at  common  law  than  it  is  by  the  con- 
struction which  this  court  has  put  upon  our 
statutes.  Our  constitution  (article  7,  §  2,  par. 
1)  impliedly  recognizes  dogs  as  property. 
It  provides  that  the  general  assembly  may 
Impose  a  tax  upon  such  domestic  animals  as, 
ft'om  their  nature  and  haMts,  are  destructive 
of  other  property.  It  is  true  that  this  pow- 
er to  tax  partalses  of  the  nature  of  a  police 
regulation,  and  is  made  the  exception  to  our 
uniform  and  ad  valorem  system  of  taxation; 
but  the  words  gluing  the  power  evidently  in- 
tend to  and  do  denote  the  dog  as  a  domestic 
animal,  and,  by  reference,  class  this  animal 
with  other  property.  Section  2965  of  the 
Code  recognizes  the  ownership  of  dogs,  in 
that  it  makes  the  owners  liable  to  suit  for 
the  recovery  of  damages  for  injuries  inflicted 
by  their  dogs  under  certain  circumstances. 
Section  4402  of  the  Code  maices  the  dog,  eo 
nomine,  a  subject  of  simple  larceny.  This 
provision,  however,  does  not  seem  to  bring 
the  dog  as  property  to  any  high  degree,  be- 
cause, in  speaking  of  all  other  domestic  an- 
imals, it  is  provided,  "and  also  a  dog"  may  be 
the  subject  of  simple  larceny,  implying  two 
things,— that  he  was  not,  therefore,  a  sub- 
ject of  simple  larceny,  nor  was  he  a  domestic 
animal.  To  one  of  us,  at  least,  a  possible 
reason  why  the  dog  may  not,  by  common 
conseut,  have  been  accorded  a  place  among 
domestic  animals  not  more  worthy  and  even 
less  valuable,  is  suggested  by  a  learned  writ- 
er (Grotius)  when  he  says,  "The  reason  why 
some  creatures  fly  and  avoid  us  is  not  the 
want  of  gentleness  and  mildness  on  their 
part,  but  on  ours."  In  Jemlson  v.  Railroad, 
75  Ga.  444,  which  was  an  actioq  against  a 
railroad  company  for  the  negligent  and  mali- 
cious killing  of  a  dog  by  the  operation  of  a 
train  of  cars,  it  was  held  that  a  dog  is  prop- 
erty only  in  a  qualified  sense,  and  that  such 
an  action  would  not  lie;  and  in  the  case  of 
Patton  V.  State,  93  Ga.  Ill,  19  S.  B.  734.  it 
was  held  that  the  willful  and  malicious  kill- 
ing of  a  dog  was  Dot  an  IndictaNe  offense, 
under  section  4627  of  our  Code.  In  the  lat- 
lur  case,  however,  the  ruling  was  based  on 


the  construction  that  the  subjects  of  that  par- 
ticular statute  were  Inanimate  property.  In 
the  case,  however,  of  Manning  v.  Mltcherson, 
69  Ga.  447,  It  was  ruled  that  the  Uw  of  this 
state  contemplated  that,  to  have  property  in 
animals  which  are  wild  by  nature,  the  owner 
must  have  them  withio  his  actual  possession, 
custody,  or  control,  and  this  may  be  done  by 
taming,  domesticating,  or  confining  them;  and 
it  was  ruled  also  in  that  case  that  a  possess- 
ory warrant  would  lie  for  the  recovery  of  a 
bird  when  so  in  possession;  and  animals,  by 
that  decision,  come  under  the  same  class.  It 
is  therefore  apparent  that  an  owner  has  prop- 
erty in  his  dog,  and  that  this  property  is 
sufficient  to  support  an  action  to  recover  pos- 
session of  it  when  such  has  been  lost 

Dogs  have  been  held  to  be  property  by  the 
courts  in  the  District  of  Columbia,  in  Kansas, 
Texas,  Connecticut,  Tennessee,  Michigan,  Ne- 
braska, Utah,  and  perhaps  in  other  states. 
A  contrary  ruling  has  been  made  hi  several  of 
the  other  states.  His  status  seems  to  be 
more  clearly  defined  defined  by  the  common 
law.  The  compilers  of  the  American  &  Eng- 
lish Encyclopedia  of  Law  (volume  1,  p.  584) 
Uy  down  the  proposition  that  "at  common 
law  the  dog  is  considered  a  tame,  harmless, 
and  docile  animal."  If  this  be  true,-'and  our 
investigation  does  not  bear  it  out  to  its  fuD 
meaning,— then  the  owner  can  have  an  abso- 
lute property  hi  such  animals,  because  "ani- 
mals which  are  of  a  tame  and  domestic  na- 
ture are  the  subjects  of  absolute  property .'' 
7  Am.  &  Eng.  Enc.  Law,  p.  572.  The  latter 
proposition  is  supported  by  reference  to  a 
number  of  authorities.  We,  however,  think 
that  Chancellor  Kent  more  correctly  lays  down 
the  common-law  rule  that  "animals  ferae  na- 
tur«,  so  long  as  they  are  reclaimed  by  the  art 
and  power  of  man,  are  also  the  subject  of  a 
qualified  property,"  and  that,  "while  this  qual- 
ified property  continues,  it  is  as  much  under 
the  protection  of  law  as  any  other  propaty, 
and  every  invasion  of  it  Is  redressed  in  the 
same  manner."  2  Kent,  Comm.  S  348w  Thus, 
it  has  been  held  that  trover  lies  for  wild 
geese  which  have  been  tamed,  but  which, 
without  regaining  thehr  natural  liberty,  have 
strayed  away.  Amory  v.  Flyn,  10  Johns.  102. 
So,  also,  for  domestic  fowls.  Leonard  v. 
Belknap,  47  Vt  603.  Blackstone  declares 
that  the  property  hi  a  dog  is  base  property, 
but  that  such  property  is  sufficient  to  main- 
tain a  civil  action  for  its  loss.  4  Bl.  Commu 
236.  Professor  Schouler,  In  his  treatise  on  tbe 
Law  of  Personal  Property  (section  49),  pro- 
nounces the  dog  to  be  a  tame  animal,  from 
which  definition  it  would  appear  that  an  own- 
er can  acquire  an  absolute  property  in  the 
animal;  and  he  distinguishes  this  animal  from 
such  others  as  pr<^)erty  can  be  acquired  in 
only  by  possession.  So,  it  win  be  seen  that 
at  the  common  law  and  under  our  statutes  the 
owner  has  property  in  his  dog,  and  not  only 
so,  but  such  property  right  is  sufficient  to 
maintain  a  civil  action  to  recover  its  posses- 
sion. 


Q«.) 
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In  the  oue  now  ander  consideration  the  de- 
fendant In  error  brought  an  action  of  trover  In 
a  Justice's  court  to  recover  possession  of  his 
dog.  A  demurrer  was  filed  to  the  proceeding 
in  that  coxut,  whidi  was  overruled  by  the 
magistrate,  and  the  case  talcen  to  the  superior 
court  by  writ  of  certiorari;  whereupon  the 
Judge  of  the  latter  court  held  that  the  ruling 
of  the  magistrate  was  correct  So  do  we,  on 
the  authorities  before  ref^red  to.  The  action 
of  trover,  while  changed,  with  us  in  some  re- 
spects, was  originally  a  special  action  on  the 
case,  in  favor  of  any  person  who  had  a  gen- 
eral or  special  property  in  goods  against  any 
person  who  wrongfully  withheld  them  from 
his  possession.  The  special  or  qualified  prop- 
erty which  has  been  shown  to  exist  In  ani- 
mals of  this  diaracter  is  sufficient  to  support 
this  action.  The  action  lies  for  every  species 
of  personal  property,  animate  or  inanimate.  6 
Wait,  Act  &  Def.  pp.  128,  155.  The  question 
was  expressly  ruled  in  the  state  of  Massachu- 
setts, even  though  the  courts  of  that  state  had 
declared  that  the  property  right  in  a  dog  was 
only  a  qualified  one.  See  Oummings  v.  Per- 
ham,  1  Mete.  (Mass.)  555.  The  question  was 
likewise  ruled  in  Blnstead  v.  Buck,  2  W.  Bl. 
top  page  1117.  The  judgment  of  the  court  be- 
low la  a^rmed« 


(100  Ga.  ass) 

HARRISON  et  aL  v.  TATB  et  al.  (two  cases). 

(Supreme  Court  of  Georgia.     March  4,  1897.) 

PaKOI«   EviDENCB  —  CONSTRCCTIOX  OF  C0XTRACT8. 

1.  The  defense  in  each  of  these  cases  turning 
upon  the  true  meaning  of  two  written  contracts, 
to  arrive  at  which  it  was  essential  to  construe 
the  same  together,  and  their  meaning,  when  thus 
construed,  being  unambigaoos,  parol  contempo- 
raneous evidence  to  exfrfain  the  same  was  inad- 
missible; and  no  suffldent  or  satisfactory  evi- 
dence was  offered  to  show  that  subsequently  to 
the  execution  of  the  second  of  these  contracts 
any  new  and  distinct  agreement  between  the 
parties  had  been  made. 

2.  The  court  properly  construed  the  instru- 
ments in  question  and  committed  no  error  In 
directing  verdicts  in  the  plaintiffs'  favor. 

(Syllabus  by  the  Ck)urt.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Actions  by  F.  C.  Tate  and  others  against 
James  P.  Harrison  and  others.  Actions  con- 
solidated. Judgment  for  plaintiff  Tate,  and  de- 
fendants bring  error.    ACQrmed. 

Harrison  &  Peeples  and  John  L.  Hopkins, 
for  plaintiffs  In  error.  R.  N.  Holland  and  An- 
derson, Felder  &  Davis,  for  defendants  in  er- 
ror. 

FISH,  J.  On  March  2r,  1884,  F.  G.  Tate, 
William  Tate,  and  S.  G.  Tate,  by  written  in- 
strument, leased  for  99  years,  with  privilege  of 
renewal  in  perpetuity,  to  Qements  and  others, 
all  their  interests  in  the  marble  in  certain 
lands  (describing  them  by  number,  section,  and 
district)  in  Pickens  county,  Ga.  The  consid- 
eration was  $28,000.  and  in  addition  thereto  a 


royalty  of  8  cents  per  cubic  foot  on  all  marble 
quarried  and  sold  from  these  lands;  the  roy- 
alty not  to  be  less  than  $2,000  nor  more  than 
$3,000  per  annum,  payable  quarterly;  and,  it 
not  paid  within  30  days  after  maturity,  the 
lease  was  to  be  forfeited,  and  the  marble  to  re- 
vert to  the  Tates.  On  Felwruary  11,  1891,  Wil- 
liam and  F.  0.  Tate  entered  into  the  following 
contract  with  James  P.  Harrison: 

''Georgia,  Fulton  County.  Be  it  known  that 
Wm.  and  F.  G.  Tate,  of  Pickens  county,  Ga., 
and  Jas.  P.  Harrison,  of  Fulton  county,  Ga., 
agree  and  contract  as  follows,  to  wit:  Wm. 
and  F.  C.  Tate  agree  to  assign  and  transfer  to 
Jas.  P.  Harrison  an  undivided  three-fourths 
(%)  Interest  in  the  lease  of  the  marble  Interest 
in  lot  of  land  number  three  hundred  and 
twenty-two  (322)  In  the  5th  district  and  Sec- 
ond section  of  Pickens  county,  Ga.;  an  undi- 
vided one-half  (^  interest  in  the  lease  of  the 
marble  Interest  in  lots  numbers  three  and  thir- 
ty-six (3  &  36)  in  the  Fourth  district  and  Sec- 
ond section  of  Pickens  countyf—and  to  guaran- 
ty the  payment  of  twelve  hundred  dollars  per 
annum  from  said  Interest  to  be  assigned,  dur- 
ing the  continuance  of  said  lease,  to  said  Har- 
rison; said  sums  to  be  collected  and  applied  as 
hereinafter  stipulated.  The  lease  hereinbefore 
referred  to  Is  the  lease  made  by  Wm.,  S.  O., 
&  F.  G.  Tate  to  Henry  0.  Clements  and  oth- 
ers on  March  27th;  1881,  and  which  was  re- 
corded on  March  29th,  1884,  in  the  ofQce  of 
the  clerk  of  the  superior  court  of  Pickens 
county,  Ga.  The  said  Wm.  &  F.  G.  Tate 
further  agree  to  convey  to  said  J.  P.  Har- 
rison three-fourths  of  the  reversionary  interest 
to  the  marble  of  said  lot  322,  subject,  however, 
to  the  rights  of  Samuel  Carter,  and  also  to 
convey  to  said  Harrison  one-half  of  the  rever^ 
slonaiy  interest  to  the  marble  on  lots  thra^ 
and  thirty-six,  above  mentioned;  said  convey- 
ance to  be  by  warranty  deed,  except  as  to 
2-21  parts  of  the  marble  Interests  in  lot  No.  36v 
to  which  they  are  to  give  said  Harrison  a  quit- 
claim. The  term  'reversionary  interest,'  as 
used  above,  means  the  interest  in  the  marble 
upon  said  lots,  subject  to  the  lease  above  men- 
tioned. Said  Wm.  &  F.  G.  Tate  further  agree 
to  convey  to  said  Harrison,  by  warranty 
deed,  an  undivided  one-half  hiterest  in  one 
hundred  and  twenty  acres  of  lot  290  in  the 
5th  district  and  Second  section  of  Pickens 
county,  being  all  of  said  lot  except  the  forty 
acres  deeded  to  John  Hendrlck,  as  appears  in 
Book  D,  p.  218,  of  the  Books  of  Deeds  in  the 
clerk's  office,  superior  court,  of  said  county  of 
Pickens;  also,  the  undivided  one-half  of  sixty 
acres  of  lot  No.  287  in  the  5th  district  and  Sec- 
ond section  of  Pickens  county,  being  the  sixty 
acres  deeded  to  James  Vaughn  and  (3aleb  Grif- 
feth,  as  appears  of  record  in  said  clerk's  office, 
in  Deed  Book  G,  pp.  182  and  183;  also,  eighty- 
nine  acres,  more  or  less,  off  the  east  side  of  lot 
254  in  the  5th  district  and  Second  section  of 
Pickens  county,  and  fifteen  acres  of  lot  No. 
287  in  the  Fifth  district  and  Second  section  of 
said  county,  more  particularly  described  in  a 
deed  from  W.  B.  Tate,  adm'r  of  Caleb  Jooc-n, 
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to  F.  C.  Tate;  also,  lot  No.  306  In  the  12th  dis- 
trict and  2nd  section  of  said  county,  except 
one-half  the  mineral  Interest  therein,  reserving 
to  F.  G.  Tate  the  prlTilege  of  getting  fire  wood 
therefrom  for  his  personal  nse^  and  that  of  his 
family;  also,  twenty  acres  of  lot  307  in  the 
said  12th  district  and  Second  section,  lying  op- 
posite the  present  residence  of  F.  G.  Tate, 
bounded  on  the  north  by  the  Bull  Gap  road, 
east  by  what  is  known  as  the  *W.  H.  Sim- 
mons Property,'  and  south  by  the  Marietta 
and  North  Ga.  R.  R.;  said  tract  being  some- 
what triangular  in  shape,-— running  to  a  point 
where  Bull  Gap  road  crosses  the  railroad.  The 
consideration  of  the  above  agreements  Is  that 
the  said  Harrison  has  already  paid  the  sum  of 
one  thousand  dollars,  the  receipt  of  which  is 
hereby  acknowledged,  and  he  is  to  give  his 
promissory  notes,  payable  to  F.  G.,  Wm.  B., 
and  P.  M.  Tate,  of  the  date  of  this  contract,— 
one  for  one  thousand  dollars,  payable  in  sixty 
days;  one  for  fifteen  hundred  dollars,  payable 
in  four  months;  one  for  fifteen  hundred  dol- 
lars, payable  in  six  months;  one  for  five  thou- 
sand dollars,  payable  within  twelve  months; 
one  for  six  thousand  dollars,  payable  within 
eighteen  months;  and  one  for  six  thousand 
dollars,  payable  within  two  years,— the  three 
first-mentioned  notes  to  be  indorsed  by  Z.  D. 
Harrison,  and  all  the  notes  to  bear  interest  at 
the  rate  of  six  per  cent,  per  annum  from  the 
date  thereof.  It  is  further  agreed  that  Wm. 
&  F.  G.  Tate  are  to  collect  the  rental  accruing 
on  said  lease  until  the  final  payment  herein 
provided  toe,  and  deduct  the  amount  thereof 
from  the  note  last  to  fall  due.  The  said  F.  G. 
Tate  is  to  have  the  right  to  the  farming  inter- 
est in  said  lot  805  until  the  maturity  and  pay- 
ment of  the  notes  above  mentioned.  It  is  ex- 
pressly understood  that  nothing  herein  con- 
tained is  to  interfere  with  the  rights  of  the 
said  Clements  and  others  or  their  assigns  un- 
Aer  the  above-mentioned  lease,  and  that  the 
guaranty  by  Wm.  &  F.  G.  Tate  as  to  the  pay- 
ment of  said  twelve  hundred  dollars  per  an- 
num is  not  to  extend  or  be  binding  beyond  the 
time  of  a  forfeiture  of  such  lease  by  said  elem- 
ents and  others,  or  their  assigns,  should  such  a; 
forfeiture  happen.  The  words  three-fourths' 
and  to'  interlined  before  signing. 

•*Thi8  Feby.  11,  1891. 

"Witness: 
"P.  M.  Tate.  Wm.  Tate. 

"W.  B.  Tate.  F.  G.  Tate. 

"Jas.  P.  Harrison. 

"Feby.  24th,  isai.  Received  and  accepted 
in  lieu  of  the  notes  mentioned  in  the  foregoing 
contract,  the  following  notes,  to  wit: 

"One  t(x  1965.00,  due  two  months  after  date. 

*'One  for  $1,500.00,  due  four  months  after 
date. 

''One  for  $1,500,  due  six  months  after  date. 

"One  for  $4,000,  due  twdve  months  after 
date. 

"One  for  $1,000,  due  twelve  months  after 
date. 

"One  for  $6,000,  due  eighteen  months  after 
date. 


''One  for  $6^000,  doe  twenty-four  months 
after  date. 

"All  signed  by  Jas.  P.  Harrison,  and  the  one 
for  $4,000,  due  twelve  months  after  date,  in- 
dorsed by  Z.  D.  Harrison;  and  all  drawing 
■Ix  per  cent  interest  from  Feby.  Uth,  1891. 

"F.  G.  Tate, 
"P.  M.  Tate, 
"W.  B.  Tate." 

On  February  11,  1892,  the  Tates  and  James 
P.  Harrison  entered  into  a  second  contract, 
which  was  as  follows: 

"Whereas,  William  and  F.  C.  Tate  agreed 
to  sell  to  J.  P.  Harrison  certain  marble  and 
other  interests  in  and  to  lots  of  land  numbers 
three  and  thirty-«ix  in  the  Fourth  district  and 
Second  section,  and  three  hundred  and  twen- 
ty-two, two  hundred  and  ninety,  and  two  hun- 
dred and  eighty-seven  in  the  5th  district  and 
Second  section,  and  other  lots  and  parts  of 
lots  of  land  in  Pickens  county,  all  of  which 
are  fully  set  forth  in  a  contract  made  by 
said  pakles  on  the  Uth  day  of  Feb'y. 
1891;  and  whereas,  said  Harrison  gave  to  F. 
G.  Tate,  W.  B.  Tate,  and  P.  M.  Tate  certain 
promissory  notes,  the  said  notes  being  the  pur- 
chase money  for  said  land;  and  whereas, 
some  of  said  notes  are  now  past  due:  It  is 
hereby  agreed  by  and  between  the  parties  to 
said  contract,  the  holders  of  said  notes,  and 
Z.  D.  Harrison,  indorser  on  one  of  said  notes, 
that  in  consideration  that  said  notes  falling 
due  between  the  date  of  said  contract  and  the 
first  day  of  December,  1892,  will  not  be  sued 
or  put  out  for  collection  by  said  T&tes  until 
said  first  day  of  December,  1892,  said  J.  P. 
Harrison  agrees  that  all  of  said  notes  given 
for  said  land,  falling  due  before  the  1st  of 
December,  1892,  or  now  due,  shall  draw  8% 
interest,  instead  of  6%  interest,  after  they 
fall  due,  from  the  date  they  fall  doe,  except 
the  note  indorsed  by  Z.  D.  Harrison,  which 
shall  draw  6%,  and  that  the  title  to  the  lands 
described  in  said  contract  of  Feb'y  11th,  1891, 
shall  remain  in  Wm.  and  F.  G.  Tate  until  all 
the  notes  given  therefor  are  fully  paid. 

"This  Feb.  11,  1892. 

T.  M.  Tate. 
"W.  B.  Tate. 
"Jas.  P.  Harrison. 

"Assented  to:    Z.  D.  Harrison. 

"F.  0.  Tate. 
"Wm.  Tate." 

On  December  13,  1892,  F.  0.,  W.  B.,  and  P. 
M.  Tate  brought  two  suits  in  the  city  court  of 
Atlanta  (one  against  Jas.  P.  Harrison,  as 
maker,  and  Z.  D.  Harrison,  as  indorser)  on 
the  note  for  $4,000,  dated  February  24,  1891, 
and  due  12  months  after  the  date  thereof,  and 
the  other  against  James  P.  Harrison,  on  the 
six  notes  signed  by  James  P.  Harrison  alone,  ^ 
dated  February  24,  1891,  and  due  at  different 
times.  To  the  petition  hi  the  suit  last  men-  , 
tioned  a  copy  of  the  contract  of  February 
11,  1802,  was  attached  as  an  exhiblL  James 
P.  Harrison  filed  his  pleas,  alleging,  substan- 
tially, the  following,  viz.:  That  the  considera- 
tion of  the  notes  sued  on  is  stated  in  the  con- 
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'  tract  of  February  11, 1801,  a  copy  of  which  Is 
attached  as  an  exhibit  to  his  pleas.  That  the 
material  part  of  said  contract,  and  that  part 
without  which  he  would  not  have  executed 
the  notes.  Is  the  agreement  (1)  to  transfer  and 
assign  the  undivided  interest  of  F.  C.  and 
Wm.  Tate  in  the  lease  of  the  marble  interest 
in  the  lots  of  land  (No&  3,  36,  and  322)  men- 
tioned in  said  contract;  (2)  to  guaranty  to 
him  a  payment  of  $1,200  per  annum  from  said 
interest  during  the  continuance  of  the  lease 
mentioned  in  the  contract;  (3)  to  coav^  to 
him  by  warranty  deed  the  reversionary  inter- 
ests of  F.  C.  and  Wm.  Tate  in  the  marble  in 
said  lots  of  land;  (4)  to  convey  to  him  by 
warranty  deed  the  other  lands  described  In 
said  contract  That  no  transfer  and  assign- 
ment to  him  of  said  interests  have  been  made. 
That  no  guaranty  has  ever  been  given  to  him, 
and  that  no  warranty  deed,  either  to  the  re- 
versionary interest  in  the  marble,  or  to  any 
of  the  lands  described  in  the  contract,  has 
ever  been  delivered  to  him.  That  the  agree- 
ments on  the  part  of  the  Tates  to  make  said 
transfer  and  assignment,  to  execute  said  war- 
ranty, and  to  convey  by  warranty  deed  said 
reversionary  interests  in  the  marble  and  the 
other  lands  described  in  the  contract,  were 
conditions  precedent  to  the  payment  of  the 
notes  sued  on,  and  that  such  was  the  under- 
standing and  construction  of  said  contract  by 
the  parties  thereto,  as  is  shown  by  an  agree- 
ment made  between  him  and  the  Tates,  dated 
February  11,  1892,  a  copy  of  which  is  attach- 
ed to  the  pleas  as  an  exhibit  The  pleas  fur- 
ther allege  that  the  lands  referred  to  In  the 
contract  of  February  11,  1892,  title  to  which 
was  to  remain  in  William  and  F.  0.  Tate  un- 
til the  notes  should  be  paid,  did  not  include 
the  marble  interests  covered  by  said  lease, 
and  that  the  lands  so  referred  to  constituted 
a  very  small  part  of  the  consideration  for  the 
notes,— «t  most  not  exceeding  $2,000.  The 
pleas  further  allege  that  at  the  time  the  de- 
fendant made  and  delivered  the  notes,  and 
frequently  thereafter,  F.  C.  Tate,  with  whom 
defendant  made  the  contract  of  February  11, 
1801,  and  to  whom  he  made  and  delivered  the 
notes,  agreed  and  promised  that  in  consider- 
ation for  the  notes  he  (F.  O.  Tate)  would  se- 
cure from  S.  C.  Tate,  the  owner  of  the  balance 
of  said  lease,  and  the  balance  of  the  rever- 
sionary Interest  in  the  marble  on  lots  Nos.  8, 
S6,  and  822,  an  offer  to  sell  his  interest  to  the 
defendant  at  about  the  same  rate  defendant 
had  agreed  to  pay  for  the  interest  agreed  to 
be  conveyed  by  William  and  F.  C.  Tate;  that 
said  agreement  and  promise  made  by  F.  O. 
l^te  constituted  part  of  the  consideration  for 
the  notes;  and  that  no  such  offer  had  ever 
been  procured  by  F.  C.  Tate.  Because  of  the 
failure  of  consideration  pleaded,  defendant 
prayed  a  rescission  of  the  contract  of  Febru- 
ary 11,  1891,  and  for  Judgment  against  the 
plaintiffs  for  $1,000  paid  by  him  on  said  con- 
tract with  interest  at  7  per  cent  per  annum 
from  the  date  of  payment  to  wit  February 
11, 1891.     By  agreement  of  counsel  and  an  or- 


der of  court,  the  two  cases  were  tried  togeth^ 
er.  Plaintiffs  put  in  evidence  all  the  notes 
sued  on,  and  the  contract  of  February  11, 
1892.  The  defendants  put  in  evidence  the 
Qanents  lease  contract  of  March  27,  188^ 
and  the  contract  of  February  11, 1891.  J.  P. 
Harrison  was  introduced  as  a  witness  in  his 
own  behalf,  and  testified  as  follows:  When 
he  made  the  trade  with  the  Tates,  and  gave 
the  notes  sued  on,  separate  valuations  were 
placed  on  the  lands  and  the  marble  interest 
by  him  and  the  Tates.  The  Tates  knew  he 
intended  to  use  the  conveyances  that  they 
were  to  make  to  him  for  the  purpose  of  rais- 
ing money  to  pay  the  notes.  He  had  no  oth- 
er means  to  pay  the  notes,  and  the  Tates 
knew  it  There  was  an  agreement  between 
him  and  the  Tates  that  the  conveyances  men- 
tioned in  the  first  contract  between  them 
were  to  be  made  before  the  notes  were  paid. 
There  was  an  understanding  between  the 
parties,  contemporaneously  or  subsequently  to 
the  making  of  the  second  contract  as  to  what 
was  meant  by  the  word  "lands,"  where  said 
contract  provides  that  the  title  to  the  lands 
described  in  the  first  contract  shaU  remain  in 
the  Tates  until  the  notes  given  therefor  are 
fully  paid.  (The  witness  offered  to  teatity  aa 
to  what  such  understanding  or  agreement 
was,  but  the  court  would  not  allow  him  to  do 
so.)  By  the  second  contract  the  marble  in- 
terest was  to  be  conveyed  to  him,  and  the 
guaranty  given  to  him.  The  title  to  the  "wild 
lands"  (as  he  called  them)  was  to  be  held  by 
Tate,  because  of  the  fact  that  Tate*s  resi- 
dence was  on  one  of  the  lots.  Tate  was  to 
have  the  right  also,  to  use  the  wood.  The 
witness  did  not  care  particularly  about  the 
titles  to  the  lands  last  mentioned  remaining  in 
Tate,  as  the  same  did  not  amount  to  much. 
Wild  lands  would  sell  there  for  from  one  to 
five  dollars  an  acre.  There  was  no  marble  in 
those  lands  to  which  Tate  was  to  reserve  title. 
The  understanding  referred  to  was  between 
witness  and  the  Tates  as  well  after  as  before 
the  signing  of  the  contracts.  The  same  agree- 
ment continued  afterwards,  all  the  while. 
The  witness  had  numerous  interviews  with 
Mr.  Tate  after  the  execution  of  the  second 
contract.  William  and  F.  O.  Tate  have  nev- 
er assigned  and  transferred  to  witness  the  in- 
terest in  the  lease  of  the  marble  in  the  lots 
specified  in  the  contracts,  nor  executed  to  him 
the  guaranty  of  $1,200  per  annum  during  the 
continuance  of  the  lease,  nor  executed  to  him 
conveyances  of  the  reversionary  interests  in 
the  marble  specified  In  the  contract,  nor  con- 
veyed to  him  by  warranty  deed  the  lands  de- 
scribed in  the  contract,  nor  made  to  him  a 
quitclaim  to  the  lands  that,  under  the  con- 
tract, were  to  be  quitclaimed.  At  two  dif- 
ferent times,  before  and  after  the  making  ot 
both  contracts,  he  had  an  agreement  with  F. 
O.  Tate  as  to  securing  witness  a  deed  to  the 
other  rights  or  interest  of  S.  C.  Tate  in  these 
lands  and  the  marble  interest  F.  C.  Tate 
has  never  secured  or  presented  to  him  the  of- 
fer of  S.  C.  Tate  to  sell  the  other  marble  at 
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the  same  rate  aa  agreed  on  with  the  others. 
On  cross-examination  he  farther  testified:  As 
to  the  agre^nent  he  had  with  Garter  (F.  O.) 
Tate,  !n  a  conversation  had  after  making  the 
second  contract  Tate  distinctly  said  that  he 
would  endeavor  to  secure  the  fractional  inter- 
est that  was  held  by  Mr.  Stephen  (S.  O.) 
Tate;  that  he  would  secure  that  interest  held 
by  Steve  Tate,  which  he  knew  it  was  neces- 
sary for  witness  to  have  before  witness  could 
pay  the  notes;  that  he  would  secure  an  offer 
from  Steve  Tate,  If  possible  to  do  so,  before 
the  maturity  of  those  last  notes,  and  in  case 
he  failed  to  do  so  the  trade  was  immaterial 
with  him,  and  it  could  be  canceled  by  the  fall 
of  that  year.  "The  contract  was  given  in 
March  or  April,— somewhere  along  there,— and 
he  said.  If  he  failed  to  secure  the  option  by 
the  fall  of  that  year,  that  the  contract  would 
be  canceled,  as  it  was  immaterial.  We  dis- 
cussed his  retaining  the  homestead  land  on 
which  he  resided,  and  the  farming  interest, 
and  the  firewood  that  he  wanted  to  get  off  of 
it.  He  said  that  he  would  cancel  the  con- 
tract in  November  of  that  year.  We  discuss- 
ed the  conveyance  of  the  reversionary  inter- 
est of  that  mineral,— in  other  words,  that  the 
contract  be  carried  out.  This  conversation 
about  the  mineral  interest  was  about  the 
mineral  Interest  he  agreed  to  convey  to  me. 
It  was  to  be  transferred  and  assigned  at 
once  on  the  execution  of  the  last  contract 
Q.  Did  he  say  so?  A.  That  is  my  recollection 
of  the  understanding  we  had  all  along.  Mr. 
Tate  knew  quite  as  well  as  I  did  that  I  was 
insolvent,  and  could  not  pay  him  $500  to  save 
my  life,  on  those  notes,  and  that  is  the  reason 
why  the  transfer  would  have  to  be  made. 
My  memory  is  refreshed  as  to  what  occurred 
between  Mr.  Tate  and  myself  after  the  exe- 
cution of  this  last  contract  The  understand- 
ing between  us  was  that,  these  notes  being 
for  a  large  sum  of  money,  this  agreement  was 
not  to  be  enforced,  nor  the  notes  put  out  for 
collection,  In  case  I  failed  to  secure  the  inter- 
est of  S.  O.  Tate."  On  motion  of  plaintiffs' 
counsel  the  court  ruled  out  all  the  testimony 
of  James  P.  Harrison,  and  directed  verdicts 
for  plaintifTs  in  both  cases.  Defendants 
made  a  motion  for  a  new  trial,  it  being  agreed 
that  one  motion  for  new  trial  could  be  made 
to  cover  both  cases.  The  motion  was  over- 
ruled, and  defendants  excepted. 

1.  The  defense  In  each  of  these  two  cases 
depended  upon  the  real  meaning  of  the  con- 
tract made  February  11»  1802,  construed  in 
connection  with  the  one  made  February  11, 
189L  By  reference  to  this  last-mentioned 
contract  It  will  be  seen  that  William  and  F. 
0.  Tate  agreed  therein  (1)  to  assign  and 
transfer  to  James  P.  Harrison  all  their  in- 
terest in  the  royalty  under  the  Clements' 
lease;  (2)  to  guaranty  to  him  that  the  profits 
from  the  royalty  to  be  assigned  would 
amount  to  $1,200  annually  during  the  contin- 
uance of  the  lease;  (3)  to  convey  to  him  by 
warranty  deed  all  their  reversionary  estate 
in  the  marble,  except  s/n  parts  of  the  mar- 


ble in  lot  S6,  to  which  they  were  to  give  Um 
a  quitclaim;    and  (4)  to  convey  to  him  by 
warranty  deed  an  undivided  half  interest  In 
certain  nonmineral  lands  in  Pickens  county. 
The  contract  then  declares  that  '^he  consid- 
eration of  the  above  agreements  is  that  the 
said  Harrison  has  already  paid  the  sum  of 
$1,000,"  and  is  to  give  certain  notes.    The 
payment  of  the  money  and  the  giving  of  the 
notes  are  not  stated  to  be  in  consideration  of 
the  sale  and  conveyance  of  the  nonmineral 
lands,  the  reversionary  estate  in  the  marble 
and  the  royalty,  with  a  warranty  as  to  its 
profits;  but,  by  the  language  of  the  contract 
this  payment  and  the  giving  of  the  notes 
seem  to  have  been  the  consideration  for  the 
Tates*  agreement  to  sdl  and  convey  all  the  prop- 
erties described.     And,  if  this  be  true,  then  the 
payment  of  the  purctiase  money  by  Harrison, 
and  the  execution  and  delivery  of  the  convey- 
ances, with  warranties,  by  the  Tates,  were 
Intended  to  be  concurrent  acts.    The  begin- 
ning of  the  second  contract  is  significant   It 
was  made  February  11,  1882,  Just  a  year 
after  the  first  was  executed,  when  both  par- 
ties had  had  ample  time  to  consider  every 
feature  of  their  bargain,  and  each  to  fully 
understand  whether  or  not  the  other  had 
complied  with  all  the  obligations  undertaken 
in  the  first  contract    The  first  sentence  be- 
gins,   "Whereas,   William  and   F.   O.   Tate 
agreed  to  sell  [italics  ours]  to  Jas.  P.  Harri- 
son certain  marble  and  other  Interests,"  etc. 
If  the  first  contract  was  in  fact  a  sale;   if; 
under  its  terms,  the  parties  intended  that  the 
Tates,  in  consideration  of  the  payment  of  the 
$1,000  and  the  giving  of  the  notes  by  Harri- 
son, should,  before  the  notes  were  paid,  exe- 
cute and  deliver  to  him  an  assignment  of  the 
royalty,  with  a  warranty  as  to  its  profits,  and 
warranty  deeds  to  the  reversionary  interest 
in  the  marble,  and  to  the  nonmineral  lands, 
—why  did  they,  in  this  last  contract  desig- 
nate the  first  contract  as  an  "agreement"  to 
sell?    Whatever  may  have  been  the  inten- 
tion of  the  parties  in  the  first  contract  as  to 
when  the  Tates  should  convey  the  proper- 
ties described  therein  to  Harrison,— whether 
it  was  to  be  done  upon  the  payment  of  the 
$1,000  and  the  giving  of  the  notes,  or  upon 
the  payment  of  all  the  notes,— we  are  of  opin- 
ion that  there  is  no  ambiguity  on  this  point 
in  the  last  contract;  for  here  it  is  provided 
that  "the  title  to  the  lands  described  in  said 
contract  of  Feb.  11th,  1891,  shall  remain  in 
William  and  F.  C.  Tate  until  all  the  notes  giv- 
en therefor  are  fully  paid."    (Italics  ours.) 
It  is  evident  that  the  word  "lands,"  as  here 
used,  relates  to  the  entire  consideration  of  the 
notes;  for  we  find  in  other  parts  of  this  con- 
tract the  expressions,  "Said  notes  being  the 
purchase  money  for  said  land,"  and  "Said 
notes  given  for  said  land."    It  is  therefore 
manifest  that  the  parties,  in  agreeing  tliat 
"the  title  to  the  lands  described  in  said  con- 
tract of  Feb.  11th,  1891,  shall  remain  in  Wm. 
and  F.  0.  Tate  until  the  notes  given  therefor 
are  fully  paid,"  intended  to  provide  for  the 
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reservation  of  title  by  the  Tates  to  all  the 
subject-matters  of  the  contracts  to  which  the 
Tates  at  the  outset  had  title,  tIz.  the  roy- 
alty, the  reyerslonary  Interest  In  the  marble, 
and  all  the  other  lands,  until  all  the  notes 
should  be  paid.  While  the  Tates  could  not 
retain  title  to  an  unexecuted  warranty,  still 
the  warranty  was  part  of  the  consideration 
of  the  notes,  and  most  likely  would  have 
been  Included  in  the  assignment  or  transfer 
of  the  royalty.  It  would  certainly  be  rather 
an  anomalous  proceeding  to  execute  and  de- 
liver a  warranty  of  the  royalty,  while  re- 
taining title  to  the  royalty  itself.  The  last 
contract  being  free  from  ambiguity,  parol, 
contemporaneous  evidence  to  explain  the 
same  was  not  admissible.  There  was  no 
sufficient  or  satisfactory  evidence  that  sub- 
sequently to  the  execution  of  the  last  con- 
tract any  new  and  distinct  agreement  was 
made  between  the  parties.  The  evidence 
ruled  out  only  tended  to  show  the  contempo- 
raneous or  subsequent  construction  given  to 
the  written  contract  by  the  parties,  and  the 
rule  Is  that  such  evidence  is  not  admissive 
when  the  meaning  of  the  contract  is  clear 
and  unambiguous. 

2.  The  court  below  properly  construed  the 
instruments  in  question,  and  committed  no  er- 
ror In  ruling  out  the  oral  evidence  and  direct- 
ing verdicts  in  the  plaintiffs'  favor.  Judg- 
ment In  each  case  afl^med. 


(100  Oa.  493) 

HBIiMLY  V.  DAVIS. 
(Supreme  Goort  of  Georgia.     March  8,  1897.) 
Appeal  prom  County  Court. 
Where  suit  is  brought  in  the  county  court 
for  a  sum  exceeding  $50  in  amount,  which  re- 
sults, upon  the  trial,  in  a  judgment  for  the  plain- 
tiff^ uie  defendant  mar  enter  an  appeal  to  the  su- 
perior court;   and  this  Is  true,  even  though  the 
defenses  interposed  by  the  defendant  in  the  coun- 
ty court  were  stricken  upon  demurrer;   and  the 
dismissal  of  such  appeal,  upon  the  ground  that 
certiorari,  and  not  appeal,  was  the  remedy,  was 
error. 
(Syllabus  by  the  Court) 

EhTor  from  superior  court,  Effingham  comir 
ty;  R  Falllgant,  Judge. 

Action  by  J.  F.  Davis  against  C.  H.  Helm- 
ly.  From  a  Judgment  of  the  superior  court 
dismissing  an  appeal,  defendant  brings  error. 
Reversed. 

J.  G.  &  D.  H.  Clark,  for  plaintiff  in  error. 
H.  B.  Strange,  for  defendant  in  error. 

LITTLB,  J.  The  question  Uivolved  In  this 
case  Is  the  right  of  a  party  to  a  suit  in  a 
county  court  for  an  amount  exceeding  $50  to 
enter  an  appeal  to  the  superior  court  from  a 
Judgment  rendered  in  the  county  court.  It 
Is  contended  by  the  defendant  in  error  that, 
where  the  judgment  in  the  county  court  rests 
solely  upon  legal  questions,  an  appeal  to  the 
superior  court  does  not  lie,  but  that  the  only 
remedy  of  the  party  so  cast  is  by  the  writ  of 
ccrtiorarL     In  the  case  under  review,  certain 


pleas  were  filed  by  the  defendant  in  the  coun- 
ty court,  and,  being  demurred  to,  were  strick- 
en, and  Judgment  rendered  for  the  plaintiff. 
The  defendant  appealed  to  the  superior  court, 
and  on  motion  of  counsel  for  plaintiff  the  lat- 
ter court  dismissed  the  appeal,  holding  that 
the  striking  of  the  defendant's  pleas  in  the 
county  court  involved  a  question  of  law  only, 
and  that,  therefore,  certiorari  was  the  proper 
remedy,  and  not  appeal.  In  this  ruling  we 
think  the  court  erred.  Section  4214  .of  the 
Civil  Code  declares:  "If  either  party  Is  dis- 
satisfied with  the  Judgment  of  the  county 
Judge,  and  the  principal  sum  claimed,  or  dam- 
ages claimed,  exceeds  fifty  dollars,  said  party 
may  enter  an  appeal  from  such  Judgment, 
within  four  days,  under  the  same  rules  and 
regulations  as  are  provided  for  appeals  in  • 
this  Code.'*  The  right  of  appeal  given  under 
this  section  Is  dependent  upon  the  principal 
sum  claimed.  If  such  sum  exceeds  $50,  and 
the  party  is  dissatisfied  with  the  Judgment 
rendered  in  the  case,  it  is  his  right  to  enter 
an  appeal  ftom  that  Judgment  to  the  superior 
court.  By  section  4453  of  the  Civil  Code  it  is 
also  provided  that  '*ln  all  dvil  cases  tried  and 
determined  by  a  county  Judge,  or  a  Justice 
of  the  peace,  or  a  notaiy  public  who  is  ex 
officio  Justice  of  the  peace,  and  on  all  confes- 
sions of  judgments  before  either  of  said  offi- 
cers, where  the  sum  or  property  claimed  is 
more  than  fifty  dollars,  either  party  may,  as 
a  matt^  of  right,  enter  an  appeal  to  the  su- 
perior court'*  A  fair  construction  of  these 
sections  of  our  Code  gives  to  a  party  dissat- 
isfied with  a  Judgment  rendered  by  any  of 
the  officers  enumerated  the  right  of  an  appeal 
to  the  superior  court  in  all  cases  where  the 
amount  claimed  is  over  $50.  It  is  the  amount 
claimed,  and  not  the  amount  recovered,  which 
determines  the  right  of  the  party  to  appeal. 
Taylor  v.  Blasingame,  73  Ga.  112.  Under 
the  provisions  of  the  constitution  (Civ.  Code, 
S  5S56)  there  may  be  an  appeal  either  to  a 
Jury  in  a  Justice's  court  or  an  appeal  to  the 
superior  court  in  all  cases  under  such  regu- 
lations as  may  be  prescribed  by  law,  and  the 
sections  of  the  Code  to  which  we  have  re- 
ferred are  the  regulations  which  are  pre- 
scribed in  cases  of  appeal.  In  the  case  of 
Tibbs  V.  Williamson,  61  Ga.  74,  this  court,  in 
construing  the  provision  of  the  constitution 
Just  referred  to,  held  that  it  did  not,  by  its 
terms,  change  existing  laws  so  as  to  allow  an 
appeal  in  cases  where  the  amount  claimed  is 
under  $50.  So  that  the  legislation  found  in 
the  Code  making  provision  for  appeals  to  the 
superior  court  is  in  harmony  with  the  consti- 
tutional provision  on  this  subject  In  Taylor 
V.  Blasingame,  73  Ga.  Ill,  this  court  distinct- 
ly held  that  when  the  sum  claimed  in  a  suit 
in  the  county  court,  either  as  a  debt  or  dam- 
ages, exceeds  $50,  the  party  against  whom 
Judgment  is  rendered  has  the  right  to  appeal 
to  the  superior  court  The  case  of  Brown  v. 
Robinson,  01  Ga.  275,  18  S.  B.  156,  is  very  full 
and  explicit  in  its  rulings  on  the  question 
here  presented.    There  the  contention  was 
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that  the  plaintiff  Introduced  evidence  to  prove 
his  acconnt,  and  the  defendant  introduced 
none  to  support  his  plea,  nor  to  make  any 
conflict  of  evidence,  so  that  no  question  of 
fact  was  involved;  and  the  sole  question  was 
as  to  the  legal  sufficiency  of  the  plaintiff's 
evidence  to  establish  the  account  It  was 
ruled  that  the  contention,  if  true,  as  to  the 
point  that  no  question  .of  fact  was  involved, 
would  not  defeat  the  right  of  appeal,  although 
it  was  further  ruled  that,  if  such  contention 
were  true,  it  might  entitle  the  defendant  to 
waive  his  right  of  appeal,  and  have  the  Judg- 
ment reviewed  by  the  superior  court  on  cer- 
tiorari. Chief  Justice  Bleckley,  In  his  rea- 
soning, there  says:  "In  order  to  bring  certi- 
orari, he  would  have  to  eliminate  questions 
of  fact,  and  reduce  the  case  to  one  of  mere 
questions  of  law;  but  the  right  of  appeal 
would  not  be  lost  by  so  doing,  unless  he  elect- 
ed not  to  appeal,  but  to  proceed  instead  by 
certiorari.  He  could  not  have  both  reme- 
dies. He  might  have  either,  at  his  election. 
He  can  appeal  in  any  case  provided  for  un- 
der sections  286  and  3610a  of  the  Code  of 
1882,  and  he  can  do  this  irrespective  of  any 
classification  of  the  question  or  questions 
which  the  case  Involves,  and  irrespective  of 
whether  certiorari  could  be  brought  or  not. 
Questions  of  fact  will  restrict  his  remedy  to 
appeal,  but  questions  of  law  will  not  restrict 
Ills  remedy  to  certiorari."  This  court  has  also 
ruled  in  Express  Co.  v.  Hilton,  94  Ga.  450,  20 
S.  E.  126,  that  where  the  amount  claimed  is 
over  $50,  and  there  was  a  confession  of  judg- 
ment in  a  Justice's  court,  the  party  making 
such  confession  might  appeal  from  the  Judg- 
ment rendered  thereon  to  the  superior  court 
The  correct  rule  of  law,  therefore,  as  we  un- 
derstand it,  is  that,  where  a  Judgment  is  ren- 
dered, either  in  a  county  court  or  Justice's 
court,  in  a  suit  where  the  amount  claimed  is 
more  than  $50,  the  party  dissatisfied  with 
that  Judgment,  in  all  cases  where  the  ques- 
tion involved  is  one  of  law  merely,  may  sue 
out  the  writ  of  certiorari  to  have  such  ques- 
tion reviewed,  or  he  may  appeal  to  the  su- 
perior court;  but,  if  the  Judgment  In  such 
case  involves  questions  of  fact,  the  remedy 
Is  by  appeal  only,  and  not  by  certiorari. 
Judgment  reversed. 


(100  Ga.  508) 

TEMPLES  V.  EQUITABLE  MORTG.  CO. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 

Mortgage  bt  Married  Woman— Imfeachmbnt— 
Plbadiko. 
Where  a  married  woman  has  executed  a 
note  and  mortgage  to  secure  the  payment  of  a 
sum  which,  from  the  recitals  in  such  note  and 
mortgage,  appears  to  have  been  loaned  to  her, 
and  upon  the  faith  of  her  separate  estate,  ^e 
is  not  entitled  to  impeach  the  transaction  by 
showing  that  the  papers  were  executed  to  secure 
the  payment  of  ner  husband's  debts,  and  not 
her  own,  unless  she  alleges  in  her  plea,  and 
proves,  that  at  the  time  of  their  execution  the 
lender  knew  that  the  transaction  was  merely 
colorable,  and  was  a  scheme  or  device  by  which 


her  own  property  was  pledged  to  the  payment  of 
the  debt  of  her  hnsbano. 
(Syllabus  by  the  Court) 

Error  from  superlcnr  court  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  the  Equitable  Mortgage  Company 
against  SalUe  Temples.  Judgment  for  plalntifT. 
Defendant  brings  error.    Affirmed. 

Chambers  &  Polhill,  for  plaintilT  In  error. 
Dessan  &  Hodges  and  Payne  &  Tye,  for  de- 
fendant hi  error. 

LITTLE,  J.  The  record  shows  that  the 
plaintiff  In  error  made  an  application  in  writ- 
ing to  the  Georgia  Security  &  Investment  Com- 
pany to  negotiate  for  her  a  loan  of  $1,200,  and 
proposed  to  secure  the  payment  of  that  loan 
by  a  mortgage  on  certain  real  estate  in  Bald- 
win county.  The  application  contained  cer- 
tain statements  and  representations  concerning 
the  nature  and  value  of  the  land,  made  for  the 
purpose  of  securing  the  loan.  Among  these 
were  that  there  were  no  Judgments  or  other 
liens  except  a  mortgage;  that  she  had  no  hi- 
debtedness  other  than  this;  that  she  was  the 
wife  of  John  T.  Temples.  A  written  atUdavit 
of  the  truth  of  the  statements  in  the  applica- 
tion was  made  by  the  plaintiff  in  error,  and 
attached.  Accompanying  these  papers  was 
also  an  agreement,  constituting  the  invest- 
ment company  her  agent  to  negotiate  a  loan 
of  $1,200  on  five  years'  time,  bearing  Interest 
at  6  per  cent  per  annum,  and  prescribing  the 
nature  of  the  note  and  mortgage  to  be  executed 
by  her.  In  this  she  agreed  to  pay  the  invest- 
ment company  $228  as  commissions  to  negoti- 
ate the  loan.  She  also  authorised  her  agent  to 
pay  off  all  liens  on  the  property,  which  she 
recited  to  be  $1,000.  These  papers  all  bore 
date  March  29, 1889.  The  record  also  contains 
copy  of  a  promissory  note  for  $1,290,  principal 
and  coupons  for  interest,  made  to  the  Equita- 
ble Mortgage  Company,  dated  April  17,  1888, 
signed  by  plaintiff  in  error;  also  copy  of  a 
deed  conveying  title  to  the  land  described  hi 
the  application,  to  secure  payment  of  the  note; 
also  affidavit  of  the  plaintiff  In  error  to  the 
effect  that  the  money  received  by  her  on  the 
loan  negotiated  by  the  Georgia  Security  &  In- 
vestment Company  is  for  her  sole  use  and 
benefit,  and  is  not  to  be  used  in  payment  of 
her  husband's  debt  Copy  of  the  check  for 
the  money,  payable  to  R.  W.  Roberts,  agent  of 
Sallie  Temples,  follows;  also  a  receipt  for 
$1,290,  less  commissions  as  agreed,  from  the 
Georgia  Security  &  Investment  Company* 
signed  by  plaintiff  in  error.  The  evidence 
showed  that  the  loan  was  negotiated  through 
the  investment  company  with  the  Equitable 
Mortgage  Company,  as  the  result  of  the  appli- 
cation made  by  plaintiff  in  error.  The  mort- 
gage company  brought  suit  on  the  note,  and 
prayed  a  general  judgment  against  the  de- 
fendant and  a  special  Judgment  against  the 
land.  The  plaintiff  In  error  demurred  to  so 
much  of  the  petition  as  prayed  for  a  special 
judgment  against  the  land,  on  the  ground  that 
it  was  situate  in  Baldwin  county,  and  the  su- 
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perior  covrt  of  Bibb  county  had  no  Jurtedlc- 
tion  to  fi^rant  a  special  Uen  th^eon.  The  de- 
mnrrer  was  oyerruled,  and  exception  pendente 
lite  taken.  Besides  demurring  to  the  petition, 
the  plaintiff  in  error,  by  answer,  denied  in- 
debtedness, admitted  the  execution  of  the  note, 
and  ayerred  that  it  was  given  to  the  plaintiff 
for  the  loan  of  $1,290  to  her  husband;  that 
she  never  contracted  for  the  loan  of  any  sum 
ha  consideration  of  the  note,  nor  did  she  re- 
ceive the  money  mentioned  in  the  note  from 
plaintiff  or  Its  agents,  but  the  note  was  ex- 
ecuted for  money  which  her  husband  said  he 
had  borrowed;  that  the  deed  was  executed 
to  secure  an  indebtedness  of  her  husband;  that 
no  consideration  passed  to  her;  that  she  never 
contracted  any  indebtedness  to  plaintiff;  that 
the  land  was  her  separate  property;  and  prayed 
the  deed  should  be  canceled.  On  the  trial, 
plaintiff  hitroduced  the  note  and  deed.  Mrs. 
Temples  testified  for  ho-self  that  she  executed 
the  note  and  deed;  was  the  wife  of  J.  T.  Tem- 
ples at  that  time;  that  she  signed  the  applica- 
tion, agreement,  affidavit,  etc.,  which  were  in- 
troduced 'by  the  plaintiff.  Verdict  was  for 
plaintiff.  A  motion  for  new  trial  was  made 
on  the  general  grounds:  Because  the  court 
erred  hi  overruling  the  demurrer;  because  the 
court  refused  to  permit  Mrs.  Temples  while  a 
witness  to  testify  as  to  the  time,  and  the  pur- 
pose she  had  in  signing  the  application  for  the 
loan;  because  the  court  erred  in  refusing  to 
allow  Mrs.  Temples  to  testify  whether  the  loan 
was  procured  by  herself  or  husband,  her  hus- 
band having  died  before  the  trial;  because  the 
court  erred  in  refusing  to  allow  her  to.  testify 
as  to  whether  Roberts  was  her  agent,  or 
whether  the  money  was  loaned  to  her  or  her 
husband.  The  motion  for  new  trial  was  over- 
ruled.    Defendant  excepted. 

In  the  argument  here  the  main  ground  of 
error  insisted  on  was  the  refusal  of  the 
court  to  allow  the  plaintiff  in  error  to  testi- 
fy as  set  out  In  the  motion  for  new  trial. 
In  effect,  the  answer  to  the  petition  set  up 
the  defense  that  the  loan  for  which  the  note 
was  given  was  a  debt  of  the  husband,  and 
that  her  separate  estate  was  not  Uable  there- 
for, notwithstanding  she  had  signed  the 
note,  nor  did  the  plaintiff  take  any  title  un- 
der the  conveyance  made  by  her  to  secure 
said  note,  because  It  was  to  secure  such 
debt  of  the  husband.  The  issue  made,  there- 
fore, was  whether  the  debt  was  the  wife's, 
who  made  the  application  and  executed  all 
the  papers,  or  that  of  her  husband.  It  was 
not  denied  that  the  plaintiff  In  error  signed 
the  application  for  the  loan;  that  the  prop- 
erty described  was  her  separate  estate;  that 
she  made  an  agreement  with  the  investment 
company  to  allow  it  a  given  commission  to 
negotiate  the  loan  applied  for,  and  appoint- 
ed a  third  person  her  agent  to  receive  the 
money  for  her.  And  it  appears  from  the 
record  that  on  this  application  the  company 
negotiated  the  loan  for  the  plaintiff  in  error, 
and  that  she  made  affidavit  that  the  loan 
was  for  her  sole  use,  and  not  for  the  use 


or  benefit  of  her  husband;  and  she  also  exe- 
cuted the  note  payable  to  the  defendant  in 
error,  and  secured  it  by  a  conveyance  of  her 
real  estate,  according  to  the  terms  of  the 
application.  The  answer  to  the  petition 
fails  to  allege  that  the  company  lending  the 
money  had  any  notice,  actual  or  construc- 
tive, that  the  money  sought  to  be  borrowed 
was  for  the  husband. 

It  must  be  remembered  that  by  the  statuta 
a  married  woman  is  vested  with  the  powers 
of  a  feme  sole  as  to  her  separate  estate,  with 
only  certain  named  restrictions.  She  can- 
not bind  such  estate  by  any  contract  of 
suretyship,  nor  by  any  assumption  of  the 
debt  of  her  husband.  A  sale  of  her  sepa- 
rate estate  to  a  creditor  of  her  husband  in 
payment  of  his  debt  is  void.  Other  than  as 
thus  excepted,  she  has  been  vested  with 
power  to  contract  as  to  her  separate  estate. 
Notwithstanding  the  statute  declares  her 
acts  within  the  prohibited  limits  absolutely 
void,  this  court  has  repeatedly  held.  In  con- 
struing the  statute,  that  in  the  hands  of  a 
bona  fide  holder  for  value,  who  purchased 
the  same  before  due,  without  notice,  her 
contract  made  within  the  forbidden  limit  is 
valid  as  to  Buch  purchaser,  and  binds  her. 
Perkins  v.  Rowland,  68  Ga.  661;  Strauss  v. 
IiMend,  73  Ga.  782.  In  Sutton  v.  Aiken,  62  Ga. 
733,  is  an  able  argument  on  the  rights  of  mar- 
ried women  to  contract  with  reference  to  the 
restrictions  Imposed  by  the  statute.  There, 
Bleckley,  J.,  speaking  for  the  court,  says: 
"Our  conclusion  is  that  a  conveyance  amen- 
able to  section  1783  of  the  Code  is  absolutely 
void  as  between  the  maker  and  all  persons 
affected  with  notice,  but  that  a  subsequent 
bona  fide  purchaser  for  value  and  without 
notice  is  protected."  When  a  married  wo- 
man gives  her  individual  note,  the  presump- 
tion of  law  Is  that  she  gave  it  on  her  own 
contract,  and  for  value,  to  charge  her  sepa- 
rate property.  Perkins  v.  Rowland,  69  Ga. 
664.  This  being  the  legal  presumption,  it  is 
not  a  sufficient  defense  to  aver  that  it  was 
given  for  the  husband's  debt  It  may  have 
been  so  given,  and  yet,  as  we  have  seen,  if 
it,  for  value,  before  due,  go  into  the  hands 
of  one  who  is  not  charged  with  notice,  and 
who  has  no  notice  of  its  inherent  defect,  it 
is  good  in  his  hands.  In  the  case  at  bar 
the  husband  appears  nowhere  in  the  trans- 
action; the  wife  has  a  separate  estate.  She 
made  a  written  application  to  a  third  party 
to  negotiate  a  loan  for  her,  and  agreed  to 
pay  a  certain  commission  for  his  services. 
She  made  her  individual  note,  and  secured 
its  payment  by  a  deed  conveying  title  to  her 
separate  estate.  All  this  she  had  a  perfect 
legal  right  to  do.  She  appointed  an  agent 
to  receive  the  money  for  her.  She  attached 
an  affidavit  that  the  money  was  for  her  sole 
use  and  benefit,  and  was  not  to  be  used  in 
payment  of  any  debt  of  her  husband,  or  In 
any  manner  for  his  use  and  benefit  She 
gave  her  receipt  for  the  money  according  to 
the  terms  of  the  contract     When  suit  to  re- 
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cover  the  amount  of  the  note  Is  instituted, 
her  plea  is  made  that  it  was  given  for  a 
debt  of  the  husband.  This  does  not  go  far 
enough  to  set  up  a  legal  defense.  If  it  were 
so,  and  the  money  were  lent  on  the  faith  of 
her  promise  to  pay,  by  one  who  bad  no 
knowledge  that  it  was  an  assumption  of  a 
debt  of  the  husband,  she  would  be  bound. 
On  the  face  of  the  contract  it  is  her  debt,— 
her  paper.  Prima  facie  it  is  a  contract  she 
can  legally  make.  In  order  to  successfully 
defend,  and  avoid  liability,  she  must  go  fur- 
ther, and  charge  notice  on  the  holder  of  the 
note.  ''A  plea  to  the  eifect  that  the  note 
was  given  by  the  wife  for  the  debt  of  the 
husband,  but  which  did  not  allege  that  the 
plaintiff  had  received  the  note  after  maturi- 
ty or  with  notice,  was  fatally  defective." 
Perkins  v.  Rowland,  supra. 

Under  the  pleadings,  proofs,  and  admis- 
sions as  they  stood  at  the  trial,  the  purpose 
of  the  wife  in  signing  the  application— wheth- 
er the  loan  was  procured  by  her  or  her  hus- 
band, whether  it  was  loaned  to  herself  or 
her  husband— was  inadmissible.  So  far  as  the 
face  of  the  papers  showed,  it  was  her  debt, 
and  the  loan  made  to  her.  If  the  loan  was 
procured  by  the  husband,  or  for  him,  the 
plea  must  not  only  set  out  that  fact,  but 
charge  the  holder  with  notice,  in  order  to 
overcome  the  legal  presumption  of  the  legal- 
ity of  her  contract  The  evidence  sought  to 
be  introduced,  however,  is  inadmissible  from 
another  point  of  consideration.  The  appli- 
cation, agreement,  appointment  of  agent,  af- 
fidavit that  the  loan  was  granted  for  her 
sole  use,  note,  deed,  and  receipt  for  the 
money,  were  all  in  writing,  signed  by  the 
wife,  and  in  evidence.  When  the  court  re- 
fused to  allow  her  to  answer  the  questions 
propounded,  these  instruments  spoke  for 
themselves,  and  were  not  ambiguous,  and 
were  all  part  of  the  contract  Why  was  not 
'the  plaintiff  in  error  estopped  from  denying 
the  representations  and  terms  of  these  in- 
struments which  she  had  executed  and  deliv- 
ered? Counsel  for  plaintiff  in  error  insists 
that  she  is  not  estopped  now  from  contradict- 
ing these  written  statements,  and  cites  as 
authority  the  case  of  Dunbar  v.  Mize,  53  Ga. 
436.  In  that  case  William  Mize  and  his  wife 
executed  a  mortgage  on  land  to  secure  a  note 
given  by  William  Mize,  the  husband,  to  Dun- 
bar &  Ck>.  The  mortgage  recited  that  the 
note  was  given  in  payment  for  merchandise, 
whlqh  went  to  the  use  of  Mize  and  wife.  On 
foreclosure  proceedings,  the  wife  set  up  as 
a  defense  that  the  note  was  the  debt  of  the 
husband;  that  she  derived  no  personal  bene- 
fit from  the  consideration;  and,  by  the  mort- 
gage, she  was,  in  effect,  giving  a  lien  on  her 
separate  estate,  to  secure  his  debt  Plain- 
tiffs claimed  that  defendant  was  estopped 
from  denying  recital  in  mortgage  as  to  con- 
sideration of  the  note.  The  court  held  she 
was  not  Without  undertaking  to  review 
the  decision  in  that  case,  it  is  sufficient  to 
say  that  we  are  not  prepared  to  hold  it  was 


wrong,  nor  Irreconcilable  with  our  construc- 
tion of  the  law  In  the  case  at  bar.     In  the 
Mize  Case  the  hnsliand  gave  his  individual 
note   to   Dunbar  &   Co.     It  was   his  debt 
Dunbar  Sc  Co.  knew  the  consideration;  ac- 
cepted the  husband  as  the  debtor.    Subse- 
quent to  the  execution  of  the  note,  the  hus> 
band  and  wife  executed  a  mortgage  to  securu 
same  note,  on  the  separate  estate  of  the 
wife,  and  placed  in  the  mortgage  a  recitation 
that  merdiandlse  which  went  to  the  use  of 
husband  and  wife  was  the  consideration  of 
the  note.    It  could  not,  however,  be  made  to 
appear  that  Dunbar  &  Co.  acted  on  the  re- 
citals in  this  mortgage,  because  the  note  was 
given  antecedent  to  the   execution   of   the 
mortgage.     No  fraud  could  have  been  com- 
mitted on  the  firm  by  recitation  in  the  mort- 
gage, because  they  were  in  no  way  hurt  in 
their  debt  by  taking  the  security.     It  was 
their  only  security.    The  court  held  in  that 
case  that  the  wife  was  not  estopped  by  this 
recital  from  shelving  that  the  same  was  un- 
true, and  that  the  debt  was  wholly  ^the  hus- 
band's debt     It  also  held:     "If  it  had  ap- 
peared  that  this  recital   misled  the   mort- 
gagees, and  that  they  acted  to  their  hurt  on 
the  faith  of  it,  there  might  be  some  ground 
for  an  estoppd  in  pals,  as  a  woman— even 
a  married  one— cannot  commit  a  fraud  with 
Impunity."     The  principle  here  is  different 
The  application,  agreement  affidavit   note, 
and  mortgage  were  what  the  defendant  in 
error  acted  on  in  making  the  loan.     If  the 
evidence  of  the  plaintiff  in  error  was  admis- 
sible, then  it  would  appear  that  the  lender 
acted  to  its  hurt  on  the  faith  of  the  repre- 
sentations, and  here  is  made  applicable  the 
doctrine  of  estoppel  in  pals.    Herman,  in  the 
second  volume  of  his  Law  of  Estoppel  and  Res 
Judicata  (page  1246),  lays  down  the  rule  that 
"a   married   woman's   estate   may    become 
bound  by  a  participation  in  fraud,  as  where 
a  mortgage  is  obtained  upon  property  of  the 
feme,  on  the  false  representation  made  by 
her  that  she  owned  the  absolute  interest  in 
the  estate;    •    •    •   that  if  a  married  wo- 
man, free  from  all  constraint  and  with  a 
full  knowledge  of  her  rights,  should  repre- 
sent that  a  certain  tract  of  land  was  not  her 
homestead,  and  then  cause  a  person  to  pur- 
chase it  she  would  be  concluded  by  her  acts. 
•    •    •    These  admissions,  whether  of  law  or 
of  fact  which  have  been  acted  on  by  othera* 
and  which  were  calculated  to  Influence  a  pru- 
dent man,  and  which  were  the  cause  of  an- 
other's actions,  and  which  were  deliberately 
and  knowingly  made,  are  conclusive  against 
the  party  making  them.  In  all  cases  between 
him   and    her,   and    the   person   whose   can- 
duct  was  thus  influenced."     And,  further,  on 
page  1247,  he  says:    "Whatever  may  be  tbe 
rule    concerning    the    formalities    needed    to 
bind  married  women,  there  is  no  doubt  they 
may  be  estopped  by  their  deliberate  conduct, 
as  well  as  any  one  else;"    citing  4  Ch.  App. 
36,  and  Id.  591.     And  again,  on  page  1248. 
same  volume,  he  cites  Bodine  v.  Killeen«  63 
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N.  T.  98p  and  Lavassar  t*  Washburne*  00 
Wis.  200,  6  N.  W.  516,  for  the  doctrine  that 
married  women,  to  the  extent  and  In  the 
matter  of  business  In  which  they  are  by  law 
permitted  to  engage,  owe  the  same  duty  to 
those  with  whom  they  deal  and  may  be 
bound  in  the  same  manner  as  if  unmarried. 
Passing  on  the  statute  affecting  the  contract 
power  of  married  women,  the  court,  In  the 
case  of  Sutton  ▼.  Aiken,  heretofore  referred 
to,  say:  ''If,  trusting  to  the  document  which 
she  has  signed,  sealed,  and  delivered,  any 
person  should  be  honestly  misled  by  it,  why 
should  she  not  abide  the  consequences?  If 
she  has  been  taken  at  her  word,  why  should 
she  not  be  required  to  make  her  word  good, 
and  be  estopped  from  recalling  or  contra- 
dicting her  o^n  solemn  utterance?"  When 
a  married  woman  borrows  money,  and  by 
her  conduct  or  representations  induces  the 
lender  to  suppose  she  is  borrowing  the 
money  for  her  own  use,  when  In  fact  her 
real  purpose,  unknown  to  the  party  with 
whom  she  is  dealing,  is  to  obtain  the  money 
for  her  husband,  she  will  be  estopped  from 
denying  that  which  she  herself  had  Induced 
the  lender  to  believe  was  true.  Savings  In- 
stitute V.  Luhn  (S.  C.)  13  S.  B.  357. 

From  any  view  which  we  take  of  this  case, 
we  are  constrained  to  hold  that  there  was  no 
error  in  refusing  the  new  trial  by  the  court 
below.  There  was  no  error  in  sustaining  the 
demurrer  to  that  part  of  the  petition  which 
prayed  for  a  special  judgment  against  the 
land  lyhig  in  Baldwin  county.  Title  to  the 
land  was  not  affected  by  this  prayer.  The 
prayer  was  for  a  Judgment  against  it  The 
superior  court  of  Bibb  county,  having  juris- 
diction of  the  person  of  the  defendant  below, 
could  properly  and  lawfully  render  a  Judg- 
ment against  her,  binding  her  property  gen- 
erally or  specially,  as  prayed  for  in  this  case. 
Judgment  affirmed. 


(100  Ga.  6S7) 

AI4EXANDER  et  al.  V.  MERCANTILE 
TRUST  &  DEPOSIT  OO.  OF 
BALTIMORE  et  al. 
(Snpreme  Court  of  Georgia.     March  12,  1807.) 

RaIIAOADS^RbCEIVZRS  — PRBPBRBNTIAL    DbBTS— 

Prioritt  ovbr  Mortgage. 
The  mle  laid  down  by  this  ooort  in  the  first 
headnote  announced  In  the  case  of  Trust  Co.  v. 
niurman,  20  S.  B.  141,  M  Ga.  735,  upon  a 
review  thereof.  Is  afDrmed,  and  the  present  case 
is  controlled  by  that  role. 
(Syllabos  by  the  Court) 

Error  from  superior  court,  Sumter  coimty; 
W.  H.  Fish,  Judge. 

Petition  of  W.  B.  Alexander  ft  Co.  and  oth- 
ers against  the  Mercantile  Trust  A  Deposit 
Oompany  of  Baltimore  and  others  for  the 
appointment  of  a  receiver  of  an  Insolvent 
From  the  judgment,  petitioners  bring  error. 
Allirmed« 

Gustin,  Guerry  ft  Hall,  Guerry  ft  Son.  R.  L. 
Maynard,  J.  E.  D.  Shlpp,  J.  A.  Hlxon,  W.  S. 


Thorlngton,  Clarke  ft  Hoopers,  C  H.  Boque- 
more,  and  H.  B.  Tompkins,  for  plaintiffs  in 
error.  Bacon  ft  Miller  and  B.  A.  Hawkins, 
for  defendants  in  error. 

SIMMONS,  C.  J.  The  original  petition  In 
this  case  was  an  equitable  one,  and  shows 
clearly  that  It  was  brought  under  section  dl48d 
et  seq.  of  the  Code  of  1882  (Civ.  Code,  8  2719 
et  seq.).  The  original  plaintiffs  had  no  equi- 
table rights  except  those  given  under  these 
sections  of  the  Code.  Without  these  code  sec- 
tions, they  would  have  had  to  reduce  their 
claim  to  Judgment,  and  have  the  entry  of 
nulla  bona  thereon  before  they  could  have 
resorted  to  equity.  These  sections  give  them 
a  right  to  resort  to  the  equity  side  of  the 
court  without  Judgment  or  lien  by  showing 
that  the  corporation  owes  them  debts  which 
it  failed  to  pay  at  maturity;  that  they  de- 
manded payment  thereof,  and  it  was  refused; 
and  that  the  c<»i)oration  is  insolvent  All 
these  allegations  were  made  in  the  original 
petition,  and  the  court  took  Jurisdiction,  and 
appointed  a  receiver  under  the  petition  thus 
tiled.  The  petition  being  brought  under  the 
Code,  the  distribution  of  the  assets  of  the  in- 
solvent corporation  must  be  governed  by  the 
terms  of  the  Code.  Section  3149d  provides, 
in  substance,  that  no  creditor  shall  acquire  any 
preference  by  any  Judgment  or  lien,  or  any 
suit  or  attachment  after  the  filing  of  the  bill, 
and  all  assignments  and  mortgages  to  pay  or 
secure  existing  debts  made  after  the  filing  of 
the  bill  shall  be  vacated,  and  the  assets  be 
divided  pro  rata  among  the  creditors,  preserv- 
ing all  existing  liens.  Thus  it  will  be  seen 
that  no  creditors  without  a  lien  at  the  filing 
of  the  petition  can  obtain  one  after  it  Is  filed 
in  preference  to  any  other,  but  a  creditor  wlio 
has  a  valid  lien  when  the  petition  is  filed  is 
net  interfered  with.  His  lien  is  not  dis- 
placed, but  preserved.  He  occupies  the  same 
place,  as  far  aa  the  lien  is  concerned,  as  if  no 
petition  had  been  filed,  and  no  receiver  ap- 
pointed. The  priority  and  dignity  of  his  hen 
stand  upon  the  same  plane  they  occupied  be- 
fore the  commencement  of  the  proceedings. 
Whatever  may  be  the  effect  of  a  comparative- 
ly recent  equitable  doctrine  announced  by  the 
federal  and  some  of  the  state  courts  In  regard 
to  certain  preferential  claims  of  certain  cred- 
itors in  the  distribution  of  the  assets  of  in- 
solvent railroad  companies  under  creditors' 
bills  filed  in  those  courts,  we  are  clear  that  in 
a  proceeding  commenced-  under  the  above  sec- 
tions of  our  Code  no  such  preferential  claims 
can  exist  These  preferential  claims  are  not 
such  liens  as  those  mentioned  In  the  above- 
dted  section.  That  section  means  legal  liens, 
—liens  accrued  by  contract  or  by  Judgment  of 
the  court*  or  those  arising  under  a  special 
statute.  The  defendant  in  error  in  this  case 
before  the  filing  of  this  bill  had  a  valid,  sub- 
sisting mortgage  lien  on  the  property  of  the 
railroad  company.  That  lien,  we  have  seen, 
must,  under  the  Code,  be  preserved.  It  can- 
i  not  be  displaced  pj  creditors  who  have  no  l»^ 
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gal  Wen,  bnt  who  rely  solely  upon  what  they 
call  a  preferential  equity.  These  are  the 
views  announced  by  this  court  in  the  case  of 
Trust  Ck>.  y.  Thurman,  94  Ga.  735,  20  S.  B. 
141.  In  the  argument  of  the  present  case 
permission  was  given  to  counsel  to  review 
that  case,  and  upon  consideration  thereof  it 
i9  affirmed  by  four  of  the  Justices  of  the  pres- 
ent court    Judgment  aflirmed. 

ATKINSON,  J.  (concurring).  Where  the 
holder  of  a  contract  lien  upon  the  property 
of  an  Insolvent  chartered  railroad  company 
seelcs,  tlirough  the  aid  of  a  court  of  equity, 
to  liave  such  lien  set  up  and  established,  in- 
voking In  his  behalf  the  full  exercise  of  Its 
chancery  powers,  he  thereby,  relatively  to  all 
persons  who  may  be  equitably  interested,  sub- 
mits himself  to  do  complete  equity;  and,  if 
there  be  charges  upon  the  projwrty  in  favor  of 
other  persons,  which  have  not  in  strict  law  a 
lien,  but  which  are  superior,  in  equity  to  the 
claim  or  demand  repi'esented  in  the  contract 
lien  sought  to  be  enforced,  the  court,  in  ad- 
justing the  rights  of  the  respective  parties, 
has  the  inherent  power  to  decree  a  preference 
in  favor  of  the  former,  even  though  the  effect 
of  such  preference  be  to  postpone  the  pay- 
ment of  the  sums  secured  by  the  contract  lien 
to  the  satisfaction  of  the  equitable  charge; 
and  this  is  true  whether  the  holder  of  the 
contract  lien  appeared  In  the  proceeding  as  an 
original  plaintiff,  or  was  sul)sequently  admit- 
ted as  such  by  intervention;  and  it  Is  likewise 
true  whether  the  proceeding  be  instituted  un- 
der section  3149a  et  seq.  of  the  Code  or  under 
the  general  law  authorizing  the  filing  of  peti- 
tions in  equity.  In  so  far  as  the  doctrine  of 
the  case  idted  as  controlling  in  the  present 
case  contravenes  the  principle  above  an- 
noimced.  It  is.  In  my  opinion,  unsound,  and, 
being  under  review,  should  be  overruled,  and 
to  that  extent  I  dissent  from  the  Judgment 
of  the  court;  but,  inasmuch  as  a  majority  of 
the  court  are  of  the  opinion  that  the  decision 
in  the  case  cited  should  stand  as  law,  I  coo- 
cur  in  the  opinion  that  it  is  controlling  upon 
the  questions  made  In  the  present  case,  and 
am,  therefore,  constrained  to  concur  In  the 
judgment  of  affirmance. 

FISH,  J.,  disqualified. 


(100  Ga.  428) 

BURCKHALTER  v.  PLANTERS'  LOAN  & 

SAVINGS  BANK  et  al. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 

MoBTOAGBs  —  YearM  Sopport  OP  Mobtoagob's 
Wi  DOW— Priority. 
Where  a  debtor,  in  order  to  secure  the  pay- 
ment of  a  debt,  executes  a  deed  which  contains 
no  clause  of  defeasanw,  the  legal  effect  of  such 
an  instrument  is  to  pledge  to  the  creditor  the 
title  to  the  property  conveyed  thereby  until  such 
time  as  the  debt  be  paid;  and  if,  before  Its  pay- 
ment, the  debtor  die,  tiie  creditor  is  authorized, 
under  th^  act  approved  December  18,  1893  (see 
Acts  1803,  p.  117),  to  reconvey  the  premises,  and 
cause  the  same  to  be  levied  upon,  in  order  to 


subject  them  to  the  payment  of  the  debt  thus  se- 
cured; and,  the  premises  being  for  that  purpose 
reconveyed,  in  the  distribution  of  a  fund  arisiot 
from  a  sale  thereof  the  creditor  will  not  be  post- 
poned to  the  widow  of  the  debtor,  in  whose  be- 
half, in  the  meantime,  an  execution  had  issued 
against  the  administrator  of  her  deceased  hus- 
band's estate  for  a  year's  support;  and  this  is 
true  even  though  the  property  was  actually  sold 
under  a  tax  execution  against  the  debtor. 
(Syllabus  by  the  Oonrt) 

Brror  from  superior  court,  Richmond  coun- 
ty; E.  H.  CJallaway,  Judge. 

Action  by  the  Planters'  Loan  ft  Savings 
Bank  against  J.  H.  Burckhalter.  Pending  the 
action,  and  before  judgment,  defendant  died, 
and  J.  S.  Burckhalter,  hia  administrator,  was 
substituted  as  defendant  There  was  a  judg- 
ment in  favor  of  plaintiff,  under  which  ce^ 
tain  property  was  sold  by  the  sheriff,  and  the 
widow  of  the  decedent  claimed  the  proceeds 
of  the  sale  by  virtue  of  a  lien  of  a  judgment 
obtained  by  her  for  a  year's  support  Ttk% 
sheriff  declined  to  pay  over  the  money  to 
either  party,  and,  being  ruled  by  the  widow 
for  the  money,  filed  his  answer,  and  prayed 
the  direction  of  the  court  There  was  a  Judg- 
ment directing  the  sheriff  to  pay  off  a  tax  fl. 
fa.,  and  awarding  the  balance  of  the  fund 
to  plaintiff,  and  the  widow  brings  error.  Af- 
firmed. 

Salem  Dutcher,  for  plaintiff  in  error.  O. 
Henry,  Cohen  L.  Phinizy,  and  J.  S.  ft  W.  T. 
Davidson,  for  defendants  in  error. 

ATKINSON,  J.  It  appears  from  the  rec- 
ord that  on  September  20,  1889,  J.  H.  Burck- 
halter conveyed  to  the  Planters'  Loan  ft  Sav- 
ings Bank  certain  real  estate  in  the  city  of 
Augusta,  to  secure  indebtedness  due  from  him 
to  It  The  consideration  of  the  deed  was  stat- 
ed to  be  13,000,  and  it  recited  that  it  was 
made  to  secure  any  and  all  indebtednees  then 
or  thereafter  due  to  the  bank,  until  the  deed 
was  delivered  back  to  the  grantor,  or  recon- 
veyance made.  It  did  not  specify  any  amount 
as  then  or  thereafter  to  become  due;  did  not 
state  that  it  was  made  pursuant  to  section 
1969  of  the  Code,  nor  that  any  bond  to  recon- 
vey had  been  given.  On  October  10. 1894.  the 
bank  obtained  a  judgment  in  the  city  court 
of  Richmond  county  against  J.  S.  Burckhal- 
ter, administrator  of  said  J.  H.  Burcdchaiter, 
for  the  sum  of  $1,800,  the  amount  due  upon 
a  promissory  note  dated  January  10,  1893, 
and  due  90  days  after  date.  This  note  recited 
that  the  maker,  being  possessed  of  the  legal 
title,  and  right  to  make  a  deposit  and  pledge 
thereof  as  collateral,  had  deposited  with  and 
pledged  to  the  bank,  as  collateral  for  the  pay- 
ment of  this  or  any  other  liability  which 
might  become  due  prior  to  the  maturity  of 
the  note,  or  that  might  be  contracted  after  the 
date  of  the  note,  and  until  payment  In  full  of 
this  debt  was  made,  deeds  to  above  two  lots 
in  the  city  of  Augusta,  and  one  other,  and  a 
bond  for  titles  from  one  Palmer,  with  the 
right  to  the  bank  to  call  for  additional  securi- 
ty, should  the  same  decline  In  'value,  and,  on 
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failure  to  respond  on  demand,  this  obligation 
should  be  deemed  due  and  collectible  on  the 
loan,  with  full  power  to  sell  and  assign  and 
deliver  the  whole  or  any  part  thereof,  or  any 
substitute  therefor  or  additions  thereto,  at 
public  or  private  sale,  at  the  option  of  the 
bank  or  Its  assigns,  on  the  nonperformance 
of  this  promise  or  the  nonpayment  of  the  lia- 
bilities above  mentioned,  or  at  any  time  there- 
after, without  advertisement  or  notice,  and, 
after  deducting  all  expenses  and  interest  and 
attorney's  fees,  to  apply  the  residue  of  the 
proceeds  of  such  sale  or  sales  to  either  or  all 
of  such  liabilities  as  the  bank  should  deem 
proper,  returning  the  overplus  to  the  maker  of 
the  note.  The  note  contained,  also,  a  waiver 
of  homestead,  and  covenant  against  liability 
of  the  bank  for  failure  to  promptly  realize 
upon  the  collateral.  It  appears  that,  between 
the  date  of  the  institution  of  the  suit  and  the 
rendition  of  the  Judgment,  J.  H.  Burckhalter 
died.  His  administrator  was  made  a  party. 
On  October  10,  1894,  execution  issued  on  this 
judgment;  and  on  October  24, 1894,  the  bank 
executed  a  reconveyance  to  the  land  in  ques- 
tion to  the  administrator  of  Burckhalter,  and 
on  October  31,  1891,  had  said  land  levied 
upon  by  the  sherifT,  but  the  same  was  not  sold 
under  the  judgment  On  January  3,  1895,  the 
sheriff  of  Richmond  county  levied  a  tax  fl.  fa. 
for  state  and  county  taxes  against  the  estate 
of  J.  H.  Burckhalter  for  the  year  1894,  for  the 
sum  of  $290.79,  on  the  land  described  in  the 
deed  to  the  bank.  Under  the  levy  of  this  tax 
execution  the  sheriff  on  May  7, 1895,  sold  said 
land  at  public  outcry.  It  was  knocked  down 
to  the  bank  for  the  sum  of  $740,  and  that  sum 
was  paid  over  by  the  bank  to  the  sheriff,  re- 
ceiving therefor  the  sheriff's  deed  to  the  prop- 
erty. On  January  7,  1895,  Mary  H.  Burck- 
halter, widow  of  J.  H.  Burckhalter,  in  the 
court  of  ordinary,  of  Richmond  county  obtain- 
ed a  judgment  against  J.  S.  Burckhalter,  ad- 
ministrator of  J.  H.  Burdshalter,  for  the  sum 
of  $4,000,  as  a  year's  support,  the  same  hav- 
ing been  set  apart  to  her  as  such  by  the  ordi- 
nary. An  execution  issued  upon  this  judg- 
ment was  placed  in  the  hands  of  the  sheriff 
at  the  time  of  the  tax  sale,  and  the  widow 
claimed  the  fund  of  $740  to  be  subject  to  her 
yearns  support  The  bank  also  claimed  the 
$740.  The  sheriff  declined  to  pay  over  the 
money  to  either  party,  and,  being  ruled  by 
the  widow  for  the  money,  filed  his  answer, 
admitting  substantially  the  facts  above  re- 
cited, and  prayed  the  direction  of  the  court 
The  court  upon  consideration  of  the  issues 
submitted,  rendered  a  judgment  directing  the 
sheriff,  out  of  the  proceeds  of  the  sale  of  the 
land,  to  pay  off  the  tax  fi.  fa.  The  balance  of 
the  fund  was  awarded  to  the  Planters'  Loan 
&  Savings  Bank.  Mary  H.  Burckhalter, 
claiming  that  by  virtue  of  the  lien  of  her 
judgment  as  for  a  year's  support  her  right 
was  superior  to  the  right  of  the  bank,  except- 
ed to  this  judgment  and  we  are  now  to  con- 
sider what  were  her  rights  in  the  premises. 
Where  an  allowance  is  made  under  our  stat- 


ute authorizing  the  setting  apart  of  a  sum 
out  of  the  estate  of  a  person  deceased,  for 
the  benefit  of  his  widow  and  minor  children, 
the  lien  of  a  judgment  making  such  an  al- 
lowance attaches  only  to  property  of  which 
the  deceased  husband  and  father  died  seised 
and  possessed.  The  statute  making  provi- 
sion for  the  setting  apart  of  this  allowance 
expressly  provides  that  it  shall  be  made  from 
the  estate  of  the  deceased,  and  if,  before  his 
death,  the  deceased  parted  with  his  title  to 
property,  it  can  no  longer  be  considered  his 
estate.  Aalde  from  the  plain  provisions  in 
the  statute,  it  was  held  in  the  case  of  Sum- 
merford  v.  Gilbert,  37  Oa.  58,  that  where  a 
person,  during  his  lifetime,  had  parted  with 
his  title  to  property,  the  lien  of  a  widow's 
allowance  as  for  a  year's  support  did  not 
attach.  It  is  insisted,  however,  in  the  pres- 
ent case,  that  the  conveyance  under  which 
the  bank  claims  a  preference  over  the  allow- 
ance of  the  widow  was  only  a  mortgage,  and 
did  not  amount  in  law  to  an  absolute  con- 
veyance of  the  title.  If  this  contention  were 
well  founded,  the  widow  would  have  the  bet- 
ter right  but  we  cannot  hold  that  the  instru- 
ment under  consideration  in  the  present  case 
was  a  mere  mortgage.  It  is  true  that  it  ex- 
pressed upon  its  face  the  object  of  its  exe- 
cution, and  that  object  was  declared  to  be  to 
secure  the  payment  of  a  certain  indebtedness; 
but  though  this  was  the  avowed  object  of 
the  parties,  the  instrument  in  its  present 
form,  is  none  the  less  effectual  as  a  convey- 
ance of  title.  It  has  been  repeatedly  held 
In  this  court  that  the  title  to  property  may 
be  pledged  as  security  for  the  payment  of  a 
debt;  and  that  there  is  a  plain,  manifest  dis- 
tinction between  a  pledge  of  the  title  as  se- 
curity for  the  payment  of  a  debt  and  the 
creation  of  a  mere  lien  upon  the  property  for 
a  similar  purpose  has  been  likewise  held. 
See  Plrkle  v.  Mortgage  Go.  (not  yet  officially 
reported)  28  a  S.  34,  and  cases  there  cited. 
The  effect  of  the  execution  of  a  mortgage  Is 
simply  to  impose  a  lien  upon  property,  and 
this  can  pass  no  title.  The  execution  of  an 
absolute  conveyance  is  equally  effective  as  a 
security,  and  does  pass  the  title.  In  the  one 
case  a  simple  lien  is  imposed  upon  the  prop- 
erty, to  the  extent  of  the  owners'  interest 
In  the  other,  no  lien  is  created,  but  the  inter- 
est of  the  owner  passes  absolutely  to  the 
creditor,  and  remains  his  property,  subject 
only  to  redemption  upon  the  payment  of  the 
debt.  The  right  vested  In  a  creditor  in  con- 
sequence of  the  execution  of  a  mortgage  is 
defeasible,  and  Is  extinguished  by  the  per- 
form^ance  of  the  condition  required  of  the 
debtor.  In  the  case  of  an  absolute  deed  giv- 
en as  security  for  the  payment  of  a  debt,  the 
mere  payment  of  the  debt  does  not  reinvest 
the  debtor  with  the  title,  but  only  creates 
in  him  a  complete  equity  to  have  a  reconvey- 
ance. The  legal  title  vested  in  the  creditor 
by  such  a  conveyance  cannot  be  defeated  by 
any  act  of  the  debtor.  It  requires  the  co-op- 
eration of  debtor  and  creditor  to  reinvest  the 
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debtor  wltb  the  legal  title.  The  test,  then, 
whether  an  instrument  be  a  deed  or  mort- 
gage, ia  necessarily  whether  the  interest  ac- 
quired by  the  holder  of  an  instrument  is  such 
an  interest  as  can  be  extinguished  by  tlie 
voluntary  act  of  the  debtor  alone;  If  it  can 
be,  the  instrument  is  defeasible,  and  does  not 
pass  such  an  absolute  title  as  would  gire  to 
the  holder  a  preference  over  any  lien  supe- 
rior in  dignity  to  the  lien  of  an  ordinary  mort^ 
gage;  but,  if  the  instrument  by  which  the 
title  is  conveyed  to  the  creditor  be  of  such 
a  cliaracter  as  to  pass  into  him  an  absolute 
title,  it  can  be  revested  only  by  a  reconvey- 
ance to  the  grantor,  or  by  compliance  with 
the  provisions  of  section  2774  of  the  Civil 
Code.  Neither  the  debtor,  nor  any  one 
claiming  through  him,  has  any  legal  right, 
but  a  mere  equity  of  redemption;  and,  in  or- 
der to  charge  the  property  conveyed  by  such 
a  deed  with  payment  of  his  debts,  the  title 
must  be  first  revested,  by  the  payment  of  the 
debt  to  secure  which  the  deed  was  executed. 
It  will  be  observed  that  the  Instrument  relied 
upon  by  the  bank  to  entitle  it  to  the  money 
in  the  hands  of  the  sheriff  was  an  absolute 
conveyance  of  the  property  sold.  It  was 
made  "to  secure  any  and  all  indebtedness 
then  or  thereafter  due  or  to  become  due"  to 
the  bank,  until  the  deed  was  delivered  back 
to  the  grantor,  or  reconveyance  made.  The 
contract  between  the  parties  was  plain  and 
unambiguous.  It  vested  in  the  grantee  the 
absolute  fee  "until  such  time  as  the  deed  was 
delivered  back  to  the  grantor,  or  reconvey- 
ance made."  Until  the  performance  of  one 
of  these  acts,  the  title  was  to  remain  in  the 
grantee,  and  neither  the  grantor  nor  his  priv- 
ies in  estate  had  any  right  to  demand  either 
a  redelivery  or  a  reconveyance  to  the  gran- 
tor until  payment  of  the  debt  to  secure  which 
this  title  was  pledged.  The  debt  had  never 
been  paid,  and  the  reconveyance  by  the  cred- 
itor to  enable  him  to  sell  the  property  as  the 
property  of  the  debtor  did  not  vest  in  the  ad- 
ministrator the  title,  except  for  that  purpose. 
Under  the  act  approved  December  18,  1893, 
it  was  competent  for  a  person  holding  such  a 
conveyance  to  reconvey  for  the  purpose  of 
giving  effect  to  the  deed  as  a  security,  and 
the  act  authorizing  the  reconveyance  express- 
ly provides  that  the  proceeds  of  such  sale 
shall  belong  to  the  plaintiff  In  such  Judg- 
ment, prior  to  all  liens  whatever  against  the 
defendant  in  execution,  unless  some  other 
creditor  or  person  Interested  in  such  pro- 
ceeds can  show,  as  he  is  thereby  allowed  to 
do,  that  according  to  law  the  plaintiff  is  not 
entitled  to  a  priority  in  the  proceeds,  or  any 
legal  and  Just  claim  therein,  and  that  sdch 
creditor  or  other  person  claiming  as  afore- 
said is  entitled  to  such  proceeds.  The  lien 
of  the  widow's  allowance  attached  only  to 
ihe  equity  of  redemption,  and  inasmuch  as 
the  property  had  not  been  redeemed  by  her, 
and  at  the  sale  did  not  bring  a  sufficient  sum 
to  pay  the  secured  debt,  there  was  nothing 
m  the  hands  of  the  sheriff  to  which  her  lien 


could  attach*  and  the  court  did  not  «rr 
awarding  the  same  to  the  plaintiff  y» 
tion.    Judgmoit  affirmed. 


aOO  Oa.  663) 

FBNN  T.  WARB  et  at 

(Supreme  Court  of  Georgia.     Mardi  12,  1807.) 

Rbai>-Estate  Agent— Right  to  Commissions. 

1.  Where  an  owner  of  land  authorized  a  bro- 
ker to  sell  it  at  a  stated  price,  agreeing  to  pay 
him  a  certain  sum  aa  commission  for  making 
the  sale,  and  the  latter  procured  an  offer  to  be 
made  for  the  purchase  of  the  land  at  that  price, 
on  stated  terms  of  payment,  which  offer  was  ac- 
cepted by  the  owner,  the  broker  was  entitled  to 
his  commission,  notwithstanding  there  was  a 
failure  to  consummate  the  sale,  if  the  cause  of 
the  failure  was  the  refusal  of  the  owner  to  pro- 
ceed further  with  the  transaction  because  she 
was  dissatisfied  with  the  terms  of  payment  to 
which  she  had  agreed.  If  this  was  the  sole 
fi:round  of  objection  assigned  by  the  owner  at 
the  time  of  such  refusal,  other  grounds  of  ob- 
jection then  known  to  ner  were  waived,  and 
would  not  avail  her  as  a  defense  to  an  action 
for  the  commission. 

2.  The  evidence  warranted  the  verdict,  and. 
there  was  no  error  in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county;  J.. 
H.  Lumpkin,  Judge. 

Action  by  Ware  &  Owens  against  Mrs.  Fenn, 
administratrix  of  Jeff  Fenn,  for  commissions 
as  brokers  for  selling  a  house  and  lot  There 
was  Judgment  for  plaintiffs,  and,  defendant's 
motion  for  new  trial  being  overruled,  ane 
brings  error.    Judgment  affirmed. 

Simmons  &  Corrigan,  for  plalntiflC  in  error. 
Mayson  &  Hill,  for  defendants  in  error. 

SIMMONS,  a  J.  Ware  &  Owens  sued  Mrs. 
Fenn  for  I^IOU,  alleged  to  be  due  them  under* 
a  contitict  for  services  as  brokers  in  selling  a 
certain  house  and  lot  for  her.  They  obtahied 
a  verdict  for  the  amount  sued  for,  and,  the 
defendant's  motton  for  a  new  trial  bein«  over- 
ruled, she  excepted. 

According  to  the  evidence  for  the  plaintiffs, 
the  defendant's  husband  gave  them  the  house 
and  lot  for  sale  at  $2,750,  and  Ware,  one  of 
the  plaintiffs,  showed  the  property  to  W.  R. 
Land,  who  agreed  to  buy  it  at  that  price.  Ware, 
on  calling  to  see  the  husband  to  inform  him 
of  this,  was  told  by  the  defendant  that  the 
land  was  hers,  and  that  her  husband  had  no 
right  to  sell  it.  After  some  further  conversa- 
tion, she  said  she  would  take  $2,760  net  to 
her  for  the  property,  and  agreed  that,  if  Ware 
&  Owens  could  make  $100  over,  they  could  have 
that  for  the  commission.  Nothing  waa  at  that 
time  said  as  to  whether  the  sale  was  to  be  to 
one  or  more  persons.  Ware  then  wait  to 
Land,  and  obtained  from  him  a  proposition  In 
writing  as  follows:  "I  will  give  $2,850  for  the 
house,"  etc.  (describing  the  proper^),  "on  the 
following  terms:  $200  cash,  and  $40  a  month, 
with  eight  per  cent  interest  on  the  deferred 
payments."  This  was  signed  by  Land,  and. 
below  his  name  he  added  in  two  places  in- 
itiala^  followed  by  ditto  marks,  intended  to- 
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x^present  the  names  of  two  of  tato  brothen. 
TV'are  took  the  paper  to  ttie  defendant,  who 
accepted  the  proposition,  aignlng  her  name 
onder  the  words,  ^'Accepted,  September  4, 
1890,"  which  were  written  across  the  face  of 
the  paper.  She  also  gave  Ware,  for  examina- 
tion, her  deed  to  the  property.  On  the  next 
day  she  wrote  to  Ware  that  she  would  want 
the  notes  payable  erery  three  months  at  the 
rate  of  ^0  per  month.  After  a  delay  of  some 
weeks,  dne  partly  to  the  fact  that  JLand  did 
not  at  llrst  have  the  ^200,  and  partly  to  the 
fact  that  the  attorney  who  was  inyestigating 
the  title  had  not  reported  on  it,  one  of  the 
plaintUfs  went  to  the  defendant's  honse,  and 
tendered  her  the  cash  payment  of  J^200,  and 
the  notes,  signed  l^  W.  R.  Land  only,  to- 
gether with  a  bond  for  title  for  her  to  sign. 
She  refused  to  execute  the  bond  or  to  accept 
the  tendar,  giving  as  her  only  reason  for  so 
refusing  that  the  money  was  coming  in  in  such 
«mall  amounts  that  she  could  not  use  It  ad- 
vantageously, and  it  would  be  of  no  service 
to  her.  This  ended  the  matter,  so  far  as  the 
sale  of  the  property  was  concerned.  This  ver- 
sion of  the  facts  was  contradicted  in  material 
.respects  by  the  defendant,  but,  the  Jury  hav- 
ing accepted  it  as  true,  we  deal  with  the  case 
jiccordlngly.  It  was  insisted  that  under  the 
facts  above  stated,  the  pialntifte  were  not  en- 
titled to  recover,  because  there  was  a  failure 
to  consummate  the  sale^  and  without  fault  on 
the  part  of  the  defendant;  that  the  plaintiffs 
were  not  authorized  to  substitute  one  pur- 
-chaser  or  debtor  for  the  three  whose  names 
were  signed  to  the  contract,  and  that  the  de- 
fendant was  not  bound  to  accept  one  Instead 
>of  all  three  of  them;  that  the  delay  in  tender- 
ing the  cash  payment  was  of  itself  sufficient 
to  release  her;  and  that  It  made  no  difference 
in  law  what  were  her  reasons  for  declining  to 
-consummate  the  sale,  so  long  as  there  was  a 
failure  on  the  part  of  the  other  parties  to  the 
^contract  to  comply  with  Its  terms.  In  our 
•opinion,  the  acceptance  by  the  defendant  of 
the  offer  submitted  to  her  by  these  brokers 
rendered  her  liable  for  the  agreed  commission, 
•notwithstanding  there  was  a  failure  to  consum- 
mate the  sale,  and  notwithstanding  there  may 
have  been  grounds  which  would  have  justified 
her  in  refusing  to  consummate  it.  Upon  her  ac- 
ceptance of  the  offer,  there  was  a  binding  con- 
tract of  purchase  as  to  at  least  the  person  who 
signed  the  offer.  Wnether  he  was  authorized  to 
sign  It  in  behalf  of  the  other  persons  mentlon- 
•ed.does  not  appear;  but,  the  contract  being  sev- 

-  eral,  specific  performance  could  have  been  en- 
forced against  him,  even  if  the  contract  was  not 
binding  as  to  the  other  two.    If  the  notes  ten- 

-dered  to  the  defendant  were  unsatisfactory,  be- 
cause signed  by  one  person  only,  she  ought  to 
have  said  so  then,  instead  of  placing  her  refusal 
wholly  upon  the  ground  that  she  was  dissatis- 
fied with  the  terms  to  which  she  had  agreed. 
Possibly,  if  she  had  said  that  she  was  not 
willing  to  accept  the  notes  with  the  signature 

-  of  but  one  of  the  parties  to  whom  she  under- 
stood she  was  selling,  the  objection  would 


havB  been  removed.  At  any  rate^  by  placing 
her  refusal  upon  the  groond  stated,  she  should 
be  treated  aa  having  waived  other  things  then 
known  to  her,  which  were  not  brought  forward 
as  grounds  of  objection  until  she  was  sued. 
^'Where  a  party  gives  a  reason  for  his  con- 
duct and  decision  touching  anything  Involved 
In  a  controversy,  he  cannot,  after  litigation  has 
begun,  change  his  ground,  and  put  his  conduct 
upon  another  and  different  consideration.  He 
is  not  permitted  to  thus  mend  his  hold.  He 
is  estopped  from  dohig  it  by  a  settled  principle 
of  law."  2  Herm.  Estop,  p.  947.  This  prin- 
ciple has  been  applied  In  a  number  of  cases 
similar  to  the  one  now  under  consideration. 
See  Sayre  v.  Wilson,  86  Ala.  151*  5  South. 
157;  Flake  v.  Soule,  87  Cal.  S18,  26  Pftc.  480; 
Duclos  V.  Cunningham,  102  N.  Y.  678,  6  N.  B. 
T90;  McFarland  v.  LiUard,  2  Ind.  App.  160: 
Grouse  v.  Rhodes,  SO  IlL  App.  120;  Fuller  v. 
Brady,  22  IlL  App.  174.  For  numerous  cases 
lUustrathig  the  same  principle,  see  25  Am.  Sc 
Eng.  Enc.  Law,  p.  916;  28  Am.  Sc  Bug.  Bnc 
Law,  p.  682;  and  notes  to  Qould  v.  Banks,  2^ 
Am.  Dec.  00.  Upon  other  features  of  the 
case,  see  Gelatt  v.  Ridge  (Mo.  Sup.)  23  S.  W. 
884.  The  Instructions  of  the  court  complained 
of  In  the  motion  for  a  new  trial  are  substan- 
tially In  accord  with  the  views  stated.  The 
evidence  warranted  the  verdict,  and  there  was 
no  error  In  refusUig  a  new  trlaL  Judgment 
affirmed. 

LUMPKINp  P.  J.»  disqualified. 


aoo  Oa.  44»: 
FLEMINO  et  aL  v.  KINO. 
(Supreme  Court  of  Georgia.     Mardi  8,  1897.) 

Lbasb  — Custom  — Dbstruction  or  Pbemisbs  bi 
Firs— Eviction. 

1.  The  refusal  of  a  landlord  to  sign  a  written 
contract  of  iease,  and  the  return  of  the  same  to 
the  tenant  without  so  doing,  with  a  statement 
to  the  effect  that  there  was  no  necessity  for  sign- 
ing it,  cannot  be  treated  as  an  acquiescence  up- 
on the  landlord's  part  in  any  stipulation  set 
forth  in  the  paper. 

2.  A  local  custom  prevailing  in  a  city  cannot 
have  the  effect  of  depriving  a  contracting  party 
of  rights  secured  to  him  by  a  positive  statute, 
unless  he  expressly  so  agrees. 

8.  The  tenant  of  a  rented  house  is  liable  for 
the  stipulated  rent  to  the  end  of  his  term,  al- 
though the  house,  before  the  expiration  of  such 
term,  be  destroyed  by  fire,  unless  the  landlord 
does  acts  which  in  law  amount  to  an  eviction  of 
the  tenant. 

4.  Erecting  an  Indosure  around  the  rented 
premises,  and  pulling  down  the  walls  of  the  burn- 
ed building,— 'these  things  t)eing  done  by  the 
landlord,  under  orders  of  the  municipal  authori- 
ties, for  the  purpose  of  insuring  safety  to  the 
public,— are  not  such  acts. 

6.  Merely  entering  upon  the  premises  without 
the  tenanrs  express  consent,  and  having  bricic 
cleaned,  does  not  amount  to  an  eviction  of  the 
tenant;  it  appearing  that,  though  aware  tliat 
this  work  was  being  done,  he  made  no  objection 
to  the  same. 

6.  The  charges  com];dalned  of  were  not  erro- 
neous, the  verdict  was  in  accordance  with  the 
law  and  the  evidence,  and  the  motion  for  a  new 
trial  was  therefore  properly  overruled. 

(Syllabus  by  the  Court) 
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Brror  from  superior  court,  Richmond  county; 
B.  H.  Qallaway,  Judge. 

Action  by  King  against  Fleming  &  Bowles  to 
recovtf  rent  for  the  period  after  the  leased 
IH^mlses  had  been  destroyed  by  Are.  There 
was  judgment  for  plaintiff,  and,  defendants* 
motion  for  new  trial  being  overruled,  they 
bring  error.    Affirmed. 

Fleming  &  Alexander,  for  plaintiffs  in  error. 
Jos.  B.  &  Bryan  Gumming,  for  defendant  In 
error. 

FISH,  J.  King  rented  to  Fleming  &  Bowles 
a  store  house  In  the  city  of  Augusta  for  one 
year,  beginning  October  1,  1880,  with  priv- 
ilege of  three  years,  at  $2,500  per  annum.  Soon 
after  Fleming  &  Bowles  went  into  possession, 
Craig  (King's  agent)  called  on  them  for  rent 
notes.  They  declined  to  give  them  unless  King 
would  dgn  a  rent  contract  which  they  had 
drawn  up  and  signed,  containing  a  fire  clause; 
that  is  to  say,  a  clause  protecting  the  tenants 
against  liability  for  future  rent  in  the  event 
the  store  house  should  be  destroyed  by  fire. 
Oralg  submitted  this  proposed  contract  to 
King,  who,  without  signing  it,  returned  it  to 
Fleming  &  Bowles,  with  the  message,  as  Craig 
testified,  that  '*he  [King]  and  Bowles  had  had 
interviews  and  written  enough,  and  he  didn't 
care  to  sign  it";  Bowles  testifying  that  Mr. 
Craig  said  "that  Mr.  King  said  that  he  did  not 
see  any  use  in  signing  it;  that  he  had  no  [such] 
contract  with  any  other  of  his  tenants."  Near 
the  end  of  the  second  year,  to  wit,  August  26, 
1892,  the  store  house  and  contents  were  entirely 
destroyed  by  fire.  Fleming  &  Bowles  at  once 
opened  a  store  at  another  place.  The  rent  was 
regularly  paid,  early  in  each  month,  for  the 
previous  month.  On  the  day  of  the  fire.  King 
had  a  fence  built  around  the  premises,  and  two 
days  afterwards  he  had  the  walls  pulled  down, 
which  was  all  done,  by  order  of  the  fire  war- 
dens of  the  city,  to  insure  safety  to  the  public. 
Soon  after  the  walls  were  pulled  down,  King 
began  to  have  the  brick  cleaned.  ITleming  & 
Bowles  did  not  give  King  any  permission  to 
build  the  fence,  pull  down  the  walls,  or  to  clean 
the  brick,  nor  did  they  make  any  objection 
when  they  saw  the  work  being  done.  They 
paid  the  rent  to  August  26, 1892,  the  date  of  the 
fire,  but  refused  to  pay  any  rent  after  the  fire. 
King  sued  them  for  $211.93,  for  rent  from  AUn 
gust  26,  1892,  to  September  30,  1892,  inclusive. 
They  pleaded,  substantially,  (1)  that  the  written 
instrument  of  lease  presented  by  them  to  tte 
plaintiff  for  execution,  to  the  terms  of  which 
there  was  no  objection,  contained  a  fire  clause, 
and  that  King  was  fully  notified  of  what  they 
understood  the  contract  to  be,  and  that  he  was 
bound  in  law  by  that  understanding;  (2)  that 
there  was  a  local  custom  in  Augusta  to  the  ef- 
fect that  tenants  were  not  required  to  pay  rent 
for  buildings  after  destruction  by  fire;  (3) 
that  King's  use  and  occupation  of  the  prem- 
ises, In  building  the  fence,  pulling  down  the 
walls,  and  cleaning  off  the  brick,  amounted  in 
law  to  an  eviction.    There  was  a  verdict  in  fa- 


vor of  King  for  the  amount  sued  for,  with  In- 
terest Fleming  &  Bowles  moved  for  a  new 
trial,  which  was  refused,  and  they  excepted. 
The  grounds  of  the  motion  to  be  considered 
were  (1)  that  the  evidence  showed  such  con- 
duct on  the  part  of  King  as  amounted  in  law  to 
acquiescence  In,  or  an  acceptance  of,  the  terms 
of  the  written  lease  presented  to  him  by  Flem- 
ing ft  Bowles;  (2)  that  the  court  erred  in  re> 
fusing  to  allow  proof  of  the  exlst^ce  of  a  local 
custom  In  Augusta  to  the  effect  that  tenants 
are  not  expected  or  required  to  pay  rent  for 
buildings  after  they  have  been  destroyed  by 
fire;  and  (3)  that  the  evidence  showed  such  use 
and  occupation  of  the  pr^nlses  by  King  as 
amounted  to  an  eviction. 

1.  After  Fleming  &  Bowles  had  agreed  to 
rent  the  store  house  for  one  year,  with  the 
privilege  of  three  yearn,  at  $2,500  pesr  an- 
num, and  after  they  had  gone  into  possessi(Ui 
under  such  contract,  they  submitted  to  King, 
for  his  signature,  an  Instrument  containing  a 
clause  releasing  them  from  the  payment  of  fu- 
ture rent  in  the  event  the  house  should  be 
burned.  The  plaintiff  never  signed  the  In- 
strument, but  returned  it  to  the  defendants 
with  the  message  "that  he  and  Mr.  Bowles  had 
had  interviews  and  written  enough,  and  he 
didn't  care  to  sign  it,"  or  "that  he  did  not  see  any 
use  in  signing  it;  that  he  had  no  [such]  contract 
with  any  other  of  his  tenants."  Plaintiffs  in  erroc 
contend  that  this  amounted  to  an  acquiescence, 
in  law,  on  the  part  of  King,  In  the  terms  of  the 
instrument,  because  he  made  no  objection  to 
signing  it  on  account  of  the  fire  clause,  but 
simply  said,  in  substance,  that  there  was  no 
necessity  for  signing  it  It  seems  very  dear 
to  us  that  the  return  of  the  written  contract  of 
lease  by  King  to  his  tenants,  with  a  statement 
to  the  effect  that  there  was  no  necessity  for 
signing  it  instead  of  hnplsrlng  an  acceptance  of 
Its  terms  by  him,  very  forcibly  Indicated  a  re- 
fusal on  his  part  to  agree  to  release  the  tenants 
from  future  rent  in  case  the  store  house  should 
be  destroyed  by  fire;  and  he  was  not  bound 
by  any  of  the  stipulations  in  the  proposed  con- 
tract which  he  refused  to  execute. 

2.  The  court  below  did  not  err  in  refusing 
to  allow  plaintiffs  in  error  to  prove  the  ^- 
istence  of  a  local  custom  in  the  city  of  Aa- 
gusta  to  the  effect  that  tenants  are  not  ex- 
pected or  required  to  pay  rent  for  buildings 
after  they  have  been  destroyed  by  fire.  A 
custom  makes  the  law  of  a  contract  only 
where  there  Is  no  law  govemhig  it  It  does 
not  supersede  the  law.  A  local  custom  can- 
not have  the  effect  of  depriving  a  contracting 
party  of  rights  secured  to  him  by  a  positive 
statute,  unless  he  expressly  so  agrees^  There 
was  no  agreement  that  a  custom  should  en- 
ter into  the  rent  contract  in  this  case.  The 
tenants  did  not  rely  on  It  but  sought  to  make 
an  express,  written  agreement  on  the  sub- 
ject to  which  the  landlord  refused  to  as- 
sent; showing  thereby  that  instead  of  con- 
tracting with  reference  to  the  custom,  he  re- 
pudiated it 

3.  The  law  la  well  settled  in  Georgia  that 
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tbe  tenant  of  a  rented  bouse  Is  liable  for  tbe 
Btlpalated  rent  to  tbe  end  of  bis  term»  al- 
tbougb  tbe  bouse,  before  tbe  expiration  of 
sucb  term,  be  destroyed  by  Are,  nnless  tbe 
landlord  does  some  act  wbleb  In  law  amounts 
to  an  OTlctlon  of  tbe  tenant  OIt.  Ck>de,  | 
3135. 

4.  Tbe  erection  of  tbe  inclosure  around  tbe 
rented  premises,  and  tbe  pulling  down  of  tbe 
walls,  after  tbe  burning  of  tbe  building  (tbese 
tblngs  being  done  by  tbe  landlord,  under  tbe 
orders  of  tbe  fire  wardens  of  tbe  city  of  Au- 
gusta, for  tbe  purpose  ot  insuring  safety  to 
tbe  public),  were  not  sucb  acts  as  amounted 
in  law  to  an  eylction  of  tbe  tenants.  To  con- 
stitute an  eriction  wblcb  will  operate  as  a 
suspension  of  rent,  tbere  must  be  eitber  an 
actual  expulsion  of  tbe  tenant,  or  some  act, 
of  a  grare  and  permanent  cbaracter,  done  by 
the  landlord  with  the  intention  of  depriving 
the  tenant  of  tbe  enjoyment  of  the  demised 
premises.  Upton  v.  Townend,  64  E  G.  L. 
30.  Tbe  erection  of  tbe  inclosure  and  tbe 
polling  down  of  tbe  walls  were  not  done  with 
the  Intention  of  interfering  with  tbe  posses- 
sion of  tbe  tenants,  or  of  depriving  them  of 
the  beneficial  use  of  any  portion  of  the  rent- 
ed premises.  Tbe  landlord  was  simply  com- 
plying with  tbe  orders  of  tbe  municipal  au- 
thorities, to  avoid  serious  danger  to  those 
passing  near  the  cellar  and  wslHs.  Even 
without  such  orders,  it  would  have  been  the 
duty  of  the  landlord  to  have  tbe  cellar  and 
walls,  which  were  in  dangerous  proximity  to 
a  public  street,  put  in  sucb  condition  as 
would  have  afforded  reasonable  Immunity 
against  the  danger  which  might  otherwise 
probably  have  resulted  from  their  existence; 
and,  sucb  being  bis  evident  purpose,  the  in- 
closure of  the  cellar  and  tearing  down  of  the 
walls  of  the  burned  building  did  not  consti- 
tute an  eviction. 

5.  Nor  did  tbe  fnere  entry  upon  the  prem- 
ises without  the  tenants'  express  consent, 
and  having  the  brick  of  the  burned  house 
cleaned,  amount  to  an  eviction;  it  appearing 
that  the  tenants,  although  aware  that  this 
was  being  done,  made  no  objection  to  the 
same.  These  acts  of  the  landlord  were  not 
such  an  impairment  of  the  beneficial  enjoy- 
ment of  the'  rented  premises  by  the  tenants, 
or  such  a  disturbance  of  their  possession,  as 
to  constitute  an  eviction.  Even  if  the  land- 
lord had  no  right  to  enter  and  have  the  briclc 
cleaned,  bis  dohig  so  amounted  only  to  a 
trespass,  as  he  evidently  had  no  intention 
to  interfere  with  any  substantial  enjoyment 
of  the  premises  by  the  tenants;  and  it  is  well 
settled  that  it  requires  something  more  than 
a  mere  trespass  to  constitute  an  eviction. 
Were  it  otherwise,  the  landlord  would  for- 
feit his  rents  by  the  most  trivial  acts  of  tres- 
pass, and  leave  his  tenant  In  the  unimpaired 
enjoyment  of  tbe  premises  for  the  term. 
The  evidence  in  the  case  strongly  indicates 
that  tbe  tenants  only  rented  the  store  house 
from  the  landlord,  and,  in  that  case,  when  it 
was  burned  their  whole  interest  in  the  prop- 
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erty  was  gone;  and  the  landlord  bad  tbe 
right  to  re-enter,  not  only  for  the  purpose 
of  inclosing  the  cellar,  pulling  down  the 
walls,  and  cleaning  the  brick,  but  for  the 
purpose  of  rebuilding,  without  being  guilty 
of  an  eviction.  Alexander  v.  Dorsey,  12  Ga. 
12;   Pope  V.  Garrard,  30  Ga.  471. 

6.  The  charges  complained  of,  substantially 
agreehig  with  the  rulings  herein  made,  were 
not  erroneous,  the  verdict  was  in  accordance 
with  tbe  law  and  the  evidence,  and  the  motion 
for  a  new  trial  was  therefore  properly  over- 
ruled.   Judgment  affirmed. 


(100  Oa.  462) 

AMERIOAN  GROGERY  CO.  v.  KENNEDY. 

(Supreme  Court  of  Georgia.     March  8,  18B7.) 

Appeal— Rbvibw— Action  at  Request  of  Flaiv- 

TiFP  IN  Ebkor— Judgment—Submission 

TO  Jurisdiction. 

1.  Where,  during  the  pendency  of  a  claim  case, 
a  motion  was  made  to  dismiss  the  levy,  upon 
the  ground  that  the  judgment  upon  which  the  ex- 
ecution issued  was  void,  which  motion  was  over- 
ruled, and  exceptions  pendente  lite  were  filed  by 
the  claimant;  and  where,  at  a  subsequent  term 
of  the  court,  the  case  was  tried  upon  its  merits, 
and  resulted  in  a  verdict  in  favor  of  the  claimant, 
to  set  aside  which  verdict  the  idaintiff  made  a 
motion  for  a  new  trial;  and  where,  upon  the 
hearing  of  such  motion,  the  trial  judge,  at  the 
suggestion  of  the  plaintiff's  counsel,  reviewed 
the  Judgment  first  above  referred  to,  and,  re- 
versing that  ruling,  denied  the  new  trial,  for  the 
reason  that  the  judgment  upon  which  the  execu- 
tion was  founded  was  void  as  against  the  claim- 
ant, and  tiiat,  as  a  consequence,  all  the  subse- 
quent proceedings  were  nugatory,  —  held,  that 
even  if  the  action  of  the  trial  judge  in  reviewing 
the  first  ruling  was  irregular,  because  of  its  not 
being  within  any  of  the  exceptions  taken  in  the 
motion  for  a  new  trial,  yet,  inasmuch  as  such 
ruling  was  made  at  the  request  and  induced  by 
the  action  of  the  plaintiff,  he  cannot,  upon  ex- 
ception to  the  judgment  overruling  the  motion 
for  a  new  trial,  be  heard  to  urge  that  the  court 
had  no  jurisdiction  to  render  the  judgment  which 
he  himself  invited,  and  of  which  he  now  seeks 
to  complain.  See  Luther  v.  Clay  (decided  at 
this  term}  28  8.  E.  46. 

2.  While  the  commencement  of  an  action  is 
indispensable  to  the  rendition  of  a  judgment,  and 
ordinarily  the  filing  of  a  writ  Is  indispensable  to 
the  commencement  of  an  action,  yet  a  defendant 
niay,  in  so  far  as  it  affects  himself,  waive  the 
statutory  period  within  which  the  writ  Is  by 
law  required  to  be  filed,  and  thus  voluntarily 
submit  to  the  jurisdiction,  and  subject  himself 
to  a  judgment)  but  such  waiver  does  not  bind 
third  persons,  nor  confer  such  jurisdiction  upon 
the  court  as  will  authorize  it  to  render  a  judg- 
ment which  will  affect  them;  and  a  judgment 
rendered  In  such  a  case,  though  binding  the  prop- 
erty of  the  defendant,  will  be  void  as  to  third 
persons. 

3.  The  execution  upon  which  the  daim  was 
founded  being  void  as  against  the  claimant,  the 
court  did  not  err  in  refusing  to  disturb,  upon  a 
motion  for  new  trial,  a  verdict  in  favor  of  the 
claimant 

(Syllabus  by  the  Gourt) 

Error  from  city  court  of  Savauuah;  T.  M. 
Norwood,  Judge. 

luterventlon  by  E.  J.  Kennedy,  as  claimant 
of  a  stock  of  goods  levied  on  under  a  judg- 
ment in  favor  of  the  plaintiff  in  the  action 
of  the  American  Grocery  Company  against 
T.  B.  King.     There  was  judgment  for  claim- 
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ant  From  tbe  judgment  overruling  his  mo- 
tion for  new  trial,  plaintiff  brings  error.  Af- 
firmed. 

L.  J.  Brown,  Jacob  Gazan,  and  Garrard, 
Meldrim  &  Newman,  for  plaintiff  in  error. 
A.  O.  Wright,  for  defendant  in  error. 

ATKINSON,  J.  The  American  Grocery 
Company  brought  an  action  upon  an  open 
account  against  T.  B.  King,  in  the  city  court 
of  Savannah.  Upon  the  petition  is  found 
the  following  entry:  "Due  and  legal  serv- 
ice of  the  within  petition  acknowledged,  copy, 
process,  copy  process,  and  time  of  filing 
waived,  and  the  account  acknowledged  to  be 
correct  This  16th  day  of  January,  1895." 
Thia  was  signed  by  defendant's  attorneys. 
The  petition,  with  this  entry  upon  it,  was 
filed  on  February  5,  1895,  that  day  bein^ 
the  first  day  of  the  February  term  (to  which 
term  the  suit  was  brought),  upon  which  date 
judgment  was  rendered  by  the  court  for 
plaintiff.  Bxecution  issued  from  this  judg- 
ment, and  was  levied  upon  a  ^tock  of  goods, 
fixtures,  and  furniture  contained  In  a  cer- 
tain store  house  in  Savannah,  to  which  E. 
J.  Kennedy  Interposed  his  claim.  Upon  the 
trial  of  the  claim  case,  claimant  moved  the 
court  to  dismiss  the  levy,  upon  the  ground 
that  the  judgment  upon  which  the  fl.  fa.  was 
founded  was  not,  as  against  him  and  his  in- 
terest, a  valid  and  legal  judgment,  for  the 
reason  that  the  court,  at  the  time  of  ren- 
dering the  judgment,  was  without  jurisdic- 
tion to  render  a  judgment  that  would  be  val- 
id as  against  third  persons,  and,  in  support 
thereof,  submitted  the  original  record  of 
the  case  in  which  judgment  was  rendered. 
The  judge  then  presiding  overruled  this  mo- 
tion, and  during  the  term  claimant  excepted 
pendente  lite.  Upon  the  trial  of  the  claim 
case,  there  was  a  verdict  for  the  claimant 
Plaintiff  moved  for  a  new  trial.  Afterwards 
said  motion  came  on  to  be  heard  before  the 
successor  of  the  judge  who  had  presided  on 
the  trial  of  the  case.  Counsel  for  plaintiff 
suggested  to  counsel  for  claimant  that  they 
first  argue  and  submit  to  the  court  the  ques- 
tion of  the  validity  of  the  plaintiff's  judg' 
ment  as  against  the  claimant  Acting  up- 
on this  suggestion  of  plaintiff's  counsel,  ithe 
judge,  on  March  31,  1896,  rendered  judg- 
ment sustaining  the  motion  to  dismiss  the 
levy.  Afterwards  ar^ment  was  heard  on 
the  motion  for  new  trial,  plaintiff's  counsel 
Insisting  that  the  court  had  no  jurisdiction  to 
review  the  judgment  refusing  to  dismiss  the 
levy,  and  that  the  judgment  which  the  court 
rendered  on  March  81st  was  a  nullity,  there 
having  been  no  motion  for  a  new  trial  inaG^ 
by  claimant  to  correct  the  alleged  error  in 
refusing  to  dismiss  the  levy.  Afterwards 
the  court  rendered  its  opinion  overruling  the 
motion  for  new  trial,  not,  however,  upon 
the  grounds  contained  in  the  motion,  but  be- 
cause the  court  held  that  there  was  error  in 
refusing  to  dismiss  the  levy,  and  that  al- 


though there  was  no  motion  for  a  new  trial 
by  claimant,  yet,  the  court  finding  the  bill 
of  exceptions  pendente  lite  in  the  record,  and 
being  satisfied  that  the  ruling  complained  ot 
was  erroneous,  it  was  not  necessary  to  in- 
quire into  the  grounds  of  the  motion  for  new 
trial,  to  which  judgment  overruling  the  mo- 
tion for  new  trial  plaintiff  excepted. 

1.  It  is  not  essential  to  a  proper  adjudica- 
tion of  the  present  case  for  us  to  deal  with 
the  grounds  presented  In  the  motion  for  new 
trial,  not,  however,  for  the  reason  assigned  by 
the  learned  judge  below,  but  for  a  different 
reason,  which  will  be  hereinafter  stated; 
for,  before  we  reach  this  stage  of  the  pro- 
ceeding, under  the  facts  disclosed  by  the  rec- 
ord, we  find  another  question  which  ia  con- 
trolling upon  all  the  questions  made.  The 
first  question  with  which  we  are  confronted 
is:  Did  the  judge,  upon  the  hearing  of  the 
motion  for  new  trial,  have  authority  to  con- 
sider the  exceptions  pendente  lite  filed  by 
the  claimant  assigning  as  error  the  refusal 
of  the  trial  judge  to  dismiss  the  levy?  In 
the  case  of  Shipley  v.  <Eiswald,  54  Ga.  520, 
this  court  held:  "In  granting  a  new  trial, 
the  court  is  confined  to  the  grounds  alleged 
in  the  motion."  It  was  likewise  held,  in  the 
case  of  Turner  v.  Pearson,  93  Ga.  515,  21  S. 
E.  104:  "Upon  the  hearing  of  a  motion  for 
new  tri^l,  the  court  had  no  authority  to  con- 
sider exceptions  pendente  lite,  assigning  as  er- 
ror the  striking  of  certain  pleas,  there  being 
in  the  motion  no  complaint  that  the  court 
erred  in  striking  the  pleas."  This  case,  howev- 
er, differs  from  both  of  the  cases  above  cited, 
in  that  the  consideration  of  the  exceptions  to 
the  dismissal  of  the  levy  by  the  trial  judge 
was  expressly  invoked  by  plaintiff's  coun- 
sel prior  to  the  hearing  of  the  motion  for 
new  triaL  A  ruling  thereon  was  had,  which 
terminated  adversely  to  the  Interest  of  the 
plaintiff,  whereupon  he  afterwards  sought  to 
urge  objection  to  the  jurisdiction  of  the 
judge  to  consider  the  very  question,  which 
was  but  the  result  of  his  own  request  While 
the  action  of  the  trial  judge  in  reviewing  tbe 
first  ruling  was  irregular,  because  of  its  not 
being  within  any  of  the  exceptions  taken  in 
the  motion  for  a  new  trial,  yet  inasmuch  as 
such  ruling  was  made  at  the  request  and  in- 
duced by  the  action  of  the  plaintiff,  he  can- 
not upon  exception  to  the  judgment  overrul- 
ing the  motion  for  a  new  trial,  be  heard  to 
urge  that  the  court  had  no  jurisdiction  to 
render  the  judgment  which  he  himself  invok- 
ed, and  of  which  he  now  seeks  to  complain. 
"Where,  in  the  trial  of  a  litigated  case,  a 
party  procured  from  the  presiding  judge  a 
ruling  or  decision  that  a  given  judgment  was 
valid  and  legal,  and,  as  a  result,  that  case 
was  adjudicated  in  favor  of  such  party,  he 
was,  in  subsequent  litigation  with  the  same 
adverse  party,  estopped  from  denying  the 
validity  or  legality  of  the  judgment  in  ques- 
tion." See  Luther  v.  Clay  (decided  at  the 
last  term)  100  Ga.  — ,  28  S.  E.  4& 

2.  It  will  therefore  be  noted  that  in  this 
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partfcDlAT  tnstance,  In  ylew  of  the  action  by 
tho  plaintiff  bereinabove  stated,  the  judge 
did  have  authority  to  reyiew  the  judgment 
refusing  to  dismiss  the  levy.  We  are  next 
to  consider  whether  or  not  he  erred  in  so  d<^ 
Ing.  The  defendant  in  IL  f a.  acknowledged 
aenrice  of  the  petition,  waiTed  copy,  process, 
copy  process,  and  time  of  filing,  and  ac- 
knowledged the  account  sued  upon  to  be  cor* 
rect,  on  the  15th  day  of  January,  1896.  It 
was  filed  on  February  5, 1885,  which  was  the 
first  day  of  the  February  term  (to  which 
term  the  suit  was  brought),  and  upon  the 
same  day  judgment  was  rendered  by  the 
<M>urt  for  the  plaintiff.  Was  an  execution  is- 
sued upon  a  judgment  thus  rendered  bind- 
ing upon  the  claimant  in  this  case?  We 
think  not  Code,  {  8460,  declares:  'Tar- 
ties,  by  consent,  express  or  Implied,  cannot 
give  jurisdiction  to  the  court  as  to  the  per- 
son or  subject-matter  of  the  suit  It  ^lay, 
however,  be  waived,  so  far  as  the  rights  of 
the  parties  are  concerned,  but  not  so  as  to 
prejudice  third  persons."  In  the  case  of 
Steadman  v.  Simmons,  88  Ga.  581,  the  de- 
fendant acknowledged  service  of  copy  and 
process,  and  waived  the  time  of  filing  the 
declaration  20  days  before  court  and,  on  the 
trial,  attacked  the  declaration  on  the  ground 
that  it  had  not  been  filed  in  the  clerk's  of- 
fice 20  days  before  the  beginning  of  the  term. 
Brown,  C.  J.,  speaking  for  the  court,  said: 
''As  between  him  and  the  plaintiff,  at  least 
we  see  no  reason  why  he  may  not  waive 
the  filing  twenty  days  before  court  In  this 
case  the  se/vlce  was  acknowledged  and  the 
time  of  filing  waived  on  the  10th  of  Febru- 
ary; and  the  court  did  not  sit  till  the  third 
Monday  in  March,  more  than  twenty  days 
after  the  waiver  was  made,  which  shows 
that  this  was  not  an  effort  to  make  a  case, 
brought  after  the  expiration  of  the  return 
day,  returnable  to  the  first  term  of  the  court, 
which,  as  against  third  persons,  could  not  be 
done."  This  case  differs  from  the  one  un- 
der consideration  in  that  the  issue  was  be- 
tween the  plaintiff  and  defendant  in  fl.  fa. 
No  third  party  was  interested.  In  the  case 
of  Suydam  v.  Palmer,  63  Ga.  546,  the  judg- 
ment attacked  was  obtained  In  Greene  coun- 
ty. Gal,  against  a  defendant  then  resident 
In  Richmond  county.  The  defendant  waiv- 
ed want  of  jurisdiction  by  the  court  in 
Greene  county,  and  judgment  went  by  de- 
fault A  fl.  f a.  from  that  judgment  was  lev- 
ied on  property  as  defendant's,  to  which  a 
third  person  interposed  his  claim.  On  the 
trial  of  the  claim  case  the  claimant  moved 
to  dismiss  the  levy,  on  the  ground  that  the 
Judgment  was  void  as  to  him.  The  trial 
Judge  dismissed  the  levy,  which  ruling  was 
affirmed  by  this  court.  Bleckley,  J.,  in  that 
case,  said:  "It  is  vital  to  the  success  of  the 
plaintiff  in  fi.  fa.  in  a  claim  case  to  have  a 
Judgment  which,  taking  the  whole  record  to- 
gether, will  bear  inspection  as  something 
capable  of  being  enforced  to  the  prejudice 
of  persons  other  than  the  defendant  in  fi.  fa. 


A  Judgment  which  is  void  as  to  third  per^ 
8on%  for  the  want  of  jurisdiction,  is  not  such 
a  judgment  as  can  prevalL"  The  difference 
between  this  last  case  and  the  one  now  be- 
ing reviewed  is  that  in  the  former  the  court 
had  no  jurisdiction  of  the  person  except  by 
operation  of  the  waiver;  in  the  present  case 
it  did  have  jurisdiction  of  both  the  person 
and  the  subject-matter.  From  the  authori- 
ties herein  cited,  we  conclude  that  the  propo- 
sition announced  in  the  secoud  headnote, 
which  needs  no  further  elaboration,  is  ap- 
plicable to  the  facts  in  the  present  case, 
and  hence  the  judgment  complained  of  could 
not  operate  as  against  the  claimant  That 
being  true,  the  court  did  not  err  in  refus- 
ing to  disturb,  upon  the  motion  for  new 
trial,  the  verdict  in  favor  of  the  claimant 
Judgment  affirmed. 

aOO  Gfi.  540) 

SCOTT  V.  WILLIAMS, 

(Snpreme  Court  of  Georgia.     March  1%  1887.) 

UsuRT— Rights  and  RBxauiss— Tbxbd  Fbrbons^ 
Relief  j^  Equitt. 

1.  While  titles  to  property,  made  as  part  of  a 
osnrions  contract,  are  void,  the  right  to  set  no 
the  nsury  and  have  the  conveyance  declared  void 
rests  only  with  the  maker  and  his  personal  rep- 
resentatives and  privies.  A  stranger  in  inter- 
est will  not  be  heard  in  an  attack  on  a  title 
daimed  to  be  void  for  usury. 

2.  Where  »  borrower  conveys  absolute  title 
to  land  as  security  for  a  debt  tainted  with  usury, 
and,  for  a  good  or  valuable  consideration,  pro- 
cures a  bond  for  title  to  be  executed  by  the  gran- 
tee in  favor  of*  a  third  person,  conditioned  to 
convey  such  land  to  the  obligee  on  payment  of 
the  original  debt,  such  borrower,  on  the  execu- 
tion of  these  contracts,  has  devested  himself  of 
the  right  to  redeem  the  land,  in  any  event,  and 
would  not  afterwards  be  heard  to  avoid  the 
deed  so  given,  (a)  If  the  borrower,  under  the 
circumstances  stated  above,  could  not  have  the 
deed  declared  void,  his  personal  representative 
could  not  do  so. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Do<rfy  county; 
W.  H.  Pish,  Judge. 

Petition  by  J.  B.  Scott  administrator  of  the 
estate  of  J.  A.  Perry,  deceased,  against  J.  R. 
WUliams.  There  was  a  judgment  sustain- 
ing a  demurrer  to  and  dismissing  the  petition, 
and  petitioner  brings  error.    Affirmed. 

The  following  is  the  official  report: 
To  the  petition  of  Scott  as  administrator 
of  the  estate  of  J.  A,  Perry,  against  WU- 
liams, the  defendant  demurred.  The  demur- 
rer was  sustained,  and  to  this  ruling  plain- 
tiff excepted.  The  petition  alleged:  Plain- 
tiff is  the  lawful  administrator  of  the  estate 
of  J.  A.  Perry,  late  of  Dooly  county,  de- 
ceased; having  been  appointed  to  said  trust 
by  the  ordinary  of  said  county,  upon  a  regu- 
lar application  there  filed,  and  having  accept- 
ed said  trust  and  being  now  acting  in  said 
capacity.  Up  to  and  on  February  23,  1893, 
his  said  intestate  was  the  owner  of  a  certain 
lot  of  land  in  Dooly  county  (describing  it). 
On  said  day,  for  the  purpose  of  securing  a 
debt  his  intestate  made  to  £).  B.  Lewis  what 
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purported  to  be  an  absolute  deed  of  convey- 
ance to  said  land,  but  which  was  nothing 
more  than  security  for  a  debt  This  deed 
expressed  that  the  consideration  therefor 
was  $610.18,  and  it  was  duly  recorded  within 
the  time  allowed  by  law.  At  the  time  of  the 
execution  of  this  conveyance,  Lewis  made 
to  S.  A.  T.  Perry  (the  wife  of  J.  A.  Perry)  a 
bond  for  title,--to  convey  to  her  the  land  up- 
on the  .payment  of  said  money.  Petitioner 
cannot  say  what  the  motive  of  the  parties 
was,  to  have  this  bond  made  In  the  name  of 
Mrs.  Perry,  but  alleges  that  it  was  the  dis- 
tinct understanding  that  the  land  was  to  be 
reconveyed  upon  the  payment  of  the  amount 
of  the  indebtedness  for  securing  which  the 
deed  was  made.  In  said  transaction  and 
deed  and  debt,  and  as  a  part  of  said  debt, 
there  was  usury  charged  and  taken  by  Lewis, 
to  the  amount  of  $18,  or  other  like  sum.  Pe- 
titioner's intestate  having  died,  his  wife 
transferred  to  defendant  her  rights  under, 
and  interest  in,  said  bond.  She  and  defend- 
ant were  very  friendly,  lived  In  the  same 
neighborhood,  and  their  business  dealings 
were  known  the  one  to  the  other,  especially 
the  subject-matter  of  this  suit;  and  they 
both  well  knew  that  said  usurious  contract 
had  been  made,  and  that  the  deed  was 
tainted  with  usury,  and  therefore  void;  and 
this  fact  was  especially  well  known  to  de- 
fendant when  said  transfer  was  made,  and 
at  the  time  the  deed  hereinafter  mentioned 
was  made  to  defendant,  and  at  said  times 
he  knew  all  the  facts  above  mentioned.     On 

the  8th  day  of ,  1893,  defendant  paid 

Lewis  the  amount  of  said  debt,  and,  under 
the  transfer  of  the  bond^  had  Lewis  make 
him  a  deed  to  the  land,  which  expressed  that 
it  was  upon  the  consideration  of  said  sum 
of  $610.18,  which  deed  was  duly  recorded. 
Under  this  deed,  notwithstanding  he  had 
been  warned,  before  he  went  into  the  trans- 
action and  had  the  bond  transferred  to  him, 
and  before  he  paid  any  money,  that  he  was 
going  into  a  lawsuit  If  he  bought  the  land, 
because  the  original  deed  was  made  for  se- 
curity, and  was  tainted  with  usury,  and  was 
therefore  void,  defendant  did  the  things 
above  mentioned,  and  went  into  possession 
of  the  land,  and  is  now  using  it  and  enjoying 
the  rents,  and  denies  possession  of  it  to  peti- 
tioner. The  land  is  much  more  valuable 
than  the  amount  of  the  debt,  and,  if  petition- 
er's Intestate  had  lived,  he  would  have  paid 
the  debt.  In  law  and  equity  the  title  to  the 
land  is  in  said  estate,  and  the  paper  titles 
ibove  mentioned  are  a  cloud  thereon.  Pe- 
titioner tenders  to  defendant  the  true  amount 
of  principal  and  legal  interest  of  the  indebt- 
edness which  the  first-mentioned  deed  was 
made  to  secure,  with  all  lawful  interest  He 
prayed  that  defendant  be  required  to  pro- 
duce all  the  muniments  of  title  that  he  had 
to  the  land,  and  that  the  same  be  canceled; 
that  he  have  Judgment  against  defendant  for 
the  damages  he,  as  such  administrator,  and 
the  estate  of  his  intestate,  had  sustained  by 


reason  of  the  acts  of  defendant;  and  that 
he  have  Judgment  for  the  land,  putting  the 
title  in  him  as  administrator,  and  in  said 
estate,  upon  the  payment  of  the  amount  ten- 
dered aa  above  mentioned;  for  injunction, 
etc  The  demurrer  was  upon  the  following 
grounds:  It  does  not  appear  upon  the  face 
of  the  petition  who  is  the  lawful  administra- 
tor of  James  A.  Perry,  deceased,  nor  does 
the  petition  disclose  the  name  of  the  real 
plaintiff  in  the  case.  (2)  The  petition  shows 
no  title  in  the  estate  of  said  Perry,  but  shows 
title  out  of  said  Perry  during  his  life.  (3) 
The  facts  set  forth  work  an  estopp^,  and 
petitioner  will  not  be  heard  to  daiy  the  title 
of  defendant  to  the  land.  (4)  It  is  nowhere 
alleged  that  it  Is  necessary  for  the  adminis- 
trator of  Perry  to  recover  the  land  in  ques- 
tion for  the  purpose  of  paying  the  debts  of 
his  Intestate,  nor  for  the  purpose  of  distribu- 
tion among  the  heirs  of  the  estate. 

Busbee,  Grum  &  Busbee,  for  plaintiff  in  er- 
ror. Littlejohn  &  Thomson,  for  defendant 
in  error. 

LITTLE,  J.  The  official  report  states  the 
facts. 

L  The  questions  to  be  decided  in  this  case 
arise  on  exceptions  to  the  Judgment  of  the 
court  below  in  sustaining  a  demurrer  to  the 
declaration  of  the  plaintiff,  and  involve  the 
application  of  certain  principles  hi  the  law  of 
usury.  Our  CJode  (section  2057f)  declares, 
*'A11  titles  to  property  made  as  part  of  an 
usurious  contract,  or  to  evade  the  laws  against 
usury,  are  void.**  The  record  discloses  that 
the  title  in  question  was  made  to  seciu'e  a 
debt  infected  with  usury,  and  the  plaintiff, 
invoking  this  provision  of  ^ur  law,  insists  on 
a  literal  application  of  its  precepts,  while  the 
defendant  contends  that  such  title  Is  not  ipso 
facto  void.  This  is  the  question  we  have 
to  decide.  Inasmuch  as  there  is  no  qualifica- 
tion in  the  statute,  we  should  consider  first 
what  is  its  effect,  and  we  quote  the  language 
of  an  eminent  writer,  that:  "When  the  plain 
and  unequivocal  language  of  the  law  is  rigidly 
followed,  there  are,  to  be  sure,  a  few  cases  of 
hardship.  Let  it  be  once  understood  that 
statutes  are  not  to  be  limited  in  their  opera- 
tion by  overrefiued  and  artificial  interpreta- 
tions. Men  are  able  to  understand  and  g^ov- 
em  themselves  by  the  law  of  the  land,  and  an 
incalculable  amount  of  legal  controversy  Is 
thus  avoided.**  It  may  here  be  referred  to 
that  the  statutes  of  the  several  states  on  the 
question  of  the  effect  of  usury  on  contracts 
vary.  In  some  instances  the  statute  declares 
that  contracts  founded  in  usury  are  void;  in 
others,  that  such  contracts  are  valid  In  the 
hands  of  a  bona  fide  holder,  etc  But  it  is 
unnecessary  to  pursue  this  branch  of  the  in- 
vestigation further,  because  our  statute,  when 
referring  to  titles  Infected  with  usury,  declares 
the  same  void,  and  we  construe  these  words 
to  mean  Just  what  they  say.  They  are  void. 
When?  A  deed  to  a  lot  of  land^  though  af> 
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fected  with  usury,  does  not  aaiiany  bear  on 
its  face  any  evidence  that  it  is  tainted  with 
osnry.  It  Is  prima  facie  a  conveyance  of  such 
title  as  the  grantor  could  convey.  The  de- 
fect in  such  deed  is  not  patent  It  does  not 
rest  on  the  terms  of  It,  but  must  be  shown  by 
extrinsic  proof,  wliich  goes  to  the  considera- 
tion expressed.  Therefore,  on  Its  face,  and  as 
a  natural  effect  of  its  terms,  the  deed  conyeys 
the  title  of  the  grantor  to  the  premises  de- 
scribed in  the  instrument;  and  such  will  be 
Its  effect  until,  on  an  examination  of  the  con- 
sideration, it  Is  ascertained  that  the  considera- 
tion was  usurious.  Then,  and  not  till  then, 
will  the  court  declare  the  apparent  convey- 
ance not  to  be  a  conveyance  because  of  the 
vice  in  the  consideration.  Such  conveyance 
Is  to  be  accredited  good  until  the  question  Is 
made,  and  it  is  adjudicated  to  be  bad.  Now, 
who  can  cause  such,  or  any  other,  adjudication 
of  that  conveyance  to  be  made?  The  answer 
is  plain,  under  the  law:  Not  a  stranger  to  it, 
but  only  one  who  has  an  interest  adverse  to  it 
iSo  that,  deciding  as  we  do  that  titles  to  prop- 
•erty  affected  with  usury  are  void,  the  practical 
effect  of  such  decision  is  nugatory  until  we 
further  consider  and  determine  who  may  have 
them  so  declared.  The  doctrine  is  well  set- 
tled that  the  defense  of  usury  can  only  be 
taken  by  the  party  to  the  usurious  agreement, 
^r  persons  representing  him,  as  privies  in 
blood  or  estate.  A  stranger  cannot  set  up 
usury  as  a  defense  to  an  action.  Tyler,  Usury, 
p.  403.  The  plea  of  usury  is  a  personal  one^ 
and  no  one  can  plead  it  but  the  borrower  or 
his  privies.  Ryan  v.  Mortgage  Ck).,  96  Ga. 
322,  23  &  B.  411;  ZeUner  v.  Mobley,  84  Ga. 
749,  11  S.  E.  402.  A  title  may  be  absolutely 
void  between  certain  persons,  and  not  void 
«s  between  others.  84  Ga.  749,  11  S.  E.  402. 
See,  also,  Jones,  Mortg.  §  644.  It  may  be  said 
that  in  many  cases  where  a  transaction  is  de- 
clared void  in  terms  of  the  common  law,  or 
even  expressly  by  statute,  where  the  obvious 
intent  of  the  rule  or  statute  is  to  secure  and 
protect  the  rights  of  others,  the  construction 
-of  law  is  that  it  is  voidable  so  far  that  it  shall 
not  operate  to  defeat  or  impair  those  rights. 
A  deed  of  this  character  is  not  a  dead  letter,  but 
can  be  avoided  by  the  injured  person  only, 
and  at  such  thne  and  in  such  manner  as 
may  be  necessary  to  secure  those  rights.  In 
other  respects  it  has  its  natural  effects.     Wait, 

'  Fraud.  Conv.  §  445  et  seq.  Many  other  cita- 
tions could  be  made,  establishing  these  prin- 
ciples, but  it  is  deemed  unnecessary  to  further 
elaborate  them.  So  that,  while  we  hold  that 
titles  to  property,  made  as  part  of  a  usurious 
contract,  are  void,  we  further  hold  that  the 
right  to  have  the  same  so  declared  rests  with 
the  borrower,  and  his  personal  representatives 
and  privies.    The  case  of  Jaques  v.  Stewart, 

'  81  Ga.  81,  6  S.  E.  815,  is  not  to  be  taken  as 
an  authority  against  the  correctness  of  the 
principles  here  ruled,  although  a  casual  read- 
ing of  that  case  would  possibly  lead  to  that 
conclusion.  There,  the  record  shows,  both  par- 
ties claimed  title  from  the  same  source;  and  the 


contest  between  the  parties  was,  which  particu- 
lar bill  of  sale  made  by  Gordon— (he  one  to 
Stewart,  or  the  one  to  Jaques— conveyed  the 
title;  and  this  court  held  that  Jaques,  when 
the  bill  of  sale  made  by  Gordon  to  Stewart 
was  offered  as  showing  title  in  the  latter, 
might,  in  defense  of  the  title  conveyed  to  him 
subsequently  by  Gordon,  show  that  the  first 
bill  of  sale  was  infected  with  usury,  and  there- 
fore void;  hi  other  words,  that  Gordon,  the 
borrower,  might  set  up  the  fact  of  usury,  and 
have  the  conveyance  to  Stewart  declared  void, 
and  that  Jaques  was  his  privy  in  estate,  and, 
being  such,  the  right  to  do  so  inured  to  him. 
These  facts  do  not  appear  in  the  report  of  the 
case,  but  are  shown  in  the  original  record  of 
file  here,  and  formed  the  basis  for  the  opinion 
rendered.  Zellner  v.  Mobley,  84  Ga.  746, 11  S. 
B.  402. 

2.  It  would  seem  conclusively  to  follow  from 
the  above  reasoning  that  a  stranger  in  law  or 
in  interest  would  not  be  heard  to  attack  a 
title  as  void  because  infected  with  a  usurious 
consideration.  Indeed,  we  can  conceive  of  dr- 
cumstances  where  even  personal  representa- 
tives, or  privies  hi  blood  or  estate,  could  not  do 
so.  This  court  hdd  in  the  case  of  Zellner  v. 
Mobley,  84  Ga.  749,  11  S.  E.  403,  quoting  from 
&Ir.  Tyler,  that  (referring  to  the  borrower) 
**it,  for  any  reason,— his  deshre  to  avoid  liti- 
gation, his  pride  of  character,  or  his  con- 
scientious sense  of  Justice,— he  may  be  in- 
duced to  waive  his  legal  rights,  and  to  sat- 
isfy a  demand,  he  is  at  liberty  to  do  so,  al- 
though it  may  be  obnoxious  to  the  defense  of 
usury."  If  a  borrower  may  exercise  his  per- 
sonal privilege,  and  pay  off  a  debt  bifected 
with  usury,  or  rofuse  to  take  advantage  of  this 
plea,— pr^^Ting,  for  such  reasons  as  may  ac- 
tuate him,  to  recognise  and  settle  such  usurious 
contract,— no  one  can  deny  fihn  the  right;  and 
when  he  chooses  to  do  so,  and  lias  done  so, 
then  neither  his  personal  representatives  nor 
privies  can  reopen  the  question,  or  revise  his 
act  In  the  case  now  under  consideration  it  is 
admitted  that  Perry,  the  intestate,  made  to 
Lewis  an  absolute  deed  to  real  estate,  to  se- 
cure the  payment  of  a  debt  infected  with 
usury.  Under  our  law,  this  title  was  void, 
and,  under  any  view  of  the  law.  Perry  would 
have  the  right  to  have  it  so  declared;  and,  if 
nothing  more  appeared,  the  personal  represen- 
tative of  Perry,  and  his  privies  in  blood  or  es- 
tate, would  succeed  to  the  same  right.  But 
more  does  appear.  At  the  time  of  the  delivery 
of  this  deed.  Perry,  the  intestate,  made  a  con- 
tract with  Lewis  by  which  the  latter  executed 
a  bond  conditioned  to  convey  to  Mrs.  S.  A.  T. 
Perry,  wife  of  the  intestate,  the  land  conveyed 
to  him,  on  payment  by  her  or  her  assigns  of  the 
debt  due  by  Perry.  Thus,  it  appears  that  Peiv 
ry  devested  himself  of  the  right  to  redeem  the 
land,  and  placed  such  right  in  a  third  party. 
The  record  is  silent  as  to  the  consideration 
which  moved  this  last  agreement  The  obli- 
gee, however,  being  the  wife  of  the  debtor,  the 
contract  could  be  supported  as  a  gift  In  any 
event,  Mrs.  Perry  accepted  and  held  the  bond. 
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We  are  not  called  on  to  decide  whether  Mn. 
Perry  would  have  the  right  to  set  up  naury 
in  the  deed  to  her  obligor.  That  qnestlon  la 
not  involved.  After  the  death  of  Perry,  Mra. 
Perry  transferred  and  assigned  her  bond  for 
titles  to  Williams,  who  paid  the  debt  of  Perry 
to  Lewis,  received  from  the  latter  a  convey- 
ance of  the  land,  and  entered  into  possession. 
Now,  Scott,  the  administrator  of  Perry,  flies 
his  petition,  alleging  the  facts,  and  claiming 
that  the  deed  from  Perry  to  Lewis  is  infected 
with  usury  and  void,  and  that  Williams  had  no- 
tice of  the  usury  before  he  took  the  convey- 
ance from  Lewis;  and  he  prays  damages,  and 
judgment  for  the  land,  and  that  title  be  vestp 
ed  in  him,  as  administrator,  on  payment  of  the 
original  principal  in  the  debt  owing  by  Perry  to 
Lewis,  with  lawful  interest  thereon.  Under 
the  view  which  we  take  of  the  case,  the  ad- 
ministrator of  Perry  is  not  entitled  to  any  of 
the  relief  prayed  for  by  him.  Nor,  in  our  opin- 
ion, can  he  bring  up  the  question  of  usury  In 
the  original  transaction  between  Perry  and 
Lewis.  When  Perry  made  the  deed  to  Lewis, 
he  procured  the  latter  to  make  a  bond  for  titles 
to  a  third  person;  and  the  assignee  of  this 
third  person  complied  with  the  terms  of  the 
bond,  paid  the  money,  and  received  convey- 
ance. Perry  had  a  right  to  redeem.  He  chose, 
however,  for  sufficient  reasons,  to  part  with 
his  right,  and  when  he  did  so  he  had  no  fur- 
ther right  or  interest  in  the  land.  Zellner  v. 
Mobley,  84  Ga.  338,  11  S.  B.  402;  Shufelt  v. 
Shufelt,  9  Paige,  137.  If,  after  these  trans- 
actions. Perry  could  not  open  the  matter  and 
recover  the  land,  his  personal  repreeentative 
could  not    Judgment  afOrmed. 

FISH,  J.,  disqualified. 
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(Supreme  Court  of  Georgia.     March  12,  1897.) 
Criminal  Law— Continuance— Absence  op  Wit- 

NKSSBS- HOMICTDB— DbPBKSB  OP   INSANITT — Ev- 
IDBNCa  •*- BUHOBN    OP    FbOOP  —  ISSTROOTIOKS — 

PaoviNCB  OP  Jury— Nonexpert   Witnesses— 
CJoMPETENCT—JuRT— Impaneling— Examination 

OF  JUROK  BT  JcnOB— DiSCRBTION  Of  JUDOE. 

1.  Where  an  application  for  the  continuance 
of  a  criminal  case  on  the  jn'ound  of  the  absence 
Of  witnesses  complied  stnctly  with  all  the  re- 
quirements of  section  962  of  the  Penal  Code, 
and  it  appeared  that  the  proof  which  the  ac- 
cused expected  to  make  by  the  absent  witnesses 
was  not  only  material  upon  the  controlling  is- 
sue in  the  case,  but  was  also  such  as  he  could 
not  as  fnlly  ana  satisfactorily  make  by  any  oth- 
er witness  or  witnesses,  it  was  error  not  to 
grant  the  continuance,  or  at  least  postpone  the 
trial  until  the  attendance  of  these  witnesses 
could  be  had. 

2.  The  rule  aboTe  announced  is  specially  ap- 
plicable to  a  case  in  which  the  accused  was  in- 
dicted for  mard«r.  and  the  main  defense  was 
that  at  the  time  oi  the  homicide  he  was  afflicted 
with  insanity,  alleged  to  have  been  produced  by 
a  chronic  disease  originating  at  an  early  period 
of  his  life,  the  absent  witnesses  being  persons 
who  had  exceptional  opportunities  for  knowing 
the  accused  and  his  mental  and  physical  condi- 
tion,—two  of  them  being  his  brothers,  with  whom 


he  had  for  years  associated  more  latliiiately  than 
with  other  rdatires;  another  a  witness  who 
had  been  acquainted  with  him  from  his  child- 
hood; and  the  remaining  one  a  physician,  who 
had  known  the  accused  ful  his  life,  and  was  pro- 
fessionally familiar  with  the  nature  of  his  al- 
leged disease,— and  the  application  for  a  oontin- 
uance  arerring  that  aU  these  witnesses  would 
swear  to  his  insanity,  and  setting  forth  in  de- 
tail the  facts  upon  whidi  their  teiltimony  to  this 
effect  would  be  based. 

8.  Such  a  showing  was  good,  and  ought  to 
have  been  so  held,  although  it  appeared  by  way 
of  counter  showing  that  there  were  other  wit- 
nesses, including  near  relatives,  by  whom  many 
of  the  facts  within  the  knowledge  of  the  absent 
witnesses  could  hare  been  proved,  and  althoui^ 
it  appeared  also  that  none  of  the  latter  had  ae- 
tually  seen  the  accused  for  some  time  previous 
to  the  homicide.  The  main  question  being 
whether  he  was  or  was  not  insane  when  the  kill- 
ing was  done,  it  was  his  right,  not  only  to  put  in 
evidence  the  facts  he  coula  prove  by  the  absent 
witnesses,  but  also  to  have  their  opinions,  based 
on  such  facts,  passed  upon  by  the  jury.  Tliis 
right  certainly  ought  not  to  have  been  denied  in 
the  present  case,  there  being  much  evidence  for 
the  state  to  show  sanity,  and  the  burdea  being 
upon  the  accused  to  prove  insanity. 

4.  It  is  the  right  of  the  accused  in  a  criminal 
case  to  introduce  his  witnesses  in  the  order  which 
he  or  his  counsel  may  deem  best;  and  the  fact 
that  a  witness  is  compelled  to  leave  the  court 
for  providential  cause  does  not  constrain  the 
accused,  for  the  purpose  of  getting  the  benefit 
of  his  testimony,  to  put  him  on  the  stand  at  an 
earlier  period  of  the  trial  than  was  otherwise 
contemplated  and  intended. 

5.  In  order  to  render  the  distinctive  defense  of 
insanity  available  as  a  basis  for  an  acquittal,  the 
burden  is  upon  the  accused  to  show  affirmative- 
ly by  a  preponderance  of  the  evidence  introduced 
at  the  trial  that  he  was  insane  at  the  time  the 
act  for  whicn  he  is  indicted  was  committed. 
Though  this  burden  may  not  be  successfully  car- 
ried so  as  to  authorise  a  verdict  of  not  guilty  on 
this  particular  ground.  It  is  nevertheless  the  duty 
of  the  jury  to  consider  the  evidence  touching 
the  alleged  insanity  in  connection  with  the  oth- 
er evidence  in  the  case,  and  then,  in  view  of  it 
all,  determine  whether  or  not  a  reasonable  doubt 
of  the  guilt  of  the  accused  exists  in  their  minds. 

6.  In  instructing  the  JU17  as  to  the  nature  of 
expert  and  nonexpert  testimony,  and  explaining 
the  rules  under  which  witnesses  belonging  to 
each  class  might  give  their  opinions  as  to  the 
sanity  or  insanity  of  the  accused,  it  was  error 
to  charge  that  the  testimony  of  expert  witness- 
es was  entitied  to  great  weight,  and  to  add, 
'The  same  way  with  parties  who  associated 
with  the  defendant,  lived  with  him,  lived  in  the 
same  community,"  etc.  It  is  safer  and  better 
to  leave  all  these  matters  to  be  weighed  by  the 
jury,  and  to  let  them  determine  the  probative 
value  of  the  testimony  of  eadi  witness. 

7.  There  was,  in  the  present  case,  no  viola- 
tion of  the  well-settied  rule  that  nonexpert  wit- 
nesses may  testify  to  their  opinions  concerning 
the  sanity  or  insanity  of  a  given  person,  it  ap- 
pearing that  in  each  instance  where  objection 
was  made  to  testimony  of  this  kind  the  witness 
had  stated  sufficient  reasons  as  the  foundation 
of  his  opinion  to  render  it  proper  for  the  same  to 
be  heard  and  passed  upon  by  the  jury. 

&  When  a  juror  who  has  qtuilified  upon  his 
voir  dire  is  put  upon  the  judge  as  a  tnor.  the 
latter,  in  the  absence  of  any  extrinsic  evidence 
impeaching,  or  attacking  the  juror's  competency, 
is  not  required  to  enter  upon  an  investigation  as 
to  the  same;  and  in  no  event  is  the  court  bound 
to  ask,  or  to  permit  counsel  to  ask,  the  juror  any 
question  the  answer  to  which  would  tend  to  In- 
criminate or  disgrace  him.  The  scope  of  the  In- 
quiry in  such  matters  is  to  be  left  largely  in  tbe 
discretion  of  the  trial  judge. 

9.  The  court  in  some  of  its  Instructions  ref ei^ 
red  to  the  homicide  as  "the  act  whidi  the  accused 
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had  comtnltted,"  and  thus  at  least  intimated  an 
opinion  tliat  the  Idllinflr  waa  done  by  him;  and, 
although  manjr  of  the  requests  to  charge  practi- 
cally conceded  that  this  was  true,  yet,  as  It  was 
not  distinctly  admitted  that  the  accnsed  did  com- 
mit the  homicide,  expressions  embracing  such 
language  as  that  abore  quoted  should  not  have 
been  used. 

10.  The  instructions  as  to  the  law  of  insanity 
were,  in  the  main,  correct,  and  appropriate,  and 
the  charge  as  a  whole,  except  as  above  indicated, 
was  free  from  material  error. 

11.  Whether  this  court  has  the  power  so  to  do 
or  not,  it  is  not  now  essential  to  deal  with  the 
court's  action  upon  the  motion  for  a  diange  of 
▼enne,  for  the  reason  that  the  circumstances  and 
surroundings  when  the  accused  is  again  put  up- 
on trial  may  be  essentially  different 

12.  Bxcept  as  pointed  out  in  the  preceding  notes, 
there  was  no  substantial  error  at  the  trial  relat- 
ing to  any  matter  or  question  which  can  ajise 
when  the  case  is  tried  again,  and  therefore  it  is 
unnecessary  to  deal  specifically  with  a  large 
majority  of  the  72  grounds  of  the  motion  for  a 
new  triaL 

(Syllabus  by  the  €k>Qrt.) 

ESiTor  from  fllaperlor  court,  Talbot  county; 
W..  B.  Butt,  Judge. 

W.  li.  Byder  was  convicted  of  mnrd^,  and 
brings  error.    Beversed. 

J.  H.  Worrill,  A.  A.  Carson,  Dupont  Guerry, 
J.  J.  Bull,  and  0.  J.  Thornton,  for  plaintiff  in 
error.  S.  P.  Gilbert,  Sol.  Gen.,  J.  M.  Terrell, 
Atty.  Gen.,  and  J.  H.  Martin,  for  the  State. 

COBB,  J.  W.  L.  Byder  was  indicted  for 
the  ofTense  of  mnrder.  His  defense  was  that 
be  did  not  commit  the  homicide  charged  In 
the  Indictment,  and  that,  if  he  did,  he  was  in- 
sane «t  the  time  the  killing  was  done. 

1,  2,  8.  When  the  case  of  the  accused  was 
called  for  trial,  he  made  a  motion  for  a  con- 
tlniiance  on  account  of  the  absence  of  four 
witnesses.  His  motion  complied  strictly  with 
the  law  regulating  such  matters.  Pen.  Ck)de, 
9  962.  And  the  only  matters  about  which 
there  could  be  any  question  were  whether  the 
facts  sought  to  be  proven  by  the  absent  wit- 
nesses were  material  to  the  defense,  and 
whether  or  not  he  could  prove  the  same  facts 
as  w^  by  other  witnesses.  It  was  claimed 
that  the  accused  was  subject  to  fits'  of  In- 
sanity, produced  by  a  chronic  disease  of  the 
ear,  which  originated  at  an  early  period  of 
his  life;  and  that,  when  suffering  from  the 
effects  of  this  disease,  he  was,  and  had  been 
at  various  times  in  his  life,  Insane,  and  irre- 
sponsible. Two  of  the  absent  witnesses  were 
bis  brothers,  who,  according  to  the  show- 
ing made,  had  associated  with  him  more  In- 
timate than  his  other  relatives,  and  his 
physical  and  mental  condition  was  more  pe- 
culiarly within  their  knowledge  than  that  of 
any  other  members  of  his  family.  Another 
witness  <  was  one  who  had  been  acquainted 
with  him  from  his  childhood,  and  who  knew 
of  his  infirmity,  and  of  his  periods  of  alleged 
Insanity  and  irresponsibility.  The  remaining 
witness  was  a  physician,  who  had  known  the 
accnsed  all  his  life,  and  was  professionally 
familiar  with  the  natnre  of  the  alleged  dis- 
ease. It  further  appeared  in  the  showing  for 
a   continuance   that  all  of  these  witnesses 


would  swear  to  the  Insanity  of  the  accused 
at  times  when  his  disease  was  at  its  worst 
In  the  showing  the  facts  upon  which  their 
testimony  would  be  based  appeared  in  detail. 
The  connter  showing  disclosed  that  there 
were  other  relatives,  members  of  the  imme- 
diate family  of  the  accused,  who  were  present 
at  the  trial,  and  could  be  called  as  witnesses; 
but  It  did  not  appear  that  ai^y  of  these  would 
testify  to  the  peculiar  facts  set  out  in  the 
motion  for  a  continuance,  and  upon  which  It 
was  based.  It  Is  proper,  however,  to  add  that 
the  four  absent  witnesses  did  not  see  the 
accused  on  the  day  of  the  homicide,  or  at 
any  time  Immediately  preceding  that  day.  In 
a  case  like  the  present,  where  there  has  been 
a  shocking  homicide,  and  where  there  can  be 
scarcely  a  doubt  that  the  accused  committed 
it,  although  he  does  not  expressly  so  admit  in 
bis  plea,  the  defense  mainly  relied  on  being 
that  of  Insanity  ^t  the  time  of  the  killing, 
it  was  depriving  the  accused  of  a  very  great 
right  when  he  was  forced  to  trial  in  the  ab- 
sence of  these  four  witnesses,  who  knew  the 
facts  that  were  material  to  his  defense,  and 
whose  presence  was  important  to  the  proper 
determination  of  the  Issue.  It  is  especially 
so  In  the  present  case,  when  the  record  shows 
that  there  was  much  evidence  for  the  state  to 
show  that  the  accused  was  sane.  The  large 
amount  of  evidence  for  the  state  showing  the 
sanity  of  the  accused,  instead  of  being  a  rea- 
son for  overriding  the  motion  for  a  new  trial, 
Is  a  stronger  reason  for  granting  one.  The 
refusal  of  the  court  to  continue  his  case  de- 
prived the  accnsed  of  the  benefit  of  the  four 
witnesses  who,  above  all  others,  were  needed 
by  him  in  his  trial  to  meet  the  mass  of  evi- 
dence showing  sanity.  The  court  should  have 
either  continued  the  case  for  the  term,  or 
postponed  the  trial  until  a  later  day.  In  or- 
der that  the  accused  might  have  secured  the 
attendance  of  these  witnesses,  in  order  that 
the  jury  might  pass  upon  the  question  of  their 
I  credibility,  and  the  weight  to  be  attached  to 
their  testimony. 

4.  The  physician  who  was  the  absent  wit- 
ness In  the  motion  above  referred  to  subse- 
i  quentiy  appeared  at  the  trial,  but  was  com- 
I  pelled  to  leave  the  court  for  providential 
cause.  Before  leaving,  he  requested  counsel 
for  the  accused  to  allow  him  to  go  upon  the 
stand,  and  testify,  so  as  not  to  be  required  to 
return  to  the  court,  to  which  request  they 
declined  to  accede.  We  do  not  think  that 
the  accused  lost  any  of  his  rights  to  com- 
plain of  the  subsequent  absence  of  this  wit- 
ness because  his  counsel  failed  to  interrupt, 
and  change  the  line  of  his  defense,  and  the 
manner  in  which  It  was  being  conducted,  so 
as  to  place  this  witness  upon  the  stand  in 
advance  of  the  time  when  they  had  contem- 
plated so  doing.  It  Is  an  important  right  of 
the  accused  to  be  allowed  to  Introduce  his 
witnesses  in  the  order  In  which  he  or  his 
counsel  think  is  to  the  best  interest  of  his 
case;  and  witnesses  should  not  be  allowed  t^ 
dictate  to  counsel  as  to  when  they  should 
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put  upon  the  stand.  Ttie  failure  of  counsel  to 
introduce  the  witness  at  a  time  which  was 
Inconsistent  with  the  Interest  of  the  accused 
should  not»  generally,  deprive  him  of  his  right 
to  complain  of  the  absence  of  a  witness  at  a 
subsequent  stage  of  the  case,  If  that  absence 
Is  In  no  way  occasioned  by  the  accused  or  his 
counsel. 

5.  Following  the  decision  of  this  court  In 
the  case  of  Garr  v.  State,  96  6a.  2%,  22  S.  E. 
570,  and  the  cases  there  cited,  the  proposi- 
tions stated  In  the  fifth  headnote  are  too 
well  settled  to  need  further  discussion. 

G.  Where  the  defense  of  Insanity  is  relied 
on,  and  there  Is  evidence  of  expert  and 
nonexpert  witnesses  who  testify  as  to  the 
sanity  of  the  accused,  and  who  were  ''par- 
ties who  associated  with  the  defendant, 
lived  with  him,  lived  In  the  same  communi- 
ty," It  was  error  for  the  Judge  to  charge  the 
Jury  that  the  testimony  of  expert  witnesses 
was  entitled  to  great  weight,  and  to  add,  in 
substance,  that  the  testimony  of  intimate  as- 
sociates of  the  accused  should  be  given  simi- 
lar weight  All  this  testimony  Is  allowed 
for  the  purpose  of  Informing  the  Jury  as  to 
the  truth  of  the  Issue,  and  the  weight  to  be 
given  to  It  Is  for  them.  The  Judge  should 
not  intimate  In  any  way  to  them  how  they 
should  deal  with  any  particular  class  of  wit- 
nesses, but,  under  proper  Instructions,  leave 
the  entire  matter  to  them.  It  may  be  that 
In  certain  cases  the  testimony  of  nonexpert 
witnesses  would,  in  the  mind  of  an  intelli- 
gent Juror,  outweigh  the  testimony  of  the 
alleged  expert  witnesses,  and  that  in  other 
cases  the  testimony  of  the  expert  would  be 
given  the  greater  weight;  but  the  Jury  are 
the  sole  Judges  of  such  things,  and  the  Judge 
should  leave  them  imtrammeled  to  pass  up- 
on the  credibility  of  all  witnesses,  and  give 
such  weight  to  the  testimony  of  each  as 
they  see  proper. 

7.  "Where  the  question  under  examination, 
and  to  be  decided  by  the  jury,  is  one  of 
opinion,  any  witness  may  swear  to  his  opin- 
ion or  belief  giving  his  reasons  therefor." 
Pen,  Ck)de,  §  1021.  There  seems  to  have 
been  no  violation  of  this  well-settled  rule  in 
regard  to  the  nonexpert  witnesses  in  this 
case.  Each  witness  examined  was  allowed 
to  state  his  opinion,  and  no  one  did  so  with- 
out giving  his  reasons  therefor.  The  opin- 
ion and  the  reasons  go  to  the  Jury  together, 
that  the  Jury  may  determine  what  the  opin- 
ion is  worth.  It  may  be  that  a  particular 
reason  given  for  an  opinion  is  not  really,  a 
good  one,  and  such  a  reason  would  most 
probably,  hi  the  mind  of  an  intelligent  Juror, 
destroy  the  opinion  at  once;  but,  neverthe- 
less, both  the  opinion  and  the  reason  ought  to 
t>e  considered,  that  the  Jury  may  give  the 
opinion  such  weight  as  they  think  proper. 

8.  When  a  Jury  Is  about  to  be  Impaneled 
for  the  trial  of  a  felony  case,  and  the  panel 
is  "put  upon  the  accused,"  and  the  names 
of  the  Individual  Jurors  are  being  called.  It 
la  competent  for  the  state  or  the  accused  to 


make  certain  objections  to  each  Juror  as  he 
is  called.  Pen.  Code,  §  073.  Upon  such  ob- 
jections being  made  to  a  Juror,  It  is  the  "duty 
of  the  court  to  hear  immediately  such  evi- 
dence as  may  be  submitted  (the  Juror  being 
a  competent  witness)  In  relation  to  the  trutli 
of  these  objections."  On  this  issue  the  Juror 
may  be  called  as  a  witness,  either  by  the 
party  attacking  his  competency  or  the  party 
seeking  to  establish  it  If  in  this  investiga- 
tion the  Juror  is  held  to  be  competent,  the 
next  step  is  to  place  him  upon  his  voir  dire, 
and  ask  him  the  questions  prescribed  in 
Pen.  Code,  §  975.  If  he  answers  these 
questions  so  as  to  qualify  himself  as  a  Juror, 
the  Judge  is  not  required,  when  the  Juror  is 
placed  upon  him  as  a  trior,  to  ask  the  Juror 
any  question  in  regard  to  his  competency, 
nor  to  permit  counsel  to  do  so.  Certainly, 
neither  the  court  nor  counsel  should  ask  any 
question  which  would  Involve  a  breach  of 
the  Juror's  privilege  to  refuse  to  answer  on 
the  ground  that  so  doing  would  tend  to  In- 
criminate, or  otherwise  disgrace,  him;  and 
neither  the  court  itself  should  ask  any  ques- 
tion, nor  should  It  permit  counsel  to  ask  any 
question,  of  the  Juror,  until  extrinsic  evidence 
has  been  introduced  tending  to  show  that 
the  Juror  has  answered  the  questions,  or 
some  of  them,  falsely,  thereby  impeaching  or 
attacking  his  competency.  On  this  Investi- 
gation the  juror  is  not  a  competent  witness 
in  the  broad  sense  in  which  the  term  is  used 
when  the  challenge  Is  for  cause  on  one  of 
the  grounds  stated  In  Pen.  Code,  §  973.  If 
the  challenge  for  cause  is  overruled,  and  if 
the  Juror  answers  the  statutory  questions 
so  as  to  qualify  himself,  he  stands  before  the 
court  as  a  competent  Juror,  and  he  cannot  be 
called  upon  to  disqualify  himself;  and,  if 
placed  upon  the  court  as  a  trior,  and  his  dis- 
qualification Is  brought  to  the  attention  of 
the  court  by  evidence  other  than  that  of  the 
Juror,  then  the  court  should  determine  the 
question  as  to  whether  he  Is  a  competent 
Juror  or  not,  and  ask  him  such  questions 
only  as  he,  under  the  law,  would  be  com- 
pelled to  answer  If  called  as  an  ordinary  wit- 
ness, and  then  determine  his  competency 
from  the  extrinsic  evidence,  as  well  as  the 
statement  of  the  Juror.  No  fixed  rule  can  be 
laid  down  to  be  followed  in  all  cases.  The 
Inquiry  which  the  Judge  should  make  after 
the  Juror's  competency  is  attacked  by  ex- 
trinsic evidence  is  to  be  left  largely  to  the 
discretion  of  the  trial  Judge,  according  to 
the  circumstances  of  each  case. 

9.  While  the  accused  mainly  relied  upon 
the  defense  of  Insanity,  still,  as  he  did  not 
expressly  admit  that  he  committed  the  homi- 
cide, the  court  should  not,  in  Its  Instructions 
to  the  Jury,  have  referred  to  the  homicide 
as  "the  act  which  the  accused  committed." 
But,  as  counsel  for  the  accused.  In  numer- 
ous requests  which  were  made  to  the  Judge 
to  charge,  used  similar  language,  this  error 
on  the  part  of  the  Judge  would  not  have 
necessitated  a  new  trial,  even  though   the 
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requests  containing  the  language  were  not 
actually  given  by  the  Judge.  Counsel  for 
the  accused  should  not,  in  their  communi- 
cations with  the  court  in  requests  to  charge, 
use  language  which  would  be  calculated  to 
mislead  the  court  as  to  the  contentions  of 
the  accused,  and  then  afterwards  complain 
that  the  language  used,  upon  being  subse- 
quently adopted  by  the  court,  was  calculat- 
ed to  prejudice  the  case  of  the  accused.  Of 
course,  if  the  requests  containing  the  lan- 
guage had  been  given,  there  would  be  no 
question,  but  it  seems  to  us  that,  where  the 
requests  gave  to  the  judge  language  which 
he  used  in  his  charge,  independently  of  the 
requests,  the  language  ought  not  to  be  the 
subject  of  complaint  at  the  instance  of  the 
accused.  However,  in  cases  where  the  ac- 
cused does  not  expressly  admit  that  he  com- 
mitted the  act,  it  is  not  good  practice  for 
the  judge  to  use  such  expressions  as  those 
above  quoted. 

10.  The  charge  of  the  court  was,  in  the 
main,  correct,  and  appropriate;  and,  consid- 
ering it  as  a  whole,  except  as  herein  criti- 
cised, was  free  from  material  error.  The 
instructions  as  to  the  law  of  insanity  were  in 
accord  with  the  decisions  of  this  court  cit- 
ed above. 

11.  It  is  not  necessary  to  decide  in  this 
case  whether  this  court  has  the  power  to 
review  the  decision  of  the  judge  of  the  su- 
perior court  upon  a  motion  to  change  the 
venue  in  a  criminal  case  under  the  act  of 
1895  (Acts  1895,  pp.  70,  71).  Even  if  this 
court  has  the  power  to  review  such  a  deci- 
sion, there  is  no  present  occasion  for  exer- 
cising it,  as  the  circumstances  and  surround- 
ings of  the  ca^  when  the  accused  is  again 
put  upon  trial  may,  and  probably  will,  be  es- 
sentially different  from  what  they  were  at 
the  time  the  change  of  venue  was  requested. 

12.  We  have  dealt  with  all  of  the  sub- 
stantial errors  committed  at  the  trial  relat- 
ing to  any  matter  or  question  that  is  the 
least  likely  to  arise  when  the  case  is  tried 
a^ain,  and  hence  we  do  not  deal  more  spe- 
cifically with  the  numerous  grounds  of  the 
motion  for  a  new  trial.    Judgment  reversed. 


(100  Ga.  496) 
STEWART  et  al.  v.  BANK  OF  SOCIAL 
OIBGLE. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 

evidenob  — sufficienct   op    objections  —  nsw 

Trial—Supficiexct  ot  Motion— Trial 

— DiKccTiNO  Verdict. 

1.  That  evidence  was  admitted  over  the  objec- 
tion of  the  party  complaining  affords  no  reason 
for  the  grant  of  a  new  trial,  when  it  does  not 
appear  that  any  specific  objection  to  its  admis- 
sion was  made  at  the  trial. 

2.  That  evidence  was  ezcinded  upon  motion 
affords  no  reason  for  the  grant  of  a  new  trial, 
where  the  same  is  not  set  out  in  the  motion  so 
as  to  enable  the  court  to  say  whether  or  not  the 
same,  if  admitted,  wonld  have  been  relevant 
and  material. 

S.  A  trial  judge  commits  no  error  in  directing 
a  verdict  which  is  demanded  by  the  evidence. 


(a)  In  the  present  case  the  verdict  directed  was 
so  demanded* 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  the  Bank  of  Social  Circle  against 
James  T.  Stewart  &  Son  for  money  had  and 
received  for  plaintifT's  use,  etc.  There  was  a 
judgment  in  favor  of  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

The  followii](g  is  the  official  report: 
The  Bank  of  Social  Circle  sued  James  T. 
and  M.  N.  Stewart,  doing  a  cotton-commission 
business  as  James  T.  Stewart  &  Son,  alleging 
that  defendants  were  indebted  to  petitioner 
$119.43,  besides  interest  from  November  1, 
1895,  at  7  per  cent,  for  money  had  and  re- 
ceived for  petitioner's  use.  Petitioner  alleged 
further:  More  particularly  stated  said  indebt- 
edness is  as  follows:  On  October  14,  1895,  it 
T\  rote  to  defendants:  **The  lotof  144  B/O*  AAA, 
shipped  by  E.  Gresham,  for  which  we  have 
forwarded 'draft  with  B/L  for  collection  on 
you.  The  margin  of  $1.00  per  bale  left  in  this 
cotton,  also  the  profit  on  sale,  you  will  please 
place  to  my  credit,  as  you  have  already  been 
instructed  by  Mr.  Gresham,  which  is  to  cov- 
er the  margin  furnished  him  here  on  same, 
and  oblige."  Signed  by  petitioner's  cashier, 
Mobley.  To  this  defendants  replied  on  Octo- 
ber 16,  1895:  '"We  will  send  the  difference, 
If  any,  h^d  as  margin  of  Mr.  E.  Gresham, 
Social  Circle,  as  soon  as  the  cotton  is  deliv- 
ered." Said  144  bales  were  duly  received  by 
defendants,  and  by  them  sold;  and  after  pay- 
ing the  draft  referred  to,  and  all  expenses, 
defendants  had  left  in  their  hands  $119.43, 
but,  contrary  to  their  promise,  failed  to  re- 
mit said  sum  to  petitioner's  cashier,  or  to  pe- 
titioner, who  was  the  real  owner,-H3aid  letters 
being  signed  by  and  addressed  to  the  cashier 
only  for  the  sake  of  convenience.  After  writ- 
ing and  making  demand  upon  defendants,  pe- 
titioner at  last  secured  a  statement  from 
them  showing  that  they  were  due  petitioner 
$119.43  upon  said  lot  of  cotton,  as  will  appear 
more  fully  by  a  summary  set  out  in  the  dec- 
laration, and  by  said  statement  of  defend- 
ants, a  copy  of  which  is  attached.  Under  di- 
rection of  the  court,  the  jury  found  for  plain- 
tiff the  amount  sued  for.  Defendants  moved 
for  a  new  trial,  and,  their  motion  being  over- 
ruled, excepted.  The  motion  was  upon  the 
general  grounds  that  the  verdict  was  contrary 
to  law, .  evidence,  etc.  Further,  because  the 
court  erred  in  admitting,  over  the  objection 
of  defendants'  counsel,  a  letter  of  M.  L.  Mob- 
ley,  dated  October  14,  1896,  from  Social  Cir- 
cle, Ga.,  and  addressed  to  defendants*  Savan- 
nah, Ga.  It  was  not  stated  in  this  ground 
what  objection  was  made  to  this  evidence 
Error  in  admitting  letter  of  October  4,  1805, 
from  Gresham  to  defendants,  over  objection 
of  defendants.  It  was  not  stated  in  this 
ground  what  objection  was  made  to  this  evi- 
dence. Error  in  rejecting  the  letter  of  Gresh- 
am to  defendants  dated day  of , 

1895,  and  the  letter  from  defendants  to  M.  L. 
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Mobley  dated  November  S,  1896.  These  let- 
ters are  not  set  out  either  In  the  motion  for  a 
new  trial  or  blU  of  exceptions.  Error  In  di- 
recting a  verdict  for  plaintiff. 

Upon  the  trial,  Mobley  testified  for  plaintiff: 
"Am  cashier  of  plaintiff,  and  its  managing  of- 
ficer in  its  dally  transactions.  Gresham  is  a 
cotton  buyer,  and  has  been  up  to  Social  Cir- 
cle; and,  in  buying  cotton,  the  bank  would 
pay  for  the  cotton,  with  an  arrangement  by 
which  he  would  draw  drafts,  bill  of  lading 
attached,  on  the  party  he  shipped  it  to.  In 
this  Instance  there  were  144  bales,  and  he 
made  arrangements  with  defendants,  and 
drew  on  them  for  it  It  seems,  in  this  partic- 
ular Instance,  he  did  not  make  arrangements 
about  what  he  was  to  pay  for  the  cotton.  It 
would  be  the  amount  we  had  to  furnish  in 
cash  for  the  cotton.  It  required  him  to  leave 
$1  a  bale,  which  would  be  $144,  as  margins, 
which  Is  usual  in  this  sort  of  transaction* 
They  would  owe  him  $144  more  than  the  draft 
drawn  against  it,  and,  in  accepting  tliat  draft, 
it  left  us  with  that  much  to  look  to  the  cot- 
ton for.  We  took  the  draft,  and  wrote  to  de- 
fendants,—I  did,  for  the  bank,— and  when  they 
delivered  that  cotton  they  would  please  credit 
us  with  the  $144,  or  the  difference,  wliatever 
it  might  be;  and,  if  it  fell  short  of  that  sum, 
we  would  be  entitled  to  whatever  it  might  be. 
The  amount  of  the  draft  was  $6,141.11.  I 
acted  for  the  bank.  The  business  was  for  the 
bank,  and  I  had  no  personal  interest  In  it 
We  advanced  $144  more  than  the  amount  of 
the  draft  When  we  accepted  this  $6,141,  It 
left  $144  that  we  had  in  cash  against  the  cot- 
ton. Gresham  would  buy  the  cotton  on  the 
streets,  and  furnish  the  seller  a  ticket,  which 
we  would  give  to  the  railroad,  and  have  the 
cotton  weighed;  and  the  seller  of  the  cotton 
would  bring  that  ticket  to  the  bank,  and  we 
would  pay  him  the  amount  of  the  ticket  in 
cash,  and  we  would  make  settlement  with 
Gresham.  We  had  no  book  account  of  it  It 
was  all  transacted  through  cash.  At  the  end  of 
the  day's  transactions,  Gresham  would  come 
in  and  take  up  these  tickets,  and  give  us  a 
bill  of  lading,  with  his  draft  attached,  and 
we  held  these  until  the  bill  of  lading  was 
used.  Bills  of  lading  were  handled  in  that 
way.  The  shipper  of  the  cotton  would  in- 
dorse, and  he  did  it  hi  this  instance.  We 
brought  that  to  defendants*  attention.  We 
wrote  them  the  same  day  the  facts  in  the 
case.  This  is  Gresham's  letter.  He  wrote 
them  the  same  day  in  reference  to  it.  This  is 
the  letter  I  wrote.  It  is  signed  M.  L.  Mobley. 
It  seems  I  omitted  the  cashier  part  of  it  I 
was  not  acting  for  myself,  but  for  the  bank, 
and  should  have  signed  this  as  cashier.  Just 
under  my  name.  We  received  an  answer  to 
this  letter,  dated  October  15,  1895.  Defend- 
aorta  never  sent  the  money  to  me  or  to  the 
bank,  and  still  owe  it  From  the  account 
sales,  the  amount  is  $119.43.  The  account  is 
correct.  The  bank  made  a  demand  for  that 
money.  I  wrote  them,  asking  them  how  much 
they  had  for  us.     It  is  not  in  the  ordinaiy 


ran  of  business  that  we  pay  for  cotton  that 
buyers  buy.  I  make  arrangements  with  them 
for  the  bank.  I  get  drafts  from  the  parties, 
with  biUs  of  lading.  We  made  settlements 
daily  of  all  transactions.  As  far  as  Gresham 
Is  concerned,  no  account  appears.  I  have 
known  him  to  use  his  name  as  'E.  Gresham, 
Agent'  I  do  not  know  but  what  we  took 
business  of  this  nature  from  him  in  his  own 
name,  if  he  furnished  us  a  bill  of  lading  in 
his  own  name.  I  knew,  as  matter  of  fact, 
that  he' was  irresponsible;  and  we  did  not 
put  his  name  on  our  books,  except  in  forward- 
ing drafts.  I  received  another  letter  from 
defendants  after  I  wrote  the  November  4th 
letter,  and  I  think  I  answered  it  The  rea- 
son  I  waited  to  answer  that  letter  of  Novem- 
ber 5th  until  November  18th  was  that  I  want- 
ed to  see  Gresham,  who  was  away;  and  he 
turned  that  account  sales  over  to  us,  and  I 
then  wrote  him.  The  account  sales  was  in 
account  of  Stewart  &  Son  with  B.  Gresham. 
I  do  not  mean  that  Stewart  &  Son  rendered 
any  account  to  me.  I  waited  fropi  time  to 
time,  thinking  I  might  write  defendants;  hop- 
ing to  see  Gresham,  and  to  write  them  in- 
stantly. I  did  not  have  any  reason  to  believe 
that  we  were  about  to  lose  anything  on  it 
We  freqaently  had  drafts  of  Gresliam  pro- 
tested." Plaintiff  introduced  the  letter  of 
October  14th,  and  the  reply  of  October  15th. 
sufficiently  set  out  above.  Also,  letter  from 
Gresham  to  defendants  of  October  14,  1895. 
This  letter  was:  "I  have  your  notice  of  selling 
144B/C,AAA,8iVi««  and  all  satisfactory. 
Please  credit  margin  to  M.  L.  Mobley,  cash- 
ier, as  he  carries  my  account  here;  and, 
should  I  sell  you  any  more,  of  course  It  can 
hold  good  for  any  shortage.  Now,  look  after 
my  interest  You  have  detAl  weights,  and 
you  will  see  I  left  i/ie  more  than  $1.00  a 
bale;  and  I  will  depend  on  your  taking  care 
of  me." 

W.  R.  Leaken,  for  "plaintiffs  In  error.  GS- 
quiUiat  &  Stubbis,  for  defendant  in  error. 

LITTLE,  J.  A  statement  of  the  facts  win 
be  found  in  the  foregoing  official  report 

1.  In  several  grounds  of  the  motion  for  a 
new  trial,  error  is  assigned  upon  the  rulings 
of  the  court  whereby  certahi  letters  were  ad- 
mitted in  evidence.  The  assignments  made, 
as  they  appear  in  the  record  here,  are  that 
the  court  erred  in  admitting  these  letters 
"over  the  objection  of  defendants'  counsel." 
This  court  has  repeatedly  ruled  that  assign- 
ments of  error  to  the  admission  of  evidence 
cannot  be  considered  by  it  unless  objection 
was  made  in  the  court  below  at  the  time  the 
evidence  was  offered,  and  the  specffic  ground 
on  which  such  objection  was  put  when 
made,  is  set  out  in  the  motion.  It  has  also 
ruled  that  the  evidence  improperly  admitted 
must  be  set  out  either  In  the  motion  for  a 
new  trial,  or  the  bill  of  exceptions.  The  rea- 
sons for  these  rulings  have  been  frequently 
given  in  previous  adjudications,  and  there- 
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fore  we  deem  It  only  necessary  to  make  ref- 
erence to  some  of  the  authorities  so  mling: 
Gardner  ▼.  State,  94  Ga.  403,  20  S.  E.  132; 
Telegraph  Ck).  y.  Michelson,  M  Ga.  436,  21  S. 
B.  169;  Register  Co.  y.  Ison,  94  Ga.  463,  21 
S.  E.  228;  Hamilton  y.  WiUlford,  90  Ga.  210, 
15  S.  E  753;  Benton  y.  Baxley,  90  Ga.  296, 15 
a  E  820;  Clark  y.  Lumber  Co.,  87  Ga.  742, 
13  S.  E.  826;  Mayor,  etc.,  y.  Johnson,  84  Ga. 
279,  10  S.  E  719;  Trice  y.  Rose,  80  Ga.  408, 
7  a  E.  109;  Nicholls  y.  Popweli,  80  Ga.  604, 
e  S.  E  21;   Tarver  y.  Torrance,  81  Ga,  261, 

6  S.  E  261;   PhilUps  y.  Dewald,  79  Ga.  732, 

7  S.  E  151;  Scott  y.  Zachry,  62  Ga.  573; 
Hawks  y.  Hawks,  68  Ga.  832;  Smith  y.  Ha- 
nle,  74  Ga.  324;  Hatcher  y.  Bowen,  Id.  840; 
Peters  y.  West,  70  Ga.  344;  Oellrich  y.  Rail- 
road, 73  Ga.  395;  Kirk  y.  State,  Id,  620; 
Cain  y.  Llgon,  76  Ga.  102. 

2.  In  another  ground  of  the  motion,  error 
is  assigned  "because  the  court  erred  In  re- 
jecting the  letter  of  Gresham  to  Stewart  &, 

Son  dated  the of ,  1S95,  and  re-. 

jecting  the  letter  from  James  T.  Stewart  & 
Son  to  M.  L.  Mobley  dated  Noyember  5, 
1895."  The  contents  of  these  letters  are  nei- 
ther set  out  in  the  motion  for  new  trial  nor 
bill  of  exceptions,  nor  is  any  reference  what* 
eyer  to  their  character  or  terms  made.  This 
court  is  therefore  unable  to  say  whether  or 
not  the  excluded  eyidence,  if  admitted,  would 
haye  been  releyant  and  material,  and  hence 
cannot  consider  this  ground  of  the  motion. 
Telegraph  Co.  y.  Mlchelson,  94  Ga.  436,  21  S. 
E.  169;  Benton  y.  Baxley,  90  Ga.  296,  15  a 
E.  820;  Moore  y.  Brown,  81  Ga.  11,  6  S.  E. 
833;   Askew  y.  Carr,  81  Ga.  685,  8  a  E  74. 

3.  It  is  further  urged  that  the  court  below 
erred  in  directing  a  yerdict  for  the  plalntijf. 
We  are  therefore  to  iUQUire  whether  the  eyi- 
dence submitted  at  the  trial  demanded  the  yer- 
dict directed.  The  record  discloses  evidence 
of  the  following  facts:  One  E.  Gresham  waa 
engaged  in  buying  cotton  at  Social  Circle,  Ga. 
Stewart  &  Son  were  his  cotton  factors  at  Sa- 
yannah,  Ga.;  that  is  to  say,  Gresham  pur- 
chased cotton  in  the  market,  and  sold  to 
them.  By  some  arrangement  with  the  bank 
at  Social  Circle,  Gresham's  purchases  were 
paid  for  by  the  bank;  he,  in  turn,  transfer- 
ring to  it  the  bill  of  lading  coyering  the  cot- 
ton purchased,  and  at  the  same  time  making 
a  draft  on  his  factors  for  the  yalue  of  the 
cotton,  less  one  dollar  per  bale,  which  was 
left  as  a  margin  to  the  bank.  For  the  pay- 
ment of  such  draft,  it  was  to  look  to  the 
cotton.  With  reference  to  the  particular 
transaction  now  In  question,  the  undisputed 
eridence  is  that  Gresham  shipped  to  Stewart 
ic  Son  144  bales  of  cotton,  the  aggregate  in- 
yolee  price  of  which  was  ^,289.23.  Gresh- 
am drew— through  the  bank— on  Stewart  & 
Son  for  $6,141.  There  was  a  charge  in  fayor 
of  Stewart  &  Son,  representing  "half  of  turn- 
down charges  on  said  cotton/'  of  $7.20;  also, 
for  commissions  on  144  bales,  $21.60;  leaying 
a  balance  of  proceeds  of  cotton  in  the  bands 
of   Stewart  &  Son  of  $119.43.    It  appears 


that  on  October  14,  1895,  Gresham  wrote  to 
Stewart  &  Bdn,  directing  them  to  credit  this 
balance  to  M.  L  Mobley,  cashier,  and  thai 
on  the  same  date  the  latter  wrote  to  them,  re- 
questing such  credit,  in  accordance  with  the 
Instructions  giyen  by  Gresham.  It  further 
appears  that  on  October  15,  Stewart  &  Son 
wrote  to  Mobley,  cashier,  acknowledging  re- 
ceipt of  the  letters  of  Instructions  and  re- 
quest, and  adylsing  that  they  would  send  to 
Mobley  the  difference,  if  any,  held  as  margin 
on  the  shipment  aforesaid.  Mobley,  among 
other  things,  testified  that  the  bank  had  ad- 
yanced  to  Gresham  $144  more  than  the 
amount  of  the  draft  aboye  referred  to.  Thus, 
it  appears  that  Stewart  &  Son  held  $119.43  as 
balance  of  net  proceeds  of  the  cotton  In  ques- 
tion, which  amount  Gresham  had  instructed 
them  to  turn  oyer  to  the  Bank  of  Social  Clr> 
de,  and  they  had,  by  letter  to  the  bank, 
agreed  to  do  so.  No  eyidence  whateyer  was 
Introduced  tending  to  modify  or  contradict 
these  facts.  It  is  accordingly  apparent  that 
the  only  yerdict  which  could  haye  been  le- 
gally rendered  was  that  directed  by  the 
court  Indeed,  the  yerdict  directed  was  the 
ineyitable  and  only  legal  result  of  the  plead- 
ings and  eyidence,  and  hence  the  court  com- 
mitted no  error  in  glying  such  direction. 
RaUway  Co.  y.  Gravltt,  93  Ga.  385,  20  S. 
E  550;  Faulkner  y.  Vickers,  94  Ga.  532,  21  S. 
E  233;  Hinkle  y.  Story,  96  Ga.  776^  22  S. 
E  333;  Riggs  y.  Jones,  97  Ga.  420,  24  S.  E 
165;  Brown  v.  Brown,  97  Ga.  537,  25  8. 
E.  353;  Cothran  y.  City  of  Rome,  77  Ga.  582; 
Hobby  y.  Aiford,  73  Ga.  791;  Manning  y. 
Mitchell.  Id.  661;  Hooks  y.  Frick,  76  Ga. 
715;  Williams  y.  McMichael,  64  Ga.  445; 
Dwelle  V.  Roath,  29  Ga.  733;  Wright  y.  fiicks, 
15  Ga.  160.  Let  the  Judgment  of  the  court 
below  be  affirmed. 


(100  Ga.  568) 
HENDERSON  y.  DADB  COAL  CO.  et  sL 

(Supreme  Court  of  Georgia.     Mardi  12,  1897.) 

Torts  of  Convicts— Liability  of  Person  in 
Charge— Neoliobncb. 

1.  As  a  general  rule,  persons  In  charge  of  a 
state  convict,  whether  their  custody  and  control 
of  him  be  lawful  of  otherwise^  are  not  liable  In 
damages  for  a  criminal  tort  committed  by  him 
while  at  large,  although  his  being  at  large  was 
by  their  permission,  or  because  of  their  negil* 
gence  in  failing  to  keep  him  safely  confined. 
Ordinarily,  under  sudi  circumstances,  the  con- 
vict's wrongful  act  would  be  too  remote  a  conse- 
quence of  his  keeper's  misconduct  In  the  prem- 
ises to  render  them  responsible  to  the  person  in- 
jured. This  rule  would,  of  course,  be  varied  if 
they  were  in  any  way  connected  with  the  per- 
petration of  the  tort,  or  had  reasonable  grounds 
for  apprehending  that  it  would  be  committed. 

2.  The  present  case  falls  within  the  general 
rule,  and  not  within  the  exception  indicated.  Its 
material  facts  are  summarized,  and  the  conclu- 
sion therefrom  stated,  in  the  next  note. 

8.  That  a  "felony"  convict,  about  97  years  old, 
who  had  been  continuously  in  the  penitentiary 
for  about  12  years,  and  who  had  five  times  es- 
caped therefrom,  wos  "a  man  in  robust  and  vig- 
orous health,  immoral,  brutish,  devilish,  of  vl- 
dotts  habits,  of  violent  passions,  prone  to  des' 
for  sexual  intercourse,     and  a  person  "not 
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strained  hy  any  conyictlona  of  right  and  wrong, 
or  governed  by  any  principles  of  morality/'  and 
that  "all  of  these  conditions  and  things"  concern- 
ing him  "were  well  known,  and  were  under- 
stood*' by  his  custodians,  "or  ought  to  baye  been, 
because  of  what  they  knew  of  his  said  person, 
history,  character,  and  surroundings,"  did  not, 
without  more,  afford  such  cause  for  ai^rehend- 
ing  that  he  would,  when  an  opportunity  occurred, 
commit  the  crime  of  rape  upon  an  unprotected 
woman,  as  to  subject  his  custodians  to  liability 
In  damages  for  the  perpetration  by  him  of  this 
offense  at  a  time  when,  because  of  their  fault, 
he  was  at  large,  and  in  the  unrestrained  control 
of  his  own  movements. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Raid,  Judge. 

Action  by  Maggie  £[enderson,  by  her  next 
friend,  against  the  Dade  Coal  Company  and 
otherB,  to  recover  damages  for  rape  committed 
upon  her  by  a  convict  in  defendants'  custody. 
From  a  Judgment  sustaining  demurrers  to  the 
complaint,  plaintiff  brings  error.    Affirmed. 

8.  Wright,  Dean  &  Dean,  and  N.  J.  &  T.  A. 
Hammond,  for  plaintiff  in  error.  John  L. 
Hopkins  &  Sons,  Ellis  ft  Gray,  Bishop,  An- 
drews A  Hill,  and  Burton  Smith,  for  defend- 
ants in  error. 


LUMPKIN,  P.  J.  The  declaration  now  rai- 
der review  discloses  one  of  the  y&ry  saddest 
cases  with  which  it  has  ever  been  our  fortune 
to  deal.  .  The  plaintiff,  Miss  Maggie  Hender- 
son, was,  at  the  hands  of  a  brutal  convict,  sub- 
jected to  Injury,  wrong,  and  agony,  both  men- 
tal and  physical,  a  recital  of  which  would 
make  one  of  the  darkest  pages  in  our  reports. 
Every  member  of  this  bench  was  deeply  mov- 
ed and  affected  by  the  account  which  the  dec- 
laration gives  of  her  blighted  life.  There  is 
not,  p^haps,  in  the  amials  of  litigation,  a 
story  of  wrong  .which  appeals  more  pathetical- 
ly for  human  sympathy.  Were  we  to  follow 
the  instincts  of  our  hearts,  we  would  be  under 
the  strongest  Impulse  to  sustain  the  plaintltTs 
action;  but  as  magistrates,  under  the  solemn 
duty  of  enforcing  what  we  conscientiously  be- 
lieve to  be  the  law  of  the  case,  we  are  com- 
pelled to  hold  that  the  trial  court  did  not  err 
in  sustaining  the  various  demurrers  alleging 
that  no  cause  of  action  was  set  forth.  Omit- 
ting any  mention  of  numerous  questions  the 
decision  of  which  Is  not,  in  the  view  we  take 
of  the  case,  in  the  least  degree  essential  to  its 
determination,  we  shall  confine  ourselves  to  a 
very  brief  discussion  of  the  propositions  an- 
nounced in  the  headnotes,  from  which  the  na- 
ture of  the  case,  so  far  as  now  material,  will 
be  readily  apprehended.  The  case,  at  last, 
depends  upon  the  question  whether  the  cus- 
todians of  such  a  convict  as  Is  described  in  the 
tliird  headnote  are  legally  responsible  in  dam- 
ages for  the  consequences  of  crimes  committed 
by  him  while  at  large,  and  in  the  unrestrained 
control  of  his  own  movements,  by  their  permis- 
sion, or  because  of  their  negligence  in  falling 
to  keep  him  safely  confined.  We  have  no 
doubt  that  as  a  general  rule,  a  criminal  tort 
committed  by  such  a  convict  would  be  too  re- 


mote a  consequence  of  his  keeper&T  misconduct 
In  the  premises  to  reader  them  responsible  to 
the  person  injured.  While  cases  may  arise  In 
which  this  general  rule  should  be  varied,— as 
where  it  appears  that  the  custodians  of  the 
convict  were  in  some  way  connected  with  the 
perpetration  of  the  tort,  or  had  reasonal^e 
grounds  for  apprehending  that  It  would  be 
committed,— nothing  is  alleged  in  tlie  present 
declaration  to  bring  this  case  within  such  an 
exception.  The  direct  and  proximate  cause 
of  the  injuries  inflicted  upon  Miss  Henderson 
was  the  independent  action  of  the  convict 
himself.  He,  though  vicious,  brutal,  and  In- 
famous, was  nevertheless  an  accountable  hu- 
man agent  While,  according  to  the  plain- 
tiff's averments,  he  was  not  restrained  by  any 
convictions  of  right  and  wrong,  nor  governed 
by  any  principles  of  morality,  the  declara- 
tion does  not  attempt  to  allege  that  he  was 
not  a  rational  person,  fully  amenable  to  the 
laws  both  of  God  and  of  man.  That  he  was 
prone  to  a  desire  for  sexual  intercourse  did 
not  by  any  means,  render  him  an  exception 
to  a  law  of  nature  which  universally  prevails 
In  the  animal  kingdom,  whether  as  applied  to 
human  beings  or  animals  of  lower  orders. 
Vile  as  this  man  was.  It  cannot  be  held  that 
the  defendants  could  reasonably  have  antic- 
ipated that  he  would,  upon  the  first  oppor- 
tunity, assault  and  ravish  any  defenseless 
woman  whom  he  might  encounter.  He  veas 
equally  liable  to  commit  some  otiier  heinous 
crime;  and  they  were  not  bound  to  presume 
that  he  would  conmiit  any  crime  at  alL  The 
state  requires  the  lessees  of  convicts,  at  the 
expiration  of  their  terms,  to  furnish  them 
transportation  to  the  counties  in  which  they 
were  convicted.  Thus  the  law  deariiy  contem- 
plates that  these  criminals  shall  be  set  at  lib- 
erty In  the  very  communities  whence  they 
came.  It  can  hardly  be  questioned  that 
scores,  perhaps  hundreds,  of  convicts,  just  as 
bad  as  the  one  now  under  consideration,  are, 
from  time  to  time,  set  at  large  by  the  law's 
command.  If  there  was  reason  to  appreheod 
that  convicts  of  this  depraved  type  would,  up- 
on regaining  their  liberty,  commit  such  crimes 
as  that  complained  of  In  the  present  case,  It 
would  seem  that  the  true  policy  of  tiie  law 
would  be  to  ke^  them  imprisoned  during  their 
lives.  That  such  Is  not  ttte  policy  of  the  law 
Is  due  to  the  fact  tiiat  reason  for  apprehending 
such  outrages  does  not  really  exist 

The  true  rule  applicable  In  a  case  like  the 
present  was  recognised  and  stated  by  this 
court  In  the  case  of  Perry  t.  Railroad,  66  Ga. 
751,  wherein  It  was  said  that  In  order  to  en- 
title a  party  to  recover  damages  on  account 
of  the  negligence  of  another.  It  should  appear 
that  the  damages  were  the  natural  and  proxi- 
mate result  of  such  negligence;  "for,  should 
It  appear  that  but  for  the  intervention  of  a 
responsible  third  party,  the  defendantfs  neg- 
ligence would  not  have  caused  damage  to  the 
plaintiff,  then  the  defendant  Is  not  liable  to 
plaintiff,  for  the  reason  that  the  causal  con- 
nection between  negligence  and  damage  la 


N.  a) 


MOREnEAD  BANKING  CO.  v.  WALKER. 


258 


broken  by  the  Interposition  of  an  independent, 
responsible  human  action."  In  support  of 
this  doctrine,  Judge  Stewart,  who  presided 
In  the  place  of  Chief  Justice  Jackson,  dis- 
qualified, cited  Field,  Dam.  §§  13.  32.  52,  53, 
78;  Wayne,  Dam.  S  25;  Whart  Neg.  S  134; 
Wait,  Act  A  Def.  tit  "Damages."  It  is  true 
that  in  the  case  Just  cited  the  action  was 
based  upon  a  tort  of  an  altogether  different 
character,  but  the  principle  announced  con- 
trols the  case  at  bar.  The  case  of  Belding  y. 
Johnson,  86  Ga.  177,  12  S.  E.  301,  also  has 
some  bearing  upon  the  question  at  issue,  it 
being  there  held  that  the  death  of  the  plain- 
tifTs  husband,  who  was  killed  by  a  man  un- 
der the  influence  of  liquor,  who,  when  in  thIlB 
condition,  was  violent  and  dangerous,  was 
not  occasioned  by  the  act  of  a  barkeeper  who 
had  furnished  liquor  to  the  slayer  when  he 
was  already  drunk,  and  had  failed  to  protect 
the  deceased  from  the  homicidal  assault  made 
upon  him  In  the  barkeeper's  place  of  business. 
Although  the  latter  violated  a  penal  statute 
of  this  state  in  so  furnishing  the  liquor,  it 
was,  in  effect,  held  that  he  was  not  bound  to 
anticipate  that  this  unlawful  conduct  on  his 
part  would  result  in  a  homicide.  A  somewhat 
i^milar  question  was  dealt  with  in  Shugart  v. 
Egan,  83  111.  56.  There  the  person  furnished 
with  the  intoxicating  liquors  was  himself,  in 
consequence  of  abusive  language  used  to  an- 
other, assaulted  and  killed.  In  a  sense,  the 
fufnishing  of  the  liquor  was  an  indirect  cause 
of  his  death,  but  the  court  held  it  was  not  the 
efficient  and  proximate  cause.  In  a  case  de- 
cided by  the  supreme  court  of  Minnesota 
(Swlnfln  V.  Lowry,  34  N.  W.  22)  it  appeared 
that  a  minor  person  of  the  age  of  18,  upon  In- 
vitation of  the  defendants,  drank  intoxicating 
liquors  with  them  and  their  friends  at  divers 
saloons  several  times  during  the  same  even- 
ing, some  of  the  liquor  being  ordered  and 
paid  for  by  the  defendants  themselves.  "He 
Deeame  intoxicated  and  quarrelsome,  and  dom- 
mitted  an  assault  upoo  plaintiff,  resulting  in 
serious  injury  to  him,"  but  "was  not  incited 
thereto  by  the  defendants,  and  It  was  his  own 
voluntary  act.  In  an  action  against  them  by 
the  plaintiff  jtor  damages,  on  the  ground  that 
the  assault  was  the  result  of  their  acts  in 
furnishing  the  liquor  supplied  to  the  minor," 
the  reviewing  court  held  "that  the  damages 
were  too  remote,  and  were  not  to  be  deemed 
the  natural  and  proximate  result  of  the  al- 
leged wrongful  acts  of  the  defendants."  A 
case  which,  upon  its  facts,  Is  still  more  close- 
ly in  point.  Is  that  of  Hulllnger  v.  Worrell,  83 
111.  220.  It  was  there  held  that  a  sheriff  who 
negligently  permitted  the  escape  of  a  prisoner 
In  his  custody  under  an  indictment  for  an  as- 
sault with  intent  to  murder  was  not  liable  in 
damages  for  the  consequences  of  a  subse- 
quent assault  by  the  escaped  prisoner  upon 
the  ssme  person  upon  whom  the  indictment 
in  question  charged  that  the  original  assault 
bai3  been  committed.  This  decision  was  bas- 
ed explicitly  upon  the  proposition  that  the 
act  of  the  prisoner,  after  regaining  his  lib- 


erty, was  not  the  natural  and  probablft  conse- 
quence of  the  escape.  Oases  more  or  less  re- 
sembling the  foregoing  are  quite  numerous, 
but  it  would  not  be  helpful  to  multiply  cita- 
tions on  this  line.  The  rule  of  law  that  dam- 
ages arising  ex  delicto  are  not  recoverable  un- 
less they  spring  from  the  negligence  or  mis- 
conduct of  the  defendant  is  as  well  settled  as 
any  legal  principle.  The  diflaculty  arises  in 
its  application  to  given  cases.  We  have  been 
unable  to  find  any  cose  precisely  like  the 
present,  but  our  minds  have,  without  diffi- 
culty, reached  the  conclusion  that  none  of  the 
lessees  of  penitentiary  convicts  named  as  de- 
fendants can  be  made  liable  for  the  crime 
committed  in  this  Instance.  Nothing  they  did 
or  omitted  was  its  efficient  or  proximate 
cause.  It  was  the  independent  act  of  another, 
not  standing  in  any  relation  to  the  defendanto 
whidi  would  render  what  he  did  imputable 
to  them.  The  court  below  was  right  in  sus- 
taining the  demurrers  and  dismissing  the  ac- 
tion.   Judgment  affirmed. 
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Ruling— Production  of  Papers— Notice. 

1.  Where  defendant  admits  the  making  of  the 
note  sued  on»  but  avers  payment,  he  assumes 
the  burden  of  proof. 

2.  Where  a  bank  sues  an  administrator  on 
a  note  made  by  his  intestate,  a  stockholder 
is  incompetent,  under  Cotie.  §  590.  as  a  party  in 
interest,  to  testify  to  au  alleged  conversation 
between  himself  and  defendant's  intestate,  in 
which  it  was  admitted  that  the  note  had  not 
been  paid. 

3.  An  exception  will  not  Ue  to  a  ruling  allow- 
ing defendant,  as  a  matter  of  discretion,  to  open 

!  and  conclude  the  argument. 

4.  In  an  action  against  an  administrator, 
which  had  originally  been  brought  against  de- 
fendant's intestate,  plaintiff  served  notice  on 
defendant  administrator  to  produce  a  certain 
note.  Defendant  answered  that  he  did  not  have 
the  note,  but  that  his  intestate  had  told  him  that 
he  had  given  the  note  to  his  attorney,  who  was 
then  the  attorney  for  defendant  administrator. 
Hddf  that  the  inference  was  that  the  attorney 
kept  the  note  in  his  possession,  and,  under  the 
notice  to  his  client,  was  bound  to  produce  the 
note  or  satisfactorily  account  for  it:  the  note 
being  pertinent  to  plaintiff's  cause  of  actioi^ 
within  Code,  §  1373,  governing  the  production  of 
papers. 

5.  Notice  to  a  party  to  produce,  at  the  trial, 
a  paper  in  his  possession,  is,  in  law,  notice  to 
his  attorneys. 

Appeal  from  superior  court,  Durham  county; 
Tlmberlake,  Judge. 

Action  by  the  Morehead  Banking  Company 
against  I.  N.  Walker,  individually  and  as  the 
administrator  of  the  estate  of  Peter  L.  Sel- 
lars,  deceased,  on  a  promissory  note.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.     Reversed. 

Winston  &  Fuller,  for  appellant  Guthrie 
&  Guthrie,  for  appellee. 
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MONTGOMERY,  J.  The  defendant  ad- 
mitted the  execution  of  the  note  (which  re- 
cited a  consideration),  but  averred  payment, 
and  asked  to  assume  the  burden  on  the  trlaL 
The  coTurt  held  that  this  course  was  a  proper 
one,  and  the  plaintiff  excepted.  His  honor 
was  right  in  refusing  to  sustain  the  exception. 
Stronach  v.  Bledsoe,  85  N.  O.  473;  Carrlng- 
ton  V.  Allen.  87  N.  C.  354. 

The  plaintiff  offered  as  a  witness  the  cash- 
ier of  plaintiff  bank,  who  was  also  a  stock- 
holder, to  prove  that,  in  an  alleged  conversa- 
tion between  himself  and  Sellars,  the  intes- 
tate of  the  defendant  and  the  principal  of 
the  note,  the  intestate  admitted  that  the 
note  had  not  been  paid.  Upon  the  objection 
of  the  defendant  the  court  refused  to  receive 
the  evidence,  and  in  doing  so  ruled  correctly. 
Code,  §  590.  Certainly,  if  the  witness  Wad 
not  been  a  bank  officer,  he  would  have  been 
disqualified  under  section  590;  and  there  is 
no  reason  why  his  official  position  should 
give  him  any  advantage  over  an  individual, 
his  interest  in  the  event  of  the  suit  being  as 
clear  and  certain,  as  such  ofQcer  and  stock* 
holder,  as  if  he  were  a  private  individual. 

The  plaintiff  excepted  to  the  ruling  of  the 
court  in  allowing  the  defendant,  as  a  matter 
of  discretion,  to  open  and  conclude  the  argu- 
ment in  the  case.  His  honor  properly  refused 
to  sustain  the  exception.  Rule  6  of  Practice' 
in  the  Superior  Courts  of  North  Carolina,  tl9 
N.  C.  969,  27  S.  B.  xiv.;  Shober  v.  Wheeler, 
U3  N.  C.  370,  18  S.  E.  328. 

The  defendant,  as  we  have  said,  in  his  an* 
swer,  admitted  the  execution  of  the  note,  but 
averred  that  the  same  had  been  paid  and 
satisfied  at  the  time  it  fell  due,  or  very  soon 
thereafter,  by  the  execution  of  a  new  note 
for  the  like  amount  by  the  intestate,  Sellars, 
with  J.  B.  Jobe,  as  surety,  due  six  months 
after  date,  and  that  the  plaintiff  received  the 
substituted  note  in  full  satisfaction  and  pay- 
ment of  the  first-mentioned  note,  the  one  de- 
clared on  in  this  action.  The  defendant  also 
averred  that,  at  the  time  of  the  substitution 
of  the  note  with  Jobe  as  surety  for  the  other, 
the  plaintiff  agreed  to  deliver  and  surrender 
the  first-mentioned  note,  the  one  sued  on,  to 
the  defendant,  but  that  the  cashier,  in  looking 
for  it,  could  not  find  it,  saying  it  was  mis- 
placed, but  that  he  would  find  It,  and  deliver 
it  to  Sellars,  the  intestate  of  the  defendant. 
Jobe  was  introduced  as  a  witness  for  the  de- 
fendant, and  testified  that  about  two  months 
after  the  execution  of  the  note  sued  on,  March 
1,  1803,  the  note  made  by  Sellars,  the  intes- 
tate, with  himself  as  surety,  was  substituted 
for  the  note  of  Sellars  with  Walker  as  surety, 
the  one  which  is  the  subject  of  this  action. 
On  his  cross-examination  the  witness  said 
that  he  had  also  signed  another  note  for  Sel- 
lars, on  the  27th  of  August,  1892,  for  a  like 
amount,  and  running  for  the  same  time,  as 
the  one  of  March  1,  1893,  and  that  he  did 
not  think  that  the  note  of  August,  1892,  was 
paid  before  maturity.  He  also  said  that 
the  note  of  August,  1892,  was  taken  up  two 


months  before  the  one  sued  on  was  given. 
The  plaintiff,  fnmi  this  testimony,  observing 
that  March  1,  1888,  was  the  date  of  the  ma- 
turity of  the  note  of  August  27,  1892,  con- 
cluded that  probably  the  note  of  August,  1892, 
would  show  on  its  face  or  upon  its  back  that 
it  was  paid  by  renewal  and  with  the  note  of 
March  1«  1893;  and  the  plaintiff  at  once  served 
a  notice  on  defendant  administrator  to  pro- 
duce the  note  of  Sellars,  the  intestate,  with 
Jobe  as  surety,  dated  August  27,  1892.  The 
defendant  administrator  immediately  an- 
swered the  notice,  saying  that  he  did  not  have 
the  note,  and  had  never  seen  it;  that  Sellars, 
his  intestate,  had  told  him  that  he  had  given 
it  to  his  attorney,  who  was  then  engaged  in 
the  trial  for  the  present  defendant.  The 
plaintiff  then  asked  the  court  to  require  the 
attorney  to  produce  it  This  motion  was  re- 
cused by  the  court,  on  the  grounds— First,  that 
there  was  no  evidence  that  the  attorney  had 
the  note  at  the  time  of  the  trial;  and,  second, 
that  no  notice  had  been  given  him  to  produce 
it.  There  was  error  in  this  ruling  of  his 
honor.  The  notice  to  the  administrator  was, 
in  law,  notice  to  his  attorney.  1  GreenL  Ev. 
par.  560,  and  note;  Baldney  y.  Ritchie,  1 
Starkie.  338. 

There  was  no  point  made  that  the  order 
to  produce  the  note  was  requested  on  a  no- 
tice too  short,  for  the  administrator  answered 
it  at  once,  and  it  was  conceded  here  by  ^e 
defendant's  attorney  that  the  notice  to  his 
client  was  notice  to  him,  if  it  was  good  as  to 
his  dlept  The  refusal,  thsa,  of  his  honor 
rests  upon  his  finding  that  there  was  no  evi- 
dence that  the  attorney  had  the  note  at  the 
time  of  the  trial.  Sellars,  the  intestate  of 
the  defendant,  was  living  when  this  suit  was 
commenced;  and  Walker's  statement  in  his 
return  to  the  notice  reasonably  meant  that 
the  Intestate  had  given  to  his  attorney  hi  the 
action,  who  is  the  same  employed  in  the  de- 
fense at  the  trial,  this  note,  as  bearing  on 
the  matter  of  the  suit.  The  inference  is 
strong,  therefore,  that  the  attorney  kept  the 
note  in  his  possession,  and  that  he  had  it  at 
the  trial.  If  he  had  It,  the  plaintiff  was  en- 
titled, under  section  1373  of  the  Code,  to  have 
it  produced.  The  order  should  have  been 
made,  and  the  note  produced,  or  the  failure 
to  produce  it  satisfactorily  accounted  for. 
Of  course,  upon  the  return  to  the  notice,  the 
attorney  could  have  shown  that  he  never 
had  had  the  note,  and  then  the  rule  would 
have  been  discharged.    Error.    New  trial. 


an  N.  G.  5S6) 
STATE  v.  WEBSTER  et  aL 
(Supreme  Court  of  North  Carolina.    Not.  2, 
1897.) 

Criminal  Law  — Trial  — General  Excnspnoxs— 
Forcible  Trbspass— Title. 

1.  A  general  exception  to  the  whole  diarge  of 
the  trial  court  will  not  be  considered  by  the  su- 
preme court. 

2.  It  is  proper  to  exclude  proof  of  title  in  de- 
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fiendanta,  charged  wllh  fordble  trespate,  which 
is  an  offense  against  the  possession  of  another. 


■ion, _       _ 

gan  to  take  down  the  machinery,  in  prosecutor's 
absence,  but  about  an  hour  afterwards  he  or- 
dered them  to  stop,  when  one  of  them  assaulted 
him,  and  then  they  continued  their  worlc  until 
stopped  by  an  officer.  Hdd,  they  were  guilty  of 
forcible  trespass. 

Appeal  from  superior  ooisrt,  Chatham  coim- 
tj;  AUeo,  Judge. 

S.  li.  Webster  and  another  were  conyicted 
of  forcible  entry  and  trespass,  and  th^y  ap- 
peaL   A£Brmed« 

Murcbison  &  Calvert,  for  appellants.  The 
Aitomey  General  and  Womack  &  Hayes,  for 
the  fitate. 

DOUGLAS,  J.  This  is  a  criminal  action, 
charging  the  three  defendants  with  forcible 
entry  and  trespass.  There  was  a  yerdlct  of 
guilty  as  to  two  of  the  defendants,  the  third 
defendant  not  haying  been  taken.  The  con- 
yicted defendants  appealed,  assigning  as  er- 
ror the  exclusion  of  certain  testimony  tend- 
]ng  to  show  title  in  the  defendants,  and  for 
tne  refusal  of  the  court  "to  giye  the  instruc- 
tions as  asked,  and  for  instructions  given." 
We  think  that  the  defendants'  prayers  for  in- 
struction which  were  not  given  by  the  court 
were  properly  refused;  and  we  cannot  con- 
sider the  "broadside  exception"  to  the  charge 
as  given.  This  prindide  is  too  well  settled  to 
need  the  citation  of  the  long  line  of  author- 
ities, and  it  is  sufficient  to  say  that  it  was 
reaffirmed  in  tnree  different  cases  at  the  last 
term  of  this  court,— in  Hampton  v.  Railroad, 
120  N.  G.  534,  27  S.  B.  96;  Burnett  v.  RaU- 
road,  120  N.  C.  517,  26  S.  B.  819;  and  State 
v.  Moore,  120  N.  C.  570,  26  S.  B.  607.  This 
rule  becomes  the  more  imperative  as  we  our- 
selves fail  to  see  any  substantial  error  in  the 
charge.  The  entire  evidence,  taken  as  a 
whole,  discloses  every  element  of  the  offense 
for  which  the  defendants  were  conyicted. 
The  testimony  offered  by  them  as  to  the  con- 
tract of  April,  1896,  if  admitted,  would  have 
been  of  no  avail;  as  forcible  trespass  is  es- 
sentially an  offense  against  the  possession  of 
another,  and  does  not  depend  upon  the  title. 
State  y.  Bennett,  20  N.  C.  43;  State  v.  Mc- 
Canless,  31  Nw  O.  875;  State  v.  Davis,  109  N. 
C.  800,  13  S.  B.  883.  The  defendant  B.  L. 
Webster  himself  testified  that  he  and  the 
prosecutor,  Thomas,  had  some  kind  of  a  con- 
tract in  April,  1896,  for  the  purchase  of  the 
property;  that  there  was  a  dispute  about  the 
terms;  that  they  (defendants)  went  to  see 
Thomas  on  December  28th,  the  day  before 
the  offense  was  committed,  and  offered  to 
him  the  mortgage  and  balance  due  accord- 
ing to  their  interpretation  of  the  contract, 
which  was  refused;  that  Thomas  refused  to 
settle  or  do  anything  until  he  could  see  his 
lawyer;  that  next  morning  they  went  over, 
and  began  taking  down  the  machinery,  and 
were  there  about  an  hour  when  Thomas  came 


and  objected;  and  that,  after  being  forbid- 
den, they,  kept  on  until  stopped  by  an  officer. 
Thomas  had  testified  that  he  had  ordered  the 
defendants  to  stop  tearing  down  his  proper- 
ty, and  that  the  defendant  B.  B.  Webster  ran 
at  him  with  an  iron  wrench  about  12  or  14 
inches  long,  and  struck  him;  and  this  testi- 
mony was  not  contradicted  by  the  defend- 
ants. .  Thomas  appears  to  have  been  in  pos- 
session of  the  property,  even  if  he  were  not 
at  all  times  personally  present  at  the  exact 
spot  State  V.  Bryant,  103  N.  C.  436»  9  S.  B. 
J..  His  refusal  to  give  up  the  property  on 
the  preceding  day  was  equivalent  to  forbid- 
ding the  defendants  to  take  it  State  v.  Mc- 
Adden,  71  N.  O.  207.  Admitting  the  peace> 
able  entry  of  the  defendants,  their  violent 
and  unlawful  conduct  after  being  ordered  to 
leave  by  the  prosecutor  makes  them  guilty  of 
the  offense.  State  v.  Wilson,  94  N.  O.  830; 
State  V.  Talbot,  07  N.  C.  ^4,  2  8.  B.  148; 
State  V.  LawBon,  96  N.  O.  759,  4  fi.  B.  184; 
State  v.  Gray,  100  N.  C.  790,  14  8.  B.  65. 
While,  to  constitute  forcible  trespass,  the 
possessor  must  be  present,  and  forbidding  or 
objecting,  it  is  not  necessary  that  he  should 
be  present  all  the  time.  It  is  sufficient  if  he 
is  present  before  the  trespass  is  completed, 
which,  if  continued,  becomes  forcible  after 
being  forbidden,  even  if  not  so  in  its  incip- 
lency.  The  defendants  were  three  in  num- 
ber. They  took  the  property  with  a  "strong 
hand,"  and  one  of  them  actually  assaulted 
the  prosecutor  with  what  might  have  been  a 
deadly  weapon.  State  v.  Lawson,  supra; 
State  v.  Davis,  supra;  State  v.  Gray,  supra; 
State  v.  Woodward,  119  N.  O.  836,  25  S.  B. 
868.  Theh:  conduct  not  only  strongly  tended 
to  a  breach  of  the  peace^  but  actually  pro- 
duced it  The  court  left  the  question  as  to 
who  was  in  possession  to  the  Jury,  and  in- 
structed them  that  it  the  defendants  were 
in  possession,  they  should  be  acquitted.  As 
no  error  appears  to  us,  the  Judgment  Is  af- 
firmed.   Affirmed. 

cm  N.  C.  574) 
STATB  V.  DANIBU 
(Supreme  Court  of  North  Carolina.     Nov.  2, 
1897.) 

AB90N— l!9DICTMS>fT — PO88S88IOH  OF  BUILDINO. 

Under  Code.  H  985,  986,  as  amended  by 
Acts  1885,  c.  42,  making  it  an  offense  to  set 
fire  to  certain  kinds  of  buildings,  "whether  sudi 
buildings  shall  then  be  in  possession  of  the  of- 
fender or  in  the  possession  of  any  other  person," 
it  is  not  necessary  to  allege  that  the  burned 
building  was,  "in  possession  of  some  person 
named. 

Appeal  from  superior  court,  Granville  coun- 
ty; Allen,  Judge. 

Lockett  Daniel  was  convicted  of  arson,  and 
he  appeals.     Affirmed. 

'The  Jurors  for  the  state,  upon  thehr  oaths, 
present  that  Lockett  Daniel,  late  of  the  county 
of  Granville,  on  the  5th  day  of  AprU,  1897,  with 
force  and  arms,  at  and  in  the  county  aforesaid 
a  certain  building,  to  wit,  a  stable,  then  a 
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Shere  situate,  the  property  of  Elizabeth  F.  Sat- 
therwhlte  and  others,  wantonly,  willfully,  and 
feloniously  did  set  fire  to  and  fmm,  against 
the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state."  The  Jury  foimd  the  de- 
fendant guilty,  and  he  moved  In  arrest  of 
judgment,  on  the  ground  that  the  indictment 
contained  no  criminal  charge  against  him. 
The  motion  was  denied.  It  was  ordered  and 
adjudged  that  defendant  be  confined  in  the 
penitentiary  for  seven  years,  from  which 
judgment  defendant  appealed. 

Edwards  &  Royster,  for  appellant  Win- 
ston, Fuller  &  Biggs  and  the  Attorney  Gen- 
eral, for  the  State. 

OLiARE;  J.  The  transcript  on  appeal  was 
defective.  It  did  not  show  the  organiza- 
tion of  the  court,  nor  that  it  was  held  at  the 
court  house,  nor  at  the  time  and  place  speci- 
fied by  law,  nor  that  a  grand  jury  was  drawn, 
sworn,  and  charged,  and  that  they  presented 
the  Indictment  which  is  set  forth  in  the  tran- 
script The  attention  of  the  clerks  of  the 
superior  courts  Is  again  called  to  the  legal  re- 
quirements in  this  respect,  as  stated  in  State 
V.  Butts,  91  N.  C.  524,  and  especially  to  what 
is  said  on  page  526.  The  court  here  refused 
to  grant  the  motion  to  dismiss  the  appeal  on 
that  ground  in  a  crimhial  case  raising  a  se- 
rious question,  though  It  has  allowed  the  mo- 
tion in  felonies  (State  v.  May,  118  N.  C.  1204, 
24  S.  E.  118),  as  well  as  in  misdemeanors 
(State  V.  Preston,  104  N.  C.  735,  10  S.  B.  85). 
The  appellant,  however,  as  well  as  the  clerk, 
has  been  derelict  in  not  sending  up  a  prop- 
er transcript;  and  the  court  would  not  per- 
mit the  appellant  a  continuance  of  the  cause 
for  his  own  neglect,  but  sent  down  ex  mero 
motu  an  instanter  certiorari  to  cure  the  de- 
fects in  the  transcript  of  the  record.  The 
court  here  renders  Judgment  "upon  inspection 
of  the  whole  record"  (Code,  %  957),  and  must 
see  to  its  sufficiency.  This  is  by  no  means 
the  first  defective  record  that  has  been  sent 
up  l^  this  particular  clerk,  nor  is  this  the 
first  certiorari  that  has  been  sent  down  to 
correct  his  shortcomings.  By  this  time,  he 
should  be  more  conversant  with  his  duties. 

The  prisoner  is  indicted  for  setting  fire  to 
a  stable  in  Granville  county,  then  and  there 
situate,  etc.,  **the  property  of  Elizabeth  F. 
Sattherwhite  and  others."  He  moved  In  ar- 
rest of  judgment,  because  it  was  not  charged, 
instead,  that  the  stable  was  'in  possession 
of*  some  person  named.  The 'offense  is  set 
out  in  Code,  §  985  (6),  which  has  been  amend- 
ed by  Act  1885,  c.  42,  and  it  is  not  made  a 
requisite  thereby  that  the  building  set  fire  to 
shall  be  either  **the  property  of"  or  "in  the 
possession  of"  any  one.  The  constituent  ele- 
ment of  the  offense  Is  "the  willful  and  wan- 
ton" setting  fire  to  any  building  of  the  kind 
therein  named.  The  allegation  of  its  being 
'*the  proi)erty  of  A.  is  for  purposes  of  identifi- 
cation only  (10  Am.  &  Eng.  Enc.  lAW,  595), 


to  give  the  prisoner  sufficient  notice  to  pre- 
pare his  defense,  and  enable  him  to  plead  for- 
mer conviction  or  former  acquittal  to  a  sec- 
ond Indictment  for  the  same  offense.     An  al- 
legation that  the  stable  was  "in  possession 
of  A.  would  have  been  sufficient,  or  so  might 
other  apt  words,  sufficient  for  identification 
of  the  building  charged  to  have  been  set  fire 
to.      In  statutory  offenses  for  burning,  the 
property  may  be  described  as  "belonging  to," 
"the  property  of  "owned  by,"  "in  possession 
of,"  or  simply  "of,"  a  person  named.     1  Mc- 
Glain,   Or.  Law,  f  529.      Hence,  when  the 
building  is  described  in  the  Indictment  as  'iiie 
property  of  A.,  proof  of  possession  is  held 
sufficient  evidence  of  ownership,  for  the  "ti- 
tle to  the  property  is  not  in  issue."     State  v. 
Jaynes,  78  N.  O.  504;  State  v.  GaUor,  71  N. 
C.  88;  State  v.  Thompson,  97  N.  C.  496, 1  S.  E. 
921.     And,  for  like  reasons,  when  the  build- 
ing is  charged  as  behig  **in  possession  or*  A., 
the  possession  is  not  in  issue.     In  Woodford 
V.  People,  62  N.  Y.  126,  Church,  (3.  J.,  says: 
"Counsel  argued  that  the  allegation  that  the 
house  was  the  property  of  or  belonged  to  one 
person  implied  that  it  was  In  possession  of 
another.     I  think  the  contrary  presumption 
arises,  and  that,  upon  an  allegation  of  own- 
ership of  a  dwelling  house  in  an  indictment 
for  arson,  the  legal  presumption  is  that  the 
person  named  is  in  possession  of  it,  because 
the  possessor  Is  the  owner  of  It  for  this  pur- 
pose."    This  section  (Ck>de,  fi  966  [6])  is  cop- 
led  from  the  Bhigllsh  statute  of  7  &  8  Geo. 
lY.  c.  80;  and  under  that  it  was  sufficient  to 
allege  the  building  simply  "of"  A.   (Archb. 
Cr.  PL  [3d  Am.  Ed.]  262,  and  Ixiv.);  and  this 
is  the  better  practice,  proof  of  either  posses- 
sion or  property    being  sufficient  identifica- 
tion.    Though  the  allegation  of  either  own- 
ership or  possession  is  not  required  by  the 
statute,  and  is  for  the  purpose  of  identifica- 
tion merely,  yet  it  must,  of  course,  be  proved 
in  the  person  alleged  in  the  indictment;   but 
proof  of  ownership  in  A.  would,  as  CShi^  Jus- 
tice Church  says,  be  sufficient  evidence  of 
possession,  when  identification  Is  sought  by 
alleging  the  building  as  "in  possession  of 
A.,  just  as  proof  of  possession  by  A.  would 
be  sufficient  (under  State  v.  Thompson,  State 
V.  Jaynes,  and  State  v.  Gallor,  supra)  to  sus- 
tain the  allegation  that  the  building  is  "the 
property  of  A.     The  provisldh  in  the  stat- 
ute in  question  that  it  shall  be  an  offense  to 
set  fire,  willfully  and  wantonly  (as  amended 
in  1885),  to  any  of  the  buildings  mentioned, 
"whether   such   buildings   shall  then  be   in 
possession  of  the  offender  or  in  possession  of 
any  other  person,"  is  no  part  of  the  descrip- 
tion of  the  offense,  but  has  reference  to  evi- 
dential matters  which  shall  not  defeat  the 
conviction  of  the  offender,  making  it  immate- 
rial whether  he  or  some  one  else  was  in  pos- 
session.    Even  in  those  cases  in  which  It  is 
necessary  to  charge  the  property  of  posses- 
sion, it  can  be  laid  in  "A.  and  another,"  or 
in   "A.  and  others,"  as  the  case   may  be. 
Code,  S  1188.     For  a  stronger  reason,  this  Is 
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admissible  when,  as  here,  allegation  neither 
of  possession  nor  ownership  is  required,  and 
such  allegation  is  only  for  certainty  and  iden- 
tification. Indeed,  objection  on  this  ground 
was  not  insisted  on.  The  motion  in  arrest 
of  Judgment  was  properly  overruled.  Af- 
firmed. 


(121  N.  c.  168) 

SINGER  MANUP'G  CO.  t.  GRAY. 

(Supreme  Court  of  North  Carolina.     Not.  0, 

1887.) 

CONBITIOKAL  BaLIS— PaTMBNT    BT    InSTALLMSNTB 
— EVIDENCB. 

1.  lie  delivery  of  a  sewing  machine  under  a 
contract  providing  for  the  payment  of  a  certain 
sam  in  advance,  and  a  certain  sum  each  month 
for  a  certain  number  of  months,  may  constitute 
a  conditional  sale,  though  such  contract  was  de- 
nominated a  'Hease,"  and  failed  to  provide  that 
title  should  pass  on  payment  of  the  last  install- 
ment. 

2.  In  an  action  for  the  recovery  of  such  ma- 
chine on  failure  to  pay  an  installment  due,  evi- 
dence that  defendant  was  to  become  the  owner 
thereof  when  it  was  paid  for  was  competent, 
whether  such  transaction  was  considered  as  an 
incomplete  contract  or  a  conditional  sale. 

3.  It  was  not  error  to  submit  the  question  of 
ownership  to  the  jury. 

4.  Where  it  appeared  that  such  contract  was 
for  a  new  machine,  worth  $45,  it  was  competent 
Co  show  by  evidence  that  the  one  furnished  was 
an  old  machine,  worth  not  more  than  $20. 

Appeal-  from  superior  court,  Jones  county; 
Mclver,  Judge.   . 

Action  by  the  Singer  Manufacturing  Com- 
pany against  James  O.  Gray  to  recover  a  sew- 
ing machine.  From  a  Judgment  on  a  special 
verdict  In  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

D.  li.  Ward,  for  appellant  Simmons  ft 
Ward,  for  appellee. 

FURCHBS.  J.  The  plaintiff,  through  its 
agent.  Brown,  delivered  to  the  defendant  a 
sewing  machine,  under  a  written  contract, 
which  plaintiff  calls  a  "lease  on  the  installment 
plan,"— so  much  to  be  paid  at  the  time  of  de- 
livery, and  then  an  agreed  sum  per  month  un- 
tfl  the  estimated  price  is  paid.  When  the  de- 
fendant had  paid  $25  on  this  machine,  but  was 
behind  with  some  of  hi8m<xithly  installments, 
the  enterprising  agent  of  the  plaintiff  took  this 
mac^ne  from  defendant,  but  graciously 
agreed  to  let  the  defendant  have  another  ma- 
chine, estimated  to  be  worth  $45,  at  the  price 
of  $55,  upon  the  following  favorable  terms: 
That  the  $25  already  paid,  and  $6  in  addition, 
to  be  paid  when  the  new  madilne  should  be 
delivered,  were  to  constitute  the  first  month's 
rental,  and  then  the  defendant  was  to  pay  an 
additional  rental  of  $3  on  the  29th  day  of  each 
month  for  17  months,  making  in  all  $82.  It 
was  not  stated  In  the  written  contract  who 
'was  to  be  the  owner  of  the  machine  when  all 
these  installments  were  paid.  But  it  was  stat- 
ed that,  if  any  of  these  monthly  installments 
wwere  not  made  on  the  day  they  were  due  (the 
28S.B.— 17 


2&th  of  the  month),  the  plaintiff  was  author- 
iBed  and  empowered  to  enter  the  premises  of 
the  defendant  and  take  the  machine.    Tbe  de* 
f  endant  paid  $34  of  the  $55,  leaving  a  balance 
of  $21  still  due  the  plaintiff,  as  plaintiff  con- 
tended; thus  having  paid  the  plaintiff  $25  on 
the  machine  taken  from  the  defendant,  and 
$34  on  the  one  sued  for  in  this  action,  making 
in  all  the  sum  of  $59.     But  the  defendant,  aft- 
er paying  $34  on  the  second  machine,  again 
fell  behind  with  his  monthly  installments;  and 
again  this  enterprising  agent  is  aa  hand,  de- 
manding the  surrender  of  this  second  machine. 
This  time  the  defendant  refused  to  surrender, 
and  this  action  Is  brought  for  possession  of 
the  machine.    Th&ce  was  evidence  going  to 
show  that  this  second  machine  was  to  be  a 
new  machine,  worth  $45  at  cash  sale;    that 
the  machine  delivered  was  not  a  new  machine, 
but  an  old  machine  newly  varnished  over,  and 
not  worth  more  than  $20  when  delivered  to  the 
defendant.     The  defendant  is  evidently  a  man 
in  the  humble  walks  of  life,  as  he  is  a  marks- 
man,—not  being  able  to  write  his  name  to  the 
i  contract    The  plaintiff  objected  to  the  evi- 
j  deuce  tending  to  show  that  it  was  a  second- 
:  hand  machine  that  plaintiff  delivered  to  de- 
fendant, and  not  worth  more  than  $20.     But 
it  was  allowed  by  the  court,  and  plaintiff  ex- 
cepted.    On    the    cross-examination    of    the 
I  agent.  Brown,  he  testified,  in  response  to  ques- 
tions asked  by  defendant,  "that  he  did  not 
I  know  whose  machine  it  would  have  been  if 
I  defendant  had  paid  the  whole  $55;  tha^  he  had 
I  been  paid  the  whole  $55  by  a  good  many  others 
I  to  whom  he  had  axM  machines  under  the  same 
I  form  of  contract,  and  he  had  never  troubled 
them  for  the  machines,  nor  for  any  further 
rent."     This  was  objected  to,  as  the  other  evi- 
dence was,  upon  the  ground  that  it  tended  to 
vary  the  terms  of  a  written  contract,  which 
could  not  be  done.    But  the  court  allowed 
tbe  evidence,  and  plahitiff  again  excepted. 

The  plaintiff^  in  its  assignment  of  errors, 
again  excepts  because  the  court  did  not  charge 
the  jury  that  as  a  matter  of  law  the  contract 
was  a  lease,  and  not  a  conditional  sale.  There 
were  no  written  pleadings,  the  action  having 
been  commenced  before  a  justice  of  the  peace. 
And  upon  the  evidence  the  court  submitted, 
without  objection,  two  issues  to  the  jury,  as 
follows:  (1)  '*Is  the  plaintiff  the  owner  and 
entitled  to  the  possession  of  the  property  de- 
scribed in  the  complaint?  Answer.  No.  (2) 
What  was  the  cash  value  of  the  property  at 
the  time  the  action  was  brought?  Ans.  $16." 
If  this  contract  had  stated  in  terms  that  when 
the  $55  was  paid  the  machhie  should  belong 
to  the  defendant,  it  would  have  fallen  dhrectly 
under  the  decisions  of  this  court  in  Manu- 
facturing Co.  y.  Lucaa,  112  N.  0.  377,  17  S.  B. 
174;  Crinkley  y.  Bgerton,  113  N.  C.  444.  18  S. 
E,  609;  Clark  v.  Hill,  117  N.  C.  11,  23  S.  B. 
91;  Barrington  v.  Bkinner,  117  N.  O.  47,  28  S. 
E.  90,~and  would  be  a  conditional  sale.  A 
conditional  sale  is  a  sale,  but  upon  condition, 
in  which  the  purchaser  sustains  the  relation  of 
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a  mortgagor,  and  the  seller,  that  of  the  mort- 
gageeu    And  a  diachaige  of  the  debt— the  oon- 

dltion— by  the  purchaaer  is  a  discharge  of  the 
lien  of  the  s^er.  Then,  If  this  was  a  condi- 
tional sale,  and  the  defendant  had  discharged 
the  debt,  this  discharged  the  plahitifirs  Uen, 
and'  his  right  to  possession  of  the  machine. 
It  does  not  seem  to  us  that  because  the  en- 
terprising agent  of  the  plahitiff  saw  proper,  in 
preparing  this  contract,  not  to  say  whose  ma- 
chine it  would  be  when  paid  for,  It  conld  de- 
ceiTe  any  one.  When  a  man  busrs  and  pays 
for  a  thing,  the  law  glyes  lUm  the  title,— 
makes  him  the  owner.  And  it  seems  to  us  that 
the  court  might  have  Instructed  the  jury,  as  a 
matter  of  law,  that  it  was  a  conditional  sale. 
But,  If  It  is  considered  as  an  incomplete  con- 
tract (as  we  suppose  his  honor  considered  It), 
then  the  evidence  elicited  on  the  cross-exam- 
ination of  Brown  tended  to  show  that  the  de- 
fendant was  to  be  the  owner  when  it  was 
paid  for,  and  was  competent.  And,  if  it  was 
a  conditional  sale  upon  Its  face.  It  could  have 
done  the  plaintiff  no  harm  to  prove  that  it  was. 
Therefore  the  court  committed  no  error  in  re- 
fusing to  charge  that  the  contract  was  a  lease. 
Nor  Is  there  any  error  In  admitting  the  evi- 
dence of  which  the  plaintiff  can  complain. 

The  only  other  exception  Is  that  the  court 
admitted  evidence  tending  to  show  that  it  was 
a  second-hand  machine.  There  was  no  error 
in  this.  It  cannot  be  that  to  show  that  a  party 
did  not  comply  with  the  terms  of  his  contract 
is  to  vary  the  terms  of  the  contract.  This 
Is  new  to  us.  There  was  evidence  that  it  was 
to  be  a  new  machine,  which,  as  shown,  would 
have  been  worth  $45.  This  evidence  tended 
to  show  that  it  was  an  old  machine,  newly 
varnished,  that  the  plaintiff  d^ivered  to  the 
defendant,— not  worth  more  than  $20.  If 
this  was  true,  the  plaintiff  had  broken  the  con- 
tract, and  the  most  that  he  could  claim  in  law 
or  equity  was  the  value  of  the  machine  he  had 
delivered  to  the  defendant  This  evidence  was 
competent  and  pertinent  to  show  the  breach  of 
the  contract  by  the  plaintiff,  and,  this  being 
shown,— found  by  the  jury,— then  to  show  the 
value  of  the  machine  delivered.  The  jury 
found  upon  the  evidence  that  the  machine, 
when  the  suit  was  commenced,  was  worth  $16, 
and  judgment  was  entered  for  the  defendant 
There  is  no  error.    Judgment  affirmed. 


(121  N.  C.  188) 

FLEMING  et  al.  v.  McPHAIL.  et  al. 
(Supreme  Ck>urt  of  North  Carolina.     Nov.  9, 
1887  J 
Appeal— Dismissal— Failure  to  Print  BzmBir. 
An  appeal  will  be  dismissed  where  appel- 
lant failed  to  print  an  exhibit  tbat  was  made  a 
part  of  the  case  on  appeal. 

Appeal  from  superior  court,  Sampson  coun- 
ty; Mclver,  Judge. 

Action  by  J.  A.  Fleming  and  others  against 
D.   G.   McPbail  and  others.     From  a  judg- 


ment for  defendants,  plalntUEs  appealed,  and 
appellees  move  to  dismte  for  failure  to  print 
an  exhibit    Sustained. 

F.  K.  Cooper  and  F.  P.  Jones,  for  appel- 
lants. J.  L.  Stewart,  Allen  &  Dortch,  and 
Jones  &  Boykln,  for  appellees. 

CLARK,  J.  If  exception  ftom  the  practice 
regulating  appeals  Is  made  In  one  case  as  a 
favor,  every  other  appellant  has  the  right  to 
argue  that  he  also  should  be  exceed,  if  negli- 
gent The  consequence  will  be  that  the  time 
of  the  appellate  court,  which,  as  far  as  pos- 
sible, should  be  devoted  exclusively  to  hear- 
ing appeals  upon  their  merits,  wlU  be  large- 
ly taken  up  with  the  discussion  of  mere  ques- 
tions of  practice,  raised  by  those  who,  hav- 
ing, from  indifference  or  negligence,  disre- 
garded the  regulations  which  govern  the  pro- 
cedure as  to  appeals,  conceive  each  that  his 
cause  should  be  made  an  exception  to  the 
rules.  It  is  necessary  to  have  some  rules  of 
procedure  as  to  appeals,  and  those  prescrib- 
ed by  statute  and  tiy  this  court  are  very  few 
and  very  plain.  The  only  way  to  avoid  a 
great  and  useless  loss  of  time  is  for  appel- 
lants to  obey,  and  for  the  court  impartially 
ana  rigidly  to  observe  them,  so  that  an  ap 
pellant  who  fails  to  do  so  may  not  take  up 
time  In  asking  to  be  made  an  exception. 

The  rule  as  to  printing  the  necessary  por- 
tions of  the  record  was  made  for  the  benefit 
of  litigants,  and  to  expedite  business,  and  tbe 
necessity  for  adhering  to  it  has  been  often 
stated  by  the  court  Horton  v.  Green,  104 
N.  C.  400,  10  S.  E.  470;  Hunt  v.  Raihx)ad 
Co.,  107  N.  C.  447,  12  S.  B.  378;  Barnes  v. 
Crawford,  119  N.  C.  127,  25  S.  B.  791.  Prtat- 
ing  the  judgment  and  the  Issues  was  at  first 
left  to  depend  upon  whether  they  were  ma- 
terial, but  so  many  arguments  arose  as  to 
whether  they  were  essential,  and  so  much 
time  was  lost  in  this  way,  which  should  have 
been  devoted  to  hearing  the  merits  of  causes 
(Wiley  V.  Mining  Co.,  117  N.  C.  489,  23  a  E. 
448),  that  the  rule  was  changed  (117  N.  C 
869,  24  S.  E.  iv.)  so  as  to  require  the  judg- 
ment and  Issues  to  be  printed  in  all  cases. 
Thurber  v.  Association,  118  N.  C  129,  24  S. 
E.  780.  As  to  the  *'case  on  appeal,"  that  Is 
always  required  to  be  printed  In  full.  When 
an  "exhibit*'  is  made  by  the  judge  or  by 
agreement  of  counsel  a  '*p&rt  of  the  case  on 
appeal,"  It  must  be  printed,  since  thereby  it 
has  been  declared  material.  To  go  behind 
such  order  of  the  judge  or  such  agreement  of 
counsel,  and  to  discuss  whether  such  exhibit 
was,  notwithstanding,  material  or  not,  would 
be  to  require  the  court  to  go  into  the  merits 
of  the  case  to  consider  this  purely  incidental 
matter.  It  would  be  a  needless  consumption 
of  time,  which  can  be  devoted  to  better  par- 
poses  than  detaining  counsel  here  In  other 
causes  till  the  court  can  gravely  detemoine 
whether  a  party  who  wished  to  save  the  pet- 
ty expense  of  printing  a  part  of  the  case  on 
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appeal,  wlildi  the  Judge  or  Us  Ofwn  agree- 
ment had  held  material  enough  to  be  em- 
braced in  the  case  on  appeal,  ought  to  hare 
printed  it  or  not  The  court  has  heretofore 
declared  that  it  will  not  dehiy  the  hearing  of 
other  causes  to  hear  such  debate,— Barnes  ▼. 
Crawford,  supra,  in  which  it  was  said:  '*Our 
rules  designate  the  parts  of  the  record  to  be 
printed.  We  cannot  accept  printing  parts 
of  such  parts,  at  the  option  of  the  appellant, 
as  a  compliance.** 

The  "case  on  appeal,"  Including  eyerythlng 
ordered  or  agreed  to  be  "made  a  part"  there- 
of, is  required  to  be  printed.  Here  Exhibit 
A  was  made  a  part  of  the  case  on  appeal  by 
the  parties  themselves,  who  settled  the  case 
upon  agreement  The  appellant's  counsel  aft- 
erwards chose  to  regard  Exhibit  A  as  Immar 
terial,  and  did  not  print  it  The  appellee's 
counsel  asserts  that  it  is  material  to  the 
hearing  of  the  appeal.  To  decide  between 
them,  we  would  have  to  go  through  the  case. 
Both  parties  assented  to  its  being  material 
by  putting  H  hi  as  a  part  of  the  "case  on 
appeal."  Not  having  printed  it,  the  appel- 
lant has  not  complied  with  the  requirements 
long  prescribed  and  uniformly  observed  by 
Che  court  as  necessary  for  the  proper  dis- 
patch of  business  here,  and  the  motion  to  dis- 
miss for  such  noncompliance  must  be  grant- 
ed.   Appeal  dismissed. 


<121  N.  C.  185) 

BARBEE  V.  SOOGGINS. 

(Supreme  Court  of  North  Carolina.     Nov.  0, 
18070 

Chattkl  MoRTOioES  —  Tbxdbk  aftbr  Seizure  — 
Eppbct— Sals— Validitt— Rbplevix— Mbasorb 

OF    DAMAOB9-  APPBAL->HaBMLS86     ERKOR— DIS- 
MISSAL. 

1.  Sup.  Ct  Rules  2a  30,  and  32  (119  N.C.940- 
9^12,  27  S.  E.  viii.,  is.)  require  the  judgment,  case 
on  appeal,  exceptions,  and  issues  to  be  ppinted  in 
fall,  and  provide  that  the  appeal  shall  be  dismiss- 
ed if  they  are  not  so  printed,  and  that  the  plead- 
ings need  not  be  printed  (except  when  the  case 
comes  up  on  demurrer)  unless  material,  and,  if 
they  are  material  and  not  printed,  the  court  will 
not  dismiss  the  case,  but  will  simply  order  the 
additional  printing.  Held,  that  an  appeal  would 
not  be  dismissed  where  a  receipt  which  was  em- 
braced in  the  "case  on  appeal'*  merely  recited 
that  it  was  in  accordance  with  the  terms  em- 
braced in  the  answer,  but  did  not  purport  to 
make  the  answer  a  '*part  of  the  case  on  appeaL" 

2.  A  mortgage  on  land  and  a  stock  of  goods 
given  to  secure  $730  provided  for  payment  in 
installments;  that,  when  $350  was  paid,  the 
goods  should  be  released;  and  that,  on  default 
for  10  days,  the  whole  amount  should  become 
due,  and  the  mortgagee  might  seize  the  goods, 
and  sell  them  and  the  land.  On  default  the 
mortgagee  replevied  the  goods,  and  thereupon 
the  mortgagor  tendered  the  mortgagee  an 
amount  in  addition  to  the  sums  paid  to  make  the 
sum  so  paid  and  tendered  $350  and  costs,  and  de- 
manded a  release  of  the  goods;  and,  on  refusal 
of  the  tender,  he  kept  it  good  by  paying  the 
money  into  court  Bdd,  that  the  mortgagor  was 
entitled  to  the  goods. 

3.  Where  a  stock  of  goods  is  sold  under  a 
iuortgage  at  a  court-house  door,  when  the  stock 


is  in  a  bqUding  100  or  100  yards  awsy,  the  sale 
is  invalid. 

4.  A  sale  of  a  stock  of  goods  in  a  Ivmii,  vnder 
a  mortgage.  Is  Invalid. 

5.  In  replevin  by  a  mortgagee  of  goods,  the 
conrt  properly  directed  a  verdict  against  plain- 
tiff on  the  issue,  "Is  the  plaintift  the  owner  and 
entitled  to  the  possession  of  the  propertv?'  fai 
the  absence  of  any  evidence  to  support  his  con- 
tention. 

6.  In  replevin  by  a  chattel  mortgagee,  where 
defendant  before  trial  tendered  the  amount  due 
and  costs  to  that  time,  and  plaintiff  afterwards 
sold  them,  the  measure  of  defendant's  damages 
was  the  value  of  the  goods  at  the  time  of  the 
tender. 

7.  It  was  harmless  error  to  charge  that  the 
measure  of  damages  was  the  value  of  the  goods 
at  the  time  of  their  seizure,  in  the  absence  of 
any  evidence  showing  any  ctmnge  in  value  be- 
tween that  time  and  uxe  time  of  uie  tender. 

Appeal  from  superior  oour^  Durham  oouxrtj; 
Tlmberlake,  Judge. 

Replevin  by  John  W.  Barbee  against  R.  O. 
Scogglns.  From  a  judgment  In  favor  of  de- 
fendant for  the  value  of  the  goods,  less  the 
Imlance  of  his  Indebtedness  to  plaintiff*  the 
latter  appeals.    Affirmed. 

The  statement  of  the  "case  on  appeal"  is  as 
follows: 

'*The  plaintiff,  <m  the  6th  day  of  March, 
1806,  began  the  action  to  recover  judgment 
against  the  defendant  for  an  amount  due 
under  the  agreement  contained  In  the  pa- 
per writing  set  out  below,  and  to  recover  pos- 
session of  the  personal  property  therein  de- 
scribed. On  the  same  day,  to  veit,  the  6tb 
day  of  March,  1896,  by  an  order  Issuing 
from  the  clerk  of  the  superior  court  of 
Durham  county,  the  sheriff  of  said  county 
seized  the  property  described  in  the  complaint 
and  in  the  agreement  above  referred  to,  and 
after  retaining  it  for  three  days,  in  order  that 
the  defendant.  If  he  saw  fit,  might  replevy  as 
allowed  by  law,  turned  over  the  property  to 
the  plaintiff.  His  honor  submitted  the  fol- 
lowing Issues:  (1)  Is  the  plaintiff  the  owner 
and  entitled  to  the  possession  of  the  property 
described  in  complaint?  (2)  What  damage,  if 
any,  is  the  defendant  entitled  to  recover  of  the 
plaintiff?  (3)  In  what  sum.  If  any,  is  the  de- 
fendant indebted  to  the  plaintiff? 

"Plaintiff  offered  evidence  as  follows,  the 
following  Instrument  in  writing,  signed  by  de- 
fendant and  wife,  being:  This  Indenture,  made 
and  entered  into  this,  the  10th,  day  of  July, 
1895,  by  and  between  R.  O.  Scogglns  and  L.  F. 
Scoggins,  his  wife,  of  the  county  of  Durham, 
party  of  the  first  part,  and  J.  W.  Barbee,  of 
the  said  county,  party  of  the  second  part,  bears 
witness:  That  whereas,  the  said  R.  O.  Scog- 
gins is  justly  indebted  to  the  said  J.  W.  Bar- 
bee, for  value  received  In  goods  delivered,  hi 
the  sum  of  $730.00,  bearing  Interest  at  the 
rate  of  3  pef  cent  per  annum  until  paid,  to  be 
due  and  paid  as  follows,  to  wit  ten  dollars  on 
the  27th  day  of  July,  1805,  ten  dollars  on  the 
3d  day  of  August,  1£^5,  ten  dollars  every  sev- 
en days,  to  wrt,  every  Saturday  thereaft^  un- 
til the  eutiie  debt  with  interest  is  discharged; 
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and  whereofl,  Hie  parties  of  the  flnt  part  desire 
to  secure  the  payment  of  the  above  indebted- 
ness, as  the  same  may  become  due:  They  have 
this  day  bargained,  sold,  aliened,  and  convey- 
ed, and  by  these  presents  do  bargain,  sell, 
alien,  and  convey,  nnto  J.  W.  Barbee,  his  heirs, 
executors,  administrators,  and  assigns,  the  fol- 
lowing property,  real  and  personal,  to  wit: 
One  tract  or  parcel  of  land,  lying,  being,  and 
situate  In  the  county  of  Durham,  state  of 
North  Carolina,  and  in  Durham  township,  ad- 
Joining  the  lands  of  the  Southern  (N.  O.) 
Raih-oad  Company  and  others,  being  bounded 
as  follows:  •  •  *.  Also,  all  the  stock  of 
goods,  wares,  and  merchandise,  consisting  of 
dry  goods,  boots,  shoes,  hats,  and  notions,  and 
groceries,  and  all  other  articles  of  sale  or 
value,  including  scales,  weights,  and  meas- 
ures, now  placed,  deported,  and  stored  In  a 
store  house  upon  the  lands  of  Mrs.  L.  F.  Scog- 
gins,  in  East  Durham,  said  county  and  state, 
upon  the  Raleigh  road;  it  being  the  building 
recently  occupied  by  A.  L.  Barbee.  Also,  all 
accounts,  choses  in  action,  claims,  or  other 
evidences  of  indebtedness  due  the  said  A.  L. 
Barbee,  and  assigned  by  him,  and  delivered 
to  R.  O.  Scoggins.  Also,  all  goods,  wares,  and 
merchandise  of  any  and  all  kinds  that  may  be 
hereafter  added  to  the  said  stock  of  goods  by 
way  of  increasing  or  replenishing  the  said 
stock.  To  have  and  to  hold  the  aforesaid 
property,  real  and  personal,  and  all  the  priv- 
ileges and  appurtenances  thereto  belonging, 
apon  the  terms  and  for  the  purposes  hereinaft- 
er named,  and  no  other.  It  is  expressly  agreed 
between  the  parties  hereto  that  the  paiiJes  of 
the  first  part  shall  keep  the  said  stock  of 
goods,  wares,  and  merchandise  up  to  its  pres- 
ent value,  shall  keep  all  taxes  paid,  and  shall 
pay  cash  for  all  goods  added  to  said  stock. 
It  is  further  agreed  that,  should  the  pailles  of 
the  first  port  fail  for  the  time  of  ten  days  to 
meet  any  payment  when  due  or  after  becom- 
ing due,  then  the  whole  amount  of  said  in* 
debtedness  shall  immediately  become  due,  and 
the  said  party  of  the  second  part  may  proceed 
to  collect  under  the  powers  herein  given.  It 
is  further  agreed  that  any  Jjayment  that  may 
be  made  upon  this  Indebtedness  by  reason  of 
the  sale  of  certain  cattle  this  day  transferred 
by  R.  O.  Scoggins  to  A.  It,  Barbee,  the  pro- 
ceeds of  which  are  to  be  applied  to  this  In- 
debtedness, shall  not  be  construed  to  change 
the  time  nor  the  amount  of  the  respective 
weekly  Installments  to  be  due  by  the  above 
agreement.  It  is  also  agreed  that,  upon  the 
payment  of  the  sum  of  $350.00  by  the  weekly 
Installments  above  referred  to,  the  party  of  the 
second  part  will  release  the  stock  of  roods  and 
other  personal  prc^erty  herein  conveyed  from 
further  liability  as  security  for  the  above  In- 
debtedness, and  such  release  is  hereby  made 
apon  such  payment.  The  above  conveyance  is 
made  upon  the  following  trust:  Should  the 
parties  of  the  first  port  fail  to  meet  the  obliga- 
tions Incurred  above,  or  In  any  other  manner 
fail  to  comply  with  the  stipulations  herein  en- 


omented  or  the  oUlgatlons  hecebi  assumed, 
then  the  said  party  of  the  second  part  may 
seize  the  stod^  of  goods,  wares^  and  merdian- 
dise  herein  conveyed,  and  may  advertise  the 
same,  together  with  the  land  herein  conv^ed, 
for  the  space  of  thirty  days,  In  some  newspa^ 
per  published  in  Durham  county,  and,  after 
such  advertisement,  sell  all  of  the  property, 
real  and  personal,  or  so  much  thereof  as  may 
be  necessary,  to  the  highest  bidder  for  cash, 
at  the  court-house  door  in  Durham  county,  and 
make  conveyance  thereof  to  the  purchasers, 
and,  out  of  the  proceeds  of  suclf  sale,  pay  all 
off  and  discharge  all  costs  incurred  in  making 
such  sale  or  sales,  and  whatever  amount  that 
may  be  due  undo:  such  obligations  her^n  as- 
sumed. Should  said  parties  in  aU  respects 
comply  with  the  said  obligations,  then  this 
deed  to  be  null  and  void.  In  testimony  where- 
of,  the  said  R.  O.  Scoggins  and  L.  F,  Scoggins 
have  hereunto  set  their  hands  and  seals,  the 
day  and  date  above.  [SeaL]  R.  O.  Scogghis. 
[Seal.]  L.  F.  Scoggins.*  And  under  this  agree- 
ment the  following  payments  have  been  made 
to  the  plaintiff  or  his  duly-auth(»ized  agents: 
[About  $250  was  paid.] 

"It  was  admitted  in  evidence  of  both  i^ain- 
tiff  and  defendant  that  proceeds  of  cattle 
referred  to  in  the  agreement  amounted  to 
^100,  which  was  paid  to  the  plaintiff  in  Au- 
gust, 1895.  There  was  evidence  as  to  the 
value  of  the  stock  of  goods,  fixing  its  valua- 
tion at  from  $400  to  $1,300.  After  the  goods 
were  delivered  to  the  plaintiff,  he  removed 
them  from  the  store  in  East  Durham,  about 
one  mile  and  a  half,  to  a  store  on  Main  street, 
in  Durham,  where  the  goods  were  kept  with- 
out being  ventilated,  except  that  they  were 
examined  several  times  by  prospective  pur- 
chasers, until  the  day  of  sale.  Said  store 
was  situated  on  the  same  side  of  the  street 
as  the  court  house,  and  is  distant  from  100  to 
150  yards  from  the  same.  On  the  sale  day. 
plaintiff  undertook  to  sell  said  goods  at  the 
court-house  door.  He  and  the  auctioneer  and 
quite  a  crowd  of  people  went  into  the  said 
store,  and  about  an  hour  before  the  said  sale, 
and  made  such  examination  of  the  goods  as 
they  wished.  Th^  then  left  the  store.  The 
auctioneer  called  the  crowd  to  the  court 
house,  where  the  goods  were  offered  in  a 
lump,  not  having  been  removed  from  the 
store  building,  and  were  cried  out  to  one  Max 
for  $365,  which  sum,  after  deducting  costs  of 
sale  and  previous  advertisement  of  a  sale, 
which  did  not  take  place  because  of  errors  in 
the  said  advertisement,  and  also  the  costs  of 
keeping  the  said  goods,  the  plaintiff  attempt- 
ed to  apply  to  his  debt.  On  the  10th  day  of 
March,  1896,  the  attorneys  for  the  defendant 
presented  to  the  attorneys  of  the  plaintiff 
the  following  paper  writing,  and  at  the  same 
time  tendered  to  them,  as  attorneys  for  the 
plaintiff,  $93.12  as  principal  and  interest  mon- 
ey due,  and  $8  as  costs  in  the  action  accrued 
at  that  time:  'Superior  Court,  March  Term, 
1896.     To  J.  W.  Barbee:    Please  take  notice 
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ttiat  I  do  not  owe  700  anything  under  the 
mortgage  dated  29tli  Biarcb,  1885,  for  which 
jron  can  hold  my  stock  of  goods.  Indeed,  I 
expressly  insist  that  yon  cannot;  bnt  I  ten- 
der you  In  cash  the  sum  of  $93.12,  principal 
money  and  interest,  and  ^,  cost,  and  ask 
that  yon  accept  the  same  and  release  my 
goods;  80  that  I  may  continue  my  business, 
which  you  have  almost,  If  not  quite,  broken 
up,  to  my  great  injury.  R.  O.  Sco^tns,  by 
His  Attorneys.  This  7th  day  of  March, 
1886.'  These  amounts  were  declined  by 
counsel  for  plaintifT,  who  stated  that  they 
were  authorized  to  take  no  less  than  was  due 
under  the  mortgage,  and  who  claimed  that 
the  full  amount  of  the  indebtedness  had  be- 
come due.  On  April  8,  1886,  the  defendant 
deposited  with  the  clerk  of  the  superior  court 
,of  Durham  county  $94,  principal  and  Interest 
money,  and  $8.85,  costs,  the  same  being  the 
fun  amount  of  the  costs  then  due,  and  left 
with  the  clerk,  and  took  receipt  therefor  as 
follows:  'Received  of  B.  O.  Scoggins  the  sum 
of  ninety-four  dollars,  principal  and  interest, 
and  eight  dollars  and  »Vioo,  costs  to  date, 
In  the  case  of  J.  W.  Barbee  ts.  R.  O.  Scog- 
gins, pending  in  the  Durham  superior  court, 
which  amount  is  det)osited  with  me  as  a  ten- 
der to  the  plaintiff,  under  the  terms  and  con- 
ditions set  forth  in  the  answer  filed  in  this 
case.  This  3d  day  of  April,  1896.  W.  J. 
Christian,  by  C.  B.  Christian,  D.  O.  S.  C,  Dur- 
ham, N.  C.,'— the  sums  referred  to  in  the  fore- 
going receipt  having  been  continuously  on 
deposit  with  the  clerk  since  the  3d  day  of 
April,  1886,  being  enough,  when  added  to  the 
payment  above,  to  make  the  sum  of  $350,  and 
interest,  referred  to  in  the  mortgage.  On  the 
day  before  the  plaintiff  instituted  this  action, 
he  made  demand  upon  the  defendant  for  the 
fun  amount  due,  which  was  refused.  He  al- 
so, at  the  same  time,  demanded  the  possession 
of  the  goods  described  In  the  pleadings  and 
under  the  agreement,  which  was  refused. 

"At  the  dose  of  the  evidence,  after  argu- 
ment l^  the  counsel  for  the  plaintiff  and  de- 
fendant, his  honor  directed  the  jury  to  an- 
swer the  first  issue  'No,'  to  which  instruction 
the  plaintiff  excepted,  and  assigned  the  same 
as  error  (first  exception);  that  the  answer  to 
the  second  issue  was  the  value  of  the  goods 
at  the  date  they  were  seized  by  the  plaintiff; 
and  that  the  answer  to  the  third  issue  was 
the  fun  amount  of  $730,  stated  in  the  agree- 
ment, with  interest  thereon  under  the  terms 
of  the  agreement,  subject  to  the  credits  of  the 
weekly  payments,  which  amount  to  $261  of 
the  $100  payment,  and  the  $94  the  amount  of 
the  deposit  in  the  clerk's  office.  To  his  hon- 
or's Instruction  as  to  the  measure  of  dam- 
ages In  the  answer  to  the  second  issue,  the 
plaintiff  excepted,  and  assigns  the  same  as 
error  (second  exertion).  Up<Mi  the  return 
of  the  verdict  of  the  jury  under  the  above 
instructions,  his  honor  gave  judgment  as  set 
out  in  th6  record,  which  includes  Interest 
from  the  date  of  seizure.     To  this  interest 


the  plaintiff  excepted,  and  assigns  the  aUow- 
ance  as  error  (third  exception).  The  plaintiff 
moves  for  a  new  trial,  and  assigns  errors  a» 
above,  set  out,  to  wit:  First,  the  ruling  of  hia 
honor  that,  as  a  matter  of  law,  the  plaintiff 
was  not  entitled  to  the  possession  of  the 
goods,  and  assigns  as  error  the  directions  and 
instructions  to  the  jury  to  answer  the  first 
issue,  'No;'  and,  second,  his  histmctions  to 
the  jury  that  the  measure  of  damages  for 
which  the  plaintiff  was  liable  to  the  defend- 
ant was  the  value  of  the  goods  at  the  time 
of  their  seizure;  and,  third,  the  aUowance  of 
interest.  These  exceptions  and  the  plaintiff's 
motion  for  a  new  trial  were  overruled.  The 
plaintiff  gave  notice  of  appeal  to  the  supreme 
court  in  open  court  The  notice  waa  waived, 
and  appeal  bond  fixed  at  $25.  By  consent, 
the  plaintiff  appellant  allowed  sixty  days  to 
file  and  serve  statement  of  case  on  appeal, 
and  the  appellee  thirty  days  thereafter  to  file 
and  serve  counter  statement" 

Boone  A  Bryant,  for  appellant  Winston 
&  FuUer,  for  appeUee. 

CLARK,  J.  The  appeUee's  motion  to  dis- 
miss for  failure  to  print  part  of  "case  on  ap- 
peal" must  be  disaUowed.  As  the  rule  re- 
quires the  case  on  appeal  to  be  printed,  where 
other  matter  is  referred  to,  and  ordered  to 
be  made  a  part  of  the  case  on  appeal,  the 
court  will  not  take  up  time  debating  whether 
such  ^'exhibit"  is  material  or  not  the  order 
making  it  a  part  of  the  case  being  conclusive. 
Barnes  v.  Crawford,  119  N.  C.  127,  25  S.  B. 
791;  Fleming  v.  McPhall  (at  this  term)  28 
S.  E.  258.  Here  a  receipt  which  is  embraced 
in  the  case  on  appeal  merely  recites  that  it 
is  in  accordance  with  terms  embraced  in  the 
answer,  but  does  not  purport  to  make  the  an* 
swer  a  "part  of  case  on  appeaL"  The  prac- 
tice, as  settled  by  the  rules  of  court  is  that 
those  parts  of  the  record  which  are  required 
to  be  printed  by  rule  28  (119  N.  C.  910,  27 
S.  E.  viii.),  1.  e.  the  judgment,  case  on  appeal, 
exceptions,  and  issues,  are  per  se  material, 
and,  if  they  are  not  printed  in  fuU,  rule  80 
requires  that  the  appeal  shall  be  dismissed. 
But  the  pleadings  are  not  so  required  to  be 
printed  (except  when  the  case  comes  up  on 
a  demurrer)  unless  material,  and,  if  they  are 
material  and  not  printed,  the  court  will  not 
dismiss,  but  will  simply  order  the  additional 
printing.  Rule  82.  Rules  28,  30,  and  32  set 
out  aU  this  so  plainly  (119  N.  C.  940-9i2,  27 
S.  E.  viiL,  ix.)  that  no  time  ought  to  be  lost 
hereafter  in  discussing  them. 

It  is  true  that  In  the  absence  of  a  stipula- 
tion to  the  contrary,  a  mortgage  to  secure  a 
debt  payable  in  installments  cannot  be  fore- 
closed tin  default  in  the  lastpayment  Brame 
V.  Swain,  111  N.  C.  640,  U  S.  B.  938;  Har- 
shaw  V.  McKesson,  66  N.  C.  266.  But  here 
the  mortgage  expressly  states  that,  upon  de- 
fault in  any  installment  all  were  to  become 
due,  and  the  mortgagee  could  "proceed  to 
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coUect  under  iht  powers  herein  glyen."  Me> 
Iver  ▼.  Smltli,  118  N.  0.  73,  23  S.  B.  ^71;  2 
Cobbey,  Mortg.  f  852.  The  exercise  of  the 
power  to  declare  the  deferred  payments  due 
was  held  optional,  and,  If  not  exercised,  did 
not  pnt  the  statute  to  ronning  (Oapehart  v. 
Dettrick,  91  N.  O.  344;  Barbonr  v.  White,* 
87  ni.  164;  Ghapln  v.  Whitsett,  3  Colo.  315); 
but  no  question  of  that  kind  arises^  as,  by 
taking  out  the  proceedings  herein,  the  plain- 
tiff exercised  his  option.  8  Am.  &  Bng.  Enc. 
Law,  1^  The  mortgagor  being  in  default  on 
some  of  his  installments,  the  mortgagee  was 
within  his  right  when' he  elected  to  take  the 
goods  in  possession;  for  the  $100  derived 
from  sale  of  cattle.  It  was  stipulated,  were 
not  to  be  credited  on  the  weekly  installments, 
but  there  is  another  stipulation  that,  upon 
the  payment  of  $350  upon  the  weekly  install- 
ments, the  mortgat^e  ishould  be  released  upon 
the  stock  of  goods,  leaving  it  in  force  only  as 
to  tne  realty.  The  mortgagee  tendered  the 
plaintiff,  and  paid  into  the  clerk's  office 
(where  it  has  continuously  remained),  for  his 
'  benefit,  on  April  3d,  the  sum  of  $94,  which, 
added  to  previous  payments  (exclusive  of  the 
aforesaid  $100,  from  sale  of  cattle)  made  the 
full  sum  of  $350.  Bo  instanti  the  mortgage 
on  the  personalty  was  released  (Shattuck 
V.  Cole,  91  Mich,  580,  52  N.  W.  69);  and,  the 
costs  to  that  date  having  also  been  paid  into 
the  clerk's  office  at  the  same  time,  the  plain- 
tiff  should  have  discontinued  his  action. 

Br  en  if  the  balance  necessary  to  release  the 
mortgage  on  the  personalty  had  not  been 
paid  in  before  the  attempted  sale  on  April 
13th,  that  sale  was  Invalid.  Alston  v.  Mor- 
phew,  113  N.  C.  460,  18  S.  B.  335,  citing 
Blount  V.  MitcheU,  1  N.  O.  131.  The  goods 
were  not  in  plain  view,  but  were  in  a  store 
100  to  150  yards  off  from  the  place  of  sale; 
and,  moreover,  they  were  sold  in  a  lump, 
which  was  calculated  to  make  them  bring 
much  less  than  their  value.  The  mortgagor 
is  in  the  power  of  the  mortgagee,  and  the 
courts  require  that  such  sales,  like  those  made 
under  execution,  shall  be  made  with  such 
reasonable  care  as  shall  produce  the  best  re- 
sults. McNeely  v.  Hart,  30  N.  O.  492;  Ains- 
worth  V.  Greenlee,  7  N.  C.  470. 

Upon  the  first  issue,  the  burden  being  upon 
the  plaintiff,  and  there  being  no  evidence 
tending  to  support  his  contention,  the  court 
properly  directed  the  verdict  thereon  to  be 
rendered  against  him.  SpruiU  v.  Insurance 
Co.,  120  N.  O.  141,  27  S.  B.  39;  State  v. 
Riley,  113  N.  C.  648, 18  S.  B.  168.  The  meas- 
ure of  damages  upon  the  second  issue  was 
strictly  the  value  of  the  goods  on  March 
10th,  when  the  defendant  first  tendered  the 
balance  necessary  under  the  terms  of  the 
mortgage  to  release  it  as  to  the  goods  seized, 
and  plaintiff  refused  to  release  them.  TAe 
plaintiff  lawfully  caused  them  to  be  seized  on 
March  6th,  when  there  was  an  installment 
due;  but,  in  the  absence  of  any  evidence 
tending  to  show  a  depreciation  in  their  mar- 
ket value  during  the  four  days  between  the 


lawful  seizure  and  the  unlawful  refusal  to 
return,  it  was  harmless  error  to  charge  that 
the  value  should  be  assessed  as  of  the  date 
of  seizure.  We  f^il  to  see  how  the  plaintiff 
can  object  to  the  "allowance  of  interest**  on 
the  third  issue.    No  error. 

■====  (in.  N.  a  663) 

STATE  V.  GROVES. 
(Bnpreme  Court  of  North  Carolina.     Nor.  28, 
1897.) 

Gbiiukjil  Law— TRiAL-^lNSTRUonoirs— Akrat  or 
Pacts— Waiver. 

1.  A  charge  only  defining  the  different  degreesi 
of  murder  in  general  terms  is  insafflcient  where 
the  evidence  of  guilt  is  conflicting,  as  the  con- 
tentions of  the  parties  should  be  stated,  and 
there  should  be  an  array  of  facts,  and  an  instmc- 
tion  as  to  what  law  is  applicable,  if  the  Jury 
find  according  to  either  of  the  contentions,  in 
view  of  Code,  §  413,  providing  that  the  Judge 
"shall  state  in  plain  ana  correct  manner  the  evi- 
dence given  in  the  case,  and  declare  and  explain 
Hie  law  arising  thereon.^* 

2.  Where  a  defendant  charged  with  a  capital 
offense  has  pleaded  "Not  guilty,'*  his  consent 
that  the  judge  need  not  read  over  his  notes  is 
not  a  waiver  of  his  right  to  have  the  judge  set 
forth  such  evidence  as  is  required  to  give  proper 
instructions. 

3.  When  a  prisoner,  who  is  tried  on  an  in- 
dictment for  murder  in  the  first  degree,  is  con- 
victed of  murder  in  the  second  degree,  or  man- 
slaughter, and  on  appeal  a  new  trial  is  ordered, 
the  case  goes  back  for  trial  for  the  full  offense 
charged  in  the  indictment. 

Appeal  from  superior  court,  Wake  county; 
Adams,  Judge. 

John  Groves  appeals  from  a  conviction  of 
murder  In  the  second  degree.    Reversed. 

The  following  is  the  charge  of  the  judge: 
"The  state  is  requh^  to  satisfy  you  beyond 
a  reasonable  doubt  of  the  guilt  of  the  prison- 
er. The  prisoner  is  not  required  to  show  his 
Innocence.  The  law  presumes  every  person 
charged  with  crime  to  be  innocent;  and«  if 
the  state  has  so  satisfied  you,  then  your  next 
Inquiry  is  as  to  what  degree  of  crime  has 
been  committed,  whether  murder  In  the  first 
degree,  murder  in  the  second  degree,  or  man- 
slaughter. You  are  instructed  that,  under 
our  statute,  the  prisoner  cannot  be  found 
guilty  of  murder  In  the  first  degree  unless  you 
are  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  not  only  that  he  is  guilty  of 
feloniously  killing  the  deceased,  but  It  must 
further  i^pear  from  the  evidence  beyond  a 
reasonable  doubt  that  such  killing  was  done 
willfully,  deliberately,  and  with  premedita- 
tion,—that  is,  that  it  was  done  intentionally 
and  with  prior  deliberation;  and  unless  all 
these  appear  from  the  evidence,  beyond  a 
reasonable  doubt,  the  jury  cannot  find  murder 
In  the  first  degree.  While  the  law  requires, 
in  order  to  constitute  murder  in  the  first  de- 
gree, that  the  killing  shall  be  willful  and  pre- 
meditated, still  it  does  not  require  that  the 
willful  intent  premeditated  or  deliberated  shall 
exist  for  any  length  of  time  before  the  crime 
Is  committed.  It  is  sufilcient  if  there  was  a 
design  and  determination  to  kill,  distinctly 
formed  In  the  mind  at  any  moment  before  or 
at  the  time  the  pistol  shot  was  fired.     And  in 
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this  case,  IT  yon  bellere  from  tbe  evidence, 
beyond  a  reasonable  donbt,  that  the  prisoner 
feloniously  shot  and,  killed  deceased  as  char- 
ged In  the  indictment,  and  that,  before  or  at 
the  time  the  pistol  was  fired,  the  prisoner  bad 
formed  in  his  mind  the  willful,  deliberate 
and  premeditated  purpose  and  design  to  take 
the  Ufe  of  the  deceased,  and  tbat  the  pistol 
was  shot  in  furtherance  of  that  design  and 
purpose,  and  death  ensued  from  tbe  effect  of 
said  shot,  that  he  would  be  guilty  of  murder 
in  the  first  degree.  To  constitute  murder  in 
the  first  degree,  there  must  have  been  an  un- 
lawful killing,  done  purposely  and  with  pre- 
meditation and  malice.  If  a  person  has  act- 
ually formed  the  purpose  maliciously  to  kill, 
and  has  deliberated  and  premeditated  upon  it 
before  he  performed  the  act,  and  then  peiv 
forms  it,  he  is  guilty  of  murder  in  the  first 
d^ree,  however  short  the  time  may  have 
been  between  the  purpose  and  its  execution. 
It  is  not  time  which  constitutes  the  distinct 
tion  betweeli  murder  in  the  first  degree  and 
murder  in  the  second  degree.  Deliberation 
and  premeditation  are  essential  in  order  to 
constitute  murder  in  the  first  degree,  it  mat- 
ters not  how  short  the  time,  if  the  party  has 
turned  it  over  in  his  mind,  and  weighed  and 
deliberated  upon  It.  Murder  in  the  second  de- 
gree is  the  felonious  killing  of  a  person  with 
malice  aforethought,  but  without  deliberation 
and  premeditation.  Manslaughter  is  any  un- 
lawful killing  without  malice  aforethought,  as 
when  one  kills  another  in  a  fight  arising  In  a 
sudden  quarrel  in  the  heat  of  passion.  De- 
fendant admits  that  he  shot  the  deceased. 
That  being  so,  malice  is  presumed  from  the 
use  of  the  deadly  weapon;  and  if  you  believe 
that  the  prisoner  shot  the  deceased  as  he  says 
he  did,  and  deceased  died  from  the  effect  of 
the  wound  caused  by  said  pistol  shot,  and  that 
he  had  premeditated  and  deliberated  by  turn- 
ing the  matter  over  in  his  mind  before  the 
fatal  shot  was  fired,  then  you  should  find  him 
guilty  of  murder  in  the  first  degree,  unless  you 
find  he  shot  in  self-defense.  '  If  you  find  that 
the  prisoner  had  not  deliberated  and  premedi- 
tated,—that  is,  thought  of  the  killing  before- 
hand,—and  had  not  formed  a  specific  intent  to 
kUl  the  deceased  before  he  shot,  then  you 
should  find  him  guilty  of  murder  in  the  sec- 
ond degree,  unless  the  defendant  has  satisfied 
you  that  he  acted  from  the  Impulse  of  heat 
and  passion  or  that  he  shot  in  self-defense. 
But  if  you  should  find  that  defendant  acted 
from  the  Impulse  of  heat  and  passion,  and 
that  the  deceased  and  defendant  were  quar- 
reling with  each  other,  and  defendant  shot 
from  impulse  and  passion,  and  deceased  died 
from  the  efTect  of  said  wound  made  by  the 
pistol  shot,  then  you  should  find  him  guilty 
of  manslaughter,  unless  you  are  satisfied  the 
prisoner  shot  in  self-defense.  The  fact  that 
deceased  may  have  cursed  or  insulted  the  de- 
fendant did  not  give  the  def^idant  a  right  to 
shoot  deceased;  and  if  the  prisoner  shot  de- 
ceased for  the  puipose  of  resenting  an  insult, 


and  death  resulted  from  said  shot,  the  prison- 
er would,  at  least,  be  guilty  of  manslaughter, 
unless  you  find  he  shot  in  self-defense.  The 
plea  of  self-defense  being  r^ed  on,  it  is  in- 
cun^bent  on  the  defendant  to  show  to  your 
satisfaction  that  he  acted  in  his  necessary 
self-defense.  The  burden  in  this  respect  is  on 
the  prisoner.  A  person  has  a  right  to  defend 
himself  from  death  or  serious  bodily  harm 
when  attacked,  but  in  that  case  has  no  right 
to  use  more  force  than  is  necessary  in  his  pro- 
tection; but,  if  an  attack  on  It  person  is  not 
of  such  violence  as  to  threaten  serious  bodily 
harm,  his  resistance  must  stop  short  of  injury 
to  life  or  limb.  When  a  person  is  assailed  by 
another,  and  from  the  nature  of  the  attack, 
viewed  in  the  light  of  the  assailant's  known 
character  for  violence,  and  if  the  party  as- 
sailed has  reasonable  ground  to  believe^  and 
does  believe,  that  the  assailant  intends  pres- 
ently to  take  his  life  or  to  do  him  some  great 
bodily  harm,  he  will  be  Justified  in  killing  his 
assailant,  provided  he  has  not  previously 
brought  on  the  assault,  and  provided  the  cir- 
cumstances are  such  that  the  extreme  meas- 
ure would  seem  to  the  comprehension  of  a 
reasonable  man  necessary  in  his  situation  to 
prevent  the  threatened  injury;  not  the  bare 
belief  on  the  part  ot  the  accused  that  he  was 
in  danger  of  death  or  great  bodily  harm  at 
the  time  he  resorted  to  the  force  which  will 
excuse  or  Justify  him,  but  he  must  show  to 
your  satisfaction  that  he  had  reasonable 
grounds  for  such  apprehension;  at  least,  he 
must  raise  a  reasonable  doubt  in  your  minds 
as  to  whether  he  had  not  such  reasonable 
grounds.  It  is  for  the  Jury,  and  not  the  pris- 
oner, to  Judge  of  the  reasonable  grounds  of 
apprehension.'' 

Jones  &  Boykin  and  J.  0.  L.  Harris,  for  Ap- 
pellant  The  Attorney  General,  for  the  State. 

FAIRGLOTH,  0.  J.  The  d^endant  was  in- 
dicted for  murder,  was  convicted  of  murder 
in  the  second  degr.ee,  and  appealed,  assigning 
several  exc^ticms  in  apt  time.  We  are  re- 
quired to  order  a  new  trial  on  one  exception, 
and  tbat  renders  it  unnecessary  to  consider 
the  other  exceptions.  That  exception  was  to 
his  honor's  charge  to  the  Juryi  Several  wit- 
nesses were  examined  as  to  the  facts  and  to 
character.  There  was  confiicting  evidence  as 
to  the  circumstances,  the  place,  the  manner  of 
the  killing,  and  the  mutual  provocations.  His 
honor  told  the  Jury  what  constituted  murder, 
murder  in  the  second  degree,  manslaughter, 
and  self-defense  in  general  terms;  and,  with- 
out committing  ourselves  to  his  definitions,  in 
several  respects  we  find  the  charge  defective. 
It  fails  to  state  the  contentions  of  the  par- 
ties, and  fails  to  tell  the  Jury,  if  they  find  the 
facts  according  to  either  of  the  contentions, 
what  the  law  is  applicable  thereto.  There  is 
no  array  of  the  fact  or  facts  which  the  evi- 
dence tends  to  prove,  if  believed  by  the  Jury; 
and  the  Jury  is  left  to  apply  the  law  to  the 
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facts  as  th^  may  find  them,  without  any  aid 
from  the  comrt  The  charge  deals  in  general 
expressions  in  technical  language,  without 
any  array  of  the  facts  or  different  parts  of  the 
evidence;  and  it  is  hardly  possible  for  the 
jury  to  apply  such  language  to  the  facts  with- 
out assistance  from  the  court  The  law  does 
not  leave  them  in  such  a  helpless  condition. 
The  law  requires  that  the  judge  "shall  state 
in  plain  and  correct  manner  the  evidence  giv- 
en in  the  case,  and  declare  and  explain  the 
law  arising  thereon"  (Code,  §  413);  and  the 
defendant's  exception  is  that  he  failed  to  do 
so,  and  that  be  failed  to  state  the  issues  aris- 
ing out  of  the  evidence,  upon  which  they  were 
compelled  to  pass;  also,  that  he  failed  to  in- 
struct them  as  to  the  law  applicable  to  such 
facts  as  they  might  find  to  be  true  from  the 
evidence.  In  State  v.  Dunlop,  65  N.  C.  288, 
it  was  held  that  when  a  prayer  for  Instruc- 
tion assumes  facts  to  be  in  proof,  and  in  the 
opinion  of  the  Judge  there  Is  no  evidence  tend- 
ing to  prove  them,  he  ought  to  say  so,  and' 
disembarrass  the  jury  of  the  assumed  facts 
and  of  the  law  predicated  thereon.  But,  if 
there  be  evidence  tending  to  prove  the  assum- 
ed facts,  the  judge  should  tell  the  jury  dis- 
tinctly what  the  law  is,  if  they  find  the  as- 
sumed state  of  facts  to  be  true;  and  so  as  to 
every  such  state  of  facts  arising  out  of  the 
different  aspects  of  the  evidence.  The  sub- 
ject is  so  thoroughly  discussed  in  the  above 
case,  and  in  State  v.  Jones,  87  N.  0.  647,  a 
similar  case,  that  we  deem  it  useless  to  cite 
other  authorities  or  to  make  further  comment. 
It  was  agreed  that  his  honor  ''need  not  read 
over  his  notes  of  the  testimony,"  and  he  did 
not  do  so.  This  does  not  change  the  matter. 
His  honor  was  not  required  to  read  over  the 
details  of  the  evidence,  nor  to  repeat  It  In 
detail  to  the  jury,  but  he  must  direct  their 
attention  to  the  principal  questions  they  have 
to  try,  and  give  them  the  law  bearing  thereon. 
A  defendant  may  plead  "Guilty"  if  he  likes, 
and  waive  many  formalities  in  the  course  of  the 
trial;  but  when  he  has  pleaded  "Not  guilty"  in 
a  capital  case,  and  is  in  the  hands  of  the  jury 
and  court,  his  consent  that  the  judge  need  not 
read  over  his  notes  cannot  be  taken  as  a 
waiver  of  his  right  to  have  the  law  applied  to 
the  facts  In  his  case,  as  the  law  requires  shall 
be  done.  The  case  goes  back  for  trial  de 
novo  for  the  offense  charged  In  the  bill  of  in- 
dictment. State  V.  Craine,  120  N.  0.  601,  27 
8.  B.  72.     New  trial. 


(121  N.  C.  190) 

McCASKILL  ▼.  GRAHAM. 
(Supreme  Court  of  North  Carolina.     Nov.  16, 
1897.) 
MoRTi}AOB  FoRECLOsuRS— Judgment— LiBN. 
1.  The  judgment  for  money  in  an  action  on  a 
note  and  to  foreclose  the  mortgage  securing  it  is 
in  personam  and  final,  so  as  to  be  a  lien  on  oth- 
er property   of   the   defendant  therein,   though 
the  judgment  of  foreclosure  is  not  final. 


2.  The  lien  of  a  Judgment  expires  at  the  end 
of  10  years  after  its  docketing,  so  that  the  title 
of  the  purchaser  of  land  from  the  jndgment 
debtor  is  then  freed  of  the  lien. 

Appeal  fr<»n  superior  court,  Robeson  county; 
Coble,  Judge. 

Proceeding  by  J.  O.  McCaskiU,  administra- 
tor of  BXIzabeth  Graham,  deceased,  against  J. 
P.  Graham.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

McNeill  &  McLean,  for  appellant 

FURCHES,  J.  Elizabeth  Graham  owed  the 
plaintiff  a  debt,  and,  to  secure  the  payment  of 
the  same,  she  gave  him  a  nxxtgage  on  a  part 
of  her  land.  Upon  this  debt,  and  to  foreclose 
this  mortgage,  the  plaintiff  brought  an  action, 
and  at  spring  term,  1887,  of  Robeson  superior 
court,  recovered  a  judgment  against  the  said 
Elizabeth  for  $754.03,  and  also  judgment  of 
foreclosure.  After  this  judgment  was  docket- 
ed, in  Robeson  county,  she  sold  and  conveyed 
the  lands  in  controversy  to  the  defendant,  J. 
P.  Graham.  This  land  was  not  included  in 
the  mortgage.  After  this  sale  and  convey- 
ance, and  in  1888,  the  said  Elizabeth  died,  and 
the  plaintiff  has  beoi  appointed  and  qualified 
as  her  administrator;  and  this  proceeding  is 
brought  before  the  clerk  of  the  superior  court 
to  sell  this  land  for  assets  to  pay  debts,  in 
which  he  claims  that  his  judgment  was  a 
lien  on  this  land  at  the  time  It  was  sold  to  the 
defendant,  and  he  seeks  to  foUow  the  land 
and  to  enforce  this  lien.  Treating  the  plain- 
tiff's judgment  simply  as  a  debt,  and  ElhEa- 
beth  having  sold  the  land  before  her  death, 
the  plaintiff  has  no  right  to  sell  it  for  assets, 
unless  he  alleges  and  shows  that  the  sale  was 
made  tx>  defraud  creditors;  and  this  be  does 
not  allege.  Code,  $  1446;  Heck  v.  Williams, 
79  N.  C.  437;   Paschal  v.  Harris,  74  N.  C.  335. 

The  plaintiff's  judgment  having  been  docket- 
ed before  the  death  of  Elizabeth  and  before 
the  date  of  defendant's  deed,  it  created  a  lien 
on  this  land,  if.it  was  a  final  judgm^it  The 
defendant  contends  that  it  was  not  a  final 
judgment,  and  created  no  lien;  that  it  was  an 
equitable  action  to  foreclose  a  mortgage,  and 
the  judgment  was  only  interlocutory.  In  this 
defendant  is  mistaken.  It  was  an  action  in 
personam  on  the  note,  and  in  rem  upon  the 
mortgage,  which  is  allowable  under  our  Code 
practice.  Ellis  v.  Hussey,  66  N.  C.  501.  The 
judgment  for  $754.93  was  a  personal  judg- 
ment, and  was  final.  The  judgment  foreclos- 
ing the  mortgage  was  the  exercise  of  the  eq- 
uitable jurisdiction  of  the  court,  and  was  not 
what  would  have  been  a  final  decree  in  equity, 
and  was  not  so  in  this  case.  But  the  final 
judgment  on  the  note,  which  would  have  been 
the  judgment  at  law  under  the  old  practice, 
was  final,  and  not  affected  by  the  equitable 
Judgment  of  foreclosure.  Under  the  old  prac- 
tice before  the  Code,  these  would  have  been 
separate  judgments,  in  separate  courts;  and 
the  taking  of  one  would  not  have  affected  the 
validity  of  the  other;  and,  although  they  are 
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now  tx>Ui  In  fbe  same  court  and  In  the  same 
action,  tliat  does  not  chang^e  the  principles 
which  sovem  them,  nor  does  It  affect  their 
validity.  We  must  therefore  hold  that  plaln- 
tilTs  judgment  was  a  lien  on  the  land  in  con- 
troyerBy  when  docketed.  But  it  is  more  than 
10  years  shice  the  taking  and  docketing  of  this 
judgment;  and  the  plaintiff's  lien  expired  at 
the  end  of  10  years  from  the  date  of  docketing; 
and,  the  defendant  having  bought  from  Eliza- 
beth (the  defendant  in  plaintiff's  judgment),  his 
title  became  freed  of  the  incumbrance  of  the 
lien  of  plahititTs  judgment  at  the  end  of  10 
years  from  the  docketing  (Spicer  t.  GambiUi  93 
N.  C  378),  this  proceeding  being  executory  in 
its  nature.  There  Is  error,  and  the  judgment 
t)eiow  la  reversed. 

(121  N.  c.  m) 

McCASKILL  T.  McKTNNON  et  nx. 

(Sapreme  Court  of  North  Carolina.     Nov.  16» 
1897.) 

Final  Juoombnts—Forkclosurb  Procbbdings— 
Limit ATi<>2r  of  Actions— Partial  Payment. 

1.  A  judgment  rendered  in  foreclosure  pro- 
ceedings, and  '^retained  for  farther  directions," 
is  final  as  to  adjudging  the  recovery  of  money, 
bo  that  the  running  of  limitations  begins  at  the 
date  of  its  rendition. 

2.  A  partial  payment  of  a  judgment  will  not 
arrest  the  mnmng  of  limitationa. 

3.  Where  the  lien  of  a  judgment  has  ceased,  a 
motion  to  issue  execution  thereon  will  not  be 
barred  if  execution  has  been  reguUrly  issued  once 
in  every  three  years. 

4.  An  appeal  from  the  refusal  of  a  clerk  to  is- 
sue execution  can  be  heard  at  chambers  in  an- 
other county. 

Appeal  from  superior  court,  Richmond 
county;  Coble,  Judge. 

Action  by  John  C.  McCaskiU  against  J.  M. 
McKlnnon  and  wife.  From  an  order  deny- 
ing plaintiff's  motion  for  leave  to  issue  exe- 
cution, he  appeals.     Affirmed. 

J.  F.  Payne,  for  appellant  W.  H.  Neal, 
for  appellees. 

OLARK,  J.  Judgment  was  rendered  at 
September  term,  1886,  in  favor  of  the  plain- 
tiff against  the  defendants  to  recover  the 
sum  of  ^,000  and  interest,  and  decreeing  the 
foreclosure  of  the  mortgage  which  had  been 
executed  to  secure  the  debt.  At  June  tern^, 
1887,  the  commissioner  appointed  under  th« 
decree  of  foreclosure  made  his  report,  which 
was  confirmed,  and  he  was  directed  to  cred- 
it the  aforesaid  judgment  with  the  sum  of 
$1,500,  realized  at  the  foreclosure  sale,  and 
to  make  title  to  the  purchaser.  This  was  a 
motion  under  section  440  of  the  Code  for 
leave  to  issue  execution,  made  before  the 
clerk  of  Richmond  county  on  the  15th  of 
February,  1897,  and  heard  on  appeal  by  the 
judge  at  chambers  in  Carthage,  Moore  coun- 
ty. The  plaintiff  contends  that  the  judg- 
ment at  September  term,  1886,  was  inter- 
locutory only,  and  that  there  was  no  final 
Judgment  till  June  term,  1807,  and  hence 
that  he  is  not  barred  by  the  statute  of  lim- 
itations. Code,  §  152  (1).  But  the  judgment 
at  fall  term,  1886,  was  final  as  to  adjudging 


the  recovery  of  money,  and  it  is  only  for  the 
recovery  of  the  unpaid  part  of  the  sum 
therein  adjudged  that  execution  is  moved 
for.  The  judgment  of  September,  1886,  was 
"retained  for  further  directions,''  and  inter- 
locutory only  as  to  the  foreclosure;  and  up- 
on the  final  judgment  rendered  as  to  that 
at  June  term,  1897,  no  execution  is  now  ask- 
ed, or,  indeed,  could  be  asked.  It  was  the 
conclusion  of  that  matter,  and  left  nothing 
which  could  be  done  by  an  execution,  if  is- 
sued now.  An  action  on  the  judgment 
would  be  barred  (McDonald  v.  Dickson,  85  N. 
C.  248),  but,  notwithstanding  the  lien  of  the 
judgment  has  ceased,  a  motion  to  issue  exe- 
cution thereon  would  not  be  barred  If  exe- 
cution had  been  regularly  issued  once  In  ev- 
ery period  of  three  years.  Williams  v.  Mul- 
lis,  87  N.  C.  159.  But  here  the  record  shows 
that  no  execution  had  issued  since  July, 
1887.  Lytle  v.  Lytle,  94  N.  C.  683.  The 
payment  entered  upon  the  judgment  at  June 
t^m,  1807,  did  not  arrest  the  running  of  the 
statute.  McDonald  t.  Dickson,  87  N.  C. 
404;  Hughes  v.  Boone,  114  N.  C.  54,  19  S. 
E.  63.  The  appeal  from  the  clerk  could  be 
heard  at  chambers  in  another  county.  Led- 
better  v.  Pinner,  120  N.  C.  455,  27  S.  B.  123. 
Affirmed* 

cm  N.  C.  506) 

LUCAS  et  ux.  v.  CAROLINA  CENT.  RY.  CO. 

(Supreme  Court  of  North  Carolina,     Nov.  16, 
1897.) 

AOTION    TOB    IHJORIBS    TO    RbALTT— VaNOB — 

Pleading. 

1.  In  an  action  for  injuries  to  realty,  an  error 
as  to  venue  is  not  a  defect  affecting  the  jurisdic- 
tion, but  is  ground  only  for  a  motion  to  remove, 
which,  not  being  made  in  writing,  and  before  the 
time  for  answering  expires  (Code,  i  195),  is 
waived. 

2.  The  fact  that  a  complaint  for  Injuries  to 
realty  falls  to  expressly  allege  in  what  county 
the  land  lies  is  immaterial,  where  the  complaint 
sets  up  as  a  cause  of  action  a  breach  of  an  agree- 
ment embraced  in  a  former  judgment,  ^idi 
the  complaint  refers  to  appropriately,  and  which 
shows  the  proper  county. 

3.  As  exceptions  are  necessarily  a  part  of  the 
case  on  appeal,  the  numbering  of  the  same,  and 
the  marginal  references  thereto,  should  be  print- 
ed. 

4.  In  an  action  against  a  railroad  company  for 
injuries  to  realty,  if  there  is  any  doubt  from  the 
complaint  as  to  the  locality  of  the  road,  defend- 
ant, under  Code,  $  259,  could  ask  for  a  bill  of 
particulars  before  answering. 

Appeal  from  superior  court,  Bhiden  county; 
Coble,  Judge. 

Action  by  J.  J.  E.  Lucas  and  wife  against  the 
Carolina  Central  Railway  Company.  Plaintiffs 
had  judgment,  and  from  an  order  denying  a 
new  trial  the  defendant  appeals.    Affirmed. 

MacRae  &  Day  and  J.  D.  Shaw,  for  appel- 
lant   C.  C.  Lyon,  for  appellee. 

CLARK,  J.  Though  there  are  a  large  num- 
ber of  exceptions,  they  are  not  numbered,  an 
required  by  rule  27  (27  S.  E.  viii.).  and  nottMl 
on  the  margin  of  the  recoi-d,  as  required  by 
mle  21  (Id.  vii.).    Being  necessarily  a  part  of 
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tiM  caM  oa  appaaL  the  munberlng  of  the  ez- 
ctptiozui  and  marginal  referencee  thereto 
■heuld  be  printed.  It  la  a  great  convenience 
en  the  argument  to  have  this,— especially 
when«  as  In  this  case,  the  esceptlona  are  nu- 
merous. The  attention  of  appeUants  is  called 
to  what  was  said  on  this  subject  In  Alexan- 
der T.  Alexander,  120  N.  0.  472,  27  S.  BL  121 
(on  page  474,  120  N.  0.,  and  page  122,  27  & 
B.),  and  to  the  penalty  prescribed  by  rule 
20  (27  S.  B.  YlL)  for  taOme  to  comply  with 
the  rule. 

Without  adverting  to  the  tSLCt  that  this  is 
an  action  for  damages  resulting  from  breach 
of  a  contract  (set  out  as  the  basis  of  a  for- 
mer Judgment)  to  do  certain  ditching  on  the 
defendant's  own  land,  and  not  directly  for  a 
tort  for  "injuries  to  real  estate,"  the  motion 
for  a  change  of  venue  was  properly  refused. 
If  it  be  conceded  that  it  was  an  action  for 
"injuries  to  realty,"— Code,  i  190  0).— an  er- 
ror as  to  the  venue  is  not,  as  formerly,  a  de- 
fect affecting  the  jurisdiction,  but  only 
ground  for  a  motion  to  remove,  which  was 
waived,  since  the  motion  was  neither  ''made 
in  writing,"  nor  "before  the  time  of  answer- 
ing expired.**  Code,  S  196;  McMinn  v.  Ham- 
ilton, 77  N.  O.  SCO;  Lafoon  v.  Shearin,  91  N. 

0.  370  (which  was  an  action  of  ejectment); 
Morgan  v.  Bank,  93  N.  C.  352;  County  Board 
of  Education  v.  State  Board  of  Education,  106 
N.  0.  81,  10  S.  E.  1002;  Baruch  v.  Long,  117 
N.  a  609,  23  S.  B.  447. 

There  is  no  force  in  defendant's  suggestion 
that  the  complaint  does  not  disclose  in  what 
county  the  land  lies;  for  it  alleges  as  the 
cause  of  action  the  breach  of  the  agreement 
embraced  in  the  judgment,  referring  to  the 
judgment  appropriately,  so  that  the  defend- 
ant, by  examining  the  pleadings  in  such  form- 
er action,  would  have  had  notice  of  the  locus. 
And,  indeed,  in  its  answer  the  defendant  seta 
out  the  judgment  and  contract  in  full,  and 
avers  it  has  fully  complied  therewith,  and 
has  done  the  ditching  therein  required.  Be- 
sides, if  there  had  been  any  doubt  as  to  the 
locality,  the  defendant  could  have  asked  for 
a  bill  of  particulars  before  answering  (Code, 
§  259;  Bryan  v.  Spivey,  106  N.  O.  95,  11  S. 
B.  610),  or  that  the  pleading  be  made  more 
specific  (Ck>de,  i  261;  Fulps  v.  Mock,  108  N.  C. 

001,  13  S,  B.  92). 

There  are  many  other  exceptions,  but  they 
are  without  merit,  and  need  not  be  discuss- 
ed. Though  not  abandoned,  with  propriety 
they  were  neither  insisted  upon  nor  argued 
in  this  court   No  error. 


(121  N.  C.  146) 

DAVISON  et  al.  v.  WEST  OXFORD 
LAND  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  16; 
1897.) 

7SND0R    AND    POROHA8BR— RSPUDIATTOK  OP  G03f- 
TBACT-<:;OU2f  TIROL  AIM'S  AM  B  TRANSACTION. 

Plaintiff  sued  a  <^rporatioxi  for  a  balance 
due  on  a  land  contract.  Defendant  denied  the 
eontxact,  and  set  ^p  a  counterclaim  for  certain 


payments  on  the  price  made  by  its  officers,  with- 
out authority  from  or  ratification  by  it.  Hdd 
that,  though  there  was  no  replication  to  the 
coonterclaim,  defendant  could  not  recover  there- 
on, since,  if  there  was  a  contract,  defendant 
could  not  repudiate  it.  and  recover  payments  * 
made  thereunder,  and,  if  there  was  no  contract, 
the  payments  so  made  did  not  arise  out  of  the 
same  transaction  (Code,  S  244,  subsecs.  1,  2),  as 
was  alleged  in  the  complaint. 

Appeal  from  superior  court*  Granville 
county;  Allen,  Judge. 

Action  by  G.  W.  Davison  and  others 
against  the  West  Oxford  Land  Company,  in 
which  defendant  set  up  a  counterclaim. 
There  was  a  judgment  denying  both  parties 
the  relief  asl^ed,  and  defendant  appeals. 
Affirmed. 

J.  W.  Graham  and  A.  W.  Graham,  for  ap- 
pellant    A.  J.  Field,  for  appellees. 

MONTGOMERY,  J.  The  plaintifCs,  as  trus- 
tees of  Davis  &  Gregory,  brought  this  ac- 
tion to  recover  the  balance  of  the  purchase 
money  for  a  tract  of  land  lying  in  and  near 
Oxford,  known  as  the  "Johnson  Land," 
which  they  alleged  the  defendant  company 
had  contracted  to  buy  from  them.  The  de- 
fendant denied  that  it  ever  contracted  to 
purchase  the  land,  and  averred  that  certain 
acts  done  by  two  of  its  officers,  which  the 
plaintiffs  claimed  were  partial  payments  up- 
on the  purchase  price  of  the  land,  were  ultra 
vires,  and  done  without  the  knowledge  or 
consent  of  the  defendant,  and  without  its 
subsequent  ratification;  and  the  defendant 
also  sets. up,  as  a  counterclaim  against  the 
plaintiffs,  the  amounts  which  those  officers 
had,  as  it  claims,  unlawfully  paid  as  pay- 
ments on  the  land.  No  replication  was  made 
by  the  plaintiffs  to  the  matter  set  up  as  a 
counterclaim.  Upon  issues  submitted,  the 
jury  answered  that  the  defendant  had  not 
contracted  with  the  plaintilfs  for  the  pur- 
chase of  the  land,  and  that  the  plaintiffs 
were  not  indebted  to  the  defendant  on  ac- 
count of  the  counterclaim  set  up  by  it. 

The  only  assignment  of  error  by  the  defend- 
ant upon  the  appeal  was  to  the  charge  of  his 
honor,  which  was  as  follows:  **When  a  par- 
ty makes  a  bargain  to  purchase  land,  and 
then  repudiates  the  contract,  he  cannot  re- 
cover money  paid  on  the  contract  I  in- 
struct you  upon  the  pleadings  and  evidence 
in  this  case  that  defendant  is  not  entitled 
to  recover,  and  you  will  answer  the  6th  is- 
sue, 'No.'*'  Defendant  excepted.  There 
was  no  error  in  the  instruction  of  his  honor. 
Whenever  a  counterclaim  is  pleaded,  of 
course  the  plaintiff  must  make  replication, 
or  the  counterclaim  will  be  taken  as  admit- 
ted. But  in  the  case  before  us  the  matter 
which  was  pleaded  as  a  counterclaim  was 
not  in  law  and  fact  one.  The  jury  found 
that  there  was  no  contract  between  the  par- 
ties; and  therefore  the  matter  set  up  as  a 
counterclaim  could  not  have  arisen  upon 
the  same  traiDsaction  which  was  alleged  by 
the  plaintiffs  to  have  taken  place  between 
them  and  the  defendant,  for  the  defendant 
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In  the  answer  denied  that  there  eyer  had 
been  anch  a  transaction  as  that  declared  on 
in  the  complaint,  and  the  jury,  upon  the  evi- 
dence submitted,  said  that  there  was  no 
snch  transaction.  Code,  i  24^  sobsecs.  1«  2. 
No  error. 


(in  N.  C.  482) 

PLEASANTS  ▼.  BALBIQH  &  A  AIBr-LINB 
R.  CO. 

(Supreme  0>urt  of  North  Carolina.     Not.  16» 
1807.) 

Fallow  Ssrtantb— Nbouobnos  ik  Emplotmbnt 
— Railkoads— Defects  in  Roadbrd— 

8xONAL8~IK8TRUCTION8. 

1.  The  conductor  of  a  aide-tracked  train  stood 
at  the  switch,  according  to  a  rule  making  it  the 
duty  of  the  conductor  or  flagman  of  a  side-track- 
ed train  to  dose  the  switch,  and  then  '^signal 
on"  the  train  on  the  main  track,  and  gave  the 
**all  right*'  signal  to  the  engineer  of  a  train  mov- 
ing along  the  main  track.  The  switch  had 
been  left  open,  and  a  collision  followed,  in  whidi 
said  engineer  was  injured.  Hdd,  that  the  con- 
ductor and  said  engineer  were  fellow  servants. 

2,  A  switch  negligenfly  left  open  is  not  a  de- 
fect in  the  roadbed  for  which  a  person  thereby 
injured  can  recover  from  the  comjpany,  on  an  al- 
legation of  failure  to  maintain  its  roadbed  in 
safe  condition. 

8.  The  fact  that  a  conductor  has  been  employ- 
ed as  such  only  three  or  four  weeks,  and  that 
he  negligently  left  open  a  switch  to  a  side  track 
on  whioi  a  train  was  standing,  and  waved  a 
train  on  the  main  track  to  **go  ahead,"  resulting 
in  a  collision,  raises  such  a  presumption  against 
defendant  company  as  to  warrant  submitting  to 
the  jury  the  question  whether  there  was  negli- 
gence in  the  employment  of  said  conductor. 

4.  An  instruction  in  such  case  that,  "it  being 
admitted  that  the  switch  was  capable  of  bearing 
a  signal  light  which  would  have  showed  red 
when  the  trade  was  unsafe,  it  was  the  duty  of 
the  company  to  use  such  signal  light  upon  the 
switch,**  was  erroneous. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Wake  county; 
Adams,  Judge. 

Action  by  Thaddeus  H.  Pleasants  a^Alnst  the 
Raleigh  &  Augusta  Air-Line  Railroad  Compa- 
ny for  personal  Injuries.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

L  R.  Watts,  MacRae  &  Day,  and  J,  B. 
Batchelor,  for  appellant  R.  O.  Burton,  for  ap- 
pellee. 

FURCHES,  J.  On  the  30th  of  January, 
1896,  the  plaintiff  and  one  Dunn  were  both  in 
the  employ  of  the  defendant,— the  plaintiff  as 
locomotiTe  engineer  on  a  freight  train,  and 
Dunn  as  conductor  of  a  freight  train.  On  that 
day  the  plaintiff  was  operating  a  train  running 
fhxn  Monroe  north  to  Raleigh,  and  Dunn  was 
nmning  his  train  from  Raleigh  south.  These 
trains  should  have  passed  eaoh  other  at  a  sta- 
tion on  the  defendant's  road  called  "Manly," 
but,  by  the  fault  and  negligence  of  Dunn,  the 
plaintiff's  train  ran  hito  Dunn's  train,  and 
the  plaintiff  was  badly  Injured.  There  w&re 
side  tracks  at  Manly,  and,   when  plaintiff's 


train  reached  that  station,  plaintiff  found 
Dunn's  train  there,  standing  on  the  side  track; 
and,  being  too  long  for  one  side  track,  It  had 
been  divided  into  two  sections,  and  one  oC 
the^  pUced  on  either  side  of  the  main  tiack. 
Rule  04a  of  the  defendant  company  required 
the  conductor  or  flagman  of  the  train  first 
reaching  stations  where  it  was  necessary  to 
side  track  for  a  passing  train  (that  is,  made  it 
the  duty  of  Dunn  or  a  flagman)  to  close  the 
switch  of  the  side  track  after  moving  the  train 
off  the  main  line,  and,  when  the  switch  was 
closed  and  secured,  to  signed  the  approaching 
train  on  (that  is,  to  give  the  "aU  right"  sig- 
nal), and  the  approaching  train  passes  on  with- 
out stopping.  When  the  plaintiff  reached 
Manly  with  his  train,  he  found  Dunn's  train 
on  the  side  track,  Dunn  standing  at  the 
switch,  when  Dunn  gave  him  the  "all  right" 
signal,  and  plaintiff  drove  his  train  forward. 
But  instead  of  the  switch  being  dosed,  bb  it 
should  have  been,  it.  was  left  wide  open,  and  a 
fearful  crash  took  place,  in  which  the  plaintiff 
was  terribly  injured  and  much  other  damage 
done.  Dunn  had  only  been  employed  as  such 
conductor  three  or  four  weeks.  The  plaintiff 
claims  that,  upon  these  facts,  the  d^endant  Is 
liable  to  him  in  damages  for  the  injuries  he 
received.  In  the  first  place,  the  plaintiff  de- 
nies that  he  and  Dunn  were  f  eUow  servants  of 
defendant  company,  and  alleges  that  Dunn 
was  his  vice  principaL  Plaintiff  also  o(»)tends 
that  his  injuries  were  caused  by  reason  of  a 
defective  roadbed  or  track,  for  which  defend- 
ant is  liable,  without  reference  to  the  ques- 
tion of  vice  principal.  He  also  contends  that 
defendant,  negligently  and  carelessly  employed 
Dimn  as  conductor,  who  is  negligent  and  in- 
competent to  perform  the  duties  of  his  posi- 
tion, and  he  was  thereby  injured.  If  either  of 
these  positions  is  sustained,  the  judgment  of. 
the  court  below  should  be  sustained,  unless 
error  was  committed  on  the  trlaL 

In  the  catholic  sense  of  the  t&rm,  the  plain- 
tiff and  Dunn  were  "fellow  servants."  They 
vrere  lx>th  employed  by,  and  in  the  service  of, 
defendant  company.  Wonder  v.  Railroad  Ok, 
32  Md.  411;  Raihroad  Co.  v.  Arnold,  31  Ind. 
174;  Warner  v.  Railway  Co.,  39  N^  Y.  468; 
Whart  Law  Neg.  ft  229;  Ckwley,  Torts,  643; 
Randall  v.  Railroad  C3o.,  109  U.  S.  478,  3  Sup. 
Ct.  322.  The  same  doctrine  Is  held  in  Hobbs 
V.  Raih-oad  Co.,  107  N.  C.  1,  12  S.  E.  124; 
Hagins  v.  Railway  Co.,  106  N.  C.  537,  11  S. 
E.  590;  Webbv.  Railroad  Co.,  97  N.  C.  387, 
2  S.  E.  440;  Kirk  v.  Railroad  Co.,  94  N.  C. 
625.  In  Rittenhouse  v.  Railway  Co.,  120  N. 
C.  544,  26  S.  E.  922,  it  is  held  that  the  motor- 
man  and  a  track  superintendent  in  the  employ 
of  the  same  company  are  fellow  servants.  In 
Ponton  V.  Railroad  Co.,  61  N.  C.  245,  a  case 
very  similar  to  this,  where  a  switch  had  been 
left  Ojpen  by  the  operators  of  the  train  that  had 
side  tracked,  to  let  another  train  pass,  and 
the  passing  train  ran  into  the  train  on  the  side 
track,  and  injured  the  employ^  on  the  train 
side  tracked,  Ruffin,  C.  J.,  delivering  the  opin- 
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Ion  of  the  court,  nld  that  they  were  fellow 
servants,  and  the  action  could  not  be  main- 
tained. So,  to  enable  the  plaintiff  to  recover 
upon  the  first  ground  assigned.  It  must  not  only 
appear  that  plaintiff  and  Dunn  were  fellow 
servants,  but  it  must  also  appear  that  Dunn 
was  the  vice  principal  of  the  plaintiff;  that  Is, 
that  Dunn  was  the  superior  of  the  plaintiff,  and 
had  the  power  to  dismiss  the  plaintiff  from 
his  employment  Turner  v.  Lumber  Co.,  119 
N.  a  887,  28  S.  E.  23.  PurceU  v.  Railway 
Co.,  119  N.  C.  728,  26  S.  B.  161,  holds  that 
a  conductor  on  an  independent  train  Is  the 
vice  principal  as  to  a  brakeman  on  that  train. 
Shadd  V.  Railroad  Co.,  116  N.  O.  968,  21  S. 
E.  554,  holds  that  the  conductor  Is  a  vice 
principal  as  to  those  on  his  train  subject  to 
his  orders.  It  la  said  in  Mason  v.  Railroad 
Co.,  Ill  N.  C.  482,  16  S.  E.  698,  that  the  con- 
ductor on  the  train  Is  not  a  fellow  servant  of 
a  person  employed  In  coupling  cars.  By  this 
statement,  which  was  not  necessary  to  the  de- 
cision of  the  case,  we  understand  the  court 
to  mean  that  the  conductor  in  this  case  was 
the  vice  principal  of  the  person  coupling  cars. 
But  none  of  these  cases  sustain  the  plaintiff's 
contention  that  Dunn  was  his  vice  principal. 
They  all  relate  to  conductors  and  the  employes 
on  that  train,  who  are  under  and  subject  to  his 
command.  That  Is  not  the  case  here.  But, 
to  show  more  clearly  that  Dunn  was  not  the 
vice  principal,— the  superior  officer  of  the  plain- 
tiff,—we  see  that  the  rule  referred  to  (94a)  pro- 
vides that  this  work  (closing  the  switch  and 
giving  ihe  signal,  "All  right")  may  be  done  by 
Dunn  or  by  a  flagman  on  Dunn's  train.  Sup- 
pose it  had  been  the  flagman  on  Dunn's  train 
that  stood  by  the  switch,  and  gave  the  signal, 
"All  right,"  would  it  be  contended  that  he 
was  the  superior  and  the  vice  principal  of  the 
plaintiff?  If  not,  can  it  be  contended  that 
Dunn,  doing  the  work  of  a  flagman,  was  the 
plaintiff's  vice  principal?  The  plaintiff  must 
fail  on  this  contention. 

The  next  contenticHi  is  that  the  defendant  is 
bound  to  keep  its  roadbed  in  good  condition, 
and  that  tills  is  a  duty  devolving  upon  it  that 
cannot  be  delegated,  and  the  fact  that  this 
switch  was  not  closed  was  a  defect  In  the  de- 
fendant's roadbed,  that  caused  the  plaintiff's 
lnjui7,  and  that  the  defendant  Is  liable  to  him 
in  damages  on  this  account  But  this  conten- 
tion cannot  be  maintained.  There  was  no  de- 
fect in  the  roadbed.  It  was  sound  and  in  good 
condition,  and  was  not  the  cause  of  the  plain- 
tiff's injury.  That  was  the  result  of  the  care- 
lessness or  the  Incompetency  of  Dunn,  and 
Che  defendant  Is  not  liable  unless  It  can  be 


made  so  through  the  negligence  dr  Incompe- 
tency of  Dunn.  This,  we  have  seen,  he  can- 
not do,  unless  he  waa  negligently  employed  by 
defendant 

The  plaintiff's  next  contention  Is  that  Dunn 
waa  negligent  and  Incompetent  when  employ- 
ed, and  that  the  defendant  knew  this,  or  could 
have  known  it  by  the  exercise  of  reasonable 
care,  which  was  not  exercised,  hi  his  selection 
and  employment  There  was  no  evidence  that 
the  defendant  knew  of  the  hicompetency  of 
Dunn  when  he  was  employed,  except  his  ac- 
tion on  the  oocasion  of  this  fearful  wreck,  and 
the  fact  that  he  had  not  been  employed  hi 
this  capacity  more  than  three  or  four  weeks. 
These  facts  raise  such  presumptions  against 
the  defendant  as  to  make  this  an  issue  fit  to  be 
submitted  to  the  jury  under  proper  instruc- 
tions from  the  court  Lee  y.  Railroad  Co.,  87 
Mich.  575,  49  N.  W.  909;  Railroad  Co.  ▼.  Guy- 
ton,  116  Ind.  450,  17  N.  E.  101;  Keitli  v. 
Northampton  Co.,  140  Mass.  175,  3  N.  E.  28; 
Bailey,  Mast  Llab.  pp.  46-M. 

The  court,  among  other  things,  charged  the 
jury  as  follows,  to  which  the  defendant  ex- 
cepted: (1)  "That  the  conductor  Dunn  and 
the  plaintiff,  under  the  evidence,  w^e  not  f^- 
low  servants;"  (2)  "that  Dunn,  in  his  duty  of 
managing  the  switch  and  giving  the  signal  to 
plaintiff,  represented  the  defendant  In  the  p&- 
formance  of  absolute  duties  which  the  com- 
pany owed  to  the  plaintiff,  and  his  neglig^ice, 
If  any,  waa  the  negligence  of  the  company, 
and  not  of  a  fellow  servant;"  (3)  "that  Dunn, 
in  his  duty  of  signaling  to  the  plaintiff  when 
the  track  was  dear,  represented  the  company 
In  the  performance  of  an  absolute  duty  which 
the  company  owed  to  the  plaintiff,  and,  if  he 
was  negligent.  It  was  the  negligence  of  the 
company,  and  not  of  a  fellow  servant;'*  (4) 
"that  it  being  admitted  that  the  switch  was 
capable  of  bearing  a  signal  light,  which  would 
have  showed  red  when  the  track  was  unsafe, 
it  was  the  duty  of  the  company  to  use  such 
signal  light  upon  the  switch."  l^ere  was  er- 
ror in  these  instructions,  for  which  the  defend- 
ant is  entitled  to  a  new  trial.     New  trlaL 

DOUGLAS,  J.  (dissenting).  I  am  forced  to 
dissent  from  the  opinion  of  the  court,  and 
especially  from  the  propriety  of  Its  promulga- 
tion aft^  every  matter  In  controversy  had 
been  fully  settled  between  the  parties,  and  a 
final  Judgment  by  consent  entered.  In  the  court 
below;  but  it  seems  needless  to  enter  Into  any 
lengthy  discussion  of  a  repudiated  doctilne, 
^hich,  beyond  one  or  two  pending  cases,  has 
CO  further  power  to  harm. 


H.a) 


HABRISS  V.  WRIGHT. 


(121  N.  c.  eos)  I 

8TATB  T.  BRAMBLBl 

(Sntyreme  Oourt  of  North  Carolina.     Not.  16» 

1897.) 

Appeals  in  Forma  Paupbbis-'Dismissal. 

1.  An  affidavit  to  appeal  in  forma  pauperis  ia 
fatally  defective  if  it  omit  to  allege  that  it  waa 
"made  in  good  faith."     Code,  §  1235. 

2.  In  such  case  a  diamiasal  ^irill  follow  as  a 
matter  of  nght. 

Appeal  from  criminal  court,  Cumberland  coxjBr 
ty;   Sutton,  Judge. 

Action  l^  the  state  against  Charles  Bram- 
ble. Motion  to  dismiss  defendant's  appeal 
Dismissed. 

H.  L.  Cook  and  N.  McD.  Robinson,  for  ap- 
pellant   Tlie  Attorney  General,  for  the  State. 

PER  CURIAM.  The  affidavit  to  appeal  in 
forma  pauperis  is  fatally  defective,  as  it  omits 
the  averment  that  it  is  "made  in  good  faith," 
which  is  required  by  Code,  §  1235.  The  ap- 
peal must  be  dismissed  aa  a  matter  of  right, 
not  of  discretion.  State  v.  Harris,  114  N.  C. 
830,  19  S.  B.  154;  State  v.  Rhodes,  112  N.  a 
856,  16  S.  E.  930;  State  v.  Jackson,  112  N.  0. 
849.  16  8.  B.  906;  State  v.  Shoulders,  111  N. 
C.  637,  15  8.  E.  877;  State  v.  Wylde,  110  N. 
C.  500,  15  S.  B.  5;  State  v.  Low,  103  N.  0. 
."^0.  »  S.  B.  411;  State  v.  Moore,  93  N.  C.  500; 
State  V.  Payne,  Id.  612;  State  v.  Jones,  Id, 
617;  State  v.  Morgan,  77  N.  C.  510;  State  v. 
Divine,  69  N.  C.  890.    Appeal  dismissed. 


(121  N.  C.  172) 

HARRISS  et  al.  v.  WRIGHT  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  16, 
1897.) 

Constitutional  Law— Lboislativb  Power— Del- 
egation OP  Lboislativb  Power. 

1.  Const,  art.  7,  as  amended  in  1875,  provides 
(section  14)  that  the  general  assembly  may  by 
HtJitute  modify,  change,  or  abrogate  any  provi- 
■ions  of  the  article,  and  sabstitute  others  in  their 
place,  except  sections  7,  9,  and  13,  and  thus  pla- 
ces at  the  discretion  of  the  assembly  all  charters, 
ordinanoes,  and  provisions  relating  to  monldpal 
corporations,  etc.  Held,  that  the  general  assem- 
bly had  the  power  to  amend  the  charter  of  a  city, 
and  provide  for  the  election  in  each  ward  of  one 
alderman  only,  and  for  the  appointment  by  the 
governor  of  one  alderman  of  each  ward,  and 
that  the  board  of  aldermen  shonld  elect  a  mayor, 
and  for  the  repeal  of  conflicting  acts. 

2.  The  general  assembly  may  delegate  to  mu- 
nicipal corporations  the  authority  conferred  on 
it  by  Const,  art  7,  as  amended  in  1875,  which 
(flection  14)  places  at  the  will  and  discretion  of 
the  general  assembly  all  diarters,  ordinances, 
and  provisions  relating  to  municipal  corporations. 

Appeal  from  superior  court.  New  Hanover 
county;   Mclver,  Judge. 

Action  by  W.  N.  Harrlss  and  others  against 
S.  P.  Wright  and  others.  From  a  Judgment 
in  favor  of  plaintiffs,  defendanrts  appeaL  Re- 
v^ersed. 


Rioand  &  Bryan,  for  ainpellaivte.  Geo.  Roun- 
tree  and  Iredell  Meaies,  for  appeUees. 

FAIRCLOTH,  C.  J.  The  three  caaes  cf 
Harrlss  v.  Wright  and  others  were  by  consent 
consolidated  and  tried  aa  one  case.  BefSore 
this  controversy  arose,  Harrlss  and  others  were 
the  mayor  and  board  of  aldermen  In  office;  and 
they  Insist  that  they  are  the  rightful  owners 
of  their  offices,  holding  over,  on  the  ground 
that  there  has  been  no  valid  appoinftment  or 
election  of  any  successon.  The  defendant 
Wright  claims  the  office  of  mayor  of  the  city 
of  Wilmington  by  virtue  of  the  goyemor's  ap- 
pointment under  the  authority  of  the  act  of 
assembly  of  1897,  c.  150,  ratified  March  5, 
1897.  The  defendants  Taylor  and  Oreen,  sev- 
erally, with  thehr  respective  boards  of  alder- 
men, claim  said  offices  by  reason  of  certain 
elections  held  for  the  said  city  government 
As  defendant  Wright  admMs  that  he  has  no 
right  to  said  office  unless  said  act  of  assembly 
is  valid,  we  will  direct  our  attenti<m  first  to 
his  contention. 

Under  our  system,  it  is  said  that  sovereign 
power  resides  with  the  pe<9le;  and  this  is 
true,  so  far  as  sovereignty  can  exist  in  human 
affairs.  In  England  we  understand  that  par- 
liament is  the  sovereign  power  of  the  country. 
In  this  country  the  sovereign  people  have  es- 
tablished national  and  state  constitutions,  and 
these  constitutions  are  the  supreme  law  of  the 
land.  They  have  divided  and  subdivided  the 
powers  of  government,  with  such  power  in 
each  division  or  department  or  branch  as  they 
deemed  expedient  for  the  good  of  the  public, 
and  local  convenience  of  the  citizens.  Among 
these  is  the  legislative  branch,  invested  with 
a  vast  fl^ld  of  power,  and  in  fact  all  legislative 
power  not  prohibited  by  the  organic  law. 
These  great  powers  are  exercised  within  legis- 
lative discretion,  and,  although  we  know  by 
experience  that  this  exerdse  of  power  is  some- 
times abused,  yet  this  seems  inseparable  ftom 
the  nature  of  human  institutions.  No  man  or 
men  have  yet  been  able  to  establish  a  govern- 
ment capable  of  accomplishing  its  legitimate 
ends,  and  also  incapable  of  some  inconven- 
ience and  mischief.  In  our  system  a  prime  ob- 
ject has  been  to  give  the  people  all  the  rights 
of  persons  and  things  that  are  consistent  with 
such  restraints  as  are  necessary  for  the  public 
good  and  general  welfare,  and  among  these  is 
the  principle  of  local  self-government;  and  we 
were  impressed  by  all  the  parties  to  this  con- 
troversy, during  the  argument,  with  their 
avowed  devotion  to  that  principle.  Prior  to 
1875  the  principle  of  local  self-government  was 
absolutely  safe  and  secure  by  provisions  ot  the 
organic  law  of  the  state,  but  during  that  year 
a  constitutional  convention  convened,  and,  for 
reasons  presumably  satisfactory  to  Itself, 
amended  article  7  of  the  constitution,  hi  these 
words:  *'Sec.  14.  The  general  assembly  shall 
have  full  power  by  statute  to  modify,  cbange 
or  abrogate  any  and  all  of  the  proyisions  of 
this  article,  and  substitute  others  in  their  place, 
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ezoefrt  sectlont  MTeo,  nine  and  thlrteeo." 
Thus  was  placed  at  the  will  and  discretion  of 
the  assembly,  the  political  branch  of  the  state 
gOYemmeot,  the  Section  of  county  officers,  the 
duty  of  county  commissioners,  the  dlYlslon  of 
counties  Into  dlstriots,  the  corporate  powers 
of  districts  and  townships,  the  election  of 
townsbip  officers,  the  assessment  of  taxaUe 
property,  the  drawhig  of  money  from  the  coun- 
ty or  township  treasury,  the  entry  of  officers 
on  duty,  the  appointment  of  justices  of  the 
peace,  and  all  charters,  <»dinances,  and  provi- 
sions relating  to  muncipal  corporations.  These 
important  subjects  were  fixed  and  distinctly 
settled  in  the  constitution  before  the  adoption 
of  said  amendment,  and  the  present  contro- 
vei^  is  one  of  the  practical  results  of  such 
change  in  the  constitution.  With  the  motives 
and  wisdom  of  13ie  adoption  of  said  section  14, 
art  7,  this  court  has  nothing  to  do. 

The  act  of  1897,  c.  150,  to  amend  the  char- 
ter of  the  city  of  Wilmington,  provides  *that 
there  shall  be  elected  by  the  qualified  voters 
of  each  ward  one  alderman  only,  and  there 
shall  be  appointed  by  the  governor  one  alder- 
man for  each  ward,  and  the  board  of  alder- 
men thus  constituted  shall  elect  a  mayor  ac- 
cording to  laws  declared  to  be  in  force  by  this 
act,"  and  repeals  all  laws  in  confiict  with  this 
act  Is  that  act  constitutional  or  void?  That 
is  the  pivotal  point  in  this  oontentlon.  It  seems 
not  to  be  denied  that  under  article  7,  $  14,  the 
legislature  may  not  only  ''modify,  change  Oft 
abrogate"  all  the  enumerated  sections  of  said 
article,  but  may  "substitute  others  in  their 
place'*;  but  it  is  argued  that  tlie  act  of  1897, 
c.  150,  assumes  more  power  than  is  authorized 
by  article  7,  S  14.  How  It  exceeds  the  au- 
thority, is  not  clearly  pointed  out  There  is 
no  limitation  on  the  power  in  said  section  14, 
and  we  have  found  none  elsewhere  in  the  con- 
stitution. ConstitutioDS  are  general  in  their 
provisions,  and  do  not  enter  into  details.  Cer- 
tainly ours  has  not  done  so  In  this  instance. 
It  Is  urged,  however,  that  the  exercise  of  the 
power  now  claimed  under  the  act  would  In- 
fringe upon  general  prindplee  of  law,  and 
would  deprive  tlhe  people,  In  this  particular 
respect,  of  the  power  of  local  self-government. 
A  brief  answer  would  seem  to  be,  "Lex  ita 
scrlpta  est"  What  kind  of  substitute  could 
the  legislature  make  without  subjecting  Itself 
to  the  same  objection?  Let  us  suppose  that 
in  pursuance  of  section  14  the  legislature 
should  "modify  and  change"  section  12  of  ar- 
ticle 7,  and  insert  therein  these  words:  '"rhere 
shall  be  elected  by  the  qualified  voters  of  each 
ward  one  alderman  only,  and  there  shall  be 
appointed  by  the  governor  one  alderman  for 
each  ward."  The  validity  of  that  substitution 
would  not  be  questioned.  Is  it  then,  any 
more  efficacious  in  that  form  than  the  same 
language  in  the  act  under  consideration,  each 
provision  depending  solely  upon  said  section 
14,  art  7,  for  its  vitality?  The  people,  then, 
by  adopting  article  7,  §  14,  have  clearly  In- 
vested th^  representatives  in  the  legislature 


with  the  power  In  question,  to  be  ezerdsed  at 
their  discretion,  with  which  the  court  cannot 
interfere.  We  had  some  comment  on  article 
8,  S  4,  as  controlling  the  subject  before  na. 
That  section  does  refer  to  cHles  and  towns, 
by  Its  very  tenns.  It  requires  the  leglslaiture 
to  provide  for  the  organization  of  cities  and 
towns,  and  to  restrict  the  power  of  such  dtles 
and  towns  in  the  particulars  therein  enumerat- 
ed. There  is  no  restraint  upon  the  legislatorev 
and  no  confiict  with  article  7,  |  14.  Tliis  sec- 
tion 4  is  an  exact  copy  of  article  8,  S  9,  of  the 
constitution  of  New  York.  It  was  held  In 
that  state,  and  several  others  having  the  same 
oonstltutlonal  provision,  that  what  the  restric- 
tions should  be  upon  Hie  enumerated  powers, 
and  how  they  shall  be  imposed,  are  subjects 
left  to  the  discretion  of  the  legislative  depart- 
ment with  the  exercise  of  which  the  courts 
cannot  interfere.  We  are  led,  then,  to  con- 
clude, upon  the  language  of  section  14,  and  up- 
on some  of  tlie  best  text  writeis,  and  upon 
the  recognition  of  the  principle  we  are  announ- 
cing by  this  court,  that  the  act  of  1897,  c  150, 
Is  constitutional  and  valid.  Mills  v.  Williams, 
33  N.  0.  558;  Dare  CJo.  v.  Curritu<*  CJo.,  95  N. 
C.  189;  LUly  v.  Taylor,  88  N.  C.  494;  Wood  v. 
Town  of  Oxford,  97  N.  O.  227,  2  S.  B.  653; 
McCormac  v.  Commissioners,  90  N.  O.  441; 
Brown  v.  Ck)mmlssioners,  100  N.  0.  92,  6  &  B. 
178;  Wallace  v.  Trustees,  84  N.  0.  164. 

Much  of  the  learning  with  which  we  were 
entertained  on  the  argument  refers  to  the  law 
prior  to,  and  unlike,  article  7,  i  14.  Some  of 
the  briefs  filed  draw  In  question  the  power  of 
the  legislature  to  d^egate  its  authority  in  the 
premises  to  the  governor,  as  is  done  in  the  act 
we  have  discussed.  This  cannot  now  be  se- 
riously disputed  in  North  Oarolina.  We  refer 
to  one  case  which  fuUy  sets  that  matter  at 
rest  and  which  has  been  followed  uniformly  Ib 
other  cases,  and  to  the  same  effect  Thompson 
V.  Floyd,  47  N.  C.  813.  The  legislature,  vrh&k 
not  prohibited,  acts  through  agents,— either 
Individuals  or  corporate  bodies.  Praodcally,  it 
could  not  well  discharge  Its  duty  without 
such  agencies.  Our  opinion  is  that  dtfendant 
Wright  and  his  board  of  aldermen  are  the 
rightful  owners  of  the  offices  in  the  city  gov- 
ernment now  occupied  by  them.    Reversed. 

CLARK,  J.  (concurring).  I  concur  In  the 
result  but  not  hi  some  of  the  views  expressed 
in  the  opinion.  Under  the  amended  constitu- 
tion of  1875,  the  legislature  felt  empowered  ta 
elect  the  magistrates  for  each  county,  and  to- 
Intrust  them  with  the  duty  of  electing  the 
county  commissioners,  and  this  was  acted  on 
for  nearly  two  decades.  It  follows  that  they 
might  have  intrusted  to  such  magistrates  the 
duty  of  choosing  town  commissioners  as  well 
as  county  commissioners,  or  have  selected  'an<t 
empowered  the  governor,  or  other  agency,  in* 
stead  of  the  magistrates,  to  appoint  the  com- 
missioners of  towns  and  counties.  This  is  a 
broad  duty  to  be  intrusted  to  the  legislature, 
yet  the  constitution  ot  1875  clearly  gave  the 
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logteUtine  unrestricted  powera  In  such  nmt* 
ters.  I  am  tfierefore  of  oi»lnlon  tliat  the  aet 
empowering  the  gov&mor  to  appoint  a  portion 
of  the  town  oommlflsionen  of  WUmlngton  waa 
within  the  scope  of  the  powers  intrtisted  to 
their  discretion  by  the  c<»stltation.  Whether 
it  is  nx>re  the  subject  of  criticism  that  the  con- 
«tltiitl<mal  conyentlon  of  1875  saw  fit  to  in- 
trust to  the  legislature  powers  orer  local  gov- 
emment,  vast,  bnt  Justifiable,  in  their  opinion, 
from  conditions  well  known  and  thoroughly 
considered,  and  which  were  ratified  by  submis- 
sion to  the  ballot  box,  or  that  a  legislature 
which  deemed  that  such  powers  were  no  longer 
necessary  as  to  county  magistrates  and  com- 
mlssionerB  should  adopt  tlie  system  for  the 
ilrst  time  as  to  one  or  two  municipalities,^ 
ihis  Is  for  consideration  In  other  forums.  It 
is  not  for  us  to  criticise,  but  to  construe,  what 
has  been  enacted  by  constitutional  conven- 
tions, or,  within  their  powers,  by  legislative  as- 
semblies. 

MONTGOMERY,  J.  (concurring).  I  concwr 
in  the  opinion  of  the  court  that  the  defendants 
are  entitled  to  hold  the  offices  they  are  now  in 
the  possession  ot  In  this  forom,  however,  I 
do  not  wish  to  be  considered  as  passing  any 
-criticism  eMhear  upon  the  action  of  the  conven- 
tion of  1875,  or  that  of  the  general  assembly  of 
1807  In  its  enactment  of  the  law  which  has 
1)een  considered  by  the  court  in  this  case. 


•{in  N.  C.  144) 

ORBGOKY  et  al.  v.  BULLOCK  et  al. 

(Supreme  CJourt  of  North  Oarollxia.     Nov.  Ifi, 
1807.) 

Nonsuit— Whbk  Propbb. 

On  the  first  trial,  i^aintlff  attempted  to 
-show  that  B.  was  liable  on  a  contract  made  by 
plaintiff  with  8.,  for  the  purchase  of  ties,  intro- 
ducing, as  evidence  for  that  purpose,  letters  of 
B.  to  plaintiff.  The  Goort,  holding  that  the  let- 
ters did  not  prove  plaintiflTs  contention,  entered 
a  nonsuit  On  a  new  trial,  plaintiff  introduced, 
as  new  evidence  to  prove  his  contention,  another 
letter  of  B.  in  which  the  latter  said:  "At  the  re- 
•quest  of  S.,  I  beg  herewith  to  hand  you  ck.  for 
$100,  which  has  been  charged  to  his  account  In 
part  payment  of  ties."  Edd,  that  the  letter  did 
not  show  that  B.  had  assumed  any  liability,  and, 
lieing  only  cumulative,  the  judgment  of  nonsuit 
should  not  be  disturbed. 

Appeal  from  superior  court,  Granville  coun- 
ty; Allen,  Judge. 

Action  by  Mary  B.  Gregory  and  others 
against  John  Bulloclc  and  others.  From  a 
Judgment  in  favor  of  defendants,  plaintlfTs  ap- 
peal  Afllrmed. 

J,  W.  Graham  and  P.  0.  Graham,  for  appel- 
lants. Winston,  Fuller  &  Biggs  and  T.  T. 
Hicks,  for  appellees. 

FAIROLOTH,  G.  J.    On  the  former  hearing 
^f  this  case  (120  N.  C.  260,  26  S.  E.  820)  it 
held  that  the  evidence  contained  in  the 


letters  between  the  parties  fBlled  to  show  a 
contract  or  a  guaranty  on  the  part  of  de- 
fendant to  pay  for  the  trees  sold  by  ptadntlff 
to  Smith.  In  addition,  the  plaintiff  now  pre- 
sents another  letter  from  defendant  to  plain- 
tiff, dated  April  1, 1806,  as  evidence  to  be  sab- 
mitted  to  the  jury  on  the  Issue  of  indebted- 
ness. The  letter  was  in  these  words:  **At 
the  request  of  R.  T.  Smith,  I  beg  to  herewith 
hand  you  ck.  for  |100,  which  has  l>een  char- 
ged to  his  account  In  part  payment  at  ties. 
Referring  to  your  favor  of  27th  ulto,  I  do  not 
care  to  discount  any  more  papers  at  bank 
rates.**  This  letter  Itself  certainly  falls  to 
show  any  sale  of  ties  to  the  defendant,  or  any 
guaranty  for  payment  by  Smith,  but  rather 
Implies,  and  is  consistent  with,  the  statement 
of  plaintljff  that  she  sold  the  trees  to  Smith. 
The  plaintiff  insists,  on  the  strength  of  Weeks 
y.  Railway  Go.,  110  N.  0.  740,  26  a  B.  12i, 
that  this  letter  Is  a  link  In  the  chahi  to  estab- 
lish a  contract,  which  should  go  to  the  jury. 
The  difllculty  is  that  this  letter  does  not  sup- 
ply a  missing  link,  but  is  only  cumulative,  and 
of  the  same  kind.  In  substance,  as  those  let- 
ters considered  In  the  former  opinion.  If  one 
letter  does  not  contain  evidence  suitable  to  be 
submitted  to  a  jury,  the  addition  of  another 
of  the  same  kind  would  not  change  the  chaiv 
acter  of  the  eyidence,  or  make  It  sufficient  to 
be  heard  by  a  Jury.   Affirmed. 


on  M.  C.  186) 

BIZZELL  et  ox.  t.  McKINNON. 

(Supreme  Oonrt  of  North  OaroUna.     Nov.  16, 
1807.) 

EVADING    AND    PROOr^VARIAKOB—TBUSTS— HUS- 
BAND AND  Wife. 

1.  In  a  stdt  for  damages  for  breadi  of  contract 
for  improvement  of  land  alleged  to  belong  to 
plaintiffs,  who  were  husband  and  wife,  the  only 
issue  was  whether  the  contract  had  been  satis- 
fied. Tlie  husband  having  died  pending  the  ac- 
tion, a  deed  which  conveyed  the  legai  title  to 
him  and  the  equitable  title  to  the  wife  was  ad- 
mitted in  evidence.     Hdd  not  error. 

2.  The  trustee  of  a  naked  legal  trust  cannot, 
without  the  consent  of  the  cestui  que  .trust,  com- 
promise or  yield  an  accrued  right  of  the  cestui 
que  trust 

3.  A  husband  cannot,  as  such,  vleld  or  com- 
promise an  accrued  right  of  the  wife. 

Appeal  from  superior  court,  Richmond 
county;   Mclver,  Judge. 

Action  by  A.  F.  Bizzell  and  wife  against  M. 
M.  McKlnnon.  From  a  judgment  In  favor 
of  the  wife,  the  husband  having  died  before 
trial,  the  defendant  appeals.    Afilrmed. 

John  D.  Shaw,  for  appellant  W.  H.  Mc- 
Neill and  Frank  McNeill,  for  appellee. 


MONTGOMERY,  J.  This  action  was 
brought  to  recover  damages  for  an  alleged 
breach  on  the  part  of  the  defendant  of  a  con- 
tract in  which  he  had  agreed  to  do  certain 
work  and  to  put  certain  Improvements  upon 
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a  tract  of  land  which  was  alleged  in  the 
complaint  and  admitted  in  the  answer  to  be 
owned  in  fee  by  the  plaintiffli,  who  were  hus- 
band and  wife.  The  plaintiff  husband  died 
during  the  pendency  of  the  suit,  and  before 
the  trial.  The  surviying  plaintiff  introduced 
a  deed  to  the  land  described  in  the  complaint 
from  J.  T.  Roper  to  the  deceased  husband,  in 
which  the  property  was  conyeyed  to  be  held 
in  trust  for  the  sole  and  separate  use,  benefit, 
and  behoof  of  his  wife  and  her  heirs,  dis- 
charged from  any  debt,  obligation,  or  con- 
tract of  the  husband.  The  husband  was 
simply  a  trustee  for  his  wife,  without  limita- 
tion oyer,  or  duties  to  be  performed.  The  de- 
fendant objected  to  the  Introduction  of  the 
deed  because  of  its  alleged  Irreleyancy— First, 
because  the  complaint  alleged  the  title  to  the 
property  to  be  in  the  plaintiffs  in  fee,  and  the 
answer  admitted  it,  and  therefore  the  title 
was  not  in  issue;  and,  second,  because  it 
tended  to  contradict  the  complaint  The 
counsel  ol  the  defendant  here  cited  as  an  au- 
thority to  sustain  his  position  the  case  of 
Sams  V.  Price,  119  N.  C.  572,  26  S.  E.  170.  In 
that  case  the  plaintiff,  in  his  complaint,  de- 
clared on  a  contract  made  directly  with  the 
defendants.  On  the  trial  he  undertook  to 
show  that  in  a  contract  between  the  defend- 
ants and  another  person  the  defendants  had 
agreed  with  that  other  person,  and  without 
the  knowledge  or  consent  of  the  plaintiff,  to 
pay  to  the  plaintiff  the  amount  claimed  in 
plaintiff's  complaint  The  testimony  was  ad- 
mitted in  the  court  below,  but  this  court 
held  that  that  was  error,  for  the  reason  that 
the  testimony,  which  his  honor  allowed  to  be 
received,  tended  to  prove  a  different  contract, 
and  an  entirely  different  cause  of  action,  from 
the  one  set  out  in  the  complaint  But  in  the 
case  before  us  the  title  to  the  land  was  not 
hi  issue.  Nefther  was  the  making  of  the  con- 
tract as  set  out  In  the  complaint,  for  the 
contract  was  admitted  in  the  answer.  The 
only  question  at  issue  was  whether  the  con- 
tract had  been  satisfied  by  the  defendant 
The  deed  introduced  on  the  trial  and  the  com- 
plaint were  not  contradictory.  There  was 
conyeyed  in  the  deed  the  legal  title  to  the 
plaintiff  husband,  while  the  whole  equitable 
estate  vested  in  the  wife.  In  that  sense, 
then,  the  plaintiffs  were,  at  the  time  of  the 
filing  of  the  complaint,  the  owners  of  the 
property  in  fee.  After  the  deed  was  offere4 
in  evidence,  it  became  apparent  to  his  honor 
that  whatever  interest  the  deceased  i^aintiff 
and  husband  might  have  had  In  the  land  was 
determined  at  his  death,  and  that  the  wife 
was  the  real  owner  of  the  proper^,  and  waa 


entitled  to  the  whole  of  any  recovery  that 
might  be  had  in  the  action;  and  be  properly 
allowed  it  to  be  read  in  evidence.  The  ad- 
mission of  the  deed  put  the  defendant  under 
no  disadvantage  whatsoeyer.  If  the  plain- 
tiffs had  alleged  in  the  compUlnt  that  the 
wife  was  the  owner  of  the  land,  and  the  hus- 
band the  simple  trustee  of  the  wife,  and  the 
defendant  had  answered  that  the  contract 
was  made  with  the  trustee  and  husband,  and 
that  the  wife  assented  to  it,  he  would  have 
had  still  to  show  that  she  agreed  to  the  sat- 
isfaction of  the  contract  as  set  up  in  the  de- 
fendant's sworn  answer;  and  the  letter  which 
the  defendant  Introduced  from  the  plaintiff 
husband,  tending  to  show  that  he  had  adjust- 
ed and  satisfied  the  contract  with  the  defend- 
ant, could  not  be  allowed  in  evidence  to  prove 
acquiesc^ice  and  consent  on  her  part  Nei- 
ther the  trustee  of  a  naked  legal  trust  with- 
out the  consent  of  the  cestui  que  trust,  nor 
the  husband  without  the  sssent  of  the  wife, 
would  have  the  right  to  compromise  or  yidd 
a  right  alrendy  accrued  of  the  cestui  que 
trust  or  wife.  Towles  v.  Fisher,  77  N.  a 
437.  If  it  could  be  said  that  the  trial  in  this 
case  was  not  strictly  regular  in  all  its  stages, 
yet,  upon  a  careful  review,  we  are  satisfied 
that  no  error  has  been  committed  which  is 
In  the  least  prejudicial  to  the  defendant's  in- 
terest; and,  as  his  honor's  course  saved  time 
and  expense,  and  worked  out  substantial  jus- 
tice, the  verdict  and  Judgment  must  stand. 

The  conclusion  at  which  we.  have  arrived 
upon  the  question  of  the  admissibili^  in  evi- 
dence of  the  deed  makes  it  unnecessary  for 
us  to  discuss  the  repiainlng  exertions  of  de- 
fendant, except  the  two  In  reference  to  the 
offer  of  the  defendant  to  show  by  himself 
conversations  and  transactions  with  the  de- 
ceased plaintiff  and  husband  in  refer^ice  to 
the  contract  and  its  satisfaction.  The  plain- 
tiff's objection  to  this  proffered  testimony 
was  sustained  on  the  ground  that  it  was  in 
violation  of  section  590  of  the  Code.  His 
honor  was  right  in  refusing  the  testimony, 
but  we  think  the  true  ground  was  that  the 
conversation  or  transaction  between  the  de- 
fendant and  the  deceased  plaintiff,  he  being 
the  trustee  of  the  wife,  and  the  trust  being  a 
purely  naked  and  legal  one,  without  limita- 
tion over,  and  without  duties  to  be  performed 
by  the  trustee,  could  not  be  heard  to  show 
that  the  rights  of  his  cestui  que  trust  had 
been  yielded  or  compromised,  and  on  the  far- 
ther ground  that  the  defendant  did  not  offer 
to  show  that  the  husband  was  the  agent  of 
the  wife  in  the  transaction.  There  la  no  er- 
ror. 
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(102  Ga.  706) 
JOSSEY  etaL  r,  GEORGIA  de  A.  BY.  et  al. 

(Sapreme  Court  of  Georgia.  Nov.  27,  18d7.) 
Railboads  —  Principal  Offiob— ADMiNisTBATiya 
Oppicbs>-Looatiox  and  Rbmoval. 
Where  the  law  reauires  the  i»rincipal  office 
of  an  incorporated  railway  company  to  be  lo- 
cated at  a  designated  point,  sacn  proTision  re- 
lates to  that  office  only  which  pertains  to  the 
management  and  control  of  the  corporate  affairs 
proper,  as  distingaished  from  the  mere  adminis- 
tratlTe  offices  which  may  from  time  to  time  be 
created  by  the  corpowition  for  the  purpose  of 
more  conyeniently  transacting  the  business  for 
the  conduct  of  which  it  was  created;  and  while 
the  location  of  the  principal  office,  when  once  es- 
tablished, onder  the  charter,  passes  beyond  the 
mere  discretionary  control  of  the  corporate  di- 
rectory, those  of  the  latter  class  are  subject  to 
the  corporate  control,  and  may  be  removed  so 
often  as,  in  the  discretion  of  the  board  of  direct- 
ors, sucn  removal  is  necessary  to  the  successful 
operation  of  the  business  of  the  corporation. 

(Syllabus  by  the  Ck)nrt.) 

Ern»'  from  superior  court,  Sumter  county; 
Z.  A.  Littlejohn,  Judge. 

Action  by  one  Jossey  and  others  against 
the  Georgia  &  Alabama  Railway  and  others 
for  an  injunction.  There  was  a  judgment 
refosing  the  injunction,  and  complainants 
brin^r  error.     Affirmed. 

J.  E.  D.  Shipp,  Jas.  Taylor,  J.  H.  Lumpkin, 
J.  F.  Watson,  and  Allen  Fort,  for  plaintiffs 
in  error.  Charlton,  Blackall  &  Anderson  and 
El  A.  Hawkins,  for  defendants  in  error. 

ATKINSON,  J.  On  June  17,  .  1884,  the 
Americus,  Preston  &  Lumpkin  Railroad  Com- 
pany was  incorporated  by  the  secretary  of 
state,  under  the  general  law  of  this  state- 
Touching  the  location  of  Its  principal  office, 
the  application  for  the  charter  contained  the 
following:  'The  principal  office  and  head- 
quarters of  said  railroad  company  for  the 
transaction  of  the  business  of  the  company 
appertaining  to  its  management  shall  be  in 
the  city  of  Americus,  Sumter  county,  Geor- 
gia." The  granting  of  the  charter  carried 
into  this  statement  the  place  of  the  location 
of  the  principal  office  of  the  company.  Su(b- 
sequently,  that  company  was  reincorporated 
under  the  name  of  the  Savannah,  Americus 
Sc  Montgomery  Railway;  and,  the  proper- 
ties of  the  latter  company  haying  been  sold 
out  at  a  Judicial  sale,  it  was  reorganized  un- 
der the  name  and  style  of  the  Georgia  & 
Alabama  Railway.  There  was  no  provision 
variant  from  the  one  above  expressed  touch- 
ing the  location  of  the  principal  office  of 
either  of  these  corporations,  so  that  it  may 
safely  be  said  that  the  principal  office  of  the 
railway  company  last  named  was  located  In 
the  city  of  Americus.  For  the  management 
of  its  railway  business,  the  directory  of 
these  corporations  had  organized  various  de- 
partments^ consisting  of  a  department  for 
the  management  of  its  traffic  with  the  public 
and  with  other  railway  companies,  a  departs 
ment  for  auditing  the  accounts  of  the  railroad 
company,  and  others  of  like  character  or- 
ganized for  special  purposes  connected  with 
28  S.B.--18 


the  administration  of  the  railway  business 
which  was  conducted  by  the  several  railroad 
companies  above  named.  The  railway  com- 
pany last  named  had  projected  the  removal 
of  these  various  offices  to  a  point  other  than 
the  dty  of  Americus,  or  rather  the  estaUish- 
ment  of  branch  offices  of  like  character  at 
other  points  for  the  more  convenient  trans- 
action of  its  business.  To  prevent  this,  a 
petition  in  equity  was  filed  by  which  certain 
citizens  of  the  city  of  Americus  and  stock- 
holders of  the  company  sought  to  enJolA  the 
contemplated  removal  of  these  respective  of- 
fices, aUeging  as  the  substantial  equity  in 
their  favor  that  the  principal  office  of  the 
corporation  was  fixed  by  its  charter  in  the 
dty  of  Americus,  and,  having  been  so  fixed, 
a  change  of  the  corporate  situs  could  not  be 
accomplished,  directly  or  indirectly,  by  the 
action  of  the  directors  alone,  without  procur* 
ing  an  amendment  of  the  charter  authorizing 
such  a  step.  The  defendant  answered,  deny- 
ing its  purpose  to  remove  the  principal  office 
of  the  corporation  from  the  point  designated 
in  the  charter,  but  admitting  a  purpose  to  es- 
tablish at  the  city  of  Savannah,  in  this  state, 
a  iMranch  office  In  connection  with  Its  traffic 
and  auditing  departments.  Upon  the  hear- 
ing, the  trial  Judge  refused  to  grant  the  In- 
junction, and  the  complainants  excepted. 

Under  the  view  we  take  of  this  case,  it  is 
unnecessary  to  set  out  In  full  the  evidence 
introduced  upon  the  hearing,  or  in  full  the 
minor  contentions  of  fact  which  appeared  In 
the  pleadings.  The  main  question  is,  has  a 
court  of  equity  Jurisdiction  to  control  the 
board  of  directors  in  respect  of  the  matter 
indicated?  The  solution  of  this  question  de- 
pends upon  whether  or  not  the  corporation,, 
through  Its  directory,  is  proceeding  to  do 
some  act  in  violation  of  its  charter  which  is 
prejudicial  to  the  rights  of  stockholders^  and 
to  the  rights  of  others  who  may  be  inter- 
ested in  the  performance  of  its  corporate 
functions.  It  will  not  be  seriously  question- 
ed that  when  the  situs  of  a  corporation  is 
once  established  by  its  charter,  unless  provi- 
sion is  made  therefor  in  the  charter  itself, 
the  directors  have  not  authority  to  change 
the  place  of  the  corporate  abode;  and,  if  the 
contemi^ted  action  involves  such  a  change, 
the  Judgment  of  the  court  denying  the  in- 
junction was  error.  We  do  not  think  that 
such  a  purpose  can  be  legitimately  compre- 
hended within  the  projected  phin  of  the  cor- 
poration to  establish  branch  offices  for  the 
traosaction  of  its  business.  The  business  of 
a  railroad  corporatl<m,  because  of  its  nature, 
must,  of  necessity,  be  conducted  in  places 
other  than  that  fixed  by  its  chaiter  as  the 
place  of  location  of  its  principal  office.  While 
the  latter  place  must  be  the  point  at  which 
the  corporation  as  a  corporate  entity  re- 
sides, it  Is  hddispensable  to  its  business  that 
It  shall  be  enabled  elsewhere  to  establish 
offices  of  a  purely  administrative  charac- 
ter; and  a  distinction  must  be  taken  be- 
tween the  principal  office  of  a  corporation 
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proper  itnd  those  adminlstratlye  offices  which 
may,  fM>m  time  to  time,  be  created  by  the 
corporation  for  the  more  conyenient  transac- 
tion  ot  the  business  tor  the  conduct  of  which 
It  was  created.  It  must  have  a  x^ace  at 
which  it  may  be  sued,  at  which  Its  corpo- 
rate functions  may  be  performed;  but  this 
does  not  negative  the  right  to  establish  other 
places  for  the  transaction  of  the  industrial 
business  of  the  corporation.  As  will  be  seen 
by  the  extract  from  the  charter  which  we 
have*  quoted,  the  principal  office  and  head- 
quarters of  the  railway  company  for  the 
transaction  of  the  business  of  tiie  company 
ai^ertaining  to  its  management— that  is,  to 
the  management  of  the  corporation  itself— 
were  required  to  be  located  In  the  city  of 
AmericuB.  To  that  extent  the  charter  speaks 
in  no  uncertain  terms,  and,  touching  the  busi- 
ness which  is  to  be  transacted  in  the  man- 
agement of  the  affairs  of  the  company,  no 
other  place  can  be  substituted  for  that  pro- 
vided by  the  positive  statement  of  the  char- 
ter. Are  the  offices  Intended  to  be  removed 
corporate  offices,  in  the  proper  sense?  The 
office  of  the  president  of  the  company  and 
the  offices  of  that  dass  of  officers  who  stand 
for  and  represent  the  corporate  entity  must 
be  there  located.  The  books  of  the  company 
showing  the  subscription  to  its  stock  must  be 
there  kept,  for  the  information  of  its  stock- 
holders and  shareholders.  There  must  be 
transacted  the  corporate  business  proper. 
There  'its  profits  must  come  home  to  it,"  to 
be  distributed  among  its  stockholders;  and 
there  must  be  kept  the  offices  of  those  per- 
sons who  are  enga^^ed  in  the  management  of 
the  corporate  aifairs.  There,  also,  its  cor- 
porate meetings  must  be  held.  As  we  have 
seen,  this  constitutes  the  principal  office  of 
the  corporation;  but,  as  to  mere  adminis- 
trative offices,  there  is  no  requirement  of  the 
charter  that  they  shall  be  located  at  any 
particular  point  It  is  indispensable  to  the 
successful  (^oration  of  the  business  for 
which  this  corporation  was  created  that  the 
creation,  management,  and  control  of  these 
administrative  offices  must  rest  within  the 
discretion  of  the  directory;  and  hence,  when 
the  corporation  fixes  its  principal  office  at  & 
particular  point,  the  words  '"principal  office" 
must  be  held  to  include  only  such  offices  as 
are  created  by  the  charter,  or  by  tiie  direct- 
ory, in  pursuance  of  the  charter,  for  the  ad- 
ministration of  the  corporate  affairs  proper. 
We  treat  the  words  "headquarters*"  and 
''principal  office,"  as  employed  in  this  char- 
ter, as  being  synonymous;  but  even  if  the 
word  "headquarters"  amplified  the  general 
significance  of  the  term  "principal  office," 
so  as  to  include  within  that  definiticm  the  ad- 
ministrative offices,  which  we  have  herein- 
before undertaken  to  define,  there  is  no  au- 
thority of  l&w  for  ingrafting  upon  the  char- 
ter sQch  an  enlargement  The  statute  un- 
der which  this  railway  company  was  incorpo* 
rated  does  not  use  the  word  "headquarters," 
bat  only  requires  that  the  applicants  for  the 


charter  shall  state  "the  place  where  its  prin* 
dpal  office  is  to  be  located";  and  therefore 
there  was  no  authority  of  law  in  the  secre- 
tary of  state  to  fix  the  "headquarters"  of  a 
corporation,  unless  the  word  "headquarters" 
be  included  within  the  definition  of  the  term 
"principal  office."  Aside  from  this,  constm- 
ing  this  word  in  accordance  with  the  context 
of  the  provision  of  the  charter  above  referred 
to,  it  manifestly  refers  to  the  same  class  of 
business  which  is  to  be  performed  in  connec- 
tion with,  the  "principal  office";  for  if  we 
omit  from  this  provision  of  the  charter  the 
words  "principal  ofiice,"  and  substitute  for 
It  the  word  "headquarters,"  it  would  in  no 
manner  change  the  meaning  of  that  provi- 
sion, and  the  word  "headquarters"  of  said 
railway  company  would  then  serve  only  to 
fix  the  place  "for  the  transaction  of  the  basi- 
ness  of  the  company  appertaining  to  its  man- 
agement" If  only  the  business  of  the  com- 
pany which  appertains  to  its  management  as 
a  corporation  is  to  be  transacted  at  the  heed- 
quarters  of  the  company,  then  the  use  of  the 
word  "headquarters"  does  not  signify  more 
than  the  term  "principal  office,"  and  could 
not  exclude  the  discretionary  power  of  the 
board  of  directors  to  establish  administrative 
offices  for  the  conduct  of  the  business  of  the 
corporation  at  places  other  than  the  head- 
quarters of  the  company.  So  that,  however 
we  may  construe  the  terms  "principal  of- 
fice" and  "headquarters,"  we  are  led  inevita- 
bly to  the  conclusion  that  they  do  not  In- 
clude the  purely  administrative  offices  of  the 
company,  so  as  to  fix  their  location  at  a  des- 
ignated point  This  being  true,  inasmach 
as  there  was  no  purpose  upon  the  part  of  the 
railway  company  to  remove  from  the  city  of 
Amerlcus  offices  other  than  those  of  a  purely 
administrative  character,  our  condusioa  is 
that  the  circuit  Judge  did  not  err  in  refualn^ 
to  grant  the  injunction  prayed  for.  Jud^r- 
ment  affirmed.    All  the  Justices  concurring. 


(100  a«u  20) 
BAILIB  et  al.  v.  CAROLINA  INTBBSTATH 
BUILDING  &  LOAN  ASS'N  et  aL 
(Supreme  0>nrt  of  Gkoiisla.  Not.  16, 1800.) 
Active  Tbust— Powers  op  Tbcstbb. 
Where,  in  the  year  1886,  a  truBt  was  raised 
for  the  benefit  of  a  married  woman  during  her 
life,  with  remainder  over  to  her  diildren,  and,  b^ 
the  instrument  creating  the  trust,  power  was 
conferred  upon  the  trustee  to  manage  the  trust 
estate,  and,  in  his  discretion,  to  make  changes 
in  the  Investment,  and  to  that  end  the  trustee 
was  authorised,  with  the  written  consent  of  the 
life  tenant  during  the  continuance  of  her  es- 
tate, and  without  her  consent  after  her  death,  to 
pledge,  mortgage,  sell,  exchange,  or  otherwise  dis- 
pose of  all  or  any  portion  of  the  trust  property, 
the  trust  thus  created  was  an  active,  not  a  pass- 
lye,  one,  and  remained  active  until  executed.  It 
extended  over  both  the  life  estate  and  the  re- 
mainder, and  was  not  executed  as  to  ihe  life 
tenant  eo  instanti  apon  its  creation;  nor  would 
it  become  executed  after  her  death  during  the 
minority  of  any  of  the  children.  And  when,  dur- 
ing the  continuance  of  such  a  trust,  the  trustee, 
in  the  management  of  the  trust  estate,  subscri^ 
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ed  to  the  capital  stock  of  a  boUdiiic  and  loan  aa* 
Bociation,  and  executed  to  it  notes,  secured  hf 
deeds  to  the  trast  property,  as  a  means  of  raising 
money  to  be  ased,  and  whidi  was  in  fact  ex- 
pended by  him,  in  the  improvement  of  the  trast 
property,  the  powers  conferred  were  well  exer* 
dsed,.  and  the  tmst  property  was  liable  for  the 
indebtedness  thus  secured. 
(Syllabus  l^  the  Court) 

Brror  from  snperior  court,  Ricbmond  coun- 
ty; BL  H.  Calloway,  Judge. 

Suit  by  George  N.  Bailie  and  others  against 
the  Carolina  Interstate  Building  &  Loan  Asso- 
ciation and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

The  following  la  the  reporter's  statement: 
George  N.  and  Joseph  A  BalUe  and  Louisa 
Bailie  Pollard  brought  their  petition  against 
the  Carolina  Interstate  Building  &  Loan  As- 
sociation, George  A  Bailie,  trustee,  and  Sa- 
rah R.  Bailie,  life  tenant,  and  against  the  re- 
ceiTers  of  said  building  and  loan  association, 
alleging:  Petitioners  are  the  children  of 
George  A  and  Sarah  B.  Bailie,  and  remain- 
dei>men  under  a  deed  of  April  10, 1886,  from 
George  A.  Bailie  to  James  B.  Harper,  styled 
a  "trustee^"  copy  of  which  deed  is  attached, 
and  from  which  it  appears  that  the  consid- 
eration thereof  was  love  and  affection  of  the 
grantor  for  his  wife,  Sarah  R.,  and  her  chil- 
dren by  him.  The  conTeyance  was  "unto 
said  party  of  the  second  part,  upon  the  trust 
and  limitations  herein  mentioned,  his  suc- 
cessors and  assigns.'*  The  conyeyance  was 
of  20  acres  of  land.  The  habendum  clause 
was  to  hold  the  property  'Hmto  the  said  par- 
ty of  the  second  part,  his  heirs,  successors  in 
office,  and  assigns,  upon  the  uses,  trusts,  and 
limitations  hereinafter  expressed;  that  is  to 
say.  In  trust,  neyertheless,  to  and  for  the  sole 
and  separate  use.  benefit,  and  behoof  of 
Sarah  IL  Bailie,  wife  of  the  said  party  of  the 
first  part,  for  and  during  the  term  of  her 
natural  lifes,  free  from  the  debts,  liabilities, 
contracts,  or  control  of  her  present  or  any 
future  husband  as  such,  with  remainder  at 
her  death  to  her  child  or  children  by  the  pres- 
ent husband  then  in  life^  the  child  or  chil- 
dren of  a  deceased  child  to  stand  in  the  place 
of  a  parent,  and  the  distribution  to  be  per 
stirpes,  and  not  per  capita;  but,  should  said 
Sarah  R.  Bailie  die  leaving  no  such  child  or 
issue  of  such  child  her  surriying,  then  with 
remainder  to  said  George  A.  Bailie,  or  his 
heirs.  If  at  any  time  the  net  income  of 
said  real  estate,  or  other  property,  real  or 
personal.  Into  which  it  may  be  conyerted,  as 
hereinafter  provided,  should  fall  short  of  the 
sum  of  one  hundred  dollars  per  month  or 
twelve  hundred  dollars  per  annum,  then  and 
in  that  event  the  [said]  Sarah  R.  Bailie  shall, 
for  each  and  every  year  in  which  the  net  in- 
come falls  short  of  said  sum,  be  entitled  to 
receive  from  the  corpus  of  the  estate  such  a 
sum  yearly  as  will  make  up  the  deficiency, 
and  make  the  income-  received  by  her  equal 
to  twelve  hundred  dollars  over  and  above  all 
taxes,  insurance,  and  repairs.  And  the  trus- 
tee for  the  time  being,  for  the  purpose,  of 


raising  money  with  which  to  pay  said  defi- 
ciency»  is  authorised,  by  instrument  in  writ- 
ing In  which  said  Sarah  R.  Bailie  Joins,  to 
pledge,  mortgage,  sell,  and  convey,  ^vately 
OF  publicly,  without  the  order  of  any  court, 
a  suflSdency  of  said  real  or  personal  proper- 
ty,- at  his  discretion,  to  enable  the  payment 
of  said  deficiency  to  be  made^  And  the  trus- 
tee for  the  time  being,  unless  restricted  as 
hereinafter  mentioned,  for  the  purposes  of 
managing  said  trust  estate  and  changing  the 
Investment  thereof.  Is  hereby  authorized  at 
any  time,  by  instrument  in  writing  in  which 
said  Sarah  R.  Bailie  voluntarily  joins  during 
her  life,  and  without  her  joining  after  her 
death,  to  pledge,  mortgage,  and  sell,  ex- 
change, or  otherwise  dispose  of  all  or  any 
portion  of  the  ^tate,  real  and  personal,  as 
he  may  deem  best;  the  pledgee,  mortgagee, 
purchaser,  or  other  interested  party  not  be- 
ing required  to  see  after  the  projper  applica- 
tion of  the  proceeds,  and  such  reinvestments 
to  be  held  upon  the  same  uses,  trusts,  and 
limitations  as  the  original  property  was  held, 
and  so  from  time  to  time  to  change  the  in- 
vestments whenever  and  as  often  as  he 
deems  it  advisable.  Should  the  office  of  the 
trustee  at  any  time  become  vacant  by  the 
death,  resignation,  and  removal  of  any  trus- 
tee from  the  state,  or  from  any  other  cause, 
—any  trustee -being  permitted  hereby  to  re- 
sign at  any  time  he  so  desires,— the  said 
Sarah  R.  Bailie,  hy  instrument  in  writing 
executed  before  two  witnesses,  may  appoint 
her  husband,  George  A  Bailie,  or  any  other 
tit  and  proper  person,  in  the  place  of  the  said 
party  of  the  second  part  or  any  successor. 
And  the  person  so  appointed  shall  at  once, 
upon  acceptance  of  the  appointment,  be- 
come Invested  with  all  the  power  and  au- 
thority herein  conferred  upon  said  party  of 
the  second  part  If  the  instrument  so  appoint- 
ing him  so  provide;  but,  if  the  said  Sarah  R. 
Bailie  so  desires,  she  is  authorized  to  re- 
strict the  power  and  authority  of  any  suc- 
ceeding trustee  to  those  conferred  under  the 
terms  and  provisions  of  the  Code  of  Georgia 
and  the  amendments  thereto;  and,  in  the 
event  of  such  restrictions  being  imposed,  the 
same  shall  be  valid  and  binding.  The  trus- 
tees under  this  deed  are  relieved,  however, 
from  the  duty  of  making  annual  returns  to 
any  court" 

The  petition  further  alleged:  Under  this 
deed,  20  acres,  more  or  less.  In  the  city  of 
Augusta,  were  conveyed,  which  land  was  en- 
tirely vacant,  with  the  excepti(»i  of  two  or 
three  small  houses  thereqn,  the  land  being  of 
the  value  of  some  $50,000.  Hie  original  so- 
called  trustee.  Harper,  resigned  April  19, 
18S6;  ,and  Sarah  R.  Bailie,  in  pursuance  of  the 
supposed  power  under  the  deed,  appointed 
Geoige  A  Bailie  trustee  in  the  place  of  said 
Harper,  which  appointment  was  accepted  by 
Bailie  April  19,  1886,  and  in  pursuance  of 
which  he  l^is  been  in  possession  of  all  the 
property  passing  under  the  deed  ever  since. 
There  is  npw  pending  In  the  dty  court  o^ 
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Ridunond  comity  (a  court  of  law,  without 
equitable  juilsdiction)  an  action  brought  July 
15,  1895,  by  the  Oarolhia  Interstate  Building 
&  Loan  Association  against  George  A.  Bailie, 
as  trustee,  and  Sarah  B.  Bailie,  which  was 
assigned  for  hearing  in  said  court  on  May  30, 
1896,  the  suit  being  fdr  $7,811.48,  for  which 
judgment  is  prayed  against  the  defendants 
generally,  and  particularly  against  the  prop- 
erty set  forth  as  security  in  the  instruments 
annexed  to  the  petition  in  said  case,  copy  of 
which,  with  the  exhibits  and  amendments,  is 
attached.  An  examination  of  said  petition 
shows  that  plaintiff  therein  is  a  corporation 
of  North  Carolina,  and  that  said  Bailie,  claim- 
ing to  be  the  trustee  of  the  property  herein- 
before specified,  oonveyed  a  large  portion 
thereof  on  May  25,  1891,  to  said  association, 
to  secure  a  loan  of  $2,500,  and  on  October  30, 
1891,  to  secure  a  loan  of  $7,500,  which  convey- 
ances and  obligations  representing  the  receipt 
of  said  money  were  duly  signed  by  Greorge  A. 
Bailie,  as  trustee  for  Sarah  R.  Bailie  and  chil- 
dren, and  Joined  in  by  Sarah  R.  as  life  tenant 
Said  association  afterwards  amended  its  peti- 
tion by  setting  out  a  copy  of  said  deed  from 
Bailie  to  Harper,  and  averred  that,  under  the 
terms  of  said  deed.  Bailie  was  given  full  pow- 
er, upon  consent  of  the  life  tenant,  to  make 
the  transaction  set  out  in  the  papers  of  May 
25,  18&1,  and  October  30,  1891,  and  afteiv 
wards  further  amended  by  alleging  that  the 
association  had  failed,  and  its  assets  been 
placed  in  the  hands  of  said  receivers,  and  ask- 
ing that  the  suit  be  allowed  to  proceed  hi  the 
name  of  the  receivers.  These  petitioners  deny 
that  the  powers  in  the  deed  of  April,  1886, 
are  still  of  force,  or  were  of  force  at  the  time 
of  the  attempted  making  of  said  contract  of 
May  25  and  October  30,  1891,  for  the  reasons 
hereinafter  set  out,  and  deny  that  said  powers. 
If  held  to  be  in  existence  at  said  thne,  were 
«)ufficient  to  authorize  the  so-called  "trustee,** 
if  he  was  their  trustee  (which  they  deny),  to 
make  the  contract  represented  by  the  instru- 
ment of  those  dates,  and  particularly  (a)  that 
the  powers  in  said  deed  did  not  authorize  the 
trustee  to  borrow  money  to  make  improve- 
ments upon  the  property;  (b)  nor  did  it  au- 
thorize the  trustee  himself  to  create  the  ne- 
cessity for  the  purpose  of  using  said  power, 
the  estate  at  the  time  not  being  indebted  to 
any  person,  being  only  liable  for  ordinary  gov- 
ernmental- charges;  (c)  said  powers  did  not 
authorize  the  trustee,  as  such,  in  the  name  of 
the  trust  estate,  and  for  the  supposed  use  and 
benefit  of  the  trust  estate,  to  become  a  stock- 
holder in  said  North  Carolina  corporation,  and 
charge  the  trust  assets  with  the  obligations, 
liabilities,  dues,  penalties,  and  restrictions  im- 
posed by  its  charter,  rules,  and  by-laws  on  its 
members  and  stocldiolders,  which  are  onerous 
in  the  extreme.  Without  any  authority  what- 
ever, said  so-called  ''trustee,"  on  May  25, 1891, 
subscribed  for  25  shares  of  stock  in  the  asso- 
ciation, and  on  October  30,  1891,  for  75  shares, 
the  shares  being  of  the  par  value  of  $100  each, 
and  thus  illegally  incurred  an  obligation  of 


$10,000  on  the  part  of  the  trust  property;  and 
thereupon  the  association  issued  its  stock  cer- 
tificate rto  him  as  trustee  for  the  100  shares. 
This  subscription  and  the  fees  paid  for  the 
Btock  enabled  the  so-called  "trustee,**  as  the 
representative  of  the  trust  estate,  to  borrow 
money  from  said  corporation,  which  he  did  to 
the  extent  of  $10,000.  For  the  purpose  of 
securing  these  loans,  the  corporation,  after  is- 
suing the  stock,  had  the  same  transferred  to  it, 
and  held  the  same  as  security  for  said  loans 
represented  by  the  obligation  of  May  25  and 
October  80,  1891,  made  by  the  trustee  and  life 
tenant,  who,  also,  as  additional  security,  con- 
veyed to  it  a  large  quantity  of  the  land  of 
the  trust  estate,  as  set  out  in  the  deed  of  the 
same  date.  There  was  no  necessity  for  the 
trustee  to  incur  such  obligations,  and  these 
petitioners  have  never  ratified  nor  approved 
the  same;  and  the  same  are  not  binding  upon 
the  trust  estate  nor  themselves,  but  said  ac- 
tion was  a  misapplication  of  the  trust  estate, 
which  was  known  to  said  company.  Peti- 
tion's are  apprehensive  that  Judgment  may 
be  rendered  against  the  trustee  or  the  trust 
estate  in  the  suit  above  mentioned,  and  it  is 
necessary  for  them,  not  being  parties  thereto, 
to  apply  to  the  court  of  chancery,  and  object 
to  the  further  progress  thereof,  before  any 
Judgment  should  be  rendered  against  the  so- 
called  "trustee,**  which  may  be  claimed  to 
bind  the  trust  estate  and  petitioners.  Said 
company  prays  for  a  Judgment  for  $7,887.50, 
with  interest  thereon  at  6  per  cent,  from  July 
24,  1895,  which  is  contrary  to  the  laws  of 
North  Carolina,  the  supr^ne  court  of  which 
state  has  expressly  directed  said  receivers  as 
to  the  mode  in  which  they  shall  settle  with  all 
the  debtors  of  the  association.  After  the  failure 
of  the  association,  W.  A.  Strauss  et  aL  brought 
a  petition  against  it  in  the  superior  court  of 
New  Hanover  county,  N.  C,  for  the  purpose 
of  VTinding  up  its  affairs,  and  Judgment  was 
rendered  in  said  court,  by  which  the  receivers 
were  appointed  and  directed  to  wind  up  the 
affairs  of  the  concern,  under  the  rules  laid 
down  as  follows:  "That  in  the  settlement  with 
members  of  the  said  corporation  who  have 
borrowed  money  therefrom,  and  secured  the 
said  loan  either  by  a  pledge  of  stock  or  by 
pledge  of  stock  and  mortgage  on  property,  and 
where  now  indebted  to  the  said  association, 
the  said  receiver  shall  charge  the  borrowing 
member  with  the  sum  of  money  loaned  him 
by  said  association,  showing  the  interest  there- 
on to  the  24th  of  July,  1895,  at  the  rate  of  six 
per  cent  per  annum;  and  the  said  member 
shall  be  credited  wirth  all  the  sums  of  mon^ 
paid  in  by  him,  whether  paid  as  dues,  fines, 
premiums,  or  in  any  other  manner,  and  also 
with  the  interest  on  all  of  the  said  payments 
from  the  respective  dates  thereof  until  the 
said  24th  day  of  July,  1895;  and  the  sums  so 
ascertained  shall  be  deducted  from  the  amount 
of  the  loan  to  the  said  member  by  the  associa- 
tion, and  the  balance  remaining  shall  be  the 
debt  due  and  owing  by  the  said  member  to 
the  said  association;  and  it  shall  bear  interest 
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Crom  the  laid  24th  day  of  July,  1885,  uirUl 
paid,  at  the  rate  of  six  per  cent,  per  annum, 
and  be  secured  by  a  mortgage  executed  by  the 
said  member  to  the  said  association  securing 
the  original  loan;  and  upon  payment  of  the 
said  balance  so  ascertained,  with  interest 
thereon,  the  mortgage  giyen  as  aforesaid  shall 
be  released  and  discharged  by  the  said  receiv- 
ers according  to  law."  The  case  in  this  par- 
ticular was  affirmed  by  the  supreme  court  of 
?^rth  Carolina,  December  20,  1895  (23  S.  B. 
450).  Notwithstanding  this  direction,  and 
though  the  amount  of  the  loan  upon  said  70 
shares  of  stock  was  only  $7,502.30,  and  on 
the  25  shares  only  $2,681.18,  the  total  on  July 
24tb  being  $10,183.48,  and  that  the  credits  by 
payments  made  to  which  said  trustee  is  enti- 
tled on  the  loan  on  76  shares  amount  to 
$5,133,  and  payments  on  the  loan  on  25  shares 
to  $1,711.91,-^0  total  payment  of  $6,844.91, 
leaving  a  balance  due  of  $3,338.57,— yet  the 
receivers  refused  to  settle  with  the  trustee  on 
the  payment  of  such  sum,  but  insist  that  the 
trust  estate  should  only  be  allowed  one-half 
of  the  payments  made  on  the  stock,  claiming 
that  the  trustee  and  trust  estate  is  liable  as  a 
stockholder  for  the  general  debts  of  the  asso- 
ciation, and  only  propose  to  allow  a  credit  of 
$2,795.96,  all  of  which  is  hiequitable  and  un- 
just to  petitioners,  and  arises  from  unau- 
thorized action  of  the  so-called  '^trustee"  in 
investing  in  stock  not  authorized  by  the  laws 
of  Georgia,  and  which  was  luiown  to  the  as- 
sociation, and  also  in  making  the  loan  there^ 
on  for  the  purpose  of  erecting  improvements 
upon  the  property,  which  is  unauthorized  by 
the  powers  In  the  trust  deed,  and  which  im- 
pose no  such  duty  upon  the  so-called  "trustee," 
and  which  he  was  under  no  obligation  to  do 
for  the  benefit  of  the  trust  estate  of  petition- 
ers, but  in  so  doing  acted  upon  his  own  direc- 
tion; the  only  powers  given  the  trustee  in  the 
deed  to  borrow  money  being  to  raise  the  an- 
nuity due  to  Sarah  R.  Bailie  of  $1,200  each 
year,  but  on  no  occasion  has  he  done  this,  and 
at  no  time  has  she  received  the  annuity  of 
^1,200.  At  the  time  the  contracts  of  May  25 
and  October  30,  1891,  were  made,  the  powers 
of  the  trustee  were  exhausted,  because  they 
were  annexed  to  the  office  of  trustee,  and  de- 
pended for  their  existence  and  exercise  upon 
the  "trustee  for  the  time  being";  when,  as  a 
matter  of  fact,  there  was  no  such  trustee  of 
the  trust  estate  upon  the  existence  of  which 
said  powers  were  predicated,  it  having  be- 
come executed  when  ma^e,  the  trust  deed  be- 
ing for  the  benefit  of  a  married  woman  for 
life,  with  legal  remainder  in  her  children, 
there  being  no  duty  imposed  upon  the  trustee 
for  the  benefit  of  the  remainder-men,  their  in- 
terest being  fully  protected  by  the  law,  and 
no  necessity  existing  for  them  to  have  a  trus- 
tee, as  they  were  not  entitled  to  possession 
until  the  end  of  the  life  estate,  nor  necessity 
for  a  trustee  for  them  afterwards,  this  duty 
being  solely  to  manage  the  estate  so  as  to  give 
the  life  tenant  an  annuity  of  $1,200,  which 
ahe  could  do  herself,  and  to  diange  the  invest- 


ment if  desired  from  time  to  time,  to  do  which 
alone  does  not  authorize  the  creation  of  a 
trust  estate.  As  Mrs.  Bailie  was  a  married 
woman,  under  the  law  of  Georgia,  she  did  not 
need  a  trustee,  nor  could  a  trust  be  created  for 
her  benefit,  nor  did  the  trustee  hold  for  peti- 
tioners as  remainder-men,  having  no  duty  to 
perform  for  them;  and  even  if  said  broad 
powers  are  still  of  force  (which  petitioners 
deny,  claiming  that  said  powers  ceased  to  ex- 
ist when  the  necessity  for  the  trustee  ceased 
to  exist,  and  upon  the  execution  of  the  trust), 
they  do  not  authorize  the  trustee  to  make  any 
investment  which  the  law  itself  does  not  au- 
thorize, but  simply  provide  easy  methods  to 
make  an  Investment  when  one  was  author- 
ized, but  did  not  authorize  the  Investment  in 
said  stock.  The  trustee  and  life  tenant  have 
committed  acts  as  aforesaid  to  the  permanent 
injury  of  petitioners,  have  permitted  a  portion 
of  the  taxes  to  accumulate  and  remain  unpaid, 
00  that  the  life  estate  in  the  property  is  end- 
ed, and  petitioners  entitied  to  enter  at  once 
thereon,  and  receive  the  property  free  from 
all  restrictions.  When  the  suit  at  law  was 
brought,  petitioners  ascertained  for  the  first 
time  the  condition  of  affairs. 

They  prayed:  (1)  That  the  action  in  the 
city  court  be  enjoined  until  final  decree.  (2) 
That  the  trust  deed  be  construed;  (a)  that  it 
be  declared  to  have  been  executed  when 
made,  and  its  legal  effect  was  to  pass  titie 
for  life  to  Sarah  R.  Bailie,  with  remainder 
to  petitioners;  (b)  that  the  powers  in  the 
trust  deed,  being  predicated  upon  the  sup- 
posed existence  of  the  trust,  be  held  nuga- 
tory and  void;  (c)  that  the  subscribing  for 
stock  in  the  association,  making  payments 
thereon  from  the  trust  estate,  and  pledging 
the  same,  as  well  as  the  titie  to  the  trust  es- 
tate, as  security,  were  acts  nul  tiel  the  trus- 
teeship, and  void;  (d)  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  trust  estate, 
and  hold  it  subject  to  the  further  order  and 
decree  of  the  court  (8)  That  the  deeds  of 
May  25  and  October  30, 1891,  be  decreed  void 
and  canceled,  as  clouds  on  the  titie  of  peti- 
tioners. (4)  For  an  accounting  showing 
what  is  the  principal  debt,  with  interest  at  6 
per  cent  to  July  24,  1895,  and  also  what  has 
been  paid  by  said  trustee  to  the  association, 
and  what  is  the  interest  thereon,  from  the 
date  of  the  payments  until  July  24,  1895, 
and  what  is  the  balance  remaining  unpaid. 
(5)  That  the  association  and  receiver  be  re- 
quired to  produce  certain  books,  papers,  rec- 
ords, etc.,  mentioned.  (6)  For  general  relief 
and  process. 

By  amendment,  petitioners  alleged:  This 
is  but  one  of  many  transactions  by  the  trus- 
tee. He  has  borrowed  large  sums  from  oth- 
er building  associations,  as  set  out  in  an  ex- 
hibit of  an  account  rendered  by  him,  and 
conveyed  practically  all  of  the  trust  estate, 
and  illegally  'invested  and  improved"  plain- 
tiffs out  of  their  estate.  The  estate  is  now 
practically  insolvent,  and  the  whole  will  be 
lost  to  plaintiffs,  through  the  illegal  action  of 
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the  trustee  In  seeking  to  permanently  Im* 
prove  the  vacant  trust  estate  by  borrowing 
money  and  erecting  buildings  thereon.  The 
trustee  has  not  the  means  to  respond  to  a 
judgment  against  him  for  his  illegal  acts. 
Besides  being  trustee,  he  was  the  local  agent 
of  the  association  at  Augusta.  His  com- 
pensation to  be  received  was  2  per  cent  of 
all  sums  collected  by  him  in  payments  in 
stock  or  Interest  or  installments  on  loans 
made  by  the  company,  and  this  amount  was 
received  by  him  on  all  the  payments  made 
on  the  debt  Incurred  by  him  as  trustee.  In 
so  making  said  loans,  he  did  not  represent 
the  trust  estate,  but  said  association.  Peti- 
tioners did  not  know  of  the  loan  made  said 
trustee  until  long  afterwards,  and  have  ob- 
jected to  his  said  actions  when  known.  His 
efforts  have  permanently  improved  the  es- 
tate to  four  times  its  former  value  as  vacant 
land. 

To  this  petition,  the  defendants  (except 
George  A.  and  Sarah  R.  Bailie)  demurred: 
(1)  No  equity  in  the  petition.  (2)  It  does  not 
show  the  pleadings  in  the  city  court,  or  what 
defenses  were  made  by  the  defendants  In 
that  suit,  whereby  this  court  can  Judge  either 
of  the  status  of  the  case  or  what  relief  is 
sought  or  should  be  allowed,  If  any.  (8)  Be- 
cause this  court  will  not  grant  an  injunction 
for  want  of  Jurisdiction  in  another  court 
where  no  plea  to  the  Jurisdiction  was  filed 
in  the  city  court  by  the  trustee  of  petitioners. 
(4)  Nor  where  petitioners  have  pleaded  to 
the  merits  of  the  suit,  and  after  hearing  had 
in  the  city  court,  in  which  petitioners  were 
represented  by  the  trustee.  (5)  If  the  trus- 
tee did  not  represent  petitioners  in  the  city 
court,  this  court  will  not  grant  an  injunc- 
tion in  their  behalf,  not  being  a  party  to  the 
suit  in  the  city  court  (6)  Because  the  city 
court  is  a  court  of  law,  and  has  concurrent 
Jurisdiction  with  this  court  over  suits  against 
trust  estates.  (7)  Because,  the  city  comrt 
having  first  acquired  Jurisdiction  by  suit 
properly  brought  there,  this  court  will  refuse 
to  enjoin  defendants'  action  at  law.  There 
is  no  obstacle  to  equitable  defenses  at  law 
being  set  up.  (8)  Because  this  court  will 
not  establish  a  legal  title,  and  enjoin  pro- 
ceedings at  law,  in  the  absence  of  equitable 
circumstances,  none  appearing  in  this  case, 
whereby  petitioners  are  deprived  of  their 
legal  defenses.  (9)  Because  petitioners' 
rights  are  under  the  deed  of  trust  and  they 
were  minors  represented  by  the  trustee  when 
the  contracts  were  made  and  the  deeds  of 
security  executed.  Whatever  interest  they 
take  Is  subject  to  the  liens  placed  on  the 
trust  estate  for  its  benefit  by  their  trustee. 
(10)  Petitioners  cannot  be  heard  while  the 
trust  is  executory  and  the  powers  of  manage- 
ment are  exercisable  by  the  trustee,  under 
the  deed:  (a)  Because  the  remainders  are 
equitable,  and  not  legal,  and  petitioners'  in- 
terests are  contingent  upon  their  being  in 
life  at  the  death  of  the  life  tenant;  (b)  be- 
tause  the  trustee  holds  the  legal  title  to  the 


trust  estate  for  the  remainder-men  until  the 
death  of  the  life  tenant  and  not  only  for 
petitioners,  but  for  the  benefit  of  all  the 
children  of  the  life  tenant  upon  her  death, 
then  in  life;  (c)  because  the  trustee  upon 
whom  was  conferred  the  power  in  the  man- 
agement of  the  trust  estate  of  raising  an- 
nuity for  the  life  tenant  a&d  of  making 
reinvestment  holds  title  in  the  execution  of 
the  powers  under  the  trust  deed,  whether  the 
remainders  are  vested  or  contingent  (U) 
Because,  whatever  may  be  the  proper  con- 
struction of  the  trust  deed*  the  right  and 
power  to  manage  the  property  under  it  it 
clearly  vested  in  the  trustee  during  the  life 
of  the  life  tenant  and  of  the  ex^rdse  of 
which  powers  petitioners  cannot  be  heard 
to  complain.  (12)  Because  the  woman's  act 
of  1886  does  not  affect  the  question  at  alL 
The  sole  question  is  not  the  construction 
of  the  trust  deed,  but  of  the  powers  of  the 
trustee,  and  the  proper  exercise  thereof,  in 
the  discharge  of  his  duties  under  the  trust 
deed.  (13)  Because  the  powers  of  the  trus- 
tee are  ample,  large,  and  discretionary,  and 
fully  authorize  the  trustee  to  become  a  mem- 
l>er  of  the  association,  to  purchase  loan  stock 
therein  for  the  purpose  of  borrowing  money 
to  improve  the  trust  estate,  there  being  no 
allegations  of  bad  faith  in  the  exercise  of 
these  powers  by  the  trustee.  (14)  Plaintiffs 
cannot  complain  of  the  acts  of  their  trustee 
as  being  in  excess  of  his  authority  to  man- 
age the  trust  estate,  where  contracts  have 
been  executed,  and  the  trust  estate  retains 
the  benefits  accruing  from   said  contract 

(16)  Because  the  claim  of  the  association 
arising  from  money  lent  to  the  trustee,  and 
expended  by  him  in  improving  the  trust  es- 
tate, is  in  the  nature  of  purchase  money, 
and  the  rights  of  the  creditor  are  superior 
to  the  rights  of  plaintiffs.  (16)  Because  pe- 
titioners, who  are  some  of  the  beneficiaries 
under  the  trust  deed  claiming  to  be  remain- 
der-men with  the  life  tenant  knowing  of  the 
improvements  being  placed  on  the  land  by 
their  trustee  and  agent  made  no  objection 
at  the  time  to  his  act  and  are  now  estopped. 

(17)  The  court  of  equity  will  not  displace  the 
trustee,  except  for  good  cause  shown,  by 
appointing  a  receiver,  and  there  are  no  sufil- 
clent  allegations  in  the  petition  to  Justify 
the  court  in  making  the  appointment  (1S>- 
The  court  will  not  Interfere  to  displace  the 
trustee  when  the  surrender  of  a  corpus  ta 
a  receiver  niight  endanger  the  security,  or 
where  the  equitable  tenant  is  a  feme  covert 
and  the  management  of  the  estate  is  placed 
hi  the  hands  of  a  trustee. 

The  same  defendants  answered:  It  is  not 
true  that  the  value  of  the  land  conveyed  hr 
George  A.  Bailie  to  Harper,  trustee,  exceed- 
ed $25,000.  They  deny  the  constmctloii* 
placed  on  the  trust  deed  by  petitloneia. 
James  E.  Harper  was  the  trustee  duly  and 
regidarly  appointed,  and  there  was  fun  and 
absolute  power  conferred  by  the  deed  upon 
the  original  trustee  for  the  purpose  tber^» 
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named;  and  George  A  Bailie  succeeded  to 
all  the  powers  of  the  original  tmstee,  by 
proper  appointment  duly  made  hy  the  life 
tenant.  The  city  court  had  Jurisdiction  of 
the  case  sought  to  be  enjoined.  The  defend- 
ants in  that  case,  George  A  Bailie,  as  trustee 
for  petitioners,  and  <6arah  B.  Bailie,  at  the 
appearance  term  of  the  case,  filed  their  de« 
mnrrer,  and  subject  thereto  their  plea  and 
answer.  Ck>pies  thereof  are  attached.  On 
Biay  9,  1896,  said  demurrer  came  on  to  be 
heard  before  the  Judge  of  that  court,  and 
was  overruled,  except  as  to  question  of  indi- 
▼idual  liability  of  Sarah  R.  and  George  A 
Bailie.  Copy  of  the  Judgment  on  demurrer 
is  attached.  Said  city  court  has  concurrent 
Jurisdiction  over  suits  against  trust  estates, 
and  having  first  taken  Jurisdiction  as  a 
court  of  law,  with  Jurisdiction  over  suits  at 
law  against  trust  estates,  this  coxui:  of  equi- 
ty will  neither  enjoin  the  suit  i^or  oust  the 
Jurisdiction  of  the  city  court  in  the  prem- 
ises. On  April  19,  188^  the  life  tenant,  exer- 
cising the  power  of  appointment  conferred 
upon  her  by  the  trust  deed,  upon  the  resigna- 
tion of  Harper,  refused  to  restrict  his  powers 
to  those  given  in  the  Ck>de,  as  she  had  a  right 
to  do,  but  appointed  her  husband  to  succeed 
him  in  the  office  of  trustee  in  the  manner  pre- 
scribed by  the  deed,  "with  all  the  power  and 
authority  conferred  upon  the  original  trustee 
by  the  terms  of  said  deed."  Said  powers 
were  conferred  upon  the  trustee,  Bailie,  as 
successor  in  the  trust,  and  are  now  and  were 
of  force  at  tfie  time  he  executed  the  contract 
with  the  association.  Said  powers  were  exe- 
cuted in  the  manner  prescribed  by  the  deed, 
and  were  sufficient  to  authorize  Bailie,  as 
trustee  for  petitioners,  and  Sarah  R.  Bailie, 
to  make  the  contract  referred  to,  to  borrow 
money  of  the  association,  and,  in  the  man- 
agement of  the  trust  estate,  to  apply  the 
same  to  the  Improvement  of  the  trust.  The 
question  of  borrowing  money  and  making 
improvements  upon  the  trust  estate  was  a 
matter  left  solely  to  the  trustee  in  the  man- 
agement of  the  estate,  and  the  improvements 
made  by.  him  have  inured  to  the  benefit  of 
the  trust  property.  He  was  thoroughly  fa- 
miliar with  the  scope  and  intent  of  the  trust 
under  the  trust  deed,  and  the  same  was 
made  by  him  individually,  for  the  purposes 
therein  contained.  His  powers  did  authorize 
him  as  trustee,  with  concurrent  action  of  the 
life  tenant,  to  become  a  stockholder  in  the 
association.  His  application  to  become  a 
member  of  the  association  was  for  loan 
stock,  and  was  made  for  the  sole  purpose  of 
borrowing  to  the  amount  of  $10,00Gr,  which 
was  made  to  him  as  trustee,  at  different 
times,  for  the  two  loans.  This  money  was 
lent  to  him  to  Improve  the  trust  estate,  and 
for  no  other  purpose,  and  was  so  applied  by 
him;  and,  if  any  part  of  it  was  diverted 
to  any  other  purpose,  defendants  have  no 
knowledge  thereof.  Under  the  trust  deed, 
the  lender  of  the  money  is  expressly  relieved 
from  looking  after  the  application  of  the 


same.  In  the  exercise  of  the  powers  of  trus- 
tee, and  pursuant  to  the  requirements  of  the 
association,  the  trustee  executed  his  obliga- 
tion in  the  nature  of  a  bond,  and  secured 
payment  thereof,  by  pledging  the  title  to  cer- 
tain realty  of  the  trust  estate  to  the  asso- 
ciation; and  the  life  tenant  voluntarily  Join- 
ed therein,  as  required  by  the  terms  of  the 
trust  deed.  The  stock  was  also  transferred 
to  the  association  under  its  rule  requiring 
the  same  as  collateral  security.  The  defend- 
ant executed  its  obligation  to  reconvey  the 
property.  There  was  nothing  irregular  or 
illegal  in  the  transaction,  nor  were  said  acts 
of  the  trustee  in  excess  of  his  legal  authority 
under  the  deed  and  under  the  law.  The  trus- 
tee, in  the  exercise  of  his  discretionary  pow- 
ers, acted  in  good  faith,  and  there  are  no 
allegations  in  the  petition  going  to  show  that 
he  has  acted  in  bad  faith,  or  has  abused  his 
trust  or  been  guilty  of  any  breach  of  the 
trust  or  mismanagement  of  the  property. 
While  the  money  lent  the  trustee  has  been 
applied  to  the  improvement  of  the  trust  es- 
tate, and  inured  to  the  benefit  of  petitioners, 
they  propose  fraudulently  to  hold  the  benefit 
of  said  improvements,  which  were  in  the 
nature  of  purchase  money,  and  return  no 
equivalent  to  these  defendants;  nor  do  they 
make  any  tender  thereof.  Defendants  do 
not  know  whether  there  existed  any  neces- 
sity for  the  trustee  to  borrow  money,  and 
are  not  concerned  with  the  inquiry  or  knowl- 
edge of  this  fact;  but  petitioners  had  full 
knowledge  thereof,  and  knew  that  the  im- 
provement was  being  made  with  the  money 
of  the  association,  and  neither  of  them  at 
any  time  objected  or  gave  notice  of  their 
objection,  but  have  acquiesced  therein.  The 
right  of  determining  the  necessity  of  borrow- 
ing money  for  the  fmprovement  of.  the  trust 
estate,  under  the  deed  of  trust,  was  lodged 
solely  in  the  trustee,  and  rested  in  the  exer^ 
else  of  the  discretionary  powers  conferred 
upon  him.  Petitioners  cannot  call  into  ques- 
tion the  exercise  of  such  powers,  nor  can  a 
court  of  equity  review  the  same,  in  the  ab- 
sence of  allegations  making  a  clear  case  of 
mismanagement,  waste^  or  abuse;  nor  does 
the  exercise  or  validity  of  said  powiers  depend 
upon  petitioners*  approval,  tiiey  being  mi- 
nors when  the  trust  was  created  and  when 
the  contract  with  the  association  was  made. 
It  is  not  true  that  petitioners  ought  to  be 
made  parties  in  the  city  court  They  ave 
there  represented  by  their  trustee.  On 
March  6,  1896,  counsel  of  record  for  the  trus- 
tee and  life  tenant  orally  moved  the  court' 
to  make  petitioners  parties  defendant,  which 
the  court  declined  to  do,  holding  that  they 
were  represented  by  the  trustee.  It  Is  not 
ti*ue  that  on  May  25,  1891,  and  October  SO, 
1891,  the  powers  of  Bailie  as  trustee  were 
exhausted;,  but,  on  the  contrary,  he  was  the 
active  trustee  for  the  time  being,  duly  ap- 
pointed, and  vested  with  all  the  powers  of 
the  original  trustee.  While  it  is  true  the 
trust  was  for  the  benefit  of  a  married  worn- 
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an  for  Ufe,  the  remainder  Ib  D6t  yesiod  tin- 
til  tbe  death  of  the  life  tenant,  and  as  yet 
the  remainder-men  are  uncertain.  If  the 
woman's  act  of  1866  executed  tbe  trust  as  to 
the  life  tenant,  it  certainly  had  no  effect 
upon  the  remainders,  which  are  contingent 
The  legal  title  Is  vested  In  the  trustee,  and 
the  trust  was  created  for  the  life  tenant,  as 
well  as  for  the  remainder-men;  and  the  trus- 
tee holds  the  legal  title,  In  any  view,  for  the 
purpose  of  the  execution  of  the  powers  set 
forth  In  the  trust  deed.  Under  the  deed  of 
trust,  he  is  charged  with  the  duty  of  raising 
an  annuity  for  the  life  tenant,  and  with  the 
management  of  the  estate,  as  he  will  deem 
best  in  making  reinvestments,  and  in  the  ex- 
ercise of  all  other  powers  given  him  under 
the  trust  deed.  It  Is  not  true  that  any 
aot  in  connection  with  Bailie,  as  trustee.  In 
transactions  with  either  of  these  defendants, 
has  brought  any  permanent  injury  to  peti- 
tioners; nor  is  it  true  that  taxes  have  accu- 
mulated and  have  remained  unpaid  by  the 
trustee.  If  so,  these  defendants  are  In  no 
wise  responsible  therefor.  Neither  the  life 
tenant  nor  the  remainder-men  have  any  right 
to  the  possession  of  or  entry  ui)on  the  trust 
property,  as  a  matter  of  law;  while  said 
powers  and  the  execution  thereof  are  vested 
In  the  trustee,  and  are  exercised  by  him. 

The  defendant  George  A.  Bailie,  as  trustee, 
and  Sarah  R.  Bailie,  answered,  not  contesting 
the  allegations  of  the  petition.  George  A. 
Bailie  alleged  that  he  had  thought  that,  if  he 
could  get  a  sufficient  amount  of  money  to  Im- 
prove the  trust  estate,  it  would  ultimately  be 
for  the  benefit  of  the  estate;  but  it  appears 
now  that  this  was  a  mistake,  and  that  the 
trust  estate  Is  largely  involved  In  debt;  that 
the  income  from  the  trust  estate  is  not  suffi- 
cient to  meet  the  taxes,  insurance,  assess- 
ments, and  interest  due  upon  the  money  bor- 
rowed from  the  association,  and  has  not  been 
for  some  considerable  time;  that  the  charges 
against  the  trust  estate  do  not  decrease,  while 
the  Income  from  the  estate  is  steadily  de- 
iseased,  by  reason  of  a  failure  to  obtain  ten- 
ants as  expected,  and  the  failure  of  the  trust 
estate  to  appreciate  in  value,  as  expected  by 
Bailie  when  the  money  was  borrowed.  He 
asked  thait  the  court  would  give  such  direction 
to  the  matter  as  would  protect  the  interest  of 
the  trust  estate  now  in  his  hands. 

Upon  the  hearing  for  injunction,  apart  from 
the  pleadings,  there  were  submitted  to  the 
court,  by  the  association,  the  written  applica- 
tion made  by  Bailie,  as  trustee,  which  set  out 
that  he  desired  to  subscribe  for  100  shares  of 
the  loan  stock  of  the  association,  and  borrow 
$10,000  thereon  with  which  to  improve  the 
other  vacant  property  of  the  trust  estate  far  in 
excess  of  its  value,  and  which  real  estate,  to- 
gether with  the  stock,  he  would  pledge  as  se- 
curity therefor.  It  also  appeared  therefrom 
that  George  A.  Bailie  was  the  local  agent  of 
the  association  at  Augusta,  and  one  of  the 
board  or  committee  passing  upon  the  desira- 
bility of  loana,  and  reoommending  them  to  the 


association;  and  hi  this  capacity  he  recom- 
mended this  loan  to  the  association,  and  upon 
this  it  was  accepted,  and  the  transaction  made 
by  the  association  set  out  in  the  petition;  and 
that,  for  his  services  in  approving  loans  and 
in  making  collections  of  interest  on  them  as 
they  fell  due.  Bailie,  as  local  director  at  An- 
gusta,  receives  5  per  cent,  commission. 

The  judge  below  passed  an  order  'that  the 
prayer  for  Injunction  be  refused  and  that  the 
temporary  restraining  order  heretofore  grant- 
ed be  dissolved."     Petitioners  excepted,  and 
alleged  that  the  court  erred:    (1)  In  holding 
the  deed  of  April,  1886,  an  executory  trust 
deed.  It  having  been  made  for  a  married  worn- 
An,  with  a  legal  remainder  to  her  children 
after  her  death,  the  remainder  not  being  in 
trust,  and  the  children  having  no  present  or 
joint  possession  with  the  tenant  for  life,  the 
trust  being  for  her  benefit  only.    (2)  In  holding 
that  the  powers  given  the  trustee  named  still 
exist,    notwithstanding   petitioners   were   of 
age,  and  had  been  for  some  time.     (3)  In  hold- 
ing that  the  powers  under  said  trust  deed 
oould  be  exercised  by  the  trustee,  even  if  the 
trust  were  executed,  petitioners  claiming  that 
these  powers  ceased  when   the  trust  estate 
ended  or  became  executed.     (4)  In  holding 
that  the  powers  still  existed  and  could  be  ex- 
ercised by  George  A.  Bailie  as  trustee,  when 
the  powers  were  annexed  to  the  office  of  trus- 
tee, and  not  to  the  person.     (5)  In  holding  that 
George  A.  Bailie  was  trustee  for  all  parties 
and  estates  therein,  and  all  action  had  by  him 
under  the  deed  was  legal,  when  It  appeared 
that  J.  B.  Harper  was  the  original  trustee  un- 
der the  deed,  that  he  had  resigned,  and  there- 
upon the  life  tenant,  under  the  powers  claim- 
ed to  exist  under  the  instmmex^  had  appoint- 
ed George  A.  BaiUe  as  his  succeeding  trustee, 
which  new  trustee  had  done  all  the  acta  about 
which    complaint   was   made,— petitioners    in- 
sisting that  the  life  tenant,  a  married  woman, 
for  whose  benefit  the  trust  had  been  created, 
did  not  have  this  power  of  i^pointment  after 
the  trust  became  executed;   that  she  had  no 
need  of  a  trustee  herself,  and  none  could  be 
created  for  her,  and  she  could  not  app<^nt  a 
trustee  under  said  power  to  represent  a  legal 
estate  that  did  not  need  a  trustee  to  protect  It 
nor  for  persons  who  had  no  right  to  posses- 
sion until  her  estate  ended;  that  she  could  not 
appoint  beyond  her  life  estate,   and  that  pe- 
titioners, as  remainder-men,  had  no  trustee  ex- 
cept Elarper;    and  that  the  appointment  of 
Bailie  as  trustee  by  Mrs.  Bailie,  the  life  ten- 
ant, was  void.     (6)  In  holding  that  George  A. 
Bailie,  appointed  trustee  by  the  life  tenant, 
had  all  the  powers  named  In  the  deed,  and 
could  represent  and  bind  petitioners  aa  re- 
mainder-men.    (7)  In  holding  that,  even  con- 
sidering that  the  trust  deed  was  an  executory 
trust,  and  that  George  A.  Bailie  possessed  all 
the  powers  of  the  original  trustee,  he  had 
pow^er  to  buy  stock  In  a  foreign  association, 
borrow  money   thereon,  convey  title   to  the 
property  of  the  estate  to  secure  the  same,  and 
use  the  money  to  Improve  the  estate,  as  be 
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may  deem  best,  to  an  amount  far  in  excess 
of  its  then  value;  in  other  words  to  build  a 
small  town  on  some  20  acres  of  property  for- 
merly used  for  gardening  and  agricultural  pur- 
poses. (8)  Because  the  court  held  that  the 
power  given  the  trustee  to  manage  and  rrin- 
vest  authorized  him  to  do  the  acts  complained 
of  in  the  bill,  when  the  subject  of  the  trust 
that  he  was  to  manage,  and  the  proceeds  of 
which  he  was  to  reinvest,  was  vacant  land. 
<9)  Because  the  court  ruled  that  the  city  court 
of  Richmond  county  had  Jurisdiction  to  grant 
full  relief  to  the  petitioners,  when  it  appeared 
by  the  record  that  that  court  had  already  re- 
fused to  allow  petitioners  to  be  made  parties 
and  be  heard.  (10)  Because  the  court  ruled 
that  the  city  court  of  Richmond  county  had 
Jurisdiction  to  grant  a  Judgment  against  the 
corpus  of  the  trust  estate  by  service  only  upon 
the  trustee  and  life  tenant,  it  being  insisted 
that  this  Jurisdiction  existed  only  in  the  supe- 
rior court,  particularly  so  after  petitioners 
had  become  of  age.  (11)  Because  the  court 
refused  to  grant  the  following  order,  presented 
after  the  court  had  announced  that  he  consid- 
ered the  trust  deed  executory :  "It  Is  consid- 
ered and  adjudged  that  the  trustee^  George  A 
Bailie,  while  given  large  powers  under  the 
trust  deed,  was  not  authorized  to  make  the 
investments  he  did,  as  set  out  in  the  bill,  nor 
to  go  into  a  scheme  for  substantially  and  per- 
manently improving  vacant  land,  the  property 
of  the  trust  estate,  nor  authorized  to  have  the 
esta4£  become  a  stockholder  in  a  loan  associa- 
tion, nor  subject  the  estate  t6  liability  for  un- 
paid stock  subscription,  and  convey  the  prop- 
erty of  the  estate  as  security  therefor;  that 
therefore  the  several  deeds  set  out  in  the  rec- 
ord, whereby  .the  said  trustee,  to  carry  out  the 
said  purposes,  conveyed  the  said  property  to 
the  Carolina  Interstate  Building  &  Loan  Asso- 
ciation, to  secure  the  money  advanced  under  a 
pledge  of  the  stock  of  the  trust  estate  in  the 
said  association,  are  illegal  and  void,  at  the 
election  of  plaintiffs;  but  as  it  appears  that 
some  of  the  money  received  from  the  associa- 
tion was  used  upon  the  trust  estate,  and  It 
would  be  inequitable  to  allow  the  estate  to  re- 
tain the  benefit  of  it  (the  amount  of  which  is 
uncertain),  yet,  as  the  equity  of  the  plaintiifs 
is  superior  to  the  equity  of  the  association,  it 
is  necessary  that  an  accounting  should  be  had 
to  ascertain  the  value  of  the  original  trust 
estate  and  the  increase  in  value  by  means  of 
these  Improvem^its,  and  a  sale  had,  by  means 
of  which  the  value  of  the  original  trust  estate 
and  all  payments  made  by  the  Ixustee  to  the 
association  should  be  retained  from  the  pro- 
ceeds, and  hdd  for  the  use  of  the  plaintiffs, 
and  the  balance  appropriated  to  the  payment 
of  the  claim  of  the  life  tenant  and  of  the  money 
advanced  by  the  association;  and  that,  pend- 
ing this  investigation,  this  court  should  take 
control  of  the  property  for  the  benefit  of  all 
interested    therein.    Therefore    ordered    that 

t>e,  and  he  is  hereby,  appointed  receiver 

of  all  the  trust  estate  of  George  A.  Bailie,  trus- 
tee, and  will  administer  the  same  as  directed 


from  time  to  time  by  this  court,  in  the  mean 
time  using  the  income  of  the  trust  estate  for 
the  purpose  of  paying  the  taxes  and  other  gov- 
ernmental charges  thereon.  Ordered,  further, 
that,  until  the  final  determination  of  this 
cause  and  all  questions  raised  thereunder,  the 
farther  prosecution  of  the  suit  in  the  city 
court  of  Richmond  county  on  the  part  of  the 
association  and  Its  receivers,  against  the  trus- 
tee, George  A  Bailie,  and  wife,  be,  and  the 
same  is  hereby,  restrained  and  enjoined."  (12) 
Because  the  court  discharged  the  rule,  and  re- 
fused finally  all  interlocutory  relief  whatever, 
as  prayed  for  in  the  petition.   * 

Frank  H.  Miller  and  W.  K.  Miller,  for  plain- 
tiffs in  error.  Chas.  Z.  McGord  and  J.  S.  A 
W.  T.  Davidson,  for  defendants  in  error. 

SIMMONS,  O.  J.  On  April  19, 1886,  George 
A  Bailie,  by  a  deed,  the  material  portions  of 
which  are  set  out  by  the  reporter,  conveyed 
to  Harper  a  certain  tract  of  land  in  the  dty 
of  Augusta,  in  trust  for  Sarah  B.  Bailie,  the 
grantor's  wife,  for  life,  with  remainder  over 
to  her  children.  Harper  accepted  the  trust, 
and  resigned,  and  the  life  tenant  appointed 
the  grantor  trustee  in  his  stead,  the  appoint- 
ment being  in  writing,  and  conferring  ''all 
the  power  and  authority  conferred  under  the 
original  trust  by  the  terms  of  said  deed." 
The  execution  of  the  deed,  the  acceptance 
of  the  trust  by  Harx>er,  his  resignation,  and 
the  appointment  of  Bailie,  and  Bailie's  ac- 
ceptance, took  place  on  the  same  day.  For 
the  purpose  of  placing  improvements  on  the 
land  conveyed  by  the  deed.  Bailie,  as  trus- 
tee, borrowed  money  from  the  Carolina  In- 
terstate Building  &  Loan  Association,  sub- 
scribing to  stock  in  the  association,  and,  as 
security  for  the  loan,  transferred  this  stock 
to  the  association,  and  executed  to  it  deeds 
to  the  land.  Subsequently,  the  association 
filed  in  the  city  court  of  Richmond  county 
a  suit  against  Bailie,  as  trustee  for  his  wife 
and  children,  and  against  Sarah  R.  Bailie, 
for  the  recovery  of  a  balance  alleged  to  be 
due  upon  the  loan,  and  praying  a  special 
Judgment  against  the  land;  and  pending  this 
action  the  children  of  Bailie  brought  their 
petition' to  the  superior  court,  to  enjoin  the 
suit  in  the  city  court  and  for  other  relief, 
claiming  that  Bailie  had  no  power,  under  the 
deed  in  question,  to  borrow  the  money  or 
convey  the  land  as  security  therefor.  The 
questions  made  by  the  petition  appear  from 
the  reporter's  statement. 

In  construing  an  instrument  of  this  char- 
acter, the  cardinal  rule  Is  to  seek  the  inten- 
tion of  the  maker;  and  that  intention  should 
be  upheld,  unless  It  clearly  contravenes  some 
rule  of  law.  That  this  grantor  Intended  to 
create  a  trust  which  should  be  an  active, 
and  not  a  passive,  one,  and  which  should  ex- 
tend over  both  the  life  estate  and  the  re- 
mainder, we  think,  Is  clear;  and  there  Is  no 
rule  of  law  which  will  be  contravened  by 
carrying  out  this  intentloB.    It  Is  not  essen- 
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tial  to  snch  a  traat  that  the  legal  title  should 
be  vested  in  the  trustee  further  than  is  in- 
rolved  in  the  execution  of  his  powers.  Hea- 
den  y.  QuilUan,  92  Oa.  220,  IB  S.  E.  543; 
Henderson  v.  Williams,  97  Ga.  709,  25  S.  E. 
395.  The  nature  of  the  remainder  is  there- 
fore of  no  consequence;  nor  does  it  matter 
whether,  under  the  act  of  1866,  the  legal  title 
to  the  li/e  estate  Tested  in  the  life  tenant 
The  property  conyeyed  was  a  large  tract  of 
unproductlye  land  In  a  city.  The  purpose  of 
the  grantor  was  to  make  a  suitable  provision 
for  the  support  of  his  wife  and  children,  and 
that  the  property  should  be  made  to  produce 
income.  It  was  provided  that  the  wife 
should  receive  from  it  at  least  $100  per 
month  above  "all  taxes,  insurance,  and  re- 
pairs**; and,  in  order  to  accomplish  this,  the 
trustee  is  authorized  to  mortgage  or  sell  the 
property.  It  is  provided  that,  unless  restrict- 
ed as  thereinafter  mentioned,  the  trustee, 
'*for  the  purpose  of  managing  said  trust  es- 
tate and  changing  the  investment  thereof, 
is  hereby  authorized  at  any  time,  by  instru- 
ment in  writing,  under  which  said  Sarah  R. 
Bailie  Joins  during  her  life,  and  without  her 
Joining  after  her  death,  to  pledge,  mortgage, 
sell,  or  exchange,  or  otherwise  dispose  of,  all 
or  any  portion  of  the  real  estate  and  per- 
sonal property,  as  he  may  deem  best,*'  and 
'*from  time  to  time  to  change  the  invest- 
ments, whenever  and  as  often  as  he  may 
deem  it  advisable."  It  will  be  seen  from 
this  that  the  trust  was  to  continue  after  the 
.  death  of  the  life  tenant  It  is  evident  also, 
that  the  grantor  contemplated  that  he  should 
be  the  trustee  himself.  It  was  provided  that 
the  trustee  might  resign  at  any  time  he  so 
desired,  and  that  Mrs.  Bailie  might  by  in- 
strument in  writing,  appoint  her  husband, 
the  grantor,  or  any  other  fit  and  proper  per- 
son, as  trustee;  and,  as  we  have  seen,  im- 
mediately upon  the  execution  of  the  deed, 
the  trustee  named  therein  resigned,  and  the 
grantor  was  appointed  in  his  stead,  with  all 
the  powers  conferred  upon  the  origfnal  trus- 
tee. The  powers  conferred  by  the  deed  are 
about  as  broad  as  it  is  possible  to  confer 
upon  a  trustee;  and  we  think  there  can  be 
no  doubt  that  the  grantor  intended  that  he 
should  have  full  power  to  borrow  money  up- 
on the  property  in  the  way  he  did,  and  for 
the  purpose  for  which  that  money  was  bor- 
rowed. The  rule  in  a  catse  like  this  is  that 
a  trustee  is  invested  with  sufficient  power  to 
execute  the  trust;  and,  in  order  to  determine 
the  power  of  the  trustee,  the  courts  will  look 
to  the  character  of  the  trust  estate.  Miller 
V.  Redwine,  75  Ga.  133.  Taking  into  con- 
sideration the  nature  of  the  property  in  ques- 
tion, it  was  clearly  necessary,  in  order  to 
carry  out  the  intention  of  the  grantor,  that 
the  power  to  borrow  money  for  the  improve- 
ment of  the  property  should  exist  We  are 
not  prepared  to  hold  that  the  power  was  not 
well  exercised  because  the  money  was  bor- 
rowed from  a  building  and  loan  association, 
and  a  subscription  to  stock  of  the  association 


made  for  that  purpose.  This  is  the  usual 
mode  oi  obtaining  loans  from  such  associa 
tions,  and  a  similar  transaction  by  the  trus- 
tee was  upheld  by  this  court  in  the  case  of 
Harvey  v.  Cubbedge,  Id.  796.  Judgnnait  af- 
firmed. 


(102  G«.  143) 
CCJONNELL  V.  SUPREME  OONCX.AVB 

KNIGHTS  OF  DAMON. 
(Supreme  Court  of  Georgia.     Aug.  4,  1897.) 

Lite  Imsurancb— Action  on  Foliot—Dbpbnbbs— 
Breach  of  Conditions  —  Burdbn  of  Proof ^ 
Appeal— Rbvibw  —  Mattbrs  mot  Afparbntof 
Rbcord. 

1.  "Where  a  life  insurance  policy  to  made  eon- 
ditionftl  on  the  statements  in  the  application  be- 
ing true,  and  the  application  states  that  the  facts 
stated  are  true,  to  the  best  of  the  applicant's 
knowledge  and  belief,  it  will  not  avail  the  com- 
pany as  a  defense  to  stow  that  the  facts  stated 
were  false,  without  showing  that  they  were 
known  to  be  false." 

2.  Though  a  policy  of  life  insurance  may  stipu- 
late that  it  is  issued  on  condition  that  the  state- 
ments made  by  the  insured  in  his  application  for 
the  same,  and  in  the  statement  certified  by  him 
to  the  company's  medical  examiner,  '*be  made  a 
part  of  this  contract,"  and  though  in  the  ampli- 
cation the  insured  made  certain  representations 
as  to  his  age,  which  the  company,  in  defense  to 
an  action  upon  the  policy,  pleaded  were  false 
and  fraudulent,  it  was  not  incumbent  upon  the 
plaintiff  to  Drove  affirmatively  that  these  repre- 
sentations were  true,  but  the  burden  of  showing 
the  contrary  was  on  the  defendant. 

8.  Whether  the  act  of  an  officer  of  a  subor- 
dinate lodge  of  a  given  order  is,  in  a  particular 
instance,  binding  upon  the  supreme  conclave  of 
the  same  order,  depends  upon  the  relation  of  tlie 
former  to  the  latter,  as  defined  by  its  constitu- 
tion and  by-laws,,  and  upon  what  is  therein  pro- 
vided; and.  this  being  so,  it  cannot,  in  the  ab- 
sence of  the  necessary  Information  on  these 
points,  be  intelligently  determined  whether  or 
not  tiie  payment  of  an  assessment  to  an  officer  of 
the  subordinate  lodge  would,  in  legal  contempla- 
don,  be  a  payment  to  the  supreme  conclave. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  one  O'Connell  against  the  Su- 
preme Conclave  Knights  of  Damon  on  an  in- 
surance certificate.  There  was  a  Judgment 
in  favor  of  defendant,  and  plaintiff  brings 
error.    Reversed. 

Hardeman,  Davis  &  Turner,  for  plaintiff  in 
error.  Steed  &  Wlmberly  and  A.  W.  Lane,  for 
defendant  In  error. 

FISH,  J.  1.  The  application  for  insurance* 
signed  by  Cornelius  O'Connell,  stated:  "I  do 
declare  upon  my  honor  that  the  statements 
by  me  subscribed  herein  are  each  and  every 
one  of  them  true,  to  the  best  of  my  knowledge 
and  belief."  It  also  contained  the  further 
statement:  *1  do  hereby  consent  and  agree 
that  any  untrue  or  fraudulent  statement  made 
above,  or  to  the  medical  examiner,  or  any  con- 
cealment of  facts  by  me  In  this  petition,  shall 
forfeit  the  rights  of  myself,  my  beneflclarles, 
and  my  family  or  dependents  to  all  benefits 
and  privileges  therein."  The  benefit  certifi- 
cate stated:  **T1iis  oertfficate  is  issued  to  Oor 
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nellQs  O'Connell  *  «  «  upon  condition  tbat 
the  statements  made  hy  said  person  In  title 
petition  for  this  memberBhlp,  •  *  *  and 
the  statements  certified  hy  said  petition  to 
the  medical  examiner,  *  *  *  be  made  a 
part  of  this  certificate."  The  Judge  charged, 
in  effect,  that,  if  0*Connell  was  materially  old- 
er, when  he  made  the  application,  than  he  rep- 
resented himself  therein  to  be,  then  the  pol- 
icy issued  to  him  upon  the  faith  of  such  rep- 
resentation would  be  Yoid,  because  such  rep- 
resentation was  a  material  warranty.  While 
section  2097  of  the  Civil  Code  provides  that 
"every  application  for  insurance  must  be  made 
in  the  utmost  good  faith,  and  the  representa- 
tioDB  contained  In  such  appiication  are  con- 
sidered as  covenanted  to  be  true  by  the  appli- 
cant," and  section  2098  prescribes  that  "any 
verbal  or  written  representations  of  facts  by 
the  assured  to  induce  the  acceptance  of  the 
risk,  if  material,  must  be  true,  or  the  policy 
is  void,*'  and  while  the  general  rule  Is  well 
settled  that  the  effect  of  a  material  warranty 
is  to  make  void  the  policy  if  the  statements 
made  are  not  literally  true,  without  regard  to 
the  willfulness  of  the  falsity  (11  Am.  &  Eng. 
Bnc.  Law,  291;  Bliss,  Ins.  S  88;  1  May,  Ins. 
I  156),  yet,  in  the  case  now  under  considera- 
tion, the  application,  which  is  made  a  part  of 
the  benefit  certificate,  while  statdng  that  the 
applicant  was  54  years  of  age  at  his  last  bUrtb- 
day,  also  states  that  he  declares  upon  his  hon- 
or that  the  statements  subscribed  are  each  of 
them  true,  *'to  the  best  of  my  knowledge  and 
belief.'*  This  qualification  was  not  called  to 
the  attention  of  the  jury  in  the  charge.  It 
cannot  be  said,  under  such  a  statement,  that 
the  applicant  assumed,  br  attempted  to  as- 
sume, the  whole  risk  of  his  answer  being  true. 
It  was  a  statement  that  he  believed  himself  to 
be  54  years  old,  and  that,  to  the  best  of  his 
knowledge,  his  statement  was  true.  It  was, 
therefore,  material  whether  or  not  the  appli- 
cant knew  his  statement  to  be  false.  The 
Gonrt,  by  its  charge,  instead  of  putting  the 
case  to  the  jury  in  this  light,  instructed  them, 
in  effect,  that  the  applicant  assumed  the 
whole  risk  of  the  consequences,  if  his  answer 
turned  out  to  be  untrue.  If  the  stat^nent 
had  been  made  without  this  qualification,  then 
the  sections  of  the  Code  above  cited  and  the 
general  rule  as  to  warranties  would  have  been 
applicable,  and  the  charge,  in  this  respect,  cor- 
rect. If  O'Connell's  statement  cohld  be  consid- 
ered as  amounting  to  a  warranty,  at  all,  it  was 
nothhig  more  than  a  warranty  that,  so  far  as  his 
Information  and  knowledge  extended,  he  was  54 
years  of  age  on  his  last  birthday.  Under  such 
warranty,  or  mere  representation,  whichever  it 
may  be  called,  in  order  to  have  defeated  a  recov- 
exy  upon  the  policy,  it  would  have  been  neces- 
sary to  show  that  the  applicant  knew,  or  had ' 
reason  to  believe,  that  he  was  over  54  years 
old  when  the  application  was  made.  See 
Hann  v.  National  Union,  97  Mich.  513,  56  N. 
W.  884,  where  the  statement  in  the  applica- 
tion and  certificate  were  almost  identical  with 
the  statements  here.    In  Olapp  v.  Association, 


146  Mass.  519,  16  N.  E.  433,  where  a  certifi- 
cate of  benefit  insurance  was  issued  on  the 
condition  that  the  statements  of  the  applica- 
tion, which  were  made  a  part  of  the  contract, 
were  'in  tOl  respects  true,"  and  an  acknowl- 
edgment at  the  end  of  the  application  recited 
that  the  applicant  does  "hereby  warrant  each 
of  the  foregoing  statements  to  be  true,  to  the 
best  of  my  knowledge  and  beliei;,  and  that  I 
have  not  concealed  any  material  information," 
agreeing  that  any  "untrue  or  fraudulent  state- 
ments" made  by  or  for  him  should  forfeit  the 
insurance,  it  was  held  that  the  words  *l)est 
knowledge  and  belief*  qualified  the  words 
"untrue  and  fraudulent  statements"  as  well 
as  the  word  **true."  In  that  case,  Devena, 
J.,  delivering  the  opinion  of  the  court,  said: 
"Undoubtedly;  the  acknowledgment  may, 
grammatically,  be  separated  into  two  parts,— 
the  first  a  warranty  that  the  statements  made 
are  true  according,  to  the  best  of  the  appli- 
cant's knowledge  and  belief,  and  the  second 
an  agreement  that  any  untrue  or  fraudulent 
statement  may  forfeit  the  contract  But,  if 
susceptible  of  such  a  grammatical  construc- 
tion, it  can  hardly  have  been  intended  that  it 
should  have  been  thus  understood.  Nor 
would  It  be  a  natural  construction,  and  one 
that  would  suggest  itself  to  an  applicant.  He 
could  not  suppose  that,  while  he  was  only  re- 
quired to  warrant  that  his  answers  were  true 
according  to  his  'knowledge  and  belief,'  his 
certificate  or  policy  wan  to  be  forfeited  if  an 
answer  honestly  made  should  prove  in  fact 
untrue.  The  language  used  in  the  form  of  an 
acknowledgment  does  not  suggest  any  idea 
so  much  in  the  nature  of  a  contradiction  as 
this.  •  •  ♦  These  forms  are  prepared  by 
the  Insurer  with  great  care  and  great  minute- 
ness of  detail.  They  are  often  signed  in  com- 
parative haste.  ♦  •  •  If  the  association 
had  intended  to  impose  a  forfeiture  of  his  cer- 
tificate upon  the  applicant  because  oiF  an  un- 
true statement,  while  it  had  only  required  of 
him  to  warrant  that  his  statements  were  true 
to  the  best  of  bis  knowledge  and  belief,  a  con- 
tract so  anomalous  should  have  been  clearly 
expressed.  It  must  be  presumed  that  the  de- 
fendant prepared  its  forms  of  application  and 
certificate  with  the  intention  both  of  protect- 
ing itself  against  fraud  and  of  securing  the  Just 
rights  of  the  assured  under  a  valid  contract 
It  is  reasonable  that  Its  words  should  be  con- 
strued against  itself,  rather  than  in  such  a 
manner  that  one  dealing  with  it  should,  by 
any  ambiguity,  be  deceived  as  to  his  rights." 
We  are  of  the  opinion  that  the  judge  should, 
in  the  case  at  bar,  have  submitted  to  the  jury 
the  question  as  to  whether  or  not  O'Connell 
acted  In  good  faith  in  making  his  answer  to 
the  question  about  his  age,  propoxmded  in  the 
application.  If  the  answer  was  made  in  good 
faith,— the  applicant  believing  it  to  be  true 
from  his  best  knowledge  upon  the  subject- 
then  the  plaintiff  would  have  been  entitled  to 
recover  as  against  the  plea  of  the  falsity  of 
the  answer;  but  if,  on  the  contrary,  the  an- 
swer did  not  state  the  matter  thereof  truly. 
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and  Intentionally  did  not  state  It  truly,  to  his 
best  knowledge  and  belief,  then  the  plaintiff 
would  not  have  been  entitled  to  recorer  as 
against  such  plea.  See  Anders  v.  Supreme 
Lodge,  51  N.  J.  Law,  175,  17  AH  119;  Mul- 
Tllle  y.  Adams,  19  Fed.  887;  Redman  y.  In- 
surance Co.,  47  Wis.  89,  1  N.  W.  393;  and  1 
May,  Ins.  §  161. 

2.  The  Judge  charged  substantially  that  the 
burden  was  upon  the  plaintiff  to  proye  that 
O'Conrell,  in  his  answer  to  the  question  in 
the  application,  truthfully  stated  his  age.  The 
action  was  complaint,  and  the  petition  said 
nothing  of  the  application,  referring  only  to 
the  policy,  a  copy  of  which  was  attached  to 
the  petition.  The  defendant  pleaded  that: 
"This  defendant  says  that  it  is  not  indebted  to 
the  plaintiff  tn  any  sum  whatever  upon  said 
certificate  of  insurance,  for  that  the  said  Cor- 
nelius 0*Connell  procured  the  same  to  be  is- 
sued to  him  by  false  and  fraudulent  representa- 
tions regarding  his  age  and  other  matters,  for 
the  purpose  of  inducing  said  conclaye  to  issue 
said  certlflxiate  contrary  to  Its  rules,"  etc.  The 
defendant  in  this  plea,  distinctly  alleged  fraud, 
and  the  rule  ordinarily  is  that  the  party  al- 
leging fraud  must  prove  it  There  is  nothing 
here  to  vary  the  rule.  The  burden  was  upon 
the  defendant  to  satisfy  the  jury  by  a  fair  and 
reasonable  preponderance  of  the  evidence  that 
O^Connell  made  false  and  fraudulent  represen- 
tations regarding  his  age,  for  the  purpose  of 
inducing  the  defendant  to  issue  him  the  cer- 
tificate. The  statements  in  the  application, 
being  qualified  as  being  true  to  the  best  of  the 
applicant's  knowledge  and  belief,  were  not 
conditions  precedent,  the  truth  of  which  plain- 
tiff had  to  prove  before  she  could  recover. 
Clapp  V.  Association,  supra.  In  Insurance 
Co.  V.  Sheppard,  85  Ga.  758, 12  S.  B.  21,  which 
was  complaint  on  an  Insurance  policy,  annexed 
to  the  petition,  nothing  being  said  in  the  peti- 
tion about  the  application,  Bleckley,  0.  J.,  de- 
livering the  opinion,  said:  ''Tested  by  the 
Code  (section  3392),  the  pleading  was  quite 
sufi^dent;  and  we  think  it  follows  that  in 
making  a  prima  facie  case  for  recovery  the 
action  is  to  be  treated  as  founded  on  so  much 
of  the  contract  as  Is  set  forth  in  the  policy, 
leaving  stipulations,  warranties,  and  condi- 
tions expressed  only  in  the  application  to  be 
brought  to  the  notice  of  the  court  defensively 
by  the  company.  This  view  of  the  relation  of 
the  policy  to  the  application  is  perhaps  sound. 
Independently  of  statutory  provisions."  See 
authorities  there  cited. 

3.  In  reference  to  the  other  charge  complain- 
ed of,  It  is  only  necessary  to  say  that,  wheth- 
er the  act  of  an  ofiicer  of  a  subordinate  lodge 
of  a  given  order  is.  In  a  particular  instance, 
binding  upon  the  supreme  conclave  of  the 
same  order,  depends  upon  the  relation  of  the 
former  to  the  latter,  as  defined  by  its  consti- 
tution and  by-laws,  and  upon  what  is  there- 
in provided;  and,  this  being  so,  it  cannot,  in 
the  absence  of  necessary  Information  on  these 
points,  be  intelligently  determined  whether  or 
not  the  payment  of  an  assessment  to  an  ofiicer 


of  the  subordinate  lodge,  would,  in  1^^  con- 
templation, be  a  payment  to  the  supreme  con- 
clave.   Judgment  reversed* 


(102  Ga.  6S4) 
WALLER  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  IS,  1897.) 

JUBT1F1A.BLB    HOMiOinB— InSTRUOTIOSS— EVIDBNOI 

—Testimony  op  Deceasid  WirNsas 
ON  Fgkmer  Trial. 

1.  It  was,  upon  the  trial  of  a  person  indicted 
for  the  offense  of  murder,  after  merely  reading 
to  the  jury  the  sections  of  the  Penal  Code  relat- 
ing to  the  various  grades  of  homicide,  including 
those  bearing  upon  justifiable  homicide,  save  that 
which  declares,  ^The  homicide  appearing  to  be 
Justifiable,  the  person  indicted  diall,  upon  the 
trial,  be  fully  acquitted  and  disdiarged,"  erro- 
neous to  sum  up  me  contentions  of  the  accused; 
the  same,  if  true,  malcing  a  clear  case  of  justi- 
fiable homicide,  without  distinctly  informing  the 
jury  that,  if  the  accused  were  justifiable  in  his 
act,  he  should  be  acquitted. 

2.  Where  a  writing  containing  the  testimony  of 
a  witness  who  was  sworn  upon  a  former  trial, 
but  who  had  since  died,  is  offered  In  evidence,  all 
of  such  testimony  which  is  relevant  and  material 
should  be  received;  and,  while  the  party  offering 
it  is  not  bound  to  read  the  entire  testimony,  those 
portions  of  it  not  read  by  him  may  be  read  by 
the  opposite  party,  as  evidence  introduced  by  him 
who  first  offers  it. 

8.  The  foregoing  notes  cover  the  material  ques- 
tions presented  for  decision  by  the  present  rec- 
ord. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Charlie  Waller  was  convicted  <rf  voluntary 
manslaughter,  and  brings  error.    Reversed. 

John  R.  Cooper  and  Marion  Harris,  for 
plaintiff  in  error.  Robt  Hodges,  SoL  Gen., 
for  the  State. 

ATKINSON,  J.  1.  Waller  was  indicted  for 
the  offense  of  murder,  and  was  found  guilty  of 
voluntary  manslaughter.  Upon  his  trial,  the 
evidence  offered  by  the  state  was  sufficient,  if 
believed  by  the  Jury,  to  support  the  verdict; 
but,  according  to  the  statement  of  the  accused, 
he  made  out  a  clear  case  of  Justifiable  homi- 
cide. The  trial  Judge  gave  in  diarge  to  the 
Jury,  reading  from  the  Penal  Code,  the  provi- 
sions of  our  law  bearing  upon  the  offense  of 
murder  and  voluntary  manslaughter,  and  like- 
wise gave  in  charge  to  the  Jury  the  law  de- 
fining Justifiable  homicide.  He  undertook  to, 
and  did,  state  accurately  the  contentions  of 
t&ct  both  upon  the  part  of  the  state  and  upon 
the  part  of  the  accused,  and  charged  the  Jury 
correctly  in  regard  to  this  statement,  bat  did 
not  either  read  to  the  Jury  section  76  of  the 
Penal  Code,  which  provides,  "The  homicide 
appearing  to  be  Justifiable,  the  pereon  Indicted 
shall,  upon  the  trial,  be  fully  acquitted  and 
discharged,"  or  otherwise  inform  them  that,  if 
they  found  the  contentions  of  the  accused  well 
founded  in  fact,  he  would  be  entitled,  upon 
principles  of  self-defense,  to  a  verdict  of  not 
guilty.  Complaint  is  made  that  the  faUore  of 
the  judge  to  give  this  instruction  was  preju- 
dicial to  the  accused,  and  we  think  this  com- 
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plaint  to  W€ll  fonnded.  The  principle  of  homi- 
cMe  in  self-defense  was  directly  Involyed  in 
this  case,  and  the  accused  was  entitled,  as  a 
8ut)stantlye,  afllnnative  defense,  to  the  bene- 
fit of  hto  contrition  that  the  homicide  was 
really  justifiable.  It  is  true  that,  in  the 
course  of  his  instructions,  the  trial  Judge  char- 
ged the  Jury  that,  if  the  accused  were  neither 
guilty  of  murdo:  nor  voluntary  manslaughter, 
he  should  be  acquitted;  but  he  did  not  at  any 
time  state  to  them  what  should  be  their  find- 
ing in  the  event  they  found  he  was  Justified  in 
his  act  The  effect  of  this  instruction  was  to 
give  to  the  accused  the  benefit  of  his  theory  of 
Justifiable  homicide  only  as  a  negative  de- 
fense, and  authorized  the  Jury  to  consider  the 
facts  appearing  in  support  of  that  theory  only 
in  so  far  as  it  tended  to  negative  the  idea  of 
his  guilt  either  of  murder  or  voluntary  man- 
siaoghter,  whereas  Justifiable  homicide  is  in 
law  itself  a  substantive  and  afilrmative  de- 
fense, and,  if  found  well  supported  in  fact, 
tko  accused  would  be  entitled  to  an  acquittal, 
without  reference  to  the  evidence  which  ap- 
parently tended  to  convict  him  of  the  off^ise 
«f  murder  or  voluntary  manslaughter.  The 
omission  complained  of  was  evidently  the  re- 
sult of  an  oversight)  upon  the  part  of  the  learn- 
ed Judge  who  presided  in  this  case,  but  it 
was,  nevertheless,  effectual  to  withdraw  from 
the  Jury  the  consideration  of  his  theory  of 
Justifiable  homicide  as  a  separate,  substan- 
tive defense  to  the  indictment  The  Judge 
recognized  the  right  of  the  accused  to  make 
a  statement  In  his  own  behalf,  and,  in  the 
course  of  his  instructions,  stated  fully  to  the 
Jury  the  contentions  of  the  accused  based  upon 
that  statement,  but,  as  we  have  seen  before, 
omitted  to  tell  them  what  result  would  fol- 
low if  they  found  his  statement  true,  and  that 
in  fact  the  homicide  was  Justifiable.  The 
practical  effect  of  this  was  the  denial  to  the 
defendant  of  the  right  to  have  the  theory  fa- 
vorable to  him,  which  was  based  upon  his 
statement,  considered  by  the  Jury,  and  we  are 
therefore  constrained  to  hold  that  therehi  error 
was  committed. 

2.  During  the  trial  the  state  offered  in  evi- 
dence the  stenographic  report  of  the  testi- 
mony of  a  witness  sworn  on  behalf  of  the  state 
In  the  former  trial  of  the  same  case^  and  who 
had  since  died,  and  read  to  the  Jury  the  direct 
examination  of  such  witness.  To  the  intro- 
duction of  this  evidence,  counsel  for  the  ac- 
cused objected,  upon  the  ground  that,  with- 
out the  cross-examination  also  being  read  in 
evidence  by  the  state,  no  part  of  the  testimony 
of  such  witness  was  admissible.  From  the 
confused  statement  of  the  facts  as  they  appear 
in  the  record,  we  glean  that  the  court  admit- 
ted the  testimony  of  the  deceased  witness,  but 
required  the  solicitor  general  to  read  only  such 
portions  of  it  as  he  deemed  material  to  the 
state's  case,  announcing  to  the  counsel  for  the 
accused  that  he  might  read  the  remainder  if 
he  saw  proper  This  was  not  done  by  counsel 
for  the  accused,  and  he  complains  that  the 
court  erred  in  not  requiring  the  solicitor  gen- 


eral to  read  the  entire  testimony.  We  think 
there  was  uo  error  in  this  ruling.  The  ac- 
cused offered  no  evidence  which  was  excluded. 
The  state  offered  the  entire  testimony  which 
was  received.  Having  been  offered  by  the 
state,  the  counsel  for  the  accused  was  author- 
ized to  read  in  evidence,  as  testimony  coming 
from  the  state,  all  such  portions  of  such  evi- 
dence as  were  material  to  the  issue,  and  with- 
out prejudice  to  any  right  which  he  might 
have  had  arising  from  the  fact  that  he  intro- 
duced no  evidence.  When  the  state  offered 
the  testimony  of  the  deceased  witness,  It 
might  be  analogized  to  the  condition  of  af- 
fairs that  would  exist  if  the  witness  wa%  in 
life,  and  had  been  offered  to  testify  on  behalf 
of  the  state.  In  that  event  the  state  would 
have  been  entitled  to  have  subjected  him  to  a 
direct  examination,  but  would  not  have  been 
required  to  have  cross-examined  him  at  the  in- 
stance of  the  accused;  and  if  the  accused  omit- 
ted, for  any  reason,  to  draw  from  him  facts 
within  his  knowledge,  such  failure  would  af- 
ford no  ground  for  the  rejection  of  that  por- 
tion of  the  testimony  elicited  upon  the  dhect 
examination.  The  cross-examination  is  a 
privilege  of  which  the  accused  is  entitled  to 
avail  himself  if  he  see  proper.  So,  the  right 
to  read  in  evidence  the  relevant  portions  of  the 
testimony  of  the  deceased  witness  elicited  ui>- 
on  his  cross-examination  was  a  privilege  of 
which  the  accused  might  avail  himself,  but 
which  he  waived  in  failing  to  read  to  the  Jury 
such  portions  of  the  testimony.  His  failure 
to  read  the  cross-examination  offered  no  rea- 
son for  the  rejection  as  evidence  of  those  facts 
elicited  upon  the  direct  examination.  Again, 
such  a  proceeding  may  be  likened  to  the  read- 
ing of  Interrogatories  in  a  civil  case.  The 
party  offering  the  answers  is  not  bound  to 
read  both  the  direct  and  cross  examination. 
If  he  read  either,  he  adopts  the  witness  as  one 
Introduced  by  himself,  and  the  other  party  to 
entitled  to  read  the  cross-examination  with- 
out being  held  to  have  introduced  evidence 
upon  his  own  behalf.  This  being  true,  and 
counsel  for  the  accused  not  having  elected  to 
read  the  cross-examination,  we  think,  affords 
no  ground  for  the  rejection  of  the  testimony 
elicited  by  the  direct  examination  of  the  de- 
ceased witness.  Counsel  for  the  accused  was 
at  liberty  to  have  done  so  had  he  desired. 
Having  failed,  he  waived  his  privilege,  and 
could  not,  by  his  failure  to  read  such  examina- 
tion, deprive  the  state  of  the  testimony  to 
which  it  was  entitled.  This  case  does  not 
fkll  within  the  principle  ruled  in  the  case  of 
Burnett  v.  State,  87  Ga.  622,  13  S.  E.-552.  In 
that  case  the  state  offered  a  portion  of  the 
testimony  of  the  witness  delivered  upon  a  for- 
mer trial  for  the  purpose  of  impeaching  his 
statement,  he  being  himself  then  on  trial  In 
this  case  the  stenographic  report  of  a  de- 
ceased witness  was  offered  as  original  evidence 
of  the  facts  within  his  knowledge. 

3.  There  are  no  other  questions  of  law  in- 
volved in  the  present  case  which  require  con- 
sideration, and,  inasmuch  as  the  Judgment  to 
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rey'eraed,  we  foxbear  to  ezpresft  any  opinion 
upon  the  probative  value  of  any  of  the  evi- 
dence which  appears  In  the  record.  Because 
of  the  failure  of  the  judge  to  charge  as  here- 
inbefore Indicated,  the  Judgment  of  the  court 
denying  a  new  trial  Is  reversed.  Judgment 
reversed.    All  the  Justices  concurring. 


(100  Gku  686) 

THOMPSON  et  al.  v.  WATERMAN  et  aL 
(Supreme  Court  of  Georgia.  March  22,  1897.) 
Attach MBHT  —  Claims  of  Thiud  Pbrsons  — Evi- 

DSNOB  —  BURDIN   OF    PrOOF  —  OBJECTIONS    TO 

EviDBNCi  —  Appbal  —  Review  —  Objections 
Waived. 

1.  Where,  in  a  claim  case,  the  burden  of  proof 
is  on  the  claimant,  he  must  show  title  in  him- 
self; and  this  he  cannot  do  by  proving  title  in  a 
third  person. 

2.  Points  presented  in  the  record,  but  not  ar- 
gued in  this  court,  will  not  be  considered. 

8.  The  question  whether  or  not  error  was 
committed  in  admitting  evidence  is  not  proper- 
ly made  unless  it  appears  that  the  evidence  was 
objected  to  when  offered,  and  the  nature  of 
the  objection  or  objections  then  made  must  also 
be  set  forth. 

4.  Alleged  error  In  suppressing  the  answers 
to  interrogatories  on  account  of  irregularities  or 
defects  in  the  execution  thereof  cannot  be  con- 
sidered when  it  does  not  appear  what  evidence 
the  answers  contained. 

5.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  In  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond;  W.  F. 
Bve,  Judge. 

Action  In  attachment  by  Waterman  &  Ck>. 
against  J.  W.  Snowden,  In  which  the  attach- 
ment was  levied  on  certain  property  which 
was  claimed  by  Thompson  &  Son.  There 
was  a  verdict  finding  the  property  subject, 
and  an  order  overruling  the  claimants'  mo- 
tion for  new  trial,  and  they  bring  error. 
Affirmed. 

Arnold  &  Arnold  and  B.  B.  Baxter,  for 
plalntttTs  In  error.  Fleming  &  Alexander, 
for  defendants  In  error. 

COBB,  J.  An  attachment  sued  out  by  Wa- 
terman &  Co.  against  J.  W.  Snowden  was 
levied  upon  certain  mules  which  were  claim- 
ed by  Thompson  &  Son.  There  was  a  ver- 
dict finding  the  property  subject,  and,  claim- 
ants' motion  for  a  new  trial  being  overruled, 
they  excepted. 

1.  Where  a  levy  has  been  made  upon  per- 
sonal property  which  Is  claimed  by  a  third 
person,  and  It  appears  that  at  the  time  of  the 
levy  the  defendant  In  attachment  was  In 
possession,  the  burden  is  upon  the  claimant 
to  show  title  to  the  property.  The  posses- 
sion of  the  defendant  Is  presumptive  evi- 
dence of  title  in  him,  and  therefore  makes 
out  a  prima  facie  case  for  the  plaintiff  In 
attachment  The  burden  being  upon  the 
claimant,  he  cannot  carry  this  burden  by 
showing  that  some  other  person  than  himself 
has  the  title,  and  that,  therefore,  the  levy 
should  not  be  allowed  to  proceed.     He  Is  al- 


lowed to  come  Into  court  to  assert  his  title, 
and,  if  he  has  no  title.  It  is  a  matter  of  no 
concern  to  him  that  some  other  perscm's 
property  may  be  wrongfully  seized  or  eoM 
by  the  sheriff.  Robinson  v.  Schly,  6  GkL  516; 
Moody  V.  Travia,  76  Ga.  833(3). 

2,  3.  Where  counsel  argue  their  cases  In 
this  court  by  briefs  alone,  If  points  presented 
in  the  record  are  not  Insisted  on  In  the  briefs 
this  court  will  consider  them  as  abandoned. 
Where  complaint  is  made  that  evidence  is 
admitted  which  ought  to  have  been  ruled  oat. 
It  should  appear  in  the  record  not  only  tliat 
objection  was  made  when  It  was  admitted, 
but  also  what  the  objection  was,  and  whmt 
was  the  ruling  of  the  court  on  the  objection. 
This  court  cannot  correct  the  errors  of  tihe 
court  below  unless  the  record  shows  wliat 
are  the  errors  complained  of. 

4.  Where  the  error  complained  of  in  fhe 
motion  for  a  new  trial  Is  that  the  court  err- 
ed In  suppressing  the  answers  to  certain  In- 
terrogatories because  the  interrogatories  had 
not  been  executed  and  returned  in  the  manner 
prescribed  by  law,  and  the  record  here  does 
not  disclose  what  the  answers  contain,  so  Hutt 
It  can  be  determined  whether  the  evidence 
thus  suppressed  was  relevant  or  material, 
this  court  will  not  review  the  decision  of  tbe 
court  below  on  the  question  of  the  alleged  it- 
regularities  or  defects  in  execution. 

5.  An  examination  of  the  record  shows 
that  there  was  abundant  evidence  to  sustain 
the  verdict,  and  we  find  no  error  of  law 
which  requires  the  granting  of  a  new  triaL 
Judgment  affirmed. 


aOO  Oft.  584) 
GORDON  et  al.  v.  OLLTFF  et  at 
(Supreme  Court  of  Georgia.    March  22,  1897.) 
Appeal— Ravi EW—SuppiciajiCT  of  Evidbncb. 
This  being  a  writ  of  error  from  a  judgment 
refusing  a  second  new  trial,  and  the  only  ex- 
ceptions being  that  the  verdict  is  contrary  to 
law  and  contrary  to  evidence,  and  there  being 
some  evidence  to  support  the  finding,  the  dis- 
cretion of  the  trial  judge  in  refusing  a  new  trial 
will  not  be  controlled. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bullock  county; 
R.  L.  Gamble,  Judge. 

Action  by  Gordon  &  Co.,  to  the  use,  etc^ 
against  J.  F.  OUlfT  and  J.  W.  OlUff,  adminis- 
trators of  the  estate  of  W.  W.  OUlff,  deceas- 
ed. In  which  there  was  a  verdict  for  defend- 
ants. There  was  a  judgment  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial,  and 
plaintiffs  bring  error.    Affirmed. 

McDonnell  &  Gordon,  for  plaintiffs  in  er- 
ror. Groover  &.  Johnston,  for  defendants  tn 
error. 

ATKINSON,  J.  Gordon  &  Co.  brought  suit 
against  J.  F.  and  J.  W.  Olliff,  admlnJstratora 
of  W.  W.  Olliff,  upon  a  promissory  note  driv- 
en by  W.  W.  OUlff  to  W.  W.  Gordon  ft  Co.. 
dated  February  25,  1882,  for  the  principal 
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Bum  of  98,198.67,  with  Interest  after  matorl- 
ty  at  8  per  cent  per  annum;  having  a  credit, 
dated  July  24, 1893,  of  $2,758.80.  There  was 
a  plea  of  the  general  issue^  plea  of  payment, 
and  a  plea  of  recoupment.  Under  the  ylew 
we  take  of  the  present  case,  It  is  only  necesr 
sary  to  consider  the  plea  of  payment  The 
issues  made  in  this  case  have  been  twice 
presented  to  a  jury,  and  in  both  Instances  the 
finding  has  been  adverse  to  the  plaintUffs, 
Upon  their  motion  the  first  verdict  was  set 
aside,  and  a  new  trial  awarded.  The  trial 
judge  refused  to  set  aside  the  second  ver- 
dict and  error  is  assigned  upon  that  refusal. 
Upon  the  trial,  touching  the  subject  of  pay- 
ment one  of  the  defendants  testified  to  the 
effect  that  W.  W.  OUilf  was  his  llather;  that 
his  father  was  the  maimer  of  the  promissory 
note  sued  upon;  that  after  the  death  of  his 
father,  he  (witness)  went  to  the  office  of  the 
plaintiffs,  and,  in  the  course  of  a  business 
conversation  relating  to  matters  pending  be- 
tween himself  individually  and  the  plaintiffs, 
W.  W.  Gordon,  a  member  of  the  plaintiffs' 
firm,  complained  very  bitterly  of  the  failure 
of  the  witness*  father  to  comply  with  cer- 
tain engagements  into  which  the  senior  01- 
Uff  had  entered  with  the  plaintiffs;  that 
thereupon  he  said  to  said  Gordon,  ''If  my  fa- 
ther owes  you  anything,  you  can  take  it  out 
of  the  account  of  J.  W.  Olliff  &  Go.;"  and 
that  thereupon  he  rejoined  that  the  senior 
OlUff  owed  the  plaintiffs  nothing.  Hie  plain- 
tlfCs,  on  the  contrary,  at  the  trial,  produced 
the  note  sued  upon;  and,  testifying  on  be- 
half of  his  firm,  W.  W.  Gordon  denied  that 
any  such  conversation  had  taken  place  be- 
tween, himself  and  the  witness,  but  stated 
that  the  amount  which  appeared  to  be  due 
on  the  promissory  note  was  still  due  and  un- 
paid. Upon  this  conflict  of  evidence,  the 
jury  found  in  favor  of  the  defendants.  If 
this  were  an  exception  to  the  first  grant  of  a 
new  trial,  it  Is  quite  likely  that  this  court 
would  direct  a  new  trial  to  be  had,  if,  under 
the  circumstances  of  this  case,  it  had  been 
refused  by  the  trial  judge;  but  it  is  a  rule 
of  universal  acceptance  in  this  court  that 
i'f  there  be  any  evidence  to  support  a  ver- 
dict rendered  after  the  grant  of  one  new 
trial  to  the  same  party,  the  discretion  of  the 
trial  judge  with  respect  to  those  matters  will 
not  be  controlled.  This  is  a  salutary  rule, 
which,  though  resulting  sometimes  in  hard- 
ship to  parties,  is  necessarily  applied,  in  or- 
der that  there  may  be  an  end  to  litigatipn. 
The  trial  judge  has  a  broad  discretion  with 
respect  to  these  matters.  The  responsibility 
is  with  this  court  to  see  that  the  law  is  ad- 
ministered. The  responsibility  is  with  him 
to  see  that  abstract  Justice  Is  attained.  He 
had  before  him  both  of  the  witnesses  testi- 
fying to  the  confileting  statements  which  the 
jury  undertook  to  reconcile  upon  some  the- 
ory satisfactory  to  themselves.  The  solu- 
tion by  the  jury  of  the  problems  submitted 
to  them  was  approved  by  the  trial  Judge, 
and  while  we  are  not  prepared  to  say,  look- 


ing at  the  record  alone,  that  we  would  have 
given  the  case  the  same  direction,  we  do  not 
feel  at  liberty  to  control  the  discretion  of  the 
upright  able^  and  conservative  Judge,  who, 
presiding  at  the  trial,  alfterwards  refused  a 
new  trial  upon  the  merits  of  the  controversy. 
In  accordance  with  the  well-established  rule 
of  law  applied  to  like  cases  in  this  court 
there  being  some  evidence  to  support  the 
verdict  the  Judgment  of  the  trial  Judge  must 
stand.    Judgment  affirmed* 


(100  Ga.  5»7) 
THORPE  V.  ATWOOD. 
(Supreme  Court  of  Georgia.    March  22,  1807.) 

Unlawful  Entry— What  CJokstitutbs. 

Upon  the  trial  of  a  proceeding  instituted 
against  an  intruder  under  section  4072  of  the 
Code,  title  to  the  premises  in  dispute  is  not  in- 
volyed,  except  in  so  far  as  it  bears  upon  the 
gaestion  of  possession;  and  where  one  is  in  ac- 
tual possession  of  a  portion  of  a  tract  of  land 
under  a  deed,  which,  though  it  may  not  be  good 
as  title,  is,  neyertheless,  good  as  color,  the  en- 
try of  another  upon  a  portion  of  the  same  prem- 
ises hi  bad  faith,  without  the  consent  of  the  per- 
son so  in  possession,  is  unlawful,  and  he  may  be 
evicted  as  an  intruder,  even  though  he  may  him- 
self have  entered  under  a  pretended*  daim  of 
title. 
(Syllabus  by  the  Court) 

Brror  from  superior  court  Mcintosh  coun- 
ty; B.  Failigant  Judge. 
'Syectment  by  one  Atwood  against  one 
Thorpe  in  which  there  was  a  verdict  for 
plaiptifF.  There  was  an  order  overruling  a 
motion  for  a  new  trial,  and  defendant  brings 
error.    Affirmed. 

Walter  A*  Way,  for  plalntUE  in  error.  Gi- 
quilliat  &  Stubbe,  tot  defendant  hi  «rror. 

ATKINSON,  J.  Under  section  4072  of  ^e 
Code,  Atwood  sued  out  a  proceeding  to  ^ect 
Hiorpe  as  an  intruder  npim  certain  prenUses 
described  in  the  afDdavit  which  was  the 
foundation  of  the  proceeding.  The  defend- 
ant filed  a  counter  affidavit  in  terms  of  the 
statute,  and,  the  papers  being  returned  t» 
the  superior  court  an  issue  was  formed,  and 
submitted  to  a  jury.  Upon  the  trial  of  the 
case  the  plahitiflr  introduced  a  deed  from 
the  administrator  of  S.  R.  J.  Thorpe,  who 
died  \n  possession  of  the  premises.  The  ad- 
ministrator testified  that  in  pursuance  of 
the  sale  of  the  property  in  question  as  of  the 
estate  of  his  intestate  he  placed  Atwood, 
the  plaintifT,  who  was  the  purchaser  at  that 
sale,  in  possession,  and  that  Atwood  remain- 
ed in  possession,  by  a  tenant  for  a  consider- 
able time;  that  while  the  premises  were 
temporarily  unoccupied  by  a  tenant  the  de- 
fendant Thorpe  'teeaked  in  and  took  pos- 
session." The  defendant  introduced  a  deed 
from  8.  R.  J.  Thorpe  to  Mrs.  W.  L.  Thorpe, 
the  wife  of  the  defendant  and  swore  that 
he  entered  into  possession  of  the  premises 
under  that  deed,  and  in  good  faith.  Upon 
the  introduction  of  this  deed,  it  was  at- 
tacked by  the  plaintlfr  as  a  forgery,  ap 
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there  seems  to  have  been  an  Issue  fonned 
upon  the  validity  of  the  deed  In  this  proceed- 
ing. There  was  must  evidence  upon  the  var 
lidity  of  the  deed,  ^nd  upon  consideration  of 
the  whole  case  the  Jury  pronounced  It  a  for- 
gery. It  came  from  the  possession  of  the 
defendant  and  his  wife,  and  there  was  no 
suggestion  that  any  person  other  than  the 
defeofdant  and  his  wife  were  concerned  In 
Its  execution,  or  had  ever  claimed  any  rights 
under  it,  and  upon  the  final  trial  of  the  case  the 
Jury  found  against  the  defendant  A  motion 
for  new  trial  was  made  upon  several  grounds, 
among  others,  that  the  verdicts  were  con- 
trary to  law,  evidence,  etc,,  because  of  new- 
ly-discovered evidence,  and  because  .of  an 
alleged  error  committed  by  the  presiding 
Judge  in  refusing  to  rule  out  the  deed  under 
which  the  plaintiff  claimed  from  the  admin- 
istrator of  S.  R.  J.  Thorpe,  upon  the  ground 
that  It  was  not  accompanied  by  the  order  of  the 
ordinary  authorizing  the  sale.  This  motion 
was  overruled,  and  defendant  excepted. 

We  are  not  prepared  to  say  that  upon  the 
trial  of  an  issue  of  this  character  it  is  com- 
petent to  form  and  try  a  distinct  Issue  of 
forgery  in  the  execution  of  a  deed  such  as  is 
authorized  by  section  2712  of  the  Code,  but 
all  of  the  evidence  admissible  upon  the  trial  of 
that  specific  issue  would  likewise  be  admissible 
upon  a  trial  of  the  Issue  formed  in  this  case, 
for  the  purpose  of  determining  whether  or 
not  the  entry  of  tlie  defendant  was  really  in 
good  faith,  and  under  a  claim  of  right  It  is 
possible  for  one  to  enter  into  the  possession 
of  premises  in  good  faith,  even  under  a 
forged  deed,  but  the  circumstances  attendant 
upon  the  execution  of  the  forgery  are  admis- 
sible In  evidence  as  throwing  light  upon  the 
bona  fides  of  entry.  Under  the  evidence 
presented  in  this  case^  if  the  deed  were  in 
fact  a  forgery,  it  would  have  been  morally 
impossible  for  the  defendant  to  have  entered 
in  good  faith  under  an  honest  claim,  of  right 
based  upon  such  a  deed.  The  forgery,  if 
committed  at  all,  was  so  hitimately  associ- 
ated with  his  possession  both  of  the  forged 
deed  and  of  the  premises  hi  pursuance  of 
the  deed,  that  it  would  be  impossible  to  sep- 
arate the  two.  Upon  the  trial  of  issues  of 
this  class,  title  to  the  premises  in  dispute  is 
not  involved,  except  In  so  far  as  it  bears  upon 
the  question  of  possession  and  the  bona  fides 
of  the  entry;  and  where  one  is  in  possession 
of  a  portion  of  a  tract  of  land  under  a  deed, 
claiming  it  in  good  faith,  which,  though  not 
good  as  title,  is  nevertheless  good  as  color, 
the  entry  of  another  upon  the  same  prem- 
ises In  bad  faith,  without  the  consent  of  the 
person  so  in  possession,  is  unlawful,  and  he 
may  be  evicted  as  an  intruder,  even  though 
he  may  have  entered  under  a  pretended  claim 
of  title.  If  the  claim  of  title  be  vicious,  be- 
cause it  is  made  in  bad  faith,  this  leaves  him 
still  an  intruder,  and  subject  to  eviction  as 
such.  A  person  who  accepts  a  forged  deed, 
with  knowledge  of  the  forgery,  cannot  take 
possession  under  a  legal  claim  of  right  in 


good  faith;  and  therefore,  whether  a  tjft- 
cial  issue  oi  forgery  was  properly  made  In 
the  present  case  or  not,  the  evidence  was 
suflldent  to  authorize  the  Jury  to  find  against 
him  as  an  taitruder.  What  we  have  hereto- 
Itore  said  with  respect  to  the  question  as  to 
title  to  the  premises  not  being  involved  ren- 
ders unnecessary  a  decision  as  to  whether 
the  deed  of  the  plaintiff,  to  which  the  de- 
fendant made  objection,  was  properly  admit- 
ted. Whether  a  valid  conveyance  or  not  it 
was  good  as  color  of  title,  and  under  that  the 
plaintiff  was  holding  peaceable  possession  at 
the  time  of  the  Intrusion  of  the  defendant 
Upon  an  examination  of  the  newly-discov- 
ered evidence,  we  do  not  think  it  sufficiently 
material  to  Justify  overruling  the  discretion 
of  the  trial  Judge  In  refusing  to  grant  a  new 
trial.    Judgment  affirmed. 
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SIMMS  V.  FREIHERR. 

(Supreme  Court  of  Qeorgia.    March  22,  1897.) 

AoTio!7  TO  Reforx  Tkust  Dbbd  —  Nboessart 
Parti BS — ^Lipb  Est atb8<— Sals  avtbb  Death  ov 
LiPB  Tbnant  —  Rights  of  Pubohasbbs  abd 
Remain  dbr-Mbn. 

1.  Where  a  trust  is  raised,  onder  which  a  life 
estate  is  created  in  favor  of  a  named  person, 
with  remainder  over  to  certain  other  persons, 
falling  within,  and  designated  only  by  reference 
to,  a  class,  and  upon  the  death  of  the  life  tenant 
her  personal  representative  undertakes  to  con- 
vey the  fee,  himself  becoming  indirectly  the  pur- 
chaser, upon  a  bill  filed  by  a  person  claiming  in 
remainder,  for  the  purpose  of  reforming  the 
original  trust  deed  to  the  extent  of  declaring  who 
was  entitled  In  remainder,  only  the  person  who, 
as  the  representative  of  the  deceased  life  ten- 
ant •old  the  property,  and  in  his  own  right  aft- 
erwards became  the  purchaser,  was  a  necessary 
party  defendant;  and  a  decree  in  favor  of  a  giv- 
en person,  claiming  in  remainder,  was  bindmg, 
not  only  upon  the  defendant  bat  upon  aU  per- 
sons claiming  through  him;  and  especially  is  this 
true  as  to  one  who  took  with  notice  of  the  re- 
mainder estate. 

2.  An  administrator  who,  under  such  drcum- 
stances,  purchases  the  property  of  which  his  in- 
testate died  in  possession,  acquires  no  title;  and 
if  he  attempts  to  create  a  lien  thereon,  and  the 
instrument  relied  upon  to  create  the  lien  re- 
fers, for  the  purpose  of  defining  the  interest  of 
the  person  executing  it  to  the  original  instm- 
ment  creating  the  trust  an  inspection  of  which 
would  disclose  the  existence  of  an  outstanding 
estate  in  remainder,  the  person  receiving  the 
lien  is  charged  in  law  with  notice  of  the  aoverss 
claim  of  the  remainder-man,  and  takes  subject 
to  his  right 

8.  Where,  as  in  such  a  case,  the  life  estate  is 
extinguished  by  the  death  of  the  life  tenant  be- 
fore the  execution  of  the  Instrument  by  which 
it  was  sought  to  create  the  lien,  there  was  noth- 
ing to  which  it  could  attach,  and  therefore,  in  a 
contest  between  the  holder  of  the  alleged,  lien 
and  the  tenant  entitled  in  remainder,  wherein 
the  former  seeks  to  subject  the  property  to  the 

Eiyment  of  the  debt  securedv  the  latter  should 
ave  prevailed. 

4.  No  error  of  law  was  committed,  and  the 
verdict  is  fully  supported,  if  not  demanded,  by 
the  evidence. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Chatham  county: 
R.  Falligant  Judge. 
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Action  by  the  Merchants*  ft  Mechanics' 
Loan  Association  against  U.  L.  Houston,  in 
which  there  was  a  Judgment  for  plaintiff, 
and  a  sale  of  certain  property,  the  proceeds 
of  which  were  credited  on  the  execution. 
Afterwards  the  execution  was  transferred  In 
writing  to  one  Simms,  and  levied  on  a  por- 
tion of  a  certain  lot  which  was  claimed  by 
Frank  Preiherr.  There  was  a  Judgment  de- 
claring the  property  levied  on  not  subject, 
and  an  order  denying  a  motion  for  new  trial, 
and  Slmms  brings  error.    Affirmed. 

A.  G.  Wright,  for  plaintiff  in  errcnr.  Isaac 
Beckett  and  Sausiqr  &  Saussy,  for  defendant 
In  error. 

ATKINSON,  J.  On  the  2d  day  of  May, 
1866,  Margaret  Stiles  conveyed  to  Archy  Jor- 
dan, as  trustee,  lot  No.  34  in  North  Oglethorpe 
ward,  in  the  city  of  Savannah;  the  same  to 
be  held  in  trust  for  Diana  Jordan,  wife  of 
Archy  Jordan,  for  life,  and  after  her  death 
to  such  child  or  children  as  she  might  leave 
at  the  time  of  her  death,  share  and  share 
alike,  with  power  to  sell  for  reinvestment 
This  deed  was  recorded  on  May  2, 1866.  Dur- 
ing the  lifetime  of  Archy  Jordan,  with  the 
assent  of  Diana  Jordan  he  conveyed  to  U.  L. 
Houston  the  eastern  portion  of  this  lot 
Diana  Jordan  afterwards  died  In  possession 
of  the  western  portion  of  the  lot,  which  por- 
tion constitutes  the  premises  now  in  dispute; 
and  U.  Jm  Houston  took  out  letters  of  admin- 
istration upon  her  estate,  and,  under  and  by 
virtue  of  his  authority  as  administrator,  sold 
It  to  one  Theus,  who,  within  a  few  days 
thereafter,  reconveyed  the  same  to  Houston, 
the  administrator.  The  deed  to  Theus  was 
recorded  on  September  21,  1884,  and  the 
deed  from  Theus  to  Houston  was  recorded 
on  December  2,  1884.  On  October  4,  1884, 
and  January  26,  1885,  respectively,  Houston 
executed,  in  accordance  with  section  1969 
of  the  Code,  to  the  Merchants'  &  Mechanics' 
Loan  Association,  two  deeds,  with  bonds  to 
reconvey,  which  deeds  covered  the  entire  lot 
No.  34,  North  Oglethorpe  ward.  Savannah, 
embracing  the  western  half  thereof,  which  is 
now  the  premises  in  dispute;  each  of  the 
bonds  being  for  $1,000.  Each  of  these  deeds 
contained  a  reference  to  the  deed  from  Mar- 
garet Stiles  to  Archy  Jordan,  trustee,  convey- 
ing the  same  property,  dated  May  2, 1866,  and 
referred  to  these  deeds  as  the  origin  of  Hous- 
ton's title.  To  the  March  term,  1886,  of  Cha^ 
ham  superior  court,  Diana  Bryan  filed  a  bill 
against  IT.  L.  Houston,  Thomas  Theus,  and 
Margaret  V.  Stiles,  in  which  she  alleged, 
among  other  things,  that  she  was  the  person 
who  was  entitled  In  remainder  under  the 
deed  from  Margaret  Stiles  to  Archy  Jordan, 
and  prayed  that  Houston  be  enjoined  from 
the  administration  of  the  premises  in  dispute 
as  a  part  of  the  estate  of  Diana  Jordan,  de- 
ceased. There  were  many  allegations  of 
frand  and  wrongdoing  against  Houston  and 
Theus  in  the  premises,  and  the  suit  finally 
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resulted  in  a  decree  which  declared  that  the 
complainant,  Diana  Bryan,  was  in  fact  the 
person  entitled  in  remainder,  and  vested  the 
remainder  estate  in  her.  The  effect  of  this 
decree  was  tp  fix  the  person  in  whom  the  re- 
mainder estate  vested.  Under  the  deeds 
which  had  been  previously  executed  by  Hous- 
ton to  the  Merchants'  &  Mechanics'  Loan 
Association,  that  association  sued  its  claim 
to  Judgment,  taking  a  general  Judgment 
against  Houston,  and  subsequently  procured 
the  Judgment  to  be  amended  so  as  to  make  it 
a  special  lien  upon  the  property  covered  by 
the  deed  from  Margaret  Stiles  in  trust  to 
Archy  Jordan.  The  execution  Issued  upon 
this  Judgment  was  levied  upon* the  eastern 
portion  of  this  lot,  which  was  sold  on  August 
6,  1889,  for  $410,  which  was  credited  on  the 
execution.  The  portion  thus  sold  was  that 
purchased  by  U.  L.  Houston  trom  Archy  Jor- 
dan, the  trustee,  during  his  lifetime.  On  the 
15th  of  August,  1889,  the  execution  was 
transferred  in  writing  to  Sinmis,  who  is  the 
plaintiff  in  execution.  Afterwards,  on  the 
3d  day  of  April,  1891,  the  execution  was 
levied  upon  the  western  portion  of  the  lot. 
The  property  thus  levied  upon  was  claimed 
by  Frank  Frelherr,  who  had  purchased  from 
John  Burke,  who  claimed  under  a  deed  from 
Diana  Bryan  to  himself  dated  Bilay  17,  1887, 
and  recorded  June  23,  1889.  The  issue  form- 
ed upon  the  claim  case  was  submitted  to  the 
Judge  without  a  Jury,  and  he  adjudged  that 
the  property  levied  upon  was  not  subject 
Slmms,  the  transferee  of  the  execution,  moved 
for  a  new  trial,  and,  his  motion  being  over- 
ruled, he  excepted.  The  motion  was  upon 
the  general  grounds  that  the  Judgment  was 
contrary  to  law,  evidence,  etc.,  and,  further, 
because  the  court  erred  in  admitting  in  evl- 
dence  the  petition,  answer,  and  decree  in  the 
suit  of  Diana  Bryan  against  U.  L.  Houston, 
the  decree  being  dated  in  July,  1886.  The 
ground  of  objection  was  that  neither  Slmms 
nor  the  loan  association  was  a  party  or  privy 
to  the  suit  or  decree;  that  the  loan  associa- 
tion was  an  innocent  purchaser  for  value 
from  Houston,  without  notice  of  the  claim 
set  up  by  Diana  Bryan  in  her  said  petition, 
and  therefore  that  decree  could  not  bind 
Slmms,  who  stood  in  the  shoes  of  the  loan  as- 
sociation; and  that  neither  Slmms  nor  the 
loan  association  had  ever  had  their  day  In 
court  upon  any  one  of  the  matters  adjudicat- 
ed and  litigated  in  the  suit  of  Diana  Bryan 
against  U.  L.  Houston.  The  motion  for  new 
trial  was  overruled,  and  the  defendant  ex- 
cepted. 

1.  The  principal  assignment  of  error  upon 
which  It  was  insisted  that  a  Judgment  of  re- 
versal should  be  had  was  that  which  was 
assigned  upon  the  admission  in  evidence  by 
the  presiding  Judge  of  the  decree  rendered 
in  the  suit  which  was  Instituted  by  Diana 
Bryan  against  Houston,  Theus,  and  another, 
in  which  it  was  declared  that  Diana  Bryan, 
from  whom  the  claimant  derived  his  title, 
was  the  person  entitled  In  remainder  undex 
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the  trust  created  In  the  execution  of  the  deed 
from  Margaret  Stiles  to  Archy  Jordan,  trus- 
tee; and  we  shall  therefore  first  address  our- 
selves to  a  consideration  of  that  question. 
We  are  fully  persuaded  that  the  court,  in 
admitting  this  decree,  committed  no  error, 
and  will  endeavor  to  state  the  considerations 
which  lead  us  to  that  conclusion.  Under  the 
trust  raised  by  the  deed  in  question,  Diana 
Jordan  took  only  a  life  estate.  The  remain- 
der interest  passed  to  such  child  or  children 
as  she  might  have  living  at  her  death. 
There  was  no  reference  by  name  to  any  par- 
ticular person  as  being  entitled  in  remainder. 
The  reference  was  to  a  class.  Houston,  as 
the  administrator  upon  the  estate  of  Diana 
Jordan,  the  life  tenant,  assumed  to  selsse  and 
administer  the  fee  as  the  property  of  her  es- 
tate. The  purpose  of  the  bill  was  to  fix  the 
identity  of  the  remainder-man.  The  admin- 
istrator upon  the  estate  of  the  deceased  life 
tenant  had,  by  virtue  of  her  possession,  seiz- 
ed and  held  control  of  the  property.  It  is 
true  that  by  means  of  some  collusive  ar- 
rangement he  had,  with  the  assistance  of 
Theus,  a  confederate,  endeavored  to  secure 
Che  title  to  the  property  in  fee.  When  the 
i*emalnder-man,  therefore,  sought,  as  against 
this  administrator,  who  was  in  possession, 
to  recover  this  property,  the  administrator 
and  his  confederate  were  the  only  proper 
parties  respondent  to  that  bill.  As  adminis- 
trator upon  the  estate  of  the  deceased  life 
tenant,  he  could  acquire  no  interest,  for  the 
reason  that,  his  intestate  having  only  a  life 
estate,  there  was  nothing  left  for  him  to 
seize.  He  could  therefore  acquire  no  title 
in  his  own  right;  could  convey  none  to  The- 
us, to  whom  he  sold  at  administrator's  sale; 
and  acquired  none  from  Theus  when  he  un- 
dertook to  purchase  from  him.  The  loan 
association  to  which  he  conveyed  acquired 
no  greater  interest  than  he  had.  As  we  have 
seen,  he  acquired  no  interest,  and  could  con- 
vey none  to  it  It  Is  a  well-settled  principle 
of  the  law  that  one  who  purchases  from  an- 
other having  no  title  acquires  none,  though 
the  purchase  l)e  for  value,  and  without  no- 
tice. See  16  Am.  &  Eng.  Enc.  Law,  p.  839; 
Bryan  v.  Walton,  14  Ga.  185.  And  it  is 
equally  true  that,  where  one  accepts  a  lien 
upon  property  to  secure  the  payment  of  a 
debt  to  which  the  debtor  had  no  title,  no  in- 
cumbrance rests  upon  the  property.  The  ob- 
ject of  the  decree  Was  not  to  devest  any  ti- 
tle that  Houston  had,  for  he  had  none  to 
devest  There  was  a  remainder  interest  In 
this  property,  of  which  he  was  in  posses- 
sion, to  which  his  intestate  did  not  claim 
title,  and  to  which  it  was  impossible  for  him, 
through  his  intestate,  to  acquire  title.  If  no 
claimant  in  remainder  had  appeared,  the 
property  would  not  have  belonged  to  him, 
but  he  would  have  held  It  subject  to  the 
right  of  entry  upon  the  part  of  the  remain- 
der-man when  he  appeared  and  established 
his  right  When  the  decree  was  rendered 
establishing  the  identity  of  Diana  Bryan  as 


the  person  entitled  In  remainder,  this  decree 
was  binding,  not  only  against  Houston,  the 
administrator,  who  set  up  the  pretended 
claim  in  the  right  of  his  intestate,  but  was 
binding  upon  all  persons  in  privity  with  him, 
and  who  claimed  title  through  him  to  the  re- 
mainder estate;  and  especially  is  this  true 
as  to  one  who  took  with  notice  that,  as 
against  the  administrator  claiming  in  right 
of  the  deceased  life  tenant,  there  was  an 
outstanding  remainder  estate.  The  decree 
admitted  in  evidence  was  simply  one  of  the 
muniments  of  title  by  which  the  claimant  un- 
dertook to  establish  her  personal  right  to  and 
interest  in  the  property  in  the  possession  of 
another,  and  to  which  that  other  could  claim 
no  legal  right  The  court  therefore  commit- 
ted no  error  in  admitting  in  evidence  this 
decree.  It  might  have  been  otherwise,  had 
there  been  no  remainder  estate  actually  cre- 
ated by  the  deed  under  which  the  trust  was 
raised,  and  the  effort  had  been,  after  the 
loan  association  had  taken  this  deed,  to  in- 
graft upon  a  conveyance  of  the  fee  a  secret 
trust  prejudicial  to  the  interest  of  that  aa- 
sociation.  It  will  be  noted  in  the  present 
case,  however,  that  the  claim  of  this  re- 
mainder-man does  not  rest  upon  a  secret  eq- 
uity, but  upon  a  legal  estate  expressly  creat- 
ed by  deed;  and  the  only  act  necessary  to  be 
done  to  render  it  a  complete  conveyance  of 
the  remainder  direct  to  her  was  to  identify 
her  as  the  one  person  of  the  designated 
class,  who,  according  to  the  terms  of  the 
trust  deed,  ^as  entitled  to  take  in  remain- 
der. There  was  nothing  in  this  transaction 
by  which  any  person  could  be  misled.  The 
purchaser  of  property  must  look  to  the  title 
of  his  grantor,  and  is  only  protected  against 
secret  equities,  because  the  law  will  raise 
an  estoppel  in  his  favor  where  the  conduct 
of  the  true  owner  or  the  person  really  enti- 
tled has  been  such  as  to  mislead  him  to  his 
prejudice.  The  slightest  diligence  in  the  in- 
vestigation of  Houston's  title  must  have  dis- 
closed the  existence  of  the  remainder  estate, 
and  therefore  it  would  have  been  impossible 
for  a  purchaser  from  him  to  have  been  mis- 
led as  to  that  fact  It  could  not  concern 
him,  however,  that  the  identity  of  the  person 
entitled  in  remainder  was  undisclosed.  It  is 
a  sufficient  answer  to  his  claim  as  an  Inno- 
cent purchaser  that  no  secret  trust  was  In- 
grafted upon,  or  attempted  to  be  ingrafted 
upon,  the  trust  deed  by  the  decree.  As 
against  the  remainder-man,  the  loan  associa- 
tion would  not  have  been  protected  If  it  had 
taken  its  deed  directly  from  the  life  tenant; 
and,  if  not  protected  under  such  a  dee^d,  sure^ 
ly  it  would  not  when  claiming  under  the 
deed  of  the  administrator,  who  certainly 
could  occupy  no  better  position  and  take  no 
greater  interest  in  the  property  than  that  to 
which  the  life  tenant  was  entitled. 

2.  Another  reply  to  the  claim  of  the  plaixi.^ 
tiff  in  execution  is  that  the  loan  associatiox^ 
under  whom  he  claims,  took  with  actual  no- 
tice of  the  existence  of  this  remainder  es- 
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tate.  It  will  be  noted,  by  reference  to  the 
record,  that  in  each  of  the  deeds  under 
which  It  claims  a  lien  upon  the  property 
there  was  a  reference  in  express  terms  to  the 
original  trust  deed  from  Margaret  Stiles  to 
Archy  Jordan,  as  being  the  basis  of  Hous- 
ton's title  to  the  premises  which  he  under- 
took to  conTey  to  It  In  this  deed,  which  is 
one  of  the  muniments  of  title  under  which 
the  loan  association  claims  its  lien,  the  re- 
mainder estate  was  expressly  created  and 
fully  declared.  It  is  the  generally  accepted 
doctrine  "that  a  recital  of  one  deed  In  an- 
other binds  the  parties  and  those  who  claim 
under  them.  Technically  speaking,  it  oper- 
ates as  an  estoppel,  and  binds  parties  and 
prtvlee,— privies  In  blood,  privies  in  estate, 
and  privies  In  law."  Carver  v.  Astor,  4  Pet 
82;  Gruger  v.  Tucker,  69  Ga.  562;  Hanks  v. 
PhilUps,  39  Ga.  550;  Mining  Co.  v.  Irby,  40 
Ga.  479;  Penrose  v.  Griffith,  4  Bin.  231, 
where  it  was  held  that  "a  deed  containing  re- 
cital of  another  deed  Is  evidence  of  the  recit- 
ed deed  against  the  grantor  and  all  pei-sons 
claiming  by  title  derived  from  him  subse- 
quently." Therefore,  inasmuch  as  an  inspec- 
tion of  these  muniments  of  title,  under  which 
the  loan  association  took  its  lien,  would 
have  disclosed  the  existence  of  an  outstand- 
ing estate  in  remainder  in  some  person  other 
than  the  grantor  who  undertook  to  convey 
to  it  In  fee,  the  law  charges  it  with  notice 
of  the  adverse  claim  of  the  remainder-man, 
and  It  took  subject  to  his  right. 

8.  It  will  be  seen  in  the  present  case  that 
t>efore  the  execution  of  the  instrument  under 
which  it  was  sought  to  create  the  lien  now 
being  enforced,  the  life  estate  was  extin- 
guished by  the  death  of  the  life  tenant;  and, 
since  Houston  could  convey  no  greater  estate 
than  the  life  tenant  had,  there  was  nothing 
to  which  the  lien  could  attach,  and  there- 
fore. In  a  contest  between  the  holder  of  the 
alleged  lien  and  the  person  claiming  under 
the  tenant  entitled  In  remainder,  the  latter 
should  prevail. 

4.  No  error  of  law  was  committed  upon  the 
trial.  The  verdict  was  fully  supported,  if 
not  demanded,  by  the  evidence.  Judgment 
affirmed. 

<ioo  Ga.  691) 

ROULBTTB  v.  MULHBRIN. 

(Supreme  Court  of  Georgia.     March  22,  1897.) 

Appsalto  Scpbrior  Coi:nT— Dismissal— Procbbd- 

INOS  TO  Probate  Wills— CoxsoLtnATio^f 

—Right  to  Open  and  Close. 

1.  Where  two  persons,  as  nominated  executors, 
filed  in  the  court  of  ordinary  separate  and  dis- 
tinct applications  to  probate  in  solemn  form  dif- 
ferent instruments,  each  of  which.  In  the  appli- 
cntion  relating  thereto,  was  alleged  to  be  the. last 
will  of  the  same  decedent  who  was  named  in  the 
other  application,  and  upon  the  first  application 
a  judgment  was  rendered  setting  np  the  paper 
therein  propounded  aa  sach  will,  and  upon  the 
other  a  Judgment  was  rendered  denying  probate 
solely  on  the  ground  that  the  last  will  of  the  de- 
ceased had  already  been  duly  probated  in  sol* 
emn   form,  this  judgment  being  based  upon  a 


caveat  filed  by  the  other  propoander,  and  there- 
upon both  cases  were  appealed  to  the  superior 
court,  that  court  committed  no  error  In  refusing 
to  dismiss  the  appeal  in  the  second  case,  and  the 
application  originally  filed  therein,  but  properly 
held  the  same  for  trial. 

2.  Under  such  circumstances  the  trial  judge 
might,  in  his  discretion,  pass  an  order  directing 
that  the  two  cases  be  consolidated  and  heard  to- 
gether, and  in  this  manner  have  all  the  issues 
disposed  of  by  a  judgment  binding  and  conclu- 
sive upon  ail  the  parties  before  the  court.  In 
such  trial  the  person  who  filed  the  first  applica- 
tion in  the  court  of  ordinary  would  be  entitled 
to  open  and  conclude. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  county; 
B.  H.  Callaway,  Judge 

F.  J.  Roulette  offered  for  probate  ft  certain 
instrument,  as  the  last  will  of  Margaret  Rou- 
lette, deceased,  to  the  probate  of  which  a 
caveat  was  filed  by  some  of  deceased's  heirs. 
P.  M.  Mulhertn  also  offered  for  probate  an 
instrument  as.  the  last  will  of  said  deceased, 
making  Roulette  and  all  of  deceased's  heirs 
parties.  The  two  proceedings  were  heard  to- 
gether, and  judgment  was  rendered  probating 
in  solemn  form  the  instrument  propounded  by 
Roulette,  and  refusing  to  probate  the  one  pro- 
pounded by  Mulherln;  and  the  latter  took  an 
appeal  in  each  case  to  the  superior  court, 
where  Roulette  filed  a  caveat  to  the  probate 
of  the  Instrument  offered  by  Mulherln.  There 
was  an  order  overruling  a  motion  by  Roulette 
to  strike  the  Mulherln  cause  from  the  assign- 
ment docket,  and  to  finally  dismiss  It,  and 
Roulette  brings  error.    Affirmed. 

Boykin  Wright  and  C.  H.  Cohen,  for  plain- 
tiff in  error.  Salem  Dutcher  and  J.  R.  Lft> 
mar,  for  defendant  in  error. 

FISH,  J.  F.  J.  Roulette,  claiming  an  in- 
strument dated  March  2,  1806,  in  which  he 
was  nominated  executor,  to  be  the  last  will 
of  Msrgaret  Roulette,  offered  It  for  probate 
in  solemn  form  in  the  court  of  ordinary  of 
Richmond  county.  To  the  probate  of  this  in- 
strument a  caveat  was  filed  by  the  heirs  at 
hiw,  save  one,  of  said  Margaret,  on  the 
grounds  (1)  that  at  the  time  of  the  signing 
thereof  said  Margaret  was  not  of  sound  and 
disposing  mind  and  memory;  (2)  that  It  tpaai 
not  her  free  and  voluntary  act,  but  was  exe- 
cuted under  the  undue  Influence  of  said  F.  J. 
Roulette;  and  (8)  that  It  was  not  her  kust  win 
and  testament  Before  the  Issues  made  by 
this  caveat  were  heard,  P.  31.  Mulherln,  in 
the  same  court,  offered  for  probate  In  solemn 
form,  as  the  last  will  of  said  Margaret,  an  in- 
strument dated  Biay  11, 1882,  in  which  he  was 
named  as  executor.  Mulherln  was  no  party 
to  Roulette's  proceeding,  in  which  only  the 
Instrunient  in  which  Roulette  was  named  as 
executor  was  in  issue^  while  in  Mulherln's 
proceeding  Roulette  and  all  the  heirs  of  Mrs. 
Roulette  were  parties,  and  both  wills  weare  in 
issue;  and  in  this  proceeding,  and.  In  tUa 
alone,  could  have  been  rendered  a  judgment 
covering  all  the  Issues,  and  binding  all  fmr- 
tles.  Both  cases  csme  on  for  hearing  on  the 
same  day.    In  the  Roulette  case,  which  was 
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first  tried.  Judgment  was  rendered  probating 
In  solemn  form  the  instrument  propounded  by 
him.  Mulherin  then  requested  a  hearing  on 
the  petition  to  probate  the  instrument  in 
which  he  was  nominated  executor.  Roulette 
filed  a  caveat  to  such  probate  on  the  grounds 
(1)  that  it  waa  not  the  last  will  of  said  Mar^ 
garet;  and  (2)  because  the  matter  of  her  last 
will  was  res  adjudicata,  as  another  will,  later 
than  the  one  sought  to  be  propounded  by  Mul- 
herin, had  Just  been  duly  probated  In  solemn 
form  by  that  court.  These  objections  were 
sustained,  and  the  petition  of  Mulherin  re- 
fused. Mulherin  on  the  same  day  entered  an 
appeal  in  each  case,  and  the  appeal  papers 
were  filed  on  the  same  day  in  the  clerk's  otfice 
of  the  superior  court.  The  clerk  numbered 
and  docketed  the  case  wherein  Mulherin  was 
propounder  as  No.  48,  and  the  case  wherein 
Roulette  was  propounder  as  No.  40.  When 
the  cases  were  called  in  the  superior  court  for 
assignment,  they  were  both  set  for  trial  on 
the  same  day;  Roulette  protesting  that  thp 
Mulherin  case  should  not  be  assigned  at  all. 
Before  the  day  of  trial.  Roulette  moved  to 
strike  the  Mulherin  case  from  the  ajssignment 
docket,  and  to  finally  dismiss  It,  on  the 
grounds  (1)  that  its  hearing  would  be  to  sui>- 
plant  and  displace  a  prior  suit  raising  the 
same  issues;  (2)  that  its  hearing  would,  in 
effect,  be  an  attack  indirectly  and  collaterally 
upon  a  prior  Judgment  of  the  court  of  or- 
dinary establishing  a  different  and  later  will 
as  the  last  will  of  said  Margaret;  (3)  that  its 
hearing  would  be  to  have  two  proceedings 
pending  in  the  same  court  at  the  same  time, 
to  try  the  same  issue,  and  its  effect  might  be 
that  both  wills,  going  before  different  Juries, 
might  be  established  as  the  last  wills  of  said 
Margaret;  (4)  that  the  proper  way  for  Mul- 
herin to  raise  and  determine  the  claim  set  up 
by  him  was  by  caveat  to  the  probate  of  the 
Instrument  offered  by  Roulette,  by  contend- 
ing that  it  was  not  the  last  will  of  the  said 
Margaret;  (5)  that  the  hearing  of  Mulherin*s 
case  would  subject  the  county  and  the  liti- 
gants to  useless  and  unnecessary  expense  and 
delay,  and  would  tend  to  confuse  the  issues 
and  retard  the  orderly  course  of  Justice;  and 
(6)  that  the  only  effect  of  its  hearing  would 
be  to  bnproperly  and  illegally  introduce  be- 
fore the  Jury  the  revoked  will,  and  thus  seek 
to  prejudice  and  confuse  their  Judgment  with 
irrelevant  mattera,— the  only  proper  Issue  to 
be  submitted  being  whether  the  last  will  made 
was  or  was  not  the  last  will  of  said  Margaret 
This  motion  was  overruled,  and  to  this  ruling 
Roulette  excepted. 

1.  The  sole  question  that  we  are  to  pass  up-v 
on  is  whether  the  court  below  erred  \n  over- 
ruling the  motion  to  strike  Mulherln's  case 
from  the  assignment  docket,  and  finally  dis- 
miss it;  all  other  questions,  whether  made  in 
the  proceedings  begun  by  Roulette,  or  those 
begun  by  Mulherin,  being  left  for  determina- 
tion in  the  oourt  below  when  the  case  comes 
on  for  trial.  None  of  the  grounds  of  the  mo- 
tion to  dismiss  the  appeal  In  Mulherin*s  case. 


and  the  application  filed  therein,  were  based 
upon  defects  appearing  on  the  face  of  the  pro- 
ceedings in  that  case;  and,  as  a  motion  to  dis- 
miss must  necessarily  be  predicated  npon  de- 
fects appearing  on  the  face  of  the  pleadings, 
it  follows  that  there  was  no  error  in  overrul- 
ing such  motion.  Ab  the  refusal  to  grant  the 
motion  to  strike  the  case  from  the  assign- 
ment docket  did  not  involve  any  final  disposi- 
tion of  the  case,  the  assignment  of  error  there- 
on cannot  be  considered  by  this  court 

2.  The  question  involved  in  the  two  cases  is 
which,  if  either,  of  the  Instruments  presented 
for  probate  is  the  last  will  of  Margaret  Rou- 
lette. The  trial  of  one  case  would  not  neces- 
sarily determine  the  other,  as  a  verdict  In  one 
for  the  caveat  would  not  establish  the  Instru- 
ment propounded  in  the  other,  and  a  verdict 
in  Roulette's  case,  finding  that  the  paper  of- 
fered by  him  was  the  last  will  of  Margaret 
Roulette,  would  not  be  binding  upon  Mulherin, 
because  he  is  not  a  party  to  Roulette's  pro- 
ceeding. We  are  therefore  of  the  opinion,  in 
view  of  the  complications  that  might  arise 
from  separate  trials,  and  the  facility  with 
which  the  whole  matter  may  be  detennined  by 
consolidating  the  cases,  that  the  trial  Judge 
might.  In  his  discretion,  pass  an  order  direct- 
ing that  the  two  cases  be  consolidated  and 
heard  together,  and  In  this  manner  have  all 
the  issues  disposed  of  by  a  Judgment  binding 
and  conclusive  upon  all  the  parties  before  the 
court.  In  such  trial  the  person  who  filed  the 
first  application  in  the  court  of  ordinary  would 
be  entitled  to  open  and  conclude.  Judgment 
afflnned. 


cm  N.  C.  166) 

MITCHELL  et  al.  v.  WHITLOCBL 

(Supreme  Ck>art  of  North  Carolina.    Nov.  23. 
1897.) 

Pleading — Burden  of  Proof  —  Trustbbs  —  Per 
soNAL  Liability. 

1.  Where  an  answer  is  in  the  nature  of  a  plea 
in  confession  and  avoidance,  defendant  assumes 
the  burden  of  proving  his  defense  by  at  least  a 
preponderance  of  evidence. 

2.  A  trustee  purchasing  goods  on  account  of 
his  trust  is  personally  liable  for  the  price,  un- 
less his  liability  is  limited  by  agreement,  ex- 
press or  implied. 

Appeal  from  superior  court,  New  Hanover 
county;   Allen,  Judge. 

Action  by  B.  F.  Mitchell  &  Co.  against  G. 
M.  Whitlock.  From  a  Judgment  in  favor  of 
defendant,  plaintiff, appeals.  Reversed  and 
remanded; 

Frank  McNeill  and  J.  H.  Gore,  for  appel- 
lant    Geo.  Rountree,  for  appellee. 

DOUGLAS,  J.  This  was  a  civil  action  to 
recover  the  value  of  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant  It  Is  ad- 
mitted that  the  defendant  ordered  the  goods 
as  trustee,  and  that  they  were  so  charged  to 
him  on  the  books  of  the  plaint! ff.  The  de- 
fendant testified  that,  before  sending  any  or- 
ders as  trustee,  he  showed  the  plaintiff  the 
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written  agreement  containing  the  terms  of 
the  tiQst,  and  explained  to  him  that  he 
would  run  an  account  as  trustee  if  he  would 
agree  to  it;  and  that  the  plaintiff  did  agree 
to  It,  and  took  the  account  with  that  under- 
standing. This  the  plaintiff  denies,  and  says 
that  the  defendant  did  not  disclose  to  him 
for  whom  he  was  trustee,  nor  did  he  disclose 
any  of  the  conditions  pf  the  trust,  and  that 
he  sold  the  goods  to  the  defendant  upon  his 
IndlYldual  credit  The  Jury  found  for  the 
defendant 

Among  other  instructions,  his  honor  char- 
ged the  Jury  '*that  the  burden  of  proof  was 
on  the  plaintiff  to  make  out  his  case,  and 
that,  if  the  plaintiff  had  failed  to  show  by  a 
preponderance  of  eyldence  that  he  had  sold 
and  delivered  the  goods  to  defendant  Individ- 
ually, then  they  must  answer  the  Issue  In 
favor  of  the  defendant"  In  this,  we  think, 
there  was  error.  The  answer  of  the  defend- 
ant was  in  the  nature  of  a  plea  of  confes- 
sion and  avoidance.  Having  admitted  that 
he  obtained  the  goods,  he  assumed  the  bur- 
den, and,  nothing  else  appearing,  the  plain- 
tiff would  be  entitled  to  Judgment.  A  trus- 
tee purchasing  goods  or  incurring  any  other 
liability  on  account  of  his  trust  Is  personally 
liable  for  the  payment  thereof,  unless  his  lia- 
bility Is  limited  by  an  agreement,  expressed 
or  implied,  with  the  creditor.  The  liabil- 
ity of  the  trust  estate  Is  not  now  before  us, 
the  only  question  being  the  Individual  liabil- 
ity of  the  defendant  It  Is  admitted  that 
the  defendant  might  have  limited  his  liabil- 
ity by  such  an  agreement  with  the  plaintiff 
as  he  alleges  to  have  been  made,  but,  hav- 
ing alleged  such  an  agreement,  he  must 
prove  it  Proof  always  implies,  at  least,  a 
preponderance  of  testimony.  The  decision 
of  this  case  depends  more  upon  the  appllcap 
tlon  of  elementary  principles  than  prece- 
dents, but  we  think  Its  general  principles 
are  analogous  to  those  discussed  in  the  two 
cases  of  Banking  Co.  v.  Morehead,  116  N.  O. 
410,  413,  21  S.  E.  100,  191.  For  error  in  the 
charge  of  the  court  a  new  trial  must  be  or- 
dered.   New  trial. 


(121  N.  C.  287) 

WALDEN  et  al.  v.  RAY  et  al. 

(Supreme  Court  of  North  OaroUna.     Nov.  10, 
1807.) 

Advbrbb  Possbssion— Duration. 

Twenty  years'  advene  posBesslon  will  tAre 
title  in  fee  to  the  possessor  of  lands,  as  against 
one  holding  a  tax  title,  under  Code,  f  144,  pro- 
viding that  such  possession  wlD  give  tide  agamst 
all  "persons'*  not  under  dlsabihty,  though,  un- 
der section  130,  thirty  years'  adverse  possession 
to  necessary  to  bar  the  state. 

Appeal  from  superior  court,  Oumberland 
county;  Coble,  Judge. 

Action  by  W.  S.  Walden  and  another 
against  N.  W.  Ray  and  another.  From  a 
Judgment  for  defendants,  idaintiffs  appeal.  Be- 
▼ersed. 


J.  C.  &  S.  H.  MacRae  and  J.  W.  HlnsdalCt 
for  appellants.    N.  W.  Ray,  for  appellees, 

DOUGLAS,  J.  This  Is  an  action  In  the 
nature  of  ejectment  for  the  recovery  of  land. 
The  plaintiffs  claim  through  the  feme  plain- 
tiff, whose  ancestor  went  upon  the  land  50 
years  ago.  The  land  appears  to  have  been 
in  the  uninterrupted  adverse  possession  of 
the  plaintlffiB  and  those  through  whom  they 
claim  for  more  than  20  years,  and,  with  a  slight 
hitemq)tion,  for  more  than  80  years.  No 
paper  title  was  shown  by  the  plaintiffs.  The 
defendant  claims  under  a  tax  title.  The  Is- 
sues submitted  were  as  follows:  "(1)  Is  the 
plaintiff  the  owner  of  the  land  described  In 
the  complaint?  (2)  Is  the  defendant  N.  W. 
Bay  wrongfully  In  possession  thereof?  ^) 
What  damage  is  plaintiff  entitled  to  recover 
from  the  defendant  N.  W.  Ray?*'  The  jury 
answered  the  first  issue  in  the  negative,  and 
consequently  did  not  answer  the  two  re- 
maining. There  are  several  exceptions,  only 
one  of  which  it  becomes  necessary  to  con- 
sider. 

Among  other  things,  the  court  charged  that, 
"to  prove  title  by  possession  simply,  plain- 
tiff must  prove  by  a  greater  weight  of  testi- 
mony that  she  and  those  under  whom  she 
claims  have  been  in  the  quiet,  open,  and 
continuous  possession,  without  break,  for 
thirty  years  before  the  bringing  of  this  ac- 
tion." This  was  clearly  error,  as  only 
twenty  years'  adverse  possession  is  required 
to  give  a  title  in  fee  to  the  possessor,  as 
against  all  persons  not  under  disability. 
Code,  i  144.  Thirty  years*  adverse  posses- 
sion is  necessary  only  to  bar  the  state,  and 
this  need  not  be  continuous,  nor  need  there 
be  any  connection  between  the  tenants.  Id. 
i  130;  Fltzrandolph  v.  Norman,  4  N.  C.  591; 
Candler  v.  Lunsford,  20  N.  C.  407;  Reed  v. 
Eamhart,  S2  N.  C.  516;  Davis  v.  McArthur, 
78  N.  C.  357;  Cowles  v.  HaH,  00  N.  C.  330; 
Mallett  V.  Simpson,  94  N.  C.  37;  Phlpps  v. 
Pierce,  Id.  514;  Bryan  v.  Bplvey,  100  N.  a 
67,  13  &  E.  766;  Hamilton  v.  Icard,  114  K 
C.  532,  10  S.  E.  607.  This  Is  the  uniform 
current  of  authority  both  before  and  after 
the  adoption  of  the  Code  of  Civil  Procedure. 
For  this  misdirection  of  the  Jury,  a  new 
trial  must  be  ordered.   New  trial. 


(121  N.  C.  238) 
THOBiAS    V.    THOMASVILLB    SHOOTING 
CLUB.    • 
(Supreme  Court  of  North  Carolina.    Nov.  23, 
1807.) 
IMPLTBD  Contracts  for  Sbrvicss. 
At  the  instance  of  defendant  plaintiff  pro- 
cured leases  which  were  accepted  by  the  former. 
Plaintiff,  anticipating  early  payment  of  money 
due  from  defendant,  and  also  tiiat  he  would  be 
given  remunerative  employment  by  defendant, 
aid  not  intend  to  charge  for  his  services,  but 
there  was  no  agreement  that  the  service  should 
be  rendered  free  of  charge.    Edd^  that  the  plain- 
tiff was  entitled  to  recover  the  reasonable  valu» 
of  his  services. 
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▲ppeal  from  superior  conrt,  Davidson 
county;  Starbnck,  Judge. 

▲ctlon  by  P.  O.  Thomas  against  the  Thom- 
asYllle  Shooting  Olub.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

B.  B.  Raper»  for  appellant  Walser  &  Wal- 
ser,  for  appellee. 

FAIBOIiOTH,  0.  J.  This  action  is  brought 
to  recover  for  services  rendered  in  procurlilg 
hunting  ground  leases  at  the  instance  of  de- 
fendant, which  were  accepted  and  received 
by  the  defendant  The  plaintiff  testified 
that  when  he  got  up  the  leases  he  did  not 
expect  to  charge  for  the  work,  if  they 
should  pay  balance  on  his  house,  which  has 
been  paid,  and  should  pay  him  to  take  charge 
of  their  business  at  lucrative  wages.  The 
defendant's  president  testified  that:  "The 
consideration  for  getting  up  the  leases  was 
that  we  were  to  buy  his  property,  and  make 
him  steward  of  the  club  at  a  salary.  This 
was  not  a  contract.     It  was  our  intention. 

♦  ♦  '  •  Did  not  employ  him  as  steward  be- 
cause we  had  a  falling  out  about  the  house. 

♦  •  •  I  told  him  to  get  up  the  leases  be- 
fore we  bought  the  house."  So  that  there 
was  no  contract  as  to  the  leases,  because  the 
construction  of  a  contract  does  not  depend 
upon  what  either  party  expected,  but  upon 
what  both  agreed.  Brunhild  v.  Freeman, 
77  N.  O.  128.  If  A.  agrees  to  render  serv- 
ices to  B.,  and  it  is  agreed  by  both  that  the 
services  are  gratuitous,  and  not  to  be  char- 
ged for,  then  A.  cannot  recover.  If  A.  ren- 
ders services  to  B.,  and  the  work  is  accepted, 
the  law  implies  a  promise  by  B.  to  pay  the 
value  of  the  work.  This  is  too  familiar  to 
need  citation  of  authority.  There  was  evi- 
dence as  to  the  value  of  the  services  and  the 
house,  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $100.  In  apt  time, 
the  defendant  asked  the  court  to  instruct  the 
jury  that  if  the  plaintiff,  when  he  got  up  the 
leases,  expected  to  make  no  charge,  but  ex*. 
pected  remuneration  afterwards  by  employ- 
ment from  the  defendant  he  could  not  re- 
cover for  getting  up  the  leases.  This  prayer 
was  refused,  but  in  lieu  thereof  his  honor 
charged  that:  "If  Thomas  did  not  intend  at 
the  time  to  charge  for  getting  up  the  leases, 
and  this  was  known  to  the  defendant  then 
he  could  not  charge  and  recover  for  the 
same;  but  if  it  was  not  known  to  the  de- 
fendant that  Thomas  did  not  intend  to 
charge,  then  Thoinas  could  afterwards  sue 
for  and  recover  for  his  services  in  getting 
up  the  leases.  (Exception.)"  We  see  noth- 
ing prejudicial  to  the  defendant  in  the 
charge  as  given,  which  included,  in  sub- 
stance, the  defendant's  prayer,  or  so  much 
thereof  as  he  was  entitled  to.  When  the 
law  Implies  a  promise  to  pay  for  work  done 
and  accepted,  and  there  is  no  agreed  price, 
the  laborer  may  recover  the  reasonable  value 
of  his  services,  unless  there  be  some  agree- 
ment or  understanding  that  nothing  Is  to  be 


paid.  A  physician  makes  no  charge  for  pro 
f  essional  services  on  his  books,  and  payment 
is  resisted  on  the  ground  that  the  services 
w^«  intended  to  be  gratuitous,  and  the  jury 
find  that  the  services  were  rendered  without 
any  agreement  to  pay  a  definite  sum.  Held, 
that  the  law  implies  a  promise  to  pay  what 
they  were  reasonably  worth.  Prince  v.  Mc- 
Bae,  Si  N.  O.  674.  ^ere,  as  the  implied 
promise  is  not  met  by  any  agreement  that 
there  should  be  notSiing  paid,  the  plaintiff 
is  entitled  to  recover.    Affirmed. 

(in  N.  C.  206) 

GnLBKBTH  v.  DOWNING. 

(Supreme  Court  of  North  Oarolma.    Nov.  28, 

1897.) 

Statutb  of  Lzmitations— Applioatiok  to  Causu 

Agcrubd  at  TniB  of  Enaotmbkt. 

1.  Where  a  statute  is  enacted  after  a  canae  of 
action  has  accrued,  limiting  the  time  within 
which  such  action  can  be  brought  a  reasonable 
time  must  be  allowed  for  the  commencement  of 
the  action  before  such  statute  works  a  bar. 

2.  Such  reasonable  time  is  the  balance  of  time 
unexpired  according  to  the  law  as  it  stood  when 
the  limiting  statute  was  passed,  but  such  balance 
most  not  exceed  the  time  allowed  by  the  new 
statute. 

Appeal  from  superior  court  Cumberland 
county;  Coble,  Judge. 

Action  by  John  Culbreth  against  W,  H. 
Downing.  From  a  judgment  of  nonsuit 
plaintiff  appealed.    Reversed. 

J.  C.  &  S.  H.  MacBae,  for  appellsnt  N. 
W.  Ray,  for  app^ee. 

FAIRCLOTH,  C.  J.  This  action  was  ins- 
tated to  recover  damages  for  ponding  water 
on  defendant's  land  by  reason  of  obstrue- 
tions  in  a  ditch  running  through  defendant's 
land,  which  ditch  had  for  a  long  time  car- 
ried off  such  water.  It  was  admitted  that 
the  obstructions  were  in  the  ditch  in  March, 
1892.  On  March  8,  18d6,  the  legislature  en- 
acted Act  18G6,  c  165,  that  Code,  {  155(3). 
be  amended  by  adding:  ''And  when  the 
trespass  is  a  continuing  one,  such  action  shall 
be  commenced  withhi  three  years  from  the 
original  trespass,  and  not  thereafter."  His 
honor  intimated  that  the  action  was  barred, 
and  the  plaintiff  submitted  to  a  nonsuit  and 
appealed. 

For  the  purposes  of  this  case  the  original 
trespass  was  in  March,  1892,  and  at  the  pas- 
sage of  said  Act  1895,  c.  155,  on  March  8, 
1896,  three  years  from  the  trespass  In  March, 
1892,  had,  within  a  few  days,  expired.  Pri- 
or to  the  passage  of  said  act  in  such  cases, 
the  lapse  of  20  years  was  necessary  to  bar 
the  action,  when  the  presumption  of  a  grant 
would  arise.  Parker  v.  Railroad  Co.,  119  N. 
C.  677,  25  S.  B.  722.  The  legislature  may 
change  the  remedy  and  the  statute  of  limita- 
tions, which  applies  to  the  remedy,  by  ex- 
tending or  shortening  the  time,  provided  in 
the  latter  case  a  reasonable  time  is  given  for 
the  commencement  of  an  action  before  the 
statute  works  a  bar.    Nichols  t.  RailrMul 


N.0.> 


TAYLOR  T.  SMITH. 
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Co.,  120  N,  0.  495,  28  S.  B,  643;  Terry  r.  An- 
deraon,  95  U.  &  628.  This  Is  the  extent  to 
which  this  court  has  heretofore  gone,  and 
any  more  rigid  role  would  seem  to  be  mieon- 
stltntionaL  This  rale  leaves  open  the  qnes- 
tion  In  each  case,  what  is  a  reasonable  time? 
And  that  is  objectionable  because  it  is  at- 
tended with  uncertainty  in  the  minds  of  lit- 
igants and  the  profession.  We  therefore 
hold  that  a  reasonable  time  shall  be  the  bal- 
ance oi  the  time  unexpired  according  to  the 
law  as  It  stood  when  the  amending  act  is 
passed,  provided  It  shall  never  exceed  the 
time  avowed  by  the  new  statute.  For  ex- 
ample. If  the  action  would  have  been  barred 
in  six  years,  and  four  years  have  elapsed 
before  the  amending  act,  then  two  years 
more  would  be  a  reasonable  time.  If  three 
years'  time  would  bar  the  action,  and  the 
three  years  have  elapsed,  aa  in  the  present 
case,  before  the  amending  act  Is  passed,  then 
three  years  thereafter  would  be  the  limit, 
and  no  more.  And  this  rule  will  apply  to  all 
otber  periods  of  limitation  on  actions.  This 
rule  is  reasonable  and  Just,  as  neither  piarty 
wUl  be  deprived  of  such  remedy  as  he  had 
Ti^en  the  cause  of  action  arose,  and  neither 
should  take  any  advantage  by  the  amending 
act.  The  plaintiff,  then,  can  maintain  this 
action,  whidi  commoiced  at  April  term,  1806. 
Error. 


cm  N.  C.  78) 

TATIiOR  V.  SMITH  et  aL 
(Supreme  Court  of  North  Carolina.     Nov.  16L 
1897.) 
ADVBR8B  PO08S8S1OK— Color  ov  Titlb. 
Deed  from  defendant,  the  only  heir  of  T., 
deceased,  after  rendition  of  judgment  for  plain- 
tiffs in  a  suit  to  have  it  declared  that  a  deed  of 
the  land  to  T.  from  his  father  was  on  the  parol 
trust  that,  after  payment  by  T.  and  his  brothers 
and  sisters  of  a  debt  of  their  father,  the  land 
should  belong  to  them  all,  is  color  of  title,  seven 
years'  adverse  possession  under  which  womd  give 
title. 

Appeal  from  superior  coiurt.  Craven  county; 
Tlmberlake,  Judge. 

Action  by  Mary  L.  Taylor  against  Sarah 
Smith  and  others.  From  a  judgment  for  de- 
fendants Gaskins  and  Anderson,  plaintiff  ap- 
peals,   A£Qrmed. 

W.  D.  Mclver,  for  appellant.  Simmons  ft 
Ward,  for  appellees. 

MONTQOMBRY,  J.  The  plaintiffs.  In  their 
complaint,  allege  that  Splcer  Lane  and  his 
wife,  Ada,  on  the  21st  day  of  October,  1849, 
conveyed  two  tracts  of  land  In  Craven  county 
(particularly  described  by  metes  and  bounds) 
to  Thompson  O.  Lane,  with  a  trust  in  parol 
attached,  to  the  effect  that  after  the  payment 
by  the  said  Thompson  O.  and  the  other  chil- 
dren of  Splcer  Lane  and  his  wife,  Ada,  of  a 
certain  debt  of  $950,  with  Interest,  due  by 
the  father  to  John  S.  Lane,  the  land  should 
belong  to  the  children  of  the  said  Splcer  and 
Ada,  who  were  the  said  Thompson  6.  Lane, 


Mary  (who  afterwards  married  the  other 
plaintiff),  Jane  (who  afterwards  married 
William  Wilcox),  Daniel,  Mason,  and  Wiley 
(who  died  Intestate  and  without  issue),  and 
that  Thompson  G.  should  convey  to  each  his 
or  her  proportionate  part  of  the  land.  Orig- 
inally the  plaintiffs  in  the  action  were  Mary 
and  her  husband,  Benajah  Taylor,  and  the 
defendants  were  the  widow  of  Thomas  G., 
Sarah,  the  only  child  and  heir  at  law  of 
Thomas  G.,  and  John  Wilcox,  Gteorge  Wilcox, 
and  S.  Williams  Wilcox,  the  children  and 
heirs  at  law  of  Jane.  The  successive  admin- 
istrators of  Thompson  G.  were  afterwards 
made  parties.  The  action  was  brought  to 
have  the  parol  trust  upon  the  land  declared, 
and  to  compel  the  said  Sarah,  who  intermar- 
ried with  B.  J.  Smith,  to  convey  to  the  plain- 
tiff Mary  one-half  of  the  land,  and  the  resi- 
due to  the  Wilcox  children.  Thomas  G.  in 
his  lifetime  had  conveyed  to  C.  J.  Dudley 
460  acres  of  the  land,  at  the  price  of  $2,300, 
and  had  received  the  same  in  cash.  Daniel 
Lane  and  John  and  William  Wilcox  had  con- 
v^ed  their  Interest  in  the  land  to  the  plain- 
tiff Mary.  At  spring  term,  1875,  of  the  su- 
perior court  of  CrtLven  coimty,  two  Issues 
were  submitted  on  the  trial:  First,  was 
there  a  parol  trust  in  favor  of  the  childi^n  of 
Splcer  Lane  annexed  to  the  conveyance  of 
October,  1849?  And,  second,  had  the  defend- 
ant Dudley,  previous  to  or  at  the  time  of  his 
purchase,  notice  of  such  trust?  The  answer 
to  the  first  issue  was,  "Yes;''  and  to  the  sec- 
ond, "No."  At  the  fall  term  of  1880  of  the 
court  a  judgment  was  rendered  upon  the  ver^ 
diet,  nunc  pro  tunc,  and  entered  as  of  the 
term  when  the  verdict  was  rendered,  in  the 
following  words:  ''Superior  Ck)urt,  Craven 
County.  No.  204.  Fall  Term,  1869.  Bena- 
jah Taylor  and  Mary  Taylor,  His  Wife, 
against  Christopher  J.  Dudley,  Nathaniel  H. 
Street,  Adm'r  of  Thompson  G.  Lane,  Aman- 
da Lee,  and  Sarah  Lane.  Now,  December 
10,  1880,  it  is  ordered  and  adjudged  by  the 
court  that  judgment  be  entered  upon  the 
findings  of  the  jury  upon  issues  submitted 
to  the  jury,  as  follows:  (1)  In  favor  of  the 
defendant  Dudley  for  the  land  in  controver- 
sy, as  embraced  in  his  deed  from  Thompson 
G.  Lane.  (2)  In  favor  of  the  plaintiffs  and 
against  Nathaniel  H.  Street,  administrator 
of  Thompson  G.  Lane,  deceased,  and  Aman- 
da Lee  and  Sarah  Lane,  for  the  proportion 
of  the  said  plaintiffs  of  the  fund  realized 
from  the  sale  of  the  trust  estate,  with  Inter- 
est from  the  time  the  same  was  received  by 
Thompson  G.  Lane.  And  it  Is  further  or- 
dered and  adjudged  that  SI  W.  Carpenter, 
clerk  of  this  court,  be,  and  Is  hereby,  ap- 
pointed a  commissioner  to  state  an  account 
in  accordance  with  the  decision  of  the  su- 
preme court  filed  in  this  case,  and  report  to 
the  next  term  of  this  court.  This  judgment 
is,  in  accordance  with  the  agreement  of  the 
parties,  to  be  nunc  pro  tunc,  and  entered  as 
of  the  term  when  the  verdict  was  rendered. 
J.  F.  Graves,  Judge  Presiding." 
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In  June,  1877»  Preeman  H.  Gaskins  and  E. 
H.  Anderson  each  bought  a  part  of  the  land 
described  in  the  complaint  from  Daniel 
Lane,  guardian  of  the  defendant  Sarah 
Smith.  These  guardian  sales  were  confirmed 
by  the  court,  and  deeds  executed  to  the  pur- 
chasers for  the  several  tracts  of  land,  at  or 
about  the  time  of  the  sales,  and  the  pur- 
chasers went  into  immediate  possession  of 
the  land  conveyed  to  them.  On  November 
27,  1885,  Freeman  H.  Gaslsins  purchased  of 
the  defendant  Sarah  Smith  and  her  husband, 
B.  J.  Smith,  another  part  of  the  said  lands 
mentioned  In  the  complaint,  took  a  deed 
therefor,  and  went  into  immediate  posses- 
sion of  the  same.  In  1884  an  order  of  dis- 
missal of  the  action  was  made,  and  after  the 
year  1886  the  cause  remained  off  the  docket 
until  the  fall  term  of  1892  of  the  superior 
court  of  Craven  county,  when  it  was  rein- 
stated, in  the  following  words:  "North  Caro- 
lina, Craven  County.  Superior  Court,  18d2. 
Numbers  204  and  205,  Fall  Term,  *e9,  Con- 
solidated. Mary  L.  Taylor  vs.  Sarah  Smith, 
Amanda  Lee,  John  Wilcox,  William  Wilcox, 
George  S.  Wilcox,  and  J.  C.  Harrison,  Adm'r 
of  T.  G.  Lane,  Dec'd.  Order  of  Reference. 
This  cause  coming  on  to  be  heard  upon  plain- 
tiff's motion,  by  consent  it  is  ordered:  That 
J.  C.  Harrison,  adm*r  d.  b.  n.  of  T.  G,  Lane, 
dec'd,  and  B.  J.  Smith,  husband  of  Sarah 
Smith,  be  admitted  to  become  parties  de- 
fendant That  this  cause  be  restored  to  the 
docket  from  which  it  was  dropped  by  error 
of  the  clerk.  That  order  consolidating  the 
two  actions  be  entered  now  as  of  the  judg- 
ment formerly  made  in  this  action.  That 
Owen  H.  Guion  be  appointed,  in  the  stead  of 
B.  W.  Carpenter,  to  take  the  account  ordered 
in  this  action,  and  that  he  proceed  to  take 
the  same  on  May  26,  1892,  and  report  to  the 
next  term  of  this  court;  ascertaining  how 
much  of  the  purchase  money  was  paid  by 
each  of  the  children  of  Spicer  Lane,  and 
when  paid,  the  value  each  year  of  the  lands 
described  in  the  complaint,  and  who  received 
the  same,  and  all  such  other  questions  as 
may  be  raised  by  the  pleadings,  and  not  de- 
cided by  the  verdict,  and  necessary  to  be 
tried  in  the  determining  of  this  action  in  ac- 
cordance with  the  opinion  of  the  supreme 
court  handed  down  in  this  action.  This  May 
14th,  1892.  Henry  B.  Bryan,  Judge  2nd  Ju- 
dicial Dist.  W.  D.  Mclver,  Plaintiff's  Atty. 
Clark  &  Clark,  Attys.  for  Def  ts." 

That  order  of  reference  was  vacated  at  a 
subsequent  term  of  the  court,  but  at  the  fall 
term  of  1893  another  order  of  reference  to  O. 
H.  Guion  was  made,  similar  in  character  to 
the  former  one.  A  report  was  made  by  the 
referee  to  the  spring  term  of  1895,  and  ex- 
ceptions were  filed  thereto  by  the  plaintiff 
and  defendant  Smith  and  wife.  The  excep- 
tions to  the  findings  of  fact  by  the  referee 
were  not  argnied  here.  None  of  the  testi- 
mony was  printed,  and  the  court  therefore 
could  not  tell  whether,  the  referee  made  any 


of  his  findings  upon  a  total  lack  of  testi- 
mony or  not  The  seventh  conclusion  of  law 
found  by  the  referee  is  in  the  followUig 
words:  "While  finding,  as  a  conclusion  of 
law,  that  this  cause  has  been  regularly  and 
lawfully  reinstated  for  the  purposes  of  alJ 
orders  and  decrees  made  herein,  I  find  that 
for  the  purpose  of  lis  pendens,  owing  to  the 
negligent  omission  and  Intermission  existing 
from  the  year  1875,  and  upon  the  order  of 
dismissal  entered  at  the  term  of  1884,  being 
In  effect  a  discontinuance  of  said  cause,  an 
intermission  of,  and  failure  of,  full  prosecu- 
tion has  occurred,  wliich  is  fatal  to  the  con- 
tinuity of  the  Us  pendens,  as  existing  upon 
the  filing  of  the  complaint  In  said  action; 
and  therefore  the  deeds  to  Gaskins  and  An- 
derson, recited  in  the  findings  of  fact,  are 
not  affected  by  the  pendency  of  said  actions, 
and  said  purchasers  take  without  notice 
thereof."  The  plaintiffs  excepted  to  this  con- 
clusion of  law,  and  the  exception  was  over- 
ruled by  his  honor.  We  think  there  was  er- 
ror in  the  ruling  of  the  court  on  this  point, 
but  the  error  is  harmless,  as  we  shall  pres- 
ently point  out  The  verdict  and  judgment 
of  1875  was  a  full  and  final  adjudication  in 
favor  of  the  plaintiffs  that  the  parol  trust 
did  attach  to  the  whole  of  the  land  conveyed 
to  Thompson  G.  Lane  by  Spicer  Lane  and 
his  wife  in  1849.  C.  J.  Dudley,  however, 
who  purchased  460  acres  of  the  land  without 
notice  of  the  trust,  was,  in  the  same  verdict 
and  judgment,  protected  in  his  purchase. 
Gaskins  and  Anderson,  who  purchased  parts 
of  the  land,  were  made  parties  to  this  action 
at  the  February  term,  1893,  of  Craven  su- 
perior court  In  their  answer  they  deny  aU 
the  material  allegations  of  the  complaint, 
and  set  up  a  further  defense  that  their  pur- 
chases were  in  good  faith  and  for  value,  and 
that  under  their  deeds  they  went  into  im- 
mediate, possession,  and  have  been  lioldlng 
the  lands  therein  conveyed  adversely  from 
the  time  the  deeds  were  made.  We  are  of 
the  opinion  that  the  deeds  to  the  defendants 
Gaskins  and  Anderson,  made  in  1877  and  in 
1885,  as  hereinbefore  recited,  were  color  of 
title,  having  been  made  after  the  verdict  and 
judgment  in  this  case  fixing  tl)e  parol  trust 
on  the  land;  and  the  defendants,  having  held 
the  land  in  possession  so  conveyed  to  them 
for  more  than  seven  years,  adversely  to  all 
the  world,  have  obtained  a  title  in  fee.  All 
of  the  proceedings  made  in  the  cause  since 
the  verdict  and  judgment  of  1875  have  been 
directed  to  other  purposes  than  the  one  to 
establish  the  parol  trust  upon  the  land.  The 
defendants  Gaskins  and  Anderson  were  not 
parties  to  these  proceedings  until  thehr  color 
of  title  bad  ripened  into  a  full  title  by  the 
seven-years  adverse  possession.  His  honor 
was  right  in  his  rulings  upon  the  other  ex- 
ceptions filed  by  the  parties  to  the  report 
of  the  referee,  and  the  judgment  rendered 
by  the  court  was  in  all  things  corr<M:t,  and 
the  whole  is  affirmed. 
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(121  N.  C.  1M> 

STATE   ex   i«L   CROMABTIB   t.    PARKER 

etal. 

(Supreme  Court  of  North  Carolina.    Not.  23, 

1807.) 

ACTIOHS— MlBJOINDBR  OP    CaDBBB— AMINDMISTT— 

Parties. 

1.  In  an  action  to  oust  a  number  of  perBona 
from  their  offlcee,  the  complaint  ahowed  that  de- 
fendants held  their  offices  by  different  tenures, 
from  dififerent  sources,  and  were  elected  and 
appointed  at  different  times,  and  that  the  acts 
for  which  it  was  sought  to  oust  them  were  dif- 
ferent. HM,  that  under  Code,  {  267,  subd.  1, 
which  provides  that  causes  of  action  arising  out 
of  the  same  transaction,  or  a  transaction  con- 
nected with  the  subject  of  the  action,  may  be 
joined,  and  subdivision  7,  pioTiding  that  actions 
so  joined  must  affect  all  the  parties,  there  was  a 
fatal  misjoinder  of  causes. 

2.  Where  there  is  a  misjoinder,  not  only  of 
causes,  but  also  of  parties,  the  action  cannot  be 
di Tided  under  Code,  §  27^  which  proTides  that, 
if  a  demurrer  be  allowed  for  the  reason  that 
seTeral  causes  of  action  haTC  been  improperly 
joined,  the  judge  may  order  the  action  to  be 
diTided. 

Appeal  from  superior  court,  Bladen  county; 
Mclver,  Judge. 

Action  by  the  state,  on  the  relation  of  L. 
P.  Cromartie,  against  0.  P.  Parker  and  oth- 
ers. From  a  judgment  snatainlng  defend- 
ants' demurrer,  relator  appeals.    AfQrmed. 

R.  S.  White  and  N.  A.  Sinclair,  for  appel- 
lant.    C.  C.  Lyon,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  in  the 
nature  of  quo  warranto  against  the  defend- 
ants, to  oust  them  from  their  offices  as  coun- 
ty commissioners  of  the  county  of  Bladen. 
The  complaint  alleged  that  the  defendants 
Thompson  and  Ankers  had  been  duly  elected 
as  such  commissioners,  but  had  forfeited  said 
offices  by  their  acceptance  of  the  offices  of 
m^nheis  of  the  board  of  education;  that  the 
defendants  Parker  and  Lyon  were  appoint- 
ed additional  commissioners,  under  the  pro- 
Tlsions  of  section  5,  c.  186,  of  the  Laws  of 
1895,  and  lost  all  right  to  said  offices  l^  the 
repeal  of  said  section  by  chapter  806  of  the 
Laws  of  1897;  and  that  the  defendant  Lyon, 
In  addition  to  having  lost  said  office  of  com- 
missioner by  the  repeal  of  said  section,  for^ 
felted  it  by  accepting  the  office  of  member  of 
the  board  of  education.  It  Is  alleged  that 
the  defendants  not  only  accepted  memb<»T- 
shlp  on  the  latter  board,  but  elected  them- 
selres  thereto  by  their  rotes  as  county  com- 
missioners. It  will  thus  be  seen  that  the 
defendants  held  the  offices  from  which  they 
are  sought  to  be  ousted  l^  different  tenures, 
and  from  different  sources,  were  elected  and 
appointed  thereto  at  different  times,  and  for- 
feited their  offices,  if  they  are  forfeited,  by 
different  acts.  The  acceptance  of  another 
office  by  one  commissioner  could  not  affect 
the  tenure  of  any  other  commissioner.  The 
defendants  demurred,  among  other  grounds, 
for  "that  there  is  an  Improper  joinder  of  ac- 
tions, as  each  of  the  defendants  holds  an 
office  as  a  member  of  the  board  of  commis- 
sioners, Independent  and  separate  from  the 


office  of  other  members  of  said  board,  and  an 
action  cannot  be  brought  against  several  per* 
sons  to  try  the  right  to  different  offices." 
The  demurrer  was  properly  sustained.  Sec- 
tion 267  of  the  Code  specifies  what  causes 
of  action  may  be  Joined,  and  expressly 
states  that  '^e  causes  of  action  so  united 
must  all  belong  to  one  of  these  classes,  and, 
except  in  actions  for  the  foreclosure  of 
mortgaires,  must  affect  all  the  parties  to 
the  action."  Land  Co.  t.  Beatty,  69  N.  C. 
829;  Logan  v.  Wallis,  76  N.  C.  416;  Street  v. 
Took,  84  N.  C.  605;  Doughty  v.  Railroad,  78 
N.  C.  22;  Hodges  y.  Railroad  Co.,  105  N.  a 
170,  10  S.  B.  917.  The  action  at  bar  comes 
within  none  of  the  enabling  clauses  of  that 
section.  There  is  no  community  of  Interests 
between  the  defendants.  The  acceptance  of 
another  office  by  one  would  in  no  way  affect 
the  right  of  any  of  the  others,  as  no  two  are 
claiming  the  same  office.  The  action  does 
not  go  to  the  power  <»:  authority  of  the  board 
to  act  In  any  way  as  a  board,  hot  to  the  sep- 
arate right  of  each  indlTidual  defendant  to 
remain  a  member  of  that  board.  The  right 
of  the  defendant  Parker  cannot  depend  upon 
the  acceptance  of  additional  offices  by  the 
three  other  defendants,  as  he  has  accepted 
no  such  office,  while  the  fbct  that  he  ob- 
tained his  appointment  from  the  judge  had 
nothing  whatever  to  do  with  the  tenure  of 
those  elected  l^  the  people.  As  in  this  case 
there  is  not  only  a  misjoinder  of  distinct 
causes  of  action,  but  also  a  mlsjohider  of  par- 
ties having  no  community  of  interests,  the  ac- 
tion cannot  be  divided,  under  section  272  of 
the  Code,  which  permits  division  only  where 
the  causes  alone  are  distinct  Mitchell  y. 
Mitchell,  96  N.  a  14,  1  S.  B.  64&  As  this 
action  cannot  be  maintained,  as  now  consti- 
tuted, and  cannot  be  divided,  we  do  not  see 
how  the  plaintiff  could  be  benefited  by  leave 
to  amend,  even  if  granted.  The  judgment 
below  is  affirmed. 

(121  N.  C.  196) 
HAMBR  T.  McCALL. 
(Supreme  Court  of  North  Carolina.    Nov.  28, 
1897.) 

Landlord  and  Tbnant— Estoppel  to  Dbnt  Ti- 
tlb— libn— bzbmptiuns. 

1.  Where  defendant  rented  a  f^rm  and  imple- 
ments of  plaintiff,  he  was  estopped  to  deny  mat 
plaintiff  was  entitled  to  the  rents,  although  in 
net  the  property  belonged  to  the  estate  of  plain- 
tiff's deceased  wife,  and  plaintiff  was  not  the 
administrator  thereof. 

2.  Defendant,  who  was  a  tenant  of  plaintiff, 
was  not  entitled  to  have  his  personal  property 
exemption  out  of  the  crops  until  the  landlord's 
lien  for  unpaid  rent  was  satisfied. 

Appeal  from  superior  court,  Richmond  coun- 
ty; Coble,  Judge. 

Action  by  A  W.  Hamer  against  L.  O.  Mc- 
Call.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

The  action  was  instituted  before  a  justice 
of  the  peace,  under  the  landlord  and  tenant 
act,  to  recover  an  amount  alleged  to  be  due 
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the  plaintiff  for  rent  and  suppUes  in  making 
a  crop.  Upon  the  hearing  the  Justice  ren- 
dered judgment  hi  favor  of  the  plaintiff, 
which  judgment  was  placed  in  execution,  and 
the  property  sold  by  the  sheriff  for  $75.67. 
In  the  superior  court  the  defendant  moved  to 
set  aside  the  execution,  and  for  an  order  that 
the  sheriff  pay  oyer  to  the  defendant  the  fund 
held  in  his  hands.  The  justice  of  the  peace 
held,  upon  the  hearing  before  him,  that  the 
defendant  was  the  tenant  of  the  plaintiff,  and 
Indebted  to  plaintiff,  as  such  tenant,  for  the 
rent  and  supplies,  and  that  plaintiff  was  en- 
titled to  a  lien  on  the  crop,  and  to  have  the 
same  satisfied-  out  of  the  crop.  The  judge 
overruled  the  motions  of  the  defendant,  and 
the  defendant  exc^rted,  alleging  the  follow- 
ing errors:  (1)  The  court  erred  in  refusing 
to  hold  that  the  execution  was  void  and  not 
warranted  by  the  judgment;  (2)  the  court 
erred  in  holding  that  defendant  was  not  en- 
titled to  the  proceeds  as  part  of  his  personal 
property  exemption;  (3)  that  the  court  erred 
in  not  holding  that  plaintiff  had  no  lien  on 
the  proceeds  in  the  hands  of  the  sheriff.  The 
defendant  appealed  to  the  supreme  court 

John  D.  Shaw,  Jr.,  for  appellant  Walter 
H.  Neal,  for  app^lee. 

FUROHBS,  J.  The  plaintiff  rented  a  farm, 
a  mule,  and  farming  implements  to  the  de- 
fendant for  the  year  1896.  The  rents  not  be- 
ing paid,  as  plaintiff  alleged,  he  brought  this 
action  for  the  unpaid  rents,  in  which  he 
claimed  a  landlord's  lien  upon  the  defendant's 
crop  raised  on  the  land  so  rented  to  the  de- 
f^dant  The  defendant  answered,  and  de- 
nied that  he  owed  the  plaintiff  anything,  and 
alleged  that  the  farm,  mule,  and  the  imple- 
ments so  rented  belonged  to  the  plaintiff's 
wife;  and  that  she  is  dead  (having  died  in 
August,  1896),  and  that  there  has  been  no 
administration  on  her  estate;  sets  up  a  coun- 
terclaim; denies  tliat  plaintiff  is  entitled  to 
a  lien  on  his  crop,  even  if  it  is  found  that  he 
owes  him  anything  on  the  rent;  and  claims 
the  crop  as  a  personal  property  exemption. 
The  jury  find  that  there  is  $23.93  still  due  on 
the  rents,  and,  while  there  are  oth^  excep- 
tions taken  in  the  record,  it  seems  to  us  that 
they  depend  upon  the  plaintiff's  right  to 
claim  these  rents  as  landlord;  that  upon  the 
death  of  the  wife  these  rents  became  a  part 
of  the  wife's  personal  estate,  and  the  legal 
title  could  only  pass  to  the  plaintiff  as  her 
administrator.  Nicholson  v.  Dare  Go.,  119  N. 
O.  20,  25  a  B.  719;  Id.,  118  N.  0.  24,  24  S.  B. 
728.  But  defendant,  having  leased  this  land 
and  other  property  from  the  plaintiff,  be- 
came his  tenant:  and.  as  between  them.  >he 
is  estopped  to. deny  that  the  plaintiff  is  his 
landlord,  and  entitled  to  the  rents.  The 
plaintiff  being  the  landlord,  and  the  defend- 
ant his  tenant,  it  must  follow  that  the  law 
of  landlord  and  tenant  applies,  and  the  plain- 
tiff acquired  a  lien  on  the  crops  for  the  pay- 
ment of  the  rents.    The  plaintiff  having  a 


lien  on  the  crop  for  the  payment  of  the  rents, 
the  defendant  was  not  entitled  to  have  his 
personal  property  exemption  out  of  the  crops 
until  the  rents  were  paid.  The  judgment  ot 
the  court  below  Is  affirmed. 


OXL  N.  C.  197) 
HAMBR  T.  McCAIiL. 
(Supreme  Court  of  North  CSaroUna.    Nov.  28, 
1897.) 

SUPSaXOR  Ck>URT— Orxoi  NAL  JCRTSDIOTIOV^Aonoa 

Tried  bt  Justice. 
Tlie  superior  court  has  no  jurisdiction  of  an 
original  motion  to  vacate  an  execution  and  order 
of  sale  made  by  ib»  justioe  who  tried  tbe.  case. 

Appeal  from  superior  court,  Richmond  coun- 
ty; (^ble,  Judge. 

Action  by  A.  W.  Hamer  against  L.  CS.  Me- 
Call.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals^   Affirmed. 

John  D.  Shaw,  for  appellant  W.  H.  Neal» 
for  appellee. 

FURCHBS,  J.  The  merits  ot  tills  actlOD 
are  discussed  and  determined  In  the  above 
appeal  by  defendant  in  the  same  case.  This 
appeal,  as  we  understand  it,  is  f^m  tbm 
judgment  of  the  superior  court  refusing  da- 
f  eodanf  s  motion  to  set  aside  and  vacata  an 
execution  and  order  of  sale  made  by  the  Jus- 
tice of  the  peace  who  tried  the  case.  Tliis 
is  an  original  motion,  made  hi  the  sup^lor 
court  for  the  first  time.  The  court  had  no 
jurisdiction,  and  the  motion  was  properly  re- 
fused. Bailey  v.  Hester,  101  N.  0.  638,  8  8. 
Bl  164;  Bired«y  t.  Harris,  68  N.  a  93. 

Affirmed. 


on  N.  C.  155) 
WRIGHT  et  al.  V.  WESTBROOK. 
(Bnpreme  Court  of  North  Oaiolina.    Nov.  28, 
1897.) 

HUSBASD  AMD  WirS^DBBDS  Of  BSTTI.BI1BHT— 
CONBTRUGTION. 

A  man  granted  land  to  his  intended  wife 
for  life,  with  full  power  of  disposing  of  it  after 
obtaining  his  permisaion,  and  with  remainder  te 
such  cmldren  as  they  might  have.  The  deed 
also  provided  that  if  the  wife  should  die  In  the 
husband'a  lifetime,  leaving  issue,  the  land  should 
revert  to  the  husband  and  the  heirs  of  his  body; 
and,  in  default  of  such  issue  living  at  the  hus- 
band's death,  then  after  the  wife's  death  the 
land  was  to  vest  In  the  husband's  heirs.  Hdd^ 
the  parties  having  intermarried,  that  the  wife 
might,  with  the  husband's  consent,  grant  an  in- 
denasihle  title  to  the  property. 

Appeal  from  superior  court,  New  Hanover 
county;  Mclver,  Judge. 

Controversy,  submitted  without  action,  be- 
tween W.  A.  Wright  and  another  and  O.  W. 
Westbrook.  From  a  judgment  against  de- 
fendant, he  appeals.    Afdrmed. 

J.  D.  Bellamy,  for  appellant  T.  W. 
Strange,  for  appellees. 

FAIRCLOTH,  C.  J.  This  is  a  controversy, 
without  action,  submitted  under  Code,  i  567* 
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The  plalntlflF  W.  A.  Wrlgbt  owned  the  land 
In  tee  aimple,  and  ejcecuted  a  deed  to  his 
Intended  wife,  who  afterwards  intermarried 
with  him,  and  both  are  still  alive,  and  hare 
contracted  to  sell  said  land  to  the  defendant; 
and  the  question  is,  can  they  make  the  de- 
fendant an  indefeasible  title?  The  deed, 
regular  in  all  respects,  conyeys  the  land  to 
the  said  ^'Louisa  O.  Holmes  [now  the  feme 
plaintiff,  and  wife  of  said  Wright]  for  the 
term  of  her  natural  life,  with  full. power  of 
disposing  of  the  same,  his  permission  In 
writing  being  first  obtained,  and  remainder 
to  the  children  of  the  said  Louisa  Q.  Holmes 
begoUen  by  the  said  William  Augustus 
Wright,  aU  right,  title,  interest,  or  estate," 
etc.  "But  if  the  said  Louis  G.  Holmes  should 
die  in  the  lifetime  of  the  said  WUliam  Au- 
gustus Wright,  leaying  issue  by  him  liylng  at 
her  death,  then  the  estate  herein  conyeyed 
Is  to  reyert  back  and  yest  in  the  said  Wil- 
liam Augustus  Wright  and  the  heirs  of  his 
body  begotten.  But,  in  default  of  such  is- 
sue liylng  at  his  death,  then  after  the  de- 
cease of  the  said  Louisa  6.  Holmes  the  es- 
tate herein  conyeyed  shall  go  to  and  yest  in 
the  heirs  of  the  said  William  Augustus 
Wright."  We  need  not  discuss  the  rights  of 
parties  in  the  eyent  that  the  wife  had  died 
without  exercising  the  power  giyen  her  in 
the  deed,  either  with  or  without  children,  or 
upon  the  death  of  the  husband  leaying  his 
said  wife  suryiying.  These  contingencies 
are  not  before  us.  The  proyision  in  the 
deed,  "^wlth  full  power  of  disposing  of  the 
same,  his  permission  in  writing  l>eing  first 
obtained,"  is  absolute  and  clear,  with  such 
permission  of  her  husband.  The  contingen- 
cies that  might  arise  In  the  eyent  of  death, 
as  aboye  stated,  haye  not  yet  arisen,  and 
are  subject  to  and  dependent  upon  the  wife's 
exercise  of  the  power  of  disposition  confer- 
red by  the  deed  from  her  husband.  Our 
opinion  is  that  a  proper  deed  by  the  wife 
and  husband  would  conyey  a  good  title  to 
the  purchaser.  Stroud  y.  Morrow,  52  N.  0. 
463.    Judgment  afSrmed. 


(la  N.  C.  207) 

HATWOOD  y.  TOWN  OP  FATBTTEVILLB. 

(Supreme  Oonrt  of  North  Oarolina.    Noy.  28, 

1897.) 

Ixyaiah  Tax— Rbpundino  Patmrnt— Livitatioks. 

1.  The  proyision  of  Acts  1887,  c.  137,  f  84. 
declaring  that  repayment  of  invalid  taxes  paid 
may  be  demanded  within  80  days  after  payment, 
etc.,  is  mandatory. 

2.  Under  the  tiiree-years  statute  of  limitations 
(Code,  §  165),  and  Acts  1887,  e.  187,  f  84,  in- 
quiring a  demand  for  refunding  of  invalid  taxes 
to  be  mad^  within  80  days  after  payment,  an 
action  brou^t  in  July,  lo94,  for  taxes  paid  in 
1880,  and  preceding  years,  cannot  be  maintain- 
ed. 

Appeal  from  superior  court,  Oumberland 
county;  Ck>ble,  Judge. 

Action  by  John  Hatwood  against  the  town 
of  Fayetteyille  to  recoyer  taxes  paid.    De- 


fendant had  judgment,  and  plaintlfT  appeals. 
AfQrmed. 

a  W.  Broadf oot  and  &  H.  MacRae,  for  ap- 
pelant.  H.  McD.  Bobinson,  for  'a];q;>ellee. 

FAntOLOTH,  a  J«  This  action  was  insti- 
tuted <Hi  July  16»  1894,  to  recoyer  taxes  paid 
to  the  town  of  Fayetteyille  annually  from 
1878  to  1880,  indusiye  of  the  latter  year. 
The  allegation  is  that  said  taxes  were  in- 
yalid  by  reason  of  plaintift's  property  b^hg 
outside  of  the  town  limits,  and  that  he  paid 
said  taxes  under  a  mistake  as  to  the  latter 
fact  Tbe  payment  of  the  taxes  and  said 
mistake  are  admitted,  but  the  defendant's 
liability  is  denied.  The  defendant  pleads  the 
act  of  limitations  in  such  actions  as  the  pres- 
ent, and  ayers  other  matters,  raising  yery 
Important  questions. 

The  act  of  1887  (chapter  187,  {  84)  declares 
that  any  person,  claiming  that  the  tax  leyled 
is  for  any  reason  inyalid,  after  pajring  the 
same,  may  at  any  time  within  30  days  after 
such  payment  demand  the  same  from  the  au- 
thorities for  whose  benefit  it  was  leyied,  and, 
if  the  same  be  not  refunded  within  90  days, 
he  may  sue  for  the  amount  The  defendant 
also  reUes  on  tbe  three-years  limitation  on 
actions.  Ck)de,  f  liS6.  When  the  plaintiff 
discoyered  the  mistake  of  fact,  if  such  mis- 
take did  occur,  does  not  appear,  but  we  as- 
sume it  was  not  later  than  1890  when  he 
ceased  to  pay  the  tax.  By  operation  of  the 
aboye  statute  it  is  plain  that  the  plaintiirs 
right  of  action  for  the  alleged  cause  is  barred* 
In  Railroad  Co.  y.  Reidsyille,  109  N.  O.  494,  IS 
&  B.  806,  it  was  held  that  the  proyision  in  the 
act  of  1887  (chapter  187,  {  84)  requiring  de- 
mand to  be  made  within  80  days  is  mandatory, 
and  that  no  action  can  be  maintained  without 
making  the  demand  within  the  prescribed 
time,  and  that  such  requirement  extends  to 
all  taxes.  We  are  unable  to  see,  from  the 
record  before  us,  when  the  plaintifTs  demand 
was  made.  If  it  was  Just  prior  to  com- 
mencing his  action,  that  was  too  late;  and  if 
made  at  the  close  of  14390,  when  he  ceased 
paying  the  tax,  then  his  action  is  barred,  as 
aboye  stated.  With  this  conclusion,  it  would 
serye  no  useful  purpose  to  consider  the  graye 
matters  presented  by  the  defendant's  answer. 
In  fact,  the  plaintifiTs  counsel  did  not  desire 
that  we  should  do  so.    Affirmed. 


(la  N.  C.  209} 

McNEILL  y.  FULLBR  et  al. 

(Supreme  CJourt  of  North  Carolina.    Noy.  16» 

1897.) 

Deobdints'  Estatbb  —  Salks  or  Rbaltt  —  Pubp 

0BA8B  BT  AdVINISTRATOB  —  ACOOUBTIBO  —  Aj>- 
ySRSB  POBSESSION— COLOB  Off  TiTLB—LaNDLORD 

AKD  Tenant— Vbndob  and  Pubchabbb  —  Stat- 
UTB  or  Frauds. 

1.  An  administrator  testified  that  realty  was 
not  bid  off  for  him  at  adminlBtrator'B  sale,  bat 
that  he  asked  the  bidder  to  attend  the  sale  and 
make  the  property  brfng  its  yalue,  aod  told  the 
bidder  that,  If  he  did  not  haye  money  to  pay  for 
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the  land,  wltnees  would  get  money  for  him;  that 
Boon  after  the  sale  he  made  the  bidder  a  deed; 
and  that  three  days  later  the  bidder  gave  a  deed 
back  to  witness  individually,  without  money  pass- 
ing. Hdd,  that  an  inference  that  the  property 
was  purchased  by  the  administrator  through  an 
agent  was  justified. 

2.  In  an  administrator's  report  of  the  sale  of 
personalty,  it  was  stated  that  such  property  was 
msufficient  to  pay  debts;  that  intestate  died 
seised  of  certain  realty;  that  the  widow  claimed 
the  home  place  as  dower;  and  that  she^ind  the 
heirs  desired  to  have  the  rest  of  the  realty  sold 
\a  pay  debts.  HM,  that  such  allegations  were 
iiot  sufficient  to  sustain  a  sale  of  the  realty, 
where  the  heirs  were  not  made  parties  to  the 
proceeding,  and  no  order  of  sale  was  ever  made. 

8.  Where  an  administrator  caused  realty  be- 
longing to  the  estate  to  be  bid  off  for  hhn,  and 
the  bidder  gave  a  deed  of  the  property  to  the  ad- 
ministrator Individually,  it  was  color  of  title  un- 
der which  the  administrator  individually  might 
prescribe,  although  he  had  no  authority  to  pur- 
chase the  land. 

4.  The  possession  of  a  tenant  is  the  possession 
•f  the  landloid,  as  against  the  holder  of  the  legal 
title. 

5.  The  possession  of  a  purchaser  under  a  bond 
for  title  is  the  possession  of  the  vendor,  as  against 
the  holder  of  the  legal  title. 

6.  ▲  vendor  is  not  bound  to  have  a  perfect  title 
at  the  date  of  the  contract  to  sell.  It  is  suffi- 
cient if  the  title  be  perfect  at  the  time  the  con- 
tract Is  attempted  to  be  enforced  by  either  party. 

7.  One  who  by  a  parol  contract  is  to  receive  a 
conveyance  from  another  cannot  plead  the  stat- 
ute of  frauds,  when  the  other  offers  to  perform. 

•  8.  An  adnunistrator  caused  realty  belonging 
to  the  estate  to  be  bid  off.  for  him  by  a  person 
who  deeded  the  property  to  the  administrator  in- 
dividually, under  which  deed  possession  was 
taken  and  held.  At  the  time  of  the  sale  the 
administrator  reported  that  the  land  brought  a 
certain  amount.  Hddt  on  accounting,  that  the 
administrator  was  chargeable  with  said  amount, 
with  interest  from  the  date  of  sale. 

Appeal  from  superior  court,  Oumberlltnd 
county;  CJoble,  Judge. 

Action  by  T.  H.  McNeill  against  George  Pul- 
ler and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

H.  L.  Cook,  for  appellant  N.  W.  Ray,  for 
appellees. 

PURCHES,  J.  This  Is  an  action  for  spe- 
cific performance,  in  the  nature  of  a  fore- 
closure. The  plaintiir  alleges  that  he  is  the 
administrator  of  one  Fenner  Fuller,  deceased, 
and  that  as  such  administrator  he  procured 
an  order  of  court,  and  sold  the  land  in  con- 
troversy to  pay  debts  of  his  intestate;  that 
at  said  sale  Marlon  Stephens  became  the  pur- 
chaser at  the  price  of  $260;  that  he  did  not 
get  Stephens  to  bid  off  the  property  for  him, 
but  he  asked  Stephens  to  attend  to  the  sale 
and  make  the  property  bring  Its  value,  and 
that  he  told  Stephens  that,  If  he  did  not  have 
the  money  to  pay  for  the  land,  he  would  get 
the  money  for  him;  that  soon  after  the  sale, 
and  on  the  9th  of  March,  1881,  he  made 
Stephens  a  deed  for  the  land,  and  on  the  12th 
(three  days  thereafter)  Stephens  made  him 
back  a  deed  for  the  same  land;  that  in  this 
transaction  there  was  no  money  passed,^ 
Stephens  paid  him  nothing,  and  plaintiff  paid 
Stephens  nothing.  It  was  argued  here  for 
the  plaintiff  that  this  land  was  not  purchased 


for  him  by  Stephens.  Bat  taking  these  facts, 
as  shown  by  his  own  testimony,  the  court 
might  well  have  Instructed  the  jury  that  It 
was  purchased  by  the  plaintiff  through  his 
agent,  Stephens.  We  have  never  been  called 
upon  to  consider  a  more  carelessly  managed 
estate  by  an  administrator,  nor  a  more  de- 
fective proceeding  to  sell  real  estate.  We  are 
satisfied  from  an  examination  of  the  records 
offered  In  evidence  that  there  never  was  any 
summons,  petition,  or  complaint,  nor  order  of 
conrt  to  authorize  the  plaintiff  to  sell  this 
land.  We  are  satisfied  that  the  only  thing 
the  plaintiff  ever  did,  looking  to  a' sale  of  the 
real  estate  of  his  intestate,  Is  contained  In  a 
statement  made  In  his  report  of  the  sale  of 
the  personal  property,  in  which  It  is  stated 
that  the  personal  property  was  Insufilcient  to 
pay  intestate's  debts,  and  that  he  died  seised 
and  possessed  of  this  and  some  other  real  es- 
tate, and  "that  the  widow  and  heirs  are  desir- 
ous to  have  the  remainder  of  the  real  estate 
sold  to  make  assets  to  pay  the  Indebtedness 
of  the  estate."  This  is  made  after  stating 
that  the  widow  claimed  the  home  place  as 
her  dower.  This  might  be  treated  as  a  very 
Informal  complaint,  but  sufficient  to  sustain 
a  sale  properly  and  honestly  made,  if  there 
had  been  proper  parties  made,  and  an  order 
of  sale.  But  none  of  this  was  ever  done. 
The  heirs  at  law  of  Fenner  Puller  were  never 
made  parties.  No  summons  was  ever  Issued, 
bringing  them  into  court,  and  no  order  of 
sale  was  ever  made.  We  are  satisfied  of  this. 
Therefore  the  court  must  treat  this  pretend- 
ed sale  of  the  plaintiff,  at  which  he,  in  law, 
became  the  purchaser,  as  a  nullity,  and  as 
passing  no  titie.  If  the  case  ended  here,  the 
Judgment  of  the  court  below  would  be  af- 
firmed. But  on  the  12th  day  of  March,  1884, 
Marlon  Stephens  made  a  deed  to  the  plain- 
tiff, conveying  this  land  to  him  In  fee  simple; 
and  this  deed  has  been  probated  and  regis- 
tered. The  plaintiff  testifies  that  the  defend- 
ants rented  this  property  from  him,  and  were 
his  tenants,  and  on  the  7th  day  of  April,  1885, 
they  made  a  contract  with  him  for  the  pur- 
chase of  said  land;  that  at  that  time  they 
executed  to  him  their  notes  for  $150  each, 
and  he  executed  a  bond  to  make  them  a  title 
on  the  payment  of  these  notes,— they  beini? 
for  the  amount  of  the  agreed  price  they  were 
to  pay  him  for  the  land.  He  also  alleges  and 
swears  that  said  notes  have  never  been  paid, 
and  that  he  is  ready  and  able  to  make  snch 
titie  upon  the  payment  of  the  purchase  mon- 
ey. The  deed  from  Stephens  to  the  plaintiff 
was  color  of  title,  without  reference  to  the 
want  of  authority  of  plaintiff  to  sell  to 
Stephens.  And  the  possession  of  the  defend- 
ants, first  as  his  tenants,  and  then  under  a 
contract  to  purchase,  was  the  possession  of 
plaintiff.  The  possession  of  a  vendee  holding 
under  a  bond  for  titie  is  the  possession  of  the 
vendor.  Bradsher  v.  HIghtower,  118  N.  C. 
899,  24  S.  E.  120.  This  possession,  having 
commenced  in  the  spring  of  1884,  and  con  tin- 
I  olng  until  now»  ripened  the  colorable  title 
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from  Stephens  Into  a  perfect  title  in  the 
plaintiff,  unless  there  are  parties  interested  in 
the  land  who  are  under  disabilities.  There 
seem  to  have  been  two  of  the  children  of 
Fenner  Fuller  who  were  minors  in  1884.  But 
the  youngest  of  them  is  26  years  old  now, 
having  been  13  in  1884.  A  purchaser  is  not 
bound  to  take  a  defective  title  from  his  bar- 
gainor. Nor  is  a  bargainor  bound  to  have  a 
perfect  title  at  the  date  of  the  contract  to 
selL  It  is  sufDcient  if  the  title  is  perfect  at 
the  time  it  is  attempted  to  be  enforced  either 
by  the  bargainor  or  the  purchaser.  Hobson  v. 
Buchanan,  96  N.  G.  444,  2  S.  E.  180.  Upon 
this  undisputed  evidence  as  to  the  Stephens 
deed,  and  the  continuous  possession  of  the  de- 
fendants, it  would  seem  that  It  would  have 
been  proper  for  the  court  to  have  charged 
the  jury  that,  if  they  believed  the  evidence, 
the  plaintiff  was  the  owner  of  the  land,  and 
could  make  a  good  title  to  the  same;  that 
the  defendants  had  contracted  to  purchase 
the  same  of  him  at  the  price  of  $300,  secured 
by  the  notes  offered  in  evidence;  that  there 
was  a  bond  for  title  from  plaintiff  to  defend- 
ants. But,  if  there  was  no  bond,  the  defend- 
ants are  at  the  wrong  en4  of  the  contract. 
to  plead  or  take  advantage  of  the  statute  of 
frauds.  Taylor  v.  Russell,  119  N.  C.  30,  25  a 
B.  710.  But,  as  the  case  goes  back  for  a  new 
trial,  other  facts  may  be  developed  by  the 
defendants.  They  may  prove  that  they  did 
not  buy,  or  that  there  have  been  such  trans- 
actions between  them  and  the  plaintiff  as  to 
show  that  they  have  not  continued  to  hold 
said  land  as  his  bargainee.  We  think  it  is 
time  the  plaintiff  had  settled  his  intestate's 
estate.  And,  as  he  reported  to  the  court  that 
the  land  brought  $330,  he  is  chargeable  with 
this  sum,  and  interest  thereon  from  the  date 
of  the  sale,  when  Stephens  bid  It  off,  to  the 
date  of  his  settlement.  Hlghsmith  v.  White- 
hurst  120  N.  C.  123,  26  S.  B.  917.  And,  if 
the  plaintiff  does  not  settle  the  estate  and 
properly  account  for  this  amount,  we  can  see 
no  reason  why  defendants  may  not  be  en- 
titled to  two-fifths  of  this  amount,  as  a  pay- 
ment or  counterclaim  on  their  purchase  In- 
debtedness, provided  they  set  up  this  defense. 
There  Is  error.    New  ti*ial. 


(51  S.  C.  143) 

FBASTER  V.  RICHLAND  COTTON  BflLLS. 

(Supreme  Court  of  South  Carolina.     Nov.  22, 
1887.) 

Trial— ReTUSAL  O*  lN8TRnCTT01f8~ADMI88TBII.ITT 
OV  BVIDBNOB. 

1.  In  an  action  by  a  building  contractor  to 
recover  for  being  discharged  from  the  comple- 
tion of  a  building  contract,  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price 
and  the  amount  which  it  would  have  cost  to  per- 
form the  contract. 

2.  Where  it  was  charged  that,  if  a  contractor 
failed  in  the  discharge  of  the  du^  under  a  build- 
ing contract,  the  owner  could  rightfully  dis- 
charge him,  the  court  could  refuse  a  request  to 
charge  that,  if  the  contractor  did  not  do  Ills  worlc 
onder  the  contract  m  a  workmanlike  manner,  the 


owner  might  terminate  the  contract,  as  the  for- 
mer includes  the  latter. 

8.  As  evidence  of  the  reasonable  cost  of  com- 
pleting; a  building  contract,  after  the  contractor 
was  improperly  discharged,  the  owner  cannot 
show  the  amount  he  had  actually  paid  for  such 
completion.     Affirmed  by  divided  court. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  R.  C.  Watts,  Judge. 

Action  by  John  6.  Feaster  against  the 
Richland  Cotton  Mills.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

R.  W.  Shand,  for  appellant.  Abney  & 
Thomas,  for  respondent 

FOPS,  J.  The  plalnUff,  by  his  complaint, 
containing  three  causes  of  action,  sought  to 
recover  $1,618.40  from  the  defendant  The 
issues  under  the  pleadings  and  proofs  were 
submitted  to  a  Jury,  whose  verdict  was  for 
$790  in  favor  of  the  plaintiff.  After  Judg- 
ment was  entered  thereon,  the  defendant  ap- 
pealed therefrom  on  three  grounds,  to  wit: 
"(1)  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  not  permitting  defendant 
to  Introduce  testimony  to  show  what  it  cost 
defendant  to  complete  the  Feaster  contract 
after  Feaster  was  dismissed.  (2)  Because 
he  further  erred  in  refusing  to  charge,  as 
requested  by  defendant:  That,  If  the  Jury 
believe  the  work  called  for  from  plaintiff 
was  not  done  in  a  true  and  workmanlike 
manner,  that  the  defendant  then  had  the 
right  to  terminate  the  contract'  (3)  Because 
his  honor  further  failed  to  charge,  as  re- 
quested by  defendant:  That,  if  the  plain- 
tiff was  Improperly  discharged,  the  value  of 
the  work  done  at  a  reasonable  price  would 
be  all  that  he  could  claim  from  the  defend- 
ant' " 

We  will  dispose  of  those  exceptions  in 
their  Inverse  order.  The  third  exception  can- 
not be  sustained,  for  the  circuit  Judge,  In  his 
charge  in  relation  thereto,  said:  "I  do  not 
charge  you  in  those  words  [meaning  the 
words  of  the  request].  I  prefer  the  law 
quoted  in  another  case,  and  give  you  this  as  the 
law:  *The  measure  of  damages  in  a  case  of 
this  sort— it  secures  to  the  Injured  party  as 
a  compensation  only  such  advantages  as  the 
parties  must  be  deemed  to  have  had  in  their 
minds  in  making  the  agreement,  and  ex- 
cludes all  contingent  and  uncertain  proflts, 
everything  that  may  not  reasonably  be  sup- 
posed to  have  been  within  the  contempla- 
tion of  the  contracting  parties,  and  would 
not  naturally  follow  the  breach.  The  party 
who  has  been  wrongfully  deprived  of  the 
gains  and  profits  of  an  executory  contract, 
may  recover  as  an  equivalent,  and  by  way  of 
damages,  the  difference  between  the  con- 
tract price— the  amount  which  he  would  have 
earned  and  been  entitled  to  recover  on  per- 
formance—and the  amount  which  it  would 
have  cost  him  to  perform  the  contract'  "  It 
Is  very  evident,  when  we  regard  the  lan- 
guage of  the  circuit  Judge  In  this  part  of  his 
charge,  that  he  has  correctly  set  forth  a 
proposition  of  law  In  answer  to  the  request 
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of  plaintiff.  Indeed,  the  request  to  charge 
itself  failed  to  express  exactly  what  was  In 
the  mind  of  appellant's  counsel  as  the  cor- 
rect law,  for  we  cannot  for  a  moment  imag- 
ine that  appellant  would  contend  that,  if 
John  G.  Feaster  was  improperly  discharged 
by  the  Richland  Ctotfton  Mills,  thus  prevent- 
ing him  from  completing  his  contract  with 
such  mill,  the  value  of  the  work  done  at  a 
reasonable  price  would  be  all  he  could  claim 
of  the  plaintiff;  thus  leaving  it  In  doubt  with 
the  Jury  whether  the  appellant  referred  tb 
the  work  which  had  already  been  performed 
by  such  Feaster  before  his  discharge  as  "the 
work  done"  referred  to  in  this  request  to 
charge,  or  whether  such  appellant  referred 
to  the  work  to  be  done  to  complete  the  con* 
tract  as  "the  work  done"  referred  to  in  this 
request  The  circuit  judge  preferred  to  treat 
the  request  In  the  last  light,  and  hence  it 
was  necessary  that  he  should  use  his  own 
language  to  explain  the  views  of  the  require- 
ment of  the  law  in  this  particular.  This 
exception  is  overruled. 

As  to  the  second  exception:  We  find,  on 
an  examination  of  the.  "case,"  the  circui>t 
judge  did  not  say  In  his  charge  thereon  that 
it  was  not  good  law,  but  merely  that  he  pre- 
ferred to  say  to  the  jury  that,  if  the  plain- 
tiff failed  in  the  discharge  of  the  duty  he 
had  voluntarily  assumed  when  he  signed  the 
contract  (and  this  contract  was  in  evidence), 
in  such  an  event  the  defendant  could  right- 
fully have  discharged  such  contractor  (Feas- 
ter). It  may  be  that  the  circuit  judge  saw 
that,  while  In  this  contract  the  words  that 
the  work  should  be  done  by  Feaster  "in  a 
true  and  workmanlike  manner"  did  occur, 
he  also  saw  that  such  **b,  true  and  workman- 
like manner"  was  conjoined  with  the  words, 
"according  to  the  general  scope  and  design 
of  the  plans  and  specifications  for  said  plant 
tiow  in  the  office  of  W.  B.  Smith  Whaley  & 
Oo.,"  etc.,  and  hence  he  preferred  to  make 
his  charge  a  little  more  general  than  the 
words  of  the  request  were.  The  whole  In- 
cludes its  parts,  and,  as  the  duty  of  Feaster 
to  do  his  work  in  a  true  and  workmanUke 
manner  was  a  part  of  Feaster's  duty  under 
said  contract,  it  was  fully  covered  by  the 
charge  of  the  judge  as  made.  We  must 
therefore  overrule  this  etceptlon. 

Lastly,  we  will  consider  the  first  exception, 
which,  in  our  judgment,  presents  a  wise  and 
difficult  question,  and  we  may  reonark  that  it 
has  called  forth  some  considerable  effort  on 
our  part  to  reach  a  conclusion.  In  order 
that  It  may  be  understood,  we  will  reproduce 
some  of  the  facts  of  the  case:  John  G. 
Feaster  was  a  contractor,  and  as  such,  in 
the  month  of  February,  1895,  entered  into  a 
written  contract  with  the  Richland  Cotton 
Mills  to  do  the  woodwork  on  the  buildings 
for  said  mill,  with  certain  exceptions,  for  the 
price  of  $3,0(X).  He  commenced  work  in 
March,  1896,  and  on  June  22,  1896,  he  was 
discharged  by  the  Richland  Cotton  Mills,  and 
thus  prevented  completing  his  contract    Ue 


had  finished  a  goodly  part  of  his  work,  and 
had  received  $1,500  in  part  compensation. 
After  Feasteif  8  discharge,  the  defendant  mill 
secured  a  force  of  caipenters,  and  completed 
the  work  before  the  10th  day  of  September. 
1896.  On  that  day-fieptember  10,  1896-thls 
action  was  commenced.  Mr.  Feaster  con- 
tended that  he  was  wrongfully  discharged, 
while  the  RlchUind  Cotton  BiOls,  on  the  other 
hand,  contended  that  he  was  rightfully  dis- 
charged. These  issues  were  before  the  Jury. 
Both  sides  contended  that  a  different  rule  of 
law  would  apply  In  the  event  tne  jury  round 
that  Feasts  was  xlghtfuUy  discharged  ttom 
that  applicable  in  the  event  the  Jury  found 
that  Feaster  was  wrongfully  discharged.  Of 
course,  all  testimony  relevant  to  these  issues 
should  go  to  the  Jury.  The  defendant  con- 
tended that  it  had  the  right  to  show  what 
would  be  the  reasonable  cost  of  completing 
the  buildings  by  testimony  showing  what  It 
had  actually  cost  the  defendant  to  complete 
all  this  work.  This  is  part  of  the  colloquy 
on  this  subject:  "Mr.  Shand:  I  know  of  no 
better  test  of  what  it  would  reasonably  cost 
to  complete  a  work  than  what  It  reasonably 
did  cost  to  complete  it.  I  propose  to  show 
what  it  did  oost  to  complete  it  by  the  use  of 
reasonable  means  and  proper  hands,"  etc. 
"Mr.  Thomas:  We  object  as  to  the  number 
of  hands  that  were  employed.  We  think  tli» 
question  is,  what  it  reasonably  would  have 
cost  to  complete  the  woric.  The  Court: 
What  would  it  reasonably  cost  to  have  com- 
pleted this  contract?  I  will  allow  the  wit- 
ness to  testify  to  that— not  what  he  paid,  bat 
what  it  would  reasonably  have  cost  to  com- 
plete th^  contract  that  both  parties  enter- 
ed into."  The  court  ruled  out  the  testimony 
of  defendant's  witness  W.  B.  Smith  Whaley 
when  he  offered  to  testify  as  to  the  amount 
paid  out  to  complete  the  job,  as  wen  as  the 
number  of  hands  employed  for  that  purpose, 
etc.;  and  also  the  testimony  of  defendant** 
witness  J.  S.  Moore,  Esq.,  who,  as  treasurer, 
had  made  all  the  payments  for  the  comple- 
tion of  the  work.  It  may  as  well  be  stated  at 
this  point  that  we  enthrely  agree  with  the  cir- 
cuit judge  that  when  a  contractor,  after  a 
partial  compliance  with  his  contract,  is  wrong- 
fully discharged  by  the  owner  of  the  property, 
and  a  partial  payment  had  been  made  of  the 
compensation  under  the  contract,  the  measure 
of  such  contractor's  recovery  Is  the  whole* 
price  of  the  contract,  less  what  he  has  re- 
ceived thereof,  and  also  less  the  cost  of  con^ 
plating  the  work.  For  illustration  ot  one 
meaning,  we  will  say:  Suppose  Feaster  had 
contracted  to  do  the  whole  work  for  $a,000, 
and  suppose  he  had  been  paid  91,500  in  part 
of  the  $3,000,  and  was  then  discharged,  and 
then  suppose  it  cost  $1,000  to  complete  the 
work,  then  Feaster  would  be  entitled  to  re- 
ceive $440.  It  is  apparent  that  the  dlfllcolty 
is  in  reaching  the  $1,000,  or  the  true  amount 
of  cost  in  completing  the  woiic.  It  appear* 
from  the  "case"  that  at  the  trial  of  the  cause 
at  bar  "there  was  no  contest  over  the  amount 
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of  tbe  contract  price  for  the  work  agreed  to  be 
done,  nor  as  to  the  amount  which  had  been  paid 
plaintiff  for  the  work  done  np  to  termination  of 
contract  There  was,  however,  a  considerable 
amount  of  erldenoe  Introduced  i^on  both  sides 
as  to  what  it  would  reasonably  have  cost  to 
complete  the  contract  between  plaintiff  and  de- 
fendant, and  full  scope  and  latitude  were 
giren  to  both  sides  upon  this  question."  We 
cannot  see  how  full  scope  and  latitude  has 
been  afforded  the  defendant  if  the  testimony 
he  offered  was  relevant  to  the  issue.  The 
proposition  is  to  prove  what  a  given  price  of 
carpenters'  work  is  worth.  Now,  under  the 
theory  of  appellant,  which  the  circuit  judge 
adopted,  the  cost  of  such  work  must  be  as- 
certained by  expert  testimony  directed  to  the 
point  of  how  much  su(4i  work  ought  to  cost 
We  admit  that  the  testimony  of  experts  was 
relevant  testimony,  but  we  oannot  admit  that 
proof  of  the  actual  coat  of  such  work  when 
It  Is  done  is  not  competent  testimony  also. 
The  latter  la  not  conclusive.  Like  all  testi- 
mony, it  is  to  be  subjected  to  cross-examina- 
tion, and  testimony  in  reply  thereto.  Our 
views  may  be  Illustrated  thus:  It  is  desired 
to  ascertain  the  number  of  acres  in  a  given 
territory.  It  Is  competent  to  take  the  testi- 
mony of  experts,  who  have  not  actually  sur- 
veyed the  given  territory  of  land,  as  to  its 
acreage.  But  why  will  not  the  testimony  of 
one  who  has  made  an  actual  survey  of  the 
land  In  question  be  also  admissible?  Suoh 
testimony  must,  of  course,  be  subject  to  the 
usual  tests.  If  the  testimony  of  W.  B.  Smith 
Whaley  and  J.  S.  Moore  was  directed  to  es- 
tablish the  actual  cost  of  such  work,  as  it 
was,  we  think  the  defendant  has  suffered  by 
its  exclusion,  and  hence  there  is  reversible 
error.  According  to  the  views  I  entertain, 
our  Judgment  should  be:  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  tbe  cUr- 
cnit  court  be  reversed,  and  that  the  oase  be 
remanded  to  the  circuit  court  for  a  new  trial, 
but,  inasmuch  as  the  court  is  equally  divided 
in  opinion,  under  the  constitution  of  the  state 
the  Judgment  of  the  circuit  court  Is  affirmed. 

McIYER,  0.  J.,  concurs. 

JONES,  J.  (dissenting).  I  am  unable  to 
ooncur  in  the  views  of  Mr.  Justice  POPE  as 
to  the  first  exception,  because  of  the  follow- 
ing express  statement  in  the  "case":  "There 
was,  however,  a  considerable  amount  of  evi- 
dence introduced  upon  both  sides  as  to  what 
It  would  reasonably  have  cost  to  complete  the 
contract  between  plaintiff  and  defendant  and 
fun  scope  and  latitude  were  given  to  both 
sides  upon  this  question.*'  This  being  so, 
the  ruling  of  the  circuit  Judge  must  be  in- 
terpreted consistently  with  this  admitted  fact 
It  is  admitted  on  all  sides  that  appellant  was 
only  entitled  to  prove  what  it  would  reason- 
ably cost  to  complete  the  work.  That  was 
the  Issue  before  the  Jury,  not  what  was  ac- 
toally  paid  for  the  work.  The  amount  ac- 
tually paid  may  have  been  too  much  or  too 


little,  and  whether  too  much  or  too  little 
would  have  to  be  tested  by  what  was  reason- 
able under  the  circumstances.  In  the  last 
analysis  the  question  turned  upon  what  was 
the  reasonable  cost,  and  as  to  that  issue,  as 
stated,  full  scope  and  latitude  was  given  to 
appellant  We  are  bound,  therefore,  to  as- 
sume that  the  ruling  of  the  circuit  Judge  was 
consistent  with  such  statement  Evidence  of 
what  was  actually  paid  for  the  woi^  was  not 
admissible  as  independent  evidence  of  what 
the  work  should  reasonably  have  cost,  and 
this,  we  apprehend,  was  the  ruling  of  the  cir- 
cuit Judge.  At  any  rate,  if  appelUuit  was  not 
limited  in  his  proof  of  what  the  work  should 
reasonably  cost,— and  it  is  conceded  he  was 
not,~there  is  no  reason  to  disturb  the  verdict 
of  the  Jury  after  such  full  and  fair  tiiaL 

GABY,  A.  J^  concurs. 


(51  S.  C.  160) 
BIABTIN  V.  SOUTHEBN  BY.  OO. 
(Supreme  (}ourt  of  South  Otrolina.    Nov.  22, 
1807.) 

Carbisbs  or  Passbhobrs— Trsspassihs— Nboli- 

esNcs— Plbadi  no— Nonsuit— Pbovihos 

or  Jdrt. 

1.  If  a  motion  for  a  nonsuit  is  improperly  re> 
fused  and  the  testimony  afterwards  introduced 
by  defendant  sapplies  what  was  necessaiy  to  pre- 
vent the  nonsuit,  the  order  refusing  the  nonsuit 
will  not  oe  set  aside. 

2.  Where  one  having  a  ticket  entitling  him  to 
ride  as  a  passenger  on  a  train  boarded  said  train 
at  an  unusual  time  and  place,  and  while  it  was 
in  motion,  and  on  a  portion  thereof  where  pas- 
sengers were  not  ordinarily  received,  but  with 
the  intention  of  becoming  a  passenger,  and,  be- 
ing ordered  off  by  an  employ^  of  the  railway  com- 
pany, Jumped  off  the  train  while  it  was  still  in 
motion,  and  was  thereby  injured,  it  was  for  tiie 
jury  to  say  whether  he  was  a  trespasser. 

3.  If  there  was  negligence  on  the  part  of  such 
person.  It  could  not  be  said  to  be  the  proximate 
cause  of  the  injury,  as  a  matter  of  law. 

4.  When  one  having  a  ticket,  and  with  the  in- 
tention to  ride  as  a  passenger,  goes  upon  the 
train  upon  which  his  ticket  entitles  him  to  ride 
as  such,  even  if  he  board  the  train  at  an  unusual 
time  and  at  an  unusual  place,  he  is  entitled  to 
the  rights  of  a  passenger,  at  least  to  the  extent 
of  not  being  mistreated  oy  the  employes  of  the 
company. 

5.  Contributory  negligence  cannot  be  proved 
under  a  general  denial. 

Mclver,  0.  J.,  dissenting; 


Appeal  from  common  pleas  circuit  court 
of  Fairfield  county;  O.  W.  Buchanan,  Judge. 

Action  by  Samuel  Martin  against  the 
Southern  Bailway  Company  to  recover  dam- 
ages for  personal  injuries.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  L.  Abney,  for  appellant  Bagsdale  St 
Ragsdale,  for  respondent 

OABY,  A.  J.  The  complaint  herein  al- 
leges: (1)  The  corporate  existence  of  the  de- 
fendant. "(2)  That  the  plaintiff,  on  the  18th 
day  of  November,  1896,  having  purchased  a 
ticket   and   paid  the  usual   tgn  therefor. 
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whereby  the  defendant  undertook  to  carry 
^he  plaintiff  as  passenger  Urom  Columbia  to 
Alston,  boarded  defendant's  train,  as  it  was 
levying  Columbia  for  Alston.  (3)  That  the 
said  train  moved  off  towards  Alston  just  aft- 
er the  plaintiff  stepped  upon  the  platform  of 
the  car,  and  while  standing  on  the  said  plat- 
form, and,  before  he  had  gone  inside  of  the 
said  car,  the  plaintiff  was  approached  by  the 
agent  and  servant  of  the  defendant  in  a  very 
hostUe  manner,  and  commanded  by  the  said 
servant  to  alight  from  the  said  car,  which 
was  then  in  motion.  (4)  That  in  trying  to 
alight  from  the  said  car,  pursuant  to  the 
command  of  the  defendant's  agent  and  serv- 
ant as  aforesaid,  the  plaintiff  was  thrown 
violently,  to  the  ground,  whereby  one  of  his 
arms  was  broken,  and  whereby  his  back  was 
seriously  injured,  rendering  the  plaintiff  ut- 
terly unable  to  provide  for  himself  and  his 
family;  and  the  plaintiff  alleges  that  the 
defendant,  by  its  agents  and  servants  as 
aforesaid,  did  not  observe  that  care  for  the 
plaintiff's  safety  which  was  due  to  the  plain- 
tiff as  a  passenger  on  its  train,  and  was  un- 
mindful of  the  consequences  which  were  en- 
tailed on  the  plaintiff  as  aforesaid,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $1,- 
995."  The  answer  denied  all  the  allegations 
of  the  complaint  except  the  corporate  exist- 
ence of  the  defendant  The  Jury  rendered 
a  verdict  in  favor  of  the  plaintiff  for  $266. 

The  defendant  appealed  upon  exceptions, 
the  first  of  which  is  as  follows:  "Because 
the  presiding  judge  erred  In  overruling  de- 
fendant's motion  for  a  nonsuit,  which  was 
based  upon  the  following  grounds,  to  vrlt: 
(1)  That  the  evidence  introduced  did  not 
show,  or  tend  to  show,  that  the  relationship 
of  passenger  and  carrier  existed  between 
the  plaintiff  and  defendant  at  the  time  of 
the  accident,  and  that  no  actionable  negli- 
gence on  the  part  of  the  company  was 
shown  by  the  evidence,  nor  was  there  any 
evidence  tending  to  show  such.  (2)  That  as- 
suming all  of  plaintiffs  testimony  to  be  true, 
and  all  the  inferences  therefrom  to  be  true, 
nothing  was  traced  to  the  action  of  the  com- 
plainant, or  any  of  its  authorized  agents, 
causing  or  producing  the  injury  complained 
of.  (3)  Assuming  that  the  baggage  master 
or  person  in  charge  of  the  baggage  car  did 
say  exactly  and  did  act  exactly  as  the  plain- 
tiff testified,  there  was  no  evidence  to  show, 
or  tending  to  show,  that  It  was  the  duty  of 
the  baggage  master  to  speak  and  act  as  tes- 
tified to,  or  that  such  came  within  the  scope 
of  his  agency  at  all,  and  the  defendant  com- 
pany was  not  bound  thereby."  The  three 
grounds  set  forth  in  this  exception  upon 
which  the  defendant  complains  of  error  on 
the  part  of  the  presiding  Judge  in  refusing 
the  motion  for  nonsuit  depend,  as  admitted 
in  the  argument  of  defendant's  attorney,  up- 
on the  question  whether  there  was  any  testi- 
mony that  the  relation  of  passenger  and  car- 
rier existed  between  the  plaintiff  and  the 
defendant     The  plaintiff  inter  alia  testified 


as  follows:  "Q.  You  bought  a  return  ticket 
you  say,  to  Columbia  and  return?  A.  Yes, 
sir.  Q.  That  was  fair  time,  was  it?  A.  Yes. 
sir.  Q.  Well,  Sam,  what  happened  to  yon 
on  your  return?  Just  give  the  circumstan- 
ces, now.  A.  Well,  going  down  to  the  cars, 
the  people  down  there  were  Just  as  thick  as 
your  fingers,  you  couldn't  hardly  get  through 
them.  I  had  my  ticket  of  course  aiming  to 
get  home  that  morning,  and  coming  down  to 
the  train.  I  always  rides  in  the  second- 
class  coach.  It  is  divided;  one  part  in 
front  of  course,  was  the  baggage  car,  and 
the  other,  behind,  was  the  second-class 
coach.  And  the  car  waa  just  starting  off  as 
I  got  there,— Just  about  in  motion  to  start 
off,-Hind  I  stepped  on  the  first  place^  on  the 
front  end  of  the  baggage  car;  just  step- 
ped up  on  that,  and  then  the  car  was  going 
on  off  at  that  time.  Well,  going  on,  of 
course  the  car  was  gaining  speed  as  I  went 
on,  and  when  the  baggage  master  saw  me 
it  had  went  on  a  little  piece;  and,  when  I 
got  to  the  door  going  into  the  baggage  car, 
he  saw  me,  and  he  come  running  to  me,  and 
said,  HJet  off!  get  off!'  He  come  towards  me 
with  force,  and  I  turned  around  to  Jump 
off.  The  car  had  gained  speed  right  smartly, 
and  I  jumped  off,  and  struck  this  shoulder, 
and  hit  the  ground,  and  broke  that  arm." 

It  is  a  principle  of  law  well  settled  that  if 
a  motion  for  a  nonsuit  is  improperly  refused, 
and  the  testimony  afterwards  introduced  by 
the  defendant  supplies  that  which  was  nec- 
essary to  prevent  the  nonsuit,  the  order  re- 
fusing the  nonsuit  will  not  be  set  aside. 
Scates  V.  Henderson,  44  S.  C.  554,  22  S.  B. 
724,  and  cases  therein  cited.  We  will,  there- 
fore, in  deciding  whether  there  was  error  in 
refusing  the  motion  for  nonsuit,  consider  the 
following  testimony  of  T.  J.  Hammond,  the 
baggage  master,  who  testified  In  behalf  of 
the  defendant,  to  wit:  "Q.  Did  you  have 
anything  to  do  with  passengers  standing  on 
that  front  platform?  A.  No;  it  is  very  sel- 
dom any  one  rides  out  there,  sir.  If  I  see 
any  one  out  there,  I  always  have  them 
brought  inside." 

The  testimony  tended  to  establish  the  fol- 
lowing facts:  (1)  That  the  plaintiff  had  a 
ticket  entitling  him  to  ride  on  the  train  men- 
tioned in  the  complaint  (2)  That  it  was  his 
intention  to  ride  on  the  passenger  car  of  said 
train  when  he  boarded  it  (3)  That  the  car 
upon  the  platform  of  which  he  entered  was 
divided  into  two  apartments,  one  of  which 
was  used  as  a  place  for  baggage,  and  the 
other  for  second-class  passengers.  (4)  That 
the  train  was  moving  slowly  when  the  plain- 
tiff got  upon  the  platform,  but  he  was  not 
injured  while  boarding  the  train.  (5)  That 
passengers  had  previously  ridden  on  said 
platform,  and  whenever  seen  by  the  baggage 
master  were  brought  inside. 

Whether  the  plaintiff  was  a  passenger  or 
a  trespasser  depended  upon  the  Inference  to 
be  drawn  from  the  testimony,' under  proper 
instructions  from  the  court,  and  was  pecul- 
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larly  a  matter  for  iht  consideration  of  the 
Jury.  Llttlejobn  v.  Railroad  Co.  (S.  0.)  26 
S.  E.  067.  If  there  had  been  no  testimony 
from  which  the  Inference  could  be  drawn 
that  the  plaintiff  was  a  passenger,  then  an 
order  of  nonsuit  would  have  been  proper, 
but  there  was  such  testimony  in  this  case. 
The  facts  In  this  case  are  much  stronger  In 
favor  of  the  plaintiff  than  In  the  case  of  Rail- 
way Co.  V.  Williams  (Tex.  Civ.  App.)  40  S. 
W.  350,  in  which  It  was  held  that  the  plain- 
tiir  in  that  case  was  a  passenger.  The  facts 
of  that  case  are  thus  stated:  '*The  testimony 
shows  that  Baton  Williams  was  in  the  town 
of  Branchyille  on  the  line  of  appellant's 
railroad;  that  he  desired  to  return  to  Waco; 
that  he  was  not  at  the  depot  when  the  train 
going  to  Waco  arrived,  but,  hearing  it  ap- 
proach, he  ran,  and  got  on  it  as  it  was  leav- 
ing the  depot  He  got  on  the  front  end  of 
the  first  car  that  came  by  him,  which  was 
the  baggage  car,  and  located  immediately 
behind  the  engine  and  tender.  He  testified 
that  he  got  on  there  because  he  had  no  time 
to  get  on  elsewhere;  the  train  gohig  down 
grade,  and  at  an  accelerated  rate  of  speed. 
He  also  testified  (and,  in  support  of  the  ver- 
dict, we  find)  that  he  had  the  money  with 
which  to  pay  his  fare  to  Waco,  and  intended 
to  do  60.  He  had  no  ticket.  When  the  train 
had  gone  about  200  yards,  the  fireman,  using 
a  hose  that  was  on  the  engine  and  used  by 
tbe  engineer  and  fireman  to  dampen  the  coal 
and  keep  down  the  dust,  began  throwing  hot 
water  on  said  Williams,  and  continued  to  do 
.<^  until  he  Jumped  ofT  the  train.  The  Jump 
caused  the  injuries  complained  of,  and  for 
which  the  Jury  returned  a  verdict  in  his  fa- 
vor of  $2,000."  In  that  case,  Mr.  Justice 
Key,  delivering  the  opinion  of  the  court, 
said:  ^'Counsel  for  appellant  make  the  ar- 
gument that,  in  order  for  one  not  holding  a 
ticket  to  l)ecome  a  passenger  on  a  railway 
train,  he  must  not  only  have  the  means  and 
Intention  to  pay  his  fare,  but  he  must  also 
get  In  a  passenger  coach,— the  place  provided 
for  passengers,— and  that  when  he  gets  on 
the  train  at  some  other  place,  and  especially, 
a«  In  this  case,  when  he  locates  himself  at  a 
place  that  cannot  be  reached  by  the  conduct- 
or without  stopping  the  train,  he  Is  not  a 
passenger.  We  do  not  think  that  the  par- 
ticular place  wh^e  a  person  may  be  on  a 
passenger  train  should  necessarily  and  con- 
clusively determine  whether  or  not  such  per^ 
son  is  a  passenger.  One  who  has  paid  his 
fare,  and  procured  his  ticket,  may  disregard 
gome  rules  prescribed  by  the  carrier,  and 
yet  such  conduct  on  his  part  would  not 
change  the  fact  that  he  was  a  passenger,  nor 
relieve  the  railway  company  from  liability 
for  an  unjustifiable  assault  committed  upon 
him  by  one  of  its  employ^.  A  person  who 
boards  a  passenger  train,  having  the  means, 
and  Intending  in  good  faith,  to  pay  his  fare 
as  soon  as  he  has  an  opportunity  to  do  so,  is 
just  as  much  a  passenger  as  though  he  had 
paid  his  fare,  and  procured  a  ticket  before 
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getting  on  the  train.  It  follows,  therefore, 
that,  while  the  place  one  may  be  occupying 
upon  the  train  at  the  time  of  his  injury  may 
be  important  in  determining  whether  or  not 
he  intended  to  pay  his  fare,  it  does  not  con- 
clusively fix  his  status,  either  as  a  passen- 
ger or  a  trespasser.  It  may  be  conceded  that 
a  person  found  in  the  position  occupied  by 
Eaton  Williams  at  the  time  he  was  injured 
is  subject  to  the  suspicion  of  being  a  tres- 
passer; but,  if  such  person,  having  the 
means  and  intending  to  pay  his  fare,  can,  as 
Baton  Williams  In  this  case  did,  give  a  rea- 
sonable excuse  for  why  he  was  not  in  a  pas- 
senger coach,  he  will,  in  law,  be  a  passenger, 
and  entitled  to  protection  against  the  wrong- 
ful acts  of  the  railroad  company  and  Its  em- 
ployes. Neither  the  carrier  nor  Its  employ^ 
can  assume  that  a  person  on  any  car  of  a 
passenger  train  Is  a  trespasser,  and,  If  they 
treat  him  as  a  trespasser  merely  because  he 
is  not  In  one  of  the  cars  provided  for,  and 
usually  occupied  by,  a  passenger,  and  Injury 
results  therefrom,  and  the  facts  show  that 
he  is  a  passenger,  the  railroad  company  will 
be  liable."  See,  also.  Railway  Co.  v.  Low- 
eU,  14  Sup.  Ct.  281,  in  which  it  is  held  that 
getting  off  a  train  on  that  side  of  the  plat- 
form prohibited  by  the  rules  of  the  rail- 
road company  is  not  such  negligence  per  se 
as  will  prevent  the  plaintiff  from  recovering 
damages  for  injury  caused  by  defendant's 
negligence.  Mr.  Justice  Brown,  in  conclud- 
ing the  opinion  of  the  court,  says:  "In  other 
words,  proof  that  the  plaintiff  violated  the 
regulations  of  the  company,  even  without 
the  excuse  of  a  cogent  necessity,  will  not,  as 
a  matter  of  law,  debar  him  from  a  recov- 
ery." The  reasoning  in  that  case  is  applica- 
ble to  the  case  before  us.  In  the  case  of 
Railroad  Co.  v.  Tobriner,  13  Sup.  OL  557,  it 
was  decided  that,  even  If  there  was  negli- 
gence on  the  part  of  the  plaintiff  in  placing 
himself  in  a  dangerous  position,  it  will  not 
bar  his  right  to  recover  damages  if  the  in- 
jury was  caused  directly  and  proximately 
by  the  negligence  of  the  defendant.  So,  in 
the  present  case,  if  there  was  negligence  on 
the  part  of  the  plaintiff,  the  evidence  tended 
to  show  that  it  was  not  the  proximate  cause 
of  the  injury,  and  therefore  did  not  bar  his 
right  of  recovery  of  damages.  If  the  pre- 
siding judge  had  granted  the  order  of  non- 
suit he  would  necessarily  have  had  to  reach 
the  conclusion  that  the  plaintiff  was  a  tres- 
passer, and  this  would  have  been  an  inva- 
sion of  the  province  of  the  jury.  Llttlejohn 
V.  Railroad  Co.,  supra.  The  first  exception 
is  therefore  overruled. 

The  second  exception  Is  as  follows:  "(2) 
Bhccepts  because  his  honor,  the  presiding 
judge,  eired,  as  matter  of  law,  in  charging 
the  jury  as  follows:  'But  If,  Mr.  Foreman, 
notwithstanding  the  fact  It  were  an  unusual 
place  where  a  man  were  to  get  on  the  train, 
or  even  while  the  train  was  In  motion,  having 
a  right  on  the  oar,  the  particular  act,  the  par- 
ticularly negligent  act,  of  the  person  having 
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endod,  baying  been  completed,  baying  been 
fUiisbed,  tbouffh  be  were  an  intruder  and  tres- 
IMLBser,  tbere  \b  some  protection,  tbere  is  some 
care,  tbe  ralbxmd  owes  to  hhn,  and  be  can- 
not be  rutblessly  tbrown  off  or  Injured,  and, 
if  it  were  to  be  done,  Mr.  Foreman,  tbe  com- 
pany would  be  liable  for  it  Because  of  tbe 
wrongful  act  of  one  person  tbat  bas  been  ter- 
minated and  finisbed  and  completed  tbe  rail- 
road oould  not  do  another  wrong  eyen  if  it 
were  to-  put  blm  off  tbelr  own  property.  Tbere 
is  a  rule  of  care  tbat  It  owes  eyen  to  a  tres- 
passer. So,  therefore,  Mr.  Foreman,  be- 
cause one  doesn't  get  upon  the  train  at  a 
proper  place,  or  upon  the  proper  place  on  the 
train,  tbe  law  does  not  say  be  is  not  to  be 
protected.  If  haying  boarded  the  train  while 
moylng,  and  howeyer  careless  it  may  be  in  a 
person,  if  he  is  not  Injured  through  that  care- 
lessness, and  bis  act  has  been  completed,  and 
afterward,  after  tbat  act  has  been  completed, 
at  tbe  Instance  and  by  the  compulsion  and 
command  of  an  agent  of  the  railroad  he  Is 
compelled  to  jump  from  the  train  while  that 
train  is  moylng,  and  is  injured;  if  he  is  in- 
jured through  that  act,  being  forced  and  com- 
pelled to  jump  by  tbe  command  and  at  the  in- 
stance of  the  agent  of  the  corporation,  and 
is  injured,— that  corporation  would  be  respon- 
sible for  it;'  whereas  it  Is  submitted  that,  un- 
less a  person  presents  himself  at  the  proper 
time  and  proper  place  of  going  upon  or  en- 
tering a  car,  he  cannot,  as  a  passenger,  claim 
a  right  on  a  car,  or  a  right  to  enter  a  car,  and 
If  he  does  attempt  at  an  improper  place,  and 
at  the  wrong  time,  to  go  upon  a  car,  and  does 
actually  get  thereon,  It  does  not  constitute  tbe 
relationship  of  passenger,  unless  the  posi- 
tion of  such  person  has  beoome  known  to  the 
agents  of  the  railroad  company  in  charge  of 
the  car,  and  he  Is  in  some  way  accepted  as  a 
passenger.  That  the  language  of  the  pre- 
siding judge  led  the  jury  to  belleye  that  when 
the  wrongful  act  of  the  person  by  getting  on 
tbe  car  had  been  completed,  that  the  plaintiff 
became  a  passenger,  whereas  It  is  submitted 
that  he  still  continued  to  be  a  trespasser;  and 
if  a  person  on  such  train  compelled  such  tres- 
passer to  jump  from  the  train  while  the  train 
was  moylng,  and  he  was  injured,  the  railroad 
company  was  not  liable,  unless  such  act  up- 
on the  part  of  the  agent  was  shown  to  be 
within  the  scope  of  such  agency,  and  in  the 
performance  of  duties  which  had  been  deyoly- 
ed  upon  him  by  the  railroad  company.  And 
by  the  language  used  by  the  presiding  judge 
he  confounded  the  care  tbat  was  appllcaUe  to 
a  passenger  and  that  which  was  due  a  tres- 
passer." An  exception  should  raise  but  a 
single  question,  and  this  exception  is  defect- 
iye  in  that  respect  But,  waiylng  this  ob- 
jection to  its  form,  the  authorities  hereinbe- 
fore mentioned  show  that  it  cannot  be  sus- 
tained. The  contractual  relation  of  passen- 
ger and  carrier  Is  created  when  a  ticket  is 
purchased;  and  when  a  person  with  a  ticket 
and  with  the  intention  to  ride  as  a  passenger 
goes  upon  the  train  upon  which  his  ticket  en- 


titled hhn  to  ride  aa  a  passenger,  eyen  If  be 
boards  tbe  train  at  an  nnusual  time  and  at 
an  unusual  place,  he  Is  entitled  to  tbe  rights 
of  a  passenger,  at  least  to  the  extent  of  not 
being  mistreated  by  tbe  employte  of  tbe  com- 
pany. See  Johns  y.  Bailway  Co.,  38  S.  C. 
162,  17  &  B.  696.  This  exception  is  oyemd- 
ed. 

The  third  exception  is  as  follows:  "(3)  Kx- 
cepts  because  the  presiding  judge  erred,  as 
matter  of  law,  in  charging  the  jury  aa  fol- 
lows: 'Therefore  the  rule  is  whether  or  not, 
under  the  particular  circumstances  of  the 
case,  was  there  negligence?  Was  tbere  ab- 
sence of  due  and  proper  care?'  thus  confound- 
ing the  rights  of  a  passenger  and  tbe  rights 
of  a  trespasser,  and  misleading  the  jury  In  sup- 
posing tl^at  defendant  company  owed  to  tbe 
I  plaintiff  ordinary  care  and  prudence  in  look- 
;  ing  out  for  tbe  position  that  he  oooupied." 
The  allegations  of  the  complaint  were  to  the 
effect  that  the  plaintiff  was  a  passenger  at 
the  time  of  the  Injury.  Tbere  was  testimony 
tending  to  sustain  these  allegations;  and 
when  the  charge  of  the  presiding  judge  is 
construed  as  a  whole,  and  with  reference  to 
the  allegations  and  testimony,  it  will  be  seen 
that  it  was  responslye  to  tbe  issues  in  the 
case,  and  free  from  error.  Only  a  portion  of 
the  charge  touching  the  question  of  negli- 
gence is  set  forth  in  the  exception,  and  this 
portion,  standing  alone,  does  not  giye  a  cor- 
rect idea  of  the  charge  on  tbe  question  of  neg- 
ligence. This  exoeptlon  is  also  oyerruled. 
i  The  fourth  exception  is  as  follows:  **(4) 
Excepts  because  the  presiding  judge  erred  as 
a  matter  of  law  in  charging  the  jury  aa  fol- 
lows: 'Contributory  negligence,  wbicb  you 
haye  heard  the  lawyers  discuss  here,  is  a  mat- 
ter that  must  be  set  up  in  tbe  answer  to  be 
proyed  upon  the  defense,  and  it  cannot  be 
proyed  under  a  general  denial.  An  aflinna- 
tiye  matter  of  defense  must  be  pleaded,  else 
the  proof  wlU  not  be  allowed  to  be  intro- 
duced; or,  if  it  does  come  into  tbe  case.  It  will 
not  be  considered  a  matter  of  defense  under 
the  pleadings.  Therefore,  Mr.  Foreman,  tbe 
matter  of  contributory  negligence  is  not  plead- 
ed here  at  all;'  whereas  it  is  submitted  that, 
while  contributory  negligence  is  a  matter  of 
defense,  yet  such  defense  may  be  shown  un- 
der a  general  denial."  This  question  is  dis- 
posed of  by  the  decision  in  the  case  of  Wilson 
y.  Railway  Go.  (recently  rendered  by  this 
court)  28  S.  B.  91,  In  which  it  waa  held  tbat 
contributory  negligence  is  a  defense  wbicb 
must  be  set  up  in  the  answer. 

For  these  reasons  I  am  of  the  opinion  tbat 
the  judgment  of  tbe  circuit  court  should  be 
affirmed.  As  Mr.  Justice  POPB  and  Mr.  Jua- 
tlce  J0NE3S  concur  in  this  opinion,  tbe  judg- 
ment of  the  drcult  court  Is  affirmed. 

McIYER,  G.  J.  (dissenting).  This  action 
was  brought  by  tbe  plaintiff  against  tbe  de- 
fendant company  to  recoyer  damages  for  in- 
juries sustained  by  him  through  the  alleged 
negligence  of  the  seryants  and  agents  of  said 
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company.  The  negligence  alleged  In  the 
complaint  is  that  on  the  13th  of  November, 
1896,  the  plaintiff  purchased  a  ticket  where- 
by the  defendant  undertook  to  carry  the 
plaintiff  as  a  passenger  from  Columbia  to 
Alston;  that  said  train  moved  off  towards 
Alston  Just  after  the  plaintiff  stepped  upon 
the  platform  of  the  car;  and  while  standing 
on  said  platform,  and  before  he  bad  gone  in- 
side of  the  car,  the  plaintiff  was  approached 
by  the  agent  and  servant  of  the  defendant 
in  a  very  hostile  manner,  and  commanded  by 
the  said  servant  to  alight  from  said  car, 
which  was  then  in  motion;  that  in  trying  to 
alight  from  said  car  pursuant  to  the  com- 
mand of  the  defendant's  agent  and  servant  as 
aforesaid,  the  plaintiff  was  thrown  violently 
to  the  ground,  whereby  he  sustained  the  in- 
juries complained  of.  To  sustain  these  alle- 
gations, the  plaintiff  testified  as  follows: 
'*Well,  going  down  to  the  cars,  the  people 
down  there  were  Just  as  thick  as  your  fin- 
gers. You  couldn't  hardly  get  through 
them.  I  had  my  ticket,  of  course,  aiming  to 
get  home  that  morning,  and  coming  down  to 
the  train.  I  always  rides  in  the  second-class 
coach.  It  is  divided.  One  part,  in  front  of 
course,  was  the  baggage  car,  and  the  other, 
behind,  waa  the  second-class  coach.  And 
the  car  was  Just  about  starting  off  as  I  got 
there,— Just  about  in  motion  to  start  off. 
And  I  stepped  on  the  first  place,  on  the  ftont 
end  of  the  baggage  car,—Just  stepped  up  on 
that,~and  then  the  car  was  going  on  off  at 
that  time.  Well,  going  on,  of  course  the  car 
was  gaining  speed  as  it  went  on,  and  when 
the  baggage  master  saw  me  it  had  went  on 
fip  a  littie  piece,  and  when  I  got  to  the  door 
going  into  the  baggage  car  he  saw  me,  and 
he  come  running  to  me,  and  said,  'Get  off! 
Get  off!*  He  came  towards  me  with  force, 
and  I  turned  round  to  Jump  off.  The  car- 
had  gained  epeed  right  smartiy,  and  I  Jump- 
ed off,"  and  sustained  the  injuries  complained 
of.  In  'his  cross-examination  this  witness 
admitted  that  he  did  not  go  Into  the  depot  or 
under  the  union  shed  to  board  the  train  he 
desired  to  take,  but  that  he  got  on  the  car 
in  Gervals  street,  beyond  the  shed,  suppos- 
ing it  to  be  the  second-class  car,  not  noticing 
that  it  was  the  baggage  car  which  he  got  on. 
The  other  witnesses  examined  on  behalf  of 
the  plaintiff  add  nothing  material  to  that  of 
the  plaintiff  himself  as  to  the  circumstances 
under  which  the  accident  occurred.  At  the 
close  of  plaintiff's  testimony,  the  defendant 
moved  for  a  nonsuit,  substantially  upon  three 
grounds:  (1)  That  there  was  no  evidence 
tending  to  show  that  the  relationship  of  pas- 
senger and  carrier  existed  between  plaintiff 
and  defendant  at  the  time  the  disaster  oc- 
curred; (2)  that  there  was  no  testimony 
tending  to  show  any  negligence  on  the  part 
of  the  defendant  by  which  the  disaster  v^as 
caused;  ($  that,  assmnlng  all  the  facts  tes- 
tified to  by  the  plaintiff  to  be  true,  there  is 
nothing  in  such  testimony  tending  to  show 
any  fault  upon  the  part  of  the  defendant 


company,  or  any  one  of  its  authcHiied  agents. 
The  motion  for  a  nonsuit  was  refused  by  his 
honor,  Judge  Buchanan,  without  assigning 
any  reason  except  that  "there  is  something 
here  for  the  Jury."  What  question  of  fact 
was  presented  by  the  testimony  for  the  plain- 
tiff for  the  Jury  to  pass  upon  it  is  somewhat 
difilcult  to  conceive.  The  fundamental  ques- 
tion in  the  case  was  whether  the  relationship 
of  passenger  and  carrier  had  arisen,  and  that, 
under  the  undisputed  facts  of  the  case,  pre- 
sented a  question  of  law  for  the  court,  and 
not  for  the  Jury  to  determine.  There  was 
no  doubt  of  the  fact  that  the  plaintiff  had  in 
his  pocket  a  ticket  from  Columbia  to  Alston, 
and  there  was  littie  doubt  that  plaintiff 
boarded  defendant's  train,— not  at  the  proper 
place,  but  while  it  was  crossing  Gervals 
street,  outside  of  the  shed,  where  passengers 
were  invited  and  expected,  to  take  the  trains; 
and  there  was  also  no  doubt  of  the  fact  that 
plaintiff  attempted  to  enter  the  train  by  the 
steps  leading  into  the  baggage  car,  instead 
of  by  the  steps  leading  to  the  second-class 
car;  and  there  was  also  no  doubt  of  the  fact 
that  while  on  the  platform  of  the  baggage 
car  the  plaintiff  was  directed  by  some  one, 
whom  I  will  assume  to  have  been  the  bag- 
gage master,  to  get  off,  and  that  plaintiff  did 
Jump  off,  and  in  doing  so  was  injured.  There 
was,  therefore,  no  question  of  fact  for  the 
Jury  to  determine.  It  is  obvious,  therefore, 
that  the  drcuit  Judge  erred  in  not  ruling 
whether,  under  the  undisputed  facts,  the  re- 
lationship of  passenger  and  carrier  between 
plaintiff  and  defendant  had  arisen,  as  called 
upon  to  do  by  the  first  ground  for  the  motion 
for  a  nonsuit.  But  I  go  further,  and  say 
that  there  was  error  in  not  ruling,  under  the 
undisputed  facts,  that  the  relationship  of 
passenger  and  carrier  between  plaintiff  and 
defendant  had  not  comm^ced  when  the  ac- 
cident occurred,  and  that  defendant  then 
owed  no  duty  to  the  plaintiff  aa  a  passenger, 
and,  if  it  owed  him  any  duty  at  all,  it  was 
as  a  trespasser.  Surely,  the  mere  fact  that 
plaintiff  had  a  ticket  in  his  pocket  did  not 
give  rise  to  any  relationship  as  passenger, 
for,  if  so,  then  the  absurd  conclusion  would 
be  forced  upon  us  that  such  relationship 
arose  when  the  plaintiff  was  up  at  the  Fair 
Grounds,  or  any  other  place  in  Columbia, 
where  he  had  the  ticket  In  his  pocket.  When, 
then,  did  this  relationship  arise?  The  only 
reasonable  answer  is,  when  the  plaintiff  pre- 
sented himself  at  the  proper  time  and  place 
to  take  the  train  by  which  he  desired  to  be 
transported  to  his  destination,  and  certainly 
not  when  he  pres^ted  himself,  for  that  pur- 
pose, at  an  improper  time  and  place,  after 
the  train  had  started,  and  attempted  to  en- 
ter a  car  which  it  was  apparent  was  not  in- 
tended for  the  transportation  of  passengers, 
—a  fact  which  was  evidentiy  known  to  plain- 
tiff, for  he  says  that  he  thought  the  car 
which  he  got  on  was  the  second-class  car 
(the  car  in  which  he  was  accustomed  to  ride), 
and  did  not  notice  that  it  was  a  baggagf" 
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car.  Indeed,  It  most  be  assumed  that  every 
one  knows  that  a  baggage  car  is  not  the 
proper  place  for  passengers,  and  that  a  rail- 
way company,  which  is  held  to  the  strictest 
accountability  for  the  safe  delivery  of  bag- 
gage intrusted  to  its  care,  could  not,  with 
safety,  permit  passengers  to  ride  In  a  bag- 
gage car.  If  the  plaintiff,  with  his  ticket  in 
his  pocket,  had  got  on  the  pilot,  or  the  en- 
gine itself,  or  upon  the  tender,  or  upon  the 
express  car,  it  certainly  could  not,  with  any 
propriety,  be  said  that  he  had  thereby  estab- 
lished the  relationship  of  passenger  between 
himself  and  the  company.  Why?  Simply 
because  such  places  are  not  the  proper  places 
for  passengers  to  be  received  or  transported; 
and  it  seems  to  me  that  the  same  may  be 
said  of  a  baggage  car.  If,  then,  the  rela- 
tionship of  passenger  and  carrier  had  not 
been  established  between  plaintiff  and  de- 
fendant at  the  time  of  the  accident,  it  is  clear 
that  the  defendant  company  owed  no  duty  to 
the  plaintiff  except  such  as  it  might  owe  him 
as  a  trespasser,  for,  as  was  said  by  Mr.  Jus- 
tice Gary  hi  Littlejohn  v.  Railroad  Go.  (S.  G.) 
26  S.  E.,  at  page  969,  upon  the  authority  of 
Darwin  v.  Railroad  Go.,  23  S.  G.  531,  it  is 
clear  "that  a  person  who  obtrudes  himself 
upon  a  railroad  train  may  be  a  trespasser 
when  the  railroad  company  has  notice  of 
such  obtrusion,  and  does  not  object,  even 
when  no  injury  Is  done  to  the  property  of 
the  railroad  company." 

So  that  the  next  inquiry  presented  by  the 
motion  for  a  nonsuit  is  whether  the  testi- 
mony tends  to  show  that  there  was  any  neg- 
ligence on  the  part  of  the  defendant  company 
in  the  performance  of  such  duty  as  it  owed 
to  the  plaintiff  as  a  trespasser.  As  is  said 
in  Darwin  v.  Railroad  Go.,  supra,  at  page 
535,  while  this  court  does  not  go  to  the  extent 
which  some  of  the  cases  elsewhere  seem  to 
have  gone,  in  holding  that  a  railroad  com- 
pany owes  no  duty  to  a  trespasser,  but,  on 
the  contrary,  holds  that  "no  one  can  safely 
disregard  the  ordinary  instincts  of  humanity, 
and  shield  himself  from  responsibility  for  an 
injury  done,  even  to  a  trespasser,  by  its  wan- 
ton or  reckless  disregard  of  such  instincts," 
yet  there  is  no  case  in  this  state,  so  far  as  I 
am  informed,  which  defines  the  measure  of 
duty  which  a  railroad  company  owes  to  one 
who  unlawfully  intrudes  upon  its  engines  or 
cars;  and  no  such  rule  or  measure  is  pre- 
scribed in  Darwin's  Gase,  nor  shall  I  under- 
take here  to  lay  down  any  such  rule  or  meas- 
ure. It  is  enough  to  say,  as  was  said  in 
Garter  v.  Railroad  Go.,  19  S.  O.  20,  "It  would, 
no  doubt,  require  a  much  stronger  case  to 
make  out  negligence  as  to  a  trespasser  than 
is  required  in  ordinary  cases."  Now,  the 
only  evidence  in  this  case  which  even  tends 
to  show  (if,  indeed,  that  does)  any  improper 
conduct  on  the  part  of  the  defendant  com- 
pany or  any  of  its  servants  or  ag^its  was 
the  fact  testified  to  by  the  plaintiff  that  he 
was  ordered  by  a  person  in  the  baggage  car, 
who  la  assumed  to  have  been  the  baggage 


master,  to  get  off  that  car  while  the  train 
was  in  motion.  Even  if  it  be  conceded  that 
this  single  fact  would  be  sufficient  to  show 
negligence  or  improper  conduct  towards  a 
passoiger,  I  do  not  think  it  even  tends  to 
show  any  negligence  or  improper  conduct  on 
the  part  of  the  defendant  company  towards 
a  trespasser.  There  is  not  the  slightest  evi- 
dence that  the  baggage  master,  in  giving  this 
order,  did  so  in  pursuance  of  any  authority 
vested  in  hUn  by  the  defendant  company; 
nor  Is  there  any  evidence  that  the  baggage 
master  was  an  improper  person  to  be  intrust- 
ed with  the  performance  of  the  duties  com- 
mitted to  him,  nor  any  evidence  that  the 
company  knew,  or  ought  to  have  known,  that 
he  was  an  unfit  person  to  be  Intrusted  with 
the  performance  of  the  duties  incident  to  his 
position,  nor  that  the  baggage  master  acted 
wanton)^  or  recklessly  in  giving  the  order  at 
the  time,  and  under  the  circumstances,  in 
which  he  gave  it  It  seems  to  me  that  there 
was  a  total  lack  of  evidence  tending  to  sus- 
tain the  plaintiffs  cause  of  action,  and  hence 
there  was  error  in  refusing  the  motion  for 
nonsuit  Having  reached  this  conclusion, 
which  necessitates  a  new  trial,  it  is  unneces- 
sary, and  would,  perhaps,  be  Improper,  to 
consider  the  other  questions  raised  by  this 
appeal.  I  think  the  Judgment  of  this  court 
should  be  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  re- 
manded to  that  court  for  a  new  trlaL 


(51  S.  C.  176) 
STATE  T.  PARRIS. 

(Supreme  Gourt  of  South  Otroiina.    Dec  8, 
1897.) 

Habeas  Corpcb— Jubisdiction— Bail  nr  Criminal 
Cases— Right  to  Bail. 

1.  Under  CSonst.  art  4,  §  4,  declaring  that 
**iht  supreme  court  shall  have  power  to  Issue 
write  or  orders  of  •  ♦  •  habeas  corpus,"  etc, 
it  may  grant  any  relief  for  which  writs  are  an 
appropriate  remedy;  and  hence  it  may  issue  a 
writ  of  habeas  corpus  for  the  purpose  of  deter- 
mining whether  a  person  in  custody  may  be  sd* 
mltted  to  baU. 

2.  2  Rev.  St  p.  288,  I  75,  providing  that  It 
shall  not  be  lawful  for  '^any  justice  of  the  su- 
preme court'*  pending  an  appeal  to  such  court, 
to  grant  bail  to  any  person  convicted  of  any  of- 
fense the  punishment  whereof  is  imprisonment 
"for  any  term  exceeding  ten  years,*'  does  not 
prevent  the  supreme  court  from  granting  bail 
in  such  cases,  but  inferentially  shows  an  mtent 
by  the  legislature  to  continue  such  power  in  said 
court 

Appeal  from  general  sessions  circuit  court 
of  Beaufort  county;  Ernest  Gary,  Judge. 

Application  by  W.  D.  Farris  for  a  writ  of 
habeas  corpus  for  the  purpose  of  obtaining 
his  discharge  on  ball  from  the  custody  of  the 
sheriff  of  Beaufort  county,  pending  an  appeal 
by  him  from  a  judgment  of  conviction  for  ob- 
structing the  track  of  a  ralhroad  company. 
Writ  granted,  and  applicant  admitted  to  bail. 

W.  a  Tlllinghast,  for  appellant  Solicitor 
Bellinger,  for  the  State. 
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PER  CURLAlM.  The  def endanf  In  this  case, 
having  been  convicted  In  the  court  of  general 
sessions  for  Beaufort  county  of  the  offense 
of  obstructing  the  track  of  the  Charleston  ft 
Savannah  Railway  Company,  In  violation  of 
the  provisions  of  section  12a  of  the  Criminal 
Statutes  (2  Rev.  St  p.  806),  was  sentenced  to 
confinement  In  the  penitentiary  for  the  tenn 
of  ten  years  and  one  month,  and  was  com- 
mitted  to  the  jail  of  Beaufort  county  pending 
his  appeal  from  said  Judgment,  where  he  now 
is.  The  prisoner  applied  for,  and  obtained, 
a  writ  of  habeas  corpus,  for  the  purpose  of 
procuring  bail  pending  his  appeal;  so  that  the 
question  presented  for  the  decision  of  this 
court  Is  whether  the  prisoner  is  entitled  to 
t)ail  under  the  circumstances  of  this  case,  as 
shown  by  the  affidavits  and  other  papers  sub- 
mitted at  the  hearing.  The  application  for 
tmil  was  resisted  by  the  solicitor  mainly  upon 
the  grounds  that  no  authority  was  conferred 
upon  this  court,  or  any  other  tribunal,  to  grant 
bail,  after  conviction,  where,  as  in  this  case, 
the  punishment  imposed  exceeded  imprison- 
ment for  a  term  of  10  years.  Section  4  of 
article  4  of  the  present  constitution  declares 
that  ''the  supreme  court  shall  have  power  to 
Issue  writs  or  orders  of  injunction,  manda- 
mus, quo  warranto,  prohibition,  certiorari, 
habeas  corpus,  and  other  original  and  re- 
medial writs.*'  This  necessarily  Implies  that  the 
fiupreme  court  may  grant  any  relief  for  which 
ffuch  writs  are  an  appropriate  remedy.  Now, 
it  is  very  certain  that  the  writ  of  habeas  cor- 
pus is  an  appropriate  mode  of  bringing  before 
the  court  any  person  confined  in  Jail,  or  oth- 
erwise deprived  of  his  personal  liberty,  for 
the  purpose  of  inquiring  into  the  cause  of  the 
caption  or  detention  of  such  person;  and,  aft- 
er such  inquiry,  the  court  may  determine 
whether  the  person  in  custody  is  entitled  to 
an  absolute  discharge,  or  only  to  a  conditional 
discharge,  to  wit,  upon  his  giving  bail  to  ap- 
pear and  answer  to  the  charge  under  which 
he  is  confined.  This  court  therefore  has  no 
doubt  of  its  power  to  grant  ball  in  any  case 
where  the  person  is  in  custody  under  a  charge 
of  violating  the  criminal  law  of  the  state. 

This  being  a  power  conferred  upon  the  su- 
preme court  by  the  constitution,  it  might  be 
an  interesting  Inquiry  whether  such  power 
could  be  taken  away  or  abridged  by  an  act  of 
the  legislature;  but,  as  we  are  not  aware  of 
any  statute  by  which  the  legislature  has  un- 
dertaken either  to  abridge  or  take  away  such 
power  from  this  court,  we  do  not  deem  it 
either  necessary  or  proper  to  enter  upon  such 
Inquiry  at  this  time.  Section  75  of  the  Crim- 
inal Statutes  (2  Rev.  St.  p.  283)  has  been  re- 
ferred to,  as  depriving  a  person,  after  convle- 
tlon,  of  the  right  to  bail  in  certain  cases. 
That  section  reads  as  follows:  "It  shall  not 
be  lawful  for  any  Justice  of  the  supreme 
court,  or  any  circuit  Judge  of  this  state,  pend- 
ing an  appeal  to  the  supreme  court,  to  grant 
bail  to  any  person  who  shall  have  been  con- 
victed of  any  offense  the  punishment  whereof 
Is  death,  or  imprisonment  for  life,  or  impris- 


onment for  any  term  exceeding  ten  years." 
It  is  very  manifest  from  the  language  used  in 
this  section  that  it  has  no  application  to  the 
supreme  court,  for  its  provisions  are.  In  ex- 
press terms,  confined  to  a  single  Justice  of  the 
supreme  court  and  to  the  circuit  Judges.  The 
very  fact  that  the  language  is  so  confined  af- 
fords a  strong  inference  that  the  legislarure 
did  not  intend  to  undertake  to  abridge  the 
powers  of  this  court  in  granting  bail  either 
before  or  after  conviction  in  any  case,— a 
power  mUch  was  exercised  by  this  court  inl 
the  case  of  State  v.  McFail,  14  a  B.  280.  In 
accordance  with  these  views,  an  order,  has 
been  passed  granting  the  prisoner  ball  upon 
the  tertnF  specified  in  the  order. 

(51  S.  C.  134) 
HILL  et  al.  ▼.  HILL. 
(Supreme  Court  of  South  Carolina.    Nov.  22. 
1807.) 

CONTINULNOE— DlSCRBTION  OF  COUBT— SUIT  PbND- 

INO  IN  Akothbk  Statb— actions  bt  Adminis- 
TRATOHs— Limitations— Wkittbn  acknowlkoo- 

XBNT— Fr^BADIKO— ELBOTION— APPBAL— HARMLBSft 

Bbeob. 

1.  It  was  not  an  abuse  of  discretion  to  refuse 
a  continuance  on  the  ground  that  another  ac- 
tion wag  pending  for  the  same  cause  of  action 
in  another  state,  where  the  court  was  not  re- 
quested to  grant  it  until  after  the  jury  were  im- 
paneled. 

2.  Code  CiT.  Proc.  8  165,  subd.  3,  providing  as 
a  ground  of  demurrer  **that  there  is  another  ac- 
tion pendiuff  between  the  samp  parties  for  the 
same  cause,^'  does  not  relate  to  actions  pending 
in  another  state. 

8.  Where  a  decree  showed  that  there  was  a 
final  settlement  of  an  estate,  and  that  a  note 
executed  in  favor  of  decedent  belonged  to  the 
heirs,  but  a  subsequent  order  showed  that  such 
settlement  was  not  agreed  upon  by  one  certain 
heir,  to  whom  leave  was  granted  to  meet  the  ad- 
ministrators before  the  court,  and  correct  errors 
in  the  former  settlement,  the  administrators  may 
sue  on  said  note  for  the  benefit  of  those  Inter- 
ested, in  view  of  Code,  8  134,  providing,  "Aji  ex- 
ecutor or  administrator  ♦  •  ♦  niay  sue  with- 
out joining  with  him  the  person  for  whose  bene- 
fit the  action  is  prosecuted." 

4.  Letters  may  constitute  a  written  acknowl- 
edgment of  a  debt  due  an  estate,  though  ad- 
dressed to  the  administrators  as  individuals,  or 
though  addressed  to  only  one  of  two  adminis- 
trators. 

5.  Letters  by  a  debtor,  acknowledging  that  a 
note  is  due,  but  not  expressing  any  intent  not  to 
pay  it,  are  a  sufficient  written  acknowledgment 
of  a  continuing  contract,  within  Code.  8  131,  to 
remove  the  bar  of  limitations,  thougn  they  ex- 
press ah  expectation  to  pay  from  the  proceeds 
of  sale  of  certain  property,  but  do  not  contain 
an  unconditional  promise  to  pay. 

6.  Where  a  first  cause  of  action  was  upon  a 
note,  and  the  second  cause  of  action  was  upon 
a  debt  evidenced  by  the  same  note,  and  the 
promise  to  pay  implied  by  payments  and  written 
acknowledgments,  and  plaintiff  elected  .to  pro- 
ceed upon  the  second  cause  of  action,  it  was 
not  error  to  allow  the  allegations  of  the  com- 
plaint to  remain  uaclianged,  as  it  amounted  to 
an  amendment  of  the  allegations  of  the  second 
cause  of  action  by  the  insertion  of  a  copy  of  the 
note  set  out  in  the  allegations  of  the  first  cause 
of  action. 

7.  If  an  indorsement  of  payment  on  a  note 
sued  upon  was  incompetent  under  the  pleadings, 
yet  the  error  of  admitting  it  was  harmless,  where 
the  statutory  bar  had  elapsed  after  sudi  pay- 
ment had  been  made. 
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Appeal  from  common  pleas  drcult  conxt  of 
Spartanburg  comity;  W.  C.  Benet,  Judge. 

Action  by  W.  A.  Hill  and  another,  adminis- 
trators of  the  estate  of  J.  L.  Hill,  deceased, 
against  W.  G.  HIU.  From  a  judgment  f6r 
plaintifTs,  defendant  appeals.    Afllrmed. 

Duncan  &  Sanders  and  R.  D.  Gilmer,  for 
appellant.  R.  K.  Carson  and  Bomar  &  Simp- 
son, for  respondents. 

JONES,  J.  This  action,  commenced  June 
21,  18^,  was  to  recover  a  debt  originally  evi- 
denced by  a  promissory  note  executed  by  the 
defendant  to  the  plaintiffs'  intestate,  J.  L. 
HiU,  April  27,  1885,  for  $3,915.86,  payable  one 
day  after  its  date.  The  complaint  declared 
on  the  note,  credited  February  18,  1888,  with 
two  credits,  aggregating  $587.1>1,  as  a  first 
cause  of  action,  and,  as  a  second  cause  of  ac- 
tion, alleged   (1)  the  execution  of  the  note; 

(2)  the  payments,  aggregating  $587.94,  Feb- 
ruary 18,  1888,  and  the  promise  by  defendant 
to  pay  plaintiffs'  intestate  the  said  Indebtedness; 

(3)  written  acknowledgment  and  promise  to 
pay  said  debt  made  in  1891  by  defendant  to 
plahitiffs;  (4)  the  death  of  J.  L.  Hill,  the 
payee  named  in  the  note,  and  the  appointment 
and  qualification  of  plaintiffs  as  his  adminis- 
trators; (5)  that  defendant  was  absent  from 
the  state  when  the  cause  of  action  accrued,  and 
did  not  return  to  the  state  until  in  June,  1894; 
(6)  that  no  part  of  said  note  had  been  paid, 
except  the  sums  aforesaid;  (7)  that  plaintiffs 
are  the  owners  of  the  note.  The  answer  ad- 
mitted the  execution  of  the  note,  denying  all 
other  allegations,  and  set  up  three  defenses: 

(1)  That  plaintiffs,  as  administrators,  were  not 
the  owners  of  the  note,  and  not  entitled  to  sue; 

(2)  that  the  right  to  sue  in  this  state  is  barred 
by  the  pendency  of  another  suit  in  the  state  of 
North  Carolina  on  this  same  note  by  the  ad- 
ministrator of  J.  L.  Hill  appointed  in  North 
CaroUna;  (8)  the  statute  of  limitations.  From 
the  Judgment  entered  on  the  verdict  in  favor  of 
plaintiffs,  the  defendant  appeals,  on  numerous 
grounds.  These  we  will  not  attempt  to  con- 
sider in  detail,  but  will,  under  general  heads, 
substantially  cover  the  material  questions  pre- 
sented. 

1.  The  Motion  for  Continuance.  There  was 
no  error  in  the  refusal  of  the  motion  for  con- 
tinuance. Such  motions,  as  we  have  often 
held,  are  addressed  to  the  discretion  of  the  trial 
judge,  and  his  decision  thereon  wIU  not  be  in- 
terfered with  by  this  court,  unless  in  a  clear 
case  of  abuse  of  discretion.  The  ground  of 
the  motion  Aa  this  case  was  the  pendency  of  an- 
other action  between  the  same  parties,  for  the 
same  cause  of  action,  in  North  Carolina.  The 
motion  was  made  after  the  defendant  had  an- 
nounced himself  ready  for  trial,  and  after  the 
jury  had  been  impaneled.  While  it  was  with- 
in the  discretion  of  the  circuit  judge  to  con- 
tinue a  case  on  the  ground  named  (1  Enc.  PI. 
&  Prac.  770),  he  did  not  abuse  that  discretion  in 
refusing  to  continue. 

2.  In  this  connection  we  will  consider  the 


grounds  of  appeal  based  upon  the  ruling  and 
charge  of  the  judge  excluding  from  the  otm- 
sideration  of  the  jury  the  record  in  the  action 
alleged  at  pending  in  the  courts  of  North  Car- 
olina. It  seems  that  an  appeal  was  pendtaig 
from  a  Judgment  of  nonsuit  against  Wells,  the 
North  Carolina  administrator  of  J.  L.  Hill,  de- 
ceased. It  is  a  general  rule  that  the  pendeoqr 
of  a  former  suit  between  the  same  parties  for 
the  same  cause  and  relief  is  a  ground  for 
abatement  of  a  subsequent  suit,  but  it  la  a 
well-established  doctrine  that  the  pendency  ol 
another  suit  hi  a  foreign  jurisdiction  cannot 
be  pleaded  in  the  domestic  forum,  and  that  In 
the  application  of  this  rule  the  states  of  the 
Union  are  foreign  to  one  another.  1  Bnc  PL 
&  Prac.  764;  1  Cent.  Dig.  90;  Smith  v.  Lath- 
rop,  44  Pa.  St  326,  84  Am.  Dec.  448,  and  note 
at  page  466;  West  v.  McConnell,  5  La.  428^ 
25  Am.  Dec.  191,  and  note  at  page  195;  Doug- 
lass V.  Insurance  Co.,  188  N.  Y.  209,  33  N.  B. 
938.  As  early  as  1825,  in  the  case  of  Cbatzel 
V.  Bolton,  3  McCord,  33,  the  supreme  court  of 
this  state  said,  'There  can  be  no  doubt  that  tiie 
pendency  of  a  suit  in  another  state  is  no  reason, 
of  itself,  for  the  delay  of  a  cause  in  this.'*  It 
follows  that  there  was  no  error  in  excluding 
evidence  of  such  action  from  the  jury,  and  In 
refusing  to  charge  in  reference  to  the  effect 
of  the  pendency  of  such  suit  The  matter  was 
wholly  irrelevant  Section  165,  subd.  3,  of  the 
Code  of  Civil  Procedure,  which  provides  as  a 
ground  of  demurrer  "that  there  is  another  ac- 
tion pending  between  the  same  parties  for  the 
same  cause,"  does  not  relate  to  actions  pending 
in  a  foreign  state,  but  to  actions  pending  with- 
in this  state.  This  is  the  general  construction 
put  upon  this  section  elsewhere,  and  It  Is  so 
held  in  North  Carolina,  where  the  alleged  ac^ 
tion  is  pending.  Sloan  v.  McDowell,  75  N.  a 
29.  The  foregoing  will  dispose  of  all  excep- 
tions  relating  to  the  second  defense. 

3.  The  Motion  for  Nonsuit  This  motion  was 
made  on  the  ground  that  the  record  in  the  of- 
fice of  probate  judge,  introduced  in  evidence, 
showed  a  final  settlement  of  the  estate  of  J. 
L.  Hill,  deceased,  and  that  the  note  in  suit  la 
not  the  property  of  the  administrators,  but  be- 
longs to  the  heirs  at  law.  It  did  appear  In 
evidence  that  there  was  what  purported  to  be 
a  final  settlement  of  the  estate  of  J.  L.  HiU, 
between  the  administrators  and  the  heirs  at 
law,  under  a  decree  of  the  probate  court  dat- 
ed April  13,  1898,  wherein  it  was  ordered,  by 
consent  of  all  parties  represented  before  the 
court,  that  the  uncollected  notes  and  accounts 
(including  the  note  in  suit)  should  be  turned 
over  to  the  heirs,  "as  joint  owners,  according  ixy 
their  respective  interests,  under  the  statute  of 
distribution,  and  they  also  consent  that  the  ad- 
ministrators be  discharged  from  responsibUity 
therefor."  But  it  also  appeared  that  subse- 
quent to  this,  on  May  14,  1894,  on  the  applica- 
tion of  one  of  the  heirs  (Mrs.  Hunter),  tiie 
probate  court  made  an  order  reciting  that  '*the 
X)etitIoner  had  no  notice  of  the  time  appointed 
for  the  settlement,  and  was  not  present  at  the 
same,  and  wo  sot  represented  either  In  peraott 
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or  1>7  attomeyi  and  she  has  not  since  consent- 
ed to  said  settlement";  and  the  court  decreed 
that  the  administrators  "appear  within  twelye 
days  from  the  date  of  this  decree,  or  at  some 
time  Id  the  near  future,  to  W  fixed  by  the 
court,  and  make  a  full  showhig  of  their  actings 
and  doings  as  administrators  of  J.  L.  Hill,  de> 
ceased,  so.  If  there  was  any  mistake  or  fraud 
in  the  return  and  settlement  heretofore  made, 
the  same  may  be  corrected,  so  far  as  Mrs. 
Hunter  is  concerned,  at  least,  and  that  in  the 
meantime  the  decree  heretofore  rendered,  and 
proceedings  subsequent  thereto,  stand  unre- 
versed. It  is  further  ordered  that  the  leave 
granted  Mrs.  Hunter  to  be  permitted  to  meet 
the  administrators  before  this  court,  and  cor- 
rect any  errors  in  the  former  settlement,  if 
any  there  be  <as  to  which  nothing  is  decided 
now),  is  not  extended  to  any  of  the  other  par- 
cles.  As  to  all  such  parties,  the  former  decree 
Is  final  and  conclusive."  So  far  as  appears, 
nothing  further  was  done  in  this  matter.  It 
is  clear,  then,  that  the  proceedings  in  the  pro- 
bate court  do  not  show  that  plaintifCs,  as  ad- 
ministrators, have  lost  all  Interest  in,  or  right 
to  collect,  said  note.  But,  1)e8ides  this,  there 
is  no  doubt  that  at  one  time  the  piaintifrs,  as 
administrators,  were  the  legal  owners  of  this 
note;  and,  even  conceding  that  there  had  l>een 
a  settlement  by  wliich  the  note  was  to  be  turn- 
ed over  to  the  heirs  or  distributees,  the  ad- 
ministrators could  still  maintain  tliis  action  for 
the  benefit  of  those  interested.  Section  134 
of  the  Code  provides,  "An  executor  or  admhi- 
Istrator  *  *  *  may  sue  without  Joining 
with  him  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted."  See  Carroll  v.  Still,  13  S. 
C.  432.  The  motion  for  nonsuit,  therefore^ 
was  properly  overruled.  In  view  of  the  above, 
we  must  also  overrule  all  exceptions  relating 
to  the  right  of  the  plaintiffs  to  maintain  this 
action,  and  this  disposes  of  ail  grounds  relat- 
ing to  defendant's  first  defense. 

4.  Exceptions  Relating  to  Defendant's  Third 
Defense,  the  Statute  of  Limitations.  The 
main  questions  presented  under  this  head  re- 
late to  the  Introduction  in  evidence,  and  the 
effect,  of  certain  letters  offered  in  evidence 
by  plaintiffs  The  first  letter  is  as  follows: 
•'Grabtree,  N.  C,  April  10^  18&1.  B.  F.  Hill— 
Sir:  X  wrote  you  a  note  some  time  ago,  and 
requested  you  to  let  me  hear  from  you  about 
the  note  that  you  have  placed  In  the  hands  of 
a  lawyer  for  collection.  I  think  that  I  can 
make  the  matter  all  right,  without  you  bring- 
ing suit  for  your  money.  I  have  a  good  pros- 
pect of  selling  some,  mineral  land  this  spring, 
and.  If  I  do,  I  wUl  have  the  means  to  settle  ofT 
my  note  without  any  trouble.  I  am  corre- 
sponding with  two  large  syndicates  about  the 
tract.  Write  me  at  once.  I  have  been  sick 
for  ten  weeks,  but  will  be  down  as  soon  as  I 
get  straight  Yours,  truly,  W.  C.  Hill."  The 
second  letter  is  as  follows:  "Crabtree,  May 
6th,  18^1.  B.  F.  Hill— Dear  Sir:  Yours  of 
22nd  April  at  hand,  and  will  say,  in  reply,  if 
you  and  Wm.  Hill  satisfy  the  balance  of  the 
beirs,  and  trade  for  their  interest  in  the  note 


due  the  estate,  It  wUl  oblige  me  very  much, 
and  save  me  cost  and  trouble.  I  have  at  all 
times  been  willing  to  secure  the  debt  with 
mortgage  or  otherwise,  so  as  not  to  expose 
my  property  to  public  sale.  I  will  have  to 
sell  some  real  estate  to  get  the  money,  any- 
way, and  think  it  will  bring  more  to  sell  it 
private.  I  can  pay  you  now  $3,000  or  more  Ui 
good  paper,  with  interest;  the  notes  not  due 
yet,  but  have  hmds  for  security.  If  you  will 
get  up  the  rest  of  the  claim,  I  will  pay  you 
and  Wm.  (8)  eight  per  cent  on  the  same. 
[Then  follow  statements  as  to  his  negotiating 
with  certain  parties  for  the  sale  of  land]. 
You  will  please  write  to  Mr.  Carson,  and  ad- 
vise him  on  the  matter.  Yours,  truly,  W.  C. 
HllL  P.  S.  Write  soon."  The  third  letter 
is  as  follows:  "Crabtree,  N.  C,  July  27th, 
1891.  Mr.  W.  A.  &  B.  F.  HiU— I  understand 
that  Mr.  Carson  would  be  up  soon,— I  pre- 
sume, to  bring  action  against  me  concerning 
my  indebtedness.  If  it  wiU  suit  you,  I  will 
give  you  notes  for  the  whole  amount  I  owe 
the  estate  at  any  time  you  and  Ben  may  come 
up.  I  do  not  want  to  put  my  property  up  at 
force  sale,  for  It  would  not  bring  half  its 
value  for  cash.  I  learned  that  you  appraised 
my  note  doubtful,  but  I  aiSsure  you  that  I 
can  pay  dollar  for  dollar.  I  can  give  you  good 
notes,  with  real-estate  securities.  The  real 
estate  stands  good  for  the  debt  until  paid,  with 
interest  from  date.  I  will  turn  the  notes 
over  to  you,  and  you  can  put  them  to  my  cred- 
it when  collected.  I  am  confident  that  it  was 
through  my  help  that  your  father  was  suc- 
cessful. See  Ben,  and  write  me  right  away. 
It  will  be  a  great  deal  more  satisfactory  to  me 
in  that  way  than  to  send  Mr.  Carson  to  see 
me.  I  can,  any  day  you  and  Ben  may  come, 
give  you  these  notes,  as  I  write.  Answer  at 
once.  W.  C.  HilL"  The  fourth  letter  is  as 
follows:  "Crabtree,  N.  C,  August  3rd,  1891. 
Mr.  W.  A.  Hill,  Bnoree^  &  C:  Yours  of  29th 
to  hand.  In  reply,  will  say  that  I  will  not 
give  you  any  mortgage.  I  will  secure  you 
as  I  wrote  you.  I  have  notes  that  will  pay 
every  dollar  that  I  owe,  with  land  securities. 
If  that  will  not  satisfy,  you  can  said  Mr.  Car- 
son, or  any  lawyer  you  may  wish.  I  pre- 
sume you  did  not  give  very  much  for  my  note, 
as  you  appraised  my  note  doubtf uL  But  do 
not  understand  me  to  say  that  I  do  not  mean 
to  pay,  for  I  expect  to  pay  every  dollar  of  it 
If  you  will  only  give  me  time,  I  will,  at  any 
time  you  or  Ben  may  come,  will  turn  the  notea 
over  to  you  for  the  f uU  amount  of  my  note,  to 
be  credited  on  my  note.  I  do  not  think  It 
will  do  any  good  for  you  to  send  a  lawyer  to 
me,  as  I  will  not  do  any  more  than  I  have  pro- 
posed to  do.  I  have  disposed  of  my  property 
that  I  offered  Ben,  and  have  got  only  notes  to 
secure  you  with  now.  Show  this  letter,  and 
also  the  other  I  wrote  you,  to  Ben,  and  see 
what  he  may  say,  and  write  me  at  onoe. 
Yours,  W.  C.  HllL"  These  letters  were  prop- 
erly admitted  in  evidence  on  the  proof  made^ 
that  W.  C.  HIU  acknowledged  that  he  had 
caused  them  to  be  written  for  himself.    The 
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fact  that  two  of  them  were  addressed  to  B.  P. 
Hill,  one  to  W.  A.  Hill,  and  one  to  W.  A.  & 
B.  F.  Hill,  without  designating  them  as  ad- 
ministrators of  J.  L.  Hill,  was  not  good  ground 
for  excluding  them  from  evidence.  Under  the 
facts  in  evidence,  W.  A.  HiU  and  B.  F.  Hill 
were  not  strangers  without  Interest  in  the 
note  referred  to,  whether  as  administrators  or 
heirs  of  J.  L.  Hill.  It  is  further  contended 
that  the  letters  were  not  unconditional  prom- 
ises to  pay.  Section  131  of  the  Code  pro- 
vides that  "no  aclmowledgment  or  promise 
shall  be  sufficient  evidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  the  case  out 
of  the  operation  of  this  title,  unless  the  same 
be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby,  but  payment  of 
any  part  of  principal  or  interest  is  equivalent 
to  a  promise  in  writing."  In  Estes  v.  Woods, 
21  S.  C.  600,  it  is  decided  that  this  provision 
bas  reference  only  to  the  evidence  necessary 
to  establish  an  acknowledgment  or  new  prom- 
ise, but  does  not  change  the  pre-existing  law 
as  to  what  acknowledgment  will  continue  a 
debt  barred,  or  what  new  promises  will  create 
a  new  contract.  The  pre-existing  law  was 
expressed  in  Youujg  v.  Monpoey,  2  Bailey,  278. 
and  in  Park  v.  Brooks,  38  S.  C.  306,  IT  S.  E. 
22,  to  be  that  while  a  mere  acknowledgment  of 
a  subsisting  indebtedness  was  sufficient  to  im- 
ply a  promise  to  pay  the  same,  if  such  ac- 
knowledgment was  made  before  the  statutory 
period  had  run  out,  but  after  such  period  had 
expired,  there  must  be  either  an  express 
promise  to  pay,  or  such  unqualified  and  un- 
equivocal admission  that  the  debt  is  stiU  due, 
unaccompanied  by  any  expression  Indicative 
of  an  intention  not  to  pay,  as  would  imply  a 
promise  to  pay.  Section  131,  supra,  requires 
the  evidence  of  this  adm^ion  or  promise  to 
be  hi  writing.  These  letters  fiU  the  above  re- 
quirement, in  being  at  least  "an  unqualified 
and  unequivocal  admission  that  a  debt  is 
still  due,  unaccompanied  by  any  expression 
indicative  of  an  intention  not  to  pay,  as  would 
imply  a  promise  to  pay."  It  will  be  noted, 
also,  that  the  first  letter,  dated  April  16,  1891, 
was  written  before  the  expiration  of  six  years 
from  the  maturity  of  the  note,  in  which  case  a 
mere  acknowledgment  of  the  debt  in  writing 
is  sufficient  It  was  not  only  the  right,  but 
the  duty  of  the  circuit  judge  to  construe  these 
letters  as  documentary  evidence;  and  he  com- 
mitted no  error  in  charging  the  jury  that  in 
these  writings  W.  C.  Hill  did  make  a  written 
acknowledgment  of  a  debt  sufficient  to  take 
the  debt  out  of  the  bar  of  the  statute.  It  was 
left  to  the  jury  to  determine  the  identity  of 
the  debt  or  note  referred  to  hi  the  letters  with 
the  note  in  suit,  and  in  this  there  was  no  er^ 
ror.  "Whether  an  instrument  purporting  to 
be  an  acknowledgment  of  a  debt  is  sufficient 
to  take  It  out  of  the  bar  of  the  statute  of  limi- 
tations is  a  question  for  the  court,  but  wheth- 
er the  debt  sued  for  is  the  one  acknowledged 
to  a  question  for  the  jury.**  1  Thomp.  Triata, 
§1^. 
ft.  The  circuit  court,  on  motion  of  defendant, 


required  plaintifTs  to  elect  upon  wlilch  cause 
of  action  they  would  go  to  trial,  and,  upon 
plaintiffs*  electing  to  proceed  on  the  second 
cause  of  action  as  alleged  in  the  complaint,  fur- 
ther ordered  that  the  allegations  of  the  com- 
plaint be  allowed  to  remain  unchanged,  but  that 
no  proof  be  adduced  excepting  such  as  would 
purport  to  establish  the  second  cause  of  ac- 
tion. Appellant  complains  that  there  was  er- 
ror In  allowing  the  allegations  of  the  com- 
plaint to  remain  unchanged  after  plaiutifCs  had 
elected  under  the  order  of  the  court  We  see 
no  error  In  this.  If  any  error  was  committed, 
it  was  in  requiring  plaintiffs  to  elect  at  all. 
Both  alleged  causes  of  action  were  for  the 
same  debt,— in  one  cause,  evidenced  by  the 
note,  simply;  in  the  other,  by  the  note,  the 
promise  to  pay  Implied  from  the  payments, 
and  the  written  acimowledgments  by  the  let- 
ters. But,  be  this  as  it  may,  the  allowing  of 
the  allegations  in  the  first  cause  to  remain 
amounted  to  nothing  more  than  to  allow  the 
allegations  of  the  second  cause  of  action  to 
be  amended  by  the  insertion  therebi  of  the 
copy  of  the  note  declared  on,  the  execution  of 
which  was  admitted  in  the  answer,  because 
every  allegation  except'  the  copy  of  the  note 
contained  hi  the  first  cause  of  action  is  con- 
tained in  the  second  cause  of  action.  To  re- 
peat, the  second  cause  of  action  was  upon 
the  note  and  the  acknowledgments  or  new 
promises,  and  not  simply  upon  new  promises. 
Under  the  second  cause  of  action,  evidence  of 
the  indorsement  of  credits  on  the  note  was  per- 
fectly competent;  but.  In  view  of  the  fact 
that  the  credits  were  indorsed  more  than  six 
years  before  the  action  was  commenced,  we 
do  not  see  how  the  proof  of  such  credits,  if 
incompetent  could  harm  the  defendant,  since 
they  would  simply  go  to  reduce  the  claim 
sought  to  be  established  against  hhn.  It  fol- 
lows, also,  that  exceptions  to  the  charge  of 
the  judge  touching  the  effect  of  such  credit  in 
operating  to  prevent  the  bar  of  the  statute 
ontil  six  years  thereafter  cannot  be  sustained. 
Without  going  into  fuller  consideration  of 
the  many  grounds  of  appeal,  we  deem  it  suffi- 
cient to  say  that  upon  a  careful  consideration 
of  the  grounds  presented,  we  find  nothing  in 
the  record  which  would  justify  a  reversal  of 
the  judgment  below.  The  judgment  of  the 
circuit  court  is  affirmed. 

*==—  (Bl  S.  C.  164) 

MARTIN  et  al.  v.  FOWLBR. 

(Supreme  Ck>art  of  South  Carolina.    Nov.  22, 

1897.) 

Appeal  — Plbadino  —  Amrndmbnt   after   Judo- 

MENT— JORISDICTION  OP  THE  PERSON— WaIVBB— 

Ghast  of  Administration— Retboactivb   Ef- 

PBOT. 

1.  Where  defendant,  by  his  answer,  admits 
plaintiffs'  right  to  sue  in  a  representattve  ca- 
pacity, his  motion  to  suspend  the  hearing  of  his 
appeal,  and  for  leave  to  move  below  to  vacate 
the  judgment,  and  to  amend  his  answer  by  de- 
nying such  appointment,  will  be  denied. 

2.  Ck>de.  S  194,  authorizing  the  amendment  of 
any  pleading  after  judgment  in  furtherance  of 
lustiee,  does  not  permit  a  defendant,  after 
Judgment,  to  withdraw  an  admission  that  plain- 
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tiiEB  were  administrators,  and  to  amend  by  de> 
nyingsnch  fiict. 

8.  Where  defendant,  on  the  strength  of  an  al- 
legation in  plaintiffs'  complaint,  admitted  that 
elaintiffs  were  administrators,  where  the  pro- 
ate  records  wonld  show  that  such  was  not  the 
fact,  he  could  not  be  relieved  of  a  judgment 
against  him,  under  Code,  S  195,  authorizing  re- 
lief from  a  judgment  taken  against  a  party 
through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect. 

4.  Whether  plaintifb  had  the  right  to  sue  as 
administrators  is  not  a  question  of  jurisdiction 
which  may  be  raised  at  any  time,  and  hence  may 
be  waived  by  defendant's  admissions. 

5.  Where  plaintiffs,  alleging  they  were  admin- 
istrators, brought  suit  to  foreclose  a  mortgage, 
an  objection  that  they  were  not,  in  fact,  adminis- 
trators, will  not  be  sustained  if  they  had  obtained 
a  grant  of  administration  before  the  objection 
was  passed  upon. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county. 

Action  by  B.  Martin  and  another,  adminis- 
trators ot  the  estate  of  Othello  Martin,  de- 
ceased, against  James  Fowler.  From  a  Judg- 
ment for  plaintiffs,  defendant  appealed.  De- 
fendant moves  for  an  order  suspending  the 
bearing  of  the  appeal.    Denied. 

Carlisle  &  Hydrick,  for  the  motion. 


McIYER,  C.  J.  This  was  a  motion— "First, 
for  an  order  suspending  the  hearing  of  the  ap- 
peal herein,  and  giving  the  defendant  (appel- 
lant) leave  to  move  the  court  of  common 
pleas  for  Spartanburg  county  for  an  order  va- 
cating and  setting  aside  the  judgment  herein 
appealed  for  [from?],  and  for  a  new  trial, 
with  leave  to  defendant  to  amend  his  answer 
by  withdrawing  his  admieslon  of  the  fourth 
paragraph  of  the  complaint,  and  denying  the 
same,  on  the  ground  that  the  plaintiffs,  B.  & 
R.  M.  Martin,  were  not  the  duly-appointed 
administrators  of  the  estate  of  Othello  Mar- 
tin, deceased,  and  that  no  administration  of 
his  estate  has  ever  been  granted  to  any  one; 
second,  for  such  other  relief  as  may  be  just 
and  proper."  This  motion  is  based  upon  the 
following  affidavits:  (1)  That  of  Charles  J. 
Fowler,  to  the  effect  that  said  Othello  Martin 
died  about  the  year  1882,  and  that  at  the 
time  of  his  death,  and  for  many  years  prior 
thereto,  he  was  a  citizen  and  resident  of  the 
county  of  Spartanburg.  (2)  That  of  J.  J.  Gen- 
try, to  the  effect  that  he  Is  now  Judge  of  pro- 
bate of  the  county  of  Spartanburg;  and  that, 
after  diligent  search  of  the  records  of  his  of- 
fice, he  is  unable  to  find  any  evidence  tending 
to  show  that  E.  &  R.  M.  Martin,  or  either  of 
them,  or  any  other  person,  have  ever  been  ap- 
pointed administrators  of  the  estate  of  Othel- 
lo Martin,  deceased,  or  that  they  or  either  of 
them  ever  qualified  or  gave  bond  as  such.  (3) 
That  of  D.  B.  Hydrick,  to  the  effect  that  he  is 
one  of  the  counsel  retained  to  defend  the  ac- 
tion in  this  case,  and,  as  such,  has  conducted 
the  defense  from  the  time  his  firm  was  first 
employed;  that  when  he  filed  the  answer  of 
the  defendant,  in  which  it  is  admitted  that 
the  plaintiffs  were  the  duly-appointed  admin- 
istrators of  the  estate  of  OtheUo  Martin,  de- 


ceased, he  voily  believed  It  to  be  true,  the 
ground  of  his  belief  being  the  allegation  of 
the  fact  In  the  complaint;  that  he  did  not  dis- 
cover that  such  allegation  was  not  true  until 
about  a  week  or  ten  days  before  making  this 
affidavit,  to  wit,  8d  June,  1897,  when  he 
made  the  discovery  by  examining  the  office 
of  Judge  of  probate  for*the  purpose  of  ob- 
taining facts  which  he  deemed  proper  to  in- 
corporate in  the  "case"  which  he  was  then 
preparing  for  the  purpose  of  this  appeal  (4) 
That  of  John  W.  Carlisle,  Esq.,  to  the  effect 
that  he  thought  plaintiffs  were  the  duly-ap- 
pointed administrators  of  the  estate  of  Othel- 
lo Martin,  deceased,  until  recently  Informed 
to  the  contrary  by  his  partner,  M.  Hydrick. 
An  affidavit  of  W.  S.  Thomason,  Esq.,  one  of 
the  counsel  for  respondents,  was  also  submit- 
ted In  his  behalf,  to  the  effect  that  he  was 
Judge  of  probate  of  the  county  of  Spartan- 
burg from  January,  1887,  to  December,  1895; 

that  on  or  about  the day  of  February, 

1892,  "as  deponent  distinctly  remembers," 
plaintiffs  ffied  their  petition  in  his  court  for 
letters  of  administration  upon  the  estate  of 
their  father,  Othello  Martin;  that  a  citation 
was  duly  published  In  the  county  newspaper; 
and  that,  on  or  about  the  day  named  therein, 
the  plaintiffs  appeared  in  person  before  the 
court;  that  no  objection  whatever  was  made 
to  their  being  appointed;  and  deponent  dis- 
tinctly remembers  swearing  "both  of  the 
plaintiffs  in  as  administrators  of  their  fa- 
ther's estate^"  In  which  capacity  they  have 
been  acting  ever  shice;  deponent  also  thinks 
that  he  issued  to  plaintiffs  a  certificate  of 
thehr  appointment  and  qualification,  but  as  to 
this  he  is  not  absolutely  certain;  that,  depo- 
nent not  being  quite  satisfied  with  the  bond 
whicU  plaintiffs  then  furnished,  he  returned  it 
to  them,  to  get  other  security  thereon;  that 
the  reason  why  no  record  of  the  appointment 
appears  among  the  records  of  the  court  is 
because  this  matter  was  delayed  until  the 
plaintiffs  should  return  their  bond  to  the 
court,  which  was  not  done  until  the  3d  day 
June,  1897,  which  said  bond  is  annexed  to  the 
affidavit,  and  appears  to  be  a  bond  In  the  sum 
of  11,000,  in  the  usual  form,  signed  by  B.  Mar- 
tin, R.  M.  Martin,  S.  F.  Martin,  and  A.  M. 
Wood,  in  the  presence  of  two  subscribing  wit* 
nesses,  and  bears  date  8d  Mar^h,  1892.  The 
whole  record  in  this  case  is  not  Def  ore  us,  but 
we  assume  from  what  appears  in  the  motion 
papers  that  the  action  was  brought  to  fore- 
close a  mortgage  given  to  secure  the  payment 
of  a  note  made  payable  to  the  alleged  Intes- 
tate in  his  lifetime,  and  that  it  was  distlnctiy 
alleged  in  the  complaint,  and  formally  admit- 
ted in  the  answer,  that  letters  of  administra- 
tion of  the  personal  estate  of  such  intestate 
had  been  duly  granted  to  the  plaintiffs.  What 
Issues  were  raised  in  the  pleadings  we  are 
not  informed,  though  it  does  appear  that  the 
plaintiffs  recovered  Judgment,  from  which  de- 
fendant has  appealed,  but  upon  what  grounds 
does  not  appear.  Inasmuch  as  the  defendant 
admitted  on  the  record  the  right  of  plaintiffs 
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to  sue  In  their  representatlre  capacityt  we 
must  assume  that  the  right  of  plaintiffs  to  sue 
in  their  representative  capacity  was  not,  and 
could  not  have  been,  put  in  issue  in  the  court 
below;  and  certainly  no  such  issue  could  be 
raised  by  the  appeal  So  that  the  practical 
Inquiry  Is  whether^ the  defendant,  by  this  mo- 
tion, can  be  perm*itted  to  raise  the  issue  of 
plaintiffs'  right  to  sue  in  their  representative 
capacity,  which  he  neglected  to  raise  at  the 
proper  time  and  in  the  proper  way. 

As  fir  back  as  the  case  of  Reynolds  v.  Tor- 
rance, 2  Brev.  59,  it  was  held  that,  if  the  de- 
fendant desires  to  raise  the  issue  of  plaintiff's 
right  to  sue  In  a  representative  capacity,  be 
must  do  so  by  his  pleading,  and,  if  he  omits  to 
do  BO,  he  is  estopped  from  afterwards  raising 
such  issue.  Brevard,  J.,  in  delivering  the  opin- 
ion of  the  court,  uses  this  significant  language, 
which  is  so  pertinent  to  our  present  Inquiry 
that  we  quote  it:  "But  if  the  defendant  omits 
to  plead  that  the  plaintiff  never  was  executor, 
and  pleads  over  to  the  action,  he  admits  the 
right  of  the  plaintiff  to  sue  in  the  character 
he  assumes,  and  Is  afterwards  estopped  to  deny 
that  he  is  executor."  Now,  if  this  be  true 
when  the  defendant  Impliedly  admits  the  plain- 
tiff's representative  character  by  omitting  to  de- 
ny the  same,  and  pleading  over  to  the  action,— 
In  that  case  by  pleading  the  general  issue,— 
how  much  more  true  is  it  in  this  case,  where 
the  defendant  has  expressly  admitted  on  the 
record  plaintiffs'  right  to  sue  in  their  representa- 
tive character.  It  is  also  tanportant  to  note  that 
in  Reynolds  v.  Torrance  the  plaintiff,  upon  the 
demand  of  counsel  for  defendant,  '^produced  a 
certificate  of  the  derk  of  a  county  court  In 
Virginia,  stating  that  the  plaintiff  had  quali- 
fied as  executor  of  Reynolds,  and  had  proved 
the  will,"  when  objection  was  made  that  this 
did  not  authorize  the  plaintiff  to  sue  in  the 
courts  of  this  state.  The  court,  in  speaking  of 
this  matter,  said  that,  while  the  objection  was 
tenable,  yet  the  defendant  had  no  right  to  de- 
mand the  letters  testamentary  under  the  Issue 
Joined  by  the  parties,  and,  though  the  plaintiff 
did  produce  them,  yet  this,  being  foreign  to 
the  issue,  made  no  difference  in  the  case,  as  the 
character  of  the  letters  testamentary  unneces- 
sarily produced  was  tanmaterial.  Now,  if  the 
defendant  in  that  case  was  not  allowed  to  avail 
himself  of  the  objection  that  the  plaintiff  had 
no  right  to  maintain  the  action  in  his  repiie- 
sentatlve  character,  whiere  the  fact  appeared 
that  the  letters  testamentary  produced  by  him- 
self were  not  sufficient  to  authorize  him  to 
maintain  an  action  in  the  courts  of  this  state, 
because  the  defendant  had,  by  his  pleading. 
Impliedly  admitted  the  plaintiff's  right  to  sue, 
and  had  thereby  estopped  himself  from  deny- 
ing the  same,  how  much  stronger  is  the  present 
case,  where  the  defendant  has  expressly  admit- 
ted plaintiffs'  right  to  sue  in  a  representative 
capacity,  and  the  fftct  has  not  been  made  to 
appear  that  the  plaintiffs  ate  not  administra- 
tors, and,  on  the  contrary,  it  is  alleged  by  afil- 
davlt  that  they  are.  Tbe  case  of  Reynolds  v. 
Torrance  has   been   recognized   In   Kelly    v. 


Thomson,  2  Bi^ev.  08;  In  Sml^  t.  HItcbdl,  2 
Nott  &  Mc€.  64;  In  Brocklngton  v.  Vereen,  1 
Bailey,  447.  See,  also,  to  same  effect,  Warner 
V.  Oondy,  4  McCord,  844,  and  Hutchinson  v. 
Bobo,  1  Bailey,  546.  The  case  of  Smith  v. 
Mitchell,  supra,  also  shows  that  after  defend- 
ant has  pleaded  the  general  Issue,  and  thereby 
admitted  the  plaintiff's  right  to  sue  In  a  repre- 
sentative capacity,  the  defendant  cannot,  even 
in  the  court  below,  be  permitted  to  raise  an  is- 
sue as  to  the  representative  chaxlacter  of  the 
plaintiff,  by  putting  In  another  plea  denying 
that  he  was  administrator.  To  the  same  ef- 
fect Is  Warner  v.  Gondy,  supra. 

These  authorities  are  conclusive  of  the  mat- 
ter, unless  the  law  thus  long  and  well  settled 
has  been  altered  by  the  Ck>de.    The  only  two 
sections  of  tbe  Oode  which  can  be  supposed 
to  affect  this  question  are  sections  194  and  196. 
In  the  former  It  is  declared:    '*Tbe  court  may, 
befoi^  or  after  judgment.  In  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding  by 
adding  or  striking  out  the  name  of  any  party; 
or  by  correcting  a  mistake  In  the  name  of  a 
party,  or  a  mistake  In  any  <?tlier  respect;  or 
by  inserting  other  allegations  material  to  the 
case;  or  when  the  amendment  does  not  change 
substantially  the  daim  or  defense,  by  conform- 
big  the  pleadings  or  proceeding  to  the  fkcts 
proved."     But  this  court  has  held  that  tlie 
object  of  this  section  was  only  to  perfect  a 
proceeding  in  which  a  party  has  been  suocess- 
ful,  and  not  when  he  has  lost  bis  cause,  and 
not  to  be  used  as  a  means  of  obtaining  a  new 
trial  on  a  new  cause  of  action  after  tbe  caae 
has  been  lost  on  the  original  cause  of  action. 
Kennerty  v.  Phosphate  Co.,  21  S.  G.  226;  Wha- 
ley  V.  Stevens,  Id.  221;  Hall  v.  Woodward.  30 
S.  G.  664,  9  S.  B.  684;  Glayton  v.  Hitchdl,  81 
8.  O.  199,  9  S.  B.  814,  and  10  S.  Bw  390.     It  la 
obvious,  therefore,  that  this  section  makes  no 
change  In  the  law  as  previously  settled  by  the 
cases  hereinbefore  cited.    Section  196  reads  as 
follows:    **Tbe  court  may  likewise  In  its  discre- 
tion, and  upon  such  terms  as  may  be  Just, 
allow  an  answer  or  reply  to  be  made,  or  other 
act  to  be  done,  after  the  time  limited  by  this 
Code  of  Procedure,  or,  by  an  order,  enlarge 
such  time;  and  may  also.  In  its  discretion,  and 
upon  such  terms  as  may  be  Just,  at  any  time 
within  one  year  after  notice  thereof,  relieve 
a  party  from  a  judgment,  order  or  other  pro- 
ceeding taken  against  him  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect*  and 
may  supply  an  omission  In  any  proceeding," 
etc.   The  only  portion  of  this  sectton  Tililch  can 
by  any  possibility  be  supposed  to  affect  the 
question  which  we  are  considering  is  the  pro- 
vision by  which  the  court  Is  authorized  to  re- 
lieve a  party  from  a  Judgment  **taken  against 
him  through  his  mistake,  inadvertence,  sor- 
prise,  or  excusable  neglect"     It  seems  to  ns 
that  the  showing  made  in  the  motion  papers  fa 
altogether  insufficient  to  entitle  the  defendant 
to  relief  under  this  provision.    The  allegation 
is  that  counsel  for  defendant  was  induced  to 
admit  that  the  plaintiffs  were  the  duly-appolnt- 
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ed  ad]nI]:il8traton  of  the  personal  estate  of 
Otbello  Martlii,  deceased,  solely  because  it  waa 
so  alleged  in  the  complaint,  when  the  means 
of  correct  information  upon  the  subject  was  of 
easy  access,  to  which  counsel  did,  in  fact,  snb- 
seqnently  resort,  when  he  obtained  the  infor- 
mation upon  which  he  now  relies  to  sustain  this 
motion.  Surely,  this  cannot  properly  be  char- 
acterized either  as  mistake,  inadrertence,  sur- 
prlae,  or  excusable  neglect  The  puUic  records 
aire  accessible  to  all  persons  i?^o  may  desbre 
inf6rmation  as  to  what  they  contain,  and,  if  a 
party  wiUfnlly  or  carelessly  omits  to  ayail  him- 
self of  the  sources  of  information  provided  by 
the  law,  he  must  take  the  consequences  of  such 
omission.  We  do  not  see,  therefore,  how  the. 
moving  party  can  dalm  any  benefit  from  either 
of  these  sections.  Indeed,  the  counsel  for  the 
motion,  in  his  elaborate  argument,  does  not 
seem  to  lay  any  stress  upon  either  of  these  sec^ 
tlons.  On  the  oontraiy,  he  rests  his  argument 
mainly  upon  the  ground  that  the  motion  pre- 
sents a  question  of  jurisdiction,  which  may  be 
raised  at  any  time,  and  cannot  be  waived  l^ 
any  acts  or  admissions  of  ihe  parties.  It  must 
be  remembered^  however,  that  jurisdiction  is 
of  two  separate  and  distinct  kinds:  (1)  Juris- 
diction of  the  subject,  or,  as  it  is  usually  phras- 
ed, of  the  subject-matter;  (2)  jurisdiction  of 
the  person.  And  very  different  rules  apply 
where  the  question  is  as  to  the  jurisdiction  of 
the  subject  from  those  which  are  applicable 
where  the  question  is  as  to  the  jurisdiction  of 
the  penson.  In  the  former,  jurisdiction  cannot 
be  waived  by  any  act  or  admission  of  the  par- 
ties, for  the  very  obvious  reason  that  the  par- 
ties have  no  power  to  invest  any  tribunal  with 
jurisdiction  of  a  subject  over  which  the  law 
has  not  conferred  jurisdiction  upon  such  tri- 
bunaL  As  is  well  said  in  Elliott,  App.  Proa 
§  498:  'The  theory  of  the  law  is  that,  whene 
there  is  an  absolute  want  of  jurisdiction,  there 
is  no  oourt;  and  it  is  too  clear  for  controversy  , 
that  a  party  can  neither  create  a  court,  nor 
endow  it  with  authority  over  a  subject  not 
p]fi/ceA  within  its  jurisdiction  by  law."  Hence 
the  well-settled  doctrine  that  consent  cannot 
confer  jurisdiction  of  the  subject.  But  in  the 
latter  the  rule  is  very  different  There  a  party 
may,  by  consent,  confer  jurisdiction  of  the  per- 
son, or  may  waive  the  right  to  raise  the  ques- 
tion whether  the  court,  in  a  given  case,  has 
obtained  jurisdiction  of  his  person  in  the  mode 
prescribed  by  law,  as  is  illustrated  by  the 
familiar  Instance  of  a  party  who,  though  not 
served  with  the  summons,  appears  and  an- 
swers, and  is  thereby  .precluded  from  after- 
wards raising  the  question  as  to  whether  the 
court  had  jurisdiction  of  his  person.  Here 
Uiete  is  obviously  no  question  as  to  the  juris- 
diction of  the  subject,  as  there  can  be  no  doubt 
that  the  court  of  common  pleas  had  jurisdic- 
tion of  the  action  to  foreclose  a  mortgage.  The 
only  question  of  jurisdiction  is  as  to  the  par- 
ties; and  if,  as  we  have  seen,  the  defendant 
has,  by  his  acts  and  admissions,  estopped  him- 
self from  raising  that  question,  there  Is  an  end 
of  the  matter. 


We  have  carefully  examUied  all  the  caaes 
dted  by  the  counsel  for  the  motion,  besidea 
some  others  not  cited,  and  none  of  them  sus- 
tain the  position  contended  for  by  counseL 
The  case  of  Moore  v.  Smith,  11  Rich.  Law, 
569,  which  has  been  much  relied  upon  in  the 
argument  presented  no  question  of  jurisdic- 
tion of  the  person,  but  turned  solely  upon  a 
question  as  to  the  jurisdiction  of  the  subject- 
matter.  In  that  case  the  ordinary  had  under- 
taken to  grant  letters  of  administration  upon 
the  personal  estate  of  a  person  who  was  sup- 
posed to  have  died  intestate,  upon  the  pre- 
sumption of  his  death  arising  from  an  ab- 
sence of  such  person  from  the  state,  unheard 
of  for  more  than  seven  years;  and,  when  the 
person  appeared  in  court  as  a  living  person 
demanding  his  rights,  the  court  held  that,  as 
the  ordinary  had  never  been  Invested  with 
jurisdiction  to  grant  letters  of  administration 
upon  the  personal  estate  of  a  Uving  person, 
his  act  In  attempting  to  do  so  was  altogether 
null  and  void;  and  hence  the  sale  of  the  plain- 
tiff's property  hy  the  so-called  "administra- 
tor," who  had  been  appointed  without  any 
authority,  did  not  devest  the  plaintiff  of  his 
right  of  property,  fio.  In  Blakely  v.  Frazier, 
20  S.  G.  144,  it  was  held  that  the  court  of 
probate  never  having  been  invested  with  Ju- 
risdiction to  issue  letters  testamentary  to  a 
person  who  had  not  been  appointed  executor 
by  the  will,  or  whose  appointment  as  such  de« 
pended  upon  a  contingency  which  the  record 
showed  had  never  happened,  the  appointment 
was  void  for  want  of  jurisdiction  of  the  sub- 
ject In  Poag  V.  Carrol,  Dud.  1,  and  Poag  v. 
Miller,  Dud.  11,  no  question  of  Jurisdiction  of 
any  kind  was  presented  or  decided.  In  the 
former  the  question  was  as  to  whether  a  per- 
son named  as  executor  in  a  supposed  will,  to 
whom  letters  testamentary  had  been  granted, 
could  be  held  personally  liable  for  acts  done 
by  him  In  good  faith  before  the  probate  of 
such  supposed  will  had  been  set  aside,  by  an 
administrator  duly  appointed  after  the  probate 
of  such  supposed  will  had  been  set  aside.  In 
the  latter  case  the  question  was  as  to  wheth- 
er a  sale  made  by  the  supposed  executor  be- 
fore the  probate  of  the  will  under  which  he 
acted  was  set  aside  could  have  the  effect  of 
devesting  the  legal  title  of  the  administrator. 
So,  In  Vance  v.  Davenport,  11  Bich.  Law,  517, 
no  question  of  jurisdiction  was  raised  or  de- 
cided. In  that  case  the  plaintiff  was  named 
as  executor  in  a  will,  and  qualified  as  such, 
and,  as  such,  sold  personal  property  of  the 
testator,  taking  sealed  notes  for  the  purchase 
money.  Subsequently,  a  later  will  was  dis- 
covered, in  which  one  Pitts  was  named  as 
executor;  and,  this  last  will  behig  admitted 
to  probate,  said  Pitts  received  letters  testa- 
mentary, and  recovered  the  property  from 
the  purchaaers  at  the  sale  made  by  the  plain- 
tiff. The  action  was  brought  on  the  notes  by 
Vance,  and  it  was  held  that  he  could  not  re- 
cover, as  the  consideration  of  the  notes  had 
failed.  The  case  of  Bragg  v.  Thompson,  19  S. 
C.  572,  has  been  dted,  but  it  is  difficult  to  see 
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what  application  it  has  to  the  onestion  which 
we  are  called  upon  to  determine.  In  that 
case  it  appeared  that  one  R.  M.  Smith  had  le- 
coyered  judgment  against  William  Landford 
and  others,  and  that,  under  the  execution  is- 
sued to  enforce  such  judgment,  the  sherlfE  lev- 
ied on  d  tract  of  land  as  the  property  of  the 
said  William  Landford,  exposed  the  same  for 
sale,  when  it  was  bid  off  l^  the  plaintiff. 
Bragg,  who  paid  his  bid,  and  received  title 
from  the  sheriff.  The  proceeds  of  the  sale 
were  applied  to  the  satisfaction  of  the  judg- 
ment of  Smith,  leaving  a  balance  in  the  hands 
of  the  sheriff,  the  sheriff  having  at  the  time 
no  notice  of  any  defect  in  the  judgment.  Sub- 
sequently the  land  was  recovered  from  Bragg, 
under  some  claim  the  nature  of  which  did 
not  appear.  Thereupon  the  plaintiff  com- 
menced this  action  against  the  defendant, 
Tliompson,  the  sheriff  who  made  the  sale,  to 
recover  the  purchase  money  of  the  land  which 
he  had  paid  to  the  sheriff.  On  the  trial  the 
plaintiff  was  allowed  to  prove  that,  at  the 
time  of  the  action  in  which  judgment  ot  Smith 
was  recovered,  the  said  William  Landford  was 
dead,  and,  of  course,  was  not  served  with  the 
summons.  The  court  held  that,  though  said 
judgment  agahist  William  Landford  was  ab- 
solutely void,  yet  that  the  execution  to  en- 
force the  same,  being  regular  in  form,  was 
sufficient  to  protect  the  sheriff  in  what  he  had 
done,  without  notice  of  any  defect  in  the 
Judgment;  and  hence  he  was  only  liable  to 
the  plaintiff  for  the  balance  in  his  hands  after 
paying  the  debt  and  costs  as  directed  by  the 
execution. 

Then  there  is  a  class  of  cases  in  which  the 
Question  was  as  to  the  right  of  one  to  whom 
letters  testamentary  or  letters  of  administra- 
tion have  been  granted  by  the  courts  of  an- 
other state  to  bring  an  action,  in  his  represen- 
tative capacity,  in  the  courts  of  this  state; 
such  as  Elirkpatrick  v.  Taylor,  10  Bich.  Law, 
808,  Tillman  v.  Walkup,  7  S.  €.  60,  and  Dial 
V.  Gary,  14  S.  0.  573,  in  which  it  is  practical- 
ly held  that  the  courts  of  this  state  do  not 
recognize  the  jurisdiction  of  any  foreign  tri- 
bunal to  grant  either  letters  testamentary  or 
letters  of  administration  which  will  confer  any 
right  to  bring  an  action  here.  And  on  some- 
what the  same  line  is  the  case  of  Garmichael  v. 
Ray,  1  Bich.  Law,  110,  which  holds  that  a 
grant  of  administration  to  a  citizen  of  this 
state  upon  the  personal  property  of  an  intes- 
tate resident  here  does  not  confer  the  right  to 
recover  personal  property  in  the  state  of  North 
GaroUna,  belonging  to  the  intestate  at  the 
time  of  his  death,  from  a  citizen  of  North  Car- 
olina, who  is  served  with  process  while  tem- 
porarily here  on  a  visit,  for  the  reason  that  the 
grant  of  administration  here  confers  no  title 
to  property  of  the  intestate  which  is  found 
beyond  the  jurisdiction  of  the  state.  We  do 
not  see  that  any  of  these  cases  are  applicable 
to  onr  present  inquiry.  The  last  case  which 
we  shall  notice  in  this  connection  (Bichard- 
Bon  V.  Gower,  10  Bich.  Law,  109)  is,  in  prin- 
eiple,  more  like  the  case  under  consideration 


than  any  which  has  come  to  onr  notice.  In 
that  case  the  payee  and  owner  of  the  note 
upon  which  the  action  was  based  was  John 
Bichardson,  and  the  note  was  payable  to  him 
or  bearer.  Upon  his  death,  intestate,  his  dis- 
tributees, with  a  view  to  avoid  expense  of  ad- 
ministration, appohited  agents  to  settle  the  es- 
tate, and  delivered  the  note  to  them.  These 
agents  brought  this  action  on  the  note  in  their 
own  names  as  bearers.  At  the  trial  a  mo- 
tion of  nonsnit  was  made,  upon  the  ground 
that  the  plaintiflb  were  not  the  legal  owners, 
and  therefore  could  not  maintain  the  action. 
The  motion  was  granted,  and  upon  appeal  af- 
firmed, upon  the  ground  that  the  plaintifllB 
were  not  the  legal  owners  of  the  notes,  as  the 
distributees  themselves,  not  being  the  legal 
owners,  could  not  transfer  any  title  to  the 
plaintiffs.  To  use  the  language  of  the  court: 
"No  one  can  with  propriety  be  said  to  be  the 
owner  of  the  goods  of  an  intestate  unless  it 
be  one  who  can  trace  his  authority  to  a  r^n- 
lar  administration  granted  by  an  ordinaiy." 
The  case  just  cited  would  have  been  conclu- 
sive of  the  present  case  if  the  defendant  here 
had,  on  the  trial,  contested  the  representative 
character  of  the  plaintiffs,  and,  consequently, 
their  legal  ownership  of  the  note  and  mort- 
gage, as  the  defendant  in  the  case  cited  did; 
but,  unfortunately  for  the  def^idant  here,  he 
expressly  admitted  by  his  pleadings  the  r^re- 
sentative  character  of  the  plaintiff^  and,  as 
we  have  seen,  he  is  now  estopped  ftt>m  dis- 
puting that  fact 

But  there  is  another  view  of  this  matter 
which  may,  and  probably  will,  prove  fatal  to 
defendant's  motion.  It  is  well  settled  that  a 
subsequent  grant  of  administration  has  rela- 
tion back  to  the  death  of  the  intestate,  and  le- 
galizes all  his  intermediate  acts;  that  is, 
makes  them  his  acts  as  administrator.  Cook 
V.  Cook,  24  S.  C,  at  pages  206,  207,  and  the 
.cases  there  cited.  And  in  Williams,  Bx'rs,  bk. 
S,  c.  1,  S  2,  it  is  said  that,  while  an  adminis- 
trator must  have  obtained  his  letters  of  ad- 
ministration before  he  commences  an  action 
at  law,  yet  he  may  file  a  bill  in  chancery  be- 
fore he  has  taken  out  letters  of  administra- 
tion, and  it  will  be  sufficient  to  have  them  at 
the  hearing.  To  the  same  effect,  see  8  Enc. 
PL  &  Prac.  696,  and  the  cases  there  cited. 
Now,  in  this  case,  which  is  an  action  on  the 
equity  side  of  the  court,  the  affidavit  of  Mr. 
Thompson  submitted  in  behalf  of  the  respond- 
ents tends  to  show  that  the  plaintiffs  had  tak- 
en the  proper  steps  to  obtain  letters  of  ad- 
ministration very  soon  after  the  death  of  the 
intestate,  which  were  not  entered  on  the  rec^ 
ords  at  the  time  because  the  bond  offered,  not 
being  entirely  satisfactory  to  the  judge  of  pro- 
bate, was  returned  to  the  applicants  for  the 
security  to  be  strengthened,  and  that  a  new 
bond  has  been  furnished.  If  this  be  so,  then, 
under  the  authorities  above  cited,  the  motion, 
if  granted,  would  not  avail  the  defendant;  and 
the  defendant  need  be  under  no  apprehension 
that  he  may  hereafter  be  called  upon  to  re- 
spond to  another  person  who  may  hereafter 
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receive  letters  of  admlnlstratloii  upon  the  per- 
sonal estate  of  the  said  Othello  Martin.  But, 
even  If  this  be  not  so,  we  do  not  see  how  the 
defendant  occupies  any  better  position  than 
one  who^  when  sued  for  the  possession  of  per- 
sonal property,  admits  the  legal  ownership  of 
the  plaintiff,  and,  after  judgment  against  him, 
discovers  that  the  plaintiff  was  not  the  legal 
owner  of  the  property  sued  for,— a  tect  which, 
by  due  diligence,  he  could  have  discovered  be- 
fore judgment  went  against  him.  In  such  a 
case  it  Is  very  obvious  that  the  defendant 
would  not  be  entitled  to  any  relief,  because  his 
loss  would  be  the  result  of  his  own  fault,  and 
not  the  fault  of  the  kiw.  We  do  not  see  how, 
in  any  view  of  the  case,  the  defendant  would 
be  entitled  to  the  relief  which  he  seeks.  In 
accordance  with  these  views,  the  order  refus- 
ing the  motion  has  heretofore  been  filed. 


TAYLOR  et  al.  v.  FAUVBR  et  sL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

18,  1887.) 

WoLs —Construction. 

A  clause  in  a  will  provided:   "Third.  The 

balance  I  will  and  bequeath  to  my  sisters  or  their 

heirs  equal  to  all."     H«<d,  where  one  sister  died 

and  left  heirs,  that  they  were  only  entitled  to 

the  share  which  their  mother  would  have  taken, 

had  she  been  alive. 

Appeal  ftrom  circuit  court,  Augusta  county. 

Bill  by  David  H.  Fauver  and  others  against 
William  M.  Taylor  and  others.  From  a  de- 
cree in  favor  of  plaintiffs,  defendants  appeal. 
Affirmed. 

J.  U  a  Khrby  and  Mead  F.  White,  for  ap- 
pellants. J.,  J.  L.  &  R.  Bumgardner,  for  ap- 
pellees. 

BUCHANAN,  J.  The  only  question  involv- 
ed In  this  appeal  is  the  construction  of  the 
third  clause  of  the  will  of  J.  W.  Fauver,  de- 
ceased, which  is  in  the  following  words: 
"Third.  The  balance  I  will  and  bequeath  to 
my  sisters  or  their  heirs  equal  to  all."  The 
testator  had  several  sisters  who  survived 
him,  and  one  sister  who  died  before  his  will 
was  written,  leaving  a  number  of  children, 
who  are  the  appellants. 

The  contention  of  the  appellants  is  that 
each  of  them  is  entitled  to  the  same  inter- 
est In  the  property  disposed  of  by  the  resld- 
uaiy  clause  of  the*  will  as  is  each  of  the  sis- 
ters of  the  testator,  and  that  the  court  erred 
in  holding  that  they  only  took  such  interest 
as  their  mother  would  have  taken,  had  she 
been  living. 

The  will  is  awkwardly  drawn,  and  there  is 
notiilng  in  the  other  portions  of  it  to  throw 
any  light  upon  the  clause  under  considera- 
tloD.  It  Is  dear,  however,  from  the  language 
used,  that  the  testator  intended  that  each 
of  his  sisters  who  were  living  at  the  time  of 
his  death  should  take  an  equal  share  of  the 
property  disposed  of  by  that  clause  of  the 
will,  and  that  the  children  or  heirs  of  each  of 


his  sisters  who  were  dead  at  that  time  should 
take  a  share  of  equal  value,  or  such  a  share 
as  their  mother  would  have  taken  if  she  had 
been  living  at  the  time  the  will  took  effect. 
This  was  the  construction  placed  upon  that 
clause  by  the  circuit  court,  and  is  manifestly 
right. 
The  decree  complained  of  mxutt  be  afllrmed. 

RIBLY,  J.,  absent 


(9B  Va.  275^ 
ORAIO  et  al.  v.  HOGB  eC  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
18,  1897.) 

Courts— Concurrent  Jurisdiction  —  Ckbditors^ 
Suit— Rbfbrbncb  Convbnino  Crbditobs— Mux^ 
TiFLicirr  or  Suits— Pbiobitt  or  Libns— Bzousb 
FOR  Sbparats  Suits. 

1.  As  between  two  courts  of  concurrent  juris- 
diction, the  one  first  acquiring  Jurisdiction 
should  retain  it,  and  dispose  of  the  controversy; 
and,  after  notice  of  the  pendency  of  the  cause 
therein^  the  other  court  should  refuse  to  as- 
sume jurisdiction  during  the-  pendency  of  the 
prior  suit. 

2.  The  circuit  court  of  Augusta  county  and 
the  hustings  court  of  the  city  of  Staunton  have 
concurrent  Jurisdiction  of  suits  to  adjust  priority 
of  liens  against  an  estate  deeded  in  trust  for 
creditors,  and  to  divert  to  payment  of  certain 
creditors  the  share  which  by  the  deed  would 
pass  to  other  creditors. 

3.  Priority  in  acquiring  Jurisdiction  of  a  cause 
of  which  two  courts  have  concurrent  Jurisdic- 
tion is  determined  by  the  date  of  service  of  pro- 
cess. 

4.  Though  a  creditors'  suit  is  an  exception  to 
the  rule  that,  as  between  two  courts  with  con- 
current Jurisdiction,  the  one  first  acquiring  Ju- 
risdiction shall  dispose  of  the  whole  contro- 
versy, and  each  creiditor  may  sue  regardless  of 
the  other  creditors'  suits,  if  a  court  in  which 
one  such  suit  is  pending  orders  a  reference  con- 
vening the  creditors,  all  proceedings  in  the  oth»t 
suits  must  be  stayed. 

5.  A  suit  by  creditors  against  the  debtor  and 
his  trustee  for  creditors,  not  brought  for  th« 
administration  of  the  estate  among  the  cred- 
itors generally,  but  to  secure  a  lien  on,  and  di- 
vert to  j^yment  of  complainants'  claims,  the 
share  which  by  the  deed  of  trust  wouJd  fall  (o 
other  creditors,  is  not  a  creditors'  suit,  and 
hence  not  excepted  from  the  rule  that,  as  be- 
tween courts  of  concurrent  jurisdiction,  the  one 
hrst  acquiring  jurisdiction  shall  dispose  of  the 
whole  controversy. 

6.  In  a  suit  by  creditors  to  secure  a  lien  on, 
and  divert  to  oayment  of  their  claims,  the  share 
which  by  the  debtor's  deed  of  trust  for  creditors 
would  fall  to  other  creditors,  an  order  of  refer- 
ence not  made  for  the  benefit  of  all  creditors 
generally,  but  limited  to  the  special  object  of  the 
bill,  is  not  such  a  reference  for  the  convening  of 
creditors  as  will  require  a  stay  of  proceedings  in 
another  suit  to  adjust  the  rights  of  creditors  in 
the  trust  estate. 

7.  On  an  application  by  trustees  for  creditors, 
praying  the  court  to  take  charge  of  and  adminis- 
ter the  trust  estate,  the  court  may,  for  the  pur- 
pose of  granting  full  relief  to  all  creditors,  and 
avoiding  a  multiplicity  of  suits,  pass  on  the 
validity  of  any  debts  secured  by  the  trust  deed. 

8.  A  trust  deed  for  creditors  is  not  invalidated 
as  a  whole  by  the  invalidity  of  some  of  the  debts 
secured,  but  will  stand  as  to  the  valid  portion 
of  the  debts. 

9.  Code,  S  2460,  providing  that  a  creditor  su- 
ing to  set  aside  a  transfer  by  his  debtor  shall 
have  all  the  relief  which  he  would  be  entitled  to 
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after  obtaining  a  jadgment  or  decree  for  hSa 
claim,  and  giying  him  a  lien  from  the  date  of 
hU  suit,  does  not  entitle  such  creditor,  on  show- 
ing the  invalidity  of  a  debt  secared  by  tmst 
deed  for  creditors,  to  have  his  debt  snbstltnted 
thereror^  and  his  lien  declared  prior  to  the  liens 
of  other  creditors  indaded  in  the  deed,  whose 
liens  attached  when  the  deed  was  made. 
10.  The  fact  that  creditors  soing  in  a  bastings 
court  to  obtain  a  lien  on  assets  of  an  estate 
deeded  in  trust  for  creditors  had  not  been  form- 
ally made  parties  to  a  prior  suit  in  the  circuit 
court  for  the  administration  of  the  same  estate, 
in  which  tiieir  claims  could  have  been  adjusted, 
and  could  not  have  been  made  parties  without 
an  order  of  court  and  an  order  of  reference  to 
convene  creditors,  all  of  which  would  have  caus- 
ed great  delay,  furnishes  no  excuse  for  the  bring- 
ing of  the  separate  suit;  such  a  delay  being 
preferable  to  creating  a  conflict  between  two 
courts  of  concurrent  jurisdiction. 

Appeal  from  hustings  court  of  Staunton. 

Bill  by  Hoge  and  Hutchhison  against  Craig 
and  Bumgardner,  trustees  for  the  creditors  of 
John  S.  McCk>rkle.  From  a  decree  of  the  hust- 
ings court  of  the  city  of  Staunton,  defendants 
appeal    Reversed. 

Craig  &  Hackman  and  J.  &  J.  L.  Bumgard- 
ner, for  appellants.  A.  C.  Braxton,  for  ap- 
pelleeB. 

RIELT,  J.  John  S.  McCorkle  on  April  28, 
18d4,  conveyed  by  deed  to  William  B.  Craig 
and  J.  Lewis  Bumgardner  all  his  real  and  per- 
sonal property,  to  secure,  in  four  classes,  his 
numerous  creditors.  There  were  prior  liens 
on  parts  of  the  real  estate  so  conveyed,  some  of 
which  were  created  by  deeds  of  trust,  and 
others  by  the  retention  of  the  vendor's  lien. 

On  May  6, 1884,  the  said  trustees,  Craig  and 
Bumgardner,  filed  their  bill  in  the  circuit  court 
of  Augusta  county  against  the  trustees  and 
l>eneficiarles  in  the  prior  deeds  of  trust,  and 
the  holders  of  the  vendors'  liens,  for  the  pur- 
pose of  having  accurately  ascertained,  under 
the  orders  of  the  court,  the  liens  binding  the 
real  estate,  and  the  order  of  their  priority.  The 
bill  alleged,  as  an  additional  reason  for  invoking 
the  Jurisdiction  of  the  court,  that,  since  the  exe- 
cution of  the  deed  of  trust  to  the  complainants, 
large  numbers  of  the  debts  secured  therein  had 
matured,  and  been  paid  by  the  Indorsers  there- 
on, so  that  It  was  necessary  that  It  should  be 
ascertained  by  a  commissioner  of  the  court  to 
whom  the  debts  were  now  payable.  The  bill 
concluded  with  the  usual  prayer  for  general 
relief.  Process  was  duly  executed  on  all  the 
defendants,  and  the  circuit  court  hence  acquired 
Jurisdiction  both  of  the  parties  to  the  suit  and 
of  the  trust  subject,— the  matter  of  the  con- 
troversy. 

William  Patrick,  trustee  in  two  of  the  prior 
deeds  of  trust,  subsequently,  to  wit,  on  June 
22,  18&4,  advertised  for  sale  the  part  of  the 
real  estate  so  conveyed  to  him;  and  thereupon 
Craig  and  Bumgardner,  the  complainants  in 
the  suit  in  the  circuit  court,  upon  a  petition  to 
the  judge  of  that  court,  obtained,  on  July  18, 
1894,  an  order  restraining  the  said  Patrick 
from  selling  as  trustee  the  said  real  estate. 

This  was  the  standing  of  the  cause  on  Oc- 


tober 31,  1894,  whcD  Hoge  and  Hutchinson, 
creditors  of  John  8.  McCorkle,  filed  tbeir  bill 
in  the  hustings  court  of  Staunton,  on  behalf  of 
themselves  and  all  other  creditors  who  shoold 
come  in  and  contribute  to  the  costs  and  ex- 
penses of  the  suit,  against  Craig  and  Bumgard- 
ner, trustees,  and  John  S.  McCorkle  and  Mary 
J.  McCorkle,  his  wife,  in  which  they  diarged 
that  the  debts  of  Mary  J.  McCorkle,  secured 
in  the  first  and  second  classes  of  the  deed  of 
trust  to  Craig  and  Bumgardner,  were  volun- 
tary and  fraudulent,  axid  were  so  secured  for 
the  purpose  and  with  the  intent  of  delaying, 
hindering,  and  defrauding  the  creditors  of  the 
grantor,  and  prayed  that  they  be  pronounced 
by  tiiie  court  to  be  null  and  void,  and  the  com- 
plainants be  declared  to  have,  by  virtue  of  their 
suit,  a  first  lien  on  the  moneys  which  Mary  J. 
McCorkle  would  have  been  entitled  to  receive 
on  account  of  her  debts  under  the  provisions  of 
the  deed  of  trust  to  Craig  and  Bumgardner,  if 
her  debts  had  been  valid.  At  the  time  of  the 
institution  of  this  suit,  neither  Hcge  and  Hutch- 
inson, nor  their  counsel,  knew  of  the  suit  that 
had  been  l>rought  by  Craig  and  Bumgardner, 
trustees,  in  the  circuit  court  of  Augusta  county. 

On  November  21,  1894,  the  hustings  court  of 
the  city  of  Staunton,  with  full  knowledge  of 
the  pendency  of  the  suit  in  the  circuit  court, 
and  against  the  protest  of  Craig  and  Bumgard- 
ner, trustees,  who  were  defendants  to  the  suit 
in  the  hustings  court,  and  the  complainants  hi 
the  suit  in  the  circuit  court,  entered  a  decree 
directing  one  of  its  commissioners  to  inquire 
and  report  what  was  the  status  of  the  cause  in 
the  circuit  court;  whether  any  of  the  claims 
secured  in  the  first  and  second  classes  of  the 
deed  of  trust  executed  to  Craig  and  Bumgard- 
ner were  without  valuable  consideration,  or 
fraudulent;  the  amounts  due  to  the  complain- 
ants, and  to  the  parties  who  had  filed  petitions 
in  the  suit,  with  their  respective  priorities; 
what  dividends  would  be  applicable,  under  the 
deed  of  trust  to  Craig  and  Bumgardner,  to 
any  debts  secured  in  the  first  and  second 
classes  which  should  be  found  to  be  voluntary 
or  fraudulent;  and  what  would  be  a  reason- 
able and  proper  fee  to  be  allowed  to  the  plain- 
tiffs' attorney  out  of  any  fund  that  should  be 
recovered  in  that  cause  for  the  plaintiff's  and 
the  petitioners. 

On  the  same  day,  but  a  few  hours  later,  the 
circuit  court,  which  was  then  holding  its  first 
term  since  the  suit  brought  in  it  by  Craig  and 
Bumgardner  was  matured,  entered  a  decree 
referring  the  cause  to  one  of  its  commissioners 
to  take  an  account  of  all  the  real  estate  convey- 
ed to  Craig  and  Bumgardner,  trustees,  the 
liens  thereon,  the  debts  secured  in  the  said 
deed,  and  of  the  transactions  of  the  trustees, 
together  with  any  special  matter  deemed  by 
the  commissioner  proper,  or  required  by  any 
party  in  interest,  to  be  stated.  Tlie  court  bad 
directed  on  a  previous  day  that  such  a  decree 
be  entered,  but  it  was  not  prepared  by  counsel 
and  presented  to  the  court,  to  be  entered  on  the 
order  book,  until  that  day. 

The  hustings  court,  upon  the  coming  In  of 
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the  report  of  Its  commissioner  as  to  tbe 
status  of  the  suit  In  the  drcidt  court,  en- 
Joined  Craig  and  Bumgardner,  trustees,  *from 
collecting  in,  selling,  paying  out,  or  other- 
wise disposing  of,  any  of  the  property  con- 
Tsyed  to  than  hy  the  trust  deed  of  J.  S.  Mc^ 
Corfcle,  until  the  further  order  of  the  court"; 
and  at  its  next  term  It  oyerruled  the  excep- 
tion taken  by  the  trustees  at  the  preyious 
term  to  the  report  of  the  commissioner,  and 
ordered  him  **to  proceed  to  complete  the  exe- 
cution of  the  order  of  reference"  of  Novem- 
ber 21,  1894. 

The  record  presents  a  case  of  conflict  of  ju- 
risdiction between  two  ciM)rdinate  courts  of 
the  state,  having  concurrent  Jurisdiction;  and 
the  question  for  decision  on  the  appeal  here 
Is  whether  the  hustings  court  had  the  right 
to  proceed  in  the  suit  brought  in  it  by  Hoge 
and  Hutchinson  after  Craig  and  Bumgardner, 
trustees,  had  instituted  their  suit  in  the  cir- 
cuit court 

In  cases  of  conflict  of  jurisdiction,  it  is 
well  settled,  as  the  general  rule,  that  be- 
tween two  courts  of  concurrent  jurisdiction, 
the  court  which  first  acquires  cognizance  of 
the  controversy  or  obtains  possession  of  the 
property  in  dispute  Is  entitled  to  dispose  of 
It  without  Interference  or  interruption  from 
the  co-ordinate  court.  Having  first  acquired 
jurisdiction,  it  is  entitled  to  retain  It  until  the 
end  of  the  litigation,  and  should  proceed  to 
decide  all  questions  which  legitimately  flow 
out  of  the  subject-matter  of  the  controversy 
in  the  case,  and  finally  dispose  of  It  Wells, 
Jur.  S  156;  Haden  v.  Garden,  7  Leigh,  157; 
City  of  Opelika  v.  Daniel,  59  Ala.  211;  Brooics 
T.  Delaplalne,  1  Md.  Ch.  351;  Brown  v.  Wal- 
lace, 4  Gill  ft  J.  479;  Carson  v.  Dunham,  149 
Mass.  62,  20  N.  E.  312;  Gay  v.  Iron  Co., 
94  Ala.  303,  11  South.  353;  Peck  v.  Jenness, 
7  How.  624;  Shelby  v.  Bacon,  10  How.  56; 
Freeman  v.  Howe,  24  How.  450,  461;  Smith 
T.  Mclver,  9  Wheat  582;  Buclc  v.  Colbath, 
3  Wall.  334;  Unioa  Trust  Co.  v.  Roclcf  ord,  R. 
I.  ft  St  L.  R.  Co.,  6  Biss.  197,  Fed.  Cas.  No. 
14,401;  Gaylord  v.  RaUroad  Co.,  6  Blss.  286, 
Fed.  Cas.  Na  5,284;  and  Sharon  v.  Terry,  86 
Fed.  387. 

Hie  corporation  courts  of  the  state  have, 
within  their  respective  limits,  the  same  ju- 
risdiction as  the  circuit  courts;  and  there- 
fore the  circuit  court  of  Augusta  county  and 
the  hustings  court  of  the  city  of  Staunton, 
with  respect  to  the  matters  in  controversy  in 
this  cause,  had  concurrent  jurisdiction. 

Jurisdiction  is  acquired  by  a  court  by  the 
issue  and  service  of  process,  and  in  a  case  of 
conflict  of  jurisdiction  the  priority  of  juris- 
diction is  determined  by  the  date  of  the  serv' 
ice  of  the  process.  Bell  v.  Trust  Co.,  1  Blss. 
620,  Fed.  Cas.  No.  1,260;  Union  Mut.  Life  Ins. 
Co.  V.  Univjersity  of  Chicago,  6  Fed.  443;  and 
Owens  V.  Railroad  Co.,  20  Fed.  10. 

The  suit  of  Craig  and  Bumgardner  in  the 
dircnit  court  having  been  brought  and  the 
process  executed  before  that  of  Hoge  and 
Hutchinson  in  the  hustings  court  was  even 


instituted,  the  latter  court  in  accordancs 
with  the  well-settled  general  rule,  should 
have  refused,  when  the  existence  of  the  suit 
in  the  circuit  court  was  brought  to  its  notice, 
to  proceed  in  the  case  before  It  during  the 
pendency  of  the  prior  suit 

The  general  rule  was  conceded  by  the  learn- 
ed counsel  for  the  appellees,  but  it  was  claim- 
ed that  the  suit  in  the  hustings  court  was, 
for  several  reasons,  either  not  within  the 
rule,  or  formed  an  exception  to  it 

It  was  contended  that  the  suit  in  the  hust- 
ings court  was  a  creditors'  suit  and  that  an 
order  of  reference,  convening  the  creditors, 
having  been  flrst  made  in  it  that  court  had 
the  prior  right  to  proceed.  What  are  tech- 
nically Icnown  as  ''creditors*  suits"  do  form 
an  exception  to  the  general  rule  which  per- 
tains to  a  conflict  of  jurisdiction  between  co- 
ordinate courts;  for  in  that  class  of  suits 
each  suit  has  the  same  general  object  and 
contemplates  the  same  general  relief.  It  is 
brought  for  the  administration  of  the  entire 
fund  for  the  benefit  of  all  the  creditors  ac- 
cording to  their  respective  rights,  and  each 
suit  baving,  therefore^  the  same  common  ob- 
ject and  being  for  the  benefit  of  all  the  per- 
sons interested,  no  other  creditor  is  required 
to  await  or  rely  on  the  diligence  ot  him  who 
has  flrst  instituted  his  suit;  for,  until  a  de- 
cree of  reference,  each  complainant  has  con- 
trol of  his  own  suit  and  may  dismiss  it  be- 
fore a  decree  of  reference  is  made  in  It;  but 
after  such  a  decree  is  made  in  any  suit,  all 
proceedings  in  the  other  suits— even  in  that 
flrst  brought^must  be  stayed.  Insurance 
Co.  V.  Maury,  75  Va.  608^  and  Stephenson  v. 
Taveerners,  9  Grat.  39& 

But  this  is  not  such  a  creditors'  suit  It 
did  not  have  for  its  object  the  administration 
of  the  trust  fund  among  the  creditors  gen- 
erally, but  sought  primarily  to  secure  a  lien 
upon,  and  to  divert  to  the  payment  of  the 
debts  of  the  complainant  the  moneys  which 
certain  debts  secured  in  the  flrst  and  second 
classes  in  the  deed  to  Craig  and  Bumgard- 
ner, and  which  were  charged  to  be  fraudu- 
lent would  be  entitled  to  receive  if  they  were 
valid.  Nor  was  the  order  of  reference  made 
by  the  hustings  court  the  usual  one,  conven- 
ing all  the  creditors,  and  thus  enabling  them 
to  come  in  under  the  decree,  prove  their 
debts,  and'  obtain  their  dividends,  but  was 
limited  to  the  special  object  of  the  bill.  The 
case  does  not  fall  within  the  exertion  al- 
lowed in  favor  of  creditors'  suits. 

The  bill  In  the  suit  in  the  circuit  court 
while  not  technically  drawn,  nor  as  full,  per- 
haps, as  it  should  be,  was  nevertheless  sub- 
stantially an  application  to  the  court  to  take 
charge  of  the  trust  fund,  and  have  it  ad- 
ministered by  the  trustees  under  its  orders; 
and,  in  doing  so^  it  was  entirely  competent 
for  the  court  to  pass  upon  the  validity  of  any 
debt  secured  in  the  deed  of  trust  The  ap- 
pellees had  the  right  to  come  into  that  suit 
and  aslE  to  be  formally  made  parties  to  it  to 
raise  all  proper  issues  or  questions,  and  o^ 
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tain  fall  relief,  without  multiplying  suits,  and 
causing  all  the  perplexity  and  embarrassment 
produced  by  their  separate  suit  In  the  hust- 
ings court 

But  It  was  claimed  that  conceding  that  It 
was  competent  for  the  court  In  that  suit  to 
•administer  the  trust  fund,  decide  upon  the 
validity  of  the  debts  secured,  and  settle  the 
accounts  of  the  trustees,  yet  that  the  com- 
plainants In  this  suit  could  not  obtain  In  that 
suit  the  full  relief  to  which  they  were  enti- 
tled under  section  2400  of  the  Ck>de;  that 
they  could  not,  by  any  proceeding  In  that 
suit,  be  substrtuted  to  the  right  of  any  cred- 
itor whose  debt  they  should  successfully  as- 
sail as  fraudulent,  and  acquire  a  prior  lien 
on  the  moneys  that  would  have  been  paid  on 
his  debt  if  it  had  not  been  adjudged  Invalid.* 
Nor  could  they  be  so  substituted,  or  acquire 
such  prior  lien  or  preference,  by  a  separate 
suit  The  effect  of  adjudging  any  debt  to  be 
Invalid  or  void  on  the  ground  of  fraud,  or 
for  other  cause,  or  of  setting  aside  the  deed 
as  to  a  particular  debt,  would  simply  be  to 
eliminate  such  debt  from  the  deed,  and  leave 
the  deed  to  stand  Just  as  If  such  debt  had 
never  been  Inseited  In  It,  and  would  not  be 
to  substitute  In  Its  place  the  debt  of  the  at- 
tacking creditor,  nor  promote  him  to  the 
rank  or  order  of  priority  of  the  excluded  cred- 
itor. The  statute  simply  provides  that  the 
attacking  creditor  shall  have  all  the  relief  In 
respect  to  the  estate  or  fund  which  he  would 
be  entitled  to  after  obtaining  a  Judgment  or 
decree  for  his  dalm,  and  gives  him  a  lien  on 
the  estate  or  fund  from  the  time  of  bringing 
his  suit  His  lien,  however,  dates  only  from 
the  commencement  of  his  suit,  while  the  lien 
of  the  creditors  secured  In  the  deed,  whose 
debts  are  valid,  dates  back  to  the  execution 
of  the  deed,  Irrespective  of  the  class  In  which 
they  may  be  secured.  The  attacking  cred- 
itor does  not  and  cannot  acquire  priority  over 
existing  Uens.  Though  one  or  more  of  the 
debts  secured  be  eliminated  from  the  deed 
for  any  cause,  or  the  deed  be  set  aside  as  to 
them,  It  remains  unimpaired  as  to  the  valid 
''^bts  which  are  secured.  Skipwith's  Ex'r  ▼. 
Cunningham,  8  Leigh,  271;  Billups  v.  Sears,  6 
Grat  31;  Gordon  v.  Gannon,  18  Grat  423; 
and  Burrlll,  Asslgnm.  (6th  Ed.)  i  82,  and  note 
2.  Therefore,  where  the  deed  Is  not  wholly 
set  aside,  the  lien  of  the  creditors  as  to  whose 
debts  It  remains  valid  Is  prior  to  the  lien 
that  may  be  acquired  by  the  attacking  cred- 
itor, and  their  debts  must  be  first  paid.  This 
Is  the  necessary  result  of  the  extent  of  the 
relief  prescribed  by  the  statute.  The  same 
conclusion  has  been  reached  by  other  courts 
of  last  resort,  whose  States  have  a  similar 
statute.  Cohn  v.  Ward,  32  W.  Va.  84,  9  S.  E 
41,  and  Hardcastle  v.  Fisher,  24  Mo.  70.  So 
that  precisely  the  same  relief  was  open  to 
Hoge  and  Hutchinson  In  the  suit  In  the  cir- 
cuit court  as  in  the  suit  Instituted  by  them 
In  the  hustings  court. 

It  was  further  argued  that,  the  appellees 
not  having  been   formally  made  parties  to 


the  snlt  In  the  circuit  court,  vhey  could  not 
make  themselves  parties  to  it  except  by  the 
leave  of  the  court  at  its  next  term,  and  that 
until  an  order  of  reference,  convening  all  the 
creditors,  had  been  made  in  It  they  could  not 
prevent  the  compUUnants  from  dismissing 
their  suit  Let  this  be  conceded,  and  It  fol- 
lows that  the  moment  the  suit  was  dismissed 
all  Jurisdiction  by  the  drcuit  court  would 
end,  and  the  obstacle  to  the  institution  or 
maintenance  of  their  separate  suit  be  imme- 
diately removed.  But  this.  It  was  objected, 
would  result  in  much  delay.  It  could  not 
result  In  greater  delay  than  has  been  caused 
by  the  separate  suit  brought  in  the  hustings 
court  which  was  Instituted  only  10  days  be- 
fore the  commencement  of  the  regular  term 
of  the  circuit  court  when  It  entered  the  usu- 
al order  of  reference,  convening  all  the  cred- 
itors, and  when  the  api>ellees  could  have  ap- 
plied to  be  formally  made  parties,  and  liti- 
gated the  validity  of  the  debts  they  have  as- 
sailed by  their  separate  suit.  But  suppose 
this  course  would  have  resulted  In  some  de- 
lay; such  delay  would  have  been  far  pref- 
erable to  the  pernicious  results  that  must  en- 
sue from  a  conflict  between  co-ordinate 
courts  having  concurrent  jurisdiction.  In 
this  particular  Instance  the  circuit  court 
might  have  adjudged  that  the  debts  to  Mary 
J.  McGorkle  were  Just  and  valid,  and  ordered 
that  the  trustees  pay  them  out  of  the  trust 
fund  In  the  order  in  which  they  were  se- 
cured, while  the  hustings  court  might  have 
pronounced  them  fraudulent  and  void,  and 
inhibited  the  trustees  from  paying  them. 
Obedience  to  the  orders  of  the  one  court  In 
such  event  would  be  In  direct  contempt  of 
the  orders  of  the  other,— a  state  of  things 
ever  to  be  deplored,  and  which  should  never 
arise,  if  possible  to  be  avoided. 

When  two  courts  have  concurrent  jurisdic- 
tion over  the  same  subject-matter,  it  Is  nec- 
essary and  eminently  wise  that  the  court  in 
which  the  suit  is  first  commenced  should  be 
allowed  to  retain  jurisdiction  until  the  litiga- 
tion is  settled.  '*Thls  rule,"  as  was  said  by 
Chancellor  Johnson,  'Vould  seem  to  be  vital 
to  the  harmonious  movement  of  courts  whose 
powers  may  be  exerted  within  the  same 
spheres,  and  over  the  same  subjects  and  per- 
sons. The  only  course  of  safety,  therefore, 
is,  when  one  court  having  Jurisdiction  over 
the  subject  has  possession  of  the  case,  for 
all  others  with  merely  co-ordinate  powers  to 
abstain  from  any  Interference.  Any  other 
rule  will  unavoidably  lead  to  perpetual  colli- 
sion, and  the  production  of  the  most  calami- 
tous results."  Brooks  v.  Delaplaine,  1  Md. 
Ch.  354. 

'  The  decrees  of  the  hustings  court  which  are 
complained  of  must  therefore,  for  the  rea- 
sons herein  given,  be  reversed;  that  restrain- 
ing order  entered  at  its  January  term,  1886. 
against  Craig  and  Bumgardner,  trustees,  be 
set  aside;  and  all  further  proceedings  In  the 
cause  be  stayed  during  the  pendency  of  the 
suit  in  the  circuit  court 
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JORDAN  T.  BUBNA  VISTA  GO.  «t  aL 

(Supreme  Oourt  of  Appeals  of  "^^rginia.     Not. 

18.  1897.) 

ESTOPPBIy—RKGBlPT. 

After  a  general  court  receiver  had  taken 
charge  of  certain  bonds  secured  by  a  vendor's 
lien,  for  the  benefit  of  several  legatees,  he  took 
from  the  vendee  collateral  notes,  aggregating 
the  amount  of  said  bonds,  but  divided  up  into 
amounts  according  to  the  interests  of  the  legatees, 
and  among  them  a  note  of  $26^72,  the  interest 
of  appellant  and  her  children.  Subsequently  ap- 
pellant obtained  an  order  that  $10,000,  her  in- 
dividual interest  be  collected  and  paid  over  to 
her,  and  thereafter  obtained  a  new  note  from 
the  vendee  for  such  amount,  without  releasing 
the  lien  securing  it,  and  executed  a  receipt  to 
the  receiver  reciting  that  she  had  received  $10.- 
000  of  the  vendee,  and  directing  that  such 
amount  should  be  credited  on  said  $26,372  note. 
T3ie  receiver  knew,  when  he  took  the  receipt, 
that  she  had  in  fact  received  no  cash,  and  ne 
did  not  credit  said  bonds  with  the  $10,000,  nor 
did  he  release  the  vendor's  lien  to  that  extent. 
Hdd^  appellant  was  not  estopped  by  the  receipt, 
as  against  the  receiver,  to  assert  a  lien  to  se- 
cure her  new  note,  of  equal  dignity  with  the 
lien  to  secure  the  money  coming  to  the  other 
legatees. 

Appeal  from  drcnit  court,  Rockbridge  coun- 
ty. 

Bill  by  the  Buena  Vista  Oompany  against  the 
Buena  Vista  Oompany's  creditors,  for  the  pur- 
pose of  winding  up  its  affairs.  From  an  or- 
der giving  the  general  court  receiver  a  lien  up- 
on certain  of  plaintiff's  land,  prior  to  that  of 
Maiy  L.  Jordan,  she  appeals.     Reversed. 

J.  B.  Edmunds,  for  appellant  Wm.  A.  An- 
derson and  Winbome  &  Batchelor,  for  appel- 
lees. 


BUCHANAN,  J.    The  Buena  Vista  Company 
purchased  from  the  executors  of  Samuel  F. 
Jordan,  deceased,  lands  for  which  it  agreed  to 
pay  $136,000.     Of  this  sum,  $50,000  was  paid 
Id  cash.     For  the  residue  three  notes  or  bonds 
of  equal  amounts  were  executed,  payable,  re- 
spectively, in  one,  two,  and  three  years;   and, 
to  secure  their  payment,  a  lien  was  reserved 
in  the  deed  by  which  the  property  was  convey- 
ed.    Afterwards,  in  a  suit  brought,  by  S.  F. 
Jordan's  executors  against  S.  F.  Jordan's  lega- 
tees, the  executors  were  directed  to  collect  the 
unpaid  purchase  money,  which  at  that  time 
amounted  to  about  $51,000,  and  pay  It  over  to 
tlie  general  receiver  of  the  circuit  court  for 
Rockbridge  county,  in  which  court  that  suit 
vB^as  pending.    The  executors  did  not  collect 
tlie  purchase  money,  but  turned  over  to  the 
receiver  the  purchase-money  notes  or  bonds 
lield  by   them.     The  money  represented  by 
tliese  purchase-money  notes  or  bonds  was  due 
to  various  legatees  of  Samuel  F.  Jordan.     In 
order  to  avoid  confusion  in  the  receiver's  ac- 
eounts  with  the  several  legatees,  he  took  from 
tJie  Buena  Vista  Company  bonds  for  the  pre- 
clae  amount  to  which  each  legatee  was  entitled 
in  the  fund,  and  held  them  as  collateral  to  the 
fyiirchase-money  notes  or  bonds.    Of  that  fund, 
HiCrs.  H.  L.  Jordan  and  her  children  were  en- 
^tled  to  $26^607.80,  and,  accordingly,  one  of 
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the  collateral  notes  taken  by  the  receiver  was 
for  that  sum. 

In  March,  1891,  Mrs.  Jordan  filed  her  petition 
In  that  cause,  and  asked  that  her  Individual  In- 
terest hi  that  fund  be  determined.  Pursuant 
to  the  prayer  of  the  petition,  a  decree  was  en- 
tered in  March,  1892,  fixhig  her  interest  at  |10,- 
<KX),  and  directing  the  receiver,  upon  the  col- 
lection of  the  bond  of  the  Buena  Vista  Com- 
pany, held  by  him  for  the  benefit  of  Mrs.  Jor- 
dan, to  pay  to  her  the  sum  of  110,000  so  soon 
as  he  could  collect  the  same,  and  hold  the  other 
1600  ascertained  to  be  due  her  to  pay  costs. 
Her  reason  for  desiring  its  collection,  as  stated 
In  the  answer  of  the  receiver,  was  to  get  a 
higher  rate  of  interest  upon  it,  and  to  avoid 
payhig  commissions  to  the  receiver  for  collect- 
ing and  disbursing  the  interest  on  the  fund  due 
her. 

After  the  decree  had  been  entered  directing 
the  110,000  due  to  appellant  in  her  own  right 
to  be  collected  and  paid  over  to  her,  and  while 
the  receiver  was  corresponding  with  the  debtor 
company  about  its  payment,  that  company,  not 
being  in  a  condition  to  pay,  made  an  arrange- 
ment with  the  appellant  by  which  it  was  to 
retain  the  money  due  her,  and  executed  Its 
bond  to  her  for  that  sum,  in  which  it  is  stated 
that  its  payment  is  secured  by  the  original 
vendor's  lien,  and  by  a  deposit  in  the  hands  of 
the  receiver  of  $50,000  of  the  first  mortgage 
bonds  of  that  company,  held  by  him  as  collat- 
eral security  for  the  payment  of  the  unpaid 
purchase  money. 

In  December,  1896,  the  Buena  Vista  Com- 
pany filed  its  bill  tor  the  purpose  of  winding 
up  its  business.  In  that  suit  an  account  was 
directed,  to  ascertain,  among  other  things,  the 
liens  upon  the  property  of  the  company  and 
their  priorities. 

The  commissioner  reported  that  the  $10,000 
due  the  appellant  was  a  part  of  the  original 
purchase  price  of  the  land,  and  that,  by  taking 
the  new  note  or  bond  therefor,  she  did  not  re- 
lease the  vendor's  lien  reserved  to  secure  the 
payment  of  the  unpaid  purchase  money,  and 
that  her  lien  was  of  equal  dignity  with  that 
held  by  the  receiver  for  the  payment  of  the 
purchase  money  due  the  other  legatees  of  Sam- 
uel  F.  Jordan,  deceased. 

To  this  report  exceptions  were  filed  by  the 
receiver,  because  the  lien  of  the  appellant  was 
reported  as  of  equal  dignity  with  the  lien  held 
by  him  as  receiver.  The  court  sustained  that 
exception,  and  gave  the  debts  due  the  receives 
priority  over  that  of  the  appelhmt 

From  that  decree  this  appeal  was  taken. 

It  is  clear  that  the  appellant,  as  between  hei 
and  the  debtor  company,  has  a  vendor's  lien 
upon  the  land  to  secure  the  payment  of  her 
debt.  This  is  expressly  stated  in  the  bond 
given  her  by  the  company  for  the  $10,000  due 
her.  But,  tf  there  had  been  no  such  agree- 
ment between  the  parties,  she  would  still  have 
a  vendor's  lien.  Her  debt  was  a  part  of  the 
purchase  price  of  the  land.  A  Uen  was  reserv- 
ed in  the  deed  conveying  the  land  for  its  pay- 
ment   It  has  never  been  paid.    There  was  or 
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Intention  on  the  part  of  either  the  appellant  or 
the  debtor  company,  when  the  arrangement 
was  made  by  which  the  company  was  allowed 
to  retain  the  money  due  her,  that  her  lien 
should  be  released.  A  vendor's  lien  exists  un- 
til it  is  clearly  shown  that  It  has  been  waived 
or  released  or  has  been  satisfied.  Jameson  v. 
Rlxey  (Va.)  26  S.  E.  861,  802,  and  cases  cited. 

The  receiver  admits  that,  as  between  the  ap- 
pellant and  the  debtor  company,  her  lien  may 
be  in  full  force,  but  that,  as  to  him  and  those 
he  represents,  he  insists  that  ehe  is  estopped 
from  setting  it  up,  and  that  her  lien  must  be 
postponed  until  the  purchase  money  due  him  as 
receiver  shall  have  been  fully  paid. 

The  grounds  of  estoppel  relied  on  by  the  re- 
ceiver are  that  after  the  decree  was  entered 
fixing  the  amount  due  the  appellant,  and  di- 
recting him  to  collect  and  pay  it  over  to  her, 
and  while  he  was  endeavoring  to  collect  it, 
the  appellant  executed  a  receipt  to  him,  by 
which  she  represented  to  him  that  the  amount 
due  her  had  been  paid  or  settled,  and  that  by 
reason  of  such  representation  he  had  failed 
to  collect  the  debt  as  he  might  and  would 
have  done  out  of  other  assets  of  the  com- 
pany, and  thus  have  reduced  the  purchase- 
money  lien  to  the  extent  of  $10,000,  and  there- 
by rendered  secure  the  purchase-money  debts 
held  by  him  as  receiver,  which  may  not  be 
fully  paid  if  the  debt  of  the  appellant  is  held 
to  be  of  equal  dignity  with  those  held  by  him. 

The  language  of  the  receipt  relied  on  is  as 
follows:  "Received  of  the  Buena  Vista  Com- 
pany ten  thousand  dollars  (in  part  of  the 
amount  due  me  from  the  estate  of  Samuel 
F.  Jordan,  dec'd),  which  amount  I  direct  the 
general  receiver  of  the  circuit  court  of  Rock- 
bridge county  to  credit  on  a  note  given  by  the 
Buena  Vista  Company  to  said  receiver  for 
the  sum  of  twenty-six  thousand  seven  hun- 
dred and  thirty-two  dollars  and  eighty  cents, 
said  note  dated  January  1,  1801.  M.  L.  Jor- 
dan.    Oct  28th,  1892." 

As  before  stated,  after  the  decree  directing 
the  $10,000  due  the  appellant  to  be  collected 
and  paid  to  her,  and  while  the  receiver  was 
making  efforts  to  collect  It,  she  made  an  ar- 
rangement with  the  debtor  company  by  which 
it  was  permitted  to  retain  the  money  due  her 
upon  the  same  security  by  paying  a  higher 
rate  of  Interest  The  president  of  the  com- 
pany informed  the  receiver  that  his  company 
had  made  an  arrangement  with  the  appellant 
by  which  the  money  due  her  would  not  have 
to  be  paid  at  once,  stated  to  him  that  the  ap- 
pellant wished  him  (the  receiver)  to  prepare 
the  necessary  papers  to  carry  it  out,  but  did 
not  give  him  the  details  of  the  arrangement 
About  the  same  time,  the  appellant  wrote  the 
receiver  a  letter  hi  which  she  uses  the  follow- 
ing language:  "Will  yon  please  have  the 
bonds  made  out  and  transferred  to  me,  so  that 
the  Buena  Vista  Company  can  pay  me  my  in- 
terest promptly  on  the  $10,000  which  Judge 
McLaughlin  ordered  to  be  paid  me.  The  com- 
pany is  not  satisfied  to  pay  out  money  until 
the  arrangement  is  perfected."    The  receiver 


declined  to  make  out  the  papers  or  to  transfer 
the  bonds,  as  requested  by  the  appellant  The 
president  of  the  company  afterwards  Inform- 
ed the  receiver  that  the  arrangement  between 
the  company  and  the  appellant  had  been  per- 
fected, and  stated  to  him  that  the  appellant 
directed  that  the  $10,000  due  her  should  be 
credited  on  the  note  or  debt  This  the  re- 
ceiver declined  to  do,  without  a  writing  from 
her  which  would  be  a  voucher  to  hhn.  The 
evidence  tends  very  strongly  to  show  that  the 
receiver  Indicated  the  character  of  the  writing 
he  wished;  and,  in  accordance  therewith,  the 
receipt  was  prepared,  signed,  and  delivered  to 
hhn.  He  credited  the  $10,000  on  the  note  for 
$26,607.80  held  by  him  as  collateral  for  the 
benefit  of  the  appellant  and  her  children,  as 
directed  by  the  receipt;  and;  in  making  his 
next  annual  settlement  ss  receiver,  that  sum 
was  treated  as  having  been  paid  to  the  ap- 
pellant by  the  company,  and  is  credited  upon 
the  $26,000  note;  and  the  receiver  thereafter 
is  only  charged  in  his  settlements  with  the 
residue  of  that  note.  Although  the  $10,000 
due  the  appellant  had  not  been  paid.  It  was 
proper  to  credit  it,  as  directed  by  the  appel- 
lant hi  her  receipt  upon  the  $26,000  collateral 
note  held  by  the  recover,  which  represented 
the  amount  of  the  purchase  money  due  her 
and  her  children.  The  new  note  executed  to 
the  appellant  for  $10,uOO,  and  due  her  in  her 
own  right  was  a  part  of  the  sum  represented 
by  the  $26,000  note;  and,  when  the  debtor 
company  executed  to  the  appellant  its  obliga- 
tion for  the  $10,000,  It  was  entitled  to  have  a 
like  sum  credited  upon  the  $26,000  note;  oth- 
erwise, it  would  have  had  outstanding  two 
notes,  one  for  $26,000,  and  another  for 
$10,000,  aggregating  $36,000,  when  it  only 
owed  to  the  parties  who  held  the  notes  $26,000. 
No  credit,  however,  for  the  $10,(X)0,  was 
placed  upon  the  original  purchase-money 
notes  held  by  the  receiver,  nor  was  the  ven- 
dor's lien  released  upon  the  record  to  that  ex- 
tent by  the  receiver.  The  record  shows  that 
the  receiver  knew  when  the  receipt  was  giv- 
en hhn  that  the  $10,000  had  not  been  paid  to 
the  appellant  but  that  some  arrangement  had 
been  made  between  the  appellant  and  the 
company  by  which  it  retained  the  money  due 
her;  but  the  terms  of  the  arrangement  were 
unknown  to  him  until  a  few  months  before 
the  suit  was  brought  by  the  company  for  a 
settlement  of  its  affairs. 

One  of  the  requisites  necessary  to  create 
an  equitable  estoppel,  or  an  estoppel  baaed 
upon  a  party's  conduct,  is  that  the  party  who 
claims  the  benefit  of  the  estoppel  must  show 
that  he  was  Ignorant  of  the  truth  in  regard 
to  the  misrepresentation  made,  and  mnst 
have  been  permissibly  ignorant  thereof. 
Bigelow,  Estop.  (5th  Hd.)  pp.  570,  628;  2 
Pom.  Eq.  Jur.  §  805. 

The  receiver  in  this  case  knew  that  the 
statement  in  the  receipt  that  the  appellant 
had  received  payment  of  the  debt  was  not 
true;  and,  although  he  did  not  know  untn 
long  afterwards  what  the  details  of  the  ar- 
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rangement  be^tvreen  the  debtor  company  and 
the  appellant  were,  he  knew  that  the  object 
of  the  arrangement,  so  far  as  the  debtor 
company  was  concerned,  was  to  aroid  the 
necessity  of  paying  the  debt  at  that  time. 
Knowing  that  it  had  not  been  paid,  he  Is 
presumed  to  have  known  that  the  Hen  to  se- 
cure its  payment  remained  in  fnll  force,  un- 
less the  appellant  had  released  or  waived  the 
lien;  for,  as  we  have  before  seen,  a  vendor's 
lien  exists  until  it  has  been  waived  or  re- 
leased or  has  been  satisfied.  The  facts  re- 
lied on  did  not  Justify  him  In  believing  that 
the  Hen  bad  either  been  released  or  waived. 

The  appellant,  not  the  receiver,  instituted 
the  proceeding  for  the  ascertainment  and  set- 
tlement of  the  amount  due  her.  If,  after  that 
amount  had  been  ascertained  and  ordered 
to  be  collected,  she  saw  proper  to  make  an 
arrangement  with  the  debtor  company  by 
which  its  payment  was  postponed,  she  had 
the  right  to  do  so.  The  proceeding  was  not 
instituted  for  the  benefit  of  the  receiver,  but 
for  her  own  benefit  It  was  not  Instituted  to 
<x>llect  a  part  of  the  debt,  so  as  to  increase 
the  security  for  the  other  portion  of  it  She 
was  satisfied  with  the  security  she  had,  as 
Is  shown  by  her  relying  upon  the  same  se- 
•curtty  in  the  new  arrangement  made  with 
the  debtor  company.  The  receiver  must  have 
been  satisfied  with  the  security  held  by  him 
when  the  proceedin'g  was  instituted.  If  he 
bad  not  been,  he  would  have  taken  steps  to 
hare  increased  his  security  or  lessened  the 
debt  In  fact,  it  does  not  appear  that  he 
collected  the  $600  due  the  appellant  which  he 
was  directed  to  collect  and  hold  for  the  pay- 
ment of  costs  by  the  same  decree  which  di- 
rected him  to  collect  and  pay  the  amount 
which  the  appellant  was  entitled  to,  although 
there  was  nothing  to  prevent  him  from  doing 
80.  The  conduct  of  both  the  appellant  and 
the  receiver  show  that  neither  doubted  that 
the  securities  held  for  the  payment  of  the 
whole  purchase-money  lien  was  sufficient  for 
that  purpose,  until  afterwards,  when  the 
shrinkage  in  the  values  of  the  real  estate  and 
bonds  of  the  debtor  company  caused  them  to 
doubt  it. 

Another  requisite  to  an  estoppel  of  this 
character  Is  that  the  representation  relied 
upon  must  have  been  made  with  the  inten- 
tion, either  actual  or  reasonably  to  be  infer- 
red by  the  person  to  whom  it  was  made,  that 
It  should  be  acted  on.  Blgelow,  Estop,  pp. 
f{28,  629.  There  Is  no  ground  in  this  case 
upon  which  to  base  a  suspicion  even  that  the 
appellant  Intended  to  mislead  or  deceive  the 
receirer  as  to  the  condition  of  her  debt 
There  is  nothing  in  the  record  to  show  that 
ehe  knew,  or  had  any  reason  to  believe,  that 
the  receiver  thought  that  her  debt  had  been 
satisfied,  or  that  the  Hen  to  secure  its  pay- 
ment liad  been  released  or  waived.  As  we 
bave  before  seen,  the  receiver  knew  that  the 
appellant's  debt  had  not  been  paid  nor  satis- 
fled;  and,  knowing  this,  he  had  no  right  to 
tDfer  o:  believe  from  her  statements  or  con- 


duct that  the  securities  held  for  Its  payment 
had  been  released,  or  the  right  of  appellant 
to  subject  them  to  the  payment  of  her  debt 
waived. 

'We  are  of  opinion  that  the  appellant  is  not 
estopped  from  claiming  along  with  the  re- 
ceiver a  pro  rata  distribution  of  the  proceeds 
of  the  sale  of  the  securities  held  for  the  pay- 
ment of  the  unpaid  purchase  money,  and 
that  the  circuit  court  erred  in  holding  that 
the  appellant  was  not  entitled  to  anything 
on  her  debt  from  that  source  until  the  pur- 
chase-money debt  due  to  the  receiver  had 
been  fully  paid. 

The  decree  appealed  from  must  be  reversed 
in  so  far  as  it  denies  the  appellant  this  right, 
and  such  decree  entered  by  this  court  be  the 
circuit  court  should  have  entered. 


(95  Va.  294) 

EVANS  et  al.  v.  ROANOKE  SAV.  BANK 

(Supreme  CJourt  of  Appeals  of  Virginia.     Nov. 
18,  1807.) 

MoRTOAOBs— Release— pRioBiTT—EQurtT. 

1.  The  owner  of  a  trust  deed  executed  after 
the  one  named  as  owner  in  a  former  trust  deed 
had  made  entry  of  satisfaction  on  the  book  for 
recording  deeds  has  a  prior  lien  upon  the  trust 
property,  as  against  the  bona  fide  indorsee,  be- 
fore such  entry,  of  the  notes  that  the  former  trust 
secured,  in  view  of  Code,  S  2498,  providing  that 
an  entry  of  satisfaction  "shall  operate  as  a  re> 
lease  of  the  incumbrance.*' 

2.  Where  the  .apparent  owner  of  a  trust  deed 
entered  satisfaction  thereof  in  the  book  for  the 
recording  of  deeds,  after  he  had  transferred  the 
notes  secured  thereby  to  a  bona  fide  holder,  a 
subsequent  deed,  made  to  secure  advances  made 
before  such  entry  of  satisfaction,  creates  a  lien 
inferior  to  that  of  such  l)ona  fide  holder. 

8.  There  were  three  successive  deeds  of  trust 
of  the  same  property.  The  third  deed  was  given 
to  secure  future  advances  up  to  $600.  but.  after 
the  owner  thereof  had  advanced  $469,  he  re- 
fused to  make  further  advances  until  the  second 
deed  was  released,  whereupon  the  apparent  own- 
er of  the  second  deed  made  an  entry  of  satisfac- 
tion on  the  book  for  the  recording  of  deeds, 
though  he  had  previously  transferred  the  notes 
secured  by  the  deed  to  a  bona  fide  holder,  and 
thereafter  the  owner  of  the  third  deed  made  a 
further  advance  of  $13L  Hdd,  that  by  reason 
of  the  existence  of  the  first  deed  the  owner  of 
the  third  deed  was  a  purchaser  of  a  mere  equity, 
which  was  equal  to  that  of  the  bona  fide  holder, 
but,  being  junior  in  time,-  must  be  postponed  to 
it 

4.  In  a  foreclosure  suit  by  the  indorsee  of  notes 
secured  by  a  trust  deed,  where  it  appears  that  the 
owner  of  the  property  and  the  mdorser  had 
fraudulently  caused  a  release  of  such  deed,  se 
that  a  second  trust  deed  had  become  a  superior 
lien  on  the  property,  such  indorsee  is  entitled  te 
a  judgment  against  the  indorser  and  the  owner 
of  the  property  for  whatever  sum  may  be  nec- 
essary to  mdemnify  him  against  loss  by  reason 
of  the  fraud. 

Buchanan  and  Harrison,  JJ.,  dissenting. 

Appeal  from  hustings  court  of  Roanoke. 

Bill  by  the  Boanoke  Savings  Bank  agalngt 
Evans  Bros,  and  others.  From  a  decree  aj^ 
portioning  liens  on  a  certain  piece  of  prope^ 
ty,  certain  defendants  appeal    Reversed  im 
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L.  H.  Cocke  and  Hansbrough  ft  Hall,  for 
appellants.    Smith  ft  King,  for  appellee. 

KEITH,  P.  Tills  controversy  originates  in 
a  bill  filed  by  the  Roanoke  Savings  Bank 
against  Evans  Bros.,  the  Covenant  Building 
&  Loan  Association,  Liszie  Reed,  d.  ▲.  Mey- 
ers, and  others. 

The  facts,  as  they  appear  In  the  record,  are 
as  follows:  G.  A.  Meyers  was  the  owner  of  a 
lot  in  the  city  of  Roanoke  fronting  80  feet  on 
Rutherford  street  and  running  back  200  feet 
to  Walker  street,  with  a  front  on  the  latter 
street  of  60  feet  Upon  the  Rutherford  street 
front,  running  back  100  feet,  there  was  a 
deed  of  trust  from  Lizzie  Reed  to  Cocke  and 
Shields,  trustees,  to  secure  to  the  Old  Domin- 
ion Building  ft  Loan  Association  the  payment 
of  $1,000.  This  deed  was  acknowledged  and 
admitted  to  record  October  3,  1892,  and  con- 
stitutes the  first  lien  upon  that  portion  of  the 
lot  fronting  on  Rutherford  street  The  next 
lien  was  created  by  a  deed  of  trust  from  Lizzie 
Reed  to  J.  W.  Hartwell,  trustee,  to  secure 
C.  A.  Meyers  two  negotiable  notes,  each  in 
the  sum  of  $400,  dated  October  25,  1892,  and 
payable  respectively  at  12  and  18  months 
from  date,  with  interest  from  date.  These 
two  notes  had,  at  the  date  of  the  transactions 
about  to  be  narrated,  been  indorsed  to  the 
Roanoke  Savings  Bank,  which  holds  them  as 
an  innocent  purchaser  for  value.  This  deed 
was  dated  October  25,  1892,  and  was  on  the 
same  day  acknowledged  and  admitted  to  rec- 
ord. It  constitutes,  therefore,  the  first  Hen 
upon  60  feet  of  the  property  fronting  upon 
Walker  street,  and  running  back  100  feet,  and 
the  second  lien  upon  the  30  feet  fronting  up- 
on Rutherford  street  and  running  back  100 
feet  With  these  liens  upon  her  property, 
Lizzie  Reed  borrowed  of  the  Covenant  Build- 
ing ft  Loan  Association  of  Knoxville,  Tenn., 
the  sum  of  $1,200,  and  offered  as  security 
therefor  a  deed  of  trust  upon  the  property 
60x100  feet,  fronting  on  Walker  street  Be- 
fore paying  the  money  over,  however,  the 
Covenant  Building  ft  Loan  Association  had 
the  title  investigated,  and  ascertained  the  ex- 
istence of  the  liens  heretofore  mentioned.  It 
refused  to  make  the  loan,  and  thereupon  Liz- 
zie Reed  induced  C.  A.  Meyers,  the  apparent 
o*wner  of  the  first  lien,  securing  the  two  notes 
of  $400  each,  which  had,  as  a  matter  of  fact, 
been  indorsed,  as  we  have  seen,  to  the  Ro- 
anoke Savings  Bank,  but  of  which  transfer 
the  Covenant  Building  ft  Loan  Association 
was  ignorant,  to  enter  upon  the  margin  of 
the  deed  book  in  which  this  Incumbrance  was 
recorded  that  it  had  been  satisfied  to  her. 
I^e  effect  of  this  entry,  under  section  2498  of 
the  Code,  was  to  release  the  Incumbrance  re- 
ferred to.  The  Covenant  Building  ft  Loan 
Association  thus  became  the  first  lienor  upon 
BO  much  of  the  lot  as  was  conveyed  to  trus- 
tees to  secure  the  loan  made  by  It.  It  is  true 
that  tiie  equity  of  the  Roanoke  Savings  Bank 
was  unaffected.  It  had  acted  in  good  faith; 
had  lent  its  money  after  an  examination  of 


the  record,  which  showed  that  the  notes  pur- 
chased by  It  were  secured  by  a  deed  of  trust 
which  constituted  a  first  lien  upon  the  prop- 
erty; but  by  a  fraudulent  combination  be- 
tween the  original  payee  in  the  note  and  the 
grantor  in  the  deed  of  trust  the  lien  was, 
without  any  fault  upon  the  part  of  the  Ro- 
anoke Savings  Bank,  marked  "Satisfied,"  and 
the  legal  title  to  the  property,  which  was  held 
by  the  trustee  named  in  the  deed  to  secure 
these  two  notes  held  by  it,  and  the  benefit  of 
which  lien  had  by  the  assignment  of  the 
notes  been  vested  in  the  Roanoke  Savings 
Bank,  was  by  this  fraud  defeated  and  ren- 
dered wholly  valueless.  The  Covenant  Build- 
ing ft  Loan  Association,  ignorant  of  the  tme 
situation,  with  nothing  to  put  it  upon  inquiry 
as  to  the  transfer  of  these  notes,  dealt  with 
the  record  as  it  found  it  Being  informed  of 
the  existence  of  this  lien,  it  declined  to  make 
the  loan  until  Mrs.  Meyers,  who  was  the  ap- 
psrent  owner  of  the  lien,  voluntarily  came 
forward,  acknowledged  that  it  had  been  paid, 
and  recorded  the  satisfaction  of  it  upon  the 
deed  book  in  accordance  with  the  statute. 
The  result  of  it  is  that  the  deed  to  secure  the 
notes  held  by  the  Roanoke  Savings  Bank  was 
by  these  transactions  released,  so  far  as  the 
Covenant  Building  ft  Loan  Association  is 
concerned;  and  that  association,  being  an  in- 
nocent purchaser  relying  upon  the  public  rec- 
ord, stands  to-day  before  the  court  with  an 
equity  equal  to  that  of  the  Roanoke  Savings 
Bank,  and  with  a  legal  title  vested  in  the 
trustee  for  its  benefit 

This  case  is  very  similar  in  its  facts  and  is 
Identical  in  principle  with  that  of  Williams  v. 
Jackson,  decided  by  the  supreme  court  of  the 
United  States,  and  reported  in  107  U.  S.,  at 
page  478,  2  Sup.  Ct  814,  where  Justice  Gray, 
delivering  the  opinion  of  the  court,  uses  the 
following  language: 

'  "Williams  is  admitted  to  have  had  no  actual 
knowledge  that  the  notes  secured  by  the  first 
trust  deed  were  held  by  the  plaintiffs,  or  that 
they  were  unpaid.  The  knowledge  of  those 
facts  by  Charles  T.  Davis,  through  whom 
Williams  made  the  loan,  does  not  bind  him, 
because,  upon  the  evidence,  Charles  T.  Da- 
vis appears  not  to  have  been  his  agent,  but 
the  agent  of  Sweet  and  wife. 

"Williams  took  every  reasonable  precaution 
that  could  have  been  expected  of  a  prudent 
man,  before  advancing  his  money  to  Charles 
T.  Davis  for  Sweet  and  wife.  He  declined  to 
lend  his  money  until  after  he  had  been  fur- 
nished with  a  conveyancer's  abstract  of  title, 
showing  that  the  deed  of  release  from  the 
trustees  under  the  first  deed  of  trost  and 
from  the  original  holder  of  the  notes  secured 
thereby,  as  well  as  the  second  deed  of  trust  to 
secure  the  repayment  of  the  money  lent  Wil- 
liams, had  been  recorded,  and  that  the  land 
was  not  subject  to  any  incumbrance  prior  to 
the  second  deed  of  trust. 

"It  was  suggested  in  argument  that,  as  the 
first  deed  of  trust  showed  that  the  notes  se- 
cured thereby  were  negotiable,  and  were  not 
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yet  payable,  and  that  the  land  was  not  in- 
tended to  be  released  from  this  trust  until  all 
the  notes  were  paid,  Williams  was  negligent 
in  not  making  further  inquiry  into  the  fact 
whether  they  were  still  unpaid.  But  of  whom 
should  he  have  made  inquiry?  The  trustees 
under  the  first  deed,  and  the  original  holder 
of  the  notes  secured  thereby,  having  express- 
ly asserted  under  their  own  hands  and  seals 
that  the  notes  had  been  paid,  and  Sweet  and 
wife  having  apparently  concurred  in  the  as- 
sertion by  accepting  the  deed  of  release,  and 
putting  It  on  record,  he  certainly  was  not 
bound  to  inquire  of  any  of  them  as  to  the 
truth  of  that  fact;  and  there  was  no  other 
person  to  whom  he  could  apply  for  informa- 
tion, for  he  did  not  know  that  the  notes  had 
ever  been  negotiated,  and  he  had  no  reason  to 
•oppose  that  they  had  not  been  canceled  and 
destroyed. 

"To  charge  Williams  with  constructive  no- 
tice of  the  fact  that  the  notes  had  not  been 
paid,  in  the  absence  of  any  proof  of  knowl- 
edge, fraud,  or  gross  or  willful  negligence  on 
hlB  part,  would  be  inconsistent  with  the  pur- 
pose of  the  registry  laws,  with  the  settled 
principles  of  equity,  and  with  the  convenient 
transaction  of  businesa 

•The  equity  of  Williams  being  at  least 
equal  with  that  of  the  plaintiffs,  the  legal 
title  held  for  Williams  must  prevail,  and  he 
Is  entitled  to  priority."  See,  also.  Bank  v. 
Harman,  75  Va  604. 

Mrs.  Reed  desired  also  to  make  this  prop- 
erty the  basis  of  a  credit  with  Evans  Bros., 
merchants  of  the  city  of  Roanoke,  and  they 
paid  to  her,  or  extended  credit  to  her,  to  the 
sum  of  $600,  and  took  a  deed  of  trust  to  se- 
cure it  upon  the  property  fronting  on  Ruther- 
ford street.  As  we  have  seen,  there  was  a 
deed  of  trust  upon  this  front  in  favor  of  the 
Old  Dominion  Building  &  Loan  Association 
for  f  1,000,  which  constituted  the  first  lien;  a 
second  lien  to  secure  the  two  notes  of  which 
the  Roanoke  Savings  Bank  was  the  indorsee; 
and  in  this  condition  of  the  title  Bvans  Bros. 
paid  to  Lizzie  Reed,  or  extended  credit  to  her 
for,  the  sum  of  $469,— a  part  of  the  sum  of 
$600,  now  claimed  by  them.  At  the  time  the 
$469  was  paid,  the  lien  in  favor  of  the  Roa- 
noke Savings  Bank  appeared  of  record  in  full 
force  and  effect.  At  that  point  Evans  Bros. 
declined  to  extend  further  credit  or  make  fur- 
ther payments  until  the  lien  now  claimed  by 
tlie  Roanoke  Savings  Bank  should  be  dis- 
charged and  released.  C.  A  Meyers  then  en- 
tered of  record  upon  the  deed  book,  as  in  the 
ease  of  the  Covenant  Building  &  Loan  Asso- 
ciation, the  satisfaction  and  release  of  the  in- 
emnbrance  of  which  she  was  the  apparent 
o-wner,  and  thereupon  Evans  Bros,  paid  over 
to  Lizzie  Reed  $181,  which,  together  with  the 
$469,  made  up  the  aggregate  sum  of  $600. 
▲t  the  time  the  $460  was  paid,  the  deed  to  se- 
cure the  notes  to  C.  A.  Meyers,  which  had 
t>e6n  by  her  transferred  to  the  Roanoke  Sav- 
ings Bank,  was  in  full  force  and  effect  It  is 
not  suggested  that  Evans  Broa  had  received 


any  assurance  that  it  had  been  "satisfied,**  aff 
in  point  of  fact  It  had  not  been,  but  the  mon- 
ey was  paid  by  Evans  Bros.,  or  credit  extend- 
ed by  them  to  Mrs.  Reed,  to  the  extent  of 
$469,  with  the  record  showing  the  liens  out- 
standing, as  they  have  been  heretofore  stated. 

We  are  of  opinion  that  as  to  the  sum  of 
$469  Evans  Bros,  cannot  be  considered  as  in- 
nocent purchasers  for  value,  and  without  no- 
tice. 

There  is  room  for  grave  question  whether 
they  can  be  so  considered  with  respect  to  the 
$131,  under  the  circumstances  of  this  case; 
but  that  pohit  it  is  not  necessary  for  us  to  de- 
cide. 

When  O.  A.  Meyers  entered  "satisfaction"  of 
the  deed  of  trust  to  secure  the  two  notes  for 
$400,.  of  which,  so  far  as  was  disclosed  by  the 
record,  she  was  the  owner,  it  operated  as  a  re- 
lease of  that  incumbrance,  but  did  not  have 
the  effect,  as  in  the  case  of  the  Covenant  Build- 
ing &  Loan  Association,  of  putting  the  legal 
title  in  the  trustee  in  the  deed  made  for  the 
benefit  of  Evans  Bros.,  because  upon  this 
particular  piece  of  property  the  legal  ti'tie  was 
outstanding  In  Oocke  and  Shields,  trustees,  to 
secure  the  Old  Dominion  Building  &  Loan  As- 
sociation, which,  as  we  have  seen,  constitutes 
the  first  lien  on  the  Rutherford  street  property. 
With  respect  therefore,  to  the  $131,  Bvans 
Bros,  were  the  purchasers  of  a  mere  equity,  and 
they  may  be  said  to  have  an  equity  equal  to 
that  of  the  Roanoke  Savings  Bank.  If  Evans 
Bros,  had  acquked  the  legal  titie,  or,  rather, 
had  the  legal  titie,  by  these  transactions,  been 
vested  hi  a  trustee  for  their  benefit,  they  would 
have  an  equal  equity,  and  the  legal  titie  would 
have  prevailed;  but  as  the  case  actually  stands 
they  are  the  holdens  of  an  equal,  but  a  Junior, 
equity,  and  must  be  postponed  to  the  oldei' 
equity  of  the  Roanoke  Savings  Bank.  See  the 
citation  already  made  from  Williams  v.  Jack- 
son, supra,  and  also  Briscoe  v.  Ashby,  24  Grat 
454,  where  it  is  said,  quoting  from  Chew  v. 
Bamet,  11  Serg.  &  R.  389:  "When  It  Is  as- 
serted that  a  purchaser  for  valuable  considera- 
tion takes  the  titie  free  of  every  trust  or  equity 
of  which  he  has  no  notice,  it  is  intended  of 
a  titie  perfect  on  its  face,  for  every  purchaser 
of  an  imperfect  titie  takes  it  with  all  its  imper- 
fection on  its  head.  It  is  his  own  fault  that 
he  confides  hi  a  titie  which  appears  defective 
to  his  own  eyes,  and  he  does  so  at  his  peril. 
Now,  every  equitable  titie  is  Incomplete  on  its 
face.  It  is,  in  truth,  nothing  more  than  a  titie 
to  go  hito  chancery  to  have  the  legal  estate 
conveyed,  and  therefore  every  purchaser  of  a 
mere  equity  takes  it  subject  to  every  dog  that 
may  lie  on  it,  whether  he  has  had  notice  or  not 
But  the  purchaser  of  a  legal  titie  takes  It  dis- 
charged of  every  trust  or  equity  which  does  not 
appear  on  the  ftice  of  the  conveyance,  and  of 
which  he  has  not  had  notice,  either  actual  or 
constructive." 

We  are  of  opinion,  therefore,  that  the  decree 
of  the  corporation  court  of  Roanoke  is  errone* 
ous  in  so  far  as  it  postpones  the  lien  of  the 
Covenant  Building  &  Loan  Association  to  th.'vt 
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of  thB  Boanoke  SartogB  Bank,  and  to  tbat 
extent  ft  must  be  reversed^  but  tbat  tbere  ia 
no  error  In  tbe  decree  to  tbe  prejudice  of  tbe 
appellants  Brans  Bros^  and  It  is,  as  to  them, 
affiitoed. 

We  are  also  of  opinion  tbat  G.  A.  Meyers  and 
Uzzle  Beed,  bavlng  perpetrated  a  fraud  upon 
tbe  Boanoke  Savhigs  Bank,  are  responsible  to 
It  for  any  loss  It  may  bave  sustained,  and  that 
tbe  court,  having  tbem  now  before  It,  should 
proceed  to  do  fun  Justice  In  tbe  premises;  and 
the  cause  will  be  remanded  to  tbe  corporation 
court  of  Boanoke,  with  dhrectlons  to  decree  In 
fsTor  of  the  Boanoke  Savings  Bank  against 
O.  ▲.  Meyers  and  Lizzie  Beed  for  whatever 
sum  may  appear  to  be  necessaiy  to  Indemnify 
It  against  loss  by  reason  of  the  fraud  perpe- 
trated upon  tt. 

HABBISON  abd  BUCHANAN,  JJ.  (dissent- 
ing). We  concur  In  the  conclusion  reached  by 
the  court  that  tbe  Covenant  Building  &  Loan 
Association  was  an  Innocent  purchaser  for 
value,  unaifected  by  the  fact  that  the  notes 
held  by  the  Boanoke  Savings  Bank  were  out- 
standing and  unpaid  at  tbe  time  tbe  deed  se- 
curing them  was  released  of  record. 

We  further  concur  In  the  view  taken  tbat 
Evans  Bros.,  having  paid  over  to  Mrs.  Beed 
1468  under  thehr  deed  of  trust  while  the  prior 
deed  securing  the  Boanoke  Savings  Bank  stood 
unreleased,  are,  to  tbe  extent  of  that  $469,  sub- 
sequent in  priority  to  the  Hen  of  said  banic 

We  are  unable  to  concur  In  the  conclusion 
leached  by  a  majority  of  the  court  that  Evans 
Bros,  are  subsequent  bi  prioilty  to  the  Boanoke 
Savings  Bank  as  to  the  $131  paid  by  them  to 
Mrs.  Beed.  After  paying  tlie  $469  they  de- 
clined to  make  further  payments  on  account  of 
the  $600  secured  to  them  until  the  lien  now 
clahned  by  tbe  Boanoke  Savings  Bank  was  re- 
leased. G.  A.  Meyers  then  released  of  record 
that  incumbrance,  of  which  she  was  the  appar- 
ent owner,  and  thereupon  Evans  Bros,  paid 
over  to  Mrs.  Beed  $131,  the  babince  of  the 
$600  secured  to  them  after  deducting  the  $469 
theretofore  paid.  Evans  Bros,  having  declined 
to  pay  over  the  $131  until  the  lien  under  which 
the  bank  claims  was  released,  we  aie  of  opin- 
ion that  to  the  extent  of  the  $131  they  were 
purchasers  for  value,  without  notice,  and  were 
unaffected  by  the  fact  that  tbe  notes  held  by 
the  bank  were  not  paid. 

Tbe  question  Is  not  one  of  balancing  equities 
between  the  parties,  nor  is  it,  in  our  view,  ma- 
terial tbat  the  legal  title  to  the  land  was  out- 
standing in  the  trustee  in  a  prior  deed  of  trust 
to  that  released.  The  necessary  effect  of  the 
statute  was,  when  the  deed  of  trust  securing 
tbe  notes  held  by  the  bank  was  released,  that 
tbe  title  to  the  land  was  dear  so  far  as  that 
incumbrance  was  concerned,  and  bona  fide 
v\gbt»  therein  subsequently  acquhred  could  no 
longer  be  affected  thereby. 

Tbe  object  of  r^^try  acts  Is  to  enable  any 
person  about  to  deal  with  reference  to  any 
parcel  of  land  to  discover  or  find  the  means  of 
discovering  every  exietbig  and  outstanding  es- 


tate, title,  Interest  in,  <Hr  incumbranee  upon 
tbe  lands  which  could  affect  the  rights  of  a 
bona  fide  purchaser.  2  Poul  Eq.  Jur.  §  649. 
And  when  such  a  purchaser  has  gone  to  the 
record,  and  seen  that  a  recorded  bicnmbranoe 
upon  tbe  land  has  been  released  In  the  manner 
prescribed  by  statute,  and  upon  the  faith  of 
that  release  has  made  bis  purchase  and  paid 
the  consideration,  we  are  of  opinion  tbat  he 
takes  tbe  land  free  from  tbat  incumbrance, 
without  re^pard  to  the  question  whether  tbe  es- 
tate which  be  acquires  Is  legal  or  equitable. 

Under  tbe  constroctton  placed  upon  section 
2496  of  tbe  Code  by  the  majority  of  the  court, 
one  could  not  deal  with  an  equitable  estate  with 
incumbrances  upon  It,  however  careful  he 
might  be  to  see  that  those  Incumbrances  were 
released  In  the  manner  prescribed  by  law. 
Tbe  record  which  discloses  the  lien  or  Incum- 
brance bhids  him,  but  the  same  record,  whl<di 
also  shows  the  same  lien  or  incumbrance  to  be 
regularly  released,  does  not  protect  him. 


LIGHTNEB'S  EX^X  v.  SPECK  et  aL 

(Supreme  Court  of  Appeals  of  Ylrginia.     Nov. 

18.  1897.) 

EXBOUTOBS  AKD  ADMINISTRATORS— SBTTLKMBNT  OV 

Estate— RBHTS—lMFROVEMKNTd. 

!•  In  a  suit  to  settle  a  decedent's  estate,  it  was 
error  to  adjudge  tbe  administrator  entitled  to 
recover  rents  accruing  after  intestate's  death  for 
a  farm  occupied  by  one  of  the  parties,  such  rents 
belonging  to  the  heirs,  who  asserted  no  claim 
thereto. 

2.  Where  decedent  allowed  his  son  to  plant  an 
orchard  and  put  other  costly  improvements  on  a 
farm  as  though  it  belonged  to  the  son,  it  was  in- 
equitable, on  settling  decedent's  estate,  to  charge 
the  son  with  full  rental  value  of  tbe  farm,  and 
allow  him  to  set  off  merely  the  cost  of  the  trees 
and  the  planting  thereof,  without  regard  to  their 
value  when  in  full  bearing,  and  the  care  and 
attention  bestowed  on  them  for  years. 

8.  In  a  suit  to  settle  a  decedent's  estate,  one 
of  decedent's  sons  filed  a  cross  bill  setting  up  a 
claim  to  a  farm  under  a  parol  agreement  with 
decedent,  who  had  permitted  him  to  take  pos- 
session and  make  valuable  improvements.  The 
claim  was  not  sustained,  and  cross  complainant 
was  charged  with  rent  of  the  farm,  and  allowed 
a  certain  sum  for  improvements,  the  evidence  as 
to  the  value  thereof  being  unsatisfactory  and 
conflicting.  Hdd,  that  the  court  should  bave 
dismissed  the  cross  complaint  witfiout  attempt- 
ing to  adjust  the  accounts  between  cross  com- 
plainant and  deceased,  thereby  leaving  them 
where  they  had,  by  their  manner  of  dealing, 
placed  themselves. 

Appeal  from  circuit  court,  Augusta  county. 

Suit  by  W.  T.  Llghtner  iind  others  against 
T.  B.  N.  Speck,  administrator  of  Alexander  B. 
liightner,  deceased,  and  others,  to  settle  the 
estate.  Defendant  John  A.  Lightn^r  filed  a 
cross  bill,  and  from  a  decree  confirming  the 
report  of  a  commissioner  In  chancory,  refus- 
ing the  relief  demanded  in  said  cross  blU,  the 
cross  com^toinant  appealed  to  the  snppeme 
court,  whldi  reversed  the  decree,  and  remand- 
ed the  case  for  further  proceedings.  From  a 
decree  confirming  the  report  of  a  commission- 
er ascertaining  the  indebtedness  of  said  John 
A.  Lightner  to  the  estate,  Mary  S.  Ldghtner, 
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executrix  of  said  John  A.,  now  deceased,  ap- 
peals.    Reyersed. 

Patrick  &  Gordon,  for  appellant.  Bell, 
Cochran  &  Bumgardner,  for  appellees. 

GARDWEIfL,  J.  This  case  is  a  sequel  to 
the  case  of  Ughtner  v.  Ligfatner  (decided  by 
this  court  at  its  November  term,  1895)  23  S. 
E.  3Q1. 

Five  of  the  heirs  at  law  of  A.  B.  Llghtner, 
deceased,  filed  their  bill  in  the  circuit  court 
of  Augusta  county  against  the  widow,  the 
two  other  heirs,  and  the  personal  representa- 
tive of  A.  B.  Lightner,  deceased,  for  the  pur- 
pose of  having' a  settlement  of  the  decedent's 
estate,  and  ft  division  thereof  among  his  heirs 
at  law.  It  was  then  supposed  that  A.  B. 
Llghtner  was  possessed  of  a  large  estate  at 
his  death,  and  comparatively  free  from  debt 
Very  soon,  however,  it  was  disclosed  that, 
while  the  decedent  owned  considerable  prop- 
erty, his  estate  was  in  tAct  insolvent.  To  the 
bill  John  A.  Llghtner,  one  of  the  defendants, 
filed  his  answer  and  cross  bill  setting  up  a 
claim  to  the  Buffalo  Branch  farm  in  Augusta 
county  under  a  parol  agreement  with  his  fa- 
ther, A.  B.  Llghtner,  in  1886;  the  cUiim  of 
John  A.  Llghtner  being  that  his  father  had 
agreed  with  him  that  he  was  to  have  this 
farm  upon  paying  to  him  (A.  B.  Llghtner)  the 
sum  of  13,600,  the  farm  being  valued  at  99,- 
000;  that,  pursuant  to  this  parol  agreement, 
he  (J<^m  A.  Lightner)  had  held  i>ossession  of 
the  farm  as  his  own,  and  made  costly  and 
permanent  improvements  thereon,  etc.  To 
the  cross  bill  of  John  A.  Lightner  the  other 
children  of  A.  B.  Llghtner,  deceased,  except 
Charles  A.  Llghtner,  made  answer,  denying 
in  general  terms  the  right  of  John  A.  Light- 
ner to  the  Buffalo  Branch  farm  under  the  al- 
leged parol  agreement 

The  cause  having  been  referred  to  J.  W.  G. 
Smith,  one  of  the  commissioners  of  the  circuit 
court  of  Augusta  county,  to  make  the  usual 
inquiries,  and  to  state  the  necessary  accounts 
in  such  cases,  this  commissioner  made  report 
to  the  court  at  the  April  term,  1894,  adversely 
to  the  claim  set  up  by  John  A.  Lightner  to  the 
Buffalo  Branch  farm,  and  that  he  was  in  fact 
liable  to  the  estate  of  A.  B.  Lightner,  de- 
ceased, for  rent  of  the  farm  from  February, 
1886,  to  February,  1895,  but  should  be  allow- 
ed compensation  for  the  improvements  put 
thereon;  and  accordingly  the  commissioner 
stated  an  account  in  which  he  charged  John 
A.  Lightner  with  the  rent  of  the  farm  from 
February,  1886,  to  February,  1805,  at  $350  per 
annum,  aggregating  $3,150,  to  be  set  off 
against  the  value  of  the  permanent  improve- 
ments to  the  farm  allowed  him,  aggregating 
^,496,  leaving  a  balance  due  to  John  A. 
ligbtner  from  the  estate  of  A.  B.  Lightner, 
deceased,  of  $345,  with  interest  thereon  from 
November  10,  1892. 

To  the  report  the  children  of  A.  B.  Lightner, 
deceased,  other  than  Charles  A.  Ligbtner,  ex- 
cepted, because  of  the  valuation  by  the  com- 


missioner of  some  of  the  improvements  by 
John  A.  Lightner,  and  because.  In  the  opinion 
of  the  exceptants,  the  annual  rental  value  of 
the  farm  as  fixed  by  the  commissioner  was  too 
low.  John  A.  Lightner  excepted,  because  the 
commissioner  had  reported  that  he  was  not 
entitled  to  the  Buffalo  Branch  farm  under  his 
alleged  parol  agreement;  had  charged  him 
(John  A.  Llghtner)  with  the  whole  of  the  rent 
of  the  farm  in  question  as  due  to  A.  B.  Light- 
ner's  estate  since  his  death,  when,  from  that 
time  until  dower  was  assigned,  one-third  of 
the  rents  were  due  to  the  widow  of  the  de- 
cedent, viz.  the  rents  from  September,  1891 
(death  of  decedent),  to  February,  1895;  and 
had  omitted  to  credit  him  (John  A.  Lightner) 
with  taxes  paid  In  1892,  and  for  certain  grass 
seed  or  fertilizer  used  on  the  farm. 

At  the  June  term,  1804,  the  circuit  court 
overruled  the  exception  of  John  A.  Lightner 
to  the  finding  of  Commissioner  Smith  that 
he  was  not  entitled  to  the  Buffalo  Branch 
farm  under  his  alleged  parol  agreement  of 
purchase  or  gift  and  confirmed  the  report  in 
this  rospect  but  recommitted  it  to  Commis- 
sioner Joseph  A.  Waddell,  who  was  directed, 
among  other  things,  to  restate  all  matters 
of  account  between  John  A.  Lightner  and  the 
estate  of  A.  B.  Lightner,.  deceased,  in  con- 
formity with  the  evidence  then  in  the  case, 
or  that  might  thereafter  be  produced  before 
him. 

From  so  much  of  this  decree  as  held  that 
John  A.  Lightner  was  not  entitled  to  the  Buf- 
falo Branch  farm  under  his  alleged  parol  con- 
tract of  purchase  or  gift  John  A.  Lightner 
appealed  to  this  court,  and  the  decree  in  this 
respect  was  affirmed,  and  the  cause  remand- 
ed to  the  circuit  court  for  further  proceed- 
ings theroin,  etc  Lightner  v.  Lightner,  su- 
pra. 

Commissioner  Waddell  made  his  report  in 
the  cause  October  31,  1894,  in  which  he,  with- 
out any  further  evidence  than  that  taken  beforo 
Commissioner  Smith,  sustained  John  A.  Light- 
ner's  exceptions  to  the  latter's  report  because 
he  had  charged  the  whole  of  the  rent  of  the 
Buffalo  Branch  farm  accruing  after  A.  B. 
Lightner's  death  against  John  A.  Lightner  as 
being  due  to  the  estate  of  the  decedent,  when 
one-third  was  due,  if  at  all,  to  the  widow  of 
the  decedent;  and  sustained  also  his  exception 
because  Commissioner  Smith  had  omitted  to 
credit  John  A.  Lightner  with  certain  taxes  paid, 
and  for  grass  seed  or  fertilizer  nsed  on  the 
farm,  but  cut  down  the  allowances  made  by 
Commissioner  Smith  to  John  A.  Ughtner  for 
Improvehients  put  upon  the  farm  from  $3,496 
to  $1,424.43;  and  then,  charging  John  A.  Light- 
ner with  the  rent  of  the  farm  for  nine  years, 
as  had  been  done  by  Commissioner  Smith,  at 
$350  per  annum,  aggregating  $3,150,  including 
rent  accrued  after  the  death  of  A.  B.  Light- 
ner, less  one-third  as  due  to  his  widow,  John 
A.  Lightner  is  brought  in  debt  to  the  estate  of 
A.  B.  Llghtner,  deceased,  $1,326.96,  with  inter- 
est from  November  10,  1892.  This  report  was 
twice  recommitted  to  (Jommissioner  Waddell 
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with  instructions  to  reconsider  the  report  in 
the  light  of  any  exceptions  and  of  any  addition- 
al evidence,  and  on  May  7,  1897,  the  commis- 
sioner, without  additional  evidence,  finally  re- 
ported, in  effect,  that  he  adhered  to  his  former 
report  of  October  31, 1894,  as  to  John  A.  Llght- 
ner's  Indebtedness  to  the  estate  of  A«  B.  Light- 
ner,  deceased. 

To  this  report  the  executrix  of  John  A. 
Llghtner,  then  deceased,  renewed  the  excep- 
tions taken  by  him  to  the  former  reports  of 
Commissioner  Waddell,  adding  an  exception  to 
the  consideration  by  the  court  in  this  cause  of 
the  question  of  rents  and  profits  of  the  Buf- 
falo Branch  farm,  or  of  the  improvements 
made  thereon  by  John  A.  Llghtner,  and  fur- 
ther, because  one-third  of  the  costs  of  the  suit 
had  been  charged  to  John  A.  Llghtner. 

It  is  from  a  decree  of  the  circuit  court  con- 
firming so  much  of  Commissioner  Waddell*s 
report  as  ascertained  John  A.  Llghtner's  in- 
debtedness to  the  estate  of  A.  B.  Llghtner, 
deceased,  as  before  stated,  and  decreeing  that 
T.  R.  N.  Speck,  administrator  of  A.  B.  Ught- 
ner,  deceased,  recover  of  Mary  V.  Llghtner, 
executrix  of  Jolm  A.  Llghtner,  now  deceased, 
the  sum  of  $1,326.96»  with  interest,  as  afore- 
said, that  the  case  is  again  appealed  to  this 
court  by  John  A.  Llghtner's  widow  and  execu- 
trix. 

In  the  view  that  we  take  of  the  case,  it  is 
wholly  imnecessary  to  discuss  the  remedies 
that  were  open  to  the  personal  representative 
of  A.  B.  Llghtner,  deceased,  or  to  his  heirs  at 
law,  for  the  recovery  of  any  rents  that  might 
have  been  due  from  John  A.  Llghtner  for  the 
Buffalo  Branch  farm.  Upon  the  record  pre- 
sented, it  was  plainly  error  to  decree  in  favor 
of  the  personal  representative  of  A.  B.  Llght- 
ner, deceased,  against  John  A.  Llghtner,  or  his 
executrix,  for  rent  accrued  after  the  death  of 

A.  B.  Llghtner.  The  rents,  if  any,  accruing 
from  John  A.  Llghtner  after  the  death  of  A. 

B.  Llghtner,  belonged  to  the  heirs  at  law  of 

A.  B.  Llghtner,  deceased,  and  they  are  assei*t- 
Ing  no  claim  whatever  thereto,  and  John  A. 
Llghtner  has  asserted  no  claim  for  improve- 
ments to  the  farm,  but  claims  the  farm  itself. 
It  is  not  enough  to  say  that  the  heirs  of  A.  B. 
Llghtner,  deceased,  have,  by  their  mere  silence, 
assented  to  the  rents  being  recovered  by  A. 

B.  Llghtner's  personal  representative  for  the 
benefit  of  the  decedent's  creditors. 

Coming,  then,  to  the  account  between  John 
A.  Llghtner  and  his  father,  A.  B.  Llghtner,  de- 
ceased, as  it  stood,  according  to  the  respective 
reports  of  Commissioners  Smith  and  Waddell, 
at  the  death  of  A.  B.  Llghtner,  leaving  out  of 
consideration  any  rents  that  may  have  accrued 
after  his  death,  we  find  that,  by  the  conclusions 
of  Commissioner  Smith,  John  A.  Llghtner  owed 
to  A.  B.  Llghtner,  at  the  time  of  the  latter's 
death,  $1,964.17  of  rent  for  the  Buffalo  Branch 
farm,  while  John  A.  Llghtner  was  entitled  to 
have  this  sum  set  off  against  the  gross  sum  of 
$3,496  for  permanent  Improvements  put  upon 
the  farm  by  him,  whereby  the  estate  of  A.  B. 
Llghtner  would  have  been  Indebted  to  John  A. 


Llghtner  In  the  sum  of  $1,541.83;  while  Com- 
missioner Waddell,  upon  the  same  evidence, 
finds  that  at  the  death  of  A.  B.  Llghtner, 
John  A.  Llghtner  owed  his  father,  A.  B.  Llght- 
ner, for  rent  of  the  farm,  $1,954.17,  and  was 
only  entitled  to  the  sum  of  $1,424.13  for  im- 
provements, thus  bringing  John  A.  Llghtner  in 
debt  to  A.  B.  Llghtner  at  the  latter's  death  to 
the  amount  of  $530.04. 

If,  therefore,  it  be  conceded  that  the  evidence 
in  the  case  Is  sufficient  to  show  that  there  was 
any  contract,  agreement,  or  understanding  be- 
tween A.  B.  Llghtner  and  John  A*  lightner 
whereby  the  latter  was  to  be  liable  to  the  for- 
mer for  rent  of  the  Buffalo  Branch  farm  after 
February,  1886,  or  that  A.  B.  Llghtner  ever  hi- 
tended  that  his  son  should  pay  him  rent  for 
the  farm,  and  so  gave  him  to  understand,— 
which  is  by  no  means  clearly  shown  by  the  evi- 
dence,—it  would  be  the  merest  conjecture  as  to 
which  is  right  In  their  conclusions  as  to  what 
John  A«  Lightner  is  entitled  for  the  improve- 
ments put  upon  the  farm.  Commissioner  Smith, 
or  Commissioner  WaddeiL  The  evidence  as 
to  the  value  of  these  Improvements  Is  as  con- 
flicting as  it  could  well  be,  and  Commissioner 
Smith,  before  whom  the  witnesses  testified, 
finds  that  the  Improvements  upon  the  Buffalo 
Branch  farm  were  worth  in  the  aggregate 
more  than  twice  as  much  as  Commissioner 
Waddell  puts  them  at,  while  they  both  agree 
as  to  the  annual  rental  value  of  the  farm. 

As  an  illustration  of  the  conflict  of  evidence 
as  to  the  value  of  the  Improvements  put  upon 
the  farm,  some  of  the  witnesses  bear  out  the 
conclusion  of  Commissioner  Waddell  that  an 
orchard  of  520  trees  in  full  bearing,  planted 
and  grown  by  John  A.  Llghtner,  was  worth  to 
the  farm,  as  an  improvement,  only  $156,— 
that  is,  30  cents  per  tree;  while  others,  of  equal 
intelligence  and  bushiess  judgment,  apparent- 
ly, sustain  the  finding  of  Commissioner  Smith 
that  the  orchard  was  worth  to  the  farm  $1,0^, 
which  Is  $2  per  tree.  The  witnesses  last  re- 
ferred to,  says  Commissioner  Waddell,  estimat- 
ed the  present  value  of  the  orchard,  when  what 
is  desired  is  the  cost  of  trees  and  cost  of  plant- 
ing, etc.  This  view  would  seem  clearly  erron- 
eous when  it  is  remembered  that  the  purpose 
of  Inquiry  into  the  value  of  the  improvements 
put  upon  the  farm  by  John  A.  Llghtner  was  to 
ascertain  their  value  to  the  owner  of  the  farm 
when  John  A.  Llghtner  was  required  to  give 
it  up.  It  would  be  inequitable  to  allow  John 
A.  Lightner  only  the  cost  of  the  trees  and  of 
planting,  leaving  out  of  consideration  their 
value  when  in  full  bearing,  the  occupancy  of 
the  land,  the  care  and  attention  necessary  to 
them  for  years,  and  at  the  same  time  require 
hhn  to  pay  the  full  rental  value  of  the  farm 
through  all  of  the  time  from  the  planting  of 
the  orchard  to  the  time  the  farm  Is  taken  from 
him.  Especially  would  this  appear  so  in  view 
of  the  fact  that  A.  B.  Lightner  stood  by  for 
years,  and  allowed  his  son,  John  A.  Llghtner, 
to  put  costly  improvements  upon  this  fSarm,  as 
though  it  was  his  own. 

Under  the  circumstances  surrounding  these 
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parties,  and  taking  into  consideration  the  un- 
satisfactory and  conflicting  character  of  the 
erldence,  we  are  of  opinion  that  the  court  be- 
low should  have  simply  dismissed  the  cross  bill 
of  John  A.  Llghtner  filed  in  the  cause,  without 
attempting  to  adjust  the  accounts  between 
him  and  A  B.  Lightner,  deceased,  growing  out 
of  their  transactions  concerning  the  Buffalo 
Branch  farm,  thus  leaving  the  parties  where 
they  had,  by  their  manner  of  dealing,  placed 
themselves. 

The  decree  appealed  from  will  therefore  be 
reversed  and  annulled,  with  costs  to  appellant 

HARRISON  and  RIELY,  JJ.,  absent. 


(95  Va.  816) 

BARLBY  et  al.  v.  BYRD  et  aL 

(Supreme  Coart  of  Appeals  of  Virginia.     Nov. 
18,  18»7.) 

Action  to  Establish  Lost  Dbbd— Evxdbncic^ 
scvficibscy. 

1.  In  an  action  under  Code,  {§  2861-2804,  to 

establish  an  alleged  lost  deed,  and  to  remove 
cloud  from  title,  a  receipt  to  the  alleged  grantee 
from  his  attorney,  who  died  before  the  trial, 
which  recites  that  the  land  was  sranted  to  the 
alleged  grantor  in  said  deed,  and  conveyed  by 
him  and  wife  by  general  warranty  to  said  gran- 
tee, '*to  be  recorded  in  the  general  court  in  June 
next,*'  is  not  evidence  of  the  execution  of  said 
deed,  and  is  not  admissible  either  on  the  ground 
that  it  Is  a  part  of  the  res  gests,  or  that  it  is 
a  declaration  against  interest. 

2.  A  copy  from  the  records  of  a  trust  deed  of 
the  same  land  executed  by  the  alleged  grantee, 
and  reciting  a  conveyance  of  it  to  him  by  the 
alleged  grantor,  is  not  admissible,  where  such 
trust  deed  was  not  proved  so  as  to  entitle  it  to 
record,  and  hence  is  unsupported  by  evidence  ss 
to  its  authenticity. 

3.  A  certificate  of  the  auditor  of  public  ac- 
counts showing  that  the  alleged  grantee  was 
assessed  on  the  land  book  of  the  county  with 
taxes  on  said  land  for  a  certain  year  after  it 
is  alleged  the  deed  was  executed  is  wholly  insufll- 
dent  to  establish  the  execution  of  such  deed, 
even  if  admissible  for  such  purpose. 

4.  Intermediate  conveyances,  however  numer- 
ous, from  those  claiming  under  the  alleged  gran- 
tee, unaccompanied  by  possession  or  any  other 
circumstance,   cannot   serve   to   establish   such 

5.  In  an  action  brought  in  May,  1892,  to  set 
up  an  alleged  lost  deed  executed  some  time  be- 
tween December  80,  1795,  and  January  27, 1797, 
the  only  evidence  of  adverse  possession  by  plain- 
tiffs, who  bou^t  the  land  in  November,  1889, 
was  that  early  in  1890  they  employed  a  certain 
person  to  search  for  iron  ore  on  the  land,  and  he 
was  exigaged  in  such  business  at  various  times 
until  1891;  and  that  hi  1894  their  agent  posted 
notices  on  the  land  warning  trespassers.  Held 
insufllcient. 

6.  In  an  action  brought  in  May,  1892,  to  set 
up  an  alleged  lost  deed  executed  between  Decem- 
ber 30,  1895,  and  January  27,  1897,  plaintiffs' 
evidence  was  a  receipt  dated  March  10,  1796, 
to  the  alleged  grantee  from  his  attorney,  recit- 
ing that  the  land  was  aranted  to  the  alleged 
grantor  in  said  deed,  and  conveyed  by  him  and 
wife  by  general  warranty  to  the  alleged  gran- 
tee. •*to  be  recorded,"  etc.:  a  copy  from  the  rec- 
ords of  a  trust  deed  by  the  alleged  grantee  not 
proved  so  ss  to  entitle  it  to  record,  reciting  a 
conveyance  to  him  by  the  alleged  grantor;  a 
certificate  of  the  auditor  of  public  accounts 
showing  that  the  alleged  grantee  was  assessed  on 


the  land  book  of  the  county  for  the  year  1801 
with  taxes  on  the  land;  a  line  of  conveyances 
from  1797  to  the  time  of  the  trial,  claiming 
title  under  said  deed,  the  land  being  several 
times  the  subject  of  judicial  sale  during  such 
period;  and  that  plaintiffs,  who  bought  m  No- 
vember, 1889,  employed  a  certain  person  early 
in  1890  to  search  for  iron  ore  on  tne  land,  and 
he  was  engaged  in  such  business  at  various  times 
until  1891;  and  that  in  1894  theb  agent  posted 
notices  on  the  land,  warning  trespassers.  Held 
insufficient. 

7.  The  court  could  not  with  propriety  certify 
that  it  was  clearly  satisfied  as  to  me  ownership 
of  the  land  shown  by  the  survey  and  plat,  and 
that  there  was  no  controversy  about  such  own- 
ership, as  required  by  Code,  S  2364,  where  the 
answer  denied  the  whole  equity  of  the  bill, 
though  it  set  up  much  affirmative  matter,  and 
defendants  offered  no  evidence. 

Appeal  from  drcult  court,  Bath  county. 

Bill  by  Louis  C.  Barley  and  others  against 
John  T.  Byrd  and  others.  From  a  decree  dis- 
missing the  bill,  plaintiffs  appeaL    Affirmed. 

James  R.  Caton  and  John  Oritcher,  Jr.,  for 
appellants.  Blder  &  Blder,  McAllister  &  Mc- 
Allister, and  Chas.  P.  Jones,  for  appellees. 

KEITH,  P.  This  is  a  bin  filed  in  the  dicuit 
court  of  Bath  county  by  Barley  and  others, 
who  claim  to  be  the  owners  of  41,000  acres  of 
hind  located  in  Bath,  Highland,  Rockbridge, 
and  Augusta  counties,  granted  in  December, 
1795,  by  the  governor  of  Vhrginia  to  Thomas 
Wilson,  a  title  to  which,  it  is  alleged,  by  sun- 
dry intermediate  conveyances,  has  become  vest- 
ed in  the  plaintiffs.  It  is  averred  that  there 
Is  a  cloud  upon  that  title  by  reason  of  the  loss 
and  destruction  of  a  certain  deed  from  Thomas 
WUson  and  wife  to  James  Wilson,  executed 
some  time  between  the  30th  of  December, 
1795,  and  January  27,  1797;  and  the  object  of 
this  bill  is  to  have  a  decree  setting  up  the  said 
deed,  and  for  further  and  general  relief  in  the 
premises.  With  this  bill  a  Uirge  number  of 
exhibits  are  filed.  The  hehrs  of  Thomas  Wil- 
son, the  alleged  grantor  In  the  lost  deed,  did  not 
answer  the  bill,  but  answers  are  filed  by  quite 
a  number  of  the  defendants,  denying  that  the 
complainants  are  owners  of  the  land  hi  the  bill 
mentioned,  and  averring  that  they  (the  respond- 
ents) are  in  possession  of  large  parts  of  the 
said  tract  of  41,000  acres  which  they  hold  ad- 
versely to  the  complainants,  under  titles  de- 
rived through  grants  from  the  commonwealth. 
Depositions  were  taken  upon  behalf  of  the 
plaintiffs,  but  no  evidence  was  submitted  on 
the  part  of  the  defendants;  and,  the  cause  com- 
ing on  to  be  heard  upon  the  bill,  exhibits,  an- 
swers of  certain  defendants,  and  other  evi- 
dence, the  circuit  court  of  Bath  county  dis- 
missed the  bill;  and  thereupon  Barley  and 
others  applied  for  and  obtained  an  appeal  from 
one  of  the  judges  of  this  court 

The  appeUants  filed  their  bill  under  sections 
2361  to  2364  of  the  Code,  both  Inclusive,  which 
are  as  follows: 

"Sec.  2361.  If  any  record  or  paper  constitut- 
ing a  link  in  the  chain  of  title  to  any  tract  or 
parcel  of  land  in  this  state,  has  been  or  shall 
be  lost  or  destroyed,  and  no  authenticated  copy 
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thereof  can  be  found.  It  shall  be  lawful  for  the 
person  ox*  persons,  daimlng  the  ownership  of 
such  tract  or  parcel  of  land  to  file  in  the  circuit 
court  of  the  county,  or  circuit  or  corporation 
court  of  the  corporation,  in  which  said  land, 
or  the  greater  part  thereof,  is  situated,  a  bill 
in  equity,  setting  forth  the  chrcumstances  of 
such  loss  or  destruction,  and  giving  a  history 
of  the  title  and  possession  of  such  tract  or 
parcel  of  land,  and  a  full  description  thereof, 
with  the  names  of  the  persons  in  possession  of 
the  co-terminous  parcels.  All  persons  appear- 
ing to  have  an  Interest  in  such  lands,  or  to  be 
in  possession  thereof,  or  of  any  adjoining  par- 
cel, shall  be  either  plaintiffs  or  defendants, 
and  the  proceedings  to  mature  the  cause  shall 
be  the  same  as  in  other  suits  in  equity,  except 
that  in  every  case  there  shall  be  an  order  of 
publication,  setting  forth  briefly  the  purpose  of 
the  proceeding  and  notif;ying  all  persons  inter- 
ested to  appear  and  look  after  their  interests. 

"Sec.  2362.  When  the  suit  is  ready  for  hear^ 
ing,  the  court  may  make  an  order  of  survey, 
to  be  executed  by  such  person  as  the  court 
may  appoint,  requiiing  a  complete  survey  and 
plat  of  the  land  In  question  to  be  made  and 
returned,  showing  its  connection  with  co-ter- 
minous tracts,  and  any  other  drcumstanoes  n&c- 
essary  for  its  thorough  identification. 

'*Sec.  2363.  Upon  the  return  of  such  survey 
and  plat,  testtanony  may  be  taken  as  in  other 
suits  in  equity,  but  no  notkse  of  the  taking  of 
such  testimony  need  be  given  to  any  defendant 
who  has  not  appeared  and  answered  the  bill. 

"Sec.  2364.  If,  upon  such  survey  and  plat, 
and  upon  the  other  facts  hi  the  cause,  the  court 
shall  be  clearly  satisfied  of  the  ownership  of 
the  tract  or  parcel  of  land  shown  by  such  sur- 
vey and  plat,  and  that  there  is  no  controversy 
about  such  ownership,  it  shall  certify  the  same 
of  record,  and  shall  make  such  order  concern- 
ing the  costs  as  may  seem  proper." 

In  the  argument  before  this  court  it  was 
contended  that.  If  the  appellants  were  not  en- 
titled to  relief  by  virtue  of  these  sections,  they 
had  made  out  a  case  which  entitled  them  to 
relief  under  the  general  Jurisdiction  exercised 
by  courts  of  equity  to  set  up  lost  papers.  The 
evidence  relied  upon  to  establish  the  execu- 
tion and  contents  of  the  deed  from  Thomas 
Wilson  and  wife  to  James  Wilson,  the  loss  of 
which  is  alleged^  consistch- 

First  Of  a  receipt  or  memorandum  signed 
by  Bushrod  Washington,  who  was  the  attor- 
ney at  law  of  James  Wilson,  the  grantee  in 
the  said  deed.  This  memorandum  is  dated 
March  10,  1796,  and  is  as  follows: 

"44,000  acres  in  Bath  county,  35,000  acres  in 
Bath  county,  30,000  acres  in  Bath  county,  41,- 
•00  acres  in  Bath  county,  40,000  acres  in  Ran- 
dolph county,  57,000  acres  in  Wythe  county,— 
total,  247,000;"  and  underneath  this:  "221,458, 
making  an  aggregate  of  468,458  acres."  Then 
written,  it  may  be  conceded,  in  the  handwrit- 
ing of  Washington,  is  the  following  statement: 
"These  lands  are  glinted  to  Thomas  Wilson, 
and  by  him  and  wife  conveyed,  with  general 
warranty,  to  James  Wilson  of  Philadelphia, 


to  be  recorded  in  the  general  court  In  June 
next" 

It  appears  that  this  memorandum  was  found 
among  the  papers  of  James  Wilson  which  were 
in  the  possession  of  his  laJBt  surviving  hehr, 
Miss  HolUngsworth  of  Philadelphia,  who 
many  years  before  her  death  placed  it,  togeth- 
er with  other  papers  of  James  Wilson,  in  the 
hands  of  Galloway  G.  Morris,  her  relative  and 
business  agent.  The  antiquity  of  this  Instru- 
ment and  its  authenticity  may  be  considered 
as  established  by  the  proof  in  the  cause. 

Secondly.  The  recital  contained  in  the  deed 
of  trust  made  by  James  Wilson  and  wife  to 
Thomas  Fitssimmons  and  others,  for  the  ben- 
efit of  Wilson's  creditors.  This  deed  contains 
a  recital  that  the  land  is  the  same  as  that  de- 
scribed in  the  patent  of  Thomas  Wilson,  re- 
corded in  the  land  office  at  Richmond,  and  that 
the  said  land  was  conveyed  by  Thomas  Wil- 
son and  wife  to  James  Wilson  in  fee  simple, 
by  deed  duly  executed. 

Third.  The  certificate  of  the  auditor  of  pub- 
lic accounts  showing  that  the  said  lands  were 
assessed  to  James  Wilson  as  early  as  1801, 
and  that  the  state  taxes  had  been  paid  by 
those  claiming  under  James  Wilson  and  his 
grantees. 

f'ourth.  A  line  of  conveyances  from  1797  to 
the  present  time,  claiming  title  to  the  said 
land  under  the  deed  sought  to  be  established; 
the  land  having  been  several  times,  during 
the  period  named,  the  subject  of  Judicial  sale. 

Fifth.  The  actual  possession  of  the  land  by 
the  petitioners  from  1889  to  the  present  time, 
claiming  title  under  the  alleged  lost  Instru- 
ment; and  the  further  facts  that  the  heirs  of 
Thomas  Wilson  (who  were  made  parties  to 
this  suit)  have  never  asserted  any  title  ih&e- 
to;  that  there  is  no  proof  of  any  holding  of 
said  land  adverse  to  the  petitioners;  and  that 
only  one  patent,  of  41,000  acres  of  land,  in 
Bath  county,  to  Thomas  Wilson,  ever  issued. 

We  will  examine  this  evidence  in  the  axd&r 
in  which  it  has  been  set  out 

The  memorandum  signed  by  Bushrod  Wash- 
ington is  relied  upon,  first,  as  an  entry  made 
by  one  since  deceased  In  the  course  of  profes- 
sional employment,  Washington  acting  in  the 
premises  as  the  agent  or  attorney  for  James 
Wilson,  and  being  a  person  capable  of  speak- 
ing as  to  the  nature  and  character  of  the  in- 
strument The  question  here  is  not  as  to  the 
authenticity  of  this  paper.  That  may  be  con- 
ceded. What  is  its  effect  as  proof  in  this  case 
against  the  defendants? 
-  In  the  case  of  Price  v.  Earl  of  Torrington, 
1  Smith,  Lead.  Gas.  536,  it  was  held  that  "in 
an  action  for  beer  sold  and  delivered,  in  oirder 
to  prove  the  delivery  a  book  was  put  in  con- 
taining an  account  of  the  beer  to  be  deliv- 
ered by  the  plalntHTs  drayman,  and  which  it 
was  the  duty  of  the  drayman  to  sign  daily. 
The  drayman  who  had  signed  the  account  of 
the  beer  delivered  the  defendant  being  dead, 
the  book  was  admitted  in  evidence,  on  proof 
of  his  handwriting";  and  the  doctrine  of  thLs 
case  has  been  approved  in  Vh'ginia.    Lewis  v. 
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Norton,  1  Wash.  (Va.)  76;  Downer  v.  Mor- 
rison, 2  Grat.  250.  Bnt  we  agree  with  coim- 
•el  for  appellees  that  the  rule  in  Virginia  has 
neyer  been  extended  beyond  trades  and  busi- 
nesses where  it  was  the  usual  and  ordinary 
eoBtom  to  keep  books  in  which  entries  of  the 
dally  bnslness  are  regularly  made.  We  have 
been  cited  to  no  such  case,  and  we  ourselves 
have  been  unable  to  find  any  such  case.  It  Is 
conceded  that  the  admission  of  such  evidence 
is  in  derogation  of  the  ordinary  rules  govern- 
ing the  admissibility  of  evidence,  and  rests, 
as  it  has  been  said,  upon  *'moral  necessity"; 
and  the  operation  of  the  exception  is  '^limited 
to  the  character. of  the  dealing  to  which  the 
law  has  ascribed  prima  facie  a  destitution  of 
the  ordinary  means  of  proof,  viz.  the  dally 
Bale  and  barter  of  merchandise  and  other  com- 
modities, the  performance  of  services  and  let- 
ting of  articles  of  hire,  and  probably  the  pay- 
ment from  time  to  time  of  money  placed  on 
deposit,— circumstances  so  frequent  In  occur- 
rence, and  so  trivial  in  their  individual 
amount,  that  the  procurement  of  formal  proof 
could  not  be  expected,  and  would  not  com- 
pensate for  the  time  necessary  for  the  pur- 
pose." Were  it  conceded  that  Bushrod  Wash- 
ington was  the  attorney  at  law  of  James  Wil- 
son, we  know  of  no  authority  or  principle  of 
the  law  of  evidence  which  would  Impute  to  a 
memorandum  made  by  him  the  effect  which 
is  claimed  for  the  paper  in  question,  which  is 
that  his  statement  above  quoted  is  in  itself 
evidence  of  the  execution  of  a  deed  from 
Thomas  Wilson  and  wife  to  James  Wilson, 
conveying  title  from  the  grantors  to  the  gran- 
tee of  41,000  acres  of  land. 

Xt  is  claimed  that  the  memorandimi  of 
Washington  is  admissible  as  a  declaration 
against  his  Interests,  because  he  thereby  ad- 
mits the  possession  of  the  deed,  receipts  to 
James  Wilson  for  it,  and  charges  himself  with 
its  custody.  If  this  were  a  controversy  be- 
tween James  Wilson  and  Bushrod  Washing- 
ton or  those  claiming  under  him,  there  might 
be  force  In  this  contention,  but  not  under  the 
circumstances  of  this  case.  Neither  Bushrod 
Washington  nor  any  person  In  privity  with 
him  is  in  any  degree  concerned  in  this  litiga- 
tion, or  can  In  any  degree  be  benefited  or 
prejudiced  by  his  admissions  as  such;  and,  as 
Is  pointed  out  by  counsel  for  appellees  In  their 
brief,  the  memorandum  does  not,  in  point  of 
fact,  admit  the  possession  of  the  deeds  to  be 
In  Washington. 

It. is  contended  In  the  third  place  that  this 
memorandum  is  evidence,  because  it  Is  a 
part  of  the  res  gestaj;  that  "it  was  a  con- 
comitant of  the  transaction,  immediately  con- 
nected with  it  and  explains  it" 

The  transaction  to  be  explained,  or  rather 
to  be  proved,  is  the  deed  from  Thomas  Wil- 
son and  wife  to  James  Wilson,  and  the  "res 
gestee"  would  be  facts  and  circumstances  at- 
tending its  execution.  The  most  that  can  be 
ittJd  of  this  memorandum  Is  that  it  is  a  state- 
ment made  by  Bushrod  Washington  that  cer- 
tain lands  were  granted  to  Thomas  Wilson,  and 


by  him  and  wife  conveyed,  with  general 
warranty,  to  James  Wilson,  but  that  state- 
ment is  in  no  sense  connected  with  the  exe- 
cution of  the  deed  referred  to.  The  written 
memorandum  neither  accompanies  nor  ex- 
plaiDB  the  fact  In  issue,  which  is  whether  or 
not  a  certain  deed  from  Thomas  Wilson  to 
James  was  ever  executed;  and,  to  constitute 
a  part  of  the  res  gestae,  it  must  be  '*so  con- 
nected with  the  very  transaction  or  fact  un- 
der investigation  as  to  constitute  a  part  of 
it"    Hayne's  Case,  28  Grat.  946. 

We  are  of  opinion  that  the  Washington 
memorandum,  viewed  In  any  aspect,  does  not 
tend  to  prove  the  execution  of  the  deed  from 
Thomas  to  James  Wilson. 

Next,  as  to  the  recital  contained  In  the 
deed  of  trust  of  date  January  29,  1797. 

The  original  of  this  deed  Is  not  produced, 
nor  Is  Its  absence  accounted  for.  It  appears 
to  have  been  recorded  in  the  city  of  Philadel- 
phia, where  none  of  the  lands  embraced  in 
rt  were  situated,  upon  proof  and  authentica- 
tion wholly  Insufllcient  to  have  admitted  It 
to  record  then  or  at  any  subsequent  time  in 
Virginia.  This  deed,  thus  Insufficiently  au- 
thenticated, was,  as  a  matter  of  fact,  re- 
corded in  Bath  county,  Id  1858;  and  it  Is  a 
copy  from  the  records  of  Bath  county  which 
is  now  relied  upon.  There  are  cases  in 
which  copies  of  deeds  properly  attested  for 
recordation,  but  recorded  In  a  county  where 
none  of  the  lands  conveyed  In  it  are  situ- 
ated, and  which  were  therefore  not  properly 
admitted  to  record  in  that  county,  have  been 
received  as  secondary  evidence. 

In  Van  Gunden  v.  Iron  Co.,  8  O.  O.  A.  294, 
62  Fed.  838,  a  certified  copy  of  a  deed  re- 
corded in  1823,  in  a  county  in  Virginia  where 
a  part  of  the  land  conveyed,  though  no  part 
of  that  in  controversy,  was  situated,  was  of- 
fered-and  admitted  in  evidence.  It  will  be 
observed  that  In  that  case  the  deed  was 
properly  authenticated;  that  It  was  recorded 
in  the  county  in  which  a  part  of  the  lands 
conveyed  by  it  were  situated;  and  it  was  ad- 
mitted along  with  other  evidence  for  certain 
purposes,  which  need  not  here  be  mentioned, 
the  court  cautioning  the  Jury  that  ft  could 
not  be  considered  as  constructive  notice. 

But  the  case  before  us  Is  whoUy  different 
Here  the  deed  an  alleged  copy  of  which  is 
relied  upon  was  never  proved  so  as  to  entitle 
it  to  recordation  in  Virginia.  It  stands,  then, 
wholly  unsupported  by  evidence  as  to  Its 
authenticity,  and  it  cannot  be  that  a  paper 
can  be  Introduced  as  secondary  evidence  of 
the  existence  and  contents  of  a  lost  instru- 
ment of  which  it  is  claimed  to  be  a  copy, 
when  there  is  no  proof  of  Its  authenticity  as 
such. 

The  certificate  of  the  auditor  of  public  ac- 
counts showing  that  James  Wilson  was  as- 
sessed on  the  land  book  of  Bath  county  for 
the  year  1801,  with  taxes  upon  a  tract  of 
41,000  acres  of  land,  if  admissible  for  any 
such  purpose,  Is  wholly  Inadequate  to  estab- 
lish the  execution  ana  existtiuce  of  a  deed 
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from  Thomas  to  James  Wilson.  Nor  can 
evidence  of  Intermediate  conveyances,  how- 
ever numerous,  from  those  claiming  under 
James  Wilson,  unaccompanied  hj  possession 
or  any  other  circumstance,  serve  to  establish 
the  deed  In  question.  Of  the  actual  posses- 
sion of  the  land  by  appellants,  the  proof  is 
meager,  unsatisfactory,  and  wholly  insuffi- 
cient to  affect  in  any  degree  the  rights  of  the 
parties  to  this  controversy. 

The  only  evidence  upon  the  subject  is  to 
be  found  In  the  deposition  of  Robert  J.  Thom- 
as, who,  in  answer  to  the  question,  "How 
long  have  you  been  in  possession  of  the  said 
land?'  states  as  follows:  "We  bought  the 
land  in  November,  1888.  Early  in  1890  we 
employed  A.  J.  Turner,  who  lives  near  Long- 
dale,  Virginia,  to  search  for  iron  ore  on  this 
tract  of  land,  and  he  was  so  engaged  at  vari- 
ous times  until  the  spring  of  1891.  In  either 
January  or  February,  1891,  we  employed 
W.  C.  Craig,  our  agent,  to  look  after  the 
land,  which  he  continued  to  do  until  Jos. 
Lawrence  bought  John  Crltcher,  Jr.'s,  inter- 
est, on  or  about  February  1,  1892.  Then  E. 
Lw  Mattice  had  general  supervision  of  the 
iand,  and  on  October  6,  1894,  we  appointed 
R  H.  Terrell  as  our  agent,  who  still  has.  it  In 
charge.  And,  in  putting  our  agents  in  charge, 
we  gave  them  instructions  to  do  whatever 
was  necessary  to  protect  our  interests  in  the 
property,  and  to  exercise  the  rights  of  own- 
ership over  the  said  property.  By  our  di- 
rections, Mr.  Terrell  posted'  about  two  hun- 
dred (200)  of  these  notices  over  the  land. 
One  copy  is  herewith  filed  with  these  deposi- 
tions, marlced  'Exhibit  R.  J.  T.,  No.  1,'  and 
therefore  we  have  been  in  possession  since 
1889." 

The  notices  referred  to  in  this  answer 
merely  warn  all  persons  cutting  timber,  rail- 
road ties,  tan  bark,  or  hauling  the  same,  or 
in  any  manner  trespassing  upon  the  tract  of 
land  known  as  the  Wilson  survey,  the  bound- 
aries of  which  have  recently  been  defined  by 
a  survey  ordered  in  the  equity  cause  of  Bar- 
ley et  al.  against  Byrd  et  aL,  that  they  would 
be  prosecuted  to  the  full  extent  of  the  law. 
The  sole  act  of  possession,  therefore,  was  the 
employment  of  Turner  to  search  for  iron  ore, 
and  in  this  business  he  was  engaged  at  va- 
rious times  until  1891.  The  suit  was  brought 
in  May,  1892.  Two  years  thereafter  the 
agent  Terrell  posted  the  notice  against  tres- 
passing, and  this  is  the  whole  evidence  as 
to  the  possession  on  the  part  of  the  appel- 
lants and  those  under  whom  they  claim.  As 
affecting  the  rights  of  parties  to  this  contro- 
versy, this  proof  amounts  to  nothing.  See 
Taylor's  Devisees  v.  Burnsides,  1  Grat  168, 
and  Overton's  Heirs  v.  Davisson,  Id.  216. 

Courts  of  equity,  in  exercising  their  juris- 
diction to  set  up  a  lost  instrument,  which  is 
to  constitute  a  muniment  of  title,  *  require 
strong  and  conclusive  proof  of  its  former  ex- 
istence, its  loss,  and  its  contents.  Thomas 
V.  Kibble  (Va.)  24  S.  E.  241. 

We  are  of  opinion  that  the  evidence  pre- 


sented in  this  record,  such  as  It  is,  falls  very 
far  short  of  meeting  these  requirements.  Nor 
do  we  think  that  the  circuit  court  could,  un- 
der section  2364,  have  wfth  propriety  certi- 
fied that  it  was  clearly  satisfied  as  to  the 
ownership  of  the  tract  or  parcel  of  land 
shown  by  the  survey  and  plat,  and  that  there 
was  no  controversy  about  such  ownership. 
It  is  true  that  much  that  is  contained  in  the 
answers  filed  is  of  an  affirmative  character, 
and,  being  unsupported  by  proof,  the  an- 
swers are  to  that  extent  unavailing;  but 
denying,  as  they  do,  the  whole  equity  of  the 
bill,  the  plaintiffs  were  put  upon  proof  of  their 
case,  and  the  defendants  had  a  right  to  rely 
upon  the  weakness  of  the  case  disclosed  by 
the  plaintiffs.  It  cannot  be  said  that  the  de- 
fendants have  failed  to  create  a  controversy 
because  they  have  refrained  from  introducing 
evidence  to  refute  the  case  made  in  the  bill, 
which  is  denied  in  their  answers,  and  is  un- 
supported by  sufficient  proof  upon  the  part 
of  the  plaintiffs. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court,  and  it  Is  there- 
fore affirmed. 

(96  Va.  2Si) 

BLAKEMORE  v.  WISE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

18,  1897.) 

JuDOMBXT  LiKNs— Priority. 

1.  Where  a  grantee  of  land  fails  to  record 
his  deed  until  after  a  judgment  is  obtained 
against  the  grantor,  the  Hen  of  the  judgment 
plaintiff  will  not  be  postponed,  as  to  other  land 
of  the  grantor,  to  liens  of  judgments  rendered 
after  such  deed  was  recorded,  because  such 
judgment  plaintiff  voluntarily  released  his  lien 
on  the  land  conveyed. 

2.  Nor  will  such  lien  be  postponed  because  the 
deed  reserved  a  vendor's  lien,  and  such  judgment 
plaintiff  did  not  require  the  money  due  from  the 
grantee  to  the  grantor  to  be  applied  in  reduc- 
tion or  payment  of  his  judgment 

Appeal  from  circuit  court,  Rockingham 
county. 

Three  actions,— one  by  Harris  0.  Blake- 
more  against  J.  Waller  Davis,  one  by  J.  A. 
Patterson  against  the  same  defendant,  and 
another  by  J.  W.  Wise  against  the  same  de- 
fendant,—in  which  judgments  were  rendered 
for  plaintiffs.  From  a  decree  postponing  the 
judgment  lien  of  plaintiff  Blakemore  to  the 
liens  of  Patterson  and  Wise  on  certain  land 
of  the  judgment  defendant,  Blakemore  ap- 
peals.    Reversed. 

Herring  &  Herring  and  G^.  Q.  Grattan,  fot 
appellant.  Sipe  &  Harris,  Boiler  &  Martx, 
and  T.  N.  Haas,  for  appellees. 

HARRISON,  J.  This  controversy  involves 
the  right  to  priority  between  certain  Judg- 
ment lien  creditors  of  J.  Waller  Davis.  A 
number  of  subsequent  liens  are  audited,  but, 
in  considering  the  question  presented,  it  is 
only  necessary  to  mention  the  following  Judg- 
ments: 

(1)  One  confessed  and  docketed  February  1, 
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18&l»   In  favor  of  the  appellant,   Harris  C. 
Blakx^more. 

(2)  One  coDfeBsed  and  docketed  July  27, 
18M,  in  favor  of  the  appellee  J.  A.  Patterson. 

(3)  One  confessed  and  docketed  August  10, 
IS&i,  In  favor  of  the  appellee  J.  W.  Wise. 

These  judgments  rest  as  liens  upon  the  fol- 
lowing real  estate  owned  by  the  debtor,  Da- 
vis: 

(1)  A  tract  of  222  acres,  2  roods,  27  poles, 
upon  which  there  is  a  prior  deed  of  trust  se- 
curing unpaid  purchase  mohey,  supposed  to 
amount  to  the  value  of  the  land. 

(2)  A  tract  of  112  acres,  28  poles,  which  Is 
ftee  of  incumbrance  prior  to  sal^  judgments. 

On  October  1,  1891,  the  judgment  debtor 
sold  and  conveyed  06  acres,  2  roods,  13  poles 
of  land  to  one  Robert  Skinner,  who  failed  to 
record  his  deed  until  March  19,  18&1.  It  thus 
appears  that  the  judgment  In  favor  of  the  ap- 
pellant, Blakemore,  dated  February  1,  189^ 
attached  as  a  lien  to  the  Skinner  land  before 
his  deed  was  recorded,  while  the  judgments 
In  favor  of  Patterson  and  Wise,  respectively, 
were  subsequent  in  time  to  the  recordation  of 
that  deed,  and  bound  only  the  two  first-named 
tracts,  still  owned  by  I>avis. 

On  September  10,  1894,  Robert  Skinner  bor- 
rowed $2,080,  and  secured  the  same  by  deed 
of  trust  on  the  land  bought  by  hhn  from  Da- 
vis. In  this  deed  the  appellant,  Harris  C. 
BL'ikemore,  united;  releasing  the  lien  of  his 
judgment  as  to  the  Skinner  land. 

It  is  contended  that  inasmuch  as  the  appel- 
lant, Blakemore,  held  the  first  judgment  Uen 
upon  the  three  tracts  of  land,  and  voluntarily 
released  the  same  as  to  the  Skinner  tract,  he 
had  thereby  limited  his  security,  to  the  preju- 
dice of  Patterson  and  Wise,  and  should  there^ 
fore  be  postponed  to  them,  to  the  extent  of 
the  value  of  the  property  released.  The  cir- 
cuit court  took  this  view,  and  decreed  accord- 
ingly, and  it  is  from  this  decree  that  Blake- 
more has  appealed. 

To  invoke  the  doctrine  of  marshaling  securi- 
ties, both  sources  of  payment  must  belong  to 
the  common  debtor.  The  equity  is  not  in- 
voked against  the  doubly-secured  creditor,  but 
against  the  common  debtor,  and  cannot  be  In- 
voked against  the  common  debtor  If  that 
course  would  trench  upon  the  rights,  or  oper- 
ate to  the  prejudice,  of  the  creditor  entitled  to 
the  double  fund.  Adams,  Eq.  (5th  Am.  Ed.) 
marg.  page  272;  Russell  v.  Randolph,  26  Grat 
717.  718. 

In  the  case  at  bar,  both  securities  held  by 
the  appellant,  Blakemore,  did  not  belong  to 
Uie  common  debtor,  Davis.  The  judgment 
of  appellant  bound  the  lands  owned  by  Davis, 
and  also  the  land  owned  by  Skinner.  Davis 
had  no  property  rights  in  the  land  he  had 
aold  and  conveyed  to  Skinner.  The  purchase 
money  secured  by  vendor's  lien  was  a  mere 
chose  In  action,  passing  to  whomsoever  the 
bonds  representing  the  deferred  payments 
mii^fat  be  assigned.  Appellant's  judgment  was 
not  a  Hen  on  this  chose  in  action,  but  it  was 
an  express  statutory  lien  upon  the  land,  as  a 


result  of  the  failure  of  Skinner  to  record  his 
deed  before  the  judgment  was  docketed. 

Patterson  and  Wise  were  not  injured  by 
Blakemore  releasing  his  lien  on  the  Skinner 
land.  They  had  no  lien  on  that  land,  and  were 
junior  lienors  on  the  Davis  land.  Their  situa- 
tion would  be  the  same  if  Blakemore  had  not 
made  the  release;  for  the  primary  security  of 
Blakemore  was  the  land  still  owned  by  Davis, 
and  Skinner  could  have  compelled  him  to  ex- 
haust that  before  resorting  to  his  land,  which 
was  the  ultimate  security. 

It  Is  contended  that  the  unpaid  purchase 
mon^y  due  from  Skinner  to  Davis  was  a  "com- 
mon fund,"  and  primarily  liable  to  the  pay- 
ment of  Blakemore's  judgment;  that,  when 
Blakemore  released  his  lien  on  the  Sldnner 
land,  it  was  his  duty  to  have  had  the  unpaid 
purchase  money  due  from  Skinner  applied  to 
his  judgment,  to  the  relief  of  Patterson  and 
Wise;  and  that  his  failure  to  do  this  is  ground 
in  equity  for  postponing  him  to  the  junior  judg- 
ment in  favor  of  Patterson  and  Wise. 

There  is  no  evidence  in  the  case  showing 
what  the  amount  of  this  unpaid  purchase  mon- 
ey was.  The  deed  from  Davis  to  Skinner  re- 
cites that  Skinner  on  the  Ist  of  October,  1891, 
executed  his  bonds  for  six  annual  deferred  pay- 
ments of  $600  each;  but  what  became  of  these 
bonds,  how  many  of  them  were  unpaid,  or  who 
held  such,  if  any,  as  were  unpaid  on  the  10th 
of  September,  189^,  when  Blakemore  released 
the  lien  of  his  judgment  upon  the  Sldnner  land, 
does  not  appear. 

Upon  the  facts  disclosed  by  the  record,  there 
was  no  obligation  resting  upon  Blakemore  to 
take  any  steps  to  make  his  judgment  out  of 
any  unpaid  purchase  money  due  from  Skinner 
to  Davis.  He  had  no  lien  on  the  purchase 
money  in  the  hands  of  Skinner,  no  suit  was 
pending  in  which  he  could  ask  to  have  such  a 
fund  so  applied,  no  execution  had  been  Issued 
on  his  judgment,  and  there  was  no  Uen,  ei- 
ther legal  or  equitable,  that  he  could  enforce 
against  the  bonds  representing  said '  purchase 
money.  The  law  gave  Blakemore  a  lien  on 
his  debtor's  land,  and  he  had  a  right  to  rest 
upon  that  lien,  vrithout  pursuing  his  debtor's 
personal  property.  He  was  under  no  oUlga- 
tlon  in  respect  to  the  claims  of  Patterson  and 
Wise;  their  judgments  were  obtained  befort 
his  lien  was  released  as  to  the  Skinner  land; 
they  had  equal  notice  of  the  recorded  deed, 
showing  that  the  vendor's  lien  was  reserved  to 
.secure  Skinner's  purchase  money;  and,  their 
liens  being  less  well  secured,  they  were  more 
interested  than  Blakemore  in  having  that  pur- 
chase money  applied  to  the  judgments  against 
the  common  debtor. 

Skinner  had  a  right,  before  any  suit  was 
brought  or  execution  issued,  to  pay  his  pur- 
chase money  to  Davis;  and  in  this  case  he  ran 
no  risk  in  doing  so,  for  the  land  still  held  by 
Davis  was  ample  to  satisfy  the  Blakemore 
judgment 

The  court  is  of  opinion  that  the  appellant, 
Harris  G.  Blakemore,  did  not  prejudice  his 
rights  by  releasing  the  lien  of  his  judgment  as 
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to  the  Skinner  land,  and  is  entitled  to  have 
said  Judgment  satisfied  from  the  proceeds  of 
sale,  as  the  first  lien  on  the  tract  of  112  acres, 
28  poles,  of  land  owned  by  J.  Waller  Daris, 
and  as  the  second  lien  on  the  tract  of  222  acres, 
2  roods,  27  poles,  owned  by  said  Davis;  the 
unpaid  purchase  money  due  from  Davis  being 
the  first  lien  on  the  last-named  tract 

For  these  reasons  the  decree  appealed  from 
must  be  reversed  and  annulled,  in  so  far  as  it 
is  herein  declared  to  be  erroneous,  and  in  other 
respects  affirmed,  and  the  cause  remanded  to 
the  circuit  court  for  further  proceedings  there- 
in in  accordance  with  the  views  expressed  in 
this  opinion. 

(95  Va.  326) 

MOORE  LIMB  CO.    v.   RICHARDSON'S 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia..    Nor. 

18,  1807.) 

Fellow  Servants— Assumption  of  Risks—Pub- 
LiCATjoN  OF  Roles. 

1.  One  who  is  a  member  of  the  same  gang, 
doing  tlie  same  work,  and  receiving  the  same  pny 
as  the  others,  but  acts  as  a  leader  or  forenum 
in  the  work,  is  not  a  vice  principal,  but  a  fel- 
low servant. 

2.  An  employ^  does  not  assume  "all"  the  risks 
incident  to  his  employment,  but  only  such  .is  are 
"ordinarily"  incident  to  the  employment. 

3.  Failure  to  adopt  and  publish  safe  and 
proper  rules  for  the  regulation  of  business  is  not 
negligence,  unless  it  appears  from  the  nature  of 
the  work  in  which  the  servants  are  engaged 
that  the  master,  in  the  exercise  of  reasonable 
care,  should  liave  foreseen  and  anticipated  the 
necessity  for  such  rules. 

Appeal  from  circuit  court,  Botetour  county. 

Action  by  Rlchardson*s  administratrix  against 
the  Moore  Lime  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Cabell  &  Cabell  and  R.  L.  Parrish,  for  appel- 
lant. F.  G.  Woodson  and  C.  M.  Lunsford,  for 
appellee. 


BUCHANAN,  J.  While  working  as  a  day 
laborer  for  the  defendant  company  (plaintiff 
in  error  here),  the  plaintiff's  intestate  received 
injuries  which  caused  his  death.  This  action 
was  brought  to  recover  damages  therefor,  and 
upon  the  trial  a  Judgment  was  rendered  against 
the  defendant  company. 

The  first  assignment  of  error  is  to  the  action 
of  the  court  in  giving  certain  instructions  for 
the  plaintiff,  and  the  second,  for  refusing  to 
give  certain  instructions  asked  for  by  the  de- 
fendant, and  for  modifying  another.  These 
assignments  of  error  will  be  considered  to- 
gether. 

The  objection  made  by  the  plaintiff  that  the 
bills  of  exception  upon  which  these  assign- 
ments of  error  are  based  are  insufficient  is  not 
well  taken.  The  bills  of  exception  show  that 
the  defendant  objected  to  each  and  ail  of  the 
Instructions  given  for  the  plaintiff,  and  also  to 
the  action  of  the  court  in  refusing  to  give  the 
rejected  instructions  and  in  modifying  another 
instead  of  giving  it  as  offered.     They  are  in  the 


usual  form  whore  the  action  of  the  court  apon 
instructions  Is  excepted  to,  and  are  sufficient. 

The  objections  made  to  the  plaintiff's  In- 
structions numbered  1,  2,  and  7  were  atian- 
doned  in  oral  argument 

The  plaintilTs  instruction  numbered  3  ongbt 
not  to  have  been  given.  Although  the  Jury 
may  have  believed  all  the  fiicts  upon  which 
it  was  based,  Whitmer,  who  was  acting:  as 
the  foreman  or  leader  of  the  gang  of  hands 
of  which  the  plaintilTs  intestate  was  a  mem- 
ber when  injured,  was  not  the  representative 
of  the  defendant  company,  bat  was  a  fellow 
servant  with  the  deceased. 

And  for  the  same  reason  that  the  plalntUTa 
instruction  No.  3  should  not  have  been  g^iven, 
the  eighth  instruction  offered  by  the  defendant 
and  rejected  by  the  court  should  have  been 
given. 

The  evidence  tends  to  prove  that  the  defend- 
ant company  was  eugaged  In  the  business  of 
quarrying  limestone,  burning  lime,  and  In 
shipping  both  lime  and  limestone,  at  and  near 
Eagle  Rock,  a  station  on  the  Chesapeake  & 
Ohio  Railway.  It  had  a  superintendent  at  that 
place,  who  had  the  general  control  and  man 
agement  of  its  business.  Rudisell,  mentioned  In 
the  instruction  as  foreman,  was  employed  by  tlie 
company  to  "trim"  or  "head  np"  the  barr^  in 
which  the  lime  was  shipped,  to  keep  the  time 
of  the  gang  of  hands  of  which  the  plaintlfTs 
intestate  was  a  member,  put  them  at  work 
each  day,  and  to  see  that  they  did  the  work  they 
were  employed  to  do,  which  was  to  wheel  wood 
to  the  lime  kilns,  to  move  cars  on  the  switch  to 
the  points  where  they  were  to  be  loaded,  and 
to  load  them.  He  also  had  the  power  to  em- 
ploy hands  to  work  in  that  gang,  and  to  dis- 
charge them.  Whitmer,  one  of  the  gang,  receiv- 
ing the  same  pay  and  doing  the  same  work 
as  its  other  members,  usually  directed  them 
when  and  where  the  cars  were  to  be  moved, 
and  hi  doing  this  work  it  was  the  duty  of  the 
other  members  of  the  gang  to  obey  him.  On 
the  day  of  the  accident  Rudisell  was  absent, 
and  Whitmer  directed  the  gang  to  more  two 
cars  standing  on  the  switch  to  the  platform 
where  they  were  to  be  loaded,  a  distance  of  not 
less  than  50  nor  more  than  150  feet  It  would 
seem.  After  the  gang  had  started  one  car 
down  the  switch  towards  the  platform,  Whit- 
mer, leaving  the  plaintiff's  intestate  pushing 
that  car,  directed  other  members  of  the  gang 
to  go  back  for  the  other  car,  which  tbey 
did,  Whitmer  going  with  them;  and  after 
starting  that  car  they  removed  their  hands 
from  it  and  allowed  it  to  move  slowly  down 
the  switch,  which  was  slightly  down  grade  In 
the  direction  of  the  platform.  About  the  time 
the  car  the  decedent  was  pushing  reached  its 
destination,  it  was  overtaken  by  the  rear  car, 
the  bumper  of  which  struck  the  plaintlff*s  in- 
testate, driving  him  against  a  link  in  the  bum- 
per of  the  car  he  was  pushing,  and  Inffictinsr 
the  hijuries  of  which  he  died.  The  deceased 
knew  that  Whitmer  and  other  members  of  the 
gang  had  gone  back  for  the  rear  car,  but  Whit- 
mer did  not  warn  him  of  its  approach,  as  was . 
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frequently,  if  not  nsnally,  done  under  like  dr- 
^muBtances.  The  deceased  had  been  In  the 
serylce  of  the  defaidant  for  live  or  six  years, 
and  had  been  warned  not  to  walk  behind  the 
cars  when  moTlng  them,  though  it  was  a  com" 
mon  practice  to  do  so.  The  bumper  on  each 
car  was  about  12  inches  long  and  10  inches 
wide.  The  evidence  also  tended  to  show  that, 
if  the  deceased  had  been  pushing  the  car  on 
either  side  of  the  bumper,  he  would  not  have 
been  injured,  as  the  end  of  the  cars  were  sep- 
arated from  each  other  nearly  two  feet  when 
the  bumpers  came  together. 

The  ground  upon  which  it  is  dahned  that 
Whitmer,  who  was  a  member  of  the  same 
gang,  doing  the  same  work,  and  receiving  the 
same  pay  as  the  plaintlflTs  intestate,  was  not 
a  fellow  servant,  is'  because  he  was  exercising 
authority  over  the  gang,  or  acting  as  leader 
or  foreman  in  the  work  of  moving  the  cars. 
That  this  sort  of  supeilority  did  not  make  him 
a  vice  prindpal  is  dear  under  the  decisions  of 
this  court  In  the  case  of  Machine  Works  ▼. 
Ford,  reported  in  27  S.  E.  609,  the  question 
was  whether  the  boss  or  foreman  of  a  gang 
of  hands  (of  which  he  was  a  member)  engaged 
in  moving  locomotive  wheels  about  the  yards 
of  the  locomotive  works,'  which  was  under  the 
management  of  a  superintendent,  was  a  fellow 
servant  or  vice  prindpal.  In  that  case  it  was 
held  that  such  a  boss  or  foreman  was  a  feUow 
servant,  and  that  his  negligence  was  one  of  the 
risks  which  the  members  of  the  gang  assumed 
when  they  entered  into  the  service.  It  was 
«aid  in  that  case  that,  where  the  execution  of 
work  directed  to  be  done  by  the  master  or  his 
representative  is  intrusted  to  a  gang  of  hands, 
it  is  necessary  that  one  of  them  should  be  se- 
lected as  leader,  boss,  or  foreman,  to  see  to  the 
-execution  of  the  work.  This  kind  of  superiori- 
ty of  service  is  so  essential  and  so  universal 
-that  every  workman,  in  entering  upon  a  con- 
tract of  service,  must  contemplate  its  being 
made  in  a  proper  case.  He  therefore  makes 
his  contract  of  service  in  contemplation  of  the 
risk  of  injury  from  the  negligence  of  a  boss 
or  foreman  as  well  as  from  the  negligence  of 
another  fellow  workman.  The  foreman  or  su- 
perior sei-vant  stands  to  him,  in  that  respect. 
In  the  precise  position  of  his  other  fellow  serv- 
ants. The  manner  of  performing  each  of  the 
various  duties  by  which  the  wheels  were  to  be 
gotten  out  and  taken  where  they  were  needed 
rested  necessarily  upon  the  Intelligence,  care, 
and  fidelity  of  the  servants  to  whom  that  duty 
was  intrusted.  If,  in  the  performance  of  it, 
the  plaintiff  was  injured  by  reason  of  the  negli- 
gent act  of  a  fellow  servant,  although  that 
fellow  servant  was  the  foreman  or  leader  of 
nis  gang.  It  was  one  of  the  risks  which  he  as- 
sumed. 

Instructions  numbered  5  and  6  given  for  the 
plaintiff  were  also  erroneous.  The  case  of 
Granite  Co.  v.  Bailey,  02  Va.  554,  2^  S.  E.  232, 
dted  by  counsel  to  show  that  instruction  No.  5 
was  a  correct  statement  of  the  law,  does  not 
do  so.    It  is  true  that  a  similar  instiiicUou 


was  given  In  that  case,  but  it  was  expressly 
stated  in  the  opinion  of  the  court  that  it  was 
not  a  correct  statement  of  the  la^,  though,  un- 
der the  peculiar  facts  of  the  caae^  the  giving 
of  It  was  considered  hannless  eiror. 

Ndther  does  the  case  of  Micbfiel  v.  Machine 
Works,  90  Va.  492,  19  S.  B.  261,  rdled  on  to 
show  that  the  court  did  not  err  in  giving  in- 
struction No.  6,  do  so.  That  was  a  case  where 
the  plaintiff  had  been  temporarily  ordered  to 
leave  his  usual  place  of  work,  and  to  work  In 
a  place  where  there  were  dangers  unknown  to 
him,  and  of  which  no  warning  was  given.  In 
the  case  at  bar  the  plalntlfTs  Intestate,  when 
injured,  was  engaged  in  the  work  which  he 
had  been  employed  to  do,  and  of  whose  dan- 
gers he  had  full  knowledge,  since  he  had  been 
doing  the  same  work  for  five  or  six  years.  In- 
structions must  apply  to  the  -facts  of  the  par- 
ticular case.  An  instruction  Which  may  be  en- 
threly  correct  In  one  case  may  be  wholly  inap- 
plicable to  another. 

Instruction  numbered  4  offered  by  the  de- 
fendant company  was  properly  r^ected.  An 
employ^  does  not  assume  all  the  risks  Incident 
to  his  employment,  as  is  stated  in  the  Instruc* 
tion,  but  only  such  as  are  ordinarily  inddent  to 
the  employment  Zinc  Co.  v.  Marthi*8  Adm'r, 
93  Va.  791,  22  8.  E.  869;  8  Elliott,  B.  B.  | 
1288. 

The  action  of  the  court  hi  refusing  other  In- 
structions of  the  defendant  is  assigned  as  er- 
ror, but,  as  the  judgment  complained  of  must 
be  reversed  for  other  errors,  It  Is  not  neces- 
sary to  pass  upon  them,  as  they  are  not  likdy 
to  arise  upon  the  next  triaL 

The  next  question  to  be  considered  Is  wheth- 
er the  defendant  company,  as  the  plaintiff  In- 
sists, was  guUty  of  negligence  in  not  adopting 
and  publishing  safe  and  proper  rules  for  the 
regulation  of  its  business. 

One  of  the  positive  duties  of  a  master  Is  to 
adopt  rules  for  the  protection  and  safety  of  his 
employ^  where  he  is  engaged  hi  a  complex 
bushiess,  which  requires  definite  rules  for  their 
protection;  and  a  failure  to  do  so  Is  such  negli- 
gence as  renders  him  responsible  for  all  In- 
juries resulting  therefrom.  Wood,  Mast  &  S. 
S  403;  Morgan  r.  Iron  Co.  (N.  Y.  App.)  81 
N.  B.  2^4. 

The  evlaence  tends  to  show  that  the  defend- 
ant had  not  adopted  and  published  rules  regu- 
lating the  manner  In  which  the  cars  were  to 
be  moved.  The  cars  were  left  on  the  railroad 
siding  to  be  loaded,  and  had  to  be  moved  a 
short  distance,  as  we  have  seen,  on  a  slight 
down  grade,  to  the  point  where  they  were  to 
be  loaded.  They  were  not  moved  by  steam, 
but  by  the  strength  of  the  gang  of  hands.  The 
work  was  neither  complex  nor  difficult  It  is 
not  shown  that  there  was  anything  In  the  na- 
ture of  the  work  which  made  it  necessary  for 
the  defeodant  to  enact  rules.  Its  failure  to  do 
so  was  not  proof  of  negligence,  unless  it  ap- 
peared from  the  nature  of  the  work  in  which 
the  servants  were  engaged  (and  it  does  not) 
that  the  master,  in  the  exercise  of  reasouabls 
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care,  sbould  have  foreseen  and  anticipated  the 
necessity  for  such  rules.  Morgan  ▼.  lion  Oa 
(N.  Y.  App.)  31  N.  E.  23& 

The  third  assignment  of  error  Is  to  the  action 
of  the  court  in  refusing  to  permit  the  defend- 
ant company  to  introduce  certain  evidence  be- 
cause It  was  evidence  which  ought  to  have 
been  offered  In  chief. 

As  the  judgment  has  to  be  reversed  upon 
other  grounds,  and  a  new  trial  ordered,  it  is 
unnecessary  to  pass  upon  this  question,  as  it 
Is  not  likely  to  arise  upon  the  next  trial. 

For  the  foregoing  reasons,  the  judgment  com- 
plained of  must  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded,  to  be  had  in 
accordance  with  the  views  expressed  in  this 
•pinion. 

(9S  Va.  283) 

YANCET  V.  BLAKEMORE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia,     Nov. 

18,  1887.) 

Vbndob»8  Lien— Rkcokd—Notick— Evidbnob. 

1.  One  who  purchases  land  for  value  is  not 
bound  by  a  vendor's  lien  thereon  which  was  re- 
served by  paroi,  where  he  had  no  notice  thereof. 

2.  A  part  of  certain  land,  subject  to  a  record- 
ed vendor's  lien,  was  sold,  a  vendor's  lien  being 
retained  by  parol.  The  recorded  lien  was  as- 
signed to  one  C.  Hie  grantee  of  the  part  sold 
had  assumed  payment  of  the  recorded  lien,  and 
had  given  his  bond  to  C,  the  payment  of  which 
was  to  effect  payment  of  the  hen.  The  grantee 
afterwards  applied  for  a  loan  on  mortgage,  and 
informed  the  prospective  mortgagee  of  his  debt 
to  G.,  but  did  not  inform  him  of  the  alleged  ver- 
bal lien,  nor  that  the  debt  to  G.  was  created  by 
virtue  of  an  agreement  to  pay  the  recorded  lien 
to  G.  Hdd  not  sufficient  to  constitute  notice  to 
the  mortgagee  of  said  verbal  lien,  nor  of  latent 
equities  existing  in  favor  of  the  mortgagor's 
grantor  to  have  the  recorded  vendor's  lien  first 
enforced  against  the  mortgaged  premises. 

3.  The  record  of  a  vendor's  lien  oh  land  does 
not  impose  a  duty  upon  a  subsequent  grantee  to 
inquire  for  latent  eqmties  or  secret  liens. 

Appeal  from  circuit  court,  Rockingham 
county. 

Bill  by  William  L.  Yancey,  trustee  of  the 
Baltimore  Building  &  Loan  Association,  of 
Baltimore  Oity,  Md.,  against  William  H. 
Blakemore  and  others,  heard  with  bill  of  Sa- 
rah Gline  against  William  H.  Blakemore  and 
others.  Appeal  from  decree  against  William 
L.  Yancey,  trustee,  subjecting  land  to  the  pay- 
ment of  certain  liens.     Reversed. 

Yancey  &  Haas,  for  appellant  Winfield 
Liggett,  for  appellees. 

HARRISON,  J.  The  record  shows  that 
Noah  Wine  and  wife  conveyed  W.  H.  and 
Gharles  H.  BVakemore  a  tract  of  137  acres  of 
land;  part  of  the  consideration  being  paid  in 
cash,  and  a  vendor's  lien  being  retained  on 
the  face  of  the  deed  for  the  deferred  install- 
ments of  purchase  money,  represented  by 
three  bonds  for  (1,000  each,  two  of  which 
bonds  were  subsequently  paid  oflT  in  the  hands 
of  Wine,  the  vendor,  while  the  third  and  last 
was  by  him  assigned  for  value  to  one  Sarah 


Gline.  Hie  Blakemores  afterwards  sold  and 
conveyed  to  L.  P.  Goyner  19  acres,  2  roods, 
and  13  poles  of  said  land;  Goyner  paying  part 
of  the  purchase  money  in  cash,  and  executing 
his  bond  to  the  Blakemores  for  $1,000,  the 
residue  of  said  purchase  money.  In  this  deed 
no  Hen  was  retained.  Afterwards  Goyner 
and  wife,  by  deed  of  September  13,  1894,  con- 
veyed, together  with  other  land,  10  acres  of 
this  19-acre  tract  to  W.  L,  Yancey,  trustee,  to 
secure  a  loan  made  by  the  Baltimore  Building 
&  Loan  Association;  be  having  previously 
conveyed  portions  of  the  tract  to  other  parties. 

The  Blakemores  having  failed  to  pay  their 
bond  for  $1,000  in  the  hands  of  Sarah  Gline, 
assignee^  the  question  presented  is,  which  land 
must  be  subjected  first  to  Its  payment,— that 
still  owned  and  held  by  the  Blakemores,  or 
that  which  the  Blakemores  conveyed  to  Goyn- 
ner?  The  appellant  relies  upon  .the  role 
which  requires  land  subject  to  a  vendor's  lien 
or  other  incumbrance,  which  is  sold  in  parcels 
to  difTerent  persons  by  successive  alienations, 
to  be  subjected  in  the  inverse  order  of  such 
alienations;  the  land  retained  by  the  debtor 
being  subjected  first  of  all.  The  appellant 
therefore  contends  that  the  portion  of  the  137 
acres  still  unaliened,  and  held  by  the  Blake- 
mores, must  first  be  subjected  to  the  satis- 
faction of  the  vendor's  lien,  before  that  por- 
tion of  said  land  sold  to  Goyner,  and  by  him 
conv^ed  to  Yancey,  trustee,  can  be  so  ap- 
plied. On  the  other  hand,  the  appellees  in- 
sist that,  while  no  lien  was  expressly  reserv- 
ed in  the  conveyance  from  the  Blakemores 
to  Goyner  to  secure  the  $1,000  of  purchase 
money  due  on  the  19-acre  tract,  yet  it  was 
expressly  agreed  that  it  should  be  retained, 
and  was  omitted  by  mistake,  and  that  In  pur- 
suance of  said  agreement  the  Goyner  bond  was 
turned  over  to  Mrs.  Gline,  and  that  Goyner 
then  and  there  undertook  the  payment  of  the 
Blakemore  bond  held  by  Mrs.  Gline  for  a 
like  amount,  the  payment  of  which  should  op- 
erate as  an  extinguishment  of  the  Goyner  bond 
to  the  Blakemores,  of  all  of  which  they  hi- 
sist  the  appellant  had  notice. 

The  drcult  court  adc^ted  the  view  of  the 
appellees,  and  decreed  that  the  land  conveyed 
by  the  Blakemores  to  Goyner  must  be  first 
subjected  to  the  payment  of  the  bond  held  by 
Sarah  Gline,  assignee,  before  subjecting  that 
retained  by  the  Blakemores  at  the  date  of 
their  conveyance  to  Goyner. 

In  this  we  think  the  circuit  court  erred. 
Conceding  that  an  equity  constituting  a  ven- 
dor's lien  could,  as  between  the  Blakemores 
and  Goyner,  be  created  by  parol,— about  wMch 
we  express  no  opinion,— such  an  agreement 
could  not  affect  the  rights  of  the  Baltimore 
Building  &  Loan  Association,  which  is  a  sub- 
sequent purchaser  for  value,  unless  it  bad  no- 
tice. The  records  do  not  disclose  any  equity 
in  favor  of  the  Blakemores,  and  the  proof  is 
not  sufficient  to  charge  the  loan  association 
with  notice  of  their  claim.  The  only  witness 
by  whom  it  is  thus  sought  to  affect  the  rights 
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of  tbe  assodatloii  is  Coyner  himself.  He 
says  on  this  point: 

"I  told  Mr.  Tancey  I  owed  Mrs.  OUne  $1,- 
000.  I  think  she  had  my  bond  to  the  Blake- 
mores  at  this  time.  She  also  held  Blake- 
more's  bond  for  $1,000,  secured  by  a  vendor's 
lien  on  this  same  property.  I  think  Mr.  Yan- 
cey knew  the  Wine  bond  was  a  lien  on  this 
property.  He  knew  that  I  owed  Mrs.  Cllne 
^1,000.  I  told  him  I  had  given  my  note  for 
It." 

And  on  cross-ezamhiation  he  says: 

"Q.  1.  In  your  printed  applications  to  the  Bal- 
timore Building  &  Loan  Association  for  the 
loan  of  $2,500,  secured  by  deed  of  trust,  a 
copy  of  which  is  filed  with  these  papers,  didn't 
you  state  that  there  were  no  liens  upon  this 
property,  except  the  lien  to  R.  P.  Hamsber- 
ger,  redBlver  of  the  Campbell  &  Pence  stock 
of  goods? 

"Ans.  No;  I  don't  think  I  did.  If  I  did, 
It  was  at  the  time  I  told  Mr.  Yancey  of  the 
Cllne  lien.  Then  Mr.  Yancey  remarked  that 
I  had  a  clear  deed. 

"Q.  Z  Isn't  this  what  you  told  Mr.  Yan- 
cey,—that  the  Blakemores  had  turned  over 
your  bond  to  them  for  $1,000  to  Mrs.  Sarah 
Cllne,  and  that  you  had  arranged  it  all  with 
her? 

"Ans.  Yes;  that  was  the  time  I  gave  Mrs. 
Cllne  the  $1,000  bond,— my  bond  (I  expect 
that  was  the  time),— and  expected  to  get 
Blakemore's  bond  from  Mrs.  Cllne." 

All  this  occurred,  in  connection  with  anoth- 
er and  wholly  different  transaction,  one  year 
before  the  loan  of  the  building  association 
was  made. 

On  the  other  hand,  W.  L.  Yancey  denies 
that  be  had  notice  of  the  equity  set  up  by  the 
Blakemores;  saying  on  this  point  that  he 
"was  not  told  at  the  time,  and  did  not  know 
then,  that  the  bond  which  Sarah  Cllne  held 
against  the  Blakemores  was  the  bond  of  the 
Blakemores  to  Noah  Wine,  and  that  the  same 
had  been  assigned  to  Sarah  Cllne  by  said 
Noah  Wine,  but  merely  supposed  that  the 
bond  which  Sarah  Cllne  held  was  some  per- 
Bonal  obligation  of  the  Blakemores,  and  did 
not  know,  and  was  not  told  by  L.  P.  Coyner 
or  any  one  else,  that  it  was  for  the  balance 
due  on  the  land." 

This  evidence  Is  not  sufficient  to  charge 
the  building  association  with  notice  of  the 
equity  claimed  by  the  Blakemores.  Before  it 
can  be  affected  by  any  latent  equity  between 
the  Blakemores  and  Coyner,  the  proof  of  no- 
tice of  such  claim  must  be  dear  and  strong. 

OThe  appellee  or  its  agent,  Yancey,  should 
have  been  clearly  informed  that  Uie  Cllne 
bond  was  one  of  the  Blakemore  bonds  se- 
cured by  the  vendor's  lien,  that  Coyner  had 
undertaken  to  pay  it,  and  that  it  was  intend- 
ed to  claim  a  lien  for  its  payment,  by  parol, 
In  favor  of  the  Blakemores,  on  the  land  con- 
veyed by  them  to  Coyner.  These  facts  were 
never  communicated  in  any  way  to  Yancey. 
The  most  that  can  be  said  is  that  he  was 
told  that  the  Blakemores  owed  Mrs.  GUne 
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$1,000,  which  Coyner  had  agreed  to  pay;  but 
nothing  was  said  to  disclose  any  connection 
between  Mrs.  Cline  and  the  vendor's  lien 
resting  on  the  land,  and  nothing  to  suggest 
the  equity  now  asserted  by  the  Blakemores. 

The  court  is  further  of  opinion  that  the  re- 
corded vendor's  lien  did  not  impose  on  the 
appellees  the  duty  to  inquire  for  evidence  of 
any  latent  or  secret  equity  which  the  record 
did  not  disclose.  They  had  full  knowledge 
when  they  made  the  loan  to  Coyner  that  there 
was  an  unsatisfied,  outstanding  vendor's  lien 
for  $3,000  on  the  whole  tract,  Including  the 
19  acres  aliened  by  Blakemore  to  Coyner,  and 
it  was  not  material  in  whose  hands  the  bonds 
representing  that  debt  might  be.  There  was 
nothing  in  the  record  to  put  the  appellees  on 
inquiry,  or  to  suggest  the  existence  of  secret 
or  unknown  liens  to  their  prejudice,  which 
might  be  disclosed  by  Inquiry  outside  the  rec^ 
ord.  They  chose  to  take  the  risk  of  the  se- 
curity as  the  records  disclosed  its  status,  and 
the  law  does  not  impose  any  further  risk  up- 
on them.     Cox  v.  Romine,  9  Grat.  27. 

The  decree  of  the  circuit  court  must  there- 
fore be  reversed,  and  the  cause  remanded  for 
further  proceedings  to  be  bad  therein  in  ac- 
cordance with  the  views  expressed  in  this 
opinion. 

(96  Va.  337) 
MIIXBR  v.  WILLS  et  aL 
(Supreme  (Dourt  of  Appeals  of  Virginia.     Nov. 
18, 1897.) 

IK/UNOTION— SUPiriCIBNCT  OP  BiL1/—EQ01TT— SUB- 
MISSION- OP  I8SUE8TO  JURT— When  CnAKOBLLOR 

SHOULD  Abide  by  the  Verdict  — Judombiit  — 
Kb8  Judicata. 

1.  A  bill  for  an  injunction  to  restrain  a  tres- 
pass set  out  a  prima  facie  case  of  title  in  com- 
plainant to  the  land  in  question,  and  alleged 
quiet  and  undisturbed  possession  until  about 
three  years  before,  when  defendants,  citizens 
of  Tennessee,  came  upon  the  land  with  force,  and 
threw  down  complainant's  fences,  drove  their 
cattle  and  sheep  upon  the  gras&ing  and  meadow 
lands,  and  destroyed  bay.  and  that  from  that 
time  on  they  had  greatly  mjured  him  in  the  en- 
joyment of  his  property,  and  that  they  had  again 
begun  to  repeat  their  acts  of  trespass,  and  were 
committing  great  depredation  and  waste  on  the 
land.     Hdd  sufficient. 

2.  Where  a  court  of  equity  has,  In  a  proper 
case,  in  which  the  evidence  relating  to  a  particu- 
lar tact  in  dispute  is  contradictory,  directed  an 
issue  to  be  tried  by  a  jury,  the  ohancellor  should 
abide  by  the  verdict,  unless  there  is  good  cause 
for  a  contrary  course. 

3.  In  an  action  to  enjoin  a  trespass  on  land, 
in  which  the  question  was  whether  the  land  was 
in  Virginia  or  Tennessee,  and  that  depended  on 
the  location  of  the  boundary  line  between  said 
states,  the  court  correctly  directed  such  issues  for 
a  jury;  and  the  evidence  as  to  the  location  of 
such  Hue  was  conflicting,  but  greatly  preponder- 
ated in  favor  of  tne  verdict,  add,  that  the  court 
should  have  abided  by  such  verdict,  and  decreed 
in  accordance  with  the  facts  as  found  by  the 
jury. 

4.  An  action  between  citizens  of  Virginia  and 
Tennessee,  in  which  the  sole  issue,  so  far  as 
the  doctrine  of  res  judicata  could  apply,  wblb  the 
location  '*upon  the  ground"  of  the  compromise 
boundary  line  of  1802  between  said  states,  was 
not  barred  by  a  judgment  In  a  prior  action  be- 
tween said  states,  in  which  the  sole  issue  was  as 
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to  the  validity  of  said  compromise  line  under 
tiie  compact  of  1808. 

Appeal  from  circuit  court,  Washington  coun- 
ty- 
Bill  by  one  Miller  against  one  Wills  and  oth- 
ers for  an  injunction.  From  a  judgment  dis- 
solving an  injunction  theretofore  awairded, 
and  dismissing  the  bill,  complainant  appeals. 
Reversed. 

White  &  Penn,  for  appellant  Fulkerson, 
Page  &  Hurt,  for  appellees. 

RIELY,  J.  It  was  earnestly  insisted  on  the 
part  of  the  appellees  that  a  court  of  equity 
was  without  jurisdiction  to  hear  and  deter- 
mine this  cause.  In  this  view  we  canuot  con- 
cur. 

It  is  very  true  that  a  court  of  equity  will 
not,  as  a  general  rule,  Interpose  in  the  case 
of  a  mere  nalced  trespass.  There  must  be 
something  more,  to  call  forth  its  interference. 
But  where  the  act  done  or  threatened  to  be 
done  would  be  destructive  of  the  substance  of 
the  estate,  or  if  repeated  acts  of  wrong  are 
done  or  threatened  to  be  done,  or  the  injury 
is  or  would  be  irreparable,— whenever,  indeed, 
the  remedy  at  law  is  or  would  be  inadequate, 
—a  court  of  equity  will  put  forth  its  restrain- 
ing hand,  and  enjoin  the  perpetration  of  the 
wrong,  and  prevent  the  injury.  3  Pom.  Bq. 
Jur.  S  1357;  1  High,  Inj.  (3d  Ed.)  SI  697,  702; 
2  Story,  Eq.  Jur.  §  928;  Livingston  v.  Living- 
ston, 6  Johns.  Ch.  497;  Switzer  v.  McCulloch, 
76  Va.  777;  and  Raises  v.  Manufacturing  Ca 
(Va.)  22  S.  E.  498. 

It  has  accordingly  been  held,  upon  the 
ground  of  the  inadequacy  of  the  remedy  at 
law,  that  an  injunction  will  lie  in  the  case  of 
a  trespass,  where  the  trespasser  Is  pecuniarily 
irresponsible.  1  High,  Inj.  §  356;  Musselman 
V.  Marquis,  1  Bush,  4G3;  Spear  v.  Cutter,  5 
Barb.  486;  Mulry  v.  Norton,  100  N.  Y.  424,  3 
N.  B.  581;  Webb  v.  Harp,  38  Ga.  641;  Hlcks 
V.  Compton,  18  Cal.  206;  and  Morgan  v.  Palm- 
er, 48  N,  H.  338.  While  mere  insolvency 
would  not  generally  be  decisive  of  the  right  to 
grant  an  injunction,  it  constitutes  in  particu- 
lar cases  an  important  element  in  determin* 
ing  whether  the  court,  in  the  exercise  of  a 
sound  discretion,  should  award  it;  for,  the 
trespasser  being  insolvent,  the  legal  remedy, 
though  theoretically  perfect,  would  be  prac- 
tically fruitless.  And  for  a  similar  reason 
the  nonresldence  of  the  trespasser,  which  is 
the  case  with  the  appellees  here,  is  justly  en- 
titled to  much  weight  in  determining  the  pro- 
priety of  awarding  the  injunction;  for  It 
would  be  unjust  that  a  court  of  equity  should 
turn  from  its  doors  a  citizen  of  the  state,  who 
has  been  subjected  to  aggravated  and  repeat- 
ed trespasses,  and  leave  him  to  seek  redress 
through  the  precarious  remedy  of  a  suit  at  law 
In  a  foreign  jurisdiction.  See  Green  v.  Camp- 
hell,  55  N.  C.  446,  and  Richardson  v.  Williams, 
66  N.  C.  116. 

The  bill  in  the  case  at  bar  sets  out  a  prima 
fade  case  of  title  in  the  complainant  to  the 


land  upon  which  the  acta  of  trespass  of  which 
complaint  was  made  were  committed,  and  al- 
leges that  the  complainant  had  been  ia  the 
quiet  and  undisturbed  possession  of  the  land 
until  about  three  years  before,  when  the  de- 
fendants, who  were  dtizens  of  the  state  of 
Tennessee,  had  come  upon  the  land  with  force 
and  arms,  in  order  to  overcome  any  resistance, 
and  thrown  down  his  fences,  driven  their  cat- 
tle and  sheep  In  large  numbers  in  and  upon 
the  grazing  and  meadow  lands,  and  destroyed 
his  stacks  of  hay;  that  from  that  time  on 
they  had  greatly  annoyed  and  injured  him  in 
the  use  and  enjoyment  of  his  property;  and 
that  they  had  again  begun  to  repeat  their  acts 
of  trespass,  by  turning  their  stock  into  his 
meadows  and  destroying  his  hay,  and  were 
committing  great  depredation  and  waste  upon 
the  land,  by  cutting  and  deadening  timber, 
and  doing  other  unhiwful  acts.  The  bill,  ac- 
cording to  settled  principles  of  equity  and  nu- 
merous precedents,  presented  a  proper  case 
for  injunction. 

And,  where  a  court  of  equity  has  properly 
acquired  jurisdiction,  it  will,  in  order  to  pre- 
vent a  multiplicity  of  suits,  go  on  to  do  com- 
plete justice,  though  in  doing  so  it  has  to  try 
title  or  settle  boundaries,  and  administer  rem- 
edies which  rightly  pertain  to  courts  of  law. 
1  Pom.  Eq.  Jur.  §  181;  Anderson  v.  Harvey's 
Heirs,  10  Grat.  386;  McArthur  v.  Clark.  13 
Grat.  683;  Bettman  v.  Harness  (W.  Va.)  2G 
S,  E.  271;  Miller  v.  Railroad  Co.,  83  Ala,  274, 
4  South.  842;  and  De  Veney  v.  Gallagher,  20 
N.  J.  Eq.  33. 

The  court  awarded  the  Injunction,  as  prayed 
for,  on  April  26, 1892.  The  answer  of  the  de- 
fendants, which  was  died  at  the  October  term. 
1893,  of  the  court,  called  in  question  the  title 
of  the  complainant,  and  claimed  that  the 
lands  upon  which  he  charged  that  they  had 
so  trespassed  lay,  not  within  the  common- 
wealth of  Virginia,  from  which  he  derived  his 
title,  but  wholly  within  the  state  of  Tennes- 
see. Upon  the  issue  thus  raised  by  the  an- 
swer a  gi*eat  mass  of  testimony  was  taken  by 
the  respective  parties.  Owing  to  the  doubt 
and  uncertainty  produced  by  the  conflicting 
testimony  as  to-  the  location  of  the  boundary 
line  between  the  states  of  Virginia  and  Ten- 
nessee, the  court  directed  the  following  issues 
to  be  tried  by  a  jury: 

"First.  Does  the  compromise  line  of  1802  be- 
tween the  states  of  Virginia  and  Tennessee, 
as  located  and  established  by  General  Joseph 
Martin,  Creed  Taylor,  and  Peter  Johnson, 
commissioners  on  the  part  of  Virginia,  and 
Moses  Fish.  General  John  Sevier,  and  Genntil 
George  Rutledge,  commissioners  on  the  part 
of  I'ennessee,  lie  south  or  north  of  the  land  in 
controversy? 

"Second.  At  what  point  did  it  actually  be- 
gin, and  In  what  direction  was  it  actually  run 
and  located. until  It  passed  west  of  the  land 
now  claimed  by  complainant,  and  in  contro- 
versy in  this  cause?" 

The  jury,  who  were  Impaneled  on  the  law 
side  of  the  court,  at  Its  next  term,  to  try 
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these  Issues,  after  hearing  the  eyldenee  and 
arguments  of  counsel,  rendered  the  following 
verdict: 

"(1)  We,  the  Jury,  find  and  decide  that  the 
compromise  line  of  1802-3  runs  south  of  the 
land  in  controversy. 

"(2)  The  jury  further  find  that  the  point 
where  that  line  began  Is  on  the  summit  of 
Pond  Mountain,  and  runs  due  west  beyond 
the  land  In  controversy." 

The  defendants,  upon  the  rendition  of  the 
verdict,  moved  the  court  to  set  it  aside  and 
award  them  a  new  triaL  The  court,  at  Its 
next  term,  being  of  opinion  that  the  verdict 
was  against  the  weight  of  the  evidence,  and 
that  the  top  of  Pond  Mountain  is  not  the 
summit  of  White  Top  Mountain,  where  the 
compromise  line  of  1802-3  begins,  and  that 
the  line  runs  north,  instead  of  south,  of  the 
land  in  controversy,  set  aside  the  verdict;  and 
being  further  of  opinion  that  the  land  lies 
wholly  within  the  boundaries  of  the  state  of 
Tennessee,  and  beyond  the  jurisdiction  of  the 
court,  it  dissolved  the  injunction  theretofore 
awarded  the  complainant,  and  dismissed  the 
biU. 

The  boundary  line  between  the  states  of 
Virginia  and  North  Cai-olina,  as  prescribed  by 
their  chartered  rights,  begins  at  Currituck 
Inlet,  and  runs  a  due  west  course.  In  latitude 
36  deg.  30  min.  N.  This  line  had  been  partly 
located  by  commissioners  representing  the  two 
states,  when.  In  1779,  Thomas  Wallcer  and 
Daniel  Smith  were  appointed  on  the  part  of 
Virginia,  and  Richard  Henderson  and  others 
on  the  part  of  North  Carolina,  to  extend  and 
mark  the  boundary  line  between  these  states. 
They  were  directed  to  begin  where  Joshua 
Fry  and  Peter  JefTerson,  commissioners  of 
Virginia,  and  Daniel  Weldon  and  William 
Churton,  commissioners  of  North  Carolina, 
who  had  run  a  part  of  the  boundary,  had 
ended  their  work,  and  if  that  place  was 
found  to  be  truly  in  the  latitude  of  36  deg. 
SO  min.  N.,  then  to  run  from  thence  due  west 
to  the  Tennessee  river,  but,  if  it  were  found 
to  be  not  tnily  In  that  latitude,  then  to  nm 
due  north  or  south,  as  the  case  might  be,  in- 
to that  latitude,  and  thence  due  west  to  the 
fTennessee  river.  The  commissioners,  being 
tmable  to  find  the  place  where  the  previous 
commissioners  had  ended  their  line  on  Steep 
Bock  creek,  owing,  as  they  supposed,  to  so 
much  of  the  timber  thereabout  being  dead, 
"proceeded  to  observation,"  in  order  to  fix 
upon  the  spot  on  Steep  Rock  creek  where  they 
should  begin.  Upon  taking  observation,  they 
ascertained  that  they  were  1  mile  and  201% 
poles  north  of  the  proper  latitude.  They  there- 
fore measured  off  that  distance  a  due'  south 
course,  and  *'the  beginning  of  the  line  was 
thus  fixed  to  the  satisfaction  of  all"  After 
running  from  that  point  to  Carter's  Valley, 
45  miles  west  of  Steep  Rock  creek,  the  com- 
missioners of  North  Carolina  conceiving  that 
the  line  was  too  far  south,  a  disagreement 
arose  between  them  and  the  commissioners 
of  Virginia,  and  by  agreement  they  left  It  to 


the  surveyors  on  each  side  to  observe  and  fix 
the  latitude.  The  surveyors  decided  that  they 
were  more  than  two  miles  south  of  the  proper 
latitude,  which  distance  beUig  measured  off 
directly  north,  the  conunissioners  of  North 
Carolina  ran  a  line  east  from  that  place,  and 
then  extended  it  west  as  far  as  the  Cumber- 
land Mountains;  but  the  commissioners  of 
Virginia,  after  going  some  distance  on  this 
fine  and  takhig  daily  observations,  became 
satisfied  that  the  first  line  was  correct,  and 
went  back,  and  brought  It  up  from  Carter's 
Valley,  and  ran  and  marked  it  beyond  the 
Cumberland  Mountains,  whence  they  pro- 
ceeded to  the  Tennessee  river.  The  labors  of 
these  commissioners  thus  gave  rise  to  two 
different  locations  of  the  boundary  line,  be- 
tween two  and  three  mUes  apart,  the  one  be- 
ing known  as  "Walker's  Line,"  and  the  other 
as  "Henderson's  Line." 

In  1791  both  the  states  of  Virginia  and 
North  Carolina,  by  legislative  enactments,  ap- 
proved Walker's  line,  and  declared  it  to  be 
the  true  boundary  line  between  them. 

In  1789  the  state  of  North  Carolina  ceded 
to  the  United  States  all  the  lands  situated 
within  the  chartered  limits  of  the  state,  "west 
of  a  line  beginning  on  the  extreme  height  of 
the  Stone  Mountain,  at  the  place  where  the 
Virginia  line  intersects  It";  and  in  1796  the 
territory  thus  ceded  by  the  state  of  North 
Carolina  to  the  United  States  was,  by  act  of 
congress,  created  a  state,  l^  the  name  and  title 
of  the  "State  of  Tennessee." 

In  the  year  1800  the  general  assembly  of  Vir- 
ginia passed  a  joUit  resolution,  which,  after  re- 
citing the  difficulties  arising  from  the  existence 
of  the  separate  lines  of  Walker  and  Hender- 
son, and  recognizing  that  the  adoption  by  North 
CaroUna  of  Walker's  line  as  the  true  boundary 
could  only  bind  her  as  far  as  her  territorial 
limits  extended  on  the  line  of  Vlrghiia,  and 
could  not  affect  the  territory  which  North  Caro- 
lina had  previously  ceded  to  the  United  States, 
and  from  which  the  state  of  Tennessee  was  cre- 
ated, provided  for  the  appointment  of  three 
commissioners  to  meet  commissioners  to  be  ap- 
pointed by  the  state  of  Tennessee,  and  "set- 
tle and  adjust  all  differences  concerning  the 
said  boundary  line,  and  to  establish  the  one  or 
the  other  of  the  said  lines,  as  the  case  may  be, 
or  to  run  any  other  line  which  may  be  agreed 
on  for  settling  the  same."  Under  this  resolu- 
tion. Gen.  Joseph  Martin,  Creed  Taylor,  and 
Peter  Johnson  were  appointed  commissioners 
to  represent  Virginia;  and,  under  a  similar 
act  passed  by  the  legislature  of  Tennessee  In 
1801,  Moses  FIsk,  Gen.  Sevier,  and  Gen.  George 
Rutledge  were  appointed  commissioners  on  the 
part  of  Tennessee  to  the  same  end. 

These  commissioners  met  together,  but  **not 
uniting,  from  the  general  result  of  their  as- 
tronomical observations,  to  establish  either  the 
former  lines,  called  'Walker's*  and  •Hender- 
son's,' unanimously  agreed,  in  order  to  end  all 
controversy  on  the  subject,  to  run  a  due  west 
line,  equally  distant  from  both,  beginning  on  the 
summit  of  the  mountain  generelly  known  by  tlr 
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name  of  the  'White  Top  Mountain,'  where  the 
northeastern  comer  of  Tennessee  terminates, 
to  the  top  of  the  Cmnberland  Mountain,  where 
the  southwestern  comer  of  Vhrghila  terminates.*' 
They  directed  the  line  to  be  so  run  by  the  sur- 
veyors, and  to  be  mai'ked  with  five  chops*  in 
the  form  of  a  diamond,  and  it  was  so  done. 
The  conunlssloners  made  report  of  their  action 
to  the  governments  of  their  respective  states, 
which,  in  1803,  by  appropriate  legislative  en- 
actments, ratified,  confirmed,  and  established 
the  line  so  run  and  marked  as  the  trae,  certain, 
and  real  boundary  between  the  two  states. 

It  thus  arrears  that  the  compromise  line  be- 
tween the  states  of  Virginia  and  Tennessee  Is 
a  straight  line,  and  runs  a  due-west  course; 
that  it  begins  on  the  summit  of  the  White  Top 
Mountain,  where  the  northeastem  corner  of  the 
state  of  Tennessee  terminates,  and  follows  a 
due-west  course  to  the  top  of  the  Cumberland 
Mountain,  where  the  southwestern  corner  of 
the  state  of  Yirginla  terminates;  that  it  lies 
midway  between  Walker's  line  and  Hender- 
son's line,  which  were  also  straight  lines,  run- 
ning east  and  west,  and  upward  of  two  miles 
apart;  and  that  It  was  marked,  when  run,  with 
Ave  chops,  hi  the  shape  of  a  diamond.  This  is 
the  trae  boundary  Une  between  the  states  of 
.  Virginia  and  Tennessee. 

In  1856  the  legislatures  of  Vlrghila  and  Ten- 
nessee passed  acts  which,  after  reciting  that 
the  boundary  line  between  them  was  a  due-west 
line,  but  had  become  hidlstinct,  uncertain,  and 
to  some  extent  unknown,  by  lapse  of  time  and 
other  causes,  provided  for  the  appointment  of 
commissioners— two  from  each  state— ''to  again 
ran  and  mark  the  said  line,"  and,  where  the 
old  marks  were  gone,  to  erect  stone  monuments, 
if  there  was  no  growing  timber,  so  that  the 
boundary  could  be  readily  identified  throughout 
its  whole  length.  Leonidas  Baugh  and  James 
C.  Black  were  appointed  the  commissioners  on 
the  part  of  Virginia,  and  Samuel  Mllllgan  and 
George  R.  McGlellan  represented  Tennessee. 
They  made  a  report  to  the  governments  of 
their  respective  states  of  theJr  proceedings  un- 
der their  commissions,  and  of  the  manner  hi 
which  they  had  performed  the  duty  assigned 
to  them. 

When  the  commissioners  of  1856  met  to 
perform  tlie  duty  assigned  them,  they  began 
at  the  town  of  Bristol,  which  was  situate  on 
the  compromise  line  of  1802,  at  a  point  where 
there  was  no  controversy  as  to  the  loca- 
tion of  the  line,  and  from  that  point  they  pro- 
ceeded east;  finding  the  line  as  marked  by 
the  surveyors  under  the  direction  of  the  com- 
missioners of  1802.  When  they  had  proceed- 
ed as  far  as  Denton's  Valley,  about  15  miles 
east  of  Bristol,  the  marked  timber  on  the 
straight  line  gave  out,  as  the  commissioners 
supposed;  they  not  being  able  to  find  any 
after  a  search  of  several  days.  While  en- 
gaged in  the  search  they  learned  that  there 
were  trees  to  the  north,  marked  like  the 
trees  on  the  line  they  had  been  following. 
Upon  making  Investigation,  they  discovered 
%  line,  marked  with  five  chops,  ranning  east 


and  west,  and  about  1%  miles  north  of  the 
line  they  had  traced  east  from  BrlstoL  T^ey 
therefore  made  an  offset  to  the  north  to  get 
on  this  line,  which  they  then  followed  east 
to  a  place  called  "Burnt  Hill,"  where  it  gave 
out  No  marked  timber  beyond  that  point, 
although  the  country  was  thickly  wooded, 
except  on  the  summit  of  the  Divide,  where 
it  had  been  cleared  and  was  under  cul- 
tivation, could  be  found,— a  distance  of  a 
mile  or  more.  Nor  could  the  commissioners, 
where  this  line  gave  out,  find  a  marked  cor- 
ner, or  any  change  In  the  appearance  of  the 
marks,  indicating  a  purpose  to  establish  a 
corner,  or  the  beginning  point  of  a  line. 

The  commissioners  state  In  their  report 
that,  "under  this  perplexing  state  of  facts,'* 
they  were  unable  to  settle  definitely  the 
"northeastem  corner  of  Tennessee,"  or  to 
establish  the  beginning  point  of  the  line 
which  they  were  required  to  trace;  that  the 
Virginia  commissioners  Insisted  that  the  line 
should  be  extended  east  from  the  supposed 
end  of  the  marked  line  on  little  Mountain  to 
the  top  of  the  Divide,  for  the  reason  that  it 
would  be  but  a  continuation  of  the  line  from 
Cumberland  Gap,  which  was,  to  that  point, 
about  midway  between  Walker's  and  Hen- 
derson's lines,  while  the  Tennessee  commis- 
sioners insisted  that  the  northern  line,  as 
connected  by  the  cross  line  with  the  south- 
em,  should  be  extended  to  the  summit  of  the 
Divide,  because  It  was  the  only  unbroken  and 
continuously  marked  line  they  had  found. 
No  conclusive  agreement,  however,  could  be 
reached,  and  the  point  of  beglxming  was  left 
an  open  question. 

The  report  of  the  commissioners  was 
promptly  rejected  by  the  legislature  of  Vir- 
ginia, but  ratified  and  confirmed  by  that  of 
Tennessee.  In  the  act  of  Virginia  rejecting 
the  report,  and  in  subsequent  acts,  provision 
was  made  for  the  appointment  of  other  com- 
missioners to  re-ran  and  mark  the  trae 
boundary  line,  but  such  action  by  Virginia 
met  with  no  response  from  her  sister  state. 

It  was  conceded  in  the  argument  that,  if 
the  line  as  ran  by  the  commissioners  of  1856 
is  the  correct  location  of  the  boundary  be- 
tween Virginia  aind  Tennessee,  then  the  land 
In  controversy  Is  within  tlie  state  of  Ten- 
nessee, but  that  if  the  marked  line,  as  traced 
by  the  commissioners  east  from  Bristol  to 
the  place  where  they  diverged  to  the  north, 
and  admitted  to  be  the  boundary  line  to  that 
point,  continued  on  due  east,  then  the  land 
lies  north  of  it,  and  is  witliin  the  state  of 
Virginia.  The  propriety  of  the  decree  ap 
pealed  from  depends,  therefore,  upon  the 
fact  as  to  which  of  these  two  lines,  in  so  fai 
as  they  alTect  the  land  in  dispute,  is  the  trae 
location  of  the  boimdary  between  these 
states. 

Before  proceeding  to  consider  the  testi- 
mony of  the  witnesses  in  the  cause,  we  are 
met  at  the  threshold  with  a  serious  doubt, 
from  the  record  evidence,  as  to  the  correct- 
ness of  the  offset  made  from  the  marked  Une 
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as  traced  by  the  oommisslonen  of  1856  from 
Bristol  to  the  place  where  they  diverged 
Qorth,  because  such  offset  is  directly  at  va- 
riance with  the  report  of  the  commissioners 
of  1802,  who  established  the  boundary  line, 
and  described  it  as  a  due-west  line.  The  off- 
set so  made  extends  east  some  15  miles  from 
the  northern  point  of  the  divergence,  and  be- 
tween VA  miles  north  of  a  straight  line  ex- 
tended east  from  the  place  where  the  diver- 
gence to  the  north  was  made.  It  would  seem 
unreasonable  to  be  asked  to  believe  that  the 
able  and  intelligent  commissioners  of  1802 
should  have  described  the  line  establish- 
ed by  them  as  running  a  due-west  course, 
and  failed,  in  so  important  a  matter,  to  men- 
tion the  offset,— a  fact  so  variant  from  their 
report,  and  contradictory  of  their  deliberate 
statement,  if  the  offset  really  existed.  Nor 
does  any  reason  anywhere  appear  why  an 
offset  should  have  been  made,  or  the  straight 
course  departed  from. 

The  correctness  of  the  offset  is  further  ren- 
dered doubtful  by  the  fact  that  the  marked 
timber  on  this  ofteet  line,  after  running  east 
about  16  miles,  wholly  gave  out,  and  no  trace 
of  a  line,  though  diligent  search  was  made, 
<X)uld  be  found  east  of  that  point  For  this 
no  reason  whatever  could  be  assigned,  as  the 
marked  timber  gave  out  in  an  unbroken  for- 
^est,  and  where  it  gave  out  there  was  not  to 
to  found  the  least  indication  of  a  comer. 
Therefore  the  commissioners,  as  they  state  in 
their  report,  were  unable  to  locate  the  north- 
eastern comer  of  Tennessee,  and  were  com- 
pelled to  leave  the  point  of  beginning  of  the 
line  run  by  them,  at  its  eastern  end,  "an 
open  question." 

And  this  doubt  is  strengthened  by  the  ad- 
mission by  the  commissioners  in  their  report 
that  the  triangular  territory  formed  by  the 
•offset  in  Denton's  Valley  was  always  thereto- 
fore recognized  by  the  citizens  residing  there- 
in as  hicluded  in  the  state  of  Virginia,  from 
which  they  derived  their  land  titles,  in  which 
they  voted,  were'  taxed,  and  exercised  ail  the 
rights  of  citizens  of  that  state,  and  by  the  ad- 
mission that  the  offset  line,  though  plainly 
marked  from  the  top  of  Little  Mountain  west- 
ward nearly  to  the  river,  and  the  cross  line  at 
Denton's  Valley,  running  south,  22  deg.  W., 
and  connecting  the  north  line  and  the  south 
line,  seem  not  to  have  been  recognized  as  the 
l)oundary  line. 

But,  when  we  turn  to  the  testimony  of  the 
witnesses,  there  would  seem  to  remain  no 
reasonable  doubt  of  the  incorrectness  of  the 
offset  line.  It  was  abundantly  shown  that 
the  marked  timber  on  the  straight  line  traced 
east  from  Bristol  did  not  give  out  at  the 
place  where  the  commissioners  of  1856  di- 
verged to  the  north,  but  that  along  a  straight 
line  traced  east  from  that  point,  or  west 
from  the  old  state  comer  on  Pond  Mountain, 
there  are  a  number  of  trees  still  standing, 
'Which  bear  old  marks  of  five  chops,  hi  the 
shape  of  a  diamond;  that  one  or  more  of 
-these   trees   had   been  blocked   on  different 


occasions  long  prior  to  the  present  contro- 
versy, and  the  marks  examined;  and  that, 
when  examined,  the  growth  of  the  timber 
corresponded  with  the  time  that  had  elapsed 
since  the  compromise  line  was  run.  On  the 
straight  line  so  marked  there  was  proved  to 
be  at  least  one  very  notable  tree,  plainly 
marked  with  five  chops,  in  the  shape  of  a 
diamond,  which  tradition,  according  to  the 
testimony  of  some  very  old  persons,  had  al- 
ways pointed  out  as  being  on  the  compromise 
line,  and  had  recognized  the  territory  north 
of  it  as  being  in  the  state  of  Virginia. 

To  refute  the  positive  testimony  as  to  the 
existence  of  trees  so  marked  along  this  line, 
three  witnesses,  only,  testified  that  they  had 
examined  some  of  the  trees,  and  were  of 
opinion  that  the  marks  were  not  made  with 
an  ax,  but  were  wind  shakes  cv  bruises. 
Blocks,  however,  were  taken  from  the  mark- 
ed trees,  and  produced  in  evidence  before 
the  jury,  by  whom  they  were  split  open  and 
examined  hi  the  presence  of  the  court;  and 
theh:  verdict  should  be  conclusive  of  the  gen- 
uineness and  age  of  the  marks.  Their  growth 
was  nature's  own  evidence,  and  not  suscep- 
tible of  fabrication  or  mistake. 

It  was  also  shown  that  the  straight  line 
from  Bristol,  traced  east  of  the  point  of  di- 
vergence of  the  offset  to  the  north*  would 
pass,  according  to  the  marked  trees,  to  the 
summit  of  Pond  Mountahi,  whereon  is  the  old 
corner  long  and  generally  recognized  by  cit- 
izens of  Tennessee,  as  well  as  of  Virginia,  as 
the  corner  between  the  states  of  Virginia, 
North  Carolina,  and  Tennessee,  and  that,  if 
followed  west  from  this  comer,  it  would 
pass  along  Main  street  of  the  town  of  Bristol, 
and  thence  to  the  southwestern  corner  of 
Vhrginia,  on  the  Cumberland  Mountain.  The 
northeastern  comer  of  Tennessee,  according 
to  the  record  evidence,  is  "on  the  extreme 
height  of  the  Stone  Mountain,  at  the  place 
where  the  line  of  Virginia  intersects  it"  It 
appears  from  the  testimony  that  what  is  lo- 
cally known  as  the  "Stone"  or  "Pond"  Moun- 
tain is  a  part  of  the  range  of  mountains 
known  as  the  "White  Top  Mountains."  It 
also  further  appears  that  while  the  com 
promise  line  of  1802  is  described  as  beginning 
"on  the  summit  of  the  mountain  generally 
known  by  the  name  of  the  'White  Top  Moun- 
tain,' "  no  one,  either  from  Virginia  or  Ten- 
nessee, has  ever  claimed  that  the  northeast- 
em  comer  of  Tennessee  is  on  the  summit, 
proper,  of  the  White  Top  Mountain,  which  is 
locally  known  as  the  "Old  Field"  or  "White 
Top,"  and  is  from  three  to  four  miles  north 
of  the  eastern  end  of  the  offset  line. 

That  the  straight  line  is  the  correct  loca- 
tion of  the  trae  boundary  between  the  states 
of  Virginia  and  Tennessee,  and  that  the  land 
hi  dispute  lies  within  Vfalginia,  there  would 
seem  to  be  no  room  for  serious  doubt.  It  cor- 
responds fully  with  the  description  of  the 
compromise  line  of  1802.  A  line  that  corre- 
sponds with  it,  both  in  its  course  and  the 
character  of  the  marks,  should  prevail  over 
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another  line,  though  likewise  marked,  that 
was  at  variance  with  It  It  Is  also  apparent 
from  the  eyldence  that  the  straight  line  would 
have  been  followed  and  adopted  by  the  com- 
missioners of  1856  as  the  correct  location  of 
the  boundary,  If  they  had  found  the  marked 
trees  herein  proved  to  be  stiU  standing,  and 
that  they  were  evidently  surprised  when  the 
marked  timber  upon  the  straight  line  they 
had  been  following  gave  out,  as  they  sup- 
posed, and  In  consequence  whereof  they  made 
the  divergence  to  the  north. 

Walker's  and  Henderson's  lines  were,  as  we 
have  seen,  more  than  two  miles  apart  The 
compromise  line  of  1802  was  run  equalFy  dis- 
tant from  both  of  them;  and  the  testimony  in 
this  cause  shows  that  the  line  upon  which  are 
the  trees  bearing  the  old  marks  of  five  chops, 
In  the  shape  of  a  diamond,  as  proved  by  wit- 
nesses for  the  appeUant,  is  t>etween  a  mile 
and  a  mile  and  a  half  south  of  the  offset  line, 
while  It  vras  further  stated  by  some  of  the 
witnesses  that  there  is  still  another  line, 
about  the  same  distance  south  of  the  location 
of  the  compromise  line  as  contended  for  by 
the  appellant  which  is  supposed  to  be  Walk- 
er's line. 

The  jury  found  that  the  line  contended  for 
by  the  appellant  was  the  true  location  of  the 
boundary  between  the  states  of  Virginia  and 
Tennessee,  from  which  It  followed  that  the 
land  in  controversy  was  situate  In  Virginia, 
and  belonged  to  the  complainant 

A  court  of  equity  has  the  right  to  order,  In  a 
proper  case,  one  or  more  Issues  to  be  tried  by 
a  Jury,  either  in  a  court  of  common  law,  or  at' 
Its  own  bar.  The  Issue,  except  where  It  Is 
directed  by  statute,  Is  a  mere  Incident  to  the 
suit  In  chancery.  It  Is  directed  merely  to  sat- 
isfy the  conscience  of  the  chancellor,  and.  If 
he  Is  not  satisfied  With  the  verdict,  he  may 
set  it  aside,  and  award  a  new  trial  of  the 
issue,  or  he  may  disregard  it  and  proceed  to 
decide  the  cause  without  the  Intervention  of 
another  Jury.  2  Bart  Ch.  Prac.  808;  Lam- 
berts V.  Cooper's  Ex'r,  29  Grat.  05;  and 
Almond  v.  Wilson,  75  Va.  626. 

While  directing  an  Issue  to  be  tried  by  a 
Jury  is  a  matter  of  discretion  In  a  court  of 
equity,  It  is  not,  however,  a  mere  arbitrary  dis- 
cretion, but  such  discretion  must  be  exercised 
upon  sound  principlee  of  reason  and  Justice. 
A  mistake  in  Its  exercise  Is  a  just  ground  of 
appeal,  and  the  appellate  court  will  judge 
whether  such  discretion  has  been  soundly  ex- 
ercised in  a  given  case.  Stannard  v.  Graves, 
2  Call.  369;  Reed  v.  Cline's  Heirs,  9  Grat 
136;  Wise  v.  Lamb.  Id.  294;  and  Beverley  ▼. 
Walden,  20  Grat  147.  And  likewise  is  the 
action  of  a  court  of  equity  In  approving  the 
verdict  of  a  Jury  upon  an  issue,  and  decreeing 
in  accordance  with  it,  or  in  disregarding  It 
and  decreeing  against  It,  equally  the  subject 
of  review  by  the  appellate  tribunal.  Southall 
V.  McKeand,  1  Wash.  (Va.)  336;  Pleasanta 
v.  Ross,  Id.  156;  and  Pryor  v.  Adams,  1  Call, 
382. 

Whert  a  court  of  equity.  In  the  exercise  of 


a  sound  judicial  disccetioii,  has.  In  a  proper 
case,  where  the  evidence  rdatlng  to  a  particu- 
lar fact  In  dispute  Is  contradictory  and  evenly 
balanced,  directed  an.  Issue  to  be  tried  Ixy  a 
jury,  it  Is  the  practice,  without  good  cause  tor 
the  contrary  course,  for  the  chancellor  to  abide 
by  the  verdict,  since  It  is  the  peculiar  province 
of  a  jury  to  decide  a  question  of  fact  arising 
in  a  cause,  and  upon  the  weight  of  the  testi- 
mony on  which  It  depends. 

In  Carter  v.  Campbell,  Gilmer,  170,  Judge 
Roane,  speaking  for  the  court,  said:  "As  the 
chancellor  had  power  In  this  case  to  direct  an 
issue  to  try  the  material  fact  in  controversy 
between  the  parties,  and  there  being  contrary 
and  conflicting  evidence  concerning  it,  the 
court  is  of  opinion  that  it  ought  to  abide  by 
the  verdict  found  upon  that  issue." 

In  Foushee  v.  Lea,  4  Call,  279,  the  court  of 
law,  which  tried  the  issue  out  of  chancery, 
having  certified  to  the  chancellor  "that  strong 
testimony  was  offered  on  both  sides,  sufficient 
to  have  established  a  verdict  In  a  court  of 
law  in  favor  of  either  plaintiff  or  defendant," 
this  court  held  upon  an  appeal  that  "the  chan- 
cellor did  right  therefore,  In  declaring  himself 
satisfied,  as  the  jury  were  the  proper  judges 
of  the  facts."  See,  also,  MoRae*s  Elx'rs  t. 
Wood's  Kx'r,  1  Hen.  &  M.  548,  and  Steptoe  t. 
Flood's  Adm*r,  31  Grat  342. 

The  evidence  in  regard  to  the  locatlcn  of  the 
boundary  line  was  confiicting,  and  the  issues 
directed  by  the  court  were  eminently  fitted  to 
be  submitted  to  a  jury.  All  the  evidence  be- 
fore them  on  the  trial  Is  in  the  cause,  andl« 
while  contradictory,  it  greatly  preponderates 
in  favor  of  the  verdict  Indeed,  after  a  care- 
ful perusal  of  the  evidence,  It  is  not  perceived 
how  the  jury  could  have  well  come  to  a  dif- 
ferent conclusion.  We  are  clearly  of  opinion 
that  the  court  should  have  abided  by  the  ver- 
dict and  decreed  in  accordance  with  the  facts 
as  found  by  them. 

The  appellees  made  the  further  defense  that 
the  offset  line  as  run  by  the  commissioners  of 
1856  had  been  judicially  declared  to  be  the 
true  location  of  the  boundaiy  between  the 
states  of  Virginia  and  Tennessee,  and  that  this 
matter  was  now  res  judicata.  For  this  po- 
sition the  case  of  Virginia  v.  Tennessee,  148 
U.  S.  503,  13  Sup.  Ct  728,  was  relied  on. 

This  defense,  though  not  raised  by  way  of  an- 
swer or  plea,  nor  made  in  the  court  below,  yet 
being  relied  on  here,  ought,  perhaps,  to  be  duly 
considered  before  concluding  this  opinion. 

The  true  location  of  the  boundary  being  a 
matter  affecting  the  territorial  Jurisdiction  .of 
the  state,  It  must  be  conceded  that,  if  the  state 
of  Virginia  be  concluded  by  the  decree  made 
in  that  case,  the  appellant,  who  Is  one  of  her 
citizens,  would  also  be  concluded.  Poole  t. 
Fleeger,  11  Pet  186,  and  Yhrginia  t.  Tennes- 
see, supra. 

The  case  of  Vlrghila  v.  Tennessee  was  a  suit 
brought  by  the  state  of  Vlrghila  agahist  the 
state  of  Tennessee  to  have  the  boundary  be- 
tween these  two  states  established  anew,  upoa 
the  ground  that  the  compromise  line  of  180^ 
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was  not  run  on  the  pamllel  of  latitude  36  desr. 
30  mtai.  Nm  which  waa  originally  made  by  their 
charters  the  boundary  between  the  colonies  of 
Virginia  and  North  Carolina,  and  continued  to 
be  the  boundary  between  Virginia  and  Ten- 
nessee (the  latter  state  haying  been  created  out 
of  territory  formerly  constituting  a  part  of 
North  Carolina),  but  varied  from  it  by  running 
too  far  north,  and  not  having  been  consented 
to  by  congress,  as  required  by  the  constitution 
of  the  United  States  (arUcle  1«  f  10,  cL  3),  It 
was  null  and  void.  The  contention  of  Tei^ 
neesee  was  that  the  line  as  run  by  the  commis- 
sioners of  1802  having  been  mtified  by  the  leg- 
islative action  of  both  states,  and  been  recog- 
nised and  acted  upon  as  the  true  and  real 
boundary  for  a  period  of  over  85  years,  its  cor- 
rectness was  not  open  to  contestation  at  that 
late  day.  The  issue,  therefore,  in  that  case, 
was  whether  the  line  of  1802  was  the  legal 
boundary,  and  binding  on  these  states.  The 
supreme  court  held  that  It  was;  that,  by  im- 
plication, it  had  received  the  sanction  of  con- 
gress in  various  ways,  and  could  not  he  re- 
opoied.  The  above  was  the  only  issue  made, 
and  this  the  only  point  decided.  Some  ob- 
servationa  appear  in  the  opinion  of  the  court 
as  to  the  correctness  of  the  line  run  by  the 
commissioners  of  1850,  but  this  matter  was  not 
Involved  in  the  case,  and  what  was  there  said 
was  not  necessary  to  the  decision  of  the  issue 
before  the  court  The  decree  of  the  court, 
which  speaks  for  itself,  shows  that  the  line  as 
located  by  the  commissioners  of  1856  was  not 
passed  upon,  but  only  the  validity  of  the  line  as 
established  by  the  compact  of  1803. 

There  Is  a  marked  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  a  second  suit  upon 
the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  in  another  suit  between  the  same  par- 
ties, or  their  privies,  upon  a  different  daim  or 
cause  of  action.  In  the  former  case  the  judg- 
ment or  decree,  if  rendered  upon  the  merits, 
constitutes  an  absolute  bar  to  a  subsequent 
suit  AH  these  matters  which  were  offered  and 
received,  or  which  might  have  been  offered,  to 
sustain  the  particular  chiim  or  demand  litiga^ 
ed  in  the  prior  suit,  and  those  matters  of  de- 
fense which  were  presented,  or  which  might 
have  been  introduced,  under  the  issue,  to  de- 
feat such  claim,  are  concluded  by  the  judgment 
or  decree  in  the  former  suit  Cromwell  v.  Sac 
Co.,  94  U.  8.  351;  Davis  v.  Brown,  Id.  428; 
Wither's  Adm'r  v.  Sims,  80  Va.  651.  But,  in 
order  that  a  judgment  or  decree  may  consti- 
tute a  bar  to  another  suit,  it  must  be  rendered 
In  a  proceeding  between  the  same  parties  or 
their  privies,  and  the  point  of  controversy  must 
be  the. same  in  both  cases,  and  be  determined 
on  Its  merits.  Hughes  v.  U«  S.,  4  Wall.  236; 
Cromwell  v.  Sac  Co.,  supra;  Russell  v.  Place, 
M  U.  8.  606;  Chrisman^s  Adm'x  v.  Harman, 
29  Orat  494;  and  WIther's  Adm'r  v.  Shns, 
supra. 

In  the  case  of  Virginia  v.  Tennessee,  supra, 
the  sole  issue  was  as  to  the  validity  of  the  com- 
promise line  under  the  compact  of  1803.    In 


the  present  suit  the  sole  Issue,  so  far  as  the 
doctrine  of  res  adjudicata  could  have  any  pos- 
sible application,  is  the  actual  location  upon 
the  ground  of  the  compromise  Une  of  1802. 
Hie  issues  are  essentially  different  The  de- 
cisions In  that  ease  in  no  wise  constitute  a  bar 
to  the  judicial  determination  of  the  issue  hi  this 


The  allegations  of  the  bill  being,  in  our  opin- 
ion, sustained  by  the  testimony  in  the  cause, 
our  conclusion  is  that  the  decree  appealed  from 
Is  erroneous.  It  must  therefore  be  reversed, 
and  a  decree  entered  by  this  court,  as  should 
have  been  done  by  the  court  below,  perpetuat- 
ing the  injunction  awarded  the  complainant^ 
and  adjudging  costs  against  the  defendants. 

BUCHANAN,  J.,  abs^it,  on  account  of  belQg 
associated  with  counseL 


(in  N.  C.  214) 

McCASKILL  V.  McKINNON  et  ux. 

(Supreme  Court  of  North  Carolina*    Nov.  16, 
1807.) 

ACXNOWLBDGMBNT— FSMB  CoVERT  —  PrIVATB  ISX- 

AMiNATioN— Trial— Instkuctions—Appltoa- 

BILITT  TO  EVinRNOB— EQUITABLB   LlBN. 

1.  It  was  not  error  to  diarge  that  if  defend- 
ant a  feme  covert,  "did  not  state"  to  the  ex- 
amining magistrate  that  she  signed  a  mortgage 
sued  upon  volantarily,  the  Jury  should  find  that 
she  did  not  voluntarily  execute  the  mortgage, 
and  was  not  examined  separately  touching  her 
voluntary  execution  thereof,  where  there  was  no 
evidence  that  she  assented  to  the  examination,  or 
expressed  her  voluntary  assent,  in  any  other 
way  than  by  verbal  statement 

2.  Where  a  magistrate  is  about  to  take  a  pri- 
vate examination  of  a  feme  covert  prior  to  her 
execution  of  a  mortgage,  he  should  explain  to 
her  the  statute  requiring  that  she  be  examined 
separate  and  apart  from  her  husband,  and  he 
should  see  that  the  statutory  provisions  are 
strictly  complied  with. 

3.  A  husband  owned  lot  A;  and  his  wife,  lot 
B.  A  was  mortgaged  to  plaintiff,  and  the  wife* 
conveyed  B  to  plaintiff  for  $1,200,  m  payment  of 
the  mortgage  on  A,  and  with  the  understanding 
that  she  was  to  have  title  to  A.  Subsequently 
plaintiff  sold  A,  as  mortgagee,  and  bid  it  off  for 
the  wife,  at  the  price  of  $1,000,  and  made  her  a 
deed  therefor,  and  on  the  same  day  undertook  to 
obtain  a  mortgage  from  her  upon  A  to  secure  ad- 
ditional indebtedness  from  the  husband;  but  the 
mortgage  was  invalid,  as  she  was  not  examined 
separate  from  her  husband,  as  requhred  by  statr 
nte.  Held,  that  plamtiff  had  no  equitable  lien 
upon  A. 

Appeal  from  superior  court  Richmond  coun- 
ty; Coble,  Judge. 

Action  by  John  C.  McCaskiU  against  Me- 
Kay  HcKinnon  and  wife.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

J.  F.  Payne,  Frank  McNeill,  and  Shepherd 
&  Busbee,  for  appellant  MacBae  &  Day  and 
J.  D.  Shaw,  Jr.,  for  appellees. 

FURCHBS,  J.  This  action  Is  to  foreclose 
a  mortgage  which  plaintiff  alleges  that  de- 
fendants, McKay  McKInnon  and  wife,  Gmos 
H.  McKInnon,  executed  to  him,  dated  August 
28,  1880.    The  land  convcye(3  in  this  mort- 
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gage  belonged  to  the  feme  defendant,  and 
was  to  secure  an  Indebtedness  of  tbe  hus- 
band, McKay  McKinnon.  The  record  in  this 
case  is  voluminous,  'containing  many  excep- 
tions inyolving  questions  as  to  competency  of 
evidence  admitted  and  rejected,  the  question 
of  agency,  and  the  right  of  the  agent  to  ap- 
ply money  in  his  hands  as  such  agent  to  the 
payment  of  his  individual  Indebtedness.  But 
among  the  many  questions  presented  by  the 
record,  there  are  two,  the  solution  of  which 
win  determine  the  rights  of  the  parties.  This 
being  so,  we  proceed  to  consider  them,  and 
thereby  avoid  the  consideration  of  a  great 
many  other  questions  presented  by  the  ap- 
peal. 

It  is  denied  by  the  defendants  that  the  privy 
examination  of  the  feme  defendant  was  taken 
as  to  the  mortgage  the  plaintiff  now  seeks  to 
foreclose.  If  it  was  not,  the  plaintiff  cannot 
have  a  Judgment  of  foreclosure.  Plaintiff 
says  that,  If  this  is  so,  he  Is  entitled  to  an 
equitable  lien  on  the  land  for  the  payment  of 
his  debt.  The  Jury  found  that  the  private  ex- 
amination of  the  feme  covert  was  not  taken 
to  the  mortgage.  This  settles  the  matter  of 
plaintiff's  right  to  foreclose,  unless  there  has 
been  error  committed  by  the  court  In  the  evi- 
dence admitted  or  rejected,  or  in  the  Instruc- 
tions given  to  the  Jivy.  The  evidence  offered 
upon  this  Issue,  as  to  whether  Mrs.  McKin- 
non was  privily  examined  or  not,  was  that  of 
D.  A.  Patterson,  the  Justice  who  made  the 
certificate  of  privy  examination,  and  of  Mc- 
Kay McKinnon,  the  husband  of  the  feme  de- 
fendant, and  her  own  testimony.  There  are 
no  exceptions  to  Patterson's  evidence.  While 
there  are  exceptions  to  the  evidence  of  both 
McKinnon  and  his  wife,  none  of  these  ex- 
ceptions were  to  their  evidence  on  this  issue. 
This  being  so,  if  there  Was  evidence  upon 
whic^  the  Jury  might  reasonably  find  the  is- 
sue In  the  negative,  this  finding  must  stand. 
The  witness  Patterson,  among  other  things, 
testified  that:  "After  Mr.  McCasklll  and  Mr. 
McKinnon  retired,  the  witness  read  over  the 
certificate,  or  started  to  read,  and  thinks  he 
read  it.  She  wanted  to  explain  something, 
or  wanted  witness  to  explain  something,  wit- 
ness don't  remember;  something  witness 
didn't  know  anything  about  Mr.  McKinnon 
came  back  to  the  door,  and  told  her  it  was  all 
right,  or  words  to  that  effect  The  matter  drop- 
ped right  there.  There  was  no  more  said,  and 
witness  signed  the  paper.  McKinnon  came 
to  the  parlor  door.  Witness  and  Mrs.  Mc- 
Kinnon were  inside  the  parior.  There  was  a 
hall  and  door  from  hall  to  parlor.  Witness 
was  from  the  parlor  door  several  feet."  The 
feme  defendant  testified  that  plaintiff,  wit- 
ness Patterson,  her  husband,  and  herself  were 
all  at  her  house;  that  she  and  Patterson  were 
ha  the  parior,  and  plaintiff  and  her  husband 
were  in  the  parlor,  or  on  the  piazza;  were 
part  of  the  time  In  one  place,  and  then  in  the 
other.  She  says  she  "did  not  execute  the 
deed  freely  and  voluntarily;  did  not  tell  Mr. 
Patterson   that  she   signed   the  deed   freely. 


She  objected  to  signing  the  mortgage.  After 
she  raised  an  objection,  she  signed  it  After 
she  raised  objection,  don't  think  Mr.  Patterson 
asked  her  If  she  signed  It  freely  and  volun- 
tarily. Don't  think  anything  was  said  while 
witness  was  in  the  parlor.  She  could  see 
plaintiff  and  Mr.  McKinnon.  Mr.  McKinnon 
was  certainly  where  he  could  see  her  during 
the  whole  of  the  time.  She  recollects  signing 
the  mortgage.  After  she  wrote  her  name  to 
the  paper,  she  never  told  Mr.  Patterson  or  any 
one  else  that  she  signed  it  freely  and  volnn- 
tarily."  The  husband,  McKay  McKinnon,  tea- 
tlfied  that  "Mrs.  McKinnon  and  Mr.  Patterson 
were  In  the  parlor,  about  6  or  7  feet  from 
where  witness  was,  on  the  piazza.  She  re- 
fused to  sign  the  mortgage.  Witness  heard 
her  tell  Mr.  Patterson  so.  Witness  was  in 
hearing  distance  all  the  time,  and  in  sight  of 
them;  was  sitting  in  the  window.  They  had 
some  trouble  about  signing  it  in  there,  and 
witness  and  McCasklll  went  in  the  parlor  be- 
fore she  signed  It  and  witness  told  her  to 
sign  it  Witness  and  McCasklll  were  both 
present  She  didn't  state  that  she  signed  it 
voluntarily  and  freely,  after  they  went  back, 
and  there  were  no  more  questions  asked  her 
about  It  She  Just  signed  it  and  Mr. 
Patterson  signed  his  name,  and  they  all 
came  out"  The  plaintiff,  McCasklll,  testifi- 
ed: "Notes  and  mortgage  were  aigned  by 
the  defendants,  and  after  that  Mr.  McKin- 
non and  witness  retired  to  the  piazza.  Wit- 
ness could  not  hear  what  Mr.  Patterson  and 
Mrs.  McKinnon  said,  and  Mr.  McKinnon  was 
out  there  with  witness."  There  is  some 
conflict  in  this  evidence  between  the  plaintiff 
and  the  other  witnesses,  Patterson,  McKin- 
non, and  wife,  brace,  bat  not  as  to  what  oc- 
curred between  Patterson  and  the  feme  de- 
fendant, as  the  plaintiff  swears  that  he  was 
not  in  the  parlor,  and  could  not,  and,  of  course, 
did  not,  hear  what  took  place.  But,  whatever 
conflict  there  may  be,  it  was  a  matter  for  the 
Jury  to  consider  and  detennine  what  the  troth 
of  the  matter  was,  and  not  for  ns.  The  only 
question  that  comes  to  us  for  our  determina- 
tion is  whether  the  evidence  was  snch  as  the 
oourt  should  have  submitted  this  issue  to  the 
Jury  upon,  and  we  are  of  opinion  it  was. 

But  plaintiff  contends  that  if  there  was  suf- 
ficient evidence  to  carry  this  issue  to  the  Jury, 
there  was  error  in  the  Judge's  charge  In  sub- 
mitting it  to  the  Jury.  We  therefore  repro- 
duce the  entire  charge  of  the  court  upon  this 
issue  (believing  this  to  be  entirely  fair  to  tit' 
plaintiff),  which  is  as  follows: 

"The  third  issue  is:  *DId  Grace  BL  Mc- 
Kinnon freely  and  voluntarily  execute  the 
mortgage  described  in  the  complaint  and 
was  she  privately  examined,  separate  and 
apart  from  her  husband,  touching  her  vol- 
untary execution  of  the  same?  The  certifi- 
cate of  the  Justice  of  the  peace  to  the  mort- 
gage states  that  the  feme  defendant  was  ex- 
amined separate  and  apart  from  her  hus- 
band touching  her  voluntary  execution  of 
the  same,  and  that  she  stated  that  she  did 
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sign  the  mortgage  freely  and  voluntarily, 
without  fear  or  compulsion  on  the  part  of 
her  said  husband  or  of  any  other  person,  and 
that  she  did,  at  the  time  she  was  so  exam- 
ined, freely  and  voluntarily  consent  thereto. 
The  Jury  are  instructed  that  the  certificate 
of  the  Justice  of  the  peace  is  presumed  to  be 
true,  and  that  the  burden  of  proving  that  it 
is  not  true  is  upon  the  defendants.  If  the 
defendants  have  rebutted  this  presumption 
by  proof,  and  have  shown  that  the  feme 
defendant  did  not  freely  and  voluntarily  ex- 
ecute the  mortgage,  and  that  she  was  not 
privately  examined,  separate  and  apart  from 
her  husband,  touching  her  voluntary  execu- 
tion of  the  same,  the  Jury  will  answer  this 
issue,  'No.*  If  the  feme  defendant  exe- 
cuted the  mortgage  described  in  the  com- 
plaint freely  and  voluntarily,  and  if  she 
was  privately  examined,  separate  and  apart 
from  her  said  husband,  touching  her  volun- 
tery  execution  of  the  same,  the  Jury  will  an- 
swer this  issue,  'Yes.'  The  defendants  con- 
tend that  the  feme  defendant  objected  to 
signing  the  mortgage;  that  she  and  the 
Justice  of  the  peace,  Patterson,  were  in  the 
parlor,  and  that  she  objected  to  signing  the 
mortgage;  that  her  husband  and  plaintiff 
were  in  her  sight  and  hearing;  that  her 
husband  came  to  the  door  of  the  parlor,  and 
she  signed  the  mortgage,  but  that  the  J. 
P.  never  asi^ed  her  whether  she  signed  the 
same  freely  and  voluntarily,  and  never  ex- 
amined her,  separate  and  apart  from  her 
husband,  touching  her  voluntary  execution 
of  the  same;  that  her  husband  was  never 
out  of  her  presence;  and  that  neither  was 
McCasi^ill.  The  plaintiff  contends  that  the 
feme  defendant  did  sign  the  mortgage  free- 
ly and  voluntarily,  and  that  she  was  exam- 
ined, separate  and  apart  from  her  husband, 
touching  her  voluntary  execution  of  the 
same.  The  Jury  are  instructed  that  it  was 
not  necessary  to  the  validity  of  the  exam- 
ination of  the  feme  defendant  by  the  J.  P. 
that  her  husband  should  have  gone  entirely 
out  of  the  room.  It  was  only  necessary 
that  he  should  have  gone  separate  and  apart 
from  the  feme  defendant,  and  so  far  as  to 
leave  her  free  to  express  to  the  J.  P.  her  will 
and  desire  with  respect  to  the  alleged  mort- 
gage freely  and  voluntarily.  The  defend- 
ants contend  that  the  male  defendant  did 
not  go  separate  and  apart  from  his  wife,  so 
far  as  to  leave  her  free  to  express  her  will 
and  desire  with  respect  to  the  alleged  mort- 
gage freely  and  voluntarily,  and  that  in  fact 
the  J.  P.  never  did  ask  her  whether  she 
freely  and  voluntarily  signed  and  consent- 
ed to  the  mortgage.  As  above  instructed, 
the  burden  is  upon  the  defendants  to  rebut 
the  presumption  raised  by  the  certificate  of 
the  J.  P.  If  they  have  rebutted  this  pre- 
sumption, the  Jury  will  answer  this  third  is- 
sue, 'No.'  If  they  have  failed  to  rebut  it, 
the  Jury  will  answer  the  third  issue,  'Yes.* " 
In  response  to  prayer  for  instructions  by 
defendants*  counsel,  the  court  charged  the 


Jury  "that  if  Mrs.  KcKlnnon,  on  her  exam- 
ination by  the  Justice  of  the  peace,  Patter- 
son, did  not  state  to  him  on  such  examina- 
tion that  she  signed  said  mortgage  freely 
and  voluntarily,  the  Jury  will  answer  the  third 
iflsue,  'No.'  (Plaintiff  excepted.  Bxcep.  No. 
19.)" 

The  court  further  instructed  the  Jury  on 
this  issue,  in  response  to  prayers  by  defend- 
ants' counsel,  "that  it  was  the  duty  of  the 
Justice  of  the  peace,  in  taking  the  privy  ex- 
amination of  Mrs.  McKlnnon  to  explain  the 
same  to  her,  and  see  that  the  provisions  of 
the  statute  were  strictly  complied  with;  and 
if,  in  this  case,  the  Justice  failed  to  do  so, 
you  will  answer  third  issue,  *No.'  (PlaintifT 
excepted.     Excep.  No.  20.)" 

But  our  attention  was  called  more  partic- 
ularly to  the  two  last  paragraphs. 

Plaintiff  says  it  was  error  to  charge  the 
Jury  "that  if  Mrs.  McKinnon,  on  her  exam- 
ination by  the  Justice  of  the  peace,  Patter- 
son, did  not  state  to  him  on  such  examina- 
tion that  she  signed  said  mortgage  freely 
and  voluntarily,  the  Jury  will  answer  the 
third  issue,  'No.' "  We  see  no  error  in  this 
instruction.  It  is  the  duty  of  the  Judge  to 
adapt  his  charge  to  the  evidence  bearing  up- 
on the  issue  before  the  Jury,— to  the  case  in 
hand.  The  certificate  of  the  Justice  of  the 
peace  says  that  it  was  taken  separate  and 
apart  from  her  husband,  and  that  she  "doth 
state  that  she  signed  the  same  freely  and 
voluntarily,  without  fear  or  compulsion," 
etc.  The  evidence  was  all  directed  to  what 
she  said.  There  is  not  a  suggestion  in  the 
evidence  that  she  assented  to  the  examina- 
tion, or  expressed  her  free  and  voluntary 
assent  in  any  other  way  than  by  saying  that 
she  did.  We  do  not  say  that  a  case  might 
not  be  presented  where  the  aclmowledgment 
might  not  be  shown  without  using  the  exact 
words  used  in  the  charge.  But  from  the  evi- 
dence in  this  case  the  charge  appears  to  us 
to  have  been  proper. 

The  plaintiff  further  excepts  to  the  last 
paragraph  of  the  charge.  He  complains  that 
the  court  charged  that  it  was  the  duty  of 
the  magistrate,  Patterson,  "to  explain  the 
same  to  her,  and  see  that  the  provisions  of 
the  statute  were  strictly  complied  with;  and, 
In  this  case,  if  the  Justice  failed  to  do  so, 
you  will  answer  the  third  issue,  'No.' "  We 
see  no  error  in  this  instruction.  At  common 
law  a  feme  covert  could  only  convey  her 
land  by  the  fictitious  action  of  fine  and  re- 
covery. This  has  been  changed  by  statute 
in  England  and  in  this  state  so  as  to  al- 
low her  to  alien  her  land  by  deed  in  which 
her  husband  Joins,  and  privy  examination. 
The  right  to  take  privy  examinations  for  a 
long  time  was  given  to  the  Judges  of  the  su- 
preme and  superior  courts,  and  to  the  courts 
of  pleas  and  quarter  sessions  in  term  time, 
and  when  in  session  as  an  organized  court. 
When  this  court  was  abolished  by  the  consti- 
tution of  1868  and  the  acts  of  legislation  fol- 
lowing, this  right  was  given  to  the  clerks  of 
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the  superior  courts,  as  the  sticcessors  of  coun- 
ty courts.  This  was  well  enough,  as  the 
clerks  were  elected  by  the  whole  people  of 
the  county,  and  were  likely  to  be  men  of 
character  and  intelligence.  But  the  legisla- 
ture, upon  the  plea  of  convenience,  have  in- 
creased the  list  of  those  who  may  take  privy 
examinations  to  a  great  number  of  officers. 
They,  next  after  the  clerks,  gave  it  to  Jus- 
dees  of  the  peace,  then  to  notaries  public, 
and  then  to  deputy  clerks,  but  it  has  not  yet 
been  given  to  policemen.  Convenience  is  a 
good  thing,  but  it  is  a  mistake  to  place  con- 
venience before  the  protection  afforded  or 
intended  to  be  afforded  married  women  in 
taking  their  privy  examinations.  The  ob- 
ject of  the  privy  examination  was  to  protect 
wives  from  having  their  estates  squander- 
ed by  unkind,  dissipated,  spendthrift  hus- 
bands. This,  In  our  opinion,  should  be  more 
regarded  than  mere  convenience.  Upon  this 
line  of  thought,  we  must  be  pardoned  for 
quoting  a  paragraph  from  the  opinion  deliv- 
ered by  Ruffin,  J.,  in  Burgess  v.  Wilson,  13 
N.  0.,  at  page  311.  That  great  lawyer,  in 
discussing  the  subject  of  privy  examination, 
says:  "After  open  confession  in  court,  she 
is  then  to  be  examined  when  hi  privacy,  and 
with  self-collection,  which  a  timid  female,  in 
the  presence  of  a  crowd,  and  overawed  by 
the  atlthority  of  her  husband,  might  not  be 
able  to  command  in  public,  that  she  may 
have  an  opportunity  of  retracting  her  deed 
after  her  interests  have  been  weighed  by 
her,  and  her  rights  explained  by  an  intelli- 
gent  and  upright  Judicial  officer.  This  being 
done  all  at  once,  there  is  not  so  much  appre- 
hension—though certainly  some  even  here» 
of  malversation  in  the  examining  magistrate. 
The  danger  of  immediate  detection  would 
subdue  his  disposition  to  aid  in  the  undue 
machinations  of  a  cruel  husband.  But  the 
facility  for  practicing  abuses  on  the  wife 
would  be  great,  indeed,  if  the  trust  of  re- 
ceiving her  acknowledgment  were  reposed  In 
a  single  justice  of  the  peace,  as  matter  in 
pais."  Although  this  duty  has  been  given 
to  other  persons  than  Judge  Ruffin  and  the 
able  court  of  which  he  was  a  member  at  the 
time  this  opinion  in  Burgess  v.  Wilson  was 
delivered,  still  the  manner  in  which  it  should 
be  done  is  the  same  now  that  it  was  then. 
And,  thus  understanding  the  law,  it  seems  to 
us  that  the  charge  of  the  court  should  be 
commended,  rather  than  condemned.  These 
examinations  carry  with  them  the  presump- 
tion of  being  true,  as  they  should  do,  or  the 
titles  to  much  of  the  landed  property  in  this 
state  would  be  insecure.  And  this  makes  It 
the  much  more  important  that  they  should 
be  taken  by  men  of  Intelligence  and  charac- 
ter. We  see  no  error  in  this  ruling,  and  the 
only  question  that  remains  to  be  considered 
is  the  equities  of  the  case. 

The  plaintiff  contends  that.  If  he  is  held 
not  to  be  able  to  enforce  his  mortgage,  it 
would  be  inequitable  and  unconscionable  for 
the  feme  defendant  to  repudiate  the  con- 


tract, and  be  allowed  to  retain  the  land;  and 
he  asks  the  court  so  to  declare,  and  by  some 
means  to  give  him  relief.  For  this  conten- 
tion he  cites  Burns  v.  McGregor,  90  N.  C. 
222,  Wood  V.  Wheeler,  106  N.  O.  512,  11  a 
B.  500,  and  Draper  v.  Allen,  114  N.  C.  50,  19 
S.  B.  61;  but  we  are  unable  to  see  that  they 
apply  to  this  case.  The  facts.  In  brief,  are: 
That  McKay  McKInnon,  husband  of  the 
feme  defendant,  was  indebted  to  the  plain- 
tiff in  the  sum  of  $900,  evidenced  by  three 
promissory  notes,  and  in  1876  he  executed  a 
mortgage  to  the  plaintiff  on  the  land  in  dis- 
pute, to  secure  this  debt  That  in  1884  the 
plaintiff  was  pressing  the  husband  for  these 
debts,  and  threatened  to  foreclose.  The 
feme  defendant  agreed,  through  her  hus- 
band, to  sell  the  plaintiff  real  estate  which 
she  owned  in  the  town  of  Fayettevllle  for 
|1,200,  in  payment  of  the  mortgage  debt 
and  that  she  was  to  become  the  owner  of  the 
mortgaged  land  (which  seems  to  have  been 
her  home)  in  place  of  her  Fayettevllle  prop- 
erty; and  on  February  14,  1884,  the  defend- 
ants executed  a  deed  to  the  plaintiff  for  the 
wife's  property  in  Fayettevllle  at  the  price 
of  11,200,  in  which  deed  it  is  stated  that  it 
was  the  wife's  land,  willed  to  her  by  her 
deceased  father.  So  the  plaintiff  took  title 
to  this  land,  knowing  that  it  was  the  land 
of  the  feme  defendant.  That  plaintiff  and 
his  brother  afterwards  sold  the  land  in  con- 
troversy as  mortgagees,  bid  It  off  for  the 
feme  defendant  at  the  price  of  $1,000,  and 
made  her  a  deed  therefor,  and  on  the  same 
day  undertook  to  take  the  mortgage  upon 
which  this  action  was  brought.  That  plain- 
tiff alleges  that  he  entered  a  credit  on  a  book 
account  he  had  against  the  husband  for  the 
$1,200,  the  price  of  the  Fayettevllle  land. 
And  'the  debt  which  this  mortgage  was  in- 
tended to  secure  was  the  debt  due  by  the 
first  mortgage  debt,  and  a  balance  of  500 
and  some  dollars,  which  the  husband  still 
owed  him  on  his  book  account.  There  Is 
some  conflict  in  the  evidence  about  this,  but 
one  thing  remains  undisputed:  that  the 
plaintiff  got  $1,200  worth  of  the  feme  de- 
fendant's land,  and  she  has  never  received 
anything  for  it  unless  it  is  the  land  in  dis- 
pute. He  knew  that  the  Fayettevllle  land 
belonged  to  the  feme  defendant,  as  It  is  so 
stated  in  the  deed,  and  it  Is  not  pretended 
that  the  feme  defendant  ever  consented  that 
the  price  of  this  land  should  be  entered  as  a 
credit  on  her  husband's  book  account  with 
the  plaintiff.  And  if  It  was  so  entered,  even 
with  the  consent  of  the  husband,  It  was  miau> 
thorlzed,  and  a  fraud  on  her.  Williams  v. 
Johnston,  92  N.  G.  532.  All  the  debts  were 
the  debts  of  the  husband,  and  not  the  wife's 
debts.  Her  land  is  gone,  the  plaintiff  Is  the 
owner  of  It,  and  she  has  nothing  In  consider- 
ation but  the  land  in  dispute.  Under  these 
circumstances,  we  cannot  interfere  with  her 
title.  Williams  t.  Walker,  111  N.  a  601^  16 
S.  B.  706. 
Affirmed. 
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PARKER  ▼.  SOUTHERN  RT.  CO. 

(Supreme  Ooxat  of  North  Carolina.    Not.  23, 

1897.) 

Appeat.— Reinstatement— Laches. 

1.  An  appeal  dismissed  under  rule  5  (27  S.  E. 
T.,  119  N.  C.  930)  for  failure  to  docket  the  tran- 
Bcript  in  proper  time  will  not  be  reinstated  where 
appellant,  by  employing  its  counsel  in  other 
business,  prevented  him  from  appearing  to  set- 
tle the  case  on  the  days  designated  for  that 
purpose,  and  counsel  did  not  answer  the  motion 
to  dismiss  because  he  did  not  think  it  would  be 
considered  at  once. 

2.  To  prevent  a  dismissal  on  motion,  it  is  the 
duty  of  an  appellant,  not  in  default  in  settling 
the  case,  to  docket  the  record  proper  during  the 
first  two  daye  of  the  call  of  causes  from  the 
district,  and  ask  for  a  certiorari  for  the  case  on 
appeal. 

Appeal  from  superior  court,  Guilford  coun- 
ty;  Mclver,  Judge. 

Action  by  C.  A.  Parker  against  the  South- 
em  Railway  Company.  An  appeal  by  de- 
fendant was  dismissed,  and  defendant  moves 
to  reinstate  the  same.     Motion  denied. 

F.  H.  Busbee,  for  appellant  J.  T.  More- 
head,  for  appellee. 

OLARK,  J.  Jndgm^t  wa«  rendered  be- 
low In  this  case  prior  to  the  beginning  of  this 
term,  and,  the  transcript  on  appeal  not  being 
docketed  here  during  the  first  two  days  of 
the  call  of  the  district  to  which  it  belongs, 
as  required  by  rule  5  (119  N.  C.  930,  27  S.  E. 
Y.),  the  appellee  filed  the  certificate,  and  had 
the  appeal  dismissed,  as  allowed  by  rule  17, 
27  S.  E.  Yli.  The  appellant  now  mdves,  on 
notice,  to  reinstate.  With  a  view  to  nega- 
tlye  laches,  and  to  show  that  it  could  not 
have  docketed  the  appeal  in  time,  the  appel- 
lant filed  the  correspondence  in  reference  to 
settling  tiie  case,  from  which  it  appears  that 
the  cause  was  tried  at  Guilford  superior 
court  August  11,  1897,  the  appeal  bond  was 
filed  August  20tfa,  and  the  case  on  appeal 
and  counter  ease  were  served  within  the 
time  agreed,  and  before  the  end  of  that 
month;  that  defendant's  counsel  asked  the 
Jndge  to  "settle"  the  case  on  appeal  at  Rich- 
mond court  in  September,  to  which  the  Jndge 
assented,  telling  counsel  to  name  his  day, 
but  defendant's  counsel  did  not  attend,  be- 
cause his  client  called  him  off  elsewhere. 
Defendant's  counsel  then  asked  the  Judge  to 
settle  the  case  at  Wilmington,  which  his 
honor  agreed  to  do,  appointing  October  22d 
as  the  day.  His  honor  remained  over  in 
Wilmington  two  days  for  the  purpose,  but 
defendant's  counsel  did  not  attend,  being 
elsewhere  engaged  by  his  client.  Defend- 
ant's counsel,  who  lived  in  Raleigh,  invited 
the  Judge  to  come  by  Raleigh,  and  stop  over 
to  settle  the  case,  but  his  honor's  duties 
called  him  to  other  courts,  and  he  could  not 
find  it  convenient  to  come  to  Raleigh  for  that 
purpose.  Finally,  on  Wednesday,  October 
27th  (the  last  day  on  which  the  appeal  could 
be  docketed  as  a  right),  the  defendant's  coun- 
sel sent  the  papers  to  the  Judge,  as  he  could 


have  done  weeks  before,  who  promptly  set- 
tled the  case,  and  sent  it  to  the  clerk  of 
Guilford  superior  court  on  November  Ist 
The  transcript  reached  here  on  November 
5th.  Upon  the  defendant's  own  showing, 
there  was  inexcusable  negligence,  and,  as  the 
appellee  insists  on  his  rights,  the  motion  to 
reinstate  must  be  denied.  At  the  most,  the 
facts  would  show  that  the  counsel  personally 
was  in  no  default,  as  his  failure  to  attend 
to  the  matter  was  in  each  Instance  caused  by 
his  client's  calling  him  off  to  attend  to  other 
matters  which  it  must  have  deemed  more 
important,  but  this  is  no  excuse  for  the  de- 
fendant, whose  duty  it  is,  like  any  other  liti- 
gant, to  attend  to  its  legal  business  In  apt 
time,  and  to  have  enough  couns^  to  do  this. 
It  would  appear  from  the  affidavit,  however, 
that  counsel  was  not  entirely  without  laches, 
as  it  states  that  he  "did  not  answer  the  mo- 
tion to  dismiss  because  he  did  not  think  it 
would  be  considered  at  once."  Paine  v.  Oure- 
ton,  114  N.  0.  606,  19  S.  B.  631.  The  motion 
was  lodged  Wednesday,  October  27th,  and 
the  appellee  was  entitled  to  have  had  it 
granted  Thursday  morning,  October  28th 
(Smith  V.  Monta«rue  [at  this  term]  28  S.  B. 
137),  but  In  fact  it  was  not  allowed  until  Sat- 
urday, the  last  day  of  the  call  of  that  dis- 
trict Besides,  if  the  appellant  had  been  in 
no  default  as  to  settling  the  case.  It  was  its 
duty,  during  the  first  two  days  of  the  call  of 
causes  from  the  district,  to  have  docketed 
the  record  proper,  and  have  asked  for  a  writ 
of  certiorari  for  the  case  on  appeal.  Bur- 
rell  V.  Hughes,  120  N.  O.  278,  26  S.  B.  783,  in 
which  it  is  said:  'There  are  some  matters 
which  should  be  deemed  settled,  and  this  is 
one  of  them."  That  case  dtes  Pittman  v. 
Kimberly,  92  N.  O.  562;  Owens  v.  Phelps,  91 
N.  C.  253;  Porter  v.  Railroad  Co.,  106  N.  a 
478,  11  S.  B.  515;  Stephens  v.  Koonce,  106  N. 
C.  255,  11  S.  B.  282;  Pipkin  v.  Green,  112  N. 
C.  355,  17  S.  B.  534;  State  v.  Freeman,  114 
N.  O.  872,  19  S.  B.  630;  Paine  ▼.  Cureton,  114 
N.  0.  606,  19  S.  B.  631;  Graham  v.  Bdwards, 
114  N.  0.  228,  19  a  B.  150;  Haynes  v.  Cow- 
ard, 116  N.  C.  841,  21  &  B.  690;  Causey  t. 
Snow.  116  N.  C.  497,  21  S.  B.  179;  Shober  t. 
Wheeler,  119  N.  C.  471,  26  S.  B,  26;  Brown 
V.  House,  119  N.  C.  622,  26  S.  B.  100;  Guano 
Co.  V.  Hicks,  120  N.  C.  29,  26  &.  B.  650,  and 
several  other  cases,  showing  that  the  pnus 
tice  is  too  weU  settled  to  be  debatable.  Mo- 
tion denied. 


(in  N.  C.  616) 
STATE  V.  JONES. 

(Supreme  Court  of  North  Carolina.     Nov.  86, 
1897.) 
Failurb  to  Pat  Tax—Ikdictmbkt   " 
Under  the  machinery  act  of  1897,  which  pre- 
Tides  that  all  taxes  shall  be  due  on  the  first  Mon- 
day in  September,  and  no  collecting  officer  shall 
sell  property  for  taxes  before  the  Ist  day  of  No- 
vember, and  in  certain  excepted  counties  before 
March  15th  following,  defendant,  who  lived  in 
an  excepted  county,  was  prosecuted  for  failH]» 
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to  pay  Us  tax  between  September  lat  and  Novem- 
ber Ist  Bdd,  he  conld  not  be  lawfully  indicted, 
before  the  day  on  which  the  collector's  right  to 
sell  begins,  which  is  March  15th,  if  at  all. 

Appeal  from  superior  court,  Rockingham 
county;  Starbuck,  Judge. 

Prosecution  by  the  state  of  North  Carolina 
against  Alexander  Jones  for  failure  to  pay 
tax.  From  a  Judgment  discharging  defend- 
ant, the  state  appeals.     Affirmed. 

The  indictment  was  as  follows:  'The  Ju- 
rors," etc.,  ••present  that  Alexander  Jones,  on 
or  before  the  first  Monday  in  September,  18&7, 
and  on  the  Ist  day  of  November,  18d7,  with 
force  and  arms,"  etc.,  ''did  fail  and  refuse  to 
pay  to  the  sheriff  of  said  county  all  or  any 
part  of  his  taxes  levied  by  the  state  of  North 
Carolina  and  the  county  commissioners  of 
said  county  of  Rockingham,  to  wit,  his  capi- 
tation tax  of  $2.15;  said  tax  being  due  and 
remaining  unpaid,  contrary,"  etc.  The  de- 
fendant pleaded  not  guilty,  and  thereupon  a 
Jury  was  sworn  and  impaneled,  and  rendered 
a  special  verdict  as  follows:  "That  defend- 
ant, Alexander  Jones,  was  on  or  before  the 
1st  of  June,  1897,  between  the  ages  of  21  and 
60  years,  and  was  a  resident  of  Wentworth 
township,  Rockingham  county,  and  subject  to 
a  poll  tax;  that  the  state  of  North  Carolina  and 
the  commissioners  of  said  county  duly  levied 
upon  said  defendant,  for  the  year  1897,  a  capita- 
tion tax  amounting  in  the  aggregate  to  $2.15, 
and  placed  the  eame  in  the  hands  of  the  sheriff 
of  said  county  for  collection,  as  required  by  the 
machinery  act  of  1897;  that  defendant  failed 
to  pay  the  taxes  on  the  first  Monday  of  Sep- 
tember, 1897,  and  failed  to  pay  them  on  or  be- 
fore the  1st  day  of  November,  1897;  that 
Rockingham  is  one  of  the  counties  embraced 
in  the  second  and  last  proviso  contained  in 
section  36  of  the  machinery  act  of  1897,  for- 
bidding the  sberilT  from  levying  on  property 
before  March  15th,  and  requiring  him  to  at- 
tend during  said  month  at  one  or  more  places 
In  each  township  for  the  purpose  of  collect- 
ing unpaid  taxes  as  stated  in  said  proviso. 
If,  upon  the  foregoing  facts,  the  court  be  of 
opinion  that  defendant  is  guilty,  the  Jury  so 
find;  otherwise,  the  Jury  find  the  defendant 
not  guilty."  The  court,  being  of  opinion  that 
defendant  is  not  guilty,  adjudged  that  he  be 
discharged,  and  the  solicitor  appealed. 

The  Attorney  General,  for  the  State. 

MONTGOMERY,  J.  The  indictment  was 
found  at  fall  term,  1897,  of  Rockingham  su- 
perior court,  which  was  convened  on  the  Slst 
of  October,  and  chaifred  the  defendant  with 
a  failure  and  refusal  to  imy  his  taxes  for  the 
year  1897  to  the  sheriflT  of  the  county,  on  or 
before  the  1st  day  of  September,  1897,  or  on 
the  1st  of  November  next  following.  At  once 
the  defendant  was  put  on  trial,  and  the  Jury 
returned  a  special  verdict  Upon  the  facts 
found  in  the  verdict  the  court  pronounced 
Judgment  in  favor  of  the  defendant,  and  the 
state  appealed. 


If  there  was  a  purpose  to  get  a  speedy  de- 
cision by  this  court  upon  the  construction  of 
sections  52  and  53  of  chapter  168,  AcU  1897 
(an  act  to  raise  revenue),  a  most  unfortunate 
venue  was  selected  for  the  trial  of  the  indict- 
ment. We  are  happily  relieved  of  the  neces- 
sity of  discussing  that  question  in  the  matter 
now  before  us  except  to  a  very  limited  extent 
One  thing  is  certain,  amon^  many  other 
things  uncertain,  in  the  machinery  act,  and 
that  is  that  all  taxes  shall  be  due  on  the  flirst 
Monday  in  September  in  each  year;  and  also 
no  collecting  officer  shall  sell  for  «^*ixes  prop- 
erty before  the  1st  day  of  November  next  fol- 
lowing, and,  indeed,  in  certain  counties  of  the 
state,  not  until  after  the  15th  of  March  in  the 
next  year.  The  law  cannot  require  impossi- 
bilities of  its  subjects,  and,  as  it  would  be 
physically  impossible  for  the  tax  collectors 
to  receive  the  entire  taxes  due  by  aD  of  the 
people  of  the  whole  state,  and  for  the  taxpay- 
ers to  pay  their  taxes,  in  one  day,— the  day  on 
w^hlch  they  become  due  (the  1st  of  Septem- 
ber),—we  must  necessarily  hold  that  the  fail- 
ure or  refusal  to  pay  taxes  before  the  day  on 
which  the  collector's  right  to  sell  begins  is  not 
an  indictable  olTense  in  contemplation  of  the 
act*  The  county  of  Rockingham  is  one  of  the 
counties  in  the  «tate  excepted  from  the  general 
provisions  of  the  revenue  law  as  to  the  time 
at  which  taxes  can  be  collected  by  distraint 
and  sale.  The  sherifT,  in  that  county,  cannot 
sell  property  for  taxes  until  after  the  15th  of 
March  following  the  September  1st  on  which 
the  taxes  became,  due.  This  being  bo,  of 
course  the  defendant,  who  is  a  citizen  and 
taxpayer  of  Rockingham  county,  could  not  be 
lawfully  indicted  for  the  nonpayment  of  his 
taxes  until  the  15th  of  next  March,  if.  Indeed, 
he  then  could  be.  (Upon  that  question  we 
express  no  opinion,  for  the  reason  that  the 
matter  is  not  before  us.)  If  it  was  intended 
by  this  appeal  to  test  the  power  of  the  general 
assembly  to  discriminate  between  the  differ- 
ent counties  of  the  state  as  to  the  times  at 
which  the  people  shall  pay  their  taxes,  it  is 
to  be  observed  that  such  laws  have  been  com- 
mon in  our  past  legislative  history,  and  they 
have  not  been  assailed,  so  far  as  we  know,  on 
the  ground  that  tliey  were  unconstitutlonaL 
The  early  marketing  of  the  products  of  the 
eastern  counties  enables  the  people  of  those 
counties  to  pay  their  taxes  earlier  than  the 
people  of  the  western  counties  can  conven- 
iently pay  theirs,  because  of  the  necessary 
lateness  of  the  marketing  of  tlieir  chief  crop. 
Such  statutes,  although  local,  are  still  public 
laws.  They  affect  everybody  alike  in  the  lo- 
calities where  they  prevail,. and  confer  no  ex- 
emptions or  special  privileges  upon  bny. 
There  is  no  violation  of  the  principle  of  equa- 
tion of  taxation,  and  the  state,  during  the  fis- 
cal year,  receives  its  revenue  from  all  of  its 
people  under  laws  operating  Justly  throughout 
the  whole  state.  Under  the  police  pow^r,  the 
sale  of  liquor  has  been  regulated  by  statutes 
api^icable  to  particular  localities.  State  v. 
Chambers,  93  N.  C.  600;  State  v.  Wallace,  M 
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N.  O.  827.  Indeed,  a  statate  regulating  the 
sale  of  cotton,  as  to  hours  of  sale  and  quanti- 
ties sold.  In  particular  counties,  has  been  held 
to  be  constitutional  State  r.  Moore,  104  N. 
G.  714,  10  S.  E.  143.  The  judgment  pro- 
nounced by  the  court  upon  the  special  rerdict 
was  correct,  and  the  same  Is  affirmed. 


(121  N.  c.  MS) 

MAYBEBRY  et  si.  ▼.  MATBERRT  et  sL 

(Supreme  Oourt  of  North  Oarolina.     Nov.  80, 

1&)7.) 

AwABD— Validity— CONCLU8IVBNE80. 

1.  Where  a  controTeray  has  been  submitted  to 
arbitration,  and  the  arbitrators  make  their  award 
by  simple  announcement  of  the  result,  without 
stating  the  reasons  or  the  law  govemmg  them, 
such  award  must  be  held  conclusive  and  binding 
upon  the  parties,  in  the  absence  of  proof  of  un- 
due influence  or  that  any  evidence  was  excluded. 

2.  Corruption  Is  ^ood  ground  for  setting  aside 
an  award,  but  a  mistake  is  not,  unless  the  arbi- 
tntors  have  made  it  through  undue  influence  or 
fraud  of  a  party. 

Appeal  from  superior  court,  Wilkes  county; 
Oreen,  Judge. 

Action  by  Lemlra  Biayberry  and  others 
against  Alvln  Mayberry  and  others.  From  a 
judgment  for  plaintifFs,  defendants  appeal  Re- 
▼ersed. 

W.  W.  Barber  and  Glenn  &  Manly,  for  ap- 
pellants. 

FAEROLOTH,  O.  J.  This  Is  an  action  for 
the  possession  of  land.  The  defendants  plead- 
ed. In  bar  of  the  action,  an  arbitration  and 
award  between  the  same  parties  touching  the 
same  subject-matter.  The  controversy  in- 
volved the  boundary  line  between  the  parties, 
and  that  turned  upon  the  question  whether  the 
comer  was  a  hickory  or  a  post  oak.  The  evi- 
dence was  that  the  arbitrators  examined  ev- 
ery witness  tendered,  and  received  every  deed 
offered,  by  either  par^,  both  parties  being  pres- 
ent at  the  hearing.  The  award  made  hi  18S0 
waB  "that  said  arbitrators  did  settle  and  locate 
the  line  In  dispute,  and,  by  location  of  said  line 
by  the  arbitrators,  the  land  described  In  the 
complaint  does  not  fall  on  plahitifiPs*  side  of  the 
line,  but  Is  on  defendants'  side*';  and  the  report 
of  the  arbitrators  Is  made  a  part  of  this  an- 
swer, and  is  pleaded  In  bar  of  the  plaintiffs' 
right  to  recover.  The  plaintiffs  moved  to  set 
aside  the  award,  In  order  that  they  might  in- 
troduce another  deed  which  they  alleged  would 
throw  light  on  the  contention,  and  insist  that 
It  would  have  caused  a  different  award  to  have 
been  made.  There  is  no  evidence  of  fraud  or 
collusion  on  the  part  of  the  arbitrators.  The 
defendants  asked  the  court  to  instruct  the  Jury 
''that  there  is  no  evidence  In  this  case  on  the 
part  of  either  plaintiffs  or  defendants  that  the 
arbitrators  refused  to  examine  any  witness  or 
deed  offered  by  either  party;  and  this  being  so, 
and  there  being  no  evidence  of  fraud  on  their 
part,  their  decision  is  binding  on  the  parties, 
and  the  Jury  should  answer  the  issue,  'No.' " 
The  refusal  of  this  prayer  was  error.    His  hon- 


or, among  other  things,  told  the  Jury,  'If  they 
should  be  satisfied  that  there  was  such  a  deed 
(that  would  have  thrown  light  on  the  conten- 
tion) in  existence,  and  it  was  not  before  the 
arbitrators,  that  they  should  find  the  issue 
yes."  That  was  erroneous.  The  issue  was  In 
these  words,  **Was  the  award  set  up  in  defend- 
ants' answer  improperly  and  unlawfully  made  ?'* 
and  was  answered  "Yes. " 

Trials  by  arbitration  are  favored  by  the  law 
and  the  courts,  because  they  are  speedy  and 
save  costs,  untechuical,  and  easily  adapted  to 
the  minds  of  laymen.  "Arbitrators  are  no  more 
bound  to  go  Into  particulars,  and  assign  rea- 
sons for  their  award,  than  a  Jury  is  for  Its  ver- 
dict The  duty  is  best  discharged  by  a  sim- 
ple announcement  of  the  result  of  their  In- 
vestigations." Fatten  v.  Baird,  42  N.  C.  255; 
Blossom  V.  Van  Amrldge,  63  N.  C.  65.  Arbi- 
trators are  a  law  unto  themselves,  and  may  de- 
cide according  to  their  views  of  Justice;  but  If 
they  undertake  to  make  the  case  turn  upon  mat- 
ters of  law,  and  mistake  the  law,  and  that  ap- 
pears upon  the  face  of  the  award,  their  award 
Is  void,  and  may  be  disregarded.  Leach  v.  Har- 
ris, 69  N.  C.  532;  Henry  v.  Hilllard,  120  N.  C. 
479,  27  S.  E.  130;  King  v.  Manufacturing  Co.,  79 
N.  C.  360.  An  award  speaks  for  Itself,  and  Is 
not  open  to  proof  of  the  "understanding"  of  the 
arbitrators  as  to  its  effect.  Scott  v.  Green,  89 
N.  C.  278.  CJorruptlon  Is  good  ground  for  set- 
ting aside  an  award,  but  a  mistake  Is  not,  un- 
less the  arbitrators  have  made  it  through  un- 
due influence  or  the  fraud  of  a  party.  Fatten 
V.  Garrett,  116  N.  0.  847,  21  S.  B.  679.  These 
principles  have  been  so  often  announced  by  this 
court  that  they  might  now  be  considered  fa- 
miliar learning.  In  the  present  case,  there  be- 
ing no  evidence  of  undue  Influence,  nor  that 
any  evidence  was  excluded,  and  the  award  be- 
ing a  simple  announcement  of  the  result,  with- 
out stating  the  reasons  or  the  law  governing 
the  arbitrators,  the  award  must  be  held  con- 
clusive and  binding  on  the  parties.     Error. 


(la  N.  C.  509> 
PRUDBN  V.  ASHEBORO  &  M.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  23, 
1897.) 

Accord  and  Satisfaction^Compbomibb  of  Dis- 
puted Claim. 
In  an  action  to  recover  an  alleged  balance  on 
a  contract  for  grading  a  railway  roadbed,  it 
appeared  that,  on  failure  of  the  parties  to  agree 
on  the  amount  due,  plaintiff  offered  to  talie  $3,000 
in  payment,  as  a  compromise,  which  offer  was  at 
first  declined,  but  afterwards  accepted  by  tele- 
gram, which  plaintiff  answered,  directing  the 
sending  of  the  amount.  Defendant  sent  plain- 
tiff checks  aggregating  $3,000,  with  a  receipt  to- 
be  signed  and  returned,  describing  such  checks, 
and  reciting  that  the  sum  named  therein  was  in 
full  payment  for  the  work.  Flaintiff  retained 
the  checks,  and. signed  and  returned  the  receipt, 
after  adding  thereto  a  statement  that  such  set- 
tlement was  made  on  the  basis  of  a  final  esti- 
mate, and  stating  tiie  amount  of  work  done. 
Beld,  that  the  transaction  constituted  a  contract, 
by  which  plaintiff  was  bound,  as  a  compromise 
in  full  satisfaction  of  his  claim. 
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Appeal  from  superior  court,  Randolph  coun- 
ty; Coble,  Judge. 

Action  1^  J.  T.  Pruden  against  tbe  Astaeboro 
ft  Montg(Hn«7  Railroad  Company.  From  a 
Judgment  in  favor  of  plaintiff,  and  from  an 
order  oyerruling  a  motion  for  a  new  trial,  de> 
fendant  appeals.     Reversed. 

Douglass  &  Holding,  for  appellant.  J.  T. 
Morehead,  for  appellee. 

FURGEUilS,  J.  The  plaintiff  had  a  contract 
with  the  defendant  to  grade  lis  roadbed  from 
Star  to  Asheboro.  The  plaintiff  did  the  work, 
and  defendant  paid  plaintiff  thereon  the  sum 
of  $7,744.48,  leaving  an  admitted  balance  still 
due  the  plaintiff.  But  they  differed  as  to  this 
amount,  as  the  plaintiff  contended  that  the 
estimates  were  to  be  made  by  one  rule  and 
the  defendant  contended  they  were  to  be 
made  by  another.  The  plaintiff  contended 
that  the  work  of  grading  amounted  to  |12,- 
e20.04,  and  that  the  amoimt  still  due  him  was 
the  difference  between  $12,020.04  and  $7,- 
744.48;  while  the  defendant  contended  that 
the  whole  work  done  by  the  plaintiff  did  not 
amount  to  so  much  as  plaintiff  claimed.  The 
parties  finding  that  they  could  not  agree  upon 
the  amount  still  due,  terms  of  compromise 
were  discussed,  and  the  plaintiff  offered  to 
take  $3,000  in  payment  for  what  was  still  due. 
But  the  defendant  declined  this  proposition, 
and  the  plaintiff  left  without  any  terms  being 
agreed  upon.  After  plaintiff  had  left,  the  de- 
fendant caused  the  following  telegram  to  be 
sent  to  the  plaintiff:  "J.  T.  Pruden,  Care  No. 
7  cd.:  A.  F.  Page  feels  that  he  has  conceded 
enough  In  settlement  with  you,  but,  in  order 
to  settle  the  matter,  and  avoid  any  furth^ 
trouble  on  our  part,  we  hereby  agree  to  your 
proposition,  paying  you  a  balance  of  $3,000  In 
full  for  balance  due.  Answer,  if  satisfactory. 
[Signed]  Page  Lumber  Company,"— to  which 
plaintiff  replied  by  telegram,  as  follows: 
"Page  Lumber  Co.:  Message  received.  Send 
checks  to  Asheboro.  [Signed]  J.  T.  Pruden." 
In  reply  to  this,  defendant  sent  the  following 
telegram  to  J.  T.  Pruden:  "Please  say  by  wire 
if  checks  for  $3,000  will  be  received  by  you 
as  payment  in  full.  [Signed]  Page  Lumber 
Co."  On  the  back  of  this  telegram  was  the 
following  indorsement,  admitted  to  be  genu- 
ine, and  made  by  J.  T.  Pruden  when  he  an- 
swered the  telegram:  "Ans.  That  was  what 
I  meant  [Signed]  J.  T.  P."  The  telegram 
itself  was  as  follows:  "P.  L.  Co.:  Ans.  That 
was  my  proposition.  Send  checks  and  receipt 
shall  follow.  [Signed]  J.  T.  Pniden."  De- 
fendant, upon  the  receipt  of  this  last  tele- 
gram, sent  plaintiff  checks  amounting  to 
$3,000,  accompanied  by  the  following  receipt 
for  the  plaintiff  to  sign  and  return:  "Aber- 
deen, N.  C,  Sept.  19,  1S96.  $3,000.  Received 
of  Robert  N.  Page,  treasurer,  his  check  No. 
2,340  on  Commercial  &  Farmers*  Bank,  Ra- 
leigh, N.  C,  for  $700;  check  of  A.  F.  Page  on 
Commercial  &  Farmers*  Bank,  Raleigh,  N.  C, 
Cor  $1,000;  and  R,  N.  Page,  Tr..  check,  dated 


Sept.  29,  on  the  same  bank,  payaUe  to  A. 
Leazer,  superintendent,  for  $1,300,— a  total  of 
three  thousand  dollars,— in  full  payment  for 
grading  the  Asheboro  &  Montgomery  Rail- 
road from  Asheboro  to  Star."  To  this  receipt 
the  plaintiff  added  the  following:  "And  for 
all  other  services  rendered  by  me  to  said  com- 
pany; said  sum  being  a  balance  upon  a  set- 
tlement made  upon  the  basis  of  a  final  esti- 
mate, made  by  the  engineer  of  said  company, 
of  the  entire  work  done  by  me  on  said  road, 
which  is  as  follows:  114,000  cubic  yard* 
earth,  880.87%-100  cubic  yards  of  solid  rock, 
and  for  extra  work,  $80.70.  [Signed]  J.  T. 
Pruden."  The  plaintiff  retained  the  checks 
amounting  to  $3,000,  but  signed  and  returned 
the  receipt  to  the  defendant  in  this  altered 
condition.  The  plaintJflTs  proposition  to  take 
$8,000  at  their  first  meeting  by  way  of  com- 
promise was  not  accepted  by  defendant,  and 
therefore  failed.  Gregory  v.  Bullock,  120  N. 
C.  280,  26  S.  E.  820.  But  defendant  after- 
wards, by  telegram,  proposed  to  accept  the 
plaintiff's  terms,  and  to  pay  him  $3,000  by 
way  of  compromise  In  full  satisfaction  of 
plaintiff's  claim.  This  proposition  the  plain- 
tiff accepted,  and  defendant  at  once  sent  plaln- 
Uff  $3,000,  as  directed  by  plaintiff  in  his  tele- 
gram of  acceptance.  This  proposition  of  de- 
fendant to  pay  $3,000  in  full  of  plaintiff's 
claim,  and  the  acceptance  of  the  same  by  the 
plaintiff,  was  a  contract,  and  the  plaintiff  had 
no  right  to  alter  or  change  it  He  could  not 
accept  the  payment  and  change  the  terms  up- 
on which  the  defendant  paid  it.  Long  v.  Mil- 
ler, 03  N.  O.  233.  The  plahitiff,  having  agreed 
to  take  $3,000  by  way  of  compromise  in  full 
satisfaction  of  his  claim,  and  having  been 
paid  that  amount  by  defendant,  cannot  main- 
tain this  action.     Code,  {  574. 

There  are  many  other  exceptions  presented 
by  the  record,  involving  the  introduction  and 
exclusion  of  evidence,  and  also  as  to  the 
chargo  of  the  court,  but  none  of  these  bear  up- 
on, or  in  any  way  affect,  the  exception  we 
have  discussed  in  this  opinion;  and,  as  the 
exception  we  have  discussed  is  decisive  of  the 
case,  we  have  not  considered  the  others.  Er- 
ror. 

on  N.  C.  241) 

FIRST  NAT.  BANK  OF  SALISBURY  t. 

FRIES  et  ux. 

(Supreme  Court  of  North  Carolina.    Nov.  28, 

1897.) 

TRUSTfr— 0KDBLIVBBBD  DbBD  AS  SBCUBrfT— EQUI- 
TABLB   LlK^B. 

1.  Where  the  deed  to  certain  land  purdiased 
by  husbaud  and  wife,  in  the  name  of  the  wife, 
was,  by  agreement  of  the  parties,  deposited  with 
plaintiff  by  the  vendor  as  collateral  security  for 
the  payment  of  certain  money  to  be  furnished  by 
plaintiff  for  the  purpose  of  building  thereon,  for 
which  the  wife  executed  her  note  to  plaintiff, 
such  transaction  constituted  a  parol  trust  in 
plaintifTs  favor,  to  the  extent  of  the  debt  so  in- 
curred, subject  to  which  the  wife  took  title,  and 
which  equity  will  enforce,  though  the  wife  wai 
not  persouaQy  liable  for  the  payment  of  such 
note. 
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2.  XTnder  laeh  drcnniBtanees.  the  wife  was  not 
entitled  to  a  decree  for  tlxe  delivery  of  such  deed 
to  her. 

Appeal  from  superior  court*  Rowan  oounty; 
Starbuck,  Judge. 

Action  by  the  First  National  Banlc  of  Salis- 
bury against  W.  A.  Pries  and.  another.  From 
a  judgment  in  favor  of  plaintiff,  defendants 
appeal.     Affirmed. 

Theo.  F.  Kluttz,  for  appellanta  Lee  & 
Overman,  for  appellee. 

FURCHBS,  J.  Olie  defendants,  W.  A.  Fries 
and  wife,  Carrie  M.  Fries,  contracted  with  the 
Central  Land  Company  to  purchase  a  va- 
cant lot  of  land  in  East  Salisbury.  By  agree- 
ment of  parties,  the  title  to  this  lot  was  to  be 
made  to  the  feme  defendant;  and,  for  the 
purpose  of  borrowing  money  from  the  plain- 
tiff. It  was  agreed  by  the  parties  that  this  deed 
should  be  deposited  by  the  land  company  with 
the  plaintiff  as  collateral  security  for  the  pay- 
ment of  the  money,  which  ttie  plaintiff  agreed 
to  furnish  the  defendants  to  be  used  in  build- 
ing a  house  on  said  lot.  The  deed  was  so 
deposited,  and  the  plaintiff  furnished  mon^ 
to  defendants  from  time  to  time,  which  was 
used  by  them  in  said  building,  to  the  amount 
of  ^1,100;  and  the  feme  defendant  afterwards 
executed  her  note  to  plaintiff  for  this  amount 
The  note  has  not  been  paid,  and  the  plaintiff 
brings  this  action  to  baTe  its  debt  declared  a 
lien  on  this  lot,  and.  If  not  paid,  a  sale  of  the 
lot  and  appropriation  of  the  proceeds  to  the 
payment  of  its  debt.  The  defendants  an- 
swer, and  admit  the  execution  of  the  note, 
deny  the  other  allegations  of  the  complaint, 
and  the  feme  defendant  prays  for  the  equi- 
table relief,  as  she  calls  it,  requiring  the  plain- 
tiff to  deliver  to  her  the  deed  for  said  lot.  The 
jury  find  that  the  deed  was  delivered  to  the 
plaintiff  by  the  land  company,  with  the  con- 
sent of  the  feme  defendant,  to  be  held  as  an 
''escrow'*  until  this  note  or  the  money  for 
which  it  was  given  was  paid,  and  the  money 
borrowed  from  the  bank  was  used  in  improre- 
noents  placed  on  said  lot  The  feme  defend- 
ant is  not  personally  liable  for  the  payment  of 
this  note.  MoCaskiU  v.  McKlnnon  (at  this 
term)  28  S.  B.  265.  And  this  court  has  re- 
peatedly held  that  a  married  woman  cannot 
sell  her  land  except  by  deed,  nor  bind  the 
same  for  the  payment  of  the  husband's  debts, 
except  by  mortgage  and  privy  examination. 
Farthing  v.  Shields,  106  N.  G.  289,  10  S.  E. 
908.  But  the  feme  defendant  does  not  fftll 
within  the  protection  afforded  married  women 
fay  this  line  of  authorities.  When  the  Central 
Land  Company  made  the  deed  to  the  feme  de- 
fendant, it  was  delivered  to  the  plaintiff  by 
the  consent  of  the  defendants,  to  be  held  by 
the  plaintiff  as  collateral  security  for  the 
money  that  plaintiff  agreed  to  furnish  the 
feme  defendant  to  build  a  house  on  the  lot, 
and,  when  this  was  paid,  to  be  delivered  to 
her.  This  was  a  parol  declaration  of  a  trust 
accompanying  the  transmission  of  the  legal 
title,  and  not  subject  to  the  statute  of  frauds. 


Sherrod  t.  Dixon,  120  N.  0.  60.  26  S.  B.  770; 
Shelton  v.  Shelton,  58  N.  C.  292.  And  the 
feme  defendant  took  the  title  subject  to  this 
trust  She  never  has  had  the  title  to  this  lot 
except  ^ith  this  incumbrance  upon  it  The 
plaintiff  is  the  holder  of  the  deed,— the  legal 
title,— though  not  the  legal  owner  of  the  lot 
under  a  parol  trust  in  its  favor  to  the  extent 
of  its  debt;  and  in  this  way  it  has  such  an 
interest  as  equity  will  enforce. 

The  feme  defendant.  In  her  answer,  invokes 
the  aid  of  "equity,"  and  asks  that  the  plain- 
tiff be  decreed  to  deliver  this  deed  to  her. 
"Those  who  ask  equity  must  do  equity."  The 
feme  defendant  does  not  own,  and  never  has 
owned,  this  lot  except  with  this  incumbrance 
upon  It  She  never  has  paid  a  dc^ar  for  it 
and  does  not  propose  to  do  so;  and  we  are 
unable  to  see  in  what  her  equity  consists.  To 
grant  this  prayer,  it  seems  to  us,  would  be  to 
do  a  very  inequitable  thing,  and  would  be 
such  a  decree  as  we  have  no  warrant  for  mak- 
ing. This  court  has  ever  been  careful  to  pro- 
tect the  estates  of  married  women  against 
the  machinations  and  frauds  of  their  husbands 
and  others;  but  it  cannot  assist  a  married 
woman  to  practice  a  fraud  by  which  she  will 
acquire  an  estate  for  which  she  has  not  paid, 
and  does  not  propose  to  pay,  a  dollar.  The 
judgment  below  must  be  affirmed. 


(m  N.  C.  122) 
BRESEB  V.  CRUMPTON. 
(Supreme  Court  of  North  Carolina.    Nov.  28, 
1897.) 

PrOMISSORTNoTSS— NeOOTIABIUTT— INDORSBMBNT 

— EviDBKCB— NoTioB  — Bona   Fidb   Holders — 

RiGHTS—AOTIONB— PaBOLEvIDBNCB— IKBDBANOB 
AOBNTS. 

1.  The  bare  fact  that  the  clerk  of  a  general 
agent  of  an  insurance  company  had  indorsed 
the  name  of  a  local  agent  to  various  papers  with 
the  local  agent's  approval  was  no  evidence  of 
authority  to  Indorse  in  his  name  a  premium  note 
made  payable  to  the  local  agent  and  sent  by  him 
to  the  general  agent 

2.  The  transfer  of  a  negotiable  instrument 
payable  to  order  does  not  pass  the  legal  title, 
and  hence  the  transferee  is  not  a  bona  fide  bolder. 

8.  The  transferee  of  a  negotiable  instmrnent 
payable  to  order  may  sue  on  the  instrument  un- 
der Code,  §  177,  providing  for  the  prosecution  of 
actions  in  the  name  of  the  real  party  in  In- 
terest. 

4.  The  conditions  on  which  a  note  was  given 
may  be  shown  by  the  maker  as  against  one  not 
a  bona  fide  holder. 

5.  The  maker  of  an  insurance  premium  note 
may  show  by  parol,  as  against  the  payee,  or  one 
not  a  bona  fide  holder,  that  the  note  was  given 
on  condition  that  if  he  preferred  a  policy  for  a 
smaller  amount,  after  consulting  his  wife,  the 
first  policy  and  the  note  should  be  canceled;  the 
condition  being  merely  an  additional  agreement 
and  not  a  contradiction  of  the  note. 

6.  A  general  insurance  agent,  to  whom  a  lo- 
cal agent  indorses  a  premium  note,  takes  subject 
to  the  eqaities,  since  the  note  is  the  company's 
property,  and  the  agent  can  stand  in  no  oetter 
position  than  the  company* 

7.  The  negotiability  of  a  note  Is  not  destroyed 
by  the  fact  that  it  bears  on,  its  face  the  words 
and  figures,  "No.  of  Note,  2,8^1.  No.  of  Policy, 
664,971." 

8.  Where  a  note  bearing  the  words  and  fig- 
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ures.  "No.  of  Note,  2,821.  No.  of  Policy,  654.- 
d71/'  wsLB  indorsed  by  a  local  insurance  agent 
to  the  general  agent,  the  latter  was  charged  with 
notice  that  it  was  a  premium  note  belonging  to 
the  company. 

Appeal  from  superior  court.  Person  county; 
Allen,  Judge. 

Suit  by  O.  F.  Bresee  against  R.  W.  Crump- 
ton  to  recover  on  a  note.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

W.  W.  Kltchin  and  A.  L.  Brooks,  for  appel- 
lant   Boone  &  Bryant,  for  appellee. 

CLARK,  J.  The  note  was  indorsed  to  the 
plaintiff  by  the  plaintiff's  clerk  signing  the 
payee's  name,  and  there  was  no  evidence  that 
such  clerk  had  authority  from  the  payee  to 
make  this  indorsement.  The  bare  fact  that 
he  had  indorsed  Parker's  name  to  other  papers 
with  his  approval,  taken  alone,  was  not  evi- 
dence to  submit  to  the  Jury  of  authority  to  in- 
dorse this  paper^  for  there  was  no  general  au- 
thority shown,  nor  course  of  dealing  from 
which  it  could  be  inferred.  The  plaintiff  is, 
therefore,  simply  the  holder  of  an  unindorsed 
negotiable  paper.  As  such,  he  has,  prhna  fade, 
the  equitable  title,  and  can  maintain  an  action 
thereon  under  Code,  {  177.  Carpenter  v.  Tuck- 
er, 88  N.  C.  316,  8  S.  B.  831;  Kiff  V,  Weaver, 
94  N.  O.  274;  Jackson  v.  Love,  82  N.  0.  405. 
But  such  transfer  without  Indorsement  (ex- 
cept in  cases  where  the  note  is  made  payable 
to  bearer)  does  not  pass  the  legal  title  (Jenkins 
V.  Wilkinson,  113  N.  C.  532,  18  S.  B.  696),  and 
the  transferee,  by  not  requiring  the  payee  to 
indorse,  is  on  notice,  and  "is  not  a  bona  fide 
holder  for  value,  who  takes  the  paper  free 
from  equities"  (4  Am.  &  Bug.  Enc.  Law  [2d 
Ed.]  250;  AUum  v.  Perry,  68  Me,  232).  "He 
therefore  takes  the  paper  subject  to  all  equities 
that  might  be  set  up  against  the  transferror." 
Tied.  Com.  Paper,  §  247,  and  numerous  cases 
cited  hi  note  4.  This  distinction  is  fully  dls- 
<!ussed  and  pointed  out  in  Miller  v.  Tharel,  75 
N.  C.  148,  in  which  it  is  said:  "The  note  sued 
on  was  not  indorsed  to  the  plaintiff,  but  was 
assigned  to  him  by  an  oral  contract.  It  is  true 
that  under  this  assignment,  by  virtue  of  our  re- 
cent legislation  (now  Code,  §  177),  the  assignee 
may  sue  in  our  courts  in  his  own  name,  as  an 
equitable  assignee  or  cestui  que  trust  could  for- 
merly have  done  in  equity;  but  he  does  not 
acquire  by  such  an  assignment  the  peculiar 
rig'hts  which  by  the  law  merchant,  founded  on 
the  policy  of  promoting  the  circulation  of  prom- 
issory notes,  attaches  to  an  indorsee  of  such 
paper.  All  the  authorities  cited  to  sustain  the 
proposition  that  a  holder  of  a  promissory  note 
taken  under  the  circumstances  stated  (1  e.  be- 
fore maturity,  for  value,  and  without  notice) 
can  recover  against  the  maker  notwithstanding 
any  equitable  or  other  defense  he  may  have, 
apply  only  to  a  holder  by  an  assignment  recog- 
nized by  the  law  merchant;  1.  e.  an  hidoi^ee. 
The  distinction  between  a  title  by  assignment 
and  by  indorsement  is  stated  in  2  Pars.  Bills 
&  N.  52."  See,  also.  Daniel,  Neg.  Inst.  §  729. 
The  opinion  further  cites  in  its  support  Thig- 


pen  v.  Home,  86  N.  C.  20;  Lindsay  ▼.  WUson, 
22  N.  O.  85;  WhlsOer  v.  Foster,  108  B.  C.  I* 
248;  HaskeU  v.  Mitchell,  53  Me.  468.  MlUer 
▼.  Tharel  is  quoted  with  approval  of  this  propo- 
sition. Bank  v.  Michael,  96  N.  O.  53,  1  S.  B. 
856.  The  plaintiff,  therefore,  being  a  mere 
assignee,  and  not  an  indorsee,  and  not  entitled 
to  the  protection  of  the  law  merchant  as  a 
bona  fide  holder  of  negotiable  paper  before  ma- 
turity, stands  in  the  shoes  of  Parker,  the  payee, 
and  subject  to  whatever  equities  existed  be- 
tween him  and  the  maker.  The  condlUons  up- 
on which  the  note  was  given  could  be  shown 
as  between  them.  Davidson  v.  Powell,  114  N. 
C.  575,  19  S.  B.  601;  Bank  v.  Pegram,  118 
N.  C.  671,  24  S.  B.  487.  Parker  was  the  local 
agent  of  the  Insurance  company.  As  such  he 
solicited  the  defendant,  and  procured  him  to  hi- 
sure  in  said  company.  By  his  Insistence  the 
defendant  was  persuaded  to  accept  provisional- 
ly a  policy  of  12,000,  and  gave  his  note  far  the 
premium  thereon  upon  an  agreement  that  if 
the  defendant,  after  seeing  his  wife,  should  pre- 
fer only  a  $1,000  policy,  the  first  policy  and 
premium  note  were  to  be  canceled,  and  the 
new  policy  (and  premium  note)  for  the  smaller 
amount  was  to  be  given.  To  show  this  was 
not  contradicting  the  terms  of  the  contract, 
but  proving  an  additional  verbal  agreement 
Nissen  v.  Mfning  Co.,  104  N.  O.  809,  10  S.  B. 
512.  In  Carrington  v.  Waff,  112  N.  C.  115, 
16  S.  B.  1008,  a  contemporaneous  parol  agree- 
ment was  admitted  that  the  note  was  given 
for  commissions  to  be  earned,  and,  if  not 
earned,  the  note  was  to  be  returned,—*  state 
of  facts  somewhat  similar  to  this,  showing  fail- 
ure of  consideration.  His  honor  instructed  the 
Jmy  that  the  evidence  of  the  additional  verbal 
agreement  must  be  dear  and  satisfactory.  The 
next  day  after  the  above  agreement,  the  de- 
fendant returned,  and  informed  Parker  that 
he  had  seen  his  wife,  and  would  only  take  out 
the  $1,000  policy.  Parker  admitted  the  agree- 
ment, but  said  that  he  had  sent  the  note  off 
to  Bresee.  Upon  these  fftcts,  Parker  could  not 
recover,  nor  can  Bresee  (he  not  being  an  hi- 
doraee)  be  In  any  better  condition.  There  are 
other  reasons  why  Bresee  cannot  recover.  Tke 
note  given  by  the  defendant  was  a  premium 
note  for  a  policy  of  the  insurance  company, 
and  was  its  property.  Parker  was  the  local 
agent  under  Bresee,  who  was  the  general  agent 
of  the  company.  Had  the  note  been  sent  on 
to  the  company,  it  would  have  held  it  subject 
to  the  agreement  made  by  its  local  agent 
FoUette  v.  Association,  107  N.  O.  240,  12  & 
B.  370.  The  note  being  sent  to  Bresee,  the 
general  agent,  he  could  be  in  no  better  condi- 
tion, and  took  it  subject  to  the  same  equity. 
Of  course,  if  the  company  had  indorsed  it  be- 
fore maturity  to  a  third  party  for  value  and 
without  notice,  he  would  have  held  it  dischar- 
ged of  the  equity.  The  writUig  on  the  face  of 
the  note,  "No.  of  J^ote,  2,821.  No.  of  Policy 
654,971,"  did  not  destroy  the  negotiability  of 
the  note.  Daniel,  Neg.  Inst  f  51a;  Band. 
Com.  Paper,  §  203;  Taylor  v.  Cuny,  109  Mass. 
36.    But  it  fixed  Bresee,  deaUng  with  his  tfob- 
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agent,  with  notice  that  it  was  a  premium  note, 
and  hence  the  company's  property,  and  he  was 
not  a  holder  without  notice  of  what  would  have 
affected  the  note  In  the  hands  of  hla  principal. 
The  plaintiff's  witness  further  showed  that 
the  note,  on  Its  face  for  a  premium  due  the 
company,  was  applied  on  an  account  due  the 
plaintiff  Individually  by  the  subagent  Upon 
the  authorities  the  plaintiff  was  in  law  neither 
a  bona  fide  holder  (as  he  took  without  In- 
dorsement), nor  without  notice,  nor  for  value. 
It  is  unnecessary  to  consider  the  exceptions  in 
detail.  There  was  no  conflict  of  evidence,  and 
the  above  presents  the  controverted  proposi- 
tions of  law.    No  error. 


(121  N.  C.  684) 

STATE  V.  BYRD. 

(Supreme  Oonrt  of  North  Carolina.     Dec.  7, 

1897.) 

HoxiciDS — Sblf-Dbpbnsb— Mitigation  —  Burdbv 
OP  Pboop— Character  op  Deoeasbd— Threats. 

1.  Where,  In  a  prosecution  for  murder,  there 
is  an  entire  absence  of  eyldence  of  self-defense, 
It  is  not  error  to  instract  that  there  was  no  evi- 
dence tending  to  show  the  Isilling  was  done  in 
self-defense. 

2.  Where  a  willful  killing  has  been  admitted  or 

E roved  beyond  a  reasonable  doubt,  the  burden 
I  on  the  accused  to  show  such  facts  as  would 
excuse  or  mitigate  the  homicide;    and,  though 
•  mitigating  circumstances  are  shown,  the  burden 
still  rests  on  defendant  to  show  facts  in  Justifi- 
cation. 

3.  In  a  prosecution  for  murder,  facts  offered 
by  the  accused  in  excuse  or  mitigation  need  not 
be  proved  beyond  a  reasonable  doubt,  but  only 
to  the  satisfaction  of  the  jury. 

4.  Where  the  killing  is  admitted,  and  there  is 
ao  evidence  of  self-defense,  evidence  of  threats 
against  the  accused,  and  of  the  violent  and  dan- 
gerous character  of  deceased,  is  not  admissible 
on  the  question  of  self-defense. 

5.  If  threats  were  not  communicated  to  the 
accused,  and  the  character  of  deceased  was  un- 
known to  him,  evidence  of  either  is  not  admissi- 
ble to  show  self-defense. 

6.  Evidence  of  the  general  character  of  de- 
ceased as  a  violent  man,  and  of  threats  made  by 
him  against  defendant,  is  admissible  where  the 
evidence  of  the  killing  is  wholly  circumstantial, 
whether  or  not  defendant  knew  of  deceased's 
character  and  of  the  threats,  and  though  there 
is  no  evidence  that  the  killing  was  in  self-defense. 

Appeal  from  superior  court,  Mitchell  coun- 
ty;  Adams,  Judge. 

Mitchell  Byrd  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

B.  J.  Justice,  for  appellant  The  Attorney 
General,  and  6.  J.  Brvin,  and  W.  0.  New- 
land*  for  the  State. 

DOUGLAS,  J.  This  la  an  indictment  for 
murder,  resulting  hi  a  conviction  for  man- 
slaughter. There  were  several  exceptions  to 
the  exclusion  of  testimony  tending  to  show 
the  violent  and  dangerous  character  of  the 
deceased,  and  threats  made  by  him  against 
the  prisoner,  which  were  communicated  to 
tbe  prisoner.  The  prisoner  also  excepted  to 
the  charge  of  the  court  that  there  was  no 
testimony  tending  to  show  that  the  killing 
vfBB  done  in  self-defense.  Upon  the  correct- 
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ness  of  this  charge  depends  the  validity  of 
the  exceptions  to  the  exclusion  of  evidence. 
After  a  careful  examination  of  the  testimony, 
we  are  unable  to  find  any  evidence,  even  a 
scintilla,  tending  to  show  self-defense.  If 
there  were  any  such  evidence,  its  weight 
would  be  for  the  Jury,  and  not  for  the  court, 
to  determine;  but,  in  its  entire  absence,  it 
was  proper  for  the  court  to  instruct  the  jury 
that  there  was  no  such  evidence.  The  killing 
of  the  deceased  by  the  prisoner  with  a  pistol, 
which  is  per  se  a  deadly  weapon,  was  direct- 
ly proved  by  two  witnesses,  and  admitted  by 
the  prisoner.  Such  being  the  case,  the  bur- 
den rested  upon  the  prisoner  of  showing  such 
facts  as  he  relied  on  in  mitigation  or  excuse, 
and  for  this  purpose  he  would  have  the  equal 
benefit  of  all  the  evidence  in  the  case,  wheth- 
er Introduced  by  himself  or  by  the  state.  In 
the  absence  of  any  such  evidence,  he  would 
be  deemed  guilty  of  murder.  Mitigating  cir- 
cumstances might  reduce  the  crime  to  man- 
slaughter, but  even  then  the  burden  would 
still  remain  upon  the  prisoner  of  showing 
such  further  facts  as  would  excuse  the  homi- 
cide, before  he  would  be  entitled  to  an  ac^ 
quittal.  State  v.  Willis,  63  N.  C.  26;  State 
T.  BUick,  60  N.  O.  450;  State  v.  Johnson,  48 
N.  C.  266;  State  v.  Haywood,  62  N.  C.  376; 
State  V.  Smltii,  7T  N.  0.  488;  State  v.  Brlt- 
tain,  89  N.  C.  481;  State  v.  Thomas,  98  N.  C. 
599,  4  S.  B.  518;  State  v.  Holllns,  113  N.  O. 
722,  18  S.  B.  394;  State  v.  Horn,  116  N.  O. 
1037,  21  S.  B.  694.  The  leading  case  of  Ck)m. 
V.  York,  9  Mete.  (Mass.)  93,  has  a  full  dis- 
cussion on  the  subject  But  in  all  cases  the 
willful  killhig  must  be  admitted  or  proved 
beyond  a  reasonable  doubt,  as  up  to  this 
point  the  prisoner  is  always  presumed  to  be 
innocent  Facts  offered  by  the  prisoner  in 
excuse  or  mitigation  need  not  be  proved  be- 
yond a  reasonable  doubt,  but  only  to  the  sat- 
isfaction of  the  Jury.  As  the  killing  was  ad- 
mitted, and  there  was  no  evidence  of  self-de- 
fense, we  think  that  the  testimony  as  to  the 
violent  and  dangerous  character  of  the  de- 
ceased, and  his  threats  against  the  prisoner, 
whether  communicated  or  not,  was  properly 
excluded.  Threats,  even  when  made  by  a 
man  of  known  violence  of  character,  do  not, 
of  themselves,  excuse  or  mitigate  homicide, 
nor  are  they  per  se  evidence  of  self-defense. 
The  burden  of  the  plea  se  defendendo  being 
upon  the  prisoner,  whiere  there  is  no  evidence 
the  court  can  so  instruct  the  Jury.  Where 
there  Is  evidence  tending  to  show  self-defense, 
such  threats  are  admissible  as  tending  t<^ 
show  the  reasonable  apprehension  of  Imme- 
diately Impending  danger  on  the  part  of  the 
prisoner.  Under  such  circumstances,  the  vio- 
lent and  dangerous  character  of  the  deceased 
can  also  be  shown  for  the  same  purpose.  One 
has  the  right  to  take  the  life  of  another  if 
necessary  to  protect  himsdf  from  death  or 
great  bodily  harm,  and  the  reasonable  appre- 
hension—which is  a  question  for  the  Jury, 
where  there  is  any  evidence  tending  to  prov 
it— is  the  legal  test  of  the  necessity.   The  f^ 
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that  a  weapon  apparently  deadly  was  really 
Incapable  of  barm, — ^snch  as  an  unloaded  pis- 
tol,—if  unknown  to  tbe  prisoner,  would  not 
make  him  guilty.  Where  such  reasonable 
apprehension  is  found  to  exist,  the  prisoner 
is  not  required  to  give  his  assailant  the  full 
opportunity  of  lulling  him,  as  this  would  de- 
Btroy  the  right  of  self-defense  by  rendering  it 
either  unnecessary  or  impossible.  In  exer- 
cising this  inalienable  right,  well  called  "the 
first  law  of  nature,"  the  prisoner  is  necessari- 
ly compelled  Distantly  to  measure  the  danger 
in  which  he  is  placed,  and  the  degree  of  force 
required  to  repel  the  impending  attack.  This 
be  must  do  from  the  size  and  apparent 
strength  of  his  enemy,  whether  he  is  armed, 
and  in  what  manner,  his  feeling  towards  the 
prisoner,  and  his  character  as  a  fighting  man. 
Here  his  known  character  and  communicated 
threats  are  material  The  maudlin  impreca- 
tions of  an  idle  braggart  will  not  produce  the 
same  impression  upon  a  reasonable  man  as 
ihe  cool  and  determined  threats  of  a  man 
1[nown  to  be  of  desperate  character  and  habit- 
ual violence  of  action.  In  State  v.  Floyd,  51 
^.  G.  3d2,  in  which  such  evidence  is  held  ad- 
missible, occurs  the  celebrated  expression  of 
Ohief  Justice  Pearson  that  "one  cannot  be 
expected  to  encounter  a  lion  as  he  would  a 
lamb.*'  But  where  there  appears  no  element 
of  self-defense,  and  consequently  no  ground 
for  immediate  f^;)prehension,  these  principles 
have  no  application.  Therefore  testimony  as 
to  previous  threats  or  violence  of  character 
would  be  neither  material  nor  admissible. 
From  the  weight  of  authority  we  are  of  the 
opinion  that  such  evidence  is  admissible  only 
in  cases  where  there  is  other  evidence  tend- 
ing to  show  self-defense,  or  where  the  evi« 
dence  of  the  killing  is  entirely  chrcumstantial, 
and  its  attendant  circumstances  unknown. 
State  V.  Tackett,  8  N.  O.  210;  State  v.  TiUy, 
25  N.  G.  424;  State  v.  Scott,  26  N.  G.  400; 
State  V.  Barfield,  80  N.  0.  344;  Bottoms  t. 
Kent,  48  N.  a  154;  State  v.  Hogue,  51  N.  O. 
881;  State  v.  Floyd,  supra;  State  v.  Ohavis, 
80  N.  G.  353;  State  v.  McNeill,  92  N.  G.  812; 
State  V.  Hensley,  04  N.  a  1021.  The  rule, 
as  laid  down  in  Turpin's  Gase,  77  N.  G.  473, 
and  frequently  approved,  is  this:  "EMdence 
of  the  general  character  of  the  deceased  as  a 
violent  and  dangerous  man  is  admissible 
where  there  is  evidence  tending  to  show  that 
the  killing  may  have  been  done  from  a  prin- 
ciple of  self-preservation,  and  also  where  the 
evidence  is  wholly  circumstantial,  and  the 
character  of  the  transaction  is  in  doubt"  We 
think  that  threats  made  by  the  deceased 
against  the  prisoner  come  under,  the  same 
rule.  If  the  threats  are  not  communicated 
to  the  prisoner,  and  the  character  of  the  de- 
ceased is  unknown  to  him,  such  evidence  is 
not  admissible  when  offered  only  to  show 
self-defense,  because  facts  of  which  the  pris- 
oner had  no  knowledge  could  have  no  effect 
upon  his  mind.  State  v.  Turpin,  supra;  State 
T.  Hensley,  supra;  State  v.  Rollins,  supra. 
But  where  the  evidence  is  wholly  circuipstan- 


tial,  testimony  of  the  violent  ch^xacter  and 
threats  of  the  deceased,  even  if  unknown  to 
the  prisoner,  are  admissible  as  tending  to 
show  the  inherent  probabilities  of  the  trans- 
action. State  V.  Tackett,  supra;  State  f. 
Hensley,  supra.  In  the  latter  case  the  sylla- 
bus appears  to  differ  from  the  opinion.  While 
this  principle  has  been  doubted  in  some  cases, 
we  think  it  is  correct,  and  its  adoption  tbe 
only  way  of  reconciling  apparently  conflicting 
opinions.  The  other  exceptions  were  proper- 
ly abandoned  by  the  counsel,  who  have  done 
their  full  duty  by  the  prisoner,  as  is  abundant- 
ly shown  in  the  court  below  by  the  verdict 
of  manslaughter.    The  Judgment  is  affirmed. 
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HoMiciDB— Ikoiotmbnt— Timb^Vari^kob. 

1.  In  an  indictment  for  murder,  under  Acti 
1887,  c.  58,  it  is  not  necessary  to  allege  that  ac- 
cused killed  a  reasonable  creature,  nor  the  man- 
ner of  killing,—!,  e.  wliether  by  poisoning,  stab- 
bing, or  shooting.— nor  whether  the  person  he  is 
charged  with  kilhng  was  a  man  or  a  woman. 

2.  An  indictment  for  murder  charged  the  kill- 
ing to  have  taken  place  December  o,  1896,  and 
tbe  evidence  showed  that  while  deceased  wai 
wounded  at  that  time  he  did  not  die  until  De- 
cember 10,  1896.  Hdd,  that  the  variance  waa  . 
not  fatal,  where  deceased  died  before  the  bill 
was  brought,  and  within  a  year  and  a  day  after 
tlie  wound  was  inflicted. 

Appeal  from  superior  court,  Tancey  county; 
Greene,  Judge. 

Riley  Pate  was  convicted  of  murder  In  the 
first  degree,  and  he  appeals.     Affirmed. 

The  indictment  charged  that:  "The  Jurors 
for  the  state  upon  their  oaths  present  that 
Riley  Pate,  late  of  the  county  of  Xancey,  on 
the  5th  day  of  December,  1896,  with  force 
and  arms,  at  and  in  the  county  aforesaid,  un- 
lawfully, willfully,  feloniously,  and  of  his 
malice  aforethought,  did  kUl  and  murder  one 
Mat  Hensley,  against  the  form  of  the  statute 
in  su(Hi  case  made  and  provided,  and  against 
the  peace  and  dignltv  of  the  state."  After 
arraignment,  prisoner's  counsel  moved  to 
quash  <1)  because  there  Is  no  charge  In  the 
Indictment  that  prisoner  killed  a  reasonable 
creature  in  being;  (2)  that  prisoner  is  not  in- 
formed as  to  the  manner  of  the  death,— 
whether  by  poisoning,  stabbing,  or  shooting; 
(3)  he  is  not  informed  whether  he  Is  charged 
with  killing  a  man  or  a  woman.  Motion  re- 
fused, and  prisoner  excepted. 

The  first  witness  testified  that  deceased 
was  shot  December  5,  1896,  but  did  not  die 
until  December  10,  1896.  The  bill  charged 
the  killing  to  have  taken  place  December  5. 
1896,  and  prisoner  moved  the  court  to  dis- 
charge him  as  to  this  bill  of  indictment:  (1) 
That  an  acquittal  of  this  bill  would  not  pro- 
tect him  from  an  indictment  which  oould  be 
preferred,  alleging  the  killing  to  have  taken 
place  on  or  after  the  death  of  the  decsss- 
ed;    (2)  that  the  proof  shows  that  deceased 
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was  allYe  and  In  belni:  after  the  alleged 
death,  December  5,  1896.  Motion  overruled, 
and  defendant  excepted.  Bascom  Roberson 
teflftlfledL  On  December  5,  1896,  he  and 
James  Riddle  and  the  prisoner  left  Higgins' 
about  12  o'clock,  to  go  to  McNeill's  store. 
Witness  had  a  bottle  of  whisky.  Prisoner 
had  three  or  four  bottles  and  a  pistol.  They 
had  not  gone  far,  when  they  saw  deceased 
coming,  and  prisoner  asked  who  it  was.  De- 
ceased was  a  boy,  about  15  years  old,  and 
lived  four  or  five  miles  away.  When  he  came 
up,  they  treated  him,  and  went  on  up  the 
river.  Riddle  and  prisoner  walking  in  front, 
and  witness  and  deceased  behind.  They  had 
not  gone  far,  when  deceased  told  witness  that 
he  was  going  to  the  marriage  of  his  brother, 
and  wanted  witness  and  Riddle  to  go  with 
him.  Witness  told  him  to  tell  Riddle,  and 
deceased  took  blm  to  one  side,  and  had  a  talk 
with  him.  Deceased  said  he  did  not  want 
prisoner  to  go;  that  prisoner  was  under  the 
influence  of  liquor.  Shortly  afterwards  pris- 
oner pulled  out  his  pistol,  and  fired,  and  they 
tried  to  get  him  to  shoot  out  all  the  loads, 
fearing  he  might  shoot  them  by  accident. 
Prisoner  stated  he  had  but  two  more  loads, 
and  that  he  was  going  to  kill  a  man,  and  he 
pulled  out  his  pistol,  and  in  flourishing  it 
around  broke  one  of  the  bottles  he  had  in  his 
own  coat  pocket  This  made  him  mad,  and 
he  swore  we  were  the  cause  of  it  He  pre- 
sented his  pistol  at  Riddle.  Witness  knocked 
the  pistol  out  of  his  hand,  and  broke  a  piece 
off  the  handle.  They  had  net  gone  far  before 
prisoner  presented  his  pistol  at  Riddle  and 
the  deceased,  and  told  them  If  they  did  not 
stop  and  drink  with  him  he  would  kill  them. 
They  stopped  and  drank.  Prisoner  swore  he 
was  going  to  kill  deceased,  and  presented  his 
pifi^l  at  him.  Deceased  got  behind  Riddle. 
Prisoner  ran  after  him,  with  pistol  in  hand, 
and  deceased  got  behind  witness,  when  wit- 
ness told  prisoner  he  could  not  hurt  deceased, 
and  to  stop.  He  put  up  his  pistol,  and  asked 
deceased  if  he  was  armed,  and  deceased  said 
be  was  not  Prisoner  then  took  bold  of  him, 
and  searched  him,  and  took  his  knife,  and 
also  the  witness'  knife,  which  the  deceased 
had  borrowed,  and  said  he  was  going  to  throw 
them  into  the  river,  but  witness  prevented 
this.  They  all  started  on  again,  arranged  as 
before,  and  had  not  gone  far  when  prisoner 
pulled  his  pistol  out,  and  called  to  them  to 
stop,  or  he  would  shoot  them;  and  they 
stopped.  On  Starting  again,  witness  and 
deceased  got  in  front  and  ran  down  to  the 
canoe  landing  on  the  river  (which  was  about 
SO  feet  wide),  and  hid  under  the  bank,  got  in 
the  canoe,  and  crossed  the  river.  Before 
prisoner  discovered  that  they  had  crossed, 
they  were  trying  to  get  away  from  him,  to 
go  with  the  deceased  to  the  marriage,  and 
when  prisoner  saw  them  he  drew  his  pistol, 
and  ordered  them  to  bring  the  boat  back,  and 
swore  that  if  they  did  not  he  would  go  over 
there  and  shoot  them.  Witness  told  deceased 
to  run.    Deceased  replied  that  he  had  been 


trying  to  get  away  from  prisoner  for  some 
time,  and  he  would  not  run  any  furtner.' 
Prisoner  waited  a  little  with  pistol  In  hand, 
swearing  he  would  kill  deceased,  and  de- 
ceased picked  up  a  rock.  Prisoner  came  out 
of  the  water,  ran  deceased  round  a  tree,  be- 
hind which  he  was  hiding,  some  two  or  three 
times,  during  which  time  deceased  was  beg- 
ging him  not  to  shoot,  and  prisoner  snapped 
his  pistol  at  him,  after  which  deceased  threw 
a  rock  at  prisoner,  but  missed  him,  and  Imme- 
diately after  the  rock  was  thrown,  the  pris- 
oner shot  the  deceased,  the  ban  passing 
through  his  lungs  and  liver.  When  the  pis- 
tol was  flred,  some  one  said  to  Pate  (the 
prisoner),  from  across  the  river,  not  to  shoot 
that  boy  any  more,  and  prisoner  pointed  his 
pistol  at  the  party  across  the  river,  and  swore 
if  he  came  over  he  would  shoot  him.  De- 
ceased told  prisoner  he  had  killed  him,  and 
prisoner  lifted  deceased's  coat  and  looked  at 
the  wound,  and  said,  'If  I  have,  Qod  have 
mercy  on  you,"  and  ran  off,  and  was  not  seen 
any  more  until  he  was  arrested.  The  evi- 
dence of  Thomas  Bdwards  and  James  Angel 
is  about  the  same  as  that  of  the  preceding 
witness  in  all  material  respects.  Dr.  Whit- 
tington,  a  physician,  testified  that  he  attended 
the  deceased,  and  made  a  post  mortem  exam- 
ination, and  that  the  ball  passed  through  the 
lungs  and  liver,  and  lodged  in  the  backbone, 
which  caused  his  death..  The  father  of  the 
deceased  testified  that  deceased  was  15  years 
old,  and  weighed  100  pounds.  The  mother 
of  the  prisoner  testified  in  his  behalf  that  be 
was  bom  on  May  2,  1881,  and  had  spasms 
when  an  infant,  and  continued  to  have  them 
until  he  was  a  good-sised  boy,  and  then  he 
got  better;  but  since  he  had  got  to  drinking 
they  had  come  back  on  him.  On  the  night  of 
the  Idlling  he  came  home  about  dark,  and 
was  drinking,  and  his  face  was  bloody,  and 
he  said  the  deceased  had  killed  him.  He  did 
not  appear  to  know  much.  A  sister  of  pris- 
oner testified  that  shortly  after  the  killing  she 
went  down  to  the  river  to  meet  her  husband, 
and  saw  four  boys  coming  up  the  river.  She 
hid  under  the  bank  near  the  water,  and  saw 
Bascom  Roberson  and  deceased  take  a  canoe, 
and  cross  the  river,  and  prisoner  and  de- 
ceased got  into  a  quarrel.  Prisoner  crossed 
the  river,  but  before  he  got  out  of  the  water 
the  deceased  threw  one  rock  at  him,  and 
missed  him;  and  when  he  got  to  the  bank  an- 
other rock  was  thrown,  which  hit  the  prison- 
er on  the  side  of  the  head;  and  a  third  rock 
was  thrown,  which  struck  the  fence.  De- 
ceased and  prisoner  ran  around  a  tree,— acted 
as  if  they  were  trying  to  get  rid  of  each  other. 
Prisoner  shoved  his  pistol  down,  and  shot, 
and  walked  off  a  Uttle  way  with  Roberson, 
and  turned,  and  walked  back  to  the  deceased, 
pulled  up  his  coat,  and  looked  at  him,  and 
then  started  off.  Prisoner  would  take  spells 
when  he  was  a  baby,  and  did  not  have  any 
sense.  Witness  did  not  let  herself  be  known 
at  the  river.  A  brothw-ln-law  of  prisoner 
testified  that  he  saw  prisoner  after  dark  th 
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night,  and  his  head  was  cat;  that  he  had  seen 
'him  when  he  did  not  seem  right;  that  he 
took  him  to  Madison  county  the  night  after 
the  killing.  Witness  admitted  on  cross-exam- 
ination that  he  betrayed  him  to  J.  Hensley, 
the  father  of  the  deceased,  for  $10.  The  evi- 
dence of  Jesse  Harden  was,  in  substance,  the 
same  as  that  of  the  other  witnesses  in  refer- 
ence to  the  crossing  of  the  river,  running 
around  the  tree,  etc  The  evidence  of  six 
other  witnesses  was  to  the  effect  that  they 
knew  the  prisoner,  and  had  never  known  or 
heard  of  his  having  spasms  before,  and  that 
he  was  about  18  years  old. 

Prisoner  asked  the  court  to  charge  that:  If, 
previous  to  the  time  the  quarrel  arose  across 
the  river,  the  deceased  and  prisoner  were 
friends,  and  at  that  time  there  was  no  precon- 
'^eived  malice  on  the  part  of  prisoner,  and 
that  the  fight  occurred  on  account  of  the  lan- 
guage and  the  quarrel  that  arose  at  that  time, 
the  deceased  being  armed  with  a  rock,  and 
prisoner  with  a  pistol,  the  prisoner  would  be 
guilty  of  manslaughter.  (2)  That,  if  prisoner 
went  across  the  river  for  the  purpose  of  re- 
covering his  money,  or  he  believed  that  Rob- 
erson  and  the  deceased  were  in  possession  of 
his  money,  and  were  trying  to  escape  with  it, 
he*  had  a  right  to  cross  the  river  with  his  pis- 
tol in  his  hand,  and,  if  assaulted  with  a  rock 
by  deceased,  and  he  fired  his  pistol  to  save 
himself  from  death. or  great  bodily  harm,  he 
is  not  guilty.  (3)  If  deceased  and  prisoner 
met  at  the  canoe  landing,  and  upon  a  sudden 
quarrel  a  fight  ensued,  and  the  prisoner  killed 
the  deceased,  even  if  there  had  been  previous 
malice,  the  law  will  not  refer  to  the  malice, 
but  to  the  provocation,  and  extenuate  the  of- 
fense to  manslaughter.  *  •  •  (5)  If  pre- 
vious quarrels  and  difilculties  between  them 
had  been  reconciled,  and  the  fight  occurred  up- 
on a  fresh  quarrel,  it  will  not  be  presumed 
that  prisoner  was  moved  by  the  old  grudge, 
unless  it  appears  from  all  the  circumstances. 
(6)  If  prisoner  entered  into  the  fight  with  a 
deadly  weapon,  and  in  the  progress  of  the 
fight  the  prisoner  was  pressed  to  the  wall,— 
that  is.  If  he  was  placed  in  such  a  position 
that  he  had  to  take  the  life  of  his  adversary, 
Dr  receive  great  bodily  harm,  or  be  killed,— 
and  he  took  the  life  of  his  adversary,  he 
would  not  be  guilty.  Prisoner  excepted  to 
the  refusal  to  give  the  above  instructions  as 
prayed  for.  The  court  explained  to  the  jury 
the  two  degrees  of  murder,  giving  definition, 
etc.,  and  said:  "I  leave  it  to  the  jury  to  say 
whether,  according  to  the  evidence,  and  be- 
yond a  reasonable  doubt,  the  prisoner  killed 
the  deceased,  and,  if  so,  whether  he  did  it 
with  that  degree  of  deliberation  and  malice 
aforethought,  as  defined  heretofore;  and  this 
would  constitute  murder  in  the  first  degree. 
Murder  in  the  second  degree  is  the  killing 
with  malice,  but  without  a  deliberate  design  to 
kill.  The  law  implies  malice  from  the  use  of 
a  deadly  weapon,  but  this  implication  of  mal- 
ice arising  from  the  use  of  a  deadly  weapon 
does  not  constitute  murder  in  the  first  degree. 


Before  the  prisoner  can  be  convicted  of  mur- 
der In  the  second  degree,  the  state  la  required 
to  prove  beyond  a  reasonable  doubt  that  he 
killed  the  deceased,  and  that  such  killing  was 
done  with  malice,  and  this  must  be  shown  be- 
yond a  reasonable  doubt;  but,  if  the  killing 
was  done  with  a  deadly  weapon,  malice  ex- 
isted on  account  of  the  implication  which  the 
law  raises,  and  you  must  convict  prisoner  of 
murder  in  the  second  degree,  nothing  else  ap- 
pearing; but  prisoner  has  a  right  to,  and  does, 
contend  that,  if  the  state's  evidence  was  suffi- 
cient to  justify  a  conviction,  that  he  has,  by 
the  evidence  of  the  8tate  as  well  as  his  own, 
shown  matters  in-  defense  which  you  should 
take  into  consideration,  and  upon  which  you 
should  render  a  verdict  of  not  guilty;  and 
upon  this  branch  of  the  case  I  will  charge 
you  later.  Manslaughter  is  any  kind  of  un- 
lawful killing  of  a  human  creature  in  being, 
not  embraced  in  the  definitions  heretofore 
given  of  murder  in  the  first  and  second  de- 
grees; that  is,  before  you  can  convict  of 
manslaughter,  the  burden  is  on  the  state  to 
satisfy  you  that  the  killing  was  done  unlaw- 
fully, but  without  malice,  with  a  deadly  weap- 
on. It  is  not  avery  unlawful  slaying  with  a 
deadly  weapon  that  is  murder  in  the  first  or 
second  degree.  If  you  believe  from  the  evi- 
dence of  the  state,  or  of  the  prisoner,  or  of 
both,  and  beyond  a  reasonable  doubt,  that 
prisoner  slew  the  deceased  with  a  deadly 
weapon,  and  such  slaying  was  unlawful,  then, 
notwithstanding  the  implication  of  malice 
which  the  law  raises  by  reason  of  the  use  of 
a  deadly  weapon,  the  prisoner  will  be  guilty 
of  manslaughter  only,  if  you  are  satisfied  the 
slaying  arose  out  of  sudden  heat  or  passion, 
or  on  account  of  a  sudden  quarrel,  and  there 
was  no  intent  theretofore  formed  on  the  part 
of  prisoner  to  slay  the  deceased.  The  burden 
is  on  prisoner  to  satisfy  you,  not  beyond  a 
reasonable  doubt,  but  simply  to  your  satisfac- 
tion, that  the  killing  was  manslaughter,  and 
not  murder  In  the  second  degree.  The  law 
gives  the  prisoner  the  benefit  of  this  doubt  If 
it  exists,  and  it  is  your  duty  to  observe  it.  A 
reasonable  doubt  is  not  vague  possibility,  but 
such  a  doubt  as  a  reasonable  man  would  en- 
tertain under  the  circumstances.  Prisoner 
had  the  ri^ht  to  slay  deceased  if  he  did  so  in 
the  necessary  defense  of  his  life,  or  to  protect 
himself  from  great  bodily  harm;  and  the  bur- 
den is  on  prisoner  to  prove  to  your  satisfac- 
tion that  he  did  so  in  defense  of  himsdf. 
The  state  contends  that  it  has  shown  that 
prisoner  killed  deceased  with  delil>eration  and 
premeditation,  and,  If  this  be  not  true,  that  he 
killed  him  with  a  deadly  weapon,  and  that 
the  law  implies  malice.  If  you  believe  that 
when  prisoner  crossed  the  river  he  did  not 
entertain  malice  towards  deceased,  or  a  delib- 
erate purpose  to  take  his  life,  but  upon  a  sud- 
den encounter,  he  being  armed  with  a  pistol, 
and  deceased  with  a  rock,. and  the  flgrht  was 
mutual,  both  engaging  in  it  willingly,  and 
prisoner  slew  deceased,  he  would  be  guilty  of 
manslaughter.   If  you  bellevo  that,  after  crosa- 
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log  the  river,  he  was  assaulted  by  deceased 
with  a  rock,  and  was  likely  to  receive  great 
bodily  harm,  and  slew  deceased  to  protect 
himself,  he  would  not  be  guilty.  Prisoner  had 
a  right  to  go  on  the  stand,  but  his  failure  to 
do  so  should  not  be  considered  by  you  against 
him,  as  he  was  not  required  to  testify.  The 
court  read  Its  notes  of  the  testimony,  and  gave 
fully  the  contentions  of  the  state  and  prisoner 
upon  the  evidence^  and  charged  the  Jury  that 
they  could  find  the  prisoner  guilty  of  murder 
in  the  first  degree,  or  second  degree,  or  man- 
slaughter, or  not  guilty,  as  they  thought  prop- 
er under  the  evidence  and  law  as  laid  down 
by  the  <^urt  If  you  find  him  guilty  of  mur- 
der hi  the  first  degree,  your  verdict  should  be 
guilty  of  murder  in  the  first  degree;  if  in  the 
second  degree,  guilty  of  murder  in  the  second 
degree;  if  of  manslaughter,  not  guilty  of  the 
murder  and  felony  whereof  he  stands  char- 
ged, but  guilty  of  the  felonious  slaying;  and. 
If  not  guilty,  not  guilty.'*  There  was  a  verdict 
of  murder  in  the  first  degree.  Prisoner  moved 
for  a  new  trial.  Motion  denied.  There  waB 
judgment  of  the  court  sentencing  prisoner  to 
be  hanged,  and  the  prisoner  appealed. 

The  Attorney  Geneial,  for  the  State. 

MONTGOMERY,  J.  The  defendant  was 
not  represented  in  this  court  by  counsel,  and 
on  that  account  we  have  given  the  whole  rec- 
ord a  most  thorough  and  painstaking  exami- 
nation. The  indictment  contains  every  aver- 
ment under  the  requirements  of  chapter  68 
of  the  Acts  of  1887  to  make  it  a  complete  bill 
of  indictment  for  murder.  Indeed,  less  might 
have  been  charged  in  the  indictment,  and  yet 
the  same  held  good  and  sufficient  under  the 
decision  of  this  court  in  State  v.  Arnold,  107 
N.  C.  861,  11  S.  E.  090.  In  the  body  of  the 
indictment  the  name  of  the  person  accused, 
the  defendant,  is  set  out,  as  was  the  county 
of  his  residence,  the  date  of  the  homicide,  the 
averment  "with  force  and  arms,"  the  county 
In  which  the  offense  was  alleged  to  have  been 
committed,  and  that  the  accused  person  fe- 
loniously, willfully,  and  of  his  malice  afore- 
thought did  kill  and  murder  the  person  al- 
leged to  have  been  killed,  "against  the  form 
of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the 
state."  The  court  was,  therefore,  right  in  its 
refusal  to  quash  the  bill  on  the  motion  of  the 
defendant 

After  a  portion  of  the  testimony  had  been 
received  to  the  effect  that  the  deceased  was 
shot  and  wounded  by  the  defendant  on  the 
6th  of  December,  1896,  and  that  he  died  a  few 
days  thereafter,— 70  hours,  according  to  the 
testimony  of  the  attending  physician,— the 
counsel  of  the  defendant  ''moved  the  court  to 
discharge  him  as  to  this  bill  of  indictment." 
We  will  treat  this  motion  as  one  made  for  a 
new  trial  because  of  variance  between  alle- 
gation and  proof.  The  ground  of  the  motion 
was  that  it  was  shown  by  the  evidence  that 
the  deceased  lived  some  days  after  he  had 


been  wounded,  while  the  bin  of  ^indictment  al- 
leged that  he  was  killed  outrig'ht  on  the  5tb 
of  December,  and  that,  therefore^  the  defend- 
ant might  be  indicted  again  for  the  same  of- 
fense If  he  should  be  acquitted  on  the  present 
trial.  The  answer  to  that  is  that  the  day  on 
which  the  indictment  alleged  the  homicide  ta 
have  been  committed  is  hnmaterial  as  to  the 
point  raised  by  the  defendant.  The  state  had 
the  right  to  prove,  and  it  was  its  duty  to 
prove,  the  homicide,  if  such  could  have  been 
done,  on  any  day  up  to  the  finding  of  the  bill; 
and  all  the  evidence  in  the  case  bearing  on 
the  time  of  the  wounding  and  the  time  bt  the 
death  was  that  he  died  before  the  finding  of 
the  bill,  and  within  less  than  a  year  and  a 
day,  to  wit,  within  three  days  from  the  day 
on  which  the  wound  was  inflicted.  It  was 
•held  in  State  v.  Orrell,  12  N.  0.  139  (before 
our  Code,  §  1189;  Rev.  Ck)de,  c.  85,  §  20),  up- 
on motion  in  arrest  of  Judgment,  that  the  fail- 
ure in  the  indictment  to  allege  that  the  death 
of  the  deceased  occurred  within  a  year  and  a 
day  after  the  wound  was  inflicted  was  fatal- 
ly defective.  In  that  case  the  indictment 
charged  that  the  mortal  wound  was  given  on 
a  particular  day,  but  failed  to  state  when 
the  death  occurred.  The  reasoning  of  the 
court  was  that  they  could  not  conclude  that 
the  actual  date  of  the  mortal  wound  was  the 
day  alleged  hi  the  bill,  as  the  state  could 
show  that  it  was  Inflicted  on  any  day  before 
the  bill  was  found.  It  might  have  been 
proved  to  have  been  given  on  any  day  previ- 
ous to  the  finding  of  the  bill,  for  such  proof 
would  have  supported  the  charge  that  it  was 
given  on  the  day  mentioned  in  the  indict- 
ment The  court  therefore  could  not  derive 
any  aid  from  the  time  charged  in  the  indict- 
ment as  to  when  the  wound  was  given,  and, 
by  a  comparison  of  that  time  with  the  time  of 
the  finding  of  the  bill,  conclude  that  .death 
followed  within  a  year  and  a  day  from  the 
date  of  the  wound.  But,  even  before  the 
statute  of  1887  (chapter  58),  we  think  the  in- 
dictment hi  the  case  before  the  court  would 
have  been  good,  so  far  as  the  objections  rais- 
ed by  the  defendant  are  concerned.  In  the 
case  of  State  v.  Baker,  46  N.  O.  267,  the  in- 
dictment charged  that  the  blow  was  inflicted 
on  a  certain  mentioned  day,  and  that  the  de- 
ceased instantly  died;  whereas  the  fact  was 
established  by  the  evidence  that  the  deceased 
did  not  die  on  the  day  the  wound  was  in- 
flicted, but  lived  nearly  three  weeks  there- 
after. The  court  held  that  the  variance  was 
not  material,  because  the  evidence  showed 
that  death  occurred  within  the  year  and  day 
from  the  infliction  of  the  wound.  The  mo- 
tion to  discharge  the  defendant,  treated  as  a 
motion  for  a  new  trial  for  variance  between 
allegation  and  proof,  was  properly  refused  by 
the  court  Such  of  the  special  instructions 
prayed  for  by  the  defendant  as  should  have 
been  given  to  the  Jury  were,  in  substance,  em- 
braced in  his  honor's  charge;  and  the  court 
instructed  the  jury  fully  and  carefully  as  to 
the  law  bearing  upon  murder  in  the  first  and 
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second  degreea  under  onr  statute,  and  also  as 
to  that  concerning  manslaughter,  applied 
those  principles  to  the  facts  developed  in  the 
trial,  and  gave  the  whole  matter  a  fair  and 
carefnl  investigation. 

The  Judge  who  drafts  this  opinion  of  the 
court  fresh  from  the  perusal  of  the  record  hi 
the  case  is  saddened  to  have  to  write  that  the 
judgment  of  the  court  below  must  be  affirm- 
ed. The  youth  who  was  murdered  was  only 
15  years  old,  and  his  slayer  only  about  18, 
addicted  to  the  drink  habit,  and  drinking  at 
the  time  he  committed  the  murder.  The  boy 
criminal  is  by  judgment  of  human  law  con- 
demned to  give  his  life  as  the  penalty  of  his 
crime,  but  the  Great  Sphit  alone  can  know 
how  much  of  that  sin  is  chargeable  to  him, 
and  how  much  to  those  who  have  influenced 
his  life,  and  how  much  to  those  who,  where- 
ever  they  live,  might  have  used  agencies  to 
make  that  life  one  of  a  higher  order.  We  find 
no  error  in  the  rulings  of  the  court  below, 
and  the  judgment  must  be  affirmed.    Affirmed. 


(121  N.  C.  148) 

MBRRITT  V.  KITCHIN. 

(Supreme  Court  of  North  Oarolina.     Nov.  80, 
18»7.) 

Tbust  Dbbd— Propbhtt  (3overbd— Construction. 

1.  The  conveyancing  clause  of  a  trust  deed 
which  recites:  "•  •  •  All  the  drugs,  medi- 
cine, wares,  merchandise,  bottles,  prescription 
cases,  books,  and  all  other  proper^  whatsoever 
now  in  the  storeroom,  *  ^  ^  '  including  all 
furniture,  the  iron  safe,  the  show  cases,  the  soda- 
water  fountain,  and  any  and  all  other  property 
formerly  belonging  to  said  firm,  and  also  what- 
ever goods,  wares,  merchandise,  and  other  stuff 
and  furniture  wmch  said  party  of  the  first  part 
may  buy  or  add  to  said  proper^  herein  mention- 
ed, it  making  the  stock  of  goods  now  in  said 
store;  this  meaning  to  convey  the  entire  stock 
both  now  in,  and  hereafter  to  be  in,  storeroom  or 
storerooms,  including  all  the  stuff  said  party  of 
the  firft  part  owns  or  may  own  therein,"  etc., 
^is  broad  enough  to  include  a  second  soda  foun- 
tain and  the  whole  property  in  the  storerooms  at 
the  time  of  the  execution  of  the  deed  of  trust, 
although  some  of  the  articles  were  specified. 

2.  The  construction  of  a  deed  of  trust  which 
has  been  proved  or  admitted  is  a  question  en- 
tirely for  the  court,  where  there  is  an  ambiguity 
which  could  not  be  explained  by  parol  evidence. 

8.  Where  the  grantor  of  a  deed  of  trust  has 
permission,  while  in  possession,  to  sell  any  of 
the  property  conveyed,  a  purchaser  from  him  will 
ha^ve  clear  title  to  the  goods  bought. 

Appeal  from  superior  court,  Person  county; 
Allen,  Judge. 

Action  by  J.  S.  Merrltt  against  W.  W. 
EUtchin,  trustee.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

A.  L.  Brooks,  for  appellant  Boone  &  Bry- 
ant, for  appellee. 

MONTGOMERY,  J.  Barrett  bought  the  In- 
terest of  his  former  partner,  A.  J.  Mitchell, 
in  the  stock  of  goods  and  credits  of  the  firm, 
took  possession,  and  executed  a  deed  of  trust 
to  W.  W.  Kitchin,  to  secure  the  deferred  pay- 
ments of  the  purchase  price.  The  deed  pro- 
vided that,  if  default  should  be  made  In  the 


payment  of  the  installments,  the  trustee  was 
to  take  possession,  sea  the  goods,  and  apply 
the  proceeds  as  required  by  the  deed.  De- 
fault having  been  made,  the  trustee  sold  the 
property,— that  which  was  left  over  after  the 
sales  made  by  Barrett  while  he  was  In  pos- 
session. Among  the  articles  sold  by  the  trus- 
tee was  a  portable  soda  fountain,  at  the 
price  of  $27.50.  The  plaintiff  claimed  that  ar- 
ticle by  purchase  from  Barrett  while  the  lat- 
ter was  in  possession  of  the  goods,  and  con- 
tended that  it  was  not  conveyed  in  the  deed 
of  trust.  In  the  stock  of  goods  in  the  store- 
rooms occupied  by  the  firm  of  Barrett  &  Mitch- 
ell at  the  time  of  the  execution  of  the  deed 
of  trust,  there  were  two  soda  fountains,— one 
in  position,  and  used  in  the  business;  and  the 
other,  the  one  claimed  by  the  plaintiff,  and 
not  in  actual  use.  The  plalntiflTs  contention, 
that  the  fountain  which  he  claUns  was  not 
conveyed  in  the  deed,  is  based  on  the  ftict 
that  in  that  instrument  there  are  specifica- 
tions of  particular  property  conveyed,  and 
only  one  fountain  was  conveyed  in  express 
terms,  and  that  therefore,  naturally,  that  one 
was  the  larger  one,  and  the  one  in  use.  We 
will  examine  that  position.  If  in  the  deed  of 
trust  there  had  been  no  other  language  affect- 
ing the  specifications  of  property,— no  words 
extending  the  property  conveyed  in  the  deed  be- 
yond the  specifications,— then  no  evidence 
would  have  been  competent  to  show  which  one 
of  the  soda  fountains  was  intended  to  be  con- 
veyed. Spivey  V.  Grant,  96  N.  C.  214,  2  a  B. 
45.  But  there  was  other  language  In  the 
deed  explaining  and  extending  the  restricted 
terms  as  to  the  specified  property  conveyed. 
We  are  of  opinion  that  the  conveyancing 
clause  of  the  deed  is  broad  enough  to  include 
everything,  the  whole  of  the  property  in  the 
storerooms  of  the  partners  at  the  time  of  the 
execution  of  the  deed  of  trust,  although  some 
of  the  articles  were  specified  therein.  Kelly 
V.  Fleming,  113  N.  O.  133,  18  S.  E.  81.  The 
language  of  the  deed  of  trust  on  that  point 
is  as  follows:  "Now,  wherefore.  In  considera- 
tion of  the  premises  and  of  one  dollar  to  him 
in  hand  paid,  the  party  of  the  first  part  hath 
bargained  and  sold,  and  by  these  presents 
doth  bargain  and  sell,  unto  said  W.  W.  Kitch- 
in, trustee,  and  his  assigns,  the  following 
property,  to  wit:  All  the  drugs,  medicines, 
wares,  merchandise,  bottles,  prescription 
cases,  books,  and  all  other  property  whatso- 
ever now  in  the  storeroom  occupied  by  the 
said  late  firm,  situated  in  Roxboro,  said  state, 
on  Main  street,  between  the  storerooms  of 
W.  E.  Webb  and  the  new  building  of  Pass 
&  Carver,  belonging  to  0.  S.  Winstead;  In- 
cluding an  furniture,  the  iron  safe,  the  show 
cases,  the  soda-water  fountain,  and  Hisy  and 
all  other  property  formerly  belonging  to  said 
firm,  and  also  whatever  goods,  wares,  mer- 
chandise, and  other  stuff  and  furniture  which 
said  party  of  the  first  part  may  buy  or  ad[a 
to  said  property  herein  mentioned.  It  making 
the  stock  of  goods  now  in  said  store;  this 
meaning  to  convey  the  entire  stock  both  now 
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In,  and  hereafter  to  be  in,  storeroom  or  store- 
rooms, including  all  the  stuff  said  party  of 
the  first  part  owns  or  may  own  therein  in 
said  building  of  0.  &  Wlnstead;  also  all  the 
accounts,  credits,  and  choses  In  action  of  the 
late  firm  of  Barrett  &  Mitchell" 

The  plaintiff  waived  the  alleged  tort  of  the 
defendant,  and  brought  this  action  before  a 
Justice  of  the  peace  for  the  yalue  of  the  foun- 
tain. On  the  trial  in  the  superior  court  his 
honor  submitted  the  simple  issue:  "Is  the 
defendant  indebted  to  the  plaintiff,  and,  if  so, 
in  what  sum?'  In  the  language  of  the  case 
on  appeal,  which  is  signed  by  the  attorneys 
of  both  plaintiff  and  defendant,  *'hls  honor 
submitted  the  said  deed  of  trust  to  the  jury, 
to  say  whether  or  not,  as  a  fact,  the  same 
(soda  fountain)  was  intended  to  be  convey- 
ed«"  That  was  error.  The  deed  of  trust  hav- 
ing been  proved  or  admitted,  and  it  having 
been  admitted  that  there  were  two  soda  foun- 
tains in  the  storerooms,  the  conveyance  of 
one  soda  fountain  was  a  patent  ambiguity, 
which  could  not  be  explained  by  parol  testi- 
mony. The  construction  of  the  deed  in  that 
respect  was  one  entirely  of  law  and  for  the 
court  It  Is  unnecessary  to  cite  the  authori- 
ties on  this  point  But,  notwithstanding  that 
error,  the  Judgment  of  the  court  below  must 
be  afiOrmed;  for  it  appears  in  the  case  on  ap- 
pealt  which  is  signed  by  the  attorneys  of  both 
plaintiff  and  defendant,  that  Barrett,  while  in 
the  possession  of  the  goods,  sold  the  soda 
fountain,  the  subject  of  this  suit,  to  the  plain- 
tiff. Barrett  had  a  clear  right  to  sell  any  of 
the  property  conveyed  in  the  deed  of  trust 
under  the  express  terms  of  the  deed,  for  he 
was  permitted  to  remain  in  possession  for 
that  purpose.  So,  the  plaintiff  got  title  to 
the  soda  fountain  by  virtue  of  the  sale  to  him 
by  Barrett  The  particulars  of  the  sale  to 
the  plaintiff  do  not  appear  on  the  record,  and 
It  might  have  been  that,  if  they  had,  the 
transaction  would  not  in  law  amount  to  a 
sale.  We  observe  the  use  of  some  words  in 
the  case  on  appeal  which  imply  doubt  <m  the 
question  of  the  sale,  but,  as  the  point  seems 
to  be  conceded  by  the  defendant  we  are  not 
at  liberty  to  go  behind  the  record,  and  there- 
by disturb  the  agreement  of  the  parties.  Af- 
firmed. 

021  N.  C.  157) 

BPPS  V.  SMITH. 

(Supreme  Court  of  North  C/arolina.     Nov.  80, 
1897.) 

KracTioM*— Bribbrt— Pbnaltt— Jdrisdiotion  of 

COOKT  AND   LbOISLATURB. 

1.  While  bribery  only,  and  not  contributions 
by  a  candidate  for  neceflsaiy  campaign  expenses, 
or  payments  to  individuals  to  help  nim  conduct 
his  personal  canvass,  is  inhibited  by  Laws  1895, 
c  159,  §  42,  imposing  a  penalty  on  one  who  shall 
••give  any  money,  property  or  reward  to  an  elec- 
tor •  *  •  in  order  to  be  elected,"  and  declar- 
inff  guilty  of  a  misdemeanor  one  who  shall  re- 
ceive "any  such  bribe,"  there  is  a  case  for  the 
jury  where  there  is  evidence  Aat  defendant,  a 
candidate,  ga^e  $20  *'£or  services  to  the  ticlcet" 
to  an  elector,  who,  though  of  the  same  political 


£arty,  was  opposed  to  defendant's  election,  and 
ad  orffanizea  a  political  club  hostile  to  him,  and 
worked  for  the  rival  candidate  till  election  day, 
when  he  was  qaiet,  and  that  defendant  gave 
money  and  whisky  to  four  electors  of  a  different 
political  party,  to  be  used  by  two  of  them  **a8 
best  they  comd,  and  thought  proper,"  and  by  the 
other  two  **a8  mey  lilted."  ' 

2.  Code,  §  8764,  declarhig  that  "the  repeal  of 
a  statute  shall  not  affect  any  action  brought  be- 
fore the  repeal  for  any  forfeitures  incurred  or 
for  any  recoverv  of  any  rights  accruing  under 
such  statute,"  does  not  contravene  the  consti- 
tutional provision  that  "the  general  assembly 
shall  have  no  power  to  deprive  the  judicial  de- 
partment of  any  power  or  jurisdiction  which 
rightly  appertains  to  it  as  a  co-ordinate  depart- 
ment of  the  government." 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Vance  county; 
Robinson,  Judge. 

Action  by  H.  Bpps  against  W.  H.  Smith. 
Judgment  for  defendant  Plaintiff  apt>eals. 
Reversed. 

T.  M.  Pittman,  for  appellant  W.  B.  Shaw 
and  T.  T.  Hicks,  for  appellee. 

MONTGOMERY,  J.  This  action  was  brought 
by  the  plaintiff  to  recover  of  the  defendant 
the  forfeiture  pronounced  against  violations  of 
chapter  159,  ft  42,  of  the  Acts  of  1895.  The 
allegation  is  that  In  the  times  just  preceding 
the  last  general  election  the  defendant,  who 
was  a  candidate  for  the  office  of  sheriff  of 
Vance  county,  gave  money  and  whisky  to 
various  electors,  in  order  that  he  might  be 
elected  to  that  office.  The  chief  evidence  in 
the  case  against  the  defendant  is  furnished 
by  his  own  sworn  statement  of  his  election 
expenses,  filed  under  the  requirement  of  sec- 
tion 72  of  the  Act  of  1895.  The  language  of 
the  statute  under  which  the  action  is  brought 
Is  clear,  and  we  think  Its  meaning  is  also 
clear.  It  would  seem  almost  impossible  to 
confuse  or  confound  the  natural  understand- 
.Ing  of  men  as  to  the  meaning  of  this  law  by 
arguing  that  there  is  no  difference  between  a 
contribution  made  by  a  candidate  for  office 
for  his  part  of  the  necessary  expenses  of  a 
political  campaign,  or  paying  Indlvidiud  per- 
sons to  help  him  conduct  his  own  personal 
canvass,  provided  the  electioneering  be  honest, 
and  the  service  duly  r^idered,  and  the  giving 
of  money  or  any  other  thing  of  value  to 
electors  In  order  to  be  elected.  The  first  is 
the  payment  for  proper  services  rendered. 
The  last  is  the  giving  for  no  services  render- 
ed, and  for  no  return  except  that  of  the  vote 
of  the  elector.  The  law  contemplates  that 
the  elector  shall  not  receive  money  for  his 
vote,  nor  shall  a  candidate,  or  any  other  person 
for  him,  give  money  to  an  elector  in  order 
that  the  candidate  may  be  elected  to  office. 
The  defendant's  counsel  insisted  here  that  it 
was  necessary  that  the  complaint  should  have 
alleged  a  willful  and  corrupt  intent  on  the 
part  of  the  defendant  to  do  the  acts  complain- 
ed of.  We  are  not  of  that  opinion.  It  is  the 
doing  of  the  particular  act,  to  wit,  giving 
money  to  electors  in  order  to  be  elected,  that 
gives  the  cause  of  actiou;  and  the  hitent  with 


28  SOUTHBASTERN  BEPOBTBR. 


(N.a 


which  the  act  is  done  is  not  material,  except 
that  the  purpose  must  be  to  procure  the  elec- 
tion of  the  defendant  Even  in  statutory 
crimes,  where  the  act  Itself  is  made  indicta- 
ble, this  court  has  held  over  and  over  again 
that  the  intent  is  not  to  be  considered,  except 
as  to  the  intent  to  do  the  act  forbidden.  In 
State  V.  Voight,  00  N.  0.  741,  the  court  said, 
"the  criminal  intent  is  inseparably  Involved 
in  the  intent  to  do  the  act  which  the  law  pro- 
nounces criminal."  In  State  v.  McBrayer,  88 
N.  C.  619,  2  S.  B.  755,  the  court  said,  "When 
the  language  is  plain  and  positive,  and  the 
offense  is  not  made  to  depend  upon  the  posi- 
tive, willful  intent  and  purpose,  nothing  is 
left  to  interpretation."  To  the  like  effect  are 
the  decisions  in  State  v.  KitteUe,  110  N.  C. 
560,  15  S.  E.  103;  State  ▼.  Downs,  116  N.  C. 
low,  21  S.  B:  689;  State  v.  McLean,  121  N.  C. 
— ,  28  S.  E.  141. 

In  the  statement  of  the  defendant  hereto- 
fore referred  to,  he  said  that  he  gave  $20  to 
a  certain  named  elector,  who  was  of  his  own 
political  party,  "for  services  to  the  ticket." 
A  witness  was  introduced  for  the  plaintiff, 
who  testified  that  that  elector  was  opposed 
to  the  election  of  the  defendant  to  the  ofilce 
of  sheriff,  and  had  organized  a  political  club 
hostile  to  him,  and  for  his  opponent;  that 
he  worked  for  the  rival  candidate  in  a  half- 
hearted way  until  the  day  of  election,  when 
he  was  quiet.  The  statement  of  the  defend- 
ant also  showed  that  four  other  named  elect- 
ors, of  a  different  political  party  from  that  of 
the  defendant,  received  from  him  money  and 
whisky,  to  be  used  by  two  of  them  "as  best 
they  could,  and  thought  proper,"  and  by  the 
other  two  "as  they  liked."  There  was  fur- 
ther proof  in  the  statement  on  the  same  line. 
We  do  not  agree  with  his  honor  that  the  above 
was  not  sufficient  evidence  to  be  submitted 
to  the  Jury  on  the  issue  they  were  trying. 
The  jury,  if  they  believed  the  testimony, 
might  reasonably  have  concluded  that  the  de- 
fendant had  used  money  and  whisky  in  or- 
der to  be  elected  sheriff  of  the  county,  as 
charged  in  the  complaint.  The  statute  (chap- 
ter 159,  §  42,  of  the  Acts  of  1895)  under  which 
this  action  was  begun  was  amended  at  the 
last  session  of  the  general  assembly  (chapter 
186,  §  42);  the  amendment  consisting  in  the 
striking  out  from  the  act  of  1895  the  for- 
feiture of  $400.  The  defendant's  counsel  ar- 
gued that,  notwithstanding  the  provisions  of 
section  8764  of  the  Code,  which  reads,  "The 
repeal  of  a  statute  shall  not  affect  any  action 
brought  before  the  repeal  for  any  forfei- 
tures incurred  or  for  any  recovery  of  any 
rights  accruing  under  such  statute,"  the  re- 
peal of  the  penalty  clause  after  this  action 
was  begun  took  away  the  plaintiff's  cause  of 
action,  if  he  ever  had  any.  The  contention 
was  that  section  3764  of  the  Code  was  not 
In  harmony  with  the  constitution;  that  in- 
strument ordaining  that  **the  general  assem- 
bly shall  have  no  power  to  deprive  the  judicial 
department  of  any  power  or  jurisdiction 
which  rightly  appertains  to  it  as  a  co-ordinate 


department  of  the  government**  In  his  brief 
the  defendant's  counsel  said,  "It  is  admitted 
that  this  section  (3764)  undertakes  to  define 
the  meaning  and  effect  of  future  legislation, 
and  to  encroach  upon  the  judicial  power,  and 
that  it  ought  not  to  be  allowed  to  do  so." 
We  do  not  understand  how  the  section  of  the 
Code  referred  to  in  the  brief  can  be  said  to 
affect  future  legisLition  on  the  subject  of  pen- 
alties. There  is  nothing  to  prevent  any  suc- 
ceeding general  assembly  from  repealing  sec- 
tion 3794,  and  in  doing  so  leave  to  judicial 
determination,  if  it  should  ever  become  neces- 
sary, the  effect  of  the  repeal.  Neither  do  we 
see  in  that  section  of  the  Ck>de  any  encroach- 
ment upon  the  power  af  the  judiciary.  In  the 
case  cited  (Houston  y.  Bogle,  32  N.  C.  496) 
by  the  defendant's  counsel,  the  question  in- 
volved was  the  right  of  the  general  assembly 
to  declare  in  the  act  under  discussion  there 
what  the  legal  rights  of  the  parties  to  the 
suit  were  before  the  passage  of  the  act,  and 
where  the  act  had  injuriously  affected  rights 
already  vested.  The  judge  who  delivered  the 
opinion  in  that  case  stated  the  question  hi 
this  language:  "Tlie  statute  was  passed  after- 
wards, and  the  question  is,  can  it  have  any 
effect  upon  the  rights  of  the  parties  In  this 
case,  or  change  the  law,  so  far  as  they  are 
concerned,  from  what  it  was  at  the  t^zie  their 
rights  vested?"  The  question  does  not  arise 
in  the  case  before  us. 

The  defendant's  counsel  called  our  attention 
to  the  fact  that  the  act  under  which  this  suit 
was  brought  had  its  origin  in  the  act  of  1777 
(chapter  116,  §  22);  and  he  stated  that  he  had 
been  unable  to  find  in  our  Reports  a  single 
case  brought  under  its  provisions  during  this 
century  and  more,  except  the  one  against  hii 
client  This  may  be  so,  and  yet  some  ente^ 
prising  citizen  of  Vance  county— some  gen- 
uine reformer— may  have  determined  not  to 
let  this  statute  perish  from  "innocuous  desue- 
tude." It  may  be  of  consolation  to  his  client 
for  him  to  believe  that  in  his  trouble,  whei^ 
ever  it  is  known,  he  has  the  deepest  sympathy 
of  many  of  his  brother  officers;  and,  from 
the  argument  of  his  counsel  here,  it  may  not 
be  rash  to  infer  that  both  client  and  attorney 
feel,  with  redoubled  conviction  of  its  truth, 
even  if  the  client  should  be  convicted,  the 
force  of  the  scriptural  declaration  that  the 
men  upon  whom  the  tower  of  Siloam  fell 
were  no  greater  sinners  than  those  who  es- 
caped. There  was  errw  in  the  ruling  of  his 
honor,  and  there  must  be  a  new  trial 

DOUGLAS,  J*  (dissenting).  This  was  a  ar- 
il action  brought  by  the  plaintiff  to  recover 
the  penalty  imposed  in  section  42,  c  159,  of 
the  Laws  of  1896.  The  plaintiff  introduced 
the  sworn  statement  of  election  expenditures 
filed  by  the  defendant  in  the  office  of  the 
clerk  of  the  superior  court  of  Vance  county 
as  required  by  law,  and  also  the  evidence  of 
two  witnesses.  When  the  plaintiff  had  rest- 
ed his  case,  the  court,  being  of  opinion  that 
there  was  not  sufiicient  evidence  to  go  to  the 


N.a) 


STATE  y.  AUSTIN. 


361 


Juiy,  directed  a  verdict  In  favor  of  the  de- 
fendant. In  this  we  see  no  error.  The  sec- 
tion under  iQrhich  this  action  is  brought  is  as 
follows:  "That  any  person  who  shaU,  at  any 
time  before  or  after  an  election,  either  direct- 
ly or  Indirectly,  give  or  promise  to  give  any 
money,  property  or  reward  to  any  elector,  or 
to  any  county  or  district  in  order  to  be  elect- 
ed, or  to  procure  any  other  person  to  be  elected 
a  member  of  the  general  assembly,  or  to  any 
ofiice  under  the  laws  of  this  state,  shall  for- 
feit and  pay  $400  to  any  person  who  will  sue 
for  the  same,  and  shall  be  guilty  of  a  misde- 
meanor; and  any  person  who  shall  receive  or 
agree  to  receive  any  such  bribe  shall  also  be 
guilty  of  a  misdemeanor."  Section  72  of  the 
same  act  provided  that:  "Bvery  candidate 
who  is  voted  for  at  any  public  election,  held 
within  this  state,  shall,  within  ten  days  after 
such  election,  file  as  hereinafter  provided  an 
itemized  statement  showing  In  detail  all  the 
moneys  contributed  or  expended  by  him,  di- 
rectly or  indirectly,  by  himself  or  through  any 
other  person  in  aid  of  his  election.  Such 
statement  shall  give  the  names  of  the  various 
persons  who  received  Uie  moneys,  the  specific 
nature  of  each  item,  and  the  purpose  for 
which  it  was  expended  or  contributed."  The 
same  secti(Mi  specifies  the  manner  of  verifica- 
tion, and  place  of  filing,  and  concludes  as  fol- 
lows: "And  any  candidate  who  shall  neglect 
or  refuse  to  file  such  statement  shall  forfeit 
his  office,  if  any  he  has."  It  is  a  matter  of 
oommon  knowledge  that  the  successful  candi- 
date, from  the  highest  to  the  lowest,  filed 
such  statements,  showing  in  some  instances 
large  expenditures  "in  aid  of  their  election." 
The  defeated  candidates  generally  neglected 
this  duty,  as  they  were  perfectly  willing  to 
forfeit  an  ofiice  which  they  had  never  obtahi- 
ed,  and  did  not  care  to  erect  any  further  me- 
mc»lal8  of  their  vanished  hopes.  Sections  42 
and  72  must  be  construed  together,  and,  as  It 
is  evident  that  the  latter  section  contemplates 
legittmate  expenses,  It  is  equally  evident  that 
the  former  section  applies  only  to  illegiti- 
mate expenditures.  To  say  that  the  phrases, 
*in  order  to  be  elected,"  and  "in  aid  of  his 
election,"  mean  one  and  the  same  thing,  and 
that  one  is  lawful  and  the  other  unlawful,  is 
a  contradiction;  and  we  are  at  a  loss  to  find 
any  authority  for  holding  that  a  strict  com- 
pliance with  section  72  is  in  itself  a  confes- 
sion of  guilt  under  section  42,  as  suggested  by 
the  plaintiff.  If  any  further  evidence  of  the 
legislative  intent  were  needed,  it  is  found  in 
the  concluding  paragraph  of  section  42,  which 
refers  to  the  act  therein  prohibited  as  "such 
bribe."  The  word  "bribe"  has  a  distinct  and 
settled  meaning,  and  always  includes  some 
corrupt  element  We  think  there  was  no 
evidence  of  bribery,  or  at  least  a  mere  scintil- 
la, and  that  his  honor  properly  directed  a  ver- 
dict in  favor  of  the  defendant;  the  burden  of 
proof  resting,  as  It  did,  upon  the  plaintiff. 
Witkousky  v.  Wasson,  71  N.  0.  451;  Best  v. 
Frederick,  84  N.  C.  176;  Brown  v.  Kinsey,  81 
N.  a   245;    State  v.   White,  89  N.  a  462; 


State  V.  Powell,  94  N.  C.  966;  Covington  v. 
Newberger,  99  N.  C.  523,  6  S.  B.  205;  SpruiU 
V.  Insurance  Oo^  120  N.  0.  14il,  27  S.  B.  39. 
The  statement  of  expenditures  was  careless- 
ly, and  even  imprudently,  drawn;  but  I  do 
not  feel  called  on  to  place  upon  the  defend- 
ant's words  the  worst  possible  construction, 
in  order  to  bring  him  within  the  penalty  of 
the  statute  that  has  been  repealed. 

(la  N.  C.  620)- 
STATE  V.  AUSTIN  et  al. 
(Supreme  Court  of  North  Carolina.     Dec.  7, 
1897.) 

COHVICT  LaBOB— FlAOB— FORCIBLB   TRESPASS— IN- 
Dl'CTMBNT. 

1.  Acts  1897,  c.  897,  ft  3,  provides  that  "no 
convict  shall  be  hiredi  sent  or  sentenced  by  any 
court  to  work  outside  of  their  respective  coun- 
ties"; and  chapter  501  authorizes  the  commis- 
sioners Of  Yancey  county  to  hire  convicts  to  ad- 
jacent counties  to  work  on  public  roads.  Edd, 
that  the  judge  of  the  superior  court  of  Yancey 
county  could  not  sentence  a  prisoner  to  work 
on  the  public  roads  of  another  county. 

2.  An  indictment  for  forcible  trespass  need 
not  allege  that  prosecutor  at  auy  time  forbade 
defendant  to  enter,  or  that  by  reason  of  the 
force  manifested  he  was  put  in  fear,  and  thus 
ftuled  to  forbid  such  entry. 

Appeal  from  superior  court,  Yancey  comity; 
Adams,  Judge. 

John  A.  Austin  and  another  were  convicted 
of  forcible  trespass,  and  they  appeaL  Re- 
versed. 

"The  jurors,"  etc,  "present  that  John  A.  Aus- 
tin, H.  L.  Austin,  late  of  Yancey  county,  on 
the  1st  of  December,  1896,  with  force  and 
arms,"  etc., '^unlawfully  and  willfully,  forcibly, 
violently,  and  with  a  strong  hand,  did  enter 
upon  the  premises  of  W.  N.  Phillips,  and  did 
there  remain  for  a  long  space  of  time,  to  wit, 
30  minutes,  cursing,  abusing,  and  assaulting 
the  said  W.  N.  Phillips  and  Hettie  Phillips  with 
a  rock  weighing  two  pounds,  and  by  rocking 
the  house  of  said  W.  N.  PhUllps,  the  said  W. 
N.  Phillips  being  then  and  there  present,  in 
the  actual  possession  of  said  premises,— 
against  the  form  of  the  statute,"  etc. 

Judgment  upon  the  verdict  of  guilty:  "It 
Is  ordered  that  Henry  Austin  go  to  the  public 
roads  of  Buncombe  county  for  12  months.  As 
to  John  A.  Austin,  it  appearing  to  the  court 
th^t  this  defendant  at  this  term  of  the  court 
has  been  convicted  for  committing  an  assault 
with  a  pistol,  and  It  further  appearing  that 
he  is  a  notorious  violator  of  the  law,  and  is 
a  man  of  desperate  character,  the  forcible 
trespass  consisting  in  roCking  a  man's  dwell- 
ing at  night,  the  judgment  of  the  court  is  that 
this  defendant  go  to  the  public  roads  of  Bun- 
combe county  for  three  years." 

Case:  "Defendants  moved  to  quash  the  in- 
dictment for  that:  (1)  For  duplicity,— that 
the  bill  charged  an  assault  upon  W.  N.  Phil- 
lips and  Hettie  PhllUps;  (2)  for  that  it  char- 
ged an  abuse  to  real  property;  (3)  for  that  It 
charged  a  forcible  entry  upon  real  property. 
The  solicitor  stated  tliat  he  elected  to  try 
and  would  try  upon  said  bill  as  a  bill  for 
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forcible  treapass.  Tberetipon  defendants  mov- 
ed to  quash  the  bill  as  a  Ull  for  forcible 
treepase,  for  that  the  allegations  In  the  bill 
were  not  sufflcient  to  constitute  the  offense, 
and  that  the  same  did  not  allege  that  the  pros- 
ecutor at  any  time  forbade  the  defendants,  or 
either  of  them,  to  enter,  and  that  the  bill 
failed  to  allege  that  by  reason  of  the  great 
numbers,  or  by  the  force  manifested,  he  was 
put  in  fear,  and  for  that  reason  failed  to  for- 
bid said  entry." 

The  motion  was  oyerruled.  Verdict  of 
guilty,  and  the  defendants  appealed  from  the 
judgment  pronounced. 

B.  J.  Justice,  for  appellants.  The  Attorney 
General  and  J.  T.  Perklns,*for  the  State. 

FAIROLOTH,  0.  J.  The  defendants  were 
tried  and  conylcted  in  the  superior  court  of 
Yancey  county  of  a  forcible  trespass  commit- 
ted in  said  county.  The  sentence  was  that 
defendants  go  to  the  public  roads  of  Bun- 
combe county  for  the  time  specified  in  the 
judgment  The  defendants  appealed  from  the 
judgment  on  the  ground  that  the  judge  could 
not  send  them  to  work  on  the  roads  in  an- 
other county.  The  act  of  1897  (chapter  897) 
clothes  the  county  commissioners  of  Yancey 
county,  and  some  others,  with  ample  author- 
ity to  work  or  hire  out  convicts  of  such  coun- 
ties to  work  on  roads  and  streets,  or  any 
other  work  to  save  costs,  by  requiring  the 
convicts  to  work  out  fine  and  costs.  Section 
S:  'That  no  convict  shall  be  hired,  sent  or 
sentenced  by  any  court  to  work  outside  of 
their  respective  counties."  The  act  of  1897 
(chapter  501)  authorizes  the  commisslonerB  of 
Yancey  •  county  to  work  on  the  public  roads 
any  male  person  convicted  of  a  misdemeanor 
and  committed  to  the  county  jail,  or  hire  said 
convicts  to  adjacent  counties  to  work  on  pub- 
lic roads.  From  these  statutes  it  is  patent 
that  the  judge  could  not  sentence  these  con- 
victs to  work  on  public  roads,  etc.,  in  Bun- 
combe county.  He  can  only  impose  a  fine 
or  imprisonment  in  the  county  jail,  and  the 
commissioners  of  Yancey  are  thereupon  au- 
thorized by  said  acts  to  make  such  arrange- 
ments as  they  may  deem  proper,  within  the 
scope  of  said  statutes.  The  sentence  was 
therefore  illegal  The  judgment  is  therefore 
reversed,  and  the  case  sent  back  to  the  court 
below  for  such  judgment  as  the  law  allows. 
State  V.  Lawrence^  81  N.  G.  522;  State  v. 
CJrowell,  116  N.  C.  1052,  21  S.  E.  502.  The 
motion  to  quash  is  without  merit    Remanded. 


cm  N.  C.  882) 

HOWBLL  V.  COMMISSIONBRS  OF 
YANCEY  COUNTY. 

(Sapreme  Court  of  North  Carolina.     Dec  7. 
1897.) 

Dbath  by  Wrongful  Act. 
A  widow  has  no  right  of  action  against  peiv 
SODS  wrongfully  causing  the  death  or  her  hus- 
band. Code,  §  1498,  gires  the  right  of  action 
to  the  personal  representative  of  the  person  kill- 
ed. 


Appeal  from  superior  ooort*  Yancey  county; 
Norwood,  Judge. 

Action  by  Melissa  Howell  against  the  com- 
missionem  of  Yanc^  county.  From  a  Judg- 
ment OTermling  a  demnrrer  to  the  com- 
plaint, defendants  appeaL    Reversed. 

McEhroy  &  Moore,  for  appellants.  J.  S. 
Adams  and  Hudgins  &  Watson,  for  appel- 
lee. 

FAIROIX)TH,  a  J.  Plahitlflr  alleges  that 
she  is  the  widow  of  Z.  B.  Howell,  deceased, 
who,  she  aUeges,  died  by  reason  of  defend- 
ants* negligence  in  allowUig  the  county  jail 
to  be  and  remain  in  an  unhealthy  condition 
during  her  husband's  confinement  therdn. 
Plaintiff  does  not  sue  as  the  executrix,  ad- 
ministratrix, or  collector  of  her  husband,  but 
sues  in  her  own  right,  as  the  widow  of  de- 
ceased; and  defendants  demur  on  that 
ground.  At  common  law  the  injured  party 
alone  could  maintain  an  action  for  damages, 
and,  in  case  of  death  from  the  injury,  the 
right  of  action  did  not  surriye  to  any  one. 
By  statute  (Code,  i  14g8)  the  personal  rep- 
resentatiye  of  the  deceased  Is  allowed  to 
prosecute  an  action  for  damages  at  any  time 
within  one  year  from  the  death.  ODfae  de- 
murrer should  hare  been  sustained.  Code, 
i  1488;  Best  Y.  Town  of  Kinston,  106  N.  C 
206,  10  S.  B.  907.  We  are  not  informed  as 
to  the  truth  of  the  allegations,  nor  is  ft  nec- 
essary that  we  should  be  in  order  to  diq;K>se 
of  this  case;  but,  if  they  are  true,  the  condi- 
tions would  probably  be  improved  by  invok- 
ing the  aid  of  the  criminal  side  of  the  docket 
Judgment  reversed. 


cm  N.  a  8M) 

OSBORNB  V.  CATAWBA  FURNITUBB  00. 

(Supreme  Court  of  North  Carolina.     Dee.  7« 
1887.) 

APPBAL8  FROV  JOBTICB  COOBT-^NOTIOS. 

Where  a  Justice  of  the  peace  makes  np  and 
sends  an  appeal  to  the  superior  court  on  demand 
of  one  of  the  parties,  tho  fact  tliat  a  formal 
written  notice  of  appeal  was  not  served  on  the 
justice,  and  that  no  notice  of  appeal  was  given 
in  open  court,  cannot  be  taken  advantage  of  by 
the  par^  not  appealing,  be  having  received  dae 
notice  of  the  appeal. 

Appeal  from  superior  court,  McDoweU 
county;  Greene,  Judge. 

Action  by  C.  F.  Osborne  against  Wren  & 
Fraser,  trading  under  the  firm  name  of  the 
Catawba  Fumfture  Company.  An  appeal 
from  a  Judgment  of  a  Justice  of  the  peace  was 
dismissed  by  the  superior  court,  and  defend- 
ant appeals.    Reversed. 

P.  J.  Sinclair,  for  appellant  BL  J.  Justice, 
for  appellee. 

FURCHES,  J.  This  appeal  does  not  pre- 
sent the  merits  of  the  controversy  between 
the  parties.  The  plaintiff  brought  an  action 
against  the  defendant  before  a  justice  of  the 
peace.    The  parties  appeared  at  the  time  and 
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place  named  in  the  summons,  and  proceeded 
to  trial.  The  Justice,  not  being  ready  at  the 
hearing  to  render  his  judgment,  held  the 
same  under  advisement  This  he  had  a  right 
to  do.  Reeves  v.  Davis,  80  N.  a  200.  But, 
when  he  rendered  his  Judgment,  he  should 
have  notified  the  parties.  Reeves  v.  Davis, 
supra.  This  he  did  not  do.  But,  as  is  shown, 
the  defendant,  against  whom  the  Judgment 
was  rendered,  lost  nothing  by  this  neglect  of 
the  Justice  of  the  peace  who  tried  the  case. 
The  Judgment  not  being  rendered  at  the  trial, 
no  appeal  was  taicen  then.  But  the  defend- 
ant, finding  out  that  Judgment  had  been  en- 
tered against  it,  caused  a  written  notice  of 
appeal  to  be  served  on  the  plaintiff's  attor- 
ney within  less  than  10  days  from  the  date 
of  the  Judgment,  which  it  filed  with  the  Jus- 
tice, and  which  is  returned  with  the  papers 
to  the  supreme  court  The  defendant  also 
paid  the  Justice  30  cents,  his  fee,  for  malting 
out  the  transcript  on  appeal  to  the  superior 
court;  whereupon  the  Justice  made  out  the 
case  on  appeal,  and  sent  it  to  the  superior 
court  But  when  court  came  on  to  be  held 
for  McDowell  county,  in  which  the  appeal 
was  docketed,  the  plaintiff  entered  a  "special 
appearance,"  and  moved  to  dismiss  the  ap- 
peal, because  the  defendant  had  served  no 
written  notice  of  appeal  upon  the  Justice 
who  tried  the  case. 

Upon  this  state  of  facts,  the  Judge  allowed 
the  plaintiff's  motion,  and  dismissed  the  ap- 
peal In  this  ruling  there  is  error.  The 
plaintiff  had  notice  of  the  defendant's  ap- 
peal; so  he  had  no  ground  to  complain.  The 
Justice  had  notice,  though  not  in  writing,  as 
the  notice  served  on  the  plaintiff  was  filed 
with  him,  and  the  defendant  had  been  to  him, 
demanded  an  appeal,  and  paid  him  his  fee 
for  maldng  up  and  forwarding  the  transcript 
on  appeal  to  the  superior  court.  The  magis- 
trate, by  this,  waived  any  further  or  more 
formal  notice,  and,  in  fact,  made  up  and  sent 
the  appeal  to  the  superior  court.  Then,  what 
difference  did  it  malce  to  the  plaintiff,  wheth- 
er the  Justice  had  a  written  notice  of  defend- 
ant's appeal  or  not?  The  notices  of  appeal 
are  no  part  of  the  case  on  appeal.  The  no- 
tice to  the  Justice  is  only  for  the  purpose  of 
getting  the  case  into  the  superior  court,  and 
the  purpose  of  this  notice  was  served  when 
the  appeal  got  there.  The  notice  to  the  ap- 
I>ellee  is  only  for  the  purpose  of  Informing 
him  that  the  appeal  has  t>een  taken,  so  that 
he  may  prepare  for  trial.  This  the  plaintiff 
had,  within  the  time  prescribed  by  the  stat- 
ute. What  has  he  to  complain  of?  All  the 
statutory  provisions  with  regard  to  appeals 
should  be  observed,  so  that  the  law  may  be 
properly  administered.  But  such  technical 
constructions  as  are  contained  in  this  ruling 
of  the  court  below  would  tend  to  defeat  rath- 
er than  promote  the  ends  of  Justice.  The 
Judgment  of  the  court  below  is  reversed,  and 
the  defendant's  appeal  must  be  restored  to 
the  docket  of  the  superior  court  for  triaL  Br- 
ror. 
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CALDWELL  ▼.  WILSON. 
(Supreme  Court  of  North  Carolina.     Nov.  80, 
1807.) 
Apfsal— Sitting  Casb  vob  Abguubht.    - 
Where  an  action  involving  title  to  public 
office  is  begun  after  the  term  of  the  supreme 
court,  and  on  appeal  from  the  Judgment  render- 
ed ttierein,  by  observing  the  statutory  regula- 
tions, has  come  to  aucn  term  of  the  supreme 
court  after  the  call  of  the  district  to  whi^  the 
cause  belongs,  the  court  can,  under  role  13  (27  S. 
E.  vi.),  set  the  same  down  for  argument,  though 
it  was  not  entitled  to  be  heard  as  of  right. 

Appeal  from  superior  court,  Iredell  county. 

Action  by  L.  O.  Caldwell  against  J.  W.  Wil- 
son. From  a  Judgment  hi  favor  of  plaintiff, 
defendant  appeals.  Plaintiff  moves  the  court  to 
advance  the  cause  on  the  calendar.     Granted. 

R.  O.  Burton,  for  appellant  A«  C,  Avery, 
for  appellee. 

PER  CURIAM.  This  case  was  tried  below 
since  the  first  day  of  the  present  term  of  this 
court  If  the  appeal  had  not  been  docketed 
here  till  the  call  of  causes  from  that  district  at 
the  next  term  of  this  court,  it  would  have  been 
in  time.  Rule  6  (27  S.  B.  v.)  But  the  same 
rule  provides  that  it  may  be  deducted  at  this 
term,  and  the  court  has  often  held  that  if,  by 
complying  with  the  statutory  provisions  as  to 
time  in  settling  cases,  the  appeal  gets  here  at 
this  term  before  the  expiration  of  the  time  for 
docketing  cases  from  that  district  it  stands 
regularly  for  argument  at  this  term.  Avery  v. 
Pritchard,  106  N.  C.  344,  11  S.  B.  281  (at  bot- 
tom of  page  346, 106  N.  C,  and  page  281, 11  S. 
E.);  Porter  v.  Railroad  Co..  106  N*  O.  478,  11 
a  B.  515;  State  v.  Deyton,  119  N.  C.  881.  26 
S.  B.  159.  Here,  by  observing  the  statutory 
regulations,  the  appeal  has  gotten  here  after 
that  district  has  been  passed,  and  hence  Is  not 
entitled  to  be  heard  as  a  right;  but  being  a 
case  affecting  the  title  to  public  office,  it 
comes  within  rule  13  (27  S.  B.  vi.),  and  the 
court  may  set  it  down  for  argument  This 
was  done  under  similar  circumstances  in 
State  V.  Taylor  (at  this  term)  29  S.  E.  101, 
which  involved  the  title  to  the  office  of  coun- 
ty commissioner,  and  was  set  for  hearing 
some  weeks  after  the  caU  of  the  district  to 
which  it  belong^.  Like  the  case  before  us, 
It  was  tried  below  after  the  beglnnhig  of  the 
present  term  of  this  court  The  appellant's 
case  on  appeal  was  accepted  by  appellee  on 
November  22d,  and  filed  hi  the  clerk's  office 
that  day.  The  Code  (section  5ol)  then  makes 
it  the  duty  of  the  clerk  to  send  up  the  tran- 
script within  20  days  (State  v.  Deyton,  119  N* 
a  880,  26  S.  B.  159),  though  hi  civil  cases  he 
is  not  required  to  do  so  unless  his  fees  therefor 
are  paid  (Bailey  v.  Brown,  105  N.  C.  127,  10 
S.  B.  1054;  State  v.  Nash,  109  N.  C.  822,  13  S. 
B.  733);  but  if  the  clerk  sends  it  up  at  once, 
instead  of  taking  the  whole  20  days,  or  does 
not  stand  on  his  right  to  exact  his  costs  in  ad- 
vance, the  appellant  cannot  complain,  and  the 
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case  l8  regularly  heire.  The  motion  of  appel- 
lant to  put  the  case  off  the  docket  has  there- 
fore neither  merit  nor  precedent  to  sustain  it,* 
and,  in  view  of  the  importance  of  the  case  to 
the  public,  the  appellee's  motion  is  granted, 
and  it  will  stand  for  argument  on  Saturday, 
December  4th.  If  the  call  of  causes  from  the 
Tenth  district  has  not  then  been  closed,  this 
case  will  be  called  on  the  Monday  following. 
Motion  allowed. 

(121  N.  c.  2e9) 

BLLER  T.  CHURCH. 

(Supreme  (3ourt  of  North  Carolina.     Not.  80, 
1897.) 

TaiAfc— DiKECTiNo  Verdict— Action  on  Rbciift 
—Limitations— When  (IJausb  Acchobb— 

liBYlYAL  OF  (;aU8B  OF  ACTION. 

L  The  court  cannot  direct  a  verdict  in  favor  of 
the  party  having  the  burden  of  proof. 

2.  Where  a  receipt,  given  to  an  adminiatrator 
by  an  assignee  of  ciaimB  agalnBt  the  estate,  pro- 
vided that,  if  it  should  "turn  out*'  that  the  as- 
signee had  received  more  than  was  due,  or  that 
there  were  prior  ileus,  he  would  refund  the 
oveq;>ayment,  a  cause  of  action  arising  out  of  a 
judgment  rendered  prior  to  the  execution  of  the 
receipt  accrued  as  soon  as  the  administrator 
could  reasonably  have  known  of  the  existence  of 
the  judgment;  that  Is,  from  the  date  of  the  re- 
ceipt itself. 

8.  Where  an  administrator  took  from  an  as- 
signee of  claims  against  the  estate  a  receipt 
binding  the  assignee  to  refund  if  It  should  ''turn 
out"  ttiat  he  had  received  more  than  was  due, 
or  that  there  were  prior  liens,  a  cause  of  action 
on  the  receipt  arismg  out  of  a  judgment  ren- 
dered against  the  administrator  before-  the  re- 
ceipt was  given,  and  barred  by  limitations,  is  not 
revived  by  the  act  of  the  administrator  in  vol- 
untarily allowing  judgment  to  be  entered 
against  him  in  an  action  brought  on  such  judg- 
ment after  the  period  of  limitations  had  expired. 

Appeal  from  superior  court,  Wilkes  county; 
Hoke,  Judge. 

Action  by  B.  F.  EUer,  as  administrator  de 
iKmis  non  of  the  estate  of  Peter  EUer,  de- 
ceased, against  A.  M.  Church.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

W.  W.  Barber  and  Glenn  &  Manly,  for  ap- 
pellant 

DOUGLAS,  J.  This  was  a  civil  action,  be- 
gun before  a  justice  of  the  peace,  and  tried 
on  appeal  in  supreme  court,  to  recover  on  the 
following  receipt  or  contract:  "Received  of 
B.  F.  Eller,  adm'r  d.  b.  n.  of  Peter  Eaier,  de- 
ceased, the  sum  of  $5.93,  $553.80,  being  pay- 
ments in  full  of  the  principal,  interest,  and 
costs  in  the  following  judgments  on  the  su- 
perior court  pocket  of  Wilkes  county,  which 
have  been  assigned  to  me  [specifying  the 
judgments],  the  same  having  been  assigned 
to  me;  and  should  it  turn  out  that  I  have  re- 
ceived more  than  Is  due  me  in  law,  or  that 
there  are  any  prior  liens  having  precedence 
over  the  above  judgments,  then  I  am  to  re- 
fund to  the  said  B.  F.  Eller,  adm*r,  the 
amount  overpaid.  Given  under  my  hand  and 
seal  this  22d  day  of  August,  1881.  [Signed]  A. 
M.  Church.  [Seal.]"  The  plaintiff  introduced 
a  record  of  the  superior  court  showing  a  judg- 


ment obtained  in  ll^  against  him,  as  such 
administrator,  by  one  J.  S.  Huffman.  This 
judgment  was  rendered  on  a  former  judg- 
ment obtained  in  a  justice's  coiut  in  October, 
1878.  To  the  second  action  the  plaintiff  prac- 
tically made  no  defense,  and  allowed  judg- 
ment to  be  taken  against  him  for  the  full 
amount.  In  the  suit  at  bar  the  defendant 
pleaded  the  statute  of  limitations.  The  case 
on  appeal  states  that  "his  honor  instructed 
the  jury  that  from  the  evidence  Introduced 
the  plaintiff  was  entitled  to  recov^,  and  the 
findings  of  the  jury  were  in  accordance  with 
the  instructions  of  his  honor."  While  this  is 
not  very  explicit,  we  presume  that  his  honor 
charged  the  jury  that,  if  they  believed  the  evi- 
dence, the  plaintiff  was  entitled  to  recover  as 
a  matter  of  law,  there  being  no  conflict  of  tes- 
timony. Under  no  circumstances  could  he 
have  directed  a  verdict  in  favor  of  the  plain- 
tiff, upon  whom  rested  the  burden  of  proof 
State  V.  Shule,  32  N.  0.  153;  Spruill  v.  Insur- 
ance Co.,  120  N.  C.  141,  27  S.  B.  39.  But,  as- 
suming that  the  charge  was  free  from  tills 
objection,  we  think  there  was  error  in  his  hon- 
or's Instruction  as  to  his  conclusion  of  law. 
The  causa  litis  in  this  action  is  the  covenant 
of  the  defendant  contained  in  the  receipt  of 
August  22, 1881,  above  set  forth,  and  the  stat- 
ute began  to  run  thereon  as  soon  as  it  "turn- 
ed out"  that,  the  defendant  had  received  more 
than  was  due  to  him  in  law,  or  that  there 
were  prior  liens.  The  only  construction  we 
can  give  to  the  words  "turned  out"  is  that 
they  mean  when  those  facts,  if  existing,  were 
discovered  by  the  plaintiff,  or  might  have  been 
discovered  with  reasonable  diligence.  The 
judgment  now  set  up  by  the  plaintiff  was 
based  on  a  former  judgment,  rendered  In  Oc- 
tober, 1878,  before  the  receipt  of  August  22. 
1881,  was  given.  Therefore  the  plaintiff  could 
at  once  have  demanded  of  the  defendant  the 
pro  rata  contribution  he  la  now  seeking  to  re- 
cover. It  is  unnecessary  to  cite  authority  to 
show  that  the  statute  beghis  to  run  when  the 
plaintiff  is  at  liberty  to  sue,  being  then  under 
no  disability.  More  than  10  years  having 
elapsed  before  the  bringing  of  this  suit  since 
the  receipt  was  given,  and  after  the  plaintiff 
could  have  ascertained  with  reasonable  dili- 
gence the  existence  of  the  outstanding  debt 
now  set  up,  his  action  is  barred  by  the  statute 
of  limitation.  The  fact  tiiat  he  voluntarily 
permitted  a  judgment  to  be  taken  against  him 
in  1894  on  a  justice's  judgment  so  clearly  bar- 
red does  not  alter  or  renew  the  liability  of  the 
defendant,  who  was  a  judgment  creditor,  and 
neither  an  heir  nor  devisee.    Erroc 


(121  N.  c.  »(} 

ROTHCHILD  v.  McNICHOL. 

(Supreme  Court  of  North  Carolina.     Nov.  80, 
1897.) 

Motion  for  Writ  of  C erti or abi— Verification 
—Transcript  of  Rbcord— Dogkbtino  Appeal. 
1.  Appellant's  motion  for  a  writ  of  certiorari 
will  be  denied  where  the  petition  is  not  verified 
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aa  required  by  rule  42,  and  no  transcript  of  the 
record  has  been  filed,  nor  any  good  re:iHon  shown 
for  failure  to  file  it. 

2.  Though  appellanfB  motion  for  a  writ  of  cer- 
tiorari was  denied,   he  may  docket  his  appeal 
daring  the  term,  or,  if  the  case  was  tried  below 
I     since  the  term  to  which  the  appeal  was  taken 
began,  he  may  docket  it  at  the  next  term. 

Action  by  R.  BothcbUd  agalnat  A  McNich- 
oL  Judgment  for  plaintiff,  and  defendant 
appeals.  Motion  by  appellant  for  writ  of  cer- 
tiorari.    Denied. 

Watson,  Buxton  &  Watson,  for  appellant. 

PER  CURIAM.  The  motion  for  the  writ 
of  certiorari  must  be  denied.  The  petition  is 
not  verified  as  required  by  rule  42,  nor  is  the 
transcript  of  the  record  proper  filed,  nor  good 
reason  giyen  for  the  failure  to  do  so.  Burrell 
y.  Hughes,  120  N.  C.  278,  26  S.  B.  782,  and 
cases  cited;  Brown  ▼.  House,  119  N.  C.  G22, 
26  S.  E.  160;  Parker  y.  Raih*oad  Co.  (at  this 
term)  28  S.  B.  347.  Indeed,  no  excuse  \b 
shown  why  the  transcript  of  the  whole  rec- 
ord, including  the  case  on  appeal,  is  not  filed. 
Though  the  motion  for  certiorari  must  be  de- 
nied, yet  as  no  motion  to  dismiss  has  been 
made,  it  can  still  be  docketed  at  any  time  this 
term,  if  before  such  motion  is  made.  Smith 
T.  Montague  (at  this  term)  28  S.  B.  137;  Trlp- 
lett  V.  Foster,  113  N.  C.  380,  18  S.  B.  714.  In- 
deed, If  the  cause  was  tried  below  shice  this 
term  began,  it  can  be  docketed  regularly  at 
next  term.     Motion  denied. 


(121  N.  C.  283) 

CRITZ  V.  SPAROBR. 

(Supreme  Court  of  North  Carolina.     Not.  80, 
1807.) 

MoTTOv  Foa  Writ  of  Cbrtiorart— Vbrif'Oatiov 
— Transcript  of  Record— Exccsb  for  Fail- 
ure TO  File— -Docketing  Appbai^ 

1.  Appellant's  motion  for  a  writ  of  certiorari 
will  be  denied  where  the  petition  is  not  verified 
as  required  by  role  42,  and  no  transcript  of  the 
record  has  been  filed,  nor  sufllcient  excuse  given 
for  failure  to  file  it. 

2.  Failure  of  the  clerk  of  the  court  below  to 
■end  up  a  transcript  after  the  case  on  appeal 
had  been  filed  by  appellant  in  his  office  does  not 
excuse  appellant's  failure  to  file  the  transcript 
or  the  case  on  appeal  where  he  does  not  show 
that  he  has  tendered  the  required  fees  and  is 
otherwise  free  from  laches. 

3.  Though  appellant's  motion  for  a  writ  of  cei^ 
tiorari  was  denied,  he  may  docket  his  appeal 
during  the  term,  or.  if  the  case  was  tried  bdow 
since  the  term  to  which  the  appeal  was  taken 
began,  he  may  docket  it  at  the  next  term. 

Action  by  Critz  against  Sparger.  Judgment 
for  plaintiff,  and  defendant  appeals.  Motion 
by  appellant  for  writ  of  certiorari.    Denied. 

Jones  &  Patterson,  for  appellant 

CLARK,  J.  The  petition  is  not  verified  as 
demanded  by  rule  42,  and  there  is  no  tran- 
script of  the  record  proper,  nor  reason  given 
for  its  absence,  and  nothing  to  negative  laches 
in  not  having  that,  and  the  case  on  appeal 
also,  docketed.  Bnrrell  v.  Hughes,  120  N.  0. 
27&  26  S.  B.  782,  and  cases  cited;  Brown  v. 


House,  119  N.  C.  622,  26  S.  B.  160;  Parker  t. 
Railroad  Co..  28  S.  E.  Ml;  and  Rothchild  v.  Mc- 
Kichol,  Id.  364,— the  last  two  at  this  term.  It 
is  true,  it  is  alleged  that  th^  case  on  appeal  was 
filed  in  the  clerk's  oflftce,  and  that  the  derk 
has  failed  to  send  up  the  transcript;  but  there 
is  no  allegation  that  the  appellant  has  tendered 
the  fees  and  Is  otherwise  free  from  laches. 
Brown  v.  House,  supra,  and  cases  cited.  It 
may  be  that  this  case  was  tried  below  since  the 
present  term  of  this  court  began.  If  so,  the 
appellant  was  not  requhred  to  docket  his  appeal 
at  this  term  (rule  5),  though  it  would  stand  for 
trial  at  this  term  if  It  reached  here  in  time 
(Avery  v.  Pritchard,  106  N.  C.  346,  11  8.  B. 
281);  and  the  appellant  is  in  no  wise  prejudiced 
by  the  refusal  of  his  motion  for  the  writ  of  cer- 
tiorari, but  may  docket  his  appeal,  if  such  is 
the  case,  at  the  next  term  of  this  court  Mo- 
tion denied. 

(m  N.  C.  614) 

8TATB  V.  SNEED. 

(Supreme  Court  of  North  (Carolina.     Nov.  80, 
1807.) 

DssTROTiNO  Pbrsonal  Pkopbrtt  of  Anothbh— 
What  Conbtitdtrb  Gffbnsb— DssTROTiNe 

NOTB  OB  DUBBILL— MaUOB. 

1.  A  promissory  note  or  duebiU  is  "personal 
property."  within  Code,  $  1062,  aa  amended  by 
Laws  1885,  c.  63,  making  it  an  offense  to  will- 
fully and  wantonly  injure  the  personal  property 
of  another,  since  Code,  §  3766,  provides  that,  in 
the  construction  of  statutes,  the  words***personal 
property"  shall  include  eyldences  of  debt. 

2.  Under  Code.  §  1082,  as  amended  by  Laws 
1885,  c.  53,  making  it  an  offense  to  willfully  and 
wantonly  injure  the  personal  property  of  another, 
malice  is  not  an  essential  element  of  the  offense. 

Appeal  from  superior  court,  Forsyth  county; 
Starbuck,  Judge. 

A.  C.  Sneed  was  convicted  of  destroying  per- 
sonal property  of  another,  and  appeals.  Af- 
firmed. 

L.  M.  Swink  and  Jones  &  Patterson,  for  ap- 
pellant The  Attorney  General  and  A  M 
Stack,  for  the  State. 

DOUGLAS,  J.  This  Is  a  criminal  action  un- 
der section  1082  of  the  Code,  as  amended  t>y 
chapter  53  of  the  Laws  of  1885,  charging  that 
the  defendant  "did  wantonly  and  wlllf ally  in- 
jure, mutilate,  tear  up,  and  destroy  certain 
personal  property  belonging  to  C.  D.,  to  wit, 
a  certain  promissory  note,  duebill,  or  written 
evidence  of  debt,"  etc.  The  only  point  really 
before  us  Is  whether  the  paper  writing  de- 
stroyed was  such  personal  property  as  is  con- 
templated by  the  above  section.  We  think 
this  is  fully  settled  by  section  3765  of  the 
Code,  which  provides  that,  'In  the  construc- 
tion of  all  statutes,  the  following  rules  shall 
be  observed,  unless  such  construction  would 
be  inconsistent  with  the  manifest  intent  of 
the  general  assembly  or  repugnant  to  the  con- 
text of  the  same  statute,  that  is  to  say:  •  •  • 
(6)  The  words  'personal  property'  shall  In- 
clude monies,  goods,  chattels,  choses  hi  action 
and  evidences  of  debt,  including  all  things 
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cafMible  of  ownership,  not  deseendible  to  the 
heirs  at  law.*'  A  promissory  note  or  duebUl 
Is  certainly  an  evidence  of  debt,  and  Its  loss  or 
destruction  may  cause  the  loss  of  the  debt. 
In.an^  eyent,  Its  loss  would  entail  upon  the 
owner  additional  trouble  and  perhaps  expense, 
which  would  amount  to  an  Injury  more  or  less 
serioua.  3uch  an  Injury  It  was  the  evident 
Intent  of  the  law  to  prevent  or  to  punish.  We 
see  no  repugnance  or  Inconsistency  In  placing 
upon  section  1062  of  the  Code  the  construction 
required  by  subsection  6  of  section  3765;  and. 
In  fact,  in  no  other  way  can  It  be  made  ef- 
fective to  carry  out  Its  true  Intent  and  pur- 
pose. Since  the  passage  of  the  act  of  1865 
(chapter  53),  It  is  no  longer  necessary  to  allege 
and  prove  malice  to  the  owner.  It  is  suffi- 
cient to  show  that  the  injury  was  done  wan- 
tonly and  willfully,  and  It  is  Immaterial  wheth- 
er the  property  was  destroyed  or  not  With 
this  explicit  legislative  ccmstruction,  in  strict 
conformity  with  the  letter  of  the  statute,  and 
in  entire  accordance  with  its  spirit,  we  have 
no  occasion  to  cite  decisions  rendered  before 
its  passage,  simply  to  disturb  its  well-settled 
meaning.  In  the  absence  of  any  error  ap- 
pearing in  the  record,  the  Judgmeht  Is  af- 
firmed. 

(121  N.  c.  eio) 

STATE  V.  JOYCB. 

(Supreme  Court  of  North  Carolina.     Nov.  80, 
1897.) 

Rbtubal  to  Work   Highway— County  Commis- 
sioners—Ordbrs— Collateral  Attack. 

1.  Where  the  county  commissioners  order  a 
road  to  be  laid  out,  appoint  an  overseer,  to  whom 
they  assign  hands,  and  order  him  to  have  the 
road  constmcted,  a  person  so  assigned,  who  re- 
f  OSes  to  obey  an  order  of  the  supervisor  to  help 
in  such  construction,  is  liable  to  indictment  un- 
der Ck)de,  §  2020,  for  failure  "to  work  a  public 
poad." 

2.  The  commissioners  having  jurisdiction  un- 
der Acts  1887,  c.  78,  and  Acta  1889,  c.  338,  their 
order  was  final  till  reversed,  and  could  not  be  col- 
laterally attacked. 

Appeal  from  superior  court,  Stokes  county; 
Starbuck,  Judge. 

R.  H.  Joyce  was  convicted  for  falling  to 
work  a  public  road,  and  appeals.     Affirmed. 

A.  M.  Stack,  for  appellant  The  Attorney 
General  and  John  D.  Humphrys,  for  the 
State. 

FAIRCLOTH,  C.  J.  The  defendant  stands 
Indicted  under  Code,  $  2020,  for  failing  to 
work  a  public  road.  There  was  an  applica- 
tion by  certain  citizens  of  Stokes  county,  in- 
cluding the  defendant,  made  to  the  county 
commissioners,  to  have  a  public  road  laid  out 
and  established  between  specified  termini  in 
said  county.  After  some  Irregularity  in  the 
proceedings,  and  after  due  notice,  the  board 
of  county  commissioners  ordered  said  road  to 
be  laid  out  between  the  specified  points,  ap- 
IK>lnted  an  overseer,  assigned  hands  to  the 
overseer,  including  the  defendant,  and  or- 
dered the  overseer  to  have  the  road  construc- 


ted and  put  In  order.  The  VMurd  had  au^ 
thority  to  make  the  order.  Acts  1888,  c  338, 
and  Acts  1887,  c.  73.  The  overseer  ordered 
the  road  hands  who  had  been  assigned  to 
him.  Including  the  defendant,  to  attend  on  a 
spedfled  day  to  construct  and  work  on  said 
road.  The  defendant  refused  to  attend  and 
work,  on  the  ground  that,  although  he  was 
liable  to  road  duty,  he  could  not  be  requir- 
ed to  aid  In  constructing  and  building  a  pub- 
lic road,  and  for  this  refusal  he  was  Indicted 
and  convicted.  There  was  no  appeal  from 
the  order  of  the  board  of  commissioners 
above  referred  to.  The  board  having  juris- 
diction of  the  matter,  their  Judgment  was 
final  until  reversed,  and  was  binding  on  the 
defendant  and  all  citizens  of  the  county,  and 
could  not  be  collaterally  attacked.  State  v. 
Smith,  100  N.  C.  650,  6  S.  BL  251.  When  the 
board  of  commissioners  ordered  the  road  to 
be  laid  out  and  constructed  as  a  public  coun- 
ty road,  appointed  an  overseer,  and  assigned 
hands  to  him  to  construct  the  road,  and  or- 
dered him  to  have  the  work  done.  In  the  eye 
of  the  law  it  became  at  once  a  public  road, 
and  the  hands  so  assigned  were  as  much 
bound  to  attend  and  work  as  any  other  road 
hands  in  the  county,  and  they  could  not  ques- 
tion the  regularity  of  the  proceedings  of  the 
board  in  the  matter;  and,  if  they  refused  to- 
work,  they  are  liable  under  the  general  law 
to  Indictment  Code,  $  2020;  State  v.  Wlth- 
erspoon,  75  N.  O.  222.  This  would  be  so  at 
common  law,  if  there  was  no  statutory  mode 
of  proceeding.  State  v.  Parker,  91  N.  O.  650. 
This  conclusion  obviates  the  necessity  of  con- 
sidering the  defendant's  other  exceptions. 
Affirmed* 

(ifl  N.  o.  my 
STATE  V.  RAINBY. 

(Supreme  Court  of  North  Carolina.     Nov.  80, 
1897.) 

Municipal  Corporations— BousnARiss. 

Under  a  charter  providing  that  the  bonnda- 
ries  of  a  town  shall  be  "one-fourth  of  a  mile 
east,  west,  north,  and  south  from  the  center  of 
the  town,  *  *  *.  and  shall  run  with  the  foar 
cardinal  points  of  the  compass,"  the  boundary  is 
a  square,  whose  sides  run  east  and  west  and 
north  and  south,  the  center  of  each  line  being 
one-fourth  mile  from  the  center  of  the  square. 

Appeal  from  superior  court,  Stokes  county; 
Starbuck,  Judge. 

Yiilgll  M.  Balney  was  convicted  of  resisting 
an  officer,  and  appeals.     Affirmed. 

Jones  &  Patterson,  for  appellant  The  At- 
torney General  and  A.  M.  Stack,  for  the  State. 

CLARK,  J.  The  question  of  the  defend- 
ant's guilt  or  innocence  depends  upon  the  fol- 
lowing clause  in  the  act  Incorporating  the 
town  of  Germanton  (Priv.  Acts  1883,  c  12,  f 
2):  "Tbe  corporate  limits  shall  be  aa  follows: 
One  fourth  of  a  mile  east,  west,  north  and 
south  from  the  center  of  the  town,  which  cen- 
ter is  the  site  of  the  brick  building  formerly 
known  as  the  court  house,  and  shall  run  witb. 
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the  four  cardinal  points  of  the  comt^ass.^  It 
was  agreed  that,  if  the  above  boundary  was 
a  circle,  the  defendant  lived  without  the  town 
limits,  and  had  no  property  in  said  limits,  and 
was  guilty  of  no  offense  in  resisting  the  seiz- 
ure of  his  property  for  town  taxes  by  the 
town  officer;  but  it  was  otherwise  if  the  town 
limits  were  a  square.  If  the  diarter  had  sim- 
ply located  the  town  limits  "one^juarter  of 
a  mfle  from  the  center,"  the  boundary  would 
necessarily  have  been  a  circle,  as  in  Town  of 
Luveme  v.  Shows,  101  Ala.  859, 13  South.  509; 
but  this  charter  requires  two  conditions: 
First,  the  corporate  limits  east,  west,  north, 
and  south  of  the  center  diall  be  one-quarter 
of  a  mile  from  the  center.  This  locates  A, 
B,  G,  and  D  on  the  subjoined  diagram  as  points 
through  which  the  boundary  must  run. 


But  there  is  i^  further  condition:  The  corpo- 
rate limits  must  not  only  run  through  these 
four  points  which  are  respectively  one-fourth 
of  a  mile  east,  west,  north,  and  south  of  the 
-center,  but  they  must  "run  with  the  cardinal 
points  of  the  compass,"  and  that  means  they 
must  run  due  north  and  south,  and  due  east 
and  west  Bunning  them,  as  thus  called  for, 
through  the  four  points  already  fixed,  we 
have  the  larger  square  on  the  above  diagram. 
To  describe  a  circle  running  through  those 
four  points  (which  both  sides  admit  to  be  flx- 
^)  would  not  fill  the  second  condition  of  mn- 
ning  *'with  the  cardinal  points,"  since  a  ctr- 
cle  at  no  time  does  this,  but  is  constantly 
changing  its  direction.  It  is  true,  it  would 
keep  the  boundary  at  all  points  one-fourth 
:0f  a  mile  from  the  center,  but  that  is  not 
-called  for  by  the  charter. 

It  was  suggested  on  the  argument  that  a 
square  could  be  drawn  running  through  the 
four  fixed  points.  A,  B,  C,  and  D,  as  the  small- 
er square  above  shown.  This  square,  we 
know,  geometrically  would  be  exactly  half 
the  area  of  the  larger  square,  and,  being  even 
smaller  than  iSbe  circle,  if  that  is  the  boundary 
it  would  acquit  the  defendant.  Squally  with 
the  circle,  it  fills  the  first  condition  of  passing 
through  the  four  fixed  points,  one-fourth  of  a 
mile  east,  west,  north,  and  south  of  the  cen- 
ter, but,  also  like  the  chrde,  it  fails  to  fulfill 
the  second  condition  of  running  "with  the 
f^iTiiHiiAi  points  of  the  compass,"  since  its 
•boundaries  run  northeast,  southeast^  south- 


west, and  northwest  The  only  diagram  that 
can  be  drawn,  which  will  fill  both  conditions, 
is  the  larger  square  above,  whose  boundaries 
run  through  the  four  fixed  points,  and  north 
and  south,  east  and  west    No  error. 


(121  N.  C.  Bl») 
WtLMAMS  v.  SOUTHERN  BT.  CO. 

(Supreme  (^urt  of  North  (Jarolina,     Nov.  80, 

180T.) 
I1I4UBT  TO  Child^ Action  .bt  Pabbhv  vob'Ijoss 
OF  Sbkyigbs. 
A  parent  cannot  recover  for  loss  of  the  serv- 
ices of  his  minor  son,  due  to  an  injury  received 
by  the  son  whUe  in  defendant's  employ,  after 
having  been  employed  without  the  knowledge  of 
the  parent,  if  the  injury  was  not  due  to  negli- 
gence of  defendant 

Appeal  from  superior  court,  Surry  county; 
fitarbuck,  Judge. 

Action  by  Iredell  Williams  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment that  plaintiff  take  nothing  by  his  ac- 
tion, he  appeals.     Affirmed. 

The  following  are  the  agreed  facts:  "That 
one  W.  W.  Rister,  agent  of  defendant,  em- 
ployed John  Williams,  the  son  of  plaintiff; 
that  John  Williams  was  at  that  time  19  years 
old;  that  he  so  told  Rister  at  the  time  of  the 
employment,  also  at  the  same  time  told  Ris- 
ter that  his  father  consented  to  his  working 
for  himself;  that  the  father  did  not  know 
of  the  employment  of  John  Williams  by  the 
defendant;  that  John  Williams  was  after- 
wards injured  while  in  the  employment  of 
defendant,  and  while  working  on  a  bridge 
on  defendant's  road,  but  without  any  negli- 
gence on  the  part  of  defendant  or  its  serv- 
ants at  the  time  of  this  injury.  The  daim  of 
plaintiff  is  for  damages  for  loss  of  services 
after  and  in  consequence  of  the  injury  on  the 
bridge.  If  the  court  is  of  opinion  on  these 
facts  that  plaintiff  is  entitled  to  recover,  it  is 
agreed  that  Judgment  be  rendered  for  the 
plaintiff  for  $40;  otherwise,  that  the  action 
be  dismissed." 

The  court,  being  of  the  opinion  that,  on  the 
facts  agreed,  the  plaintiff  is  not  entitled  to  re- 
cover, ordered  and  adjudged  that  plaintiff  take 
nothing,  and  defendant  go  without  day,  etc. 
Plaintiff  appealed. 

Virgil  B.  Holcombe,  for  appellant  Glenn 
&  Manly,  for  appellee. 

CLARK,  J.  The  defendant  employed  the 
minor  son  of  the  plaintiff.  The  son  told  the 
defendant's  representatives  that  his  father 
consented  to  his  working  for  himself,  but  in 
fact  his  father  did  not  know  of  the  defend- 
ant's employing  his  son;  and  the  latter  was 
injured  while  in  the  defendant's  service,  but, 
it  is  admitted,  without  any  negligence  on  the 
part  of  the  defendant  or  of  Its  servants.  The 
plaintiff  sues  for  loss  of  services  after  and 
in  consequence  of  the  injury.  For  the  serv- 
ices the  son  had  rendered,  compensation  be- 
longed to  the  father;  but,  as  the  loss  of  fu' 
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ther  services  was  caused  by  an  injury  which 
was  not  caused  by  the  fault  of  the  defend- 
ant, rt  cannot  be  held  liable  for  such  loss. 
Ko  error* 

023  N.  G.  268) 

PATTBR80N  et  aL  ▼.  MILLS  et  aL 

(Supreme  Oourt  of  North  Carolina.    Nor.  28, 

1897.) 

VoBTGAoas— Pabtibs— Prioji  Dbbd  — Gorbtruo^ 

ITB  NOTIOB— FORBCLOSUBB— PkAOTICB. 

1.  In  a  proceeding  to  foreclose  a  mortgage,  the 
rights  of  one  who  was  brought  In  as  defend- 
ant because  she  claimed  under  a  deed  antedating 
such  mortgage,  but  remaining  unregistered  until 
after  such  action  was  begun,  were  unaffected  by 
the  fiict  that  one  of  the  neirs  at  law  of  her  de- 
ceased sister,  who  was  named  as  a  grantee  with 
her  in  such  unregistered  deed,  was  not  made  a 
party. 

2.  Where  the  issue  submitted  In  a  proceeding 
to  foreclose  a  mortgage  was  the  only  one  raised 
by  the  pleadings,  and  every  phase  of  defendant's 
contention  was  presented  thereon,  error  in  the 
form  or  number  of  the  issues  submitted  is  imma- 
teriaL 

8.  In  a  proceeding  to  foreclose  a  mortgage,  it 
was  properly  held  that  there  was  no  constructiye 
notice  of  a  prior,  unregistered  conyeyance  of  the 
mortgaged  prenuses,  where  it  appeared  that  there 
was  no  house  or  fence 'on  the  mortgaged  land; 
that  the  mortgagors,  who  were  brothers,  had 
owned  and  cultiTstea  tt;  that  after  the  date  of 
the  deed  In  question,  to  their  sisters,  they  con- 
tinued to  cultivate  and  exercise  the  same  owner- 
ship thereover  as  before,  and  ever  since  listed 
the  same  for  taxes  in  their  own  names;  and  that 
they  and  their  sisters  lived  together  in  a  house 
on  an  adjoining  tract,— as  such  acts  were  not 
inconsistent  with  the  paper  title,  nor  did  Ihey 
show  "exclusive,  open,  and  notorious  posses- 
sion" in  their  sisters,  or  actual  possession  by 
them. 

4.  A  recital  in  an  exception  which  is  not  sus- 
tained by  the  record  will  not  be  considered. 

5.  An  omission  to  charge  on  a  particular  point 
Is  not  error,  where  no  special  instruction  there- 
cm  was  asked. 

Appeal  from  superior  court,  Iredell  county; 
Starbuck,  Judge. 

Action  by  T.  L.  Patterson  and  others  against 
J.  W.  MUla  and  others  to  foreclose  a  mort- 
gage. From  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal.    Afilrnied. 

The  note  and  mortgage  were  executed  by 
the  defendants  G.  F.  and  J.  W.  BllUs  to  T.  A 
Patterson  on  the  23d  day  of  January,  1884. 
Said  mortgage  was  recorded  in  the  public  reg- 
istry of  Iredell  county  on  the  13th  day  of 
March,  1884.  T.  A.  Patterson  died  in  the  year 
1888,  and  J.  M.  Patterson,  his  administrator, 
assigned  said  note  and  mortgage  to  plaintiff 
Thomas  L.  Patterson  January  28,  1881.  On 
the  trial  there  was  no  controversy  as  to  the 
amount  due  on  said  note  and  mortgage.  The 
defendant  Sarah  Mills,  an  unmarried  sister  of 
the  defendants  O.  F.  and  J.  W.  Mills,  the  mort- 
gagors, claimed  title  to  the  land  in  controversy 
to  herself  and  the  heirs  at  law  of  a  deceased 
sister,  under  an  unregistered  deed  executed  by 
J.  W.  and  G.  F.  Mills,  her  brothers,  with  whom 
she  and  her  sister  lived.  Said  deed  bore  date 
In  the  year  1878,  and  was  registered  the  1st 
day  of  July,  1880,  after  the  commencement  of 
this  action;   the  said  Sarah  Mills  alleging  no- 


tice on  the  ipart  of  said  mortgagee  of  her  said 
deed,  and  also  alleging  possession  and  occu- 
pancy by  her  and  her  said  sister  of  said  land. 

The  defendants  tendered  the  following  is- 
sues: "(1)  At  the  time  of  execution  of  alleged 
mortgage,  were  Sarah  Mills  and  Maiy  Mills  the 
owners  of  the  land?  (2)  At  the  time  of  the 
execution  of  said  mortgage,  was  defendant 
Sarah  Mills  in  the  actual  possession  of  the 
land?  (3)  Did  plaintiffs'  intestate  and  plain- 
tiffs have  knowledge  of  defendants*  claim  at 
the  time  of  the  execution  of  the  mortgage?* 
The  oourt  declined  to  submit  said  issues,  be- 
ing of  opinion  that  the  matters  embraced  hi 
them  could  be  presented  under  the  Issues  sub- 
mitted. Defendants  excepted.  The  court  set- 
tled the  issues,  to  which  there  were  no  excep- 
tions, as  follows:  "(1)  What  amount,  if  any, 
is  due  on  plaintiffs*  mortgage?    Answer  (by 

consent)  % .     (2)  Is  the  unregistered  deed 

set  up  by  Sarah  Mills  and  others  void  aa  to  the 
plaintiffs?* 

After  the  conclusion  of  the  testimony,  the 
court  stated  that  he  would  only  submit  to  the 
jury  the  question  whether  J.  M.  Patterson, 
the  agent  of  T.  A.  Patterson,  the  mortgagee, 
and  T.  A  Patterson  himself,  had  notice  of  the 
deed  trom  G.  F.  and  J.  W.  Mills  to  Sarah  and 
Mary  Mills,  or  their  claim  of  ownership,  at  or 
before  the  execution  of  the  mortgage  to  T.  A 
Patterson,  in  1884.  The  defendant  Sarah  MlDs 
excepted,  and  requested  the  following  instruc- 
tions: "(1)  That  if,  at  the  time  the  mortgage 
was  executed  by  G.  F.  and  J.  W.  Mills  to  J.  M. 
Patterson,  agent  of  T.  A  Patterson,  said  J.  M. 
Patterson  was  informed  of  the  rights  of  Sarah 
and  Mary  Mills  in  the  land,  and  took  the  mort- 
gage under  these  ciicnmstances,  then  the  mort- 
gagee took  with  notice  of  the  daim  of  Sarah 
and  Mary  Mills.  (2^  That  T.  L.  I^tteraon,  in 
taking  an  assignment  of  the  past-due  note  of 
his  father,  took  the  same  subject  to  the  equi- 
ties of  Sarah  and  Mary  Blills  as  against  T.  A 
Patterson.  (3)  That  if  Sarah  and  Mary  Mills 
had  an  unregistered  deed,  made  in  1878,  from 
J.  W.  Mills  and  G.  F.  Mills,  to  the  land  in  dis- 
pute, and  have  remained  in  possession  ever 
since,  this  is  notice  to  the  plaintiff  and  those 
under  whom  he  cUims,  and  their  deed  must 
prevail  against  the  philntiff*8  mortgage;  and 
the  possession  of  the  defendants  Sarah  and 
Mary  Mills,  and  their  exerdshig  right  of  own- 
ership over  the  land,  shice  1878,  renting  the 
same  to  their  brothers,  and  daiming  the  same 
under  the  unregistered  deed,  was  notice  to  T. 
A.  Patterson,  and  also  to  T.  L.  Patterson.  (4) 
If  the  plaintiff  had  been  informed  of  the  claim 
of  Sarah  and  Mary  Mills  in  the  lands  by  Jhn 
and  Geo.  Mills  at  and  before  he  took  the  as- 
signment of' the  note  and  mortgage,  then  he 
took  over  mortgage,  with  notice,  and  subject 
to  the  unregistered  deed."  His  honor  gave  the 
first  instruction,  and  declined  to  give  second* 
third,  aikd  fourth  instructions;  the  court  hold- 
ing that,  from  all  the  testimony  in  the  case,  the 
character  of  the  possession  of  Sarah  Mills  in 
connection  with  her  brothers,  J.  W.  and  G.  F. 
Mills,  was  not  sufficient  evidence  to  go  to  the 
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Juiy  upon  the  question  of  cooBtractive  notice. 
Defendants  excepted  to  refusal  to  giye  said 
instructions.  The  court,  among  other  things, 
charged  the  Jury  that  under  the  registration 
laws  the  deed  to  Sarah  and  Mary  Mills  was 
void,  as  against  the  mortgage  to  T.  A.  Patter- 
son, unless  Patterson  or  his  agent,  J.  M  Pat- 
terson, at  or  before  the  execution  of  the  mort- 
gage, had  knowledge  that  Sarah  and  Mary 
Mills  had  a  deed  to,  or  claimed  to  own,  the 
land.  Further  on  in  the  charge  the  court  stat- 
ed that  it  made  no  difference  whether  Patter- 
son acquired  knowledge  of  Sarah  Mills*  claim 
at  the  time  (1886)  the  indemnity  mortgage  re- 
ferred to  in  cYidence  was  giyen,  for  the  reason 
that  the  mortgage  under  which  plaintiff  claim- 
ed had  already  been  executed.  As  to  the  bur- 
den of  proof,  the  court  charged  that  it  was  up- 
on defendant  Sarah  Mills  to  prove  by  the  pre- 
ponderance of  evidence  that  T.  A.  Patterson 
himself,  or  his  agent,  J.  M  Patterson,  had 
knowledge  of  her  claim  of  ownership  at  or  be- 
fore the  execution  of  the  mortgage.  Only  so 
much  of  the  charge  as  is  pertinent  to  deiend- 
ants'  exception  has  been  set  forth. 

Of  defendants'  exceptions,  the  following  are 
deemed  material:  "(2)  For  that  the  court  fail- 
ed to  instruct  the  Jury  that  if  Sarah  and  Mary 
Mills  had  deed  made  to  them  in  1878  for  thep 
lands  in  controversy,  and  have  remained  in 
possession  of  the  lands  ever  since,  exercising 
rights  of  ownership  over  the  same,  such  pos- 
session being  open  and  notorious,  such  posses- 
sion is  notice  to  the  plaintiff  and  to  those  un- 
der whom  he  claims,  and  the  deed  to  said 
Sarah  and  Mary  Mills,  although  unregistered, 
must  prevail  against  the  mortgage  under  which 
the  plaintiff  claims,  and  should  find  the  issue 
submitted  in  favor  of  the  defendant"  "(4)  For 
that  the  Instructions,  as  given  by  his  honor 
and  set  out  in  the  record,  are  erroneous  for 
falling  to  give  the  instructions  as  above  set 
forth,  and  also  in  this,  to  wit:  (a)  It  states 
that  the  unregistered  deed  set  up  by  Sarah 
Mills  and  Mary  C.  Graham  is  void  as  against 
the  mortgage  of  the  plaintiff." 

Long  &  Long,  for  appellants.  Armfleld  & 
Tomer,  for  appellees. 

CLARK,  J.  This  proceeding  is  to  foreclose 
a  mortgage  which  was  executed  and  recorded 
in  1884.  Sarah  Mills  is  brought  in  as  a  de- 
fendant because  she  claims  under  a  deed  dat- 
ed in  1878»  but  which  remained  unregistered  till 
July,  1896,— after  this  action  was  begun.  There 
Is  nothlDg  in  her  exception  that  one  of  the 
heirs  at  law  of  her  deceased  sister,  who  was 
Darned  as^antee  with  her  in  the  unregistered 
deed,  is  not  made  a  party.  Sarah  Mills  is  not 
interested  In  that  In  any  way,  as  her  rights  can- 
not be  affected  thereby. 

Every  phase  of  the  defendant's  contention 
could  have  beeu,  and  was,  presented  on  the  is- 
sue as  settled  by  the  court;  and,  when  this  is 
80,  we  will  not  find  error  as  to  the  mere  form 
or  number  of  the  issues  submitted.  Ritten- 
honae  v.  Railway  Ck>.,  120  N.  a  544,  26  S.  B. 
28S.B.-^ 


922;  Humphrey  v.  Board,  109  N.  a  132,  13 
S.  B.  793;  Denmark  v.  Raihroad  Co.,  107  N. 
C.  185,  12  S.  B.  54.  Besides,  the  issue  submit- 
ted was  the  only  pertinent  one  raised  by  the 
pleadings.  Issues  upon  mere  evidential  mat- 
ters should  not  be  submitted.  Grant  v.  Bell, 
87  N.  C.  34;  Patton  v.  Raikoad  Co.,  96  N.  C. 
455,  1  S.  B.  863. 

Had  the  unregistered  deed  been  executed 
since  chapter  147,  Acts  1885,  known  commonly 
as  "Connor's  Act,"  no  notice  to  a  subsequent 
purchaser  or  mortgagee,  however  full  and  for- 
mal, would  supply  the  want  of  registration  of 
the  prior  conveyance.  Maddox  v.  Arp,  114  N. 
C.  585,  19  S.  B.  665;  Quinnerly  v.  Quinnerly, 
114  N.  C.  145,  19  S.  B.  99;  Barber  v.  Wads- 
worth.  115  N.  C.  29.  20  S.  B.  178;  Hooker  v. 
Nichols,  116  N.  a  167,  21  S.  B.  207.  The  un- 
registered deed,  however,  is  alleged  to  have 
been  made  prior  to  the  act  of  1885;  and  Sarah 
Mills  contends  that  she  comes  within  the  ex- 
ception therein,  that  no  piurchase  shall  avail  as 
against  any  unregistered  deed  executed  prior  to 
December  1, 1885,  when  the  person  holding  un- 
der such  unregistered  deed  is  in  the  actual  pos- 
session of  the  land,  or  the  purchaser  has  actual 
or  constructive  notice  of  such  unregistered 
deed.  The  court  instructed  the  Jury,  at  de- 
fendants' request,  that  if  the  mortgagee,  when 
he  took  the  mortgage,  had  information  of  the 
rights  of  Sarah  Mills  and  her  sister,  he  took 
with  notice.  The  finding  of  the  Jury  settles 
that  there  was  no  actual  notice,  and  his  honor 
properly  held  that  there  was  no  constructive 
notice.  The  evidence  was  that  the  mortgaged 
land  had  no  house  or  fence  on  it;  that  the  mort- 
gagors, G.  F.  and  J.  W.  Mills,  two  brothers, 
owned  the  premises,  and  cultivated  them;  that 
after  the  date  of  the  deed  made  to  Sarah  and 
Mary  Mills,  thehr  sisters,  the  said  Q.  F.  and  J. 
W.  Mills  ^continued  to  cultivate  and  exercise  the 
same  ownership  thereover  as  before,  and  have 
continually  ever  sUice  listed  the  same  for  taxes 
in  their  own  names.  But  they  allege  that  they 
paid  their  sisters  rent  ($50  per  annum),  and 
were  furnished  money  by  said  sisters  to  pay 
the  taxes.  All  four  were  unmarried,  and  lived 
together  in  a  house  on  an  adjoinhig  tract 
There  was  no  actual  notice,  and  herein  this 
case  differs  from  Cowan  v.  Withrow,  111  N.  C. 
306,  16  S.  B.  397;  Id.,  112  N.  C.  736,  17  S.  B. 
575;  Id.,  114  N.  C.  558,  19  &  B.  645;  and  Id., 
116  N.  C.  771,  21  S.  B.  676.  Constructive  no- 
tice is  a  legal  inference  from  established  facts, 
and  arises  when  *the  presumption  of  notice  is 
so  violent  that  the  court  will  not  allow  it  to  be 
contradicted."  Bost  v.  Setzer,  87  N.  C.  187, 
and  cases  cited;  Story,  Bq.  Jur.  399;  16  Am. 
&  Bug.  Enc,  Law,  791.  Possession,  to  consti- 
tute constructive  notice,  must  be  "open,  notor- 
ious, exclusive,  and  existing  at  the  time  of  the 
purchase."  Bdwards  v.  Thompson,  71  N.  C. 
177;  Bost  V.  Setzer,  supra.  And  it  is  not  such 
notice  when  the  grantor  remains  in  possession 
after  the  conveyance,  or  if  the  poasession  is 
equivocal.  16  Am.  &  Bug.  Bnc  Law,  80S. 
Here  the  alleged  grantors  exercised  the  sam* 
acts  of  dominion  and  ownersUp,  cultivating  tha 
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land,  and  paying  the  taxes  In  their  own  names, 
and  living  with  their  slBters  on  an  adjoining 
farm.  From  this  there  were  no  a6ts  inconsist- 
ent with  the  paper  title,  nor  showing  "exclu- 
sire,  open,  and  notorious  possession"  in  the  two 
sisters,  nor  of  actual  possession  by  them,  even 
if  there  was  evidence  of  a  promise  to  pay,  or 
payment  of  r^t  to  them  was  made.  Allen  v. 
Bolen,  114  N.  a  660,  18  S.  E.  964.  In  all  the 
cases  in  onr  courts  of  constructive  notice  from 
possession,  the  actual  possession  was  in  some 
one  else  than  the  vendor.  Johnson  v.  Hauser, 
88  N.  C.  388;  Bost  v.  Setzer,  supra;  Webber  v. 
Taylor,  55  N.  0.  ». 

The  second  prayer  for  instruction  was  prop- 
erly refused.  Sarah  Mills  had  no  equity  in-  the 
note  sued  on,  and  the  plalntlfTs*  talking  it  after 
maturity  In  no  wise  afPects  her. 

The  court  properly  charged  that  the  burden 
was  upon  the  defendant  Sarah  Mills  to  show 
that  the  mortgagee  had  actual  or  constructive 
notice  of  the  unregistered  deed,  so  as  to  entitle 
her  to  come  within  the  proviso  in  the  act  of 
1885.  There  was  no  error  In  instructing  the 
jury  that  it  was  immaterial  whether  or  not  the 
plalntlfr  received  actual  notice  of  the  unregis- 
tered deed  In  1886,  which  was  two  years  aft- 
er the  mortgage  in  suit  was  executed. 

The  recital  in  the  defendants*  exceptions  <4a) 
as  to  what  the  judge  charged  is  not  sustahied 
by  what  the  Judge  says  was  his  charge,  and 
goes  for  naught.  As  was  said  in  Merrill  v. 
Whltmlre,  110  N.  C.  367,  16  S.  B.  8,  citing 
Walker  v.  Scott,  106  N.  C.  66,  11  S.  B.  364, 
*'We  cannot  assume  that  an  assignment  of  er- 
ror is  a  correct  statement  of  the  facts  therein 
recited,  when  such  f^cts  do  not  appear  in  the 
case  stated  by  the  court" 

The  second  exception,  which  was  for  failure 
to  give  a  certain  Instruction,  which  was  not 
prayed  for,  cannot  be  sustained,  first,  ^because 
the  possession  of  Sarah  Mills  was  not  shown 
to  be  "open,  notorious,  and  exclusive,"  and 
for  the  further  reason  that  the  omission  to 
charge  upon  a  particular  point  is  not  error.  If 
the  party  desires  a  specific  Instruction  there- 
on, it  Is  his  duty  to  ask  for  it.  Boon  v.  Mur- 
phy, 108  N.  C.  187,  12  S.  B.  1032;  State  v. 
Varner,  115  N.  C.  744,  20  S.  B.  518;  State  v. 
Ussery,  118  N.  C.  1177,  24  S.  B.  414;  Nelson 
f-.  Insurance  CJo.,  120  N.  C.  802,  27  S.  B.  38; 
State  V.  Prltchett.  106  N.  C.  667,  11  S.  B.  357; 
Bethea  v.  Railroad  CJo.,  106  N.  C.  279,  10  S.  B. 
1045;  State  v.  Bailey,  100  N.  C.  528,  6  S.  B. 
372;  King  v.  BlackweU,  96  N.  C.  322,  1  S.  B. 
485;  WlUev  v.  Raih-oad  Co.,  96  N.  C.  408,  1 
S.  B.  446;  Morgan  v.  Lewis,  95  N.  C.  296; 
and  numerous  other  cases  cited  in  CHark*s 
Code  (2d  Bd.)  pp.  382,  394,  399. 


(61  8.  G.  176) 

STATB  V.  FARRIS. 

(Supreme  Court  of  South  Carolina.     Dec.  18, 
1897.) 
Nbw  Tbial—Discrbtion  of  Court. 
Where  an  appeal  is  suspended  hy  the  su- 
preme court  in  order  to  allow  appellant  to  move 


for  a  new  trial  on  the  ground  ot  after-discover- 
ed eridcnoe.  tfie  circuit  court,  in  hearing  said  mo- 
tioDy  ■hoold  not  be  influenced  by  the  fftct  tiiat 
the  supreme  court  luui  granted  mxh  leave. 

Appeal  from  general  sessions  circuit  court  of 
Beaufort  county;  Bmest  Gaxy,  Judge. 

W.  D.  Btais  was  convicted  of  an  offense, 
and  he  appealed.  On  motion  to  suspend  ap- 
peal in  order  to  enaUe  defendant  to  move  for 
a  new  trial  before  the  circuit .  eoort  Sos- 
talned. 

W.  S.  Tlllinghastt  for  appellant  G.  Duncan 
Bellinger,  for  the  State. 

McIVBR,  C.  J.  In  this  case  two  motions 
were  submitted:  (1)  A  motion  to  grant  the 
prisoner  bail  pending  his  appeal,  and  (2)  a  mo- 
tion to  suspend  the  appeal  for  the  purpose  of 
enabling  the  defendant  to  move  before  the 
circuit  court  for  a  new  trial  upon  the  ground  of 
after-discovered  evidence. 

The  first  motion  has  been  disposed  of  by  an 
order  heretofore  granted,  allowtaig  the  prison- 
er's application  for  l>all,  for  the  reasons  stated 
in  an  opinion  accompanying  said  order.    28 
S.  W.  308.    It  therefore  only  remains  for  us  to 
dispose  of  the  second  motion.    Inasmuch  as 
this  court  has  no  jurisdiction  of  questions  of 
^act  in  a  law  case,  and  Inasmuch  as  motions 
of  the  character  of  the  one  now  under  consid- 
eration depend  mainly  upon  questions  of  fact, 
it  has  been  found  necessary  to  adopt  the  prac- 
tice, which  Is  now  well  settled,  that,  where  tiie 
motion  for  the  new  trial  cannot  be  made  be- 
fore the  appeal  is  perfected,  whereby  this  <teurt 
acquires  and  the  circuit  court  loses  Jurisdiction 
of  the  case,  this  court,  upon  a  proper  showing, 
will  grant  an  order  suspending  the  appeal,  with 
leave  to  the  appellant  to  move  before  tiie  cir- 
cuit court,  which  Is  invested  with  jurisdiction 
of  questions  of  fact,  for  a  new  trial  upon  the 
ground  of  after-discovered  evidence.    But  such 
an  order  will  not  be  granted  by  this  court  un- 
less there  is  such  a  prima  fade  showing  made 
as  will  satisfy  this  court  that  the  motion  is  not 
frivolous,  or  made  for  delay  merely,  but  may 
have   some  merit  .In  it    So  that  the  only 
question  in  this  case  is  whether  such  a  prima 
facie  showing  has  been  made.     Without  going 
into  any  consideration  of  the  facts  presented  . 
by  the  affidavits  submitted,  which  it  Is  not 
necessary,  and  scarcely  proper,  for  us  to  do,  as 
that  might  work  some  prejudice  to  ttxe  one 
party  or  the  other,  it  Is  sufQcIent  for  us  to  say 
that  we  are  of  opinion  that  the  prima  facie 
showing  required  has  been  made  in  the  case. 
But  we  desire  to  repeat  here  what  has  been 
said  in  several  of  our  cases,  that  In^  granting 
the  motion  we  are  not  to  be  understood  as  ex- 
pressing, or  even  intimating,  any  opinion  what- 
ever as  to  the  merits  of  the  motion  for  a  new 
trial;  and  that  question  should  be  considered 
by  the  circuit  judge  before  whom  the  motion 
for  a  new  trial  may  be  made  solely  upon  the 
facts  as  presented  before  him  when  the  motion 
is  made,  wholly  uninfluenced  by  the  fact  that 
this  court  has  granted  leave  to  the  appellant  to 
make  such  motion.     It  is  therefore  ordered 
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that  the  appeal  In  this  case  be  suspended  for 
the  purpose  of  enabling  the  defendant  to  move 
before  the  circuit  court  for  a  new  trial  upon 
tbe  ground  of  af ter-dlscoyered  evidence.  It 
is  further  ordered  that  the  circuit  court  do  cer- 
tify to  this  court  its  action  in  the  premises, 
and,  if  a  new  trial  be  granted,  the  result  of 
such  trial.  It  is  further  o^rdered  that  the  clerk 
of  this  court  do  furnish  the  clerk  of  the  court 
of  general  sessions  for  Beaufort  county  with  a 
certified  copy  of  this  order,  to  be  filed  with 
the  record  of  the  case  in  that  court. 

(61  8.  C.  180) 

SCHROEDEB   v.   SPRINGFIELD    FIRE    & 
MARINE  INS.  00. 

(Supreme  Oourt  of  South  Carolina.     Dec  7» 
1897.) 

CONCURRBNT  INSURANCE— WaIVBR. 

It  is  evidence  of  waiver  of  provision  in  pol- 
icy that  there  shall  be  no  other  insnrance  on  the 
property  during  the  life  of  the  policy,  without 
consent  of  the  company  written  thereon,  that 
the  company's  agent,  when  receiving  Ae  preml- 
om,  knew  of  other  insurance  on  the  property,  ef- 
fected between  the  issuance  of  the  p^icr  and  the 
payment  of  the  premium,  and  that  uiere  was 
never  any  offer  to  return  the  premium;  and 
tills  whether  the  policy  took  effect  at  the  time  of 
its  lasuance  or  not  till  payment  of  the  premium. 
Mclver,  C  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;   R.  C.  Watts,  Judge. 

Action  by  S.  0.  Schroeder  against  the 
Springfield  Fire  &  Marine  Insurance  Compa- 
ny. Judgment  for  defendant  Plaintiff  ap- 
peals.    Reversed. 

The  exceptions  are  as  follows:  "(1)  Because 
the  court  below  erred  in  refusing  to  allow 
the  witness  Meares  answer  the  question,  'Did 
yon  at  that  time^  or  about  that  time,  notify 
the  agent  of  the  Springfield  Insurance  Com- 
pany of  this  matter?'  (meaning  the  matter  of 
the  Greenwich  j;x>licy),  and  in  holding  that 
said  question  waa  not  competent  (2)  Be- 
cause the  court  below  erred  in  holding  as  in- 
competent and  in  ruling  out  the  answer  of  the 
witness  Dennis  to  the  question:  'Q.  Please 
state  what  he  (Chase)  said  in  reference  to 
these  things*  (meaning  the  goods  rescued 
from  the  fire).  'A.  When  I  too]£  charge  of 
them  as  watchman,  he  (Chase)  said  he  had  an 
interest  in  them,*— ^md  in  holding  aa  incompe- 
tent the  question  to  said  witness:  'Q.  Did 
he  (Chase)  state  in  whose  interest  he  was  em- 
ploying you  to  take  care  of  these  things? 
(meaning  the  said  personal  property).  (3)  Be- 
cause the  court  below  erred  in  refusing  to  al- 
low the  plaintiff  to  show  by  the  witness 
Meares  (and  holding  as  incompetent)  that  *at 
the  time  Mr.  Allen  paid  the  amount  of  the 
premium  to  Chase  &  Sons,  who  were  the 
local  agents  of  the  defendant,  such  agents 
bad  been  informed  that  Commander  had  is- 
sued the  Greenwich  policy  to  the  plaintiff'; 
and  in  holding  that  'under  the  case  presented 
before  the  court  that  such  testimony  is  incom- 
petent, and  that,  so  far  as  the  testimony  goes, 
the  only  way  to  show  waiver  would  be  by 


compliance  with  the  terms  of  the  policy,  there 
being  no  other  grounds  disclosed  by  the  evi- 
dence, or  suggested  by  counsel,  ether  than  the 
simple  offer  to  show  knowledge  of  the  local 
agents  of  the  taking  out  of  another  policy 
upon  4he  same  property.  In  addition  to  this, 
I  cannot  see,  if  the  agent  chose  to  take  the 
risk  himself  of  accounting  for  the  premium  to 
the  company,  and  to  indulge  the  person  tak- 
ing out  the  policy  upon  his  individual  account, 
how  that  binds  the  company  in  any  way.  If 
he  delivers  the  policy  without  taking  the 
money,  he  does  so  at  his  own  risk,  and  it  is 
the  agent's  own  indulgence,  and  [not]  that 
of  the  company.  The  company  insures  with 
the  understandhig  that  the  money  is  paid, 
and  the  simple  fact  above  stated  could  not  so 
far  as  I  can  see,  bind  the  company.'  All  of 
which  appellants  submit  is  error,  and  unsup- 
ported by  any  evidence.  (4)  That  said  court 
should  have  held  that  the  receipt  of  the  pre- 
mium under  the  terms  of  the  policy  sued  on, 
after  knowledge  of  the  fact  that  the  Green- 
wich policy  had  been  issued,  was  an  act  rec-. 
ognizing  the  validity  of  the  policy,  and  should 
have  been  allowed  to  go  to  the  Jury  as  a  cir- 
cumstance showing  waiver,  on  part  of  the  de- 
fendant of  the  alleged  breach  of  the  condi- 
tions in  policy  against  other  insurance.  (5) 
Because  the  court  below  erred  in  refusing  to 
allow  plaintiff  to  show  by  parol  facts  and  cir- 
cumstances and  conduct  tending  to  show 
waiver  of  the  alleged  conditions  of  the  policy 
against  other  hisurance.  (6)  Because  the  said 
court  should  have  held  that  forfeiture  of  the 
policy  on  ground  of  alleged  breach  of  condi- 
tions against  other  insurance  is  a  matter  of 
defense,  and  is  not  a  ground  of  nonsuit  (7) 
Because  the  said  court  should  have  held  that 
there  was  some  evidence  to  go  to  the  Jury. 
(8)  Because  the  said  court  erred  in  not  giving 
the  plaintiff  an  opportunity  to  put  up  evidence 
In  reply  after  the  defendant  refused  and  neg- 
lected to  introduce  any  testimony.  (9)  Be- 
cause the  said  court  erred  in  granting  the 
nonsuit,  it  appearing  from  the  testimony  that 
part  of  the  property  covered  by  the  defend- 
ant's policy  was  not  covered  by  the  Green- 
wich policy.  (10)  Because  said  court  erred 
in  granting  said  nonsuit" 

Gtoo.  G.  Thompson,  for  app^ant  Abney 
&  Thomas,  for  respondent 

GARY,  A.  J.  This  is  an  action  on  a  policy 
of  fire  insurance,  in  which  the  second  para- 
graph of  the  complaint  Is  as  follows:  '*That 
on  the  19th  day  of  February,  A.  D.  1892,  in 
consideration  of  the  payment  by  the  plaintiff 
to  the  defendant  of  sixteen  dollars  and  fifty 
cents,  the  defendants,  by  their  agents,  duty 
authorized  thereto,  made  their  policy  of  in- 
surance in  writing,  and  thereby  insured  the 
plaintiff  against  loss  by  fire  for  the  term  of 
one  year,  to  the  amount  of  one  thousand  dol- 
lars, upon  all  her  household  furniture,"  etc. 
The  principal  defense  relied  upon  by  the  de- 
fendant,  and   which   involves   the   questions 
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raised  by  the  exceptions,  is  as  follows:  'That 
said  policy  of  insurance  contained  a  pro- 
irision  whereby  the  plaintiff  covenanted  and 
agreed,  and  it  was  stipulated  by  and  between 
the  parties  thereto,  that,  in  case  the  assured 
shall  thereafter,  from  the  date  of  said  j^licy, 
make  any  other  insurance  on  the  property 
thereby  insured,  without  the  consent  of  tEe 
company  written  thereon,  then  said  policy 
should  be  void;  and  the  defendant  alleges 
that  during  the  lifetime  of  said  policy,  to  wit, 
on  the  day  of ,  1892.  the  plain- 
tiff insured  the  property  covered  by  the  poli- 
cy aforesaid,  for  the  sum  of  one  thousand 
dollars,  in  the  Greenwich  Insurance  Com- 
pany, without  the  knowledge  or  consent  of 
the  defendant  written  on  said  policy,  or  its 
agent's,  and  by  reason  thereof  the  said  policy  of 
insurance  issued  by  this  defendant  to  the 
plaintiff  became  null  and  void,  and  said 
plaintiff  cannot  now  maintain  an  action 
thereon."  The  policy  of  insurance  contain- 
ed the  following  provisions:  "No  other  con- 
♦current  insurance  permitted.  •  ♦  •  That 
this  company  shall  not  be  liable  until  the  ac- 
tual payment  of  the  premium.  *  *  *  If 
the  assured  shall  have  or  shall  hereafter 
make  any  other  insurance  without  the  con- 
sent of  the  company  written  hereon,  •  •  ♦ 
then,  and  in  every  such  case,  this  policy 
shall  be  void.  •  ♦  •  Nor  shall  the  assured 
be  entitled  to  recover  of  this  company  any 
greater  proportion  of  the  loss  or  damage 
than  the  amount  hereby  Insured  bears  to  the 
whole  sum  insured  on  said  property,  whether 
such  other  insurance  be  by  specific  or  by 
general  or  floating  policies.  •  •  •  And  it 
is  expressly  covenanted  by  the  parties  here- 
to that  no  officer,  agent,  or  representative  of 
this  company  shall  be  held  to  have  waived 
any  of  the  terms  and  conditions  of  this  pol- 
icy, unless  such  waiver  shall  be  indorsed 
hereon  in  writing.  •  •  •  This  policy  is 
made  and  accepted  on  the  above  express 
conditions.'*  After  the  plaintiff  closed  her 
testimony,  the  defendant  made  a  motion  for 
a  nonsuit 

The  following  appears  in  the  "case":  "The 
plaintiff's  counsel  here  announced  that  they 
rested,  but  immediately  after  such  announce- 
ment they  said  to  the  court  that  they  desir- 
ed to  recall  Mr.  Meares,  to  prove  that  at  the 
time  Mr.  Allen  says  he  paid  the  amount  of 
the  premium  to  Chase  &  Sons,  who  were 
the  local  agents  of  the  defendants,  such 
agents  had  been  informed  that  Commander 
had  issued  the  Greenwich  policy  to  the  plain- 
tiff. The  Court:  T  have  already  ruled  that 
under  the  case  presented  before  the  court, 
that  such  testimony  is  incompetent,  and  that, 
BO  far  as  the  testimony  goes,  the  only  way  to 
show  waiver  would  be  by  compliance  with 
the  terms  of  the  policy,  there  being  no  other 
grounds  disclosed  by  the  evidence,  or  sug- 
gested by  counsel,  other  than  the  simple  of- 
fer to  show  knowledge  of  the. local  agents 
of  the  taking  out  of  another  policy  upon  the 
same  property.     I  cannot  see,  if  the  agent 


chose  to  take  the  risk  himself  of  accounting 
for  the  premium  to  the  company,  and  to  in- 
dulge the  person  taking  out  the  policy  upon 
his  individual  account,  how  that  binds  the 
company  in  any  way.  If  he  delivers  the 
policy  without  taking  the  money,  he  does  so 
at  his  own  risk,  and  it  is  the  agent's  own 
indulgence,  and  not  that  of  the  company. 
I  am  therefore  compelled  to  rule  that  the 
proposed  testimony  of  Mr.  Meares,  objected 
to,  is  incompetent'  Plaintiff's  counsel  then 
announced  that  they  rested  their  case.  The 
defendant's  counsel  thereupon  asked  plain- 
tiff's counsel  if  they  had  any  further  evi- 
dence to  offer  upon  the  question  of  waiver; 
that,  if  they  did  not,  the  defendant  would 
offer  no  testimony.  Plaintiff's  counsel  ziot 
replying,  the  defendant's  counsel  stated  that 
the  proof  being  undisputed,  and  it  appear- 
ing by  the  plaintiffs  own  evidence  that  the 
conditions  of  the  policy  had  been  broken, 
and  that  under  the  terms,  no  action  could 
be  sustained,  therefore  submitted  that  a 
nonsuit  should  be  granted,  or  that  the  Jury 
be  directed  to  find  a  verdict  tor  the  defend- 
ant The  Court:  *What  have  yon  to  say  on 
that  point,  Mr.  Thompson?  Plaintiff's  Coun- 
sel: 'We  refer  your  honor  to  the  case  of 
Copeland  v.  Insurance  Co.  (S.  C.)  20  S.  E. 
754,  in  which  the  facts  were  similar,  except 
in  that  case  the  iron-safe  clause  was  involv- 
ed. A  motion  of  nonsuit  was  granted  by 
Judge  Townsend.  The  nonsuit  was  reversed 
by  the  supreme  court  on  the  ground  that  the 
plaintiff  should  have  been  given  an  oppor- 
tunity to  reply.  We  wish  to  put  the  plain- 
tiff on  the  stand  if  the  defendant  has  closed.* 
Mr.  Abney:  Ton  can  do  so  now.'  The 
plaintiff  declined.  Thereupon  Mr.  Abney 
stated  that  he  had  no  evidence  to  offer,  and 
asked  that  a  nonsuit  be  granted.  The  Court: 
'It  strikes  me  that  there  is  no  testimony  here 
which  would  warrant  the  Jury  in  finding  for 
the  plaintiff,  and  I  will  therefore  grant  yonr 
motion  for  a  nonsuit'"  The  plaintiff  ap- 
pealed upon  exceptions  which  will  be  set  out 
in  the  report  of  the  case. 

The  exceptions  will  not  be  considered  seri- 
atim, as  they  raise  practically  the  single  ques- 
tion whether  there  was  any  testimony  offer- 
ed  or  introduced  tending  to  prove  waiver, 
relative  to  concurrent  insurance.  If  there 
was  no  waiver  on  the  part  of  the  defendant 
as  to  that  provision  of  the  policy  which  ren- 
dered it  inoperative  until  actual  payment  of 
the  premium  of  insurance,  then  it  must  be  re- 
garded as  having  been  issued  at  the  time  the 
premium  was  actually  paid.  The  plaintiff 
offered  to  introduce  testimony  for  the  pur- 
pose of  showing  that  at  that  time  the  a^^^it 
of  the  defendant  had  knowledge  that  there 
was  other  insurance  on  the  property.  Such 
knowledge  would  prevent  the  company  from 
setting  up  as  a  defense  that  there  was  other 
insurance  on  the  property  when  the  premium 
was  paid.  Graham  v.  Insurance  Co.,  48  S. 
C.  195,  26  S.  E.  323.  Equity  and  good  con- 
science would  not  under  such  circumstances^ 
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permit  the  compaiiy  to  take  premium  of  In- 
surance, and  then  claim  that  the  policy  was 
a  nullity.  After  the  defendant  received  no- 
tice of  the  Are  through  the  proofs  of  loss  fur- 
nished by  the  plaintiff,  it  does  not  appear 
from  the  testimony  that  It  offered  to  return 
the  premium  of  insurance,  and  this  was  a 
fact  tending  to  show  waiver,  and  therefore 
properly  for  the  consideration  of  the  jury. 
It  may  be  argued  that  the  company  waived 
the  right  to  insist  upon  the  requirement  of 
the  policy  as  to  actual  payment  of  the  pre- 
mium, but  no  testimony  was  Introduced  to 
show  such  waiver,  and,  even  if  testimony  had 
been  Introduced  to  prove  this  tact,  it  would 
have  been  for  the  oonslderation  of  the  Jury, 
and  not  of  the  court  It  is  true,  the  com- 
plaint alleges  that  the  insurance  was  effected 
when  the  policy  was  delivered,  and  this  fact 
is  admitted  In  the  answer;  but,  even  if  it 
should  be  held  that  the  defendant  waived  the 
right  to  insist  upon  the  requirement  of  the 
policy  as  to  actual  payment  of  the  premium, 
still  the  offer  to  show  by  the  testimony  that, 
when  the  premium  of  insurance  was  paid,  the 
agent  of  the  defendant  had  notice  that  there 
was  other  Insurance,  and  the  failure  of  the 
defendant  to  show  that  It  offered  to  return  the 
premium  of  insurance  after  receiving  notice 
of  the  fire  through  the  proofs  of  loss  furnish- 
ed by  the  plaintiff,  were  facts  for  the  con- 
sideration of  the  Jury  in  determining  the  ques- 
tion of  waiver.  The  presiding  Judge  was  in 
error  In  excluding  the  testimony  of  Mr. 
Meares,  and  in  granting  the  order  of  nonsuit. 
The  order  of  nonsuit  Is  therefore  set  aside, 
and  the  case  remanded  to  the  circuit  court 
for  a  new  trial. 

JONES,  J.  I  concur  in  the  result.  The 
nonsuit  was  Improper.  See  Sample  v.  Insur- 
ance Go.,  42  S.  G.  14,  19  S.  E.  1020;  Gope- 
land  V.  Assurance  Go.,  43  S.  G.  26,  20  S.  E. 
754;  Garpenter  v.  Accident  Go.,  46  S.  E.  546, 
24  S.  E.  500. 

McIVER,  G.  J.  (dissenting).  Being  unable 
to  concur  in  the  conclusion  reached  by  Mr. 
Justice  GARY,  I  am  compelled  to  dissent. 
But,  as  I  am  unwilling  to  delay  the  filing  of 
the  ophiion,  I  must  be  content  with  shnply 
indicating  the  points  upon  which  I  dissent, 
without  undertaking  to  enter  into  a  discussion 
of  such  points.  It  seems  to  me  that  when 
parties  enter  into  a  contract,  and  reduce  its 
terms  to  writing,  that,  in  the  absence  of  any 
evidence  of  fraud  or  mistake,— of  which  there 
is  no  pretense  in  this  case,— they  must  be  held 
to  the  terms  found  in  the  written  contract. 
It  is  conceded  that  the  contract  upon  which 
the  plaintiff's  action  is  based  is  to  be  found 
in  the  policy  of  insurance,  where  the  terms 
and  conditions  of  the  contract  are  set  forth 
clearly  and  ezpllcitiy.  One  of  the  conditions 
there  expressed  is  that.  If  the  assured  shall 
effect  other  Insurance  upon  the  property  cov- 
ered by  the  policy  "without  the  consent  of 
the  company  written  hereon,"  the  policy  shall 


be  void.  There  can  be  no  doubt  that  this 
condition  was  violated,  for  the  plaintiff's  own 
testimony  shows  that  tact;  and  hence,  by  the 
plaintiff's  own  showing,  she  had  no  cause  of 
action.  But  it  is  said  that  this  condition 
might  be,  and  was,  waived  by  the  company. 
It  is  true  that  there  might  be  a  waiver  of  this 
or  any  other  condition  in  the  contract,  but  the 
contract  expressly  states  how  alone  such 
waiver  might  be  made,  viz.  by  a  writing  in- 
dorsed on  the  policy;  and  there  Is  no  pretense 
that  there  was  any  evidence  of  such  indorse- 
ment Hence  the  testimony  offered  to  show 
a  waiver  in  any  other  way  than  that  specific- 
ally provided  for  in  the  contract  was  irrele^ 
vant  and  incompetent.  It  is  said,  however, 
that  the  premium  had  not  been  actually  paid 
at  the  time  of  the  issuing  of  the  policy,  and 
that,  by  one  of  the  terms  of  the  policy,  it 
did  not  take  effect  until  actual  payment  of 
the  pr^nium,  and  such  actual  payment  was 
not  made  to  the  local  agent  until  after  such 
agent  had  notice  that  other  insurance  had 
been  taken  out  on  the  property,  and  therefore 
the  policy  was  void  in  its  Inception,  and  hence 
the  defendant  could  not  maintain  the  defense 
upon  which  it  relied  without  showing  a  re- 
turn, or  an  offer  to  return,  the  premium  sub- 
sequentiy  paid.  In  view  of  the  allegation  in 
the  complaint  "that  on  the  19th  day  of  Feb- 
ruary, A.  D.  1892,  In  consideration  of  the  pay- 
ment by  the  plaintiff  to  the  defendant  of  the 
premium  of  sixteen  dc^lars  and  fifty  cents," 
etc.,  and  in  view  of  the  statement  in  the  pol- 
icy, filed  as  Exhibit  A,  and  offered  in  evidence 
by  the  plaintiff,  that  "the  Springfield  Fhre  and 
Marine  Insurance  Gompany  of  Springfield, 
Mass.,  in  consideration  of  sixteen  «o/ioo  dol- 
lars to  them  paid  by  the  insured,"  etc,  it 
seems  to  me  that  both  the  plaintiff  and  the 
insurance  company  are  estopped  from  saying 
that  the  premium  was  not  actually  paid  on  the 
19th  of  February,  1892,  the  date  of  the  policy, 
which  was  before  the  second  policy  was  tak- 
en out,  and  of  course  before  the  local  agent 
of  defendant  company  could  have  had  notice 
of  the  additional  insurance  taken  out  on  the 
23d  February,  1892.  The  test  of  this  is,  if 
the  property  Insured  had  been  destroyed  by 
fire  between  the  U9th  and  the  23d  of  Feb- 
ruary, 1892,  could  there  be  a  doubt  that  the 
company  would  be  liable,  because  they  could 
not  be  heard  to  say  that  the  premium  had  not 
been  actually  paid  to  their  local  agents  at  the 
time  of  the  fire.  In  face  of  theh:  policy  ac- 
knowledging receipt  of  the  premium  at  the 
date  of  policy?  While,  therefore,  it  may  be 
true  that,  if  the  policy  was  void  in  its  incep- 
tion, the  company  would  be  precluded  fron* 
taking  advantage  of  the  failure  of  the  condi- 
tion which  rendered  the  policy  void  in  its 
inception  without  returning  or  offering  to 
return  the  premium  received  by  the  company, 
yet  the  same  would  not  be  true  where  a  pol- 
icy valid  hi  its  inception  has  been  rendered 
void  by  some  act  or  omission  of  the  assured 
after  receiving  such  policy,  for  in  this  case  I 
am  unable  to  perceive  any  reason  why  tt 
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company  should  be  required  to  refund  the 
premium.  In  sucb  case  the  assured  gets  what 
he  bargained  for  in  consideration  of  the  pre- 
mium, viz.  a  valid  policy,  for  which  he  pays; 
and  If  the  assured,  by  his  own  act,  renders 
the  policy  valueless,  there  Is  no  reason  why 
the  premium  should  be  refunded. 

I  am  unable  to  perceive  how  the  appellant 
can  complain  of  what  occurred  when  she  dos- 
ed her  case,  which  is  fully  set  forth  in  the 
opinion  of  Mr.  Justice  GARY.  When  defend- 
ant's counsel  asked  plalntiCTs  counsd  If  they 
had  any  further  evidence  to  ofPer  upon  the 
question  of  waiver,  adding  that,  if  they  did 
not,  the  defendant  would  offer  no  evidence, 
and  received  no  reply,  it  seems  to  me  that  the 
motion  for  a  nonsuit  properly  followed.  But, 
more  than  this,  when,  in  the  argument  of  the 
motion  for  a  nonsuit,  plaintiff's  counsel  ex- 
pressed a  desire  to  put  the  plaintiff  on  the 
stand,  and  was  told  that  he  could  do  so  then, 
and  plaintiff's  counsel  declined  to  avail  him- 
self of  the  opportunity  offered,  I  am  at  a  loss 
to  conceive  what  cause  of  complaint  the  plain- 
tiff can  possibly  have;  especially  as  it  ap- 
pears that  defendant's  counsel  then  stated 
that  he  had  no  evidence  to  offer,  and  hence 
there  was  nothing  for  the  plaintiff  to  reply 
to.  It  will  be  observed  that  the  plaintiff,  by 
her  own  testimony,  had  shown  a  breach  of  the 
condition  as  to  additional  insurance,  and  hence 
it  was  necessary  for  her  to  show,  in  her  evi- 
dence in  chief,  that  there  had  been  a  waiver 
of  such  condition,  for  otherwise  her  own  tes- 
timony would  have  proved  her  out  of  court 
But,  inasmuch  as  the  defendant  offered  no  tes- 
timony in  reply,  I  am  unable  to  perceive  how 
the  plaintiff  was  prejudiced,  as  there  was 
nothing  to  which  she  could  reply.  For  these 
reasons,  thus  briefly  and  imperfectly  stated, 
I  am  of  opinion  that  the  judgment  of  the  cir- 
cuit should  be  affirmed. 
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(Supreme  Coort  of  Appeals  of  Virginia.     Nov. 
18, 1897.) 

Tbitahts  in  Common-^Couvbtamob— Riohts   In« 

TEK  Se— INJONCTION. 

1.  Conveyance  of  an  interest  in  property  by  a 
tecant  in  common  carries  only  an  andivided  in- 
terest, whatever  the  description. 

2.  A  tenant  in  common  in  a  bnQding  having  a 
hall  six  feet  wide  running  from  front  to  rear, 
which  is  the  only  means  of  access  to  two  offices, 
one  on  each  side  thereof,  cannot  erect  a  wall 
along  the  middle  thereof,  as  against  one  owning 
without  limitations  an  undivided  interest  in  the 
property,  though  the  latter  person  also  owns  an 
undiyided  interest  in  one  of  the  offices  by  deed 
containing  a  linytation  on  the  estate  thereby 
granted,  which  would,  as  against  it,  allow  of 
such  erection. 

S.  Injunction  will  lie  at  suit  of  one  tenant  in 
common  in  a  building  having  a  hall  six  feet 
wide,  the  only  means  of  access  to  offices  on  ei- 
ther side  of  it,  running  from  front  to  rear,  to 
restrain  erection,  by  another  tenant  in  conunon, 
of  a  wall  along  the  middle  of  the  hall;  the  in- 
jury being  a  material  and  continuing  one. 


Appeal  from  circuit  court,  Albemarle  county. 

Suit  by  Samuel  B.  Woods  against  J.  B. 
Barly  for  injunction.  Decree  for  defendant 
Complainant  appeals.   Reversed. 

John  R  Moon  and  James  H.  Oilmore,  for 
appellant  O.  W.  Allen  and  Daniel  Harmon, 
for  appellee. 

CARDWELL,  J.  This  is  an  appeal  from 
two  decrees  of  the  chrcuit  court  of  Albemarle 
county,  and  the  case  presented  is  as  follows: 

In  1848,  George  Carr  and  William  P.  Fariah 
bought  a  certain  lot  on  Court  street  (now 
North  Fifth  street),  in  the  city  of  Charlottee- 
vllle,  Va.,  from  the  executor  of  John  Winn, 
deceased.  Upon  this  lot,  and  a  short  time 
after  their  purchase,  Carr  and  Farish  built 
a  brick  house  containing  two  office  rooms, 
separated  by  a  passageway,  each  office  open- 
ing into  the  passage  by  a  door,  and  the  pas- 
sageway being  the  only  way  of  access  to  the 
offices  and  to  a  vacant  lot  in  the  rear,  as  the 
building  covers  all  the  front  of  the  lot  on 
North  Fifth  street.  On  July  1,  1867,  Farish 
conveyed  his  Interest  in  this  property  to  R, 
R.  Prentls  and  Charles  Wood,  describing  the 
property  as  **a  certain  brick  tenement  and 
lot  situated  upon  the  eastern  side  of  Fifth 
street,  in  the  town  of  Charlottesville,  and 
which  said  lot  Is  so  much  of  the  property 
that  was  conveyed  to  William  f.  Farish  and 
George  Carr  by  G.  W,  Southall,  executor  of 
John  Winn,  deceased,  by  deed  bearing  date 
December  11,  1848,  as  was  lately  occupied  by 
Judge  Alexander  Rives  as  a  law  office,  and 
which  is  now  so  occupied  by  Fishbume  Sl 
Carrington,  and  the  half  of  the  office  lately 
occupied  by  Judge  £.  R.  Watson,  and  now  by 
Prentls  &  Wood,  and  it  consists  of  the  offices 
themselves,  and  the  land  ground  which  they 
cover,  and  a  piece  of  land  five  feet  wide  in 
the  rear  of  them,  and  extending  back  in  an 
easterly  direction  to  an  alley,"  etc.  An  in- 
terest in  the  property  conveyed  by  this  deed 
is  now  claimed  by  successive  conveyances  by 
the  appellee,  J.  E.  Early.  George  Carr  re- 
1:alned  his  interest  in  the  property  until  hi& 
death,  in  188G.  After  his  death,  on  Novem- 
ber 12,  1890.  his  widow  and  executrix,  Linda 
P.  Carr,  conveyed  a  one-fourth  undivided  ia- 
terest  in  the  lot  and  building  to  Samud  B. 
Woods  and  Lewis  D.  Aylett,  who  also  pur- 
chased by  a  subsequent  deed,  on  the  22d  of 
January,  1891,  another  interest  in  the  lot  and 
building,  one-half  of  the  upper  office,  from  C. 
D.  Fishbume,  one  of  the  grantees  of  the 
Farish  interest  The  deed  from  George  Garr's 
executrix,  of  November  12,  1890,  to  Woods 
and  Aylett,  describes  the  property  conv^ed 
thereby  as  "a  one-fourth  undivided  interest 
in  the  lot  and  brick  building,  used  as  an 
office,  located  at  No.  206  North  Fifth  street, 
east  (formerly  known  as  'Court  Street'),  be- 
tween Market  and  Jefferson  streets,  the  other 
three-fourths  undivided  interest  in  the  prop- 
erty hereby  conveyed  belonging  to  O.  D. 
Fishbume."    The    deed   from    C.    D.    Fish- 
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borne  and  wife,  of  January  22,  1801,  to 
Woods  and  Aylett,  describes  the  property 
conveyed  as  "an  undivided  half  Interest  in 
the  law  office  now  occupied  by  said  Woods 
and  Aylett,  with  which  the  land  attached 
thereto  was  till  recently  owned  Jointly  by 
said  Flshbume  and  the  late  George  Carr, 
deceased.  The  property  of  which  this  is  an 
undivided  half  now  conveyed  Is  described  aa 
follows:  Beginning  at  the  northwest  comer 
of  said  property;  thence,  along  Oourt  street, 
southward  20  feet  6  inches,  to  a  line  passing 
eastward  and  westward  through  the  center 
of  the  passage  or  hall,  which  is  between  said 
office  of  Woods  and  Aylett  and  the  law  office 
of  G.  D.  Flshbume;  thence  eastward,  along 
said  line,  86  feet  9  inches,  to  an  alley  parallel 
with  Court  street,  referred  to  in  the  deed  of 
W.  P.  Farish  and  wife  to  Prentis  and  Wood, 
dated  Ist  of  July,  1867;  thence  northward 
20  feet  6  Inches;  thence  35  feet  5  inches,  to 
the  beginning,— provided  that,  so  long  as  the 
interior  walls  of  the  building  in  which  the 
two  law  offices  aforesaid  are  remain  un- 
changed, the  said  passageway  or  hall  shall 
continue  for  the  Joint  use  and  benefit  of  the 
owners  of  the  two  offices  aforesaid." 

By  deed  dated  the  24th  day  of  April,  1896, 
Liewis  D.  Aylett  and  wife  conveyed  their 
Interest  in  the  property  to  Samuel  B.  Woods, 
describing  it  as  being  **the  undivided  half 
part  of  the  lot  and  building  at  No.  206  Fifth 
street,  Charlottesville,  Va.,  being  the  same 
conveyed  to  the  said  Woods  and  Aylett  by 
George  Carr's  executrix,  by  deed  dated  the 
12th  day  of  November,  1890,  •  ♦  •  and  by 
C.  D.  Fishburne,  by  deed  dated  January  22, 
1891.    •    •    •'• 

The  deed  from  J.  B.  Early's  Immediate  gran- 
tor of  the  20th  of  November,  189G,  conveys  to 
J.  B.  Early  aU  of  C.  D.  Fishburne's  then  inteiv 
est  in  the  property,  and  describes  it  as  follows: 
"The  following  real  estate  In  the  city  of  Char- 
lottesville, on  the  east  side  of  Fifth  street  (for- 
merly Court  street),  consisting  of  the  brick  of- 
fice now  occupied  by  the  said  Early  with  the 
vacant  lot  in  rear  of  it,  the  said  property 
being  a  part  of  the  property  conveyed  by  John 
Wood,  Jr.,  and  wife  to.sald  C.  D.  Flshbume,  by 
their  deed  dated  27th  of  AprU,  1876,  recorded, 
etc.  Ibis  property  which  is  now  sold  to  said 
Early  Is  bounded  on  the  north  by  a  line  ex- 
tending through  the  center  of  the  hall  or  pas- 
sage which  separates  the  office  now  sold  from 
the  office  occupied  by  Samuel  B.  Woods,  from 
Court  street  eastward  to  what  was  described  In 
deed  from  W.  P.  Farish  and  wife  to  Prentis 
and  Wood,  dated  1st  of  July,  1867,  •  •  ♦ 
as  an  alley  common  to  this  and  other  lots,  36 
feet  9  Inches  from  said  Court  street,"  etc. 

With  their  respective  Interests  in  the  proper- 
ty acquired  as  above  stated,  the  ai)pellant,  Sam- 
uel B.  Woods,  was  in  April,  1807,  occupying 
what  is  called  the  upper  office,  and  appellee,  J. 
B.  Early, the  lower  office;  and  appellee,  declin- 
ing all  overtures  of  appellant  to  have  an  equi- 
table partition  of  the  building  and  lot  owned 
by  them,  or  to  permit  the  appellant  to  unite 


with  him  In  repairing  or  altering  the  building, 
proceeded  to  take  off  the  door  entering  the 
front  of  the  passage,  to  cut  the  brick  wall,  and 
to  divide  the  fioor  of  the  passageway  through 
the  middle^  with  the  view  of  altering  and  re- 
modeling the  office  claimed  and  occupied  by 
him;  whereupon  appellant  presented  his  bill  of 
complaint  (alleging  all  of  the  fbregoing  facts, 
and  that  he  would  be  Irreparably  Injured  by  the 
proposed  changes  in  the  building)  to  the  Judge 
of  the  drcuH  court  of  Albemarle  county,  pray- 
ing an  injunction  to  restrain  J.  B.  Early  from 
injuring  and  destroying  or  tearing  to  pieces  any 
part  of  the  passageway  between  the  offices  oc- 
cupied by  the  complainant  and  defendant  re- 
spectively, ajs  aforesaid,  or  the  walls  or  door- 
ways thereof,  and  from  taking  exclusive  pos- 
session of  any  part  of  the  passageway,  and 
that  B3arly  be  required  to  replace  the  door  and 
repair  the  damage  already  done  to  the  build- 
ing; and  the  Judge  of  the  drcuit  court  award- 
ed an  injunction  according  to  the  prayer  of  the 
bllL 

Upon  the  coming  in  of  the  answer  of  the  de- 
fendant, the  cause  was  beard  at  the  May  term 
of  the  circuit  court,  on  the  bill,  demurrer,  and 
answer,  Joinder  in  demurrer,  general  replication 
to  the  answer,  affidavits,  and  documentary  evi- 
dence; and  the  circuit  couri  overruled  the  de- 
murrer, but  dissolved  the  injunction,  at  the 
cost  of  the  plaintiff,  giving  him  leave,  how- 
ever, to  ffie  a  petition  for  a  rehearing  of  the 
decree,  or  a  bill  of  review,  within  15  days  there- 
after. 

The  petition  to  rehear  was  ffied,  and  asked 
to  be  considered  also  as  a  bill  of  review;  and, 
the  defendant  having  ffied  his  answer  thereto. 
the  cause  was  submitted  by  consent  to  the 
Judge  of  the  circuit  court  for  decision  and  de- 
cree hi  vacation.  On  August  18, 1897,  the  cir- 
cuit court,  by  its  decree,  hi  vacation,  refused 
to  rehear  the  decree  entered  hi  the  cause  at  the 
May  term,  1897,  and  dismissed  the  petiti(m  or 
bin  of  review,  with  costs  to  the  defendant 

The  case  here  will  be  considered  upon  the 
record  as  it  stood  at  the  May  term,  1897.  The 
petition  to  rehear  the  decree  then  made  could 
not  have  been  treated  as  a  bffi  of  review  as 
the  decree  of  the  May  term  was  not  a  final  de- 
cree; and  as  the  petition  to  rehear  did  not  al- 
lege the  discovery  of  new  and  important  testi- 
mony not  known  or  accessible  to  petitioner  be- 
fore the  former  hearing,  and  pointed  out  no 
error  upon  the  face  of  the  former  decree,  it  was 
properly  dismissed. 

The  defense  relied  on  by  appellee  in  his  an- 
swer to  the  orlghial  bill  was  that  there  had 
been  at  some  time  a  parol  agreement  of  parti- 
tion of  the  property  hi  question  between  Wil- 
liam P.  Farish  and  George  Carr,  or  between 
thehr  grantees,  and  that,  if  this  were  not  true, 
appellee,  being  the  grantee  of  0.  D.  Flshbume, 
had  a  right  to  change  the  inner  walls  of  the 
building  in  question,  because  C.  D.  Flshbume 
had  reserved  that  right  to  hhnself  in  the  deed 
from  him  to  Woods  and  Aylett,  of  January  22, 
1891;  and  the  circuit  court  seems  to  have 
taken  this  view  of  the  case  when  it  dissolve ' 
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the  inJtiDCtloQ.  Be  this,  however,  as  it  may, 
we  are  of  opinion  that  the  injunction  should 
not  have  been  dissolved.  If  the  contention 
that  there  liad  been  at  some  time  a  parol  agree- 
ment of  partition  of  this  property  between 
William  P.  Parish  and  George  Carr,  or  be- 
tween their  grantees,  is  not  abandoned,  there 
is  nothing  in  the  record  to  sustain  such  a  con- 
tention. 

The  appellee  concedes  in  his  answer  to  the 
original  bill  that  appellant  is  the  owner  of  a 
three-fourths  interest  in  the  office  occupied  by 
appellant,  while  appellant  contends  for  an  un- 
divided interest  hi  the  whole  property.  They 
are  unquestionably  tenants  in  conmion  of  an 
undivided  piece  of  property,  and  neither  has 
the  right  to  alter  or  change  the  property  to  the 
hijury  of  the  other  without  his  assent. 

The  deeds  of  conveyance  leading  up  to  the 
present  ownership  of  the  property  in  appellant 
and  appellee  convey,  in  most  instances,  an  un- 
divided interest  in  one  or  the  other  of  the  offi- 
ces, and  in  none  of  them  are  restrictions  put 
upon  the  use  of  the  passageway  by  the  owners 
or  occupants  of  the  ofQces  unless  4t  be  the  deed 
from  G.  D.  Fishburne  and  wife  to  Woods  and 
Aylett,  of  January  22,  1891;  and  we  do  not 
think  that  deed  admits  of  the  construction  con- 
tended for  by  appellee,  namely,  that  it  gave 
C.  D.  fishburne,  or  his  grantee,  the  right  to 
alter  the  inner  walls  of  the  building,  and  de- 
stroy the  common  use  of  the  passageway  at 
will.  The  contrary  Is  the  true  construction  of 
that  deed;  that  is  to  say,  the  inner  walls  of  the 
building  could  not  be  changed  by  either  party 
in  interest  without  the  consent  of  the  other. 
It  does  not  matter  by  what  description  the 
different  interests  in  this  property  were  convey- 
ed; the  conveyance  carried  to  the  grantee  or 
grantees  only  an  undivided  interest  in  the  prop- 
erty.   Gox  V.  McMullhi,  14  Grat.  82. 

The  evidence  is  conclusive  that,  from  the 
time  the  building  was  erected,  the  passage- 
way has  been  used  in  common  by  the  occu- 
pants of  both  the  offices,  and  appellant, 
while  occupying  his  present  office  as  a  ten- 
ant, and  since  he  acquired,  by  purchase,  an 
interest  in  the  property,  has  had  uninter- 
rupted use  of  the  passageway,  without  his 
right  to  do  so  being  questioned,  up  to  the 
time  that  appellee  began  to  make  his  pro- 
posed changes  in  the  building;  and  it  is  also 
fully  shown  that  to  permit  appellee  to  make 
the  alterations  in  the  building  that  he  pro- 
poses would  materially  injure  the  property 
rights  of  appellant  in  this  building.  It  is 
not  enough  to  say  that  the  building  that  ap- 
pellee proposes  to  erect  would  enhance  the 
value  of  the  property  around  it,  or  that  ap- 
pellant would  have  sufficient  access  to  his 
property.  The  question  is,  would  he  be 
materially  injured  by  the  proposed  altera- 
tions of  the  building?  His  right  to  the  use 
of  the  passageway  arises,  not  from  neces- 
sity or  by  prescription,  but  by  contract  If 
it  were  conceded,  therefore,  that  the  pro- 
viso in  the  deed  from  G.  D.  Fishburne  to 
Woods   and   Aylett,   of  January   22,    1891, 


meant,  aa  claimed  by  appellee,  that  either 
party  could,  at  pleasure,  destroy  the  rights 
of  the  other  in  the  passageway,  by  simply 
making  some  alteration  in  one  interior  wall, 
still  this  provision  is  but  in  the  nature  of  a 
limitation  of  the  estate  conveyed,  and  the 
limitation  Cannot  be  extended  beyond  the  es- 
tate conveyed.  It  could  not  affect  the  title 
that  appellant  had  already  acquired  from 
the  Garr  estate  to  a  one-fourth  interest  in 
the  property.  Appellee  concedes  that  appel- 
lant acquired  title  from  the  Garr  estate  to 
one-half  of  the  office  he  (appellant)  occupied. 

The  design  of  this  building  erected  by 
Garr  and  Parish,  as  before  stated,  was  such 
as  to  make  the  passageway  a  necessary  ease- 
ment for  the  benefit  of  both  offices,  and  as 
an  approach  to  the  vacant  ground  in  the 
rear;  and  it  was  used  for  this  purpose  for 
more  than  30  years  prior  to  the  time  when 
appellee  acquired  an  interest  in  the  property. 
Fishburne,  appellee's  grantor,  never  raised 
any  question  that  the  owners  of  the  prop- 
erty had  the  right  to  the  Joint  use  of  the 
passageway.  He  has  testified  in  this  case, 
and  does  not  pretend  to  give  such  interpre- 
tation to  the  proviso  in  his  deed  to  Woods 
and  Aylett  of  January  22,  1891,  as  Is  con- 
tended for  by  counsel  for  appellee.  It  ap- 
pearing, then,  that  appellant  and  appellee 
are  tenants  In  common  of  the  property  in 
question,  and  that  the  alterations  in  the 
building  proposed  by  appellee  would  mate- 
rially damage  the  property  of  appellant,  the 
only  question  remaining  is  whether  a  bill 
for  an  Injunction  would  lie  in  such  a  case. 

Mr.  Justice  Story  says:  "Where  easements 
or  servitudes  are  annexed  by  grant  or  cove- 
nant or  otherwise  to  private  estate,  •  •  • 
the  due  enjoyment  of  them  will  be  protected 
against  encroachments  by  Injunction.**  2 
Story,  Eq.  Jur.  §  927. 

It  was  said  by  Judge  Burks  in  Sanderlin 
V.  Baxter,  76  Va.  305:  "Damages  in  repeated 
suits  would  not  compensate  in  such  a  case. 
The  injury  is  irreparable,  and  calls  for  a  pre- 
ventive remedy,  such  as  a  court  of  equity 
only  can  furnish.  That  court  constantly  In- 
terposes by  injunction  where  the  injury  is 
of  that  character.  By  the  term  'Irreparable 
injury'  it  is  not  meant  that  there  must  be 
no  physical  possibility  of  repairing  the  in- 
Jury;  all  that  is  meant  is  that  the  injury 
would  be  a  grievous  one,  or,  at  least,  a  ma- 
terial one,  and  not  adequately  reparable  In 
damages."  See,  also,  Kerr,  InJ.  c.  15,  p. 
199,  §  1;  Manchester  Gotton  Mills  v.  Town 
of  Manchester,  25  Grat  825,  828;  Switzer  v. 
McCuUoch,  76  Va.  777;  Anderson  v.  Har- 
vey's Heirs,  10  Grat  386,  398;  Rakes  r. 
Manufacturing  Go.  (Va.)  22  S.  E.  498,  499. 

The  very  construction  of  this  building,  as 
we  have  seen,  shows  that  it  was  never  in- 
tended that  the  passageway  might  be  cut  in 
two,  and  that  it  cannot  be  done  without 
great  Injury;  and  the  evidence  further  shows 
that,  if  changed  according  to  the  plans  of 
appellee,   appellant   would   have  to   knock 
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down  his  brick  wall,  and  change  the  whole 
interior  of  his  office,  or  have  no  access  either 
to  his  office  or  to  the  vacant  ground  In  the 
rear,  except  by  making  a  door  in  the  front 
of  his  office  opening  immediately  on  the 
street,  or  else  haye  only  a  three-foot  passage- 
way, either  to  the  inner  door  of  his  office  or 
to  the  vacant  gronnd  in  the  rear.  The  con- 
tention of  appellee  that,  if  his  proposed 
change  did  destroy  appellant's  hallway,  he 
could,  with  small  expense,  cut  his  brick  wall, 
and  put  a  door  from  the  street  into  his  of- 
fice, is  unreasonable,  and  equity  will  not 
sustain  such  a  contention. 

We  agree  with  counsel  for  appellant  that 
it  does  not  stand  to  reason  that  a  six-foot 
passageway  which  the  builders  of  these  of- 
fices considered  necessary  to  the  offices  when 
CharlottesYiUe  was  a  village  is  too  wide  as  a 
passage  when  the  place  has  become  a  popu- 
lous city.  To  cut  the  passageway  in  half, 
and  restrict  appellant  to  the  use  of  only  a 
three-foot  passageway,  it  will  readily  be 
seen,  would  not  only  materially  injure  him 
as  a  part  owner  of  the  six-foot  passageway, 
but  the  injury  would  be  a  continuing  one.  This 
being  clearly  so,  his  remedy  by  Injunction  was 
proper. 

It  is  contended  by  appellant  that  this  court 
should  not  only  reinstate  the  injunction 
awarded  in  the  cause,  but  should  finally  de- 
termine the  case  on  this  appeal  by  perpetuat- 
ing the  injunction.  We  are  of  opinion,  how- 
ever, that  upon  the  record  as  it  stood  when 
the  circuit  court  dissolved  the  injunction  at 
the  May  term,  1807,  the  decree  of  that  court 
should  have  been  to  overrule  the  motion  to 
dissolve  the  injunction,  and  to  continue  the 
cause  for  a  hearing  upon  its  merits. 

The  decree  of  this  court,  therefore,  will  be 
to  reinstate  the  injunction,  with  costs  to  ap- 
pellant, and  remanding  the  cause  to  the  cir- 
cuit court  for  such  further  proceedings 
therein  as  may  appear  in  accordance  with 
this  opinion. 
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HIGH  et  al.  v.  CANDLBK. 

(Supreme  Court  of  Georgia.     Nov.  26,   1897.) 

AppSAir-LoBT  Bill  or  Exobptionb— Ebtablish- 

MBKT. 

Before  a  bill  of  exceptions  becomes  an  of- 
fice paper  of  the  supreme  court,  so  as  to  be 
established  here  as  a  lost  paper,  it  must  affirma- 
tively appear  that  it  was  not  only  certified  by 
the  trial  judge,  and  filed  in  the  office  of  the 
clerk  of  the  court  below,  but  certified  as  the  orig- 
inal bill  of  exceptions,  so  as  to  be  ready  for 
transmission  to  this  court.  Until  this  is  done. 
it  is  exclusively  an  office  paper  of  the  trial 
court,  although  the  case  itself  be  no  longer  pend- 
ing there. 
(Syllabus  by  the  Court) 

Action  between  J.  M.  High  &  Ck>.  and  Allen 
D.  Candler,  -to  establish  by  copy  a  lost  bill 
of  exceptions.    Denied. 

Dean  &  Hobbs,  for  plaintifl!a  J.  B.  Estes, 
for  defendant. 


SIMMONS,  0.  J.  It  appears  that  J.  M.  High 
&  Co.  lost  their  case  in  the  city  court  of  Hall 
county.  They  made  a  motion  for  a  new  trial, 
which  was  overruled.  They  made  out  a  bill 
of  exceptions  to  the  overruling  of  the  motion, 
which  was  certified  by  the  judge  who  had 
decided  the  case,  and  filed  with  the  clerk  of 
the  court,  and  service  was  acknowledged  by 
the  opposite  counsel.  Before  it  was  trans- 
mitted to  this  court,  or  was  ready  to  be  so 
transmitted,  it  was  lost  Counsel  applied  to 
this  court  to  establish  a  copy  of  the  bill  of 
exceptions,  setting  out  the  copy  sought  to  be 
established.  The  above-recited  facts  appear- 
ed in  the  motion.  The  question  is  whether, 
under  the  facts  recited,  this  court  has  juris- 
diction to  establish  the  lost  paper.  After 
careful  consideration,  we  have  come  to  the 
conclusion  that  it  has  not  jurisdiction  to  do 
so.  The  law  requires  that,  after  a  judge  has 
certified  the  bill  of  exceptions,  it  shall  be 
filed  in  the  office  of  the  clerk  of  the  court 
where  the  case  was  tried,  and  hi  10  days 
from  the  date  of  such  filing  it  shall  be  the 
duty  of  the  clerk  to  make  out  a  copy  of  the 
bill  of  exceptions,  together  with  a  complete 
transcript  of  the  duly-specified  portions  of 
the  record  in  such  case.  Such  transcript,  to- 
gether with  the  original  bill  of  exceptions, 
the  derk  shall  transmit,  together  with  a  cer- 
tificate, upon  or  attached  to  the  bill  of  ex- 
ceptions, that  the  same  is  the  true,  original 
bill  of  exceptions  in  such  case,  to  the  next 
term  of  the  supreme  court  A  copy  of  the  bill 
of  exceptions  shall  be  retained  in  the  office 
of  the  clerk  of  the  court  We  think,  there- 
fore, that  before  such  a  bill  of  exceptions  be- 
comes an  office  paper  of  this  court,  so  as  to 
be  established  here  as  a  lost  paper,  it  must 
not  only  affirmatively  appear  that  It  was 
certified  by  the  judge,  and  filed  in  the  office 
of  the  clerk  of  the  court  below,  but,  further, 
that  the  clerk  certified  It  as  the  true,  original 
bill  of  exceptions.  Before  this  Is  done  by  the 
clerk,  the  bill  of  exceptions  is  not  ready  for 
transmission  to  this  court.  He  must  not  only 
certify  that  it  is  the  true,  original  bill  of  ex- 
ceptions, but  must  retain  a  copy  in  his  office. 
When  all  this  has  been  done  by  him,  the  bill 
of  exceptions  is  ready  for  transmission;  and, 
if  lost  before  It  arrives  here,  It  is  such  a  paper 
as  can  be  established  by  this  court,  whether 
lost  or  destroyed  before  or  after  the  derk 
actually  transmits  it,  as  in  either  event  a 
copy  of  it  should  be  in  the  office  of  the  derk. 
While  it  is  true  that  after  the  judge  has  cer- 
tified it,  and  it  is  ffied  in  the  derk's  office, 
the  case,  by  operation  of  law,  comes  to  this 
court,  it  is  also  true  that  the  papers  in  the 
case  do  not  bdong  to  this  court  until  they 
are  transmitted  here,  or  are  ready  for  trans- 
mission. They  remain  office  papers  In  the 
court  below,  in  the  custody  of  the  clerk.  The 
case  of  Wade  v.  Graham,  59  Ga.  642,  relied 
upon  by  counsel  for  movant,  does  not  con- 
flict with  this  ruling.  In  that  case  It  appears 
that  the  bill  of  exceptions  and  transcript  of 
the  record  were  lost  in  their  transmission  te 
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this  court;  aaa  Warner,  Q.  J.,  said  that  it 
waa  the  duty  of  counsel,  after  they  had  as- 
certained that  the  papers  had  been  lost  in 
transmission*  to  have  at  once  applied  to  this 
court  for  an  order  to  establish  copies  thereof 
from  those  on  file  In  the  clerk's  office  in  the 
court  below,  which  would  furnish  the  best 
evidence  of  tho  contents  of  the  lost  originals. 
In  the  case  of  McDaniel  y.  Brakefleld,  66  Ga. 
249,  it  also  appears  that  the- papers  had  been 
lost  in  their  transmission  to  this  court  It 
waa  there  said  that  copies  could  be  establish- 
ed under  such  circumstances,  if  the  papers 
failed  to  arrive  here;  but  the  court  express- 
ly declined  to  rule  whether  it  should  be  in 
this  court,  or  in  the  court  below.  Had  it  ap- 
peared in  the  present  case  that  the  clerk  had 
certified  the  original  bill  of  exceptions,  and 
had  retained  a  copy  in  his  office,  we  should 
not  have  hesitated  to  grant  an  order  to  es- 
tablish the  lost  bill  of  exceptions  here,  fol- 
lowing the  ruling  in  Wade  v.  Graham,  supra; 
but,  inasmuch  as  this  fact  does  not  appear, 
we  think  the  better  practice  is  to  hold  that 
the  paper  was  an  office  paper  of  the  court 
below,  and  not  of  this  court,  and  that  It 
should  be  established  in  that  court,  and  not 
in  this.  Motion  denied.  All  the  Justices  con- 
curring. 

aOO  Ga.  fi03)  

SEBMAN  V.  SGHULTZB. 
(Supreme  Court  of  Georgia.     March  22,  1897.) 
Mbobakics'  Liens  —  Propbbtt  Subject  —  Sidb- 

WALK8. 

Inasmuch  as  statutes  allowing  liens  in  favor 
of  certain  persons  and  classes  of  persons  are  In 
derogation  of  the  common  law,  and  therefore  are 
to  be  strictly  construed,  the  statute  of  tills  state 
allowing  liens  in  tevor  of  contractors  "for  work 
done  and  material  furnished  in  building,  repair- 
ing, or  improving  any  real  estate  of  their  employ- 
err'  cannot  be  field  to  authorise  a  lien  in  favor 
of  snch  persons  for  paving  a  sidewalk  in  a  pub- 
lic street  adjacent  to  the  lot  of  the  employer, 
but  which  of  itself  constitutes  no  part  of  a  build- 
ing constructed  under  the  same  contract  of  em- 
ployment under  which  such  sidewalk  was  laid. 
(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Chatham  county; 
R.  Falligant,  Judge. 

.  Action  by  William  Schultze  against  Henry 
I.  Seeman  to  foreclose  a  mechanic*s  lien. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

A.  0.  Wright,  for  plaintiff  in  error.  R.  R. 
Richards,  for  defendant  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Seeman  owned  a  lot  in  the  city  of 
Savannah,  at  the  comer  of  Lincoln  and  Henry 
streets.  He  made  a  contract  with  one  Steln- 
acher,  by  which  the  latter  was  to  build  two 
houses  upon  this  lot,  and  to  build  certain  fen- 
ces and  sheds,  and  to  pave  the  sidewalk  in 
front  of  the  houses.  The  contract  to  build  the 
fences  and  sheds  and  to  pave  the  sidewalk 
was  subsequent  to  the  contract  for  building  the 
houses.    Steinacher  employed  William  Schultze 


to  pave  the  sidewalk,  and  upon  the  comple- 
tion of  the  contract  of  pavhig  Schultie  filed 
and  had  recorded  his  Hen  upon  the  lot,  and, 
his  demand  not  being  paid,  he  commenced  a 
proceeding  in  a  Justice's  court  to  foreclose  his 
lien.  What  was  done  with  the  case  in  the 
Justice's  court  does  not  appear  upon  the  rec- 
ord. It  does  appear,  however,  that  it  was 
appealed  to  the  superior  court,  and  that  in 
the  trial  in  that  court  the  plaintiff,  under  the 
charge  of  the  Judge,  had  a  verdict  estabiish- 
tng  his  lien.  The  defendant  made  a  motion 
for  a  new  trial  upon  several  grounds,  and^  the 
motion  being  overruled,  he. excepted. 

The  controlling  question  in  the  case  is 
whether  SGhult2se,  a  mechanic,  under  the  law 
of  this  state,  had  a  lien  on  the  land  of  the 
defendant  for  laying  down  a  sidewalk  on  a 
public  street  in  front  of  and  adjacent  to  the 
hmd.  The  defendant  in  the  court  below  con- 
tended and  requested  the  court  to  charge  the 
Jury  that  a  mechanic  had  no  such  lien,  lliis 
charge  the  court  refused  to  give,  but,  on  the 
contrary,  charged  '*that,  if  you  find  from  the 
evidence  that  Mr.  Seeman  conlzacted  with 
Steinacher  to  erect  houses  upon  the  lot  In 
question,  and  also  make  an  additional  contract 
with  Steinacher  to  put  additions  to  said 
houses,  build  fences,  and  lay  pavements  as 
part  of  the  contract  for  the  improvements  of 
said  real  estate,  and  the  plaintiff  was  employ- 
ed by  said  Steinacher  to  lay  Die  pavement 
about  said  real  estate  under  said  contract, 
that  upon  completion  of  said  subcontract  he 
would  be  entitled  to  a  lien  under  section  1979 
of  the  Gode,  if  the  same  was  perfected  accord- 
ing to  the  statute."  The  section  referred  to 
(now  section  2801  of  the  C^vir  Gode)  dedares 
that  "all  mechanics  of  every  sort,  who  have 
taken  no  personal  security  therefor,  shall,  for 
work  done  and  material  furnished  in  building, 
repairing  or  improving  any  real  estate  of  their 
employers,  ♦  •  •  each  have  a  special  lien 
on  such  real  estate,"  etc.  Gounsel  on  both 
sides,  in  the  argument  here,  cited  several  cases 
to  sustain  their  contentions  upon  this  ques- 
tion. In  our  inves^ation  of  the  authorities 
we  have  found  a  good  many  more.  The  cases 
cited  by  counsel  and  those  we  have  found  are 
all  decided  upon  the  peculiar  phraseology  of 
the  different  statutes  passed  by  the  several 
states.  In  the  case  of  Kenney  v.  Apgar,  93 
N.  Y.  539,  the  court  of  appeals  of  New  York, 
following  the  case  of  Moran  v.  Ghase,  52  N. 
Y.  346,  held  that  a  mechanic  had  a  lien  upon 
real  estate  for  paving  the  sidewaUc  adjacent 
thereto  under  the  statute  of  New  York  which 
gives  a  lien  upon  land  for  work  done  and  ma- 
terials furnished  in  the  construction  of  build- 
ings and  the  appurtenances  of  buildings.  In 
the  cases  above,  the  court  held  that  a  side- 
walk might  be  considered  an  appurtenance  of 
a  building,  and  that,  therefore^  a  mechanic 
who  laid  one  was  entitled  to  his  lien.  Tlie 
supreme  court  of  Illinois,  in  eonstming  the 
statute  of  that  state  which  gives  a  lien  tx 
"erecting  or  repairing  any  building,  or  the 
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appurteuancef}  of  any  building,  on  such  iniyl 
or  lot,"  decided  that  a  mechanic  could  not  have 
a  lien  under  that  statute  for  paving  a  sidewalk 
in  front  of  the  lot.  Parmlee  v.  Hambleton,  19 
IlL  615.  Other  decisions  might  be  cited  to  show 
the  different  rulings  of  the  different  courts  un- 
der statutes  of  different  states.  See  Bolsot, 
Mech.  Liens,  8  110,  where  a  number  of  the 
cases  are  cited.  Statutes  giving  liens  in  favor 
of  mechanics  and  others  are  in  derogation  of 
common  law,  and,  under  the  rulings  of  this 
court  in  various  cases,  must  be  construed 
strictly.  Construing  strictly  the  above-recit- 
ed section  of  the  Code,  we  think  that  a  me- 
chanic who  lays  a  sidewalk  tn  front  of  real 
estate  of  his  employer  is  not  entitled  to  a  lien 
therefor  on  the  real  estate.  The  lien  Is  giv- 
en for  building,  repairing,  or  Improving  any 
real  estate,  which  we  think  means  that  the 
boildlng,  repairs,  or  improvements  must  be  up- 
on the  real  estate  Itself  in  order  to  give  a 
mechanic  a  lien.  The  sidewalk  of  a  public 
street  Is  not  upon  the  real  estate  of  the  owner 
of  the  adjacent  lot  Paving  the  sidewalk  Is 
an  Improvement  to  the  public  street,  and  fa- 
cilitates the  passage  of  pedestrians  in  front  of 
the  lot,  but  it  cannot  be  said  In  law  that  it 
improves  the  real  estate.  It  is  made  as  much 
or  more  for  the  benefit  of  the  public  than  It 
to  for  the  benent  of  the  owner  of  the  lot  In 
our  opinion,  it  does  not  Improve  the  lot  any 
more  than  does  the  paving  of  the  street  in 
front  thereof.  If  a  mechanic  is  entitled  to  a 
lien  for  paving  the  sidewalk,  it  seems  to  us 
that  he  should  also  be  entitled  to  a  lien  for 
paving  the  street  Paving  Is  usually  regulat- 
ed largely  by  the  municipal  government.  It 
either  paves  the  sidewalk,  or  requires  the 
owner  of  the  lot  to  do  so.  If  the  city  author- 
ities pave  it  an  assessment  Is  levied  against 
the  owner  for  the  cost;  if  he  paves  it  himself, 
he  pays  for  it  It  does  not  appear  in  the  rec- 
ord of  this  case  whether  the  fee  of  the  owner 
extended  to  the  middle  of  the  street  and  In- 
cluded the  sidewalk,  or  whether  the  fee  of 
the  whole  street  including  the  sidewalk.  Is  in 
the  city  or  state.  Under  our  statute  we  think 
this  would  make  no  difference,  for  In  neither 
case  would  paving  the  sidewalk  be  an  im- 
provement upon  the  real  estate  itself.  In 
some  states  the  courts  have  decided  that  if  a 
house  is  built  upon  a  street  and  the  cellar 
of  the  house  extends  under  the  sidewalk,  a 
mechanic  could  have  a  Hen  for  placing  upon 
the  sidewalk  an  illuminating  pavement.  Per- 
haps this  would  be  true  under  our  statute, 
for  the  cellar  would  be  part  of  the  building 
erected  upon  the  lot  although  it  extended  un- 
der the  sidewalk,  and  the  illuminating  pave- 
ment would  be  an  Improvement  thereon. 
There  was  nothing  of  the  kind  in  this  case. 
The  claim  Is  simply  for  paving  the  sidewalk 
In  the  ordinary  way.  The  state  of  Iowa  has 
a  lien  law  expressed  In  almost  the  same  words 
as  those  of  our  statute,  and  In  the  case  of 
Coenen  v.  Staub,  74  Iowa,  32,  36  N.  W.  877, 
It  was  held,  under  facts  quite  similar  to  those 


of  the  present  case,  that  the  Improvement  of  a 
sidewalk  was  not  upon  the  land  sought  to  be 
charged,  and  was  for  the  public,  rather  than 
private,  benefit  and  that  the  statute  gave  no 
Uen  for  paving  a  sidewalk*  Judgment  re- 
versed. 

-    -  (100  Qa.  600) 

FLORIDA  CENT,  ft  P.  R.  00.  v.  JUDGB. 

(Supreme  Court  of  Georgia.     March  22,  1897.) 

&AlLaOAD3^FAlLUBB  TO   KbBP  CATTLE    GUAKDS^ 

Injuri  to  Cuops. 

1.  Relatively  to  one  who  is  not  the  owner  of 
cultivated  lands  through  which  the  track  of  a 
railroad  company  runs,  such  company  ia  under 
no  duty,  whether  the  notice  provided  for  by  the 
act  approved  November  11,  1889  (see  Acts  1889, 
p.  158),  be  given  by  the  owner  or  not  to  erect, 
keep,  or  maintain  cattle  guards  for  the  protec- 
tion of  crops  growing  npon  such  lands.  For  a 
breach  of  duty  imposed  by  that  statute  the  own- 
er of  the  lands,  only,  is  entitled  to  maintain  an 
action. 

2.  This  action  havhig  been  institnted  by  a  per- 
son other  than  the  owner  of  the  premises,  he  was 
not  under  the  act  entitled  to  recover}  and,  there 
being  no  allegation  of  such  a  contract  upon  the 
part  of  the  railroad  company  with  the  person  al- 
leged to  have  been  damaged  as  would  impose  up- 
on it  the  duty  to  keep  and  maintain  a  cattle 
guard  at  the  point  in  question,  upon  a  general 
demurrer  to  the  declaration,  the  action  should 
have  been  dismissed. 

3.  The  above  rulings  render  unnecesaary  fur- 
ther examination  of  the  assignments  upon  errors 
alleged  to  have  been  committed  at  the  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannsli;  T.  M. 
Norwood,  Judge. 

Action  by  William  Judge  against  the  Flori- 
da Central  &  Peninsular  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

Denmark,  Adams  &  Freeman,  for  plaintiff 
In  error.  W.  M.  Heyward,  for  defendant  In 
error. 

ATKINSON,  J.  Under  the  provisions  of 
the  act  of  the  general  assembly  ap|Hn>Ted 
November  U,  1889,  the  plaintiff  brought  an 
action  against  the  defendant  alleging  that 
it  had  damaged  him  in  the  sum  of  $1,000. 
He  alleged:  That  for  many  years  past  he 
had  been  engaged  in  conducting  a  farm  upon 
a  tract  of  land  owned  by  his  father.  That 
this  farm  was  crossed  by  the  track  and 
right  of  way  of  the  defendant  company, 
which  ran  diagonally  through  the  cultivated 
fields  upon  that  farm  for  about  a  half  mile; 
and  there  being  no  stock  law  of  force  in  the 
county  in  which  the  farm  was  situate,  and 
the  defendant  failing  to  fence  its  tract  so 
as  to  protect  the  crops  thereon  against  depre- 
dations of  stock,  it  became  the  duty  of  the 
defendant  to  erect  and  maintiUn  on  the 
track  and  right  of  way,  at  the  points  of  en- 
trance and  exit  npon  and  from  said  farm, 
safe,  proper,  and  efficient  cattle  guards. 
That  in  consequence  of  such  failure,  domes- 
tic animals  of  various  kinds  entered  upon 
his  crops,  and  destroyed  them,  to  his  great 
damage.     That  he  notified  the  officials  of 
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the  defendant  of  the  defective  condition  of 
the  cattle  guards  which  they  had  erected  at 
the  points  above  Indicated,  and  the  conse- 
quent damage  to  his  crops,  and  they  prom- 
ised him  several  times  to  remedy  It,  but  they 
failed  and  neglected  to  do  so.  Owing  to  this 
neglect,  his  entire  crop  for  the  season  of 
1894  was  eaten  up  and  destroyed  by  a  num- 
ber of  roaming  hogs,  which  came  Into  his 
field,  directly  over  and  upon  said  defective 
and  inefficient  cattle  guards,  despite  the  vig- 
orous and  continual  efforts  of  petitioner  to 
drive  them  out  Relying  upon  the  promises 
of  defendant  to  repair  the  defective  cattle 
guards,  he  planted  his  said  field  that  season 
with  the  usual  crop  of  rice,  potatoes,  corn, 
and  other  kinds  of  farm  produce,  and  that  they 
were  destroyed  by  the  Incursions  of  hogs,  and 
In  consequence  he  was  damaged  in  the  sum  of 
$1,000.  There  was  a  general  demurrer  filed  by 
the  defendant,  which  was  overruled;  and  the 
cause,  proceeding  to  trial,  resulted  In  a  verdict 
in  favor  of  the  plaintiff. 

1.  Under  the  view  we  take  of  the  questions 
made  in  this  case.  It  Is  unnecessary  to  con- 
sider any  other  than  the  assignment  of  error 
upon  the  Judgment  of  the  court  overruling 
the  general  demurrer.  The  act  which  Im- 
poses upon  the  railroad  company  the  duty 
to  keep  and  maintain  cattle  guards,  and  un- 
der which  this  action  was  brought,  after  pro- 
viding that  It  shall  be  the  duty  of  railroad 
companies  operating  lines  of  railroad  in  this 
state  to  buUd  and  maintain  at  their  own 
expense  on  each  side  of  every  public  road 
or  private  way  established  pursuant  to  law, 
and  on  the  dividing  line  of  adjoining  land- 
owners, where  the  railroad  may  cross  such 
public  roads,  private  ways,  or  dividing  lines, 
when  necessary  to  protect  said  lands,  good 
and  sufficient  cattle  guards,  upon  notice  by 
the  owner  to  the  railroad  company,  further 
provides  that,  if  such  railroad  company  shall 
fall  to  build  such  cattle  guards  within  the 
time  prescribed  by  the  act.  It  shall  be  liable 
to  the  owner  of  the  land  for  all  damages  re- 
sulting from  a  failure  to  so  build,  and  for 
each  day  elapsing  after  said  time,  until  such 
cattle  guards  are  built,  shall  be  liable  In  the 
sum  of  $25,  to  be  recovered  by  the  land- 
owner In  any  court  having  Jurisdiction  over 
the  same.  The  complaint  in  the  present 
case  Is  that  the  railroad  company  failed  to 
build  good  and  sufficient  cattle  guards,  and 
for  the  damages  resulting  from  such  failure 
this  action  is  brought.  It  will  be  seen,  by 
the  very  terms  of  the  act  Itself,  that,  rela- 
tively to  one  who  is  not  the  owner  of  culti- 
vated lands  through  which  the  track  of  a 
railroad  company  runs,  such  company  Is  un- 
der no  duty  to  build  or  maintain  the  cattle 
guards  In  question,  and  that  for  the  breach 
of  the  duty  Imposed  by  that  statute  the  own- 
er of  the  land,  only,  Is  entitled  to  maintain 
an  action. 

2,  8.  The  present  action  waa  not  brought 
by  the  owner  of  the  premises.  There  was  no 
allegation  of  any  contract  upon  the  part  of 


the  railroad  company  with  the  person  al- 
leged to  have  been  damaged,  such  as  would 
impose  upon  it  a  special  duty  to  him  of  keep- 
ing and  maintaining  cattle  guards  at  the 
point  in  question;  and,  not  falling  within 
the  terms  of  the  act  Imposing  the  duty,  he 
is  not  entitled  to  recover  for  the  breach 
thereof.  He  is  a  stranger  to  the  cause  of 
action,  aa  he  states  it  in  the  declaration. 
The  court  therefore  erred  in  overruling  the 
general  demurrer  to  the  plaintiff's  declara- 
tion, and  the  Judgment  refusing  a  new  trial 
is  accordingly  reversed. 


aOO  Oa.  595) 

HICKS  V.  BRINSON  et  aL 

(Supreme  Court  of  Georgia.     March  22,  1897.) 

Ejectment— Dbpbctivb  Verdicjt— Wbit  of  Po»- 
SEssiON— Injcnction. 

1.  It  being  manifest  from  the  verdict  render- 
ed in  an  action  for  the  recovery  of  a  described 
parcel  of  land  that  the  Jniy  intended  to  find  for 
the  plaintiff  a  portion  only  of  the  premises  sued 
for,  which  portion  they  undertook  to  describe 
by  means  of  a  diagram,  togetl^er  with  a  written 
explanation  thereof;  and  it  being  impossible, 
taking  the  verdict  as  a  whole,  to  ascertam  what 
land  it  covered^  or  to  locate  the  same  with  any 
degree  of  certainty,  no  writ  of  possession  should 
have  been  issued. 

2.  Where,  In  such  case,  a  writ  of  possession 
was  issued,  containing  among  other  mings,  an 
order  directing  the  sheriff  to  take  down  and  re- 
move from  premises  described  in  the  same  man- 
ner as  in  the  verdict  a  small  portion  of  a  brick 
wall,  constituting  a  part  of  a  building  belonging 
to  the  defendant  in  the  action  for  the  land,  and 
the  sheriff  was  about  to  execute  this  order,  and 
in  so  doing  would  necessarily  have  materially 
damaged  or  totally  destroyed  that  building,  its 
owner  was  entitled  to  an  mjunctlon  against  the 
officer. 

(Syllabus  by  the  Court) 

Error  from  superior  ^urt,  Richmond  coun- 
ty; E.  £L  Callaway,  Judge. 

Action  by  Parthinia  Brinson  and  others 
against  H.  H,  Hiclis  to  recover  real  estate. 
From  a  Judgment  for  plalntifCs,  d^endant 
brings  error.     Reversed. 

Salem  Dutcher,  a  H.  Cohen,  and  F.  W. 
Capers,  for  pUilntlff  in  error.  BL  B.  Baxter. 
J.  R.  Lamar,  and  E.  F.  Yerdery,  for  defend- 
ants in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  Brinson  and  others  against  Hicks  for 
the  recovery  of  a  small  strip  of  land,  in  the 
shape  of  a  parallelogram,  alleged  to  have  a 
front  of  2  feet  on  Broad  street,  in  the  village 
of  Harrisburg,  and  running  back,  of  even 
width,  161  feet  The  Jury  found  for  the 
plaintiffs  a  parcel  of  land,  in  the  shape  of  a 
triangle,  which  they  undertook  to  designate 
by  a  diagram  accompanied  by  a  written  de- 
scription. We  have  studied  this  verdict  as 
closely  and  aa  carefully  as  we  possibly 
can,  and  find  ourselves  unable  to  determine 
what  it  means,  and  we  do  not  believe  it  capa- 
ble of  an  intelligent  interpretation.  The  lan- 
guage used  in  the  written  part  of  the  verdict 
is  totally  inapplicable  to  the  symbolic  char- 
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ACten  Qfled  to  designate  the  three  angles  of 
the  triangle,  as  shown  upon  the  diagram.  In 
short,  it  Is  impossible,  taking  the  verdict  as  a 
whole,  to  ascertain  what  land  is  covered,  or 
to  locate  the  same  with  any  degree  of  cer- 
tainty. The  court,  however,  issued  a  writ 
of  possession,  the  description  of  the  land 
therein  referred  to  being  the  same  as  that 
employed  in  the  verdict  The  sheriff  proceed- 
ed to  execute  this  writ,  evidently  supposing 
that  he  could  locate  the  land  into  the  pos- 
session of  which  the  plaintiffs  were  to  be 
placed.  In  attempting  to  discharge  what  he 
conceived  to  be  his  duty  in  the  premises,  he 
was  about  to  tear  down  and  remove  from  a 
small  triangle  the  base  and  superstructure  of 
a  portion  of  a  bricis  wall,  which  constituted 
a  part  of  a  building,  which,  except  as  to  so 
much  thereof  as  rested  upon  the  small  tri- 
angle in  question,  undoubtedly  belonged  to 
Hicks,  the  defendant  in  the  action  of  eject- 
ment The  latter  thereupon  filed  an  equita- 
ble petition  to  restrain  the  sheriff  from  so 
doing,  and  it  appeared  conclusively  at  the 
hearing  that,  if  the  sheriff  had  carried  his 
intention  into  effect,  the  building  would  have 
been  either  totally  destroyed,  or  most  mate- 
rially damaged.  We  think  the  writ  of  pos- 
session ought  not  to  have  been  issued  at  alL 
The  verdict  upon  which  It  was  founded  was 
too  vague,  uncertain,  and  indefinite  to  au- 
thorize any  proceedings  thereon.  "Every 
such  verdict  should  describe  the  premises 
awarded  by  It  with  such  particularity  that 
after  Judgment  has  been  entered  upon  it  the 
sheriff  may  be  enabled  to  deliver  up  the  pos- 
session to  the  plaintiff."  7  Enc.  Pi.  &  Prac. 
p.  347.  This  vitally  essential  requirement  of 
law  having  been  entirely  ignored  by  the  Jury 
rendering  the  verdict  in  question,  it  can  be 
treated  as  no  more  than  a  mere  nullity.  We 
think  this  was  clearly  a  case  for  an  injunc- 
tion, and  that  the  court  below  erred  in  not 
granting  the  prayer  for  the  same.  Judgment 
reversed. 

aoo  Qa.  472) 

FLORIDA  CENT.  &  P.  R.  00.  v.  CAIN. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 
Carribrs— Injury  to  Licbn'ske. 
The  verdict  is  supported  by  the  evidence, 
and  is  not  contrary  to  law. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Mcintosh  coun- 
ty;  R.  Falligant,  Judge. 

Action  by  E.  G.  Cain  against  the  Florida 
Central  &  Peninsular  Railroad  Company  to 
recover  damages  for  personal  Injuries.  From 
a  Judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

Denmark,  Adams  &  Freeman,  for  plaintiff 
in  error.  Lester  &  Ravenel,  for  defendant 
In  error. 

SIMMONS,  C.  J.  Cain  sued  the  ralh-oad 
company  for  damages  for  a  personal  injury 
which  he  sustained  on  account,  as  he  alleges, 
of  the  negligence  of  the  servants  of  the  com- 


pany. On  the  trial  the  Jury  rendered  a  ver- 
dict In  his  favor,  but  on  motion  of  the  com- 
pany a  new  trial  was  granted.  The  second 
verdict  was  also  In  Cain's  favor,  and  the  com- 
pany moved  for  a  new  trial  upon  the  general 
grounds,  and  on  account  of  the  refusal  of  the 
trial  Judge  to  give  in  charge  certain  requests 
to  charge.  The  motion  was  overruled,  and 
the  company  excepted.  In  the  argument 
here,  counsel  for  the  company  did  not  insist 
upon  a  reversal  upon  any  errors  of  law  al- 
leged to  have  been  committed,  but  stated  in 
his  argument,  "A  new  trial  is  not  desired, 
except  upon  a  ground  that  will  control  a  ver- 
dict for  the  plaintiff  in  error."  After  a  care- 
ful review  of  the  whole  evidence  as  contain- 
ed in  the  record,  we  have  come  to  the  con- 
clusion that  it  authorized  a  verdict  In  favor 
of  the  plaintiff  in  the  court  below.  It  seems 
that  Johnson  &  Co.,  contractors,  made  a  con- 
tract with  the  railroad  company  to  furnish 
materials  to  be  used  in  the  construction  of  a 
certain  part  of  their  roadbed,  and  to  haul 
large  quantities  of  gravel  for  this  purpose  to 
a  certain  point  on  this  portion  of  the  roadbed. 
Cain,  the  defendant  in  error  here,  was  em- 
ployed by  Johnson  &  Co.  to  superintend  the 
hauling  of  this  graf el;  the  company  furnish- 
ing the  cars,  engine,  aiid  conductor.  After  a 
long  train  of  cars  had  been  filled  with  gravel, 
Cain,  with  other  employes  of  Johnson  &  Co., 
got  upon  fhe  cars.  As  the  engineer  started 
the  train,  one  of  the  cars  loaded  with  gravel 
Jumped  the  track.  The  train  was  stopped, 
and  the  conductor  came  back  to  the  derailed 
car  to  ascertain  the  cause  of  the  derailment 
Cain  also  alighted  from  the  train,  to  show 
the  conductor  the  car  which  had  been  de- 
railed.  After  looking  at  it,  the  conductor  an- 
nounced that  he  would  "cut  loose"  the  train 
from  that  car,  and  proceed  without  it  Ac- 
cording to  Cain's  testimony,  he  then  request- 
ed the  conductor  to  give  him  time  to  get  upon 
the  train  before  he  started  It,  and  the  con- 
ductor promised  to  do  so.  Cain  proceeded  to 
get  upon  one  of  the  cars  by  hoisting  himself 
on  the  bumpers  between  two  cars.  Before 
he  had  time  to  get  off  the  bumpers  and  upon 
the  car,  the  conductor  signaled  the  engineer 
to  start  The  train  moved,  and,  catching 
Cain's  foot  between  the  bumpers,  crushed  it 
The  conductor  denied  having  made  the 
promise  to  Cain,  and  asserted  that  Cain  had 
plenty  of  time  within  which  to  get  upon  the 
car,  and  was  negligent  in  the  way  In  which 
he  attempted  to  get  on.  Other  evidence  was 
introduced  by  both  sides.  The  Jury  believed 
Cain's  statement,  instead  of  the  cdnductor's, 
and  rendered  their  verdict  accordingly.  It  Is 
their  province  to  pass  upon  the  credibility  of 
witnesses.  If  the  conductor  promised  Cain  to 
give  him  time  to  get  upon  the  trahi,  it  was  his 
duty  to  see  Cain  safely  upon  the  car,  or  at  least 
to  wait  a  reasonable  time,  before  giving  the 
signal  to  move  the  train.  Accordhig  to  the 
verdict  of  the  Jury,  the  conductor  failed  in  this 
duty,  and  by  reason  of  his  negligence  Cain  was 
injured;  and  this,  we  think,  was  sufildent  to 
authorize  a  recovery  against  the  company  by 
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Gain.  This  being  the  second  verdict  in  Gain's 
favor,  the  trial  judge  being  satisfied  there- 
with, and  there  being-  evidence  to  authorize 
It,  we  will  not  control  his  discretion  in  refus- 
ing to  grant  a  new  triaL    Judgment  affirmed. 


(100  Ga.  614) 

WISE  et  aL  v.  MITCHELL. 

(Supreme  Court  of  Oeorgia.     March  22,  1807.) 

BonaFidb  PaacHASBR— Unrecordbu  Deed— Con- 
flicting Evidence, 

1.  Where  the  owner  of  a  tract  of  land  made 
two  conveyances  thereof,  dated  respectively  in 
1878  and  1888,  each  conveyance  restiDg  upon 
a  valuable  consideration,  and  the  senior  convey- 
ance was  not  recorded  in  time,  and,  though  aft- 
erwards recorded,  this  was  not  done  until  after 
the  execution  of  the  second  conveyance,  which 
latter  was  recorded  in  time,  the  title  of  those 
claiming  under  the  senior  conTeyance  depended, 
as  to  priority,  upon  whether  the  junior  grantee 
took  with  notice  of  the  prior  unrecorded  convey- 
ance. 

2.  No  error  was  committed  in  charaing  the 
Jury  or  in  admitting  evidence.  Upon  the  ques- 
tion of  notice  in  the  junior  grantee,  there  was  a 
conflict  of  evidence;  and,  there  being  sufficient 
evidence  to  support  the  verdict  in  his  favor,  the 
disci etion  of  the  trial  judge  in  refusmg  a  new 
trial  will  not  be  disturbed. 

(SyUabus  by  the  Court.) 

Error  from  superior  court,  Bryan  county; 
B.  Falllgant,  Judge. 

Action  of  ejectment  by  General  Wise  and 
others  against  W.  W.  Mitchell  From  an 
order  refusing  a  new  trial,  plaintiffs  bring 
error.    Affirmed. 

Lester  &  Ravenel  and  A  O.  Wright,  for 
plainUffiB  in  error.  P.  W.  Williams  and  Jaa. 
K.  Hines,  for  defendant  in  error. 

ATKINSON,  J.  The  plaintiffs  brought  an 
action  of  ejectment  against  the  defendant 
for  certain  described  premises.  It  appeared 
that  both  plaintiffs  and  defendant  claimed 
from  a  common  grantor;  the  common  grantor 
being  the  father  of  the  plaintiffs.  The  plaintiffs 
rested  their  claim  of  title  upon  a  deed  execut- 
ed on  March  2, 1878,  which  conveyed  to  them 
the  premises  in  dispute,  together  with  certain 
other  real  and  personal  property  therein  de- 
scribed. This  deed  was  recorded  on  Nov^n- 
ber  7,  1801.  The  deed  under  which  the  de- 
fendant claimed  was  executed  by  the  com- 
mon grantor  on  the  11th  day  of  January, 
1886,  and  was  recorded  on  the  21st  day  of 
March,  1888.  The  real  question  in  the  case 
turned  upon  whether  the  defendant,  who 
claimed  under  the  Junior  deed,  had  notice,  at 
the  time  h*e  took  his  title,  of  the  execution  of 
the  outstanding  senior  conveyance.  Upon 
this  question  there  was  such  a  distressing 
conflict  of  evidence  that  a  finding  either  way 
could  be  upheld.  The  Jury  found  in  favor 
of  the  defendant,  and,  the  circuit  Judge  hav- 
ing refused  a  new  trial,  we  are  not  disposed 
to  interfere  with  his  judgment,  in  so  far  as  it 
rests  upon  a  suniciency  of  the  evidence.  It 
will  be  noted  that  these  conveyances  were 
executed  long  anterior  to  the  recent  registry 


acts.  Prior  to  their  passage.  It  was  weD 
settled  In  Georgia  that  the  holder  of  a  Junior 
deed,  taken  In  good  faith  without  notice  of 
a  former  conveyance,  and  recorded  within  12 
months  from  the  date  of  its  execution,  would 
prevail  against  an  older,  unrecorded  convey- 
ance. The  claims  of  title  of  the  contend- 
ing parties  In  this  case  are  referable  to,  and 
are  to  be  determined  by,  this  well-settled  rule 
of  law;  and  the  Jury  having  found,  under 
proper  Instructions  upon  that  subject,  that 
the  holder  of  the  Junior  deed  took  his  title 
without  notice  of  the  outstanding  senior  ccm- 
veyance,  and  recorded  it  within  the  time  re- 
quired by  law,  he  Is  entitled  to  prevail  against 
a  claim  of  title  In  the  plaintiffs  resting  apon 
a  senior  deed  which  was  not  recorded  ontil 
13  years  after  its  execution. 

Complaint  Is  made  of  certain  rulings  by  the 
court,  during  the  progress  of  the  trial,  upon 
the  introduction  of  evidence;  but  aa  these 
rulings  relate  to  minor  points,  having  no  di- 
rect bearing  upon  the  real  merits  of  the  con- 
troversy, they  would,  even  if  erroneous,  not 
be  cause  for  the  grant  of  a  new  trial  We 
do  not  mean  to  intimate  that  any  error  with 
respect  to  these  matters  was  committed  by 
the  trial  Judge,  but  treat  any  alleged  to 
have  been  committed  as  relating  only  to  Ir- 
relevant matters,  which  do  not,  and  ongrht 
not  to,  affect  the  result  upon  the  substantial 
merits  of  the  case.  The  evidence,  as  we 
have  stated  before,  was  confiictlng  upon  the 
pivotal  question  in  the  case,  but  was  sufficient 
to  support  the  verdict;  and,  the  trial  Jndg^e 
having  dedhied  to  Interfere,  we  will  not  con- 
trol his  discretion  in  refusing  a  new  trial. 
Judgment  affirmed. 

a<tt  Oa.  661) 
PIDBLITT  ft  DEPOSIT  CO.  OF  BALTI- 
MORE et  aL  V.  ANDERSON  et  al. 

ANDERSON  et  al.  v.  FIDELITY  ft  DEPOSIT 
CO.  OF  BALTIMORE  et  al. 

(Supreme  Court  of  Georgia.     March  22,  1807.) 

ApPEAXi— ^SSIONMISITS  OF  ErKOR— INDSPIVITBNKSII. 

Where  a  cause  involving  both  qaestbns  of 
law  and  fact  !s  submitted,  without  the  interren- 
tion  of  a  jury,  to  the  judge  of  a  superior  court, 
and  the  tiial  of  the  issue  Oierein  made  results  in 
a  finding  in  favor  of  the  plaintiff,  and  upon  the 
writ  of  error  to  such  judgment  the  only  assign- 
ment of  error  is  a  general  one,  not  apecifymg 
how  or  wherein  the  trial  judge  erred  in  his  judg- 
ment, whether  as  to  matter  of  law  or  as  to  mat- 
ter of  fact,  such  assignment  of  error  Is  too  gen- 
eral to  be  considered  In  this  court,  and  upon  mo- 
tion the  writ  ot  error  will  be  dismissed.  May- 
or, etc.,  V.  Moore.  74  Ga.  409:  Hall  v.  Huff,  li: 
Association  v.  Glessner  (derided  last  term)  27 
S.  E.  187. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  comity;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  Anderson  ft  Anderson  against  the 
Fidelity  ft  Deposit  Company  of  Baltimore  and 
others.  Judgment  for  plaintifliB.  Defendanta 
bring  error,  and  plaintlfFs  file  cross  blU  at  ex- 
ceptions.   Dismissed. 
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Hok«  Smith,  H.  0.  Peeples,  Bacon  ft  Miller, 
and  Hall  &  Hardeman,  for  plaintiffs  In  error. 
Anderson  &  Anderson,  for  defendants  in  error. 

PEE  CURIAM.  Writ  of  error  dismissed; 
cross  bin  of  exceptions  dismissed. 

aOO  Or.  646) 

TURNER  T.  P.  LORILLARD  OO. 
(Supreme  Goort  of  Georgia.    March  22,  1897.) 
Btatuts  of  Frauds— Purchase  of  Goods— Mbm- 

ORANDaM— SUFFICl  BNCT—PaROL 
SVIDBNCB. 

1.  A  contract  for  the  purchase  of  goods  ''to 
the  amount  of  fifty  dollars  or  more,"  though  in 
writing,  is  neyertheless  within  the  statute  of 
frauds,  when  it  appears  that  the  parties  intend- 
ed to  Contract  specifically  as  to  price,  but  the 
instrument  neither  designated  what  it  was  to  be, 
nor  otherwise  stated  tiie  actual  agreement  of 
the  parties  with  reference  to  price  in  such  man- 
ner as  to  render  its  amount  properly  ascertain- 
able by  the  aid  of  extrinsic  evidence. 

2.  €k>n8eQuently,  where  such  a  contract  was  in 
the  form  of  a  written  order  for  the  croods,  though 
It  specified  certain  discounts,  whicn  were  to  be 
deducted  from  the  gross  amount  of  the  iuToice 
when  rendered,  it  could  not  be  taken  out  of  the 
operation  of  the  statute  by  parol  eridence, 
which,  in  connection  with  other  writings  not  re- 
ferred to  in  the  order  itself,  showed  that,  by  a 
long  course  of  dealings  between  the  parties, 
similar  goods  had  been  uniformly  billed  to  the 
party  signing  the  order  at  a  fixed  and  unvarying 
price  per  pound,  but  with  varying  discounts. 

8.  If  in  the  present  case  the  intention  to  con- 
tract specifically  as  to  price  is  not  manifest  from 
the  terms  of  the  order  itself,  the  parol  evidence 
which  was  introduced  with  reference  to  this 
matter  made  It  absolutdy  certain  that  such  In- 
tention existed. 

(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Pelton,  Jr.,  Judge. 

Action  by  A.  W.  Turner  against  the  P. 
liOriUard  Oompany  for  damages  for  alleged 
failure  to  deliver  goods  ordered.  From  an 
order  granting  a  nonsuit,  plaintiff  brings  er- 
ror.   Affirmed. 

T.  B.  West  and  L.  D.  Moore,  for  plaintiff 
in  error.  Dessau,  Bartlett  &  Ellis  and  Robt 
Hodges,  for  defendant  in  error. 

COBB,  J.  Turner  sued  the  Lorillard  Com- 
pany for  damages  on  account  of  an  alleged 
failure  on  its  part  to  deliver  960  pounds  of 
snuff,  at  38%  cents  per  pound,  which  Turner 
bad  previously  ordered.  On  the  trial  of  the 
case  it  appeared  from  the  plaintiff*s  testimony 
that  he  had  signed  a  written  order  for  the 
snuff,  which  was  accepted  by  the  Lorillard 
Company  through  its  agent  Everything  was 
stated  in  the  writing  to  make  It  a  complete 
contract,  except  the  price,  which  was  left 
blank  after  each  item.  It  was  sought  to 
snpply  this  defect  by  showing  dealings  be- 
tween plaintiff  and  defendant,  extending 
through  a  number  of  years,  in  which  the  ar- 
ticle bargained  for  had  always  been  sold  at 
a  stated  price  per  pound,  subject  to  'the  dis- 
counts which  were  stated  In  the  writing. 
Bills  for  other  goods  ordered  by  the  plaintiff 
from  the  defendant  were  introduced  in  evi- 


dence^ and  parol  eviaence  was  offered  to 
show  the  deaUngs  between  these  parties,  In 
order  to  connect  the  writings,  and  thereby 
complete  the  contract  of  sale.  The  court 
held  that  the  contract  was  incomplete,  and 
that  the  price  could  not  be  supplied  by  parol 
evidence,  and  granted  a  nonsuit  in  the  case. 
1.  The  fourth  section  of  the  statute  of 
frauds  provided  that  no  action  should  be 
brought  upon  certain  promises  therein  speci- 
fied, "unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  law- 
fully authorized.**  The  seventeenth  section 
of  the  statute  declared  that  "no  contract  for 
the  sale  of  goods,  wares,  and  merchandise, 
for  the  price  of  ten  pounds  sterling,  or  up- 
wards, shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto 
lawfully  authorized."  It  is  to  be  noticed  that 
in  order  to  satisfy  the  fourth  section  the 
"agreement*'  must  be  in  writing,  and  to  sat- 
isfy the  sev^iteenth  section  there  must  be 
some  note  or  memorandum  of  the  "bargain** 
in  writing.  This  statute  was  embraced 
among  those  which  are  described  in  the  act 
of  February  25,  1784  (Cobb's  Dig.  p.  721),  de- 
claring what  statute  laws  of  England  were 
of  force  in  this  state;  and  it  remained  the 
law  of  Georgia,  in  the  exact  words  above 
quoted,  until  the  adoption  of  the  Code  of 
1861.  In  the  case  of  Henderson  v.  Johnson, 
6  Ga.  390,  having  under  consideration  the 
fourth  section  above  quoted,  the  court  say: 
"By  the  word  'agreement,*  mentioned  in  the 
statute,  it  must  be  understood  the  considera- 
tion for  the  promise,  as  well  as  the  promise 
itself,  and  that,  if  extrinsic  parol  evidence 
could  be  received  to  show  the  consideration  of 
the  written  agreement,  the  very  object  of 
the  statute  would  be  defeated."  This  waa 
the  construction  placed  upon  the  section  by 
the  English  courts  in  the  case  of  Wain  r. 
Warlters,  5  East,  10.  In  the  case  of  Har- 
groves  V.  Ck)oke,  15  Ga.  321,  the  doctrine  of 
Wain  V.  Warlters  is  considered  and  question- 
ed, but  that  it  had  been  adopted  by  the  court 
in  the  case  cited  supra  is  recognized.  The 
decision  in  Wain  r.  Warlters  was  made  by 
Lord  Ellenborough  in  1804,  and  was  there- 
fore not  absolutely  binding  upon  this  court, 
and  it  seems  that  this  was  not  the  recog- 
nized construction  placed  upon  the  statute 
by  the  English  courts.  In  Ex  parte  Gardom, 
15  Ves.  286,  Lord  Eldon  said:  "UntU  that 
case  [Wain  v.  Warlters]  was  decided,  some 
time  ago,  I  had  always  taken  the  law  to  be 
clear  that  If  a  man  agreed.  In  writing,  to 
pay  the  debt  of  another.  It  was  necessary  that 
the  consideraiion  should  appear  on  the  face 
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of  the  writing."  In  the  case  of  Baker  r. 
Herndon,  17  Ga.  568»  the  court  having  un- 
der consideration  the  act  of  January  19,  1852 
(Acts  1851-52,  p.  243),  which  provided  that 
that  part  of  the  fourth  section  of  the  statute 
of  frauds  wliich  relates  to  special  promises 
to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person  should  be  so  con- 
strued that  the  agreement  in  writing  would 
be  sufficient,  although  no  consideration  was 
expressed  therein,  it  was  held  that  the  act 
referred  to  was  simply  declaratory  ,  of  the 
law  of  this  state  at  the  time  of  its  passage. 
The  court  declined  to  follow  the  case  of  Wain 
V.  Warlters,  on  the  ground  that  it  was  de- 
cided in  the  year  1804,  and  was  therefore  not 
binding  as  authority;  and  the  ruling  in  the 
case  was  to  the  effect  that  the  proper  con- 
struction of  the  fourth  section  of  the  statute  of 
frauds  was  to  give  to  the  word  "agreement" 
such  a  meaning  as  to  mal^e  a  writing  which  fail- 
ed to  disclose  a  consideration  suificient  to  sat- 
isfy the  statute.  The  cases  of  Henderson  v. 
Johnson  and  Hargroves  v.  Coolie,  cited  supra, 
were  not  referred  to  in  the  opinion.  The  mean- 
ing of  the  word  ''bargain,"  which  occurs  in 
the  seventeenth  section  of  the  statute,  does 
not  seem  to  have  been  at  any  time  under 
consideration  by  this  court  We  find,  there- 
fore, that,  up  to  the  time  that  the  Code  of 
1861  went  into  effect,  the  meaning  of  the  word 
"agreement,"  in  the  fourth  section  of  the 
statute,  had  been  considered  by  this  court  in 
three  decisions,  which  were  not  in  harmony 
with  each  other.  The  meaning  of  the  word 
"bargain"  has  never  been  under  considera- 
tion, and  whether  it  was  to  be  construed  as 
synonomous  with  "agreement"  was  never 
determined.  Section  1952  of  the  Code  of  1861 
contained  a  provision  that,  to  malie  "certain 
obligations  binding  on  the  promiser,  the  prom- 
ise must  be  in  writing,  signed  by  the  party 
to  be  charged  therewith,  or  some  person  by 
him  lawfully  authorized."  The  promises 
enumerated  In  the  section  cited  were  eight  in 
number;  the  first  seven  embracing  those 
which  were  formerly  embraced  in  the  fourth 
section  of  the  statute  of  frauds,  and  the  eighth 
containing  practically  what  was  embraced  in 
the  seventeenth  section  of  the  statute.  The 
purpose  of  this  section  of  the  Code  was  to 
place  the  contracts  mentioned  in  the  fourth 
and  seventeenth  sections  of  the  statute  of 
frauds  under  the  same  rules.  The  words 
"agreement"  and  "bargain"  are  entirely  elim- 
inated, and  the  statute  declares  that  the 
writing  shall  contain  the  promise.  The  ef- 
fect of  this  was  to  declare  that  a  writing 
which  contains  the  names  of  the  parties,  the 
subject-matter  of  the  agreement,  and  the 
promise  to  be  enforced,  signed  by  the  party 
to  be  charged  therewith,  or  some  person  by 
him  lawfully  authorized,  would  be  sufficient 
to  make  the  obligation  binding,  although  no 
consideration  for  the  promise  was  stated  in 
the  writing.  The  provisions  of  the  Code  of 
1861,  quoted  above,  have  been  brought 
through  the  yarioua  editions  of  the  Code,  and 


are  now  embraced  in  section  2693  of  the  Civfl 
Code.  It  is  therefore  clear  that  our  statute 
does  not  expressly  require  the  consideration 
to  be  stated;  and,  this  being  true,  the  va- 
lidity of  a  contract  for  the  sale  of  goods, 
wares,  and  merchandise,  to  the  amount  of 
$50  or  more,  is  not  necessarily  affected  by 
a  failure  to  embrace  in  the  writing  a  fixed 
price.  If  the  verbal  contract  is  silent  as  to 
price,  it  is  not  necessary  that  the  price  should 
be  stated  in  the  writing;  for  "a  contract  for 
the  sale  of  a  commodity,  in  which  the  price 
Is  left  unwritten,  is  in  law  a  contract  for 
what  the  goods  shall  be  reasonably  worth." 
If,  however,  the  verbal  contract  entered  into 
between  the  parties  contains  an  agreement 
as  to  the  price  to  be  paid,  the  writing  must 
state  the  price,  as  it  is  then  of  the  essence 
of  the  contract  Wood,  St  Frauds,  |  361. 
Where  it  is  apparent  from  the  writing  which 
is  relied  on  to  satisfy  the  statute  that  it 
was  the  intention  of  the  parties  to  contract 
specifically  as  to  the  price  to  be  paid,  or  where 
It  appears  from  extrinsic  evidence  that  such 
was  the  intention,  and  the  writing  neither 
designated  what  the  price  was  to  be,  nor 
otherwise  stated  the  actual  agreement  of  the 
parties  with  reference  to  price  In  such  a 
manner  as  to  show  that  the  parties  were  con- 
tracting with  reference  to  a  quantum  valebat 
then  such  an  instrument  would  not  be  suffi- 
cient to  satisfy  the  requirements  of  the  stat- 
ute. While  the  promise,  only,  is  required  to 
be  in  writing,  still,  if  the  promise  be  to  pay 
a  certain  amount,  then  that  amount  is  an 
essential  part  of  the  writing.  If  the  prom- 
ise, in  terms,  however,  be  to  pay  what  the 
goods  are  reasonably  worth,  or  if  the  promise 
be  simply  to  pay  for  the  goods,  from  which 
the  law  would  infer  a  promise  to  pay  their 
reasonable  worth,  then  no  definite  or  fixed 
price  need  be  stated  in  the  writing.  In  such 
cases  the  statute  would  be  satisfied,  and  the 
admission  of  parol  evidence  to  fix  the  reason- 
able worth  of  the  articles  which  were  the 
subject-matter  of  the  contract  would  not  be 
violative  of  any  rule  of  law,  and  would  not 
in  any  way  contravene  the  provisions  of  the 
statute,  either  in  its  letter  or  its  spirit  In 
other  words,  to  satisfy  the  requirements  of 
the  section  of  the  Code  which  we  have  adopt 
ed  in  lieu  of  the  statute  of  frauds,  if  an  in- 
tention be  shown,  either  by  the  writing  tts^, 
or  by  extrinsic  evidence,  to  contract  tpe- 
cifically  as  to  price,  then  the  price  is  a  part 
of  the  promise,  and  must  be  embraced  In  the 
writing,  to  meet  the  requirements  of  the  sec- 
tion. Goodman  v.  Griffiths,  1  HurL  &  N. 
573;  Ashcroft  v.  Butterworth,  136  Mass. 
511;  Waterman  v.  Meigs,  4  Cush.  497;  Stone 
V.  Browning,  68  N.  Y.  598;  James  v.  Muir, 
33  Mich.  223;  Acebal  v.  Levy,  10  Bhig.  170; 
Hanson  v.  Marsh,  40  Minn.  1,  40  N.  W.  841; 
Blmore  v.  Kingscote,  5  Barn.  &  C.  583;  Smith 
v.  Stanton.  15  Vt  685. 

2.  It  is  not  necessary  that  the  writing  pro- 
vided for  in  the  section  quoted  shall  contain 
in  itself  all  of  the  requirements  which  tha 
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•tatato  embraces.  The  purpoee  of  this  law 
is  to  prevent  the  frauds  and  perjuries  incldeoft 
to  the  admission  of  parol  testimony.  If  the 
writing,  therefore,  refer  to  any  other  writ- 
ing, which  can  be  identified  completely  by 
this  reference,  without  the  aid  of  parol  evi- 
dence, then  the  two  or  more  writings  may 
constitnte  a  compliance  with  the  statute. 
If,  howeyer,  two  writings  are  relied  upon  to 
satisfy  the  statute,  and  parol  evidence  is  nec- 
essary to  connect  them  with  each  other,  then 
they  would  fall  as  a  compliance  with  the 
statnte.  North  v.  Mendel,  78  Ga.  400.  It 
would  therefore  follow  that  the  effort  made 
in  this  case  to  supply  the  defect  in  the  writing 
relied  on  by  using  other  writings,  not  referred 
to,  and  which  could  only  be  connected  with 
the  writing  relied  on  by  the  aid  of  parol  tes- 
timony, was  properly  held  to  be  insufficient 
to  comply  with  the  law. 

3.  If  the  writing  relied  on  in  this  case  was 
not  sufficient  to  show  that  the  parties  intend- 
ed to  contract  specifically  as  to  price,  and 
therefore  make  such  writing  insufficient  un- 
der the  statute,  on  account  of  the  absence  of 
such  price  from  it,  the  parol  evidence  which 
the  court  admitted  made  it  absolutely  certain 
that  such  was  the  intention  of  the  parties. 
It  clearly  appeared  from  this  evidence  that 
under  the  contract  sought  to  be  set  up  a  fixed 
price  was  intended  to  be  agreed  on,  and  that 
it  was  not  the  intention  of  the  parties  to  leave 
the  price  of  the  article  sold  to  be  determined 
by  what  it  was  reasonably  worth  in  the  mar- 
ket. Such  being  the  prior  verbal  stipulation, 
the  absence  of  the  price  from  the  writing 
rendered  it  nugatory.  Where  the  writing 
might  otherwise  be  construed  to  refer  the 
price  to  a  quantum  valebat,  there  seems  to 
b#  no  doubt  that  parol  evidence  would  be  ad- 
missible to  show  a  prior  verbal  intention  con- 
trary to  such  presumption,  and  thereby  in- 
validate the  writing.  While  parol  evidence 
win  never  be  admitted  in  aid  of  a  party  who 
has  an  incomplete  writing,  It  will  be  admitted 
to  defeat  a  party  who  is  attempting  to  im- 
pose iQK>n  the  court  a  writing  which  is  not 
reaQy  a  compliance  with  the  statute.  Wood, 
St  Frauds,  f  391.  There  was  no  error  in 
granting  a  nonsuit    Judgment  affirmed. 
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(Supreme  Ck>nrt  of  Georgia.     March  22,  1807.) 

8FS0X7I0  PsRFOBMANOB  — When  Maintainablb— 
Damaqbs— Nonsuit. 

1.  A  purchaser  to  whom  the  identical  property 
for  which  he  bargained  was  delivered  cannot, 
though  induced  to  purchase  solely  by  means  of  a 
false  and  fraudulent  representation  by  the  seller 
that  the  thing  sold  had  certain  qualities,  which 
It  liad  not,  maintain  an  equitable  petition  for 
'^specific  performance,"  and  thus  compel  the 
seOer  to  aeUver  to  him  another  article  of  like 
kind,  owned  bv  the  latter,  and  in  fact  having 
8u<^  qualities,  but  which  the  plaintiff  had  never 
purchased. 

2.  In  a  proper  action  tor  the  fraud  and  deceit 
I  practiced  by  the  seller,  the  measure  of  dam- 


ages would  be  the  diflterenee  between  the  value 
of  the  thing  sold  at  the  time  of  delivery  and 
what  would  have  been  its  then  value  if  the  rep- 
resentation made  by  the  defendant  had  been 
true. 

8.  Bven  if  the  present  action  coqld,  because  of 
the  alternative  prayer  in  the  declaration,  be 
treated  aa  a  suit  for  damages,  the  judgment  of 
nonsuit  was  right,  there  l>emg  no  evidence  war- 
ranting a  findmg  for  the  plaintiff  in  any  amount 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  C.  M.  Millirons  against  George 
Dillon  for  specific  performance  of  a  contract 
A  nonsuit  was  granted,  and  phiintUC  brings 
error.    Affirmed. 

Ryals  &  Stone,  for  plafaitlff  in  error.  J.  L. 
Hardeman  and  Wimberly  A  Felder,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  The  writ  of  error  sued 
out  in  the  present  case  is,  from  a  legal  stand- 
point entirely  devoid  of  merit.  Millirons 
brought  against  Dillon  an  equitable  petition  for 
the  "specific  performance*'  of  an  alleged  con- 
tract by  virtue  of  which  it  was  claimed  that 
the  defendant  should  be  compelled  to  deliver 
to  the  plabitiff  a  designated  cow.  There  was 
an  alternative  prayer  that  in  the  event  it  should 
be  ascertained  that  the  defendant  was  unable 
to  do  this,  he  should  be  adjudged  liable  to  the 
plaintiff  in  a  spedfled  amount  of  money»— the 
alleged  value  of  the  cow  in  question.  A  non- 
suit was  granted  upon  the  following  state  of 
facts:  Dillon  was  the  owner  of  a  herd  of  Jer- 
sey cattle,  including  a  cow  bearing  the  name 
of  *'Sparklhig  Eyes."  Millirons  desired  to  pur- 
chase a  fenude  calf  entitled  to  registry  upon 
the  books  of  the  American  Jersey  Cattle  dub. 
With  this  taitent  he  visited  Dillon's  farm,  and 
expressed  a  deshre  to  purchase  a  calf  from  the 
latter's  best  butter  cow.  Dillon  promptly  stat- 
ed that  "Sparkling  Byes"  answered  to  this  de- 
scription. While  discussing  the  matter,  MIU- 
irons  observed  a  female  calf,  which  was  in 
fact  the  offspring  of  this  cow,  and  made  some 
inquiry  concerning  it  Dillon  fraudulently  con- 
cealed the  fact  that  this  was  the  calf  of 
"Sparkling  B|yes,"  and  falsely  represented  to 
Millirons  that  this  particular  calf  was  not  en- 
titled to  registry,  because  of  some  doubt  as  to 
the  identity  of  its  shre.  If,  notwithstanding 
the  fraud  thus  practiced  upon  him,  Millirons 
had  purchased  this  calf,  he  would  undoubtedly 
have  procured  exactly  what  he  wanted,— a  fine, 
thoroughbred  Jersey  heifer,  entitled  to  registry. 
But,  in  consequence  of  Dillon's  false  represen- 
tations, he  abandoned  all  idea  of  negotiating 
for  this  animal,  and  actually  purchased  an- 
other, which  was  not  in  pohit  of  fact  entitied 
to  registry.  In  so  doing,  Millirons  was,  by 
further  misrepresentations  on  the  part  of  DU- 
lon,  deceived,  and  made  to  believe  that  he  was 
buyhig  a  calf  of  "Sparkling  Eyes,"  and  that  ht 
could  have  It  registered.  It  is  certain,  how- 
ever, that  the  Identical  calf  which  Millirons 
thus  purchased  was  in  fact  delivered  to  him, 
and  he  retained  possession  of  it  until  it  and 
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the  genuine  calf  at  ''Sparkling  Eyes"  became 
cows  capable  of  glying  milk.  About  this  time 
Milllrons  discovered  the  iinpoaition  which  had 
been  practiced  upon  him,  and  the  purpose  of 
his  petition  vbb  to  compel  Dillon  to  take  back 
the  "bogus"  Jersey  cow,  and  deliyer  in  its  stead 
(he  other,  which  was  the  genuine  offspring  of 
"Sparkling  Byes,"  ox  else,  if  this  were  for  any 
reason  impracticable,  that  the  plaintiff  be  al- 
lowed to  reeoyer  of  Dillon  $300,  the  alleged 
value  of  the  animal  last  mentioned. 

The  difiiculty  which  lies  at  the  root  of  the 
whole  proceeding  is  that  Millirons  had  never 
in  fact  purchased  this  animal,  but,  on  the  con- 
trary, had  expressly  declined  to  do  so;  and 
therefore  his  attempt  thus  to  obtain  it  was 
nothing  short  of  being  absolute  absurd  and 
untenable.  We  cannot  undertake  to  discuss  a 
proposition  so  palpably  plain.  Under  the  facts 
recited,  Millirons  was  undoubtedly  entitled  to 
damages  from  Dillon  If  the  calf  actually  pur- 
.ehased  was  of  less  value  than  it  would  have 
been  with  an  untainted  thoroughbred  Jersey 
record.  In  that  event,  MilUron's  remedy  would 
have  been  a  suit  for  damages,  and  the  measure 
of  his  recovery  would  have  been  the  difference 
between  the  value  of  the  calf  delivered  to  him 
just  as  It  then  was  and  what  its  value  would 
have  been  if  the  representation  made  by  Dil- 
lon that  It  was  a  thoroughbred  Jersey  calf,  en- 
titled to  registry,  had  been  the  truth.  The 
present  action  can  in  no  sense  be  treated  as  a 
suit  for  the  recovery  of  such  damages;  but, 
even  if  it  could  be,  the  plaintiff  introduced  no 
evidence  whaitsoever  as  to  the  difference  In 
values  above  indicated.  There  was  proof  to 
show  that  the  cow  of  which  Milllrons  desired 
to  obtain  possession,  via.  the  genuine  calf  of 
"Sparkimg  Eyes,"  was  worth  $300;  but  this 
could  throw  no  light  whatever  upon  the  value 
of  the  calf  he  actually  bought,  treated  aa  a 
"sorub,"  as  compared  with  what  would  have 
been  its  value  had  it  been  a  thoroughbred  fill- 
ing the  description  upon  the  faith  of  which  he 
purchased.    Judgment  affirmed. 


(100  Oa.  658) 

McCOMMONS  V.  ENGLISH  et  al. 
(Supreme  Court  of  Georgia.    March  22,  1807.) 

CONSTITOTIONAL  LaW— TiTLE  OF  ACT— CBBTIFIOATS 

TO  Bill  ov  fixcBPTiONS— Claim  Cabb— 
BuBDBir  ov  Fboov^-Cbrtiorarl 

1.  The  act  of  December  18,  1893,  relating  to 
practice  in  the  supreme  court,  is  not  unconstitu- 
tional, as  referring  to  more  than  one  subject-mat- 
ter, nor  as  containing  matter  different  from  what 
is  expressed  in  its  title.  The  scheme  of  ^e 
act  is  to  prevent  the  dismissal  of  cases  in  the 
supreme  court  on  technical  grounds,  and  all  its 
provisions  have  a  direct  bearing  on  this  general 
subject-matter. 

2.  In  view  of  this  act,  the  certificate  to  the  bill 
of  exceptions  In  the  present  case  was  sufficient 
and  therefore  the  motion  to  dismiss  the  writ  of 
error  was  not  well  taken. 

8.  l^is  being  a  claim  case  arising  upon  the 
lev7  of  a  mortgage  fi.  fa.,  in  which  the  burden  of 
proof  was  upon  the  plaintiff  in  execution,  and  he 
haying  failed  to  show  either  title  gt  possession 
in  the  defendant  in  execution  at  the  date  of  the 
mortgage,  a  verdict  finding  tiie  property  subject 


WIS  unsupported  hf  the  evidenee»  and  tiitiefora 

oontrarj  to  law. 

4.  llie  judge  erred  in  refusing  to  sanction  the 
petition  for  the  writ  of  certioiart 

(SylUbus  by  the  Court) 

Error  from  superior  court  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  Nora  McConunons  against  L  B. 
English  A  Go.  in  a  claim  case  arising  upon  the 
levy  of  a  mortgage  fl.  fa.  From  an  order  re- 
fusing the  petition  for  certiorari,  plaintiff 
brings  error.    Reversed. 

Hardeman  &  Moore,  for  plaintiff  in  error. 
Blarion  Harris,  for  defendants  in  error. 

FISEt,  J.  A  mortgage  fl.  fa.  In  favor  of  L  B. 
English  &  Co.  against  B.  M.  McCommons  was 
levied  upon  a  mule  and  wagon,  which  were 
claimed  by  Mrs.  Nora  McCommons.  The  mag- 
istrate trying  the  case  found  the  property  sub- 
ject. Claimant  appealed  to  a  Jury  in  the 
magistratejs  court  and  there  waa  a  verdict 
finding  the  property  subject  Claimant  then 
presented  to  the  Judge  of  the  superior  court 
her  petition  for  certiorari,  which  he  refused 
to  sanction,  and  she  excepted.  The  petition 
for  certiorari  and  the  Judge's  (Hider  refusing 
to  order  the  writ  to  be  issued  are  set  out  in 
full  in  the  bill  of  exceptions,  and  error  is  as- 
signed upon  such  order.  The  certificate  to  the 
bill  of  exceptions  is  as  follows:  "I  do  certify 
that  the  foregoing  bill  of  exceptions  is  true, 
and  contains  all  the  evidence  and  all  the  rec- 
ord material  to  a  clear  understanding  of  the 
errors  complained  of;  and  the  derk  of  the  su- 
perior court  of  Bibb  county  is  hereby  ordered 
to  certify  the  aame  to  be  the  true  original  bUl 
of  exceptions,  and  cause  the  same  to  be  trans- 
mitted to  the  October  term,  1B96,  of  the  su- 
preme court  that  the  errors  alleged  to  have 
been  committed  may  be  considered  and  cor- 
rected, retaining  a  copy  of  the  same  in  his 
office,  as  provided  by  statute."  When  the 
case  was  called  in  this  court  a  motion  was 
made  to  dismiss  the  writ  of  error  because  the 
certificate  to  the  bill  of  exoeptions  did  not  com- 
ply with  the  act  of  1889,  contained  In  section 
5532  of  the  Civil  Code.  In  reply  to  the  pohit 
made  that  the  act  of  December  18,  1803,  ap- 
plies, and  prevents  a  dismissal  of  the  case,  it 
is  contended  that  such  act  is  unconstitutional, 
because  (1)  it  refers  to  more  than  one  subject- 
matter,  and  (2)  it  contains  matter  different 
from  what  is  expressed  in  the  titie  thereof. 

1.  In  our  opinion,  said  act  is  not  unconsti- 
tutional for  either  of  the  reasons  above  men- 
tioned. The  subject-matter  of  the  act  is  the 
prevention  of  the  dismissal  of  cases  in  the  su- 
preme court  upon  technical  grounds,  and  all 
its  provisions,  viz.  that  it  shall  be  the  duty  of 
the  Judge  to  whom  the  bill  of  exceptions  is 
presented  to  see  that  the  certificate  thereto 
is  in  proper  form  before  signing  it  and  that 
his  failure  so  to  do  shall  not  be  cause  for  dis- 
missal of  the  writ  of  error,  that  all  rights  of 
supplying  defects  In  the  records  of  cases  be- 
fore the  supreme  court  given  by  existing  laws 
shall  be  preserved,  and  that  the  bill  of  ex- 
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ceptioD*  and  oortlflcate  thento  may  be 
amended  at  any  time  before  final  argument 
thereon  in  the  aopreme  oourt,  are  pertinent, 
and  appropriate  to  the  tcbeme  of.  tbe  statute. 
They  are  parts  of  tbe  ''snbstaiittal  unity  of 
the  statutable  object"  To  require  every  end 
and  means  necessary  or  oonTonient  to  effectu- 
ate the  general  purpose  of  the  act  to  be  pro- 
vided for  by  a  separate  statute  relating  to 
that  alone  would  not  only  be  unreasonable, 
but  would  actually  render  legislation  impos- 
sible. Ck)oley,  Oonst  Lim.  172.  Nor  is  the 
title  of  the  act  too  restrictive  to  cover  all  of 
its  provisions.  On  the  contrary,  it  is  really  a 
synopsis  of  the  act,  whereas  it  is  only  neces- 
sary that  the  act  should  contain  no  matter 
different  from  what  is  expressed  in  the  title 
tho^ot  The  meaning  of  the  constitutional 
reQulrement  is  that  the  title  and  the  act  must 
oorrespond,  not  literally,  but  substantially; 
and  this  correspcmdence  is  to  be  determined 
in  view  of  the  subject-matter  to  which  the 
legislation  r^ates.  Raihroad  Oo.  v.  Gibson, 
85  Qa.  20,  U  &  B.  442. 

2.  In  view  of  the  act  of  1898,  the  certtflcate 
to  the  biU  of  exceptions  in  the  present  case 
was  sufficient,  and  therefore  the  motion  to 
diamlss  the  writ  of  error  was  not  well  taken. 

3.  The  evidence  showed  that  the  mortgagor 
was  in  possession  of  the  property  claimed  at 
the  time  of  the  levy,  but  there  was  no  evi- 
dence whatever  that  the  mortgagor  either 
owned  it  or  was  in  possession  of  it  when  the 
mortgage  was  executed.  This  court  has  fre- 
quently decided  tiiat,  "to  make  a  prima  facie 
case  against  the  claimant  in  favor  of  the 
plaintiff  in  mortgage  fl.  fa.,  it  is  not  sufficient 
to  prove  possession  of  the  mortgaged  property 
by  the  mortgagor  at  the  time  of  the  levy, 
but  either  possession  or  title  in  the  mortgagor 
at  the  date  of  the  mortgage  must  be  shown." 
Morris  v.  Winkles,  88  Ga.  717,  15  S.  B.  747, 
and  cases  there  cited.  It  follows  that  the  ver- 
dict finding  the  property  subject  was  unsup- 
ported by  the  evidence,  and  therefore  con- 
trary to  law. 

4.  As  the  petition  alleged  that  the  verdict 
was  contrary  to  the  law  and  the  evidence, 
the  judge  below  erred  in  refusing  to  order  the 
writ  of  certiorari  to  be  issued.  Judgment  re- 
versed; 

OOO  Oa.  662) 

COMBR  V.  BOSS. 
(Supreme  Court  of  Georgia.    Blarch  22,  1697.) 

AFPBAX.ABLB  OBBBR-^COMPSMSATION   09  ADMINIS- 
TRiLTOB. 

An  order  allowing  extra  compensation  to  a 
temporary  administrator,  and  discharging  him 
from  the  trust,  relares  to  matters  falling  within 
the  jurisdiction  of  the  court  of  ordinary,  and  Is 
therefore  the  subject-matter  of  an  appod  to  the 
superior  court 
(Syilabjia  by  the  Court) 

Brror  from  superior  court  Bibb  county;  W. 
H.  Felton,  Jr.»  Judge. 

In  the  matter  of  the  allowance  of  ocuii- 
pensatlon  to  BUaa  Corner,  administratrix,  l^ 


the  ordinary.  John  T.  Boss,  administrator, 
brought  certiorari  to  the  superior  court 
Frpm  the  judgment,  Mza  Comer  brings  er- 
ror.    Beversed. 

Jas.  A.  Thomas,  for  plaintiff  in  error.  J.  L. 
Anderson,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  ordinary^. under  our 
laws,  is  an  oflkflal  charged  with  the  perform- 
ance of  duties  judicial,  ministerial,  and  derks 
al.  Not  by  his  titie,  but  only  by  his  acts, 
can  the  exact  capacity  in  which  he  appears 
ever  be  known  upon  any  ^leclal  occasion.  Is 
admitting  a  will  to  probate,  he  acts  as  a 
judicial  officer;  the  subject-matter  being  one 
over  which  the  court  of  ordinary  has  juris- 
diction, and  he  being  by  Uw  its  presiding 
judge,  av.  Code,  H  4232,  4218.  In  issuing 
a  marriage  license,  he  for  the  moment  be- 
comes a  ministerial  officer.  Section  4250, 
par*  3.  He  is  also  ex  officio  his  own  clerk, 
and  labors  under  a  weight  of  clerical  duties 
almost  too  numerous  to  mention.  Sections 
4247,  4248.  There  are  Instances  in  the  Civil 
Code  almost  without  number  where  it  is 
declared  that  jurisdiction  undoubtedly  apper- 
taining to  the  "court  of  ordinary"  shall  be 
exercised  by  the  "oi^dinary."  The  constitu- 
tion expressly  says  that  the  powers  of  a 
court  of  ordinary  and  of  probate  shall  be  vest- 
ed in  an  ordinary,  from  whose  decision  there 
may  be  an  appeal  to  the  superior  court. 
Section  5852.  Section  4251  provides  that  the 
several  courts  of  ordinary  shall  be  held  In 
each  county  by  the  ordinary  thereof;  and 
section  42<>2  speaks  of  that  court  as  ''his 
court"  The  matters  passed  upon  by  the 
ordinary  in  the  present  case  were  surely  such 
as  fall  within  the  jurisdiction  of  the  court  of 
ordinary,  and  therefore  we  must  conclude 
that  he  was  acting  in  a  judicial  capacity,  and 
that  his  decision  was  properly  the  subject- 
matter  of  an  appeal  to  the  superior  oourt 
Certainly,  fixing  the  amount  of  extra  com- 
pensation to  be  allowed  a  temporary  admin- 
istrator, granting  an  order  fOr  same,  and  dis- 
charging him  from  the  trust,  were  in  no 
sense  executive,  ministerial,  or  clerical  func- 
tions. Accordingly,  it  was  the  right  of  the 
parties  at  interest  who  were  dissatisfied  with 
the  action  of  the  ordinary  in  thjBse  matters 
to  have  the  same  reviewed  by  appeal;  this, 
and  not  certiorari,  being  the  remedy  distinct- 
ly provided  by  law  for  correcting  errors  com- 
mitted by  the  court  of  ordinary.  Civ.  Code, 
H  4454,  4466,  5862.   Judgment  reyersed.       , 


aOO  Ga.  644) 
HT7NTBR  v.  DOWDY  et  aL 
(Supreme  Court  of  Georgia.    March  22»  IS^T.) 
Custody  of  Child. 

1.  There  being,  in  a  contest  for  the  custody  jof 
a  female  minor  child,  between  Its  mother  and 
an  orphan  asylum,  evidence  to  warrant  a  finding 
that  the  mother  was  a  lewd  and  abandoned 
woman,  there  was  no  abuse  of  disczfttion  In 
awarding  the  custody  of  the  childto  the  ssylnm. 

2.  The  ordinary  by  whom,  the  writ  ot  hshsas 
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corpOB  was  issaed  and  heard  committed  no  er- 
ror in  any  of  tfie  rulings  complained  of  in  the 
petition  for  certiorari,  and  the  judge  of  the  su- 
perior court  therefore  properly  refused  to  sanc- 
tloA  the  same. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Application  by  Maggie  Hunter  for  a  writ  of 
habeas  corpus  agalngt  Abigail  Dowdy  and  oth- 
ors  for  the  custody  of  a  female  minor  child. 
Prom  an  order  of  the  superior  court  refusing  a 
petition  for  certiorari  to  the  ordinary,  plaintiff 
brings  error.    Affirmed. 

M.  O.  Bayne,  for  plaintiff  in  error.  Dasher, 
Park  &  Gerdine  and  Hill,  Harris  &  Birch,  for 
defendant  in  error. 

liUMPKIN,  P.  J.  An  elaborate  discussion 
of  the  facts  of  tnis  case  would  be  unprofitable. 
The  Uw  of  It  is  free  from  doubt  We  simply 
hold  that  a  habeas  corpus  court,  hi  deciding  a 
controveigy  over  the  custody  of  a  young  girl, 
between  her  mother  and  another,  commits  no 
abuse  of  discretion  In  awarding  the  child  to 
the  latter,  If  there  Is  evidence  to  warrant  a 
tndlng  that  the  mother  Is  a  lewd  woman.  It 
makes  no  difference  who  the  other  contest- 
ant may  be.  Any  fate  would  be  better  for  the 
child  than  the  disgrace  and  ruin  which  would 
follow  her  prostitution.  No  place  could  be  a 
worse  one  for  her  than  the  home  of  a  wicked 
and  sfhameless  mother.  We  do  not  undertake 
to  adjudicate  that  the  woman  who  was  con- 
tending in  this  case  for  the  custody  of  the  girl 
was  In  fact  lewd;  but  the  judge  before  whom 
the  case  was  heard  evidently  entertaUied  the 
opinion  that  she  waa,  and  there  was  ample  evi- 
dence to  support  such  a  conclusion.  There  was 
testimony  to  the  contrary,  but  we  would  not, 
of  course,  be  authorized  to  say  that  the  find- 
ing of  the  judge  upon  this  disputed  issue  was 
incorrect  Assuming  that  the  mother  was 
lewd,  the  danger  of  the  girl's  becoming  so,  if 
committed  to  sucb  a  woman's  care,  would  be 
so  great  that  no  court  would  be  justified  in 
subjecting  the  child  to  such  a  risk.  There  was 
a  contention  to  the  effect  that  under  Its  char- 
ter the  orphan  asylum  to  which  the  child  was 
awarded  could  not  lawfully  take  into  Its  keep- 
ing any  child  who  had  a  living  parent  But 
we  do  not  care  to  go  taito  this  matter.  The  au- 
thorities of  the  asylum  were  willing  to  receive 
this  particular  child,  and  we  do  not  think  the 
question  of  their  legal  right  to  do  so  is  one 
which  can  be  raised  by  an  outsider,  in  no  way 
connected  with,  or  Interested  in,  the  manage- 
ment of  Its  affairs.    Judgment  affirmed. 


(100  Oa.  635) 
O.  OBBR  ft  SONS  OO.  et  al.  v.  MACON 
CONST.  00.  et  al. 
(Supreme  Court  of  Georgia.    Biarch  22,  1897.) 

COarOaATIONS— IN80LVBKCT~RbC  E I  VERS— Attob- 
NXTS*  FbBS. 

Where  all  tiie  assets  of  an  insolyent  corpora- 
tion have  been  placed  in  the  hands  of  a  receiver, 
and  through  him  are  in  process  of  jadidal  ad- 


ministration, and  certain  intervening  creditors 
file  an  independent  petition,  praying  the  court 
to  direct  the  sale  of  certain  property  which 
still  remained  in  the  hands  of  the  receiver,  undis- 
posed of,  imon  tiie  grant  of  an  order  so  directing, 
and  the  subsequent  sale  of  such  property  there- 
under, such  creditors  moving  in  the  particular 
proceeding  are  not  entitied  to  be  allowed  their 
counsel  fees  out  of  the  general  fund,  or  ont  of 
the  fund  realized  from  the  sale  of  such  prop- 
erty. The  property  being  already  in  the  hands  of 
the  receiver  under  the  original  proceeding,  the 
mere  effort  of  the  intervening  creditors  to  speed 
the  cause,  in  order  to  enable  them  to  realize  at 
an  earlier  date  than  probably  they  otherwise 
would  have  been  able  to  do,  does  not  authorise, 
out  of  either  of  the  funds  aix>ve  mentioned,  the 
allowance  of  the  expense  Incurred  by  them  la 
that  proceeding. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

In  the  matter  of  the  insolvency  of  the  Ma- 
con Construction  Company,  the  Georgia 
Southern  &  Florida  Railroad  Company,  the 
Macon  &  Birmingham  Railroad  Company, 
and  the  Macon  &  Atlantic  Railway  Gon^Miny. 
From  a  refusal  of  an  allowance  of  attorneys' 
fees  to  G.  Ober  A  Sons  Company  and  otbws, 
they  bring  error.    Affirmed. 

Hall  &  Hammond,  L.  F.  Garrard,  and  Hill, 
Harris  &  Birch,  for  plaintiffs  In  error.  Ba- 
con, Miller  &  Brunson,  Hardeman,  Davis  ft 
Turner,  John  L.  Hardeman,  and  Gueny  ft 
Hall,  for  defendants  In  error. 


ATKINSON,  J.  On  March  10, 1891,  a  peti- 
tion was  filed  by  McTighe  ft  Co.  against  the 
Macon  Construction  Company,  the  Georgia 
Southern  ft  Florida  Railroad  Company,  the 
Macon  ft  Birmingham  Railroad  Company,  and 
the  Macon  ft  Atlantic  Railway  Company;  the 
two  railroads  first  named  having  been  built 
by  the  Macon  Construction  Company,  and 
the  latter  being  then  In  process  of  construc- 
tion by  that  company.  Under  that  petition 
the  properties  of  these  various  corporations 
were  placed  in  the  hands  of  a  receiver.  Dur- 
ing the  construction  of  said  railroads  the 
Macon  Construction  Company  acquired  con- 
siderable realty  lying  along  the  line  of  the 
two  completed  railroads,  and  also  had  con- 
siderable personalty,  all  of  which  was  tBkea 
possession  of  by  the  receiver,  who  was  ap- 
pointed on  March  10,  1881.  During  the  prog- 
ress of  the  litigation,  many  creditors  of  the 
Macon  Construction  Company  intervened, 
and  obtained  Judgments  against  it,  as  wdl  as 
against  the  other  defendants,  respectively.  The 
properties  of  the  Macon  ft  Atlantic  Railway 
Company  and  those  of  the  Georgia  Soathera 
ft  Florida  Railroad  Company  were  sold  un- 
der a  decree  of  foreclosure  of  certain  mort> 
gages,  and  an  interlocutory  decree  had  been 
rendered  for  the  sale  of  the  property  of  the 
Macon  ft  Birmingham  Railroad  Company  un- 
der a  decree  based  upon  the  foreclosure  of 
a  mortgage,  which  sale  had  been  postponed 
from  time  to  time  from  May,  1896,  to  De- 
cember, 1895.  The  property  and  assets  of 
the  Macon  Construction  Oono^pany  wtfe  not 
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under  any  general  mortgage  similar  to  the 
mortgages  on  those  of  the  other  defendant 
corporations;  there  being,  however,  a  mort- 
gage upon  certain  specified  property  of  the 
Macon  Construction  Company  in  favor  of 
the  Exchange  Bank  of  Macon,  upon  which 
claim  that  institution  had  likewise  inter- 
vened. No  final  decree  had  been  rendered 
In  the  main  case,  and  no  interlocutory  decree 
had  been  taken  for  the  sale  of  the  property 
of  the  Macon  Construction  Company;  nor 
had  any  application  therefor  been  made  by 
McTlghe  &  Co.,  or  any  other  creditor  who 
had  intervened.  Among  the  intervening 
creditors  were  Ober  &  Sons  Company,  the 
•  National  Bank  of  Baltimore,  and  the  Lacka- 
wanna Iron  &  Coal  Company.  These  inter- 
vening creditors  on  April  2,  1895,  filed  a  pe- 
tition for  the  purpose  of  bringing  to  sale  the 
properties  of  the  Macon  Construction  Com- 
pany then  in  the  hands  of  the  receiver  under 
the  original  petition.  On  said  petition,  by 
an  interlocutory  decree,  sale  was  ordered, 
commissioners  were  appointed  to  conduct 
It,  and  by  the  commissioners  the  properties 
were  sold  for  |43,500,  the  result  of  which 
sale  was  reported  to  the  court.  $15,850  of 
the  proceeds  of  the  sale  represented  the  sum 
realized  from  the  sale  of  the  special  prop- 
erty upon  which  the  Exchange  Bank  had  a 
mortgage,  leaving  $27,650  as  the  fund  in 
which  the  general  creditors  of  the  Macon 
Construction  Company  were  interested. 
Afterwards  Ober  &  Sons  Company  and  the 
other  intervening  creditors  above  named  filed 
a  petition  praying  that  the  fees  of  their 
counsel,  who  instituted  the  proceedings  for 
the  sale  of  said  property,  and  brought  the 
same  to  sale,  should  be  paid  out  of  the  pro- 
ceeds. Upon  the  hearing  of  this  petition, 
one  of  the  attorneys  for  the  intervening 
creditors  above  named  testified  that  the  law 
firm  of  which  he  was  a  member  filed  the  pe- 
tition above  referred  to,  to  bring  to  sale,  un- 
der interlocutory  decree,  the  properties  in 
question;  that  this  was  done  In  the  Interest 
of  the  special  clients  his  firm  represented, 
and,  as  well,  of  the  general  creditors  inter- 
ested in  said  assets;  that  the  time  had  ar^ 
rived  in  the  progress  of  the  litigation  when 
such  property  should  be  sold;  that  no  steps 
had  been  taken  looking  to  that  end  by  doun- 
sel  representing  the  original  petitioners  or 
any  intervening  creditors.  He  testified  that 
tbe  services  rendered  consisted  of  an  investi- 
gation of  the  receiver's  reports,  in  order  to 
ascertain  what  were  the  properties  of  the 
Macon  Oonstruction  Company  subject  to 
sale,  as  distinguished  from  the  property  of 
the  other  defendants,  and  the  filing  of  the 
petition,  and  the  representation  of  It  in  its 
subsequent  course;  that  in  and  about  the 
framing  of  the  order  for  sale  there  was  very 
considerable  contest;  that  In  conducting  that 
proceeding  it  became  necessary  for  him  to 
make  several  trips  from  Atlanta  to  Macon; 
that  the  whole  service  In  representing  said 
petition  and  obtaining  the  order  was  worth 


10  per  cent  on  the  fund  realised  by  said 
commissioners  and  brought  into  court,  ex- 
clusive of  the  amount  realized  under  the 
mortgage  of  the  Exchange  Bank,  upon  which 
fees  were  not  claimed.  The  interveners 
were  proceeding  to  introduce  further  testi- 
mony as  to  the  value  of  the  services,  when 
the  court  interrupted  the  progress  of  the  in- 
quiry, and  announced  that  a  solution  of  the 
special  question  made  Involved  a  question  of 
law  as  to  the  liability  of  the  fund,  and  not 
a  question  of  fact,  and,  upon  consideration 
of  tliat  question,  sustained  an  oral  motion 
to  dismiss  the  petition,  and  granted  an  order 
refusing  to  allow  the  attorneys'  fees  prayed 
for.  To  this  decision  and  judgment  the  in- 
tervening creditors  excepted,  and  insisted 
that  their  counsel  were  entitled  to  fees- 
First,  because  they  commenced  and  conduct- 
ed the  proceeding  under  which  the  property 
was  sold,  and  the  fund  brought  Into  court; 
second,  that  this  petition  inured  to  the  bene- 
fit alike  of  all  the  creditors  interested  in  said 
fund;  third,  that  the  proceeding  on  their 
part  was  an  act  of  diligence,  of  which  cred- 
itors Interested  in  the  fund  were  not  entitled 
to  the  benefit  without  contributing  to  the 
expense  thereof;  fourth,  that  the  case  was 
analogous  to  the  filing  of  a  creditors'  bill,  or 
bringing  money  into  court  on  garnishment 
proceedings,  and  other  similar  cases,  in 
which  counsel  for  diligent  creditors  are  en- 
titled to  have  their  fees  paid  out  of  the  fund. 
It  will  be  noted  that  the  counsel  moving  for 
an  allowance  of  fees  in  the  present  case  were 
not  the  counsel  of  the  original  moving  cred- 
itors, but  were  counsel  of  Intervening  cred- 
itors, who  are  permitted  to  become  parties 
complainant  to  the  bill  only  upon  condition 
that,  sharing  its  benefits,  they  will  likewise 
assume  to  share  proportionately  the  expenses 
and  burden  of  the  litigation.  It  will  be  fur- 
ther noted  that  all  the  assets  of  the  defend- 
ant cprporation  had  been  seized  by  the 
court,  and  were  then  In  the  hands  of  Its  re- 
ceiver, being  held  by  him  in  the  due  course 
of  judicial  administration.  The  receiver 
presumably  was  represented  by  counsel  as- 
signed to  him  by  the  court  At  all  events, 
it  would  have  been  the  duty  of  the  court  to 
have  assigned  counsel  to  him,  had  he  re- 
quired advice  in  the  management  of  the  af- 
fairs of  the  receivership.  It  Is  not  apparent 
to  us,  from  the  record,  that  counsel  for  the 
Intervening  creditors,  who  now  move  for 
this  allowance  of  fees,  have  performed  such 
an  extraordinary  service,  either  In  preserv- 
ing or  increasing  the  fund,  as  would  entitle 
them,  upon  equitable  considerations,  to  b<> 
paid  an  extra  allowance  for  that  service. 
The  duties  which  they  performed  in  regard 
to  this  matter,  if  necessary  at  aU,  were  onl^ 
such  duties  as  diligent  counsel  should  have 
performed  on  behalf  and  In  the  prosecutlov 
of  the  rights  of  their  own  clients.  The  as- 
sets in  question  being  already  In  the  handi 
of  the  court  they  discovered  nothing,  and 
brought  to  the  custody  of  the  court  no  prop- 
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erty  of  #hich  it  was  not  then  possessed. 
There  wiu  no  necessity  for  any  action  by 
them,  and  no  reason  why  they  should  have 
moved  in  the  premises,  except  a  reason  be 
found  in  the  fact  that  the  court,  in  adjudi- 
cating the  more  Important  questions  involT- 
ed  in  this  general  litigation,  was  disposed  to 
move  too  slowly  in  the  matter  of  reducing  to 
cash  the  properties  which  were  subsequently 
sold  upon  the  application  of  these  interven- 
ing creditors.  To  speed  the  cause  of  their 
clients  is  one  of  the  ordinary  duties  of  coun- 
sel, for  which  they  are  supposed  to  receive 
ample  remuneration  from  them;  and  the  act 
performed  by  the  counsel  in  this  case  was 
merely  to  direct  the  attention  of  the  court 
to  the  matter  of  delay  In  realizing  upon  this 
particular  property,  to  the  injury  of  their 
own  clients,  and  to  the  injury  of  other  cred- 
itors of  the  defendant  No  formid  motion  or 
petition  was  necessary  to  bring  about  the  re- 
sult accomplished  In  this  case.  The  atten- 
tion of  the  court  might  as  well  have  been  di- 
rected to  this  unsold  property  by  oral  mo- 
tion as  In  any  other  way,  and  the  same  di- 
rection, doubtless,  would  have  been  given 
the  receiver  as  was  given  in  the  present  in- 
stance. To  allow  the  payment  of  counsel 
fees  for  the  special  services  rendered  in  this 
case  would  be  to  establish  another  precedent, 
for  which  we  find  no  warrant  in  the  books, 
nor  In  the  inherent  Justice  and  equity  of  the 
case,  which  might  hereafter,  and  doubtless 
would,  lead  to  pernicious  consequences,  in 
the  diversion  of  funds,  which  ought  properly 
to  be  appropriated  to  the  payment  of  debts. 
Into  channels  neither  contemplated  by  the 
law,  nor  Justified  by  the  purposes  for  which 
the  property  of  a  debtor  is  liable  to  seizure. 
This  Is  one  instance  in  which  the  counsel  of 
the  intervening  creditor  should  look  to  his 
client  for  compensation.  Accordingly  the 
court  did  not  err  in  disallowing  the  applica- 
tion for  attom^s*  fees,  and  the  Judgment  is 
therefore  afSrmed. 


(lOO  Ga.  682) 

GROSS  V.  CARTER. 
(Supreme  Court  of  Georgia.    March  22,  1897.) 

Action  fob  Assault— Evid bncb^Instbuotions— 
Damaqeb. 
There  was,  as  against  the  losing  party,  no 
error  in  charging,  in  refusing  to  charge,  or  in 
rejecting  evidence,    ^e  verdict  Is  supported  by 
the  evidence,   and  is  not  excessive;    and  the 
court  did  not  err  in  refusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Brror  from  dty  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  Henry  Carter  against  Oreen  Ooss 
fai  trespass  vi  et  armls.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed.     . 

Brie  Gambrell,  for  plaintiff  in  error.  M.  GK 
Bayne,  for  defendant  in  error. 

SIMMONS,  C.  J.  Garter  sued  Cross  In  an 
action  for  trespass  vi  et  armls,  the  substance  of 


his  declaration  being  that,  wlthont  any  provo- 
cation on  his  part,  Gross  had  cot,  wounded, 
and  stabbed  him  with  a  knife  on  each  of  his 
arms,  greatly  injuring  him.  Defendant  denied 
the  allegations  in  the  petition,  and  alleged  that, 
if  he  wounded  the  plaintiff  at  all,  it  was  only 
upon  the  greatest  provocation  given  by  pbdn- 
tiff,  plaintiff  having  made  a  deadly  and  unpro- 
voked assault  upon  him,  from  which  he  escaped 
only  by  wounding  said  plaintiff.  There  vras  a 
verdict  for  plaintiff  for  fDLOO.  Defendant  moved 
for  a  new  trial,  and,  his  motion  being  over- 
ruled,  excepted. 

It  appears  from  the  evidence  that  Cross  was 
manager  of  a  plantation,  and  that  one  of  the 
employ^  on  the  farm  had  procured  Carter  to 
come  with  his  wagon  and  team,  and  more  his 
effects  to  another  plantation.  While  they  were 
in  the  act  of  moving  the  wagon,  Cross  arrived, 
and,  according  to  the  plaintUTs  testimony, 
without  any  provocation,  and  wlthont  his  say- 
hig  a  word  to  Groas,  Cross  stabbed  him  on  one 
of  his  arms  near  the  wrist,  inflicting  a  serious 
wound.  Cross  then  went  into  the  house,  re- 
turned, and,  without  any  further  provocation, 
stabbed  plaintiff  upon  the  other  arm.  Both 
wounds  were  serious,  and  from  them  be  suf- 
fered severe  pain  on  account  of  having  caught 
cold  in  them.  One  of  the  wounds,  he  claims, 
permanently  injured  his  arm.  The  testimony 
of  Cross  Is  to  the  effect  that  Carter,  the  plain- 
tiff, made  a  threat  and  a  motion  as  if  he  in- 
tended to  assault  him,  one  of  the  ^tnesses  tes- 
tifying that  Carter  had  an  open  knife  in  his 
pocket.  This  is  the  substance  of  the  testi- 
mony. 

Various  exceptions  were  taken  in  the  motion 
for  a  new  trial,  a  number  of  them  being  to  the 
charge  of  the  court  and  the  refusals  to  give  in 
charge  certain  requests  therein  set  out  The 
court  was  requestied  to  charge  that  "the  defend- 
ant has  the  right  to  prove,  and  the  Jury  should 
consider,  any  acts  of  the  plaintiff  which  tend- 
ed to  arouse  the  passions  of  the  defendant,  or 
which  tended  to  cause  a  breach  of  the  peace; 
and,  if  you  should  find  tint  the  plaintiff  ag- 
gravated or  provoked  the  difficolty,  and  so 
brought  the  injury  on  himself,  then  the  def aid- 
ant is  not  liable,  and  you  will  so  find."  Under 
the  facts  of  the  present  case,  this  request  to 
charge  was  too  broad.  In  effect,  it  means  that 
Cross  would  be  Justified  in  stabbing  the  plain- 
tiff if  the  plaintiff  did  any  act  which  tended  to 
cause  a  breach  of  the  peace,  or  aggravated  or 
provoked  the  difficulty.  This,  In  our  opinion,  is 
not  the  law.  While,  hi  a  criminal  or  a  dvil 
case,  a  man  may  give  U  evidence  any  oppro- 
brious words  or  abusive  langniage  used  towards 
him  In  order  to  Justify  his  conduct,  or  to  miti- 
gate the  damages,  it  Is  at  last  for  the  Jury  to 
say  whether  these  acts  amount  to  a  Justifica- 
tion, or  whether  they  should  be  considered  in 
mitigation  of  damages.  In  doing  this  they 
will  naturally  look,  not  only  to  the  extent  of 
the  provocati(»,  but  also  to  the  extent  of  the 
injury  inflicted.  A  man  might  be  Justified  In 
striking  another  for  opprobrious  words  or  aba- 
sive  language,  but  not  so  if  the  battery 
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In  the  opinion  of  the  Jnrj,  mndi  greater  than 
the  words  or  abusive  language  would  author- 
ize. If  one  call  another  a  liar,  and  the  latter 
should  stab  or  shoot  him,  inflicting  on  him 
serious  injury,  no  jury  would  be  authorized  bo 
acquit  him  on  the  criminal  side  of  the  court, 
or  to  reUeve  him  of  damages  on  the  dyil  side. 
If  the  injury  inflicted  is  disproportionate  to  the 
offense  given,  the  person  inflicting  the  injury 
should  respond  in  damages.  This  charge  re- 
quested the  court  to  Instruct  the  jiiry  that  in 
such  a  case  the  defendant  would  be  freed  from 
all  liability,  and  the  court  properly  refused  to 
give  it  in  charge  to  the  jury. 

The  court  gave  In  charge  to  the  juiy  the  law 
relating  to  the  offense  of  stabbing,  as  defined 
in  the  Penal  Oode  (section  112),  and  added, 
after  reading  the  section,  "And  this'  is  the  law 
that  gives  the  person  stabbed  the  right  to 
maintain  an  action  for  such  stabbing."  While 
we  think  it  was  not  at  all  necessary  for  the 
court  to  read  this  definition  to  the  jury,  we  can- 
not see  how  It  injured  the  defendant,  under 
the  facts  of  the  case.  The  main  objection 
taken  to  it  is  that  the  court  instructed  the  jury 
that  that  section  was  the  foundation  of  the 
plalntlfTs  right  of  action.  For  this  reason  It 
was  erroneous,  but  It  seems  to  us  that  it  was 
hurtful,  not  to  the  defendant,  but  to  the  plain- 
tiff. The  action  of  trespass  vi  et  armls  is  not 
founded  on  this  section  of  the  Penal  Ck>de,  but 
upon  the  law  of  torts,  and  the  jury  might  have 
thought,  under  this  instruction,  that  If  Oross 
was  not  guilty  of  stabbing  as  defined,  the  ac- 
tion of  Garter  would  fall. 

The  court  was  also  requested  by  the  defend- 
ant to  charge  upon  the  law  as  to  vindictive 
damages,  the  purpose  of  the  requests  being  to 
ezdude  a  finding  for  such  damages.  Whether 
these  requests  stated  the  law  on  this  subject 
properly  or  not  It  is  unnecessary  to  determine, 
as  the  verdict  of  the  jury  was  for  $100  only, 
which  clearly  shows  that  they  did  not  consider 
the  subject  of  vindictive  damages.  There  be- 
ing no  such  damages  in  the  verdict,  we  will  not 
reverse  the  judgment  for  the  failure  to  charge 
as  requested.  Under  the  facts  disclosed  by  the 
record,  the  verdict  Is  not  excessive,  but  very 
moderate  in  Its  amount. 

As  against  the  defendant,  there  was  no  error 
In  the  charge  of  the  court,  no  error  in  refusing 
to  charge,  and  no  error  in  rejecting  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial.    Judgment  afi^rmed. 


aOO  Ga.  626) 

RIVIBRD  V.  RAIC  et  aL 
(Supreme  Court  of  Georgia.    March  22,  1897.) 
Kjeotmsnt—Evidbnce— Nonsuit. 
Where,  in  an  action  of  ejectment,  brought  by 
a  married  woman  to  recover  property  claimed 
by  her  as  her  separate  estate,  the  right  of  the 
defendant  depends  upon  the  validity  of  a  con- 
veyance from  herself  to  him,  and  the  validity 
of   such  conveyance  depends  upon  whether  it 
was  executed  upon  consideration  of  the  settle- 
ment of  her  husband's  debt,  if  there  be  evidence 
introduced  by  the  plaintiff  from  which  the  jury 
would  be  authorised  to  infer  that  the  consid- 


eration of  the  conveyance  was  the  settlement  of 
her  husband's  debt,  rather  than  her  own,  and 
that  these  facts  were  known  to  the  grantee  at 
.  the  time,  the  grant  of  a  nonsuit  is  erroneous. 
(Syllabus  by  the  (^urt.) 

Error  from  superior  court,  Crawford  coun- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Action  by  Cora  B.  Riviere  against  B.  H. 
Ray  and  others  In  ejectment  From  a  judg- 
ment for  defendants,  plaintiff  brings  error. 
Reversed. 

H.  A  Mathews,  for  plaintiff  in  error.  R. 
G.  Smith,  M.  G.  Bayne,  L.  D.  Moore,  and 
Brlc  Gambrell,  for  defendants  In  error. 

SIMMONS,  C.  J.  Mrs.  Riviere  brought 
complaint  for  land  agaln^  Ray  and  Sanders 
for  a  certain  lot  situated  In  the  town  of 
KnoxvlUe.  -She  testified  that  she  had  signed 
a  deed  purporting  to  convey  to  Ray  the  house 
and  lot  sued  for;  that,  when  she  was  In  the 
act  of  removing  to  another  county,  two  at- 
torneys of  Ray  Insisted  that  she  make  a  deed 
to  Ray  to  the  house  and  lot,  to  settle  some 
mortgagee  she  had  previously  signed.  This 
she  refused  to  do.  The  attorneys  then  Issued 
an  attachment,  and  threatened  to  attach  her 
furniture  If  she  did  not  sign  the  deed.  Her 
daughter  being  sick,  and  among  strangers, 
she  wished  to  go  to  her,  and  finally,  upon  the 
persuasion  of  thesd  persons,  did  sign  the 
deed,  rec<elving  therefor  no  consideration. 
Her  son  claimed  that  Ray  was  to  pay  him 
$200  to  sign  a  quitclaim  deed,  and  get  his 
sister  to  sign  it  to  the  same  property.  He 
and  his  sister  signed  the  deed,  and  when  he 
returned  with  it,  Burnett,  another  agent  of 
Ray's,  brought  the  papers  and  $200,  and  of- 
fered the  money  to  Mrs.  Riviere,  but  she  re- 
fused to  take  it  From  this  and  other  testi- 
mony It  seems  that  the  deed  was  made  in 
settlement  of  some  mortgages  which  Mrs. 
Riviere  had  theretofore  given  Ray  to  secure 
what  was  her  husband's  debt  She  testified 
that  Ray  knew  that  the  debt  was  that  of  her 
husband.  She  had  likewise  given  Ray  three 
notes  of  $237.45  each  to  settle  other  notes 
which  Ray  held  against  her  and  her  son 
Avant  Avant  and  her  husband  were  In  the 
sawmill  business,  and,  while  Avant  was  os- 
tensibly a  partner,  her  husband  was  really 
the  owner  of  the  sawmill,  and  these  notes 
were  signed  by  Avant  and  herself  upon  the 
advice  of  Ray,  because  there  were  some  judg- 
ments against  her  husband,  but  the  notes 
really  represented  her  husband's  indebted- 
ness. Her  husband  testified  that  the  notes 
which  the  mortgage  was  given  to  secure  were 
given  for  supplies  to  run  the  sawmill,  and 
that  the  deed  was  given  in  settlement  of 
this  mortgage;  that  it  was  his  debt  and 
Avant's;  that  the  mill  was  not  run  in  his 
wife's  name,  and  that  she  received  none  of 
the  profits  thereof. 

A  married  woman.  In  this  state,  cannot 
bind  her  separate  estate  for  the  debts  of  her 
husband,  nor  can  she  become  a  surety  for  any 
one.    If  the  testimony  above  recited  Is  true. 
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the  deed  to  the  house  and  lot  was  made  in 
settlement  of  the  debts  of  the  husband  of  -the 
grantor,  or  It  was  made  In  settlement  of  a 
mortgage  giyen  to  secure  notes  on  which  she 
was  merely  a  surety,  all  of  which,  according 
to  the  testimony,  was  known  to  the  grantee. 
This  being  so,  prima  facie  the  grantor  would 
be  entitled  to  recover  the  hind  sued  for;  at 
least  the  trial  Judge  should  have  submitted 
the  question  to  the  Jury.  We  think,  there- 
fore, that  the  grant  of  the  nonsuit  was  er- 
roneous, and  accordingly  Judgment  is  re- 
versed. 


(lOO  Oft.  628) 

SMITH  V.  BSTBY  ORGAN  CO. 
(Supreme  Ck>UTt  of  Georgia.    March  22,  1897.) 

8aLB~RB8CI88TON  FOR  PrADD— WaFVKR  OF  RiOHT 

—Return  of  Property. 

1.  Where  the  purchaser  of  goods  seeks  to  avoid 
the  contract  of  purchase  on  the  ground  of  fraud, 
he  must,  upon  the  discovery  of  the  facts  consti- 
tuting the  fraud,  at  once  announce  his  purpose 
to  rescind,  adhere  to  it,  and  make  or  offer  to 
make  restitution.  If  he  remain  siient,  retain  pos- 
session of  the  goods  receiyed  under  the  contract 
as  his  own,  without  complaint,  until  long  after 
the  discovery  of  the  fraud,  he  will  be  held  to  have 
waived  his  objection,  and  will  be  bound  for 
the  purchase  price,  as  though  no  fraud  had  oc- 
curred. 

2.  Where  tfie  seller  of  goods,  who  has  retain- 
ed title,  brings  an  action  to  recover  the  same, 
because  of  the  nonpayment  of  ^e  purchase  price, 
and  a  plea  is  filed  by  the  purchaser  alleging  fraud 
in  the  seller  in  pro'iuring  the  defendant  to  be- 
come the  purchaser  of  lae  goods  sued  for,  and 
there  is  no  allegation  in  such  plea  that  he  was 
misled  by  such  representations,  or  that,  upon 
the  discovery  of  the  fraud,  he  elected  to  re- 
scind, and  no  allegation  that  he  then  restored,  or 
offered  to  restore,  the  seller  to  his  original  status, 
it  was  without  merit,  set  up  no  defense  to  the 
action,  and  was  properly  stricken  on  demurrer. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  CSrawford  county; 
W.  H.  Pelton,  Jr.,  Judge. 

Action  by  the  Estey  Organ  Company  against 
R.  D.  Smith  on  a  contract.  From  a  judgment 
for  plaintifiT,  defendant  brings  error.     Affirmed. 

Gustin,  Guerry  &  Hall,  for  plaintiff  in  error. 
L.  D.  Moore,  for  defendant  in  error. 

ATKINSON,  J.  The  questions  made  in  the 
present  case  arose  upon  the  following  state 
of  facts:  The  Estey  Organ  Company  brought 
its  action  against  Smith  for  an  upright  Estey 
piano,  designated  as  "Style  6,  No.  18,508,"  of 
the  value  of  $250.  The  case  being  called  for 
trial,  plaintiff  introduced  three  notes,  made 
by  Smith  to  it,  dated  February  13,  1891,  and 
due  six  months  after  date,  two  of  the  notes 
being  for  $50  each,  and  one  for  $100;  also  a 
contract  entered  into  by  Smith  with  it  for 
the  purchase  of  an  Estey  piano,  by  which  con- 
tract he  bound  himself  to  pay  it  $250.  The 
title  thereto  being  reserved  in  the  plaintiff 
until  all  installments  should  be  fully  paid, 
and,  if  not  paid  as  they  severally  matured, 
upon  default  of  any  of  the  installments  said 
instrument  should  be  delivered  to  plaintiff  up- 
on demand,  without  any  liability  on  its  part 


to  account  for  or  refund  any  money  or  thing 
previously  paid  upon  the  price  of  said  instru- 
ment Plaintiff  put  hi  evidence,  also,  defend- 
ant's admission  of  the  demand  for,  and  re- 
fusal of  the  defendant  to  deliver,  the  prop- 
erty before  the  filhig  of  the  suit  Defendant 
then  submitted  an  amendment  to  his  plea. 
On  motion  of  plaintiff  this  amended  plea  was 
striclcen.  To  this  ruling  defendant  excepted. 
The  amendment  was  as  follows:  He  pur- 
chased said  piano  of  the  Estey  Oigan  Compa- 
ny on  the  representations  of  the  said  company 
that  tiie  case  of  the  said  piano  was  made  of 
wood  known  as  ebony  wood,  which  wood  is 
very  superior  for  finishing  the  cases  of  pianos, 
which  representations  were  made  by  ssid 
company  to  induce  this  defendant  to  purchase 
the  said  piano,  which  representations  were 
false  and  fraudulently  made,  and  were  Icnown 
to  be  false  at  the  time  they  were  nuide  by 
said  company.  By  reason  of  said  representa- 
tions, defendant  paid  to  the  said  Estey  Organ 
Company  the  sum  of  $150.  Defendant  shows 
that  said  piano  was  not  an  ebony  finish,  but 
was  only  varnished  with  some  material  so  as 
to  cause  it  to  resemble  ebony,  and  that  said 
instrument  is  practically  worthless;  where- 
fore defendant  prays  that  said  contract  may 
be  rescinded,  and  that  he  may  have  a  Judg- 
ment against  said  plaintiff  for  the  sum  of 
$150  received  from  hhn  by  said  company  by 
reason  of  said  false  and  fraudulent  represen- 
tations, as  above  set  forth,  and  defendant 
now  agrees  to  surrender  said  instrument  to 
said  plaintiff  upon  receipt  of  said  sum. 

1.  The  amendment  offered  by  the  defendant 
fails  as  a  substantive  defense  to  plaintlfTs 
action.  He  alleges  false  representations  up- 
on the  part  of  the  seller  of  the  piano  aa  to  the 
quality  and  character  of  the  wood  ont  of 
which  the  case  of  the  instrument  was  con- 
structed.'  He  alleges  that  these  representa* 
tions  were  made  by  the  defendant  to  induce 
him  to  become  the  purchaser  of  the  instru- 
ment; that  these  representations  were  false, 
and  were  fraudulently  made  by  the  seller; 
but  nowhere  alleges  that  he  was  misled  as  a 
consequence  of  such  misrepresentations,  or  In- 
duced by  them  to  become  the  purchaser.  He 
alleges  that  the  instrument,  at  the  time  the 
plea  was  filed,  was  worthless,  but  does  not 
allege  at  what  time  that  fact  first  came  to 
his  knowledge.  It  will  be  seen  ftom  the  rec- 
ord that  nearly  five  years  elapsed  between  the 
time  he  received  the  instrument  and  the  time 
he  filed  the  plea.  By  his  plea  he  offers  to  re- 
store to  the  phiintlff  the  Instrument  in  ques^ 
tlon,  but  does  not  allege  that  upon  the  dis- 
covery of  the  fraud  alleged  to  have  been  per- 
petrated upon  him  he  then  offered  to  restore 
the  instrument.  Where  one  seeks  to  relieve 
himself  from  the  obligation  of  a  contract  upon 
the  ground  that  he  was  procured  to  enter  In- 
to it  in  consequence  of  the  fraud  of  the  ad- 
verse party,  he  must  allege  and  prove  such 
facts,  not  only  as  establish  the  fraud,  but 
show  that  he  has  suffered,  in  consequence  of 
such  fraudulent  conduct,  an  injury.     Upon  a 


Ua.) 


riDEUTY  ^  DEPOSIT  CO.  ▼.  EXCHANGE  BANK. 


fraud  perpetrated  without  Injury  m  cause  of 
action  cannot  arise.  Unless  the  defendant 
was  misled,  and  induced  to  act  to  his  preju- 
dice, in  consequence  of  the  fraudulent  repre- 
sentations of  the  plaintiff,  he  would  not  be 
entitled  to  rescind,  and  therefore  his  plea  is 
insufficient,  in  that  it  fails  to  allege  that  he 
was  misled  by  the  conduct  of  the  plaintiff. 
Long  delay  in  the  repudiation  of  a  contract 
into  which  one  is  induced  to  enter  in  conse- 
quence of  misrepresentations  of  another  fraud- 
.  ulently  made  is  aa  fatal  to  the  right  of  rescis- 
sion as  would  be  express  acquiescence  in  the 
fraud,  the  only  difference  being  that  in  the 
one  case  acquiescence  implies  assent,  and  in 
the  other  assent  must  be  proven.  It  is  there- 
fore, that  where  the  purchaser  of  goods  seeks 
to  avoid  the  contract  of  purchase  on  the 
ground  of  fraud,  he  must,  upon  the  discovery 
of  the  f^cts  constituting  the  fraud,  at  once, 
upon  bis  first  opportunity  to  do  so,  announce 
his  purpose  to  rescind,  steadfastly  adhere  to 
it,  and  make  or  offer  to  make  restitution.  If 
he  remain  silent  and  passive,  retain  posses- 
sion of  the  goods  received  under  the  contract 
as  his  own  without  complaint  until  long  after 
the  discovery  of  the  fraud,  he  will  be  held  to 
have  waived  any  objection  to  the  fraudulent 
conduct  of  the  seller,  and  will  be  bound  for 
the  purchase  price,  as  though  in  the  execution 
of  the  contract  no  fraud  had  been  committed. 
See  Summerall  y.  Graham,  62  Ga.  730,  731; 
Hunt  V.  Hardwick,  68  Ga.  104. 

2.  The  amended  plea  is  vicious  in  another 
respect.  It  does  not  allege  an  offer  to  make 
restitution  to  the  plaintiff  upon  the  discovery 
of  its  alleged  conduct.  One  cannot  elect  to 
rescind  an  agreement  upon  the  groimd  that  he 
was  induced  to  enter  into  it  in  consequence 
of  the  fraud  of  the  adverse  party,  and  at  the 
same  time  elect  to  keep  the  fruits  of  the 
fraudulent  agreement  As  has  been  said  by  a 
learned  judge,  "Bestltution  before  absolution 
is  as  sound  in  law  as  in  theology."  Nor  must 
this  restitution  be  long  delayed.  .It  will  not 
do  to  say  at  the  time  the  case  comes  on  for 
trial  that  the  defendant  then  offers  to  restore 
the  plaintiff  his  piano.  The  plaintiff,  if  obli- 
ged to  receive  it  in  return,  was  entitled  to 
restitution  at  an  earlier  stage,  and  the  de- 
fendant, having  neither  restored  nor  offered 
to  restore  it  to  the  plaintiff  upon  the  discov- 
ery of  the  alleged  fraud,  he  will  be  held  to 
bave  elected  to  keep  the  instrument,  and  the 
law  elects  for  him  that  he  shall  pay  for  it 
Judgment  affirmed. 

(100  oa.  &») 
FIDBLITY   A  DEPOSIT  00.  OF  MARY- 
LAND   V.    EXCHANGE    BANK 
OF  MACON. 

(Supreme  Court  of  Georgia.    March  22,  1897.) 
JuDomxT— LiBN  —  Cbosbs  m  Action  —  Absign- 

M  BNT— G  ARXTSHMB  KT. 

1.  While  a  Judgment  in  this  state,  in  a  general 
sense,  binds  all  the  property,  both  real  and  per- 
sonal, of  the  person  against  whom  it  is  rendered, 
the  hen  of  such  judgment,  in  the  special  sense 


which  prevents  the  alienation  of  the  property  of 
the  debtor  after  its  rendition,  attaches  only  to 
BQch  property  of  the  debtor  as  is  capable  of 
seizure  and  sale  under  execution  based  upon 
such  Jndgment 

2.  Choses  in  action  are  not  subject  to  seisure 
and  sale  under  executions  based  upon  ordinary 
Judgments,  and  can  only  be  readied  by  the 
judgment  creditor  through  a  garnishment  or 
some  other  collateral  proceeding;  and,  inasmuch 
as  such  garnishment  or  collateiul  proceeding  is 
necessary  to  fix  the  lien  of  the  judgment  so  as  to 
make  it  effective,  an  assignment  of  the  chose 
in  action  by  the  debtor  before  the  institution  of 
such  collateral  proceeding  passes  to  the  assignee 
the  proi)erty  of  the  debtor  in  the  chose  in  ac- 
tion assigned,  freed  from  the  lien  of  a  general 
judgmmt  previously  rendered  against  me  as- 
signor. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  the  Fidelity  ft  Deposit  Company 
of  Maryland  against  the  Exchange  Bank  of 
Macon  in  garnishment  proceedings.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

Hall  &  Hammond  and  Hardeman,  Davis  & 
Turner,  for  plaintiff  in  error.  Bacon,  Miller 
&  Branson,  for  defendant  in  error. 

ATKINSON,  J.  Upon  the  peUtion  of  credit- 
ors of  the  Macon  Constractlon  Company,  filed 
in  Bibb  superior  court,  the  properties  of  the 
Georgia  Southern  &  Florida  Railroad  Company 
had  been  seized  and  placed  in  the  hands  of 
W.  B.  Sparks,  who  had  been  duly  appointed 
receiver  of  all  the  assets  of  the  Macon  Con- 
struction Company.  Upon  the  final  adminis- 
tration of  the  assets  of  that  corporation,  upon 
the  23d  day  of  September,  1865,  as  final  com- 
pensation of  the  receiver  for  services  render- 
ed in  and  about  the  discharge  of  his  duties, 
the  court,  by  an  appropriate  order,  awarded 
to  him  the  sum  of  $20,500,  and  accordingly 
gave  direction  to  Gresham,  Hardeman,  and 
Nisbet,  who  were  the  commissioners  appoint- 
ed to  manage  and  dhrect  the  sale  of  the  prop- 
erties, that  they  should,  out  of  funds  in  their 
hands,  pay  to  him.  In  final  satisfaction,  as 
aforesaid,  the  sum  above  mentioned.  Sparks, 
being  indebted  to  the  Exchange  Bank  of 
Macon,  upon  the  day  following  the  grant  of 
this  order,  drew  and  delivered  to  it  a  draft 
in  its  favor  upon  said  commissioners,  in  the 
following  words:  *'J.  S.  McTighe  &  Co.  et 
aL  V.  The  Macon  Construction  Co.  et  al. 
Petition  of  W.  B.  Sparks,  Receiver  of  the 
Ga.  So.  &  Fla.  R.  R.  Co.,  for  Final  Compen- 
sation. Auditor's  Report  and  Decree  of  Court 
Thereon.  To  Messrs.  Thos.  B.  Gresham,  Jno. 
L.  Hardeman,  and  R.  A.  Nisbet,  Com'rs— 
Gentlemen:  You  will  please  pay  to  the  Ex- 
change Bank  of  Macon,  Ga.,  the  sum  of  $17,- 
500.00  out  of  the  amount  found  in  my  favor 
by  the  auditor  in  the  above-stated  cause,  and 
which  report  was  approved  by  the  court  on 
September  23rd,  1885.  This  order  will  be 
your  voucher  for  said  payment  [Signed]  W. 
B.  Sparks,"  dated  September  24,  1805.  Upon 
the  delivery  of  this  draft  by  Sparks  to  the 


81f4 


28  SOUTEI£IAST£lIlN  RS2P0BTBB. 


(Ga. 


cashier  of  the  Bzchange  Bank,  that  inatltci- 
tion  delivered  ta  him  notes  and  other  evi- 
dences of  indebtedness  held  by  the  bank 
against  Sparks,  for  sums  aggregating  $20,000 
and  upward.  The  Fidelity  A  Deposit  Oom- 
pany  of  Maryland  having,  on  the  2d  day  of 
July,  1882,  obtained  a  Judgment  against 
Sparks  for  118,580.21,  principal,  and  $860.97, 
interest,  upon  this  judgment,  on  the  1st  day 
of  November,  1896,  sued  out  summons  of 
garnishment  returnable  to  the  city  court  of 
Macon,  which  was  served  on  the  commission- 
ers on  November  2,  1896.  Thereafter,  on  the 
11th  day  of  November,  1895,  the  Exchange 
Bank  of  Macon  claimed  the  said  fund  in  the 
hands  of  the  commissioners  to  the  extent  of 
$17,600,  and  dissolved  the  garnishment  by 
giving  bond  under  the  statute.  On  December 
16,  1895,  the  garnishees  answered  that  they 
were  not  indebted;  answered,  further,  that 
the  funds  held  by  them  originally  as  commis- 
sioners, in  so  far  as  Sparlcs  was  concerned, 
had  been  assigned  by  him  to  the  Exchange 
Bank  of  Macon  before  the  service  of  the 
summons  of  garnishment  in  that  case.  They 
answered,  further,  that  upon  the  dissolution 
of  the  garnishment  by  the  Exchange  Bank 
of  Macon,  as  claimant  of  the  ftmd,  the 
amount  represented  in  the  draft  above  named 
had  been  by  them  paid  to  the  Exchange 
Bank  of  Macon.  They  further  answered  that, 
being  officers  of  the  court  in  the  administra- 
tion of  funds  committed  to  their  care,  they 
were  relieved  from  process  of  garnishment, 
and  that,  the  fund  in  question  having  been 
awarded  to  Sparks  as  his  compensation  for 
services  rendered  by  him  In  his  capacity  as 
a  public  officer,  such  fund  could  not  be  reach- 
ed by  process  of  garnishment  When  the 
claim  case  came  on  to  be  heard,  it  was  sub- 
mitted to  the  court  without  the  intervention 
of  a  Jury,  and,  upon  consideration  of  the^ 
facts  as  they  are  above  stated,  the  court* 
awarded  the  fund  to  the  claimant  To  the 
Judgment  so  awarding  the  fund,  the  garnish- 
ing creditors  excepted,  and  upon  that  Judg- 
ment assign  error  here.  We  have  not  deemed 
it  necessary  to  determine  whether  the  com- 
missioners appointed  by  Bibb  superior  court 
could  be  held  to  answer  elsewhere  than  iii 
that  court  a  summons  of  garnishment,  nor 
whether  the  fund  awarded  to  the  receiver  as 
his  compensation  was  protected  against  the 
process  of  garnishment  by  virtue  of  his  posi- 
tion as  an  officer  of  the  court,  and,  for  this 
reason,  we  have  not  stated  herein  the  evi- 
dence introduced  upon  the  trial  which  bore 
exclusively  upon  those  aspects  of  the  case. 

1.  The  first  question  to  be  considered  is 
whether  the  bank  acquired  title  to  the  fund 
represented  in  the  draft  drawn  in  its  favor, 
and  whether,  under  the  circumstances,  the 
drawing  of  the  draft  amounted,  in  law,  to  an 
assignment  of  that  fund  to  it  by  the  drawer. 
It  was  drawn  for  a  sum  certain,  upon  a  par- 
ticular fund,  upon  ample  consideration,  and 
under  circumstances  which  manifested  a  pur- 
pose upon  the  part  of  the  drawer  presently 


to  pass  the  title  to  the  drawee^  for,  npon  the 
faltii  and  credit  of  the  draft,  immediately 
upon  its  being  drawn,  the  drawee  surrendered 
to  the  drawer  promissory  notes  and  other  evi- 
dences of  indebtedness,  accepting  the  draft 
in  extinguishment  of  such  demands,  so  that, 
whether  before  its  acceptance  the  draft  oper- 
ated as  a  legal  assignment  of  the  fund  upon 
which  it  was  drawn  or  not,  it  was  yet,  ac- 
cording to  the  decision  of  this  court  In  the 
case  of  Jones  v.  Glover,  93  6a.  484,  21  S.  B. 
60,  a  good  equitable  assignment  of  the  fond. 
In  that  case  the  doctrine  is  stated  as  follows: 
'In  order  to  infer  an  equitable  assignment 
such  facts  or  circumstances  must  appear  as 
would  not  only  raise  an  equity  between  the  as- 
signor and  assignee,  but  show  tliat  the  parties 
contemplated  an  immediate  change  of  owner- 
ship with  respect  to  the  particular  fund  hi 
question,  not  a  change  of  ownership  when 
the  fund  should  be  collected  or  realized,  but 
at  the  time  of  the  transaction  relied  upon  to 
constitute   the  assignment"   Speaking    fur- 
ther in  that  case,  the  court  say:   "Had  there 
been  proof  of  an  actual  consideration  paid  or 
promised  by  Jones  (the  drawee)  for  the  draft 
the  Jury  could  well  have  made  the  inference, 
from  that  and  the  other  facts,  that  an  inten- 
tion existed,  when  the  draft  was  drawn,  to 
make  Jones  the  owner  of  the  fund,  and  to 
devest  Maddox  (the  drawer)  of  the  substan- 
tial ownership  of  the  same,  though  his  legal 
title  would  still  have  been  Intact"   Tested 
by  the  doctrine  in  that  case,  there  was  a' 
complete  equitable  assignment  of  this  par- 
ticular fund  to  the  assignee  upon  the  date 
that  the  draft  was  drawn,  and  before  the 
process  of  garnishment  was  served.   This  be- 
ing true,  no  lien  would  attach  to  the  fund 
in  consequence  of  the  subsequent  suing  out 
of  the  garnishment  proceeding  by  a  pre-ex- 
isting debtor  of  Sparks  subsequent  to   the 
assignment   At  most  he  would  hold,  after 
the  drawing  of  the  draft  and  the  delivery  to 
him  of  the  securities  in  consideration  there- 
for, only  a  bare  legal  title,  and  this  legal  title 
would  not  avail  his  creditor  against  the  dtaXuk 
of  the  person  to  whom  the  fund  had  been 
equitably  assigned;  for,  in  the  case  of  Haas 
V.  Bank,  91  Oa.  307,  18  S.  B.  188,  It  waa  held: 
"In  a  proceeding  by  garnishment   a   mere 
formal  legal  title  to  t)ie  fund  In  controversy 
in  the  debtor  of  the  garnishing  creditor  will 
not  prevail  over  a  substantial  equitable  title 
which  a  third  person    acquired    from   such 
debtor  before  the  garnishment  was  served. 
If  the  debtor  himself  could  not  hold  or  re- 
cover the  fund  as  against  such  third  peraoo, 
his  creditor  ought  not  to  be  allowed  to  do  eo. 
Whatever  is   not   rightfully  and  Justly  the 
property  of  a  debtor,  though  he  may  have 
the  formal  legal  title  to  ft  ought  not  to  be 
applied  to  the   payment   of   his    debts.    He 
ought  rather  to  be  treated  as  holding  sucn 
title  as  he  had  in  trust  for  the  real  owner, 
and  not  for  the  benefit  of  himself  or  of  his 
own  creditors." 
It  was  urged  upon  us,  however,  with  great 
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eamestnesBy  by  tiie  learned  oounsel  for  plain- 
tiff iQ  error,  that  iaasmuch  aa  the  Judgment 
upon  which  the  garnishment  proceeding  was 
iasned  waa  of  older  date  than  the  asdgnment 
of  the  fund  garnished,  no  assignment  of  this 
fmid  could  be  made  by  the  debtor  which  could 
operate  to  discbarge  It  from  the  lien  of  the 
Judgment  In  support  of  this  position,  the 
following  provisions  of  our  Ck>de  were  relied 
njion:  **A11  Judgments  obtained  In  the  supe- 
rior. Justices'  or  other  courts  of  this  state  shall 
be  of  equal  dignity,  and  shall  bind  all  the 
property  of  the  defendant  both  real  and  per- 
sonal, from  the  date  of  such  Judgment  except 
as  otherwise  provldeii  in  this  Ck>de."  Ck>de, 
f  3580.  "A.  future  Interest  in  personalty  can- 
not be  seized  and  sold,  but  the  Uen  of  Judg- 
ments will  attach  thereto,  so  far  as  to  prevent 
alienation,  before  the  right  to  prevent  posses- 
sion accrues."  Id.  i  2625.  According  to  our 
conception  of  the  meaning  of  these  sections 
of  the  Ck)de,  they  bind,  in  a  general  sense,  only 
such  property  of  the  debtor  as  is  capable  of 
actual  seizure,  sequestration,  and  delivery,  in 
satisfaction  of  the  creditor's  demand.  In  that 
sense  it  operates  as  a  lien  upon  choses  in  ac- 
tion, and  even  money  of  the  debtor,  when  It 
is  capable  of  legal  appropriation  to  the  dis- 
charge of  tiie  debtor's  obligation.  It  is  there- 
fore that  when  courts  have  seized  and  hold 
for  distribution  among  creditors  the  property 
of  the  debtor,  whether  It  consist  of  real  prop- 
erty, personal  property  in  the  stricter  sense, 
or  mere  money  and  choses  In  action,  the  liens 
of  Judgments  generally  ^11  be  respected;  and, 
In  the  distribution  of  a  fund  arising  there- 
from, the  courts  will  recognize  the  liens  of 
Judgments,  and  appropriate  the  fund  in  hand 
according  to  the  priority  of  such  liens.  It  has 
been  held  in  this  state  that  where  moneys 
have  been  reduced  to  the  possession  of  the 
court  by  the  collection  of  choses  in  action,  the 
liens  of  pre-existing  Judgments  attach  thereto, 
and,  upon  distribution,  are  entitled  to  prefer- 
ence according  to  their  dignity  and  priority; 
but  the  liens  of  such  Judgments  cannot  be  held 
to  so  attach  to  money  or  choses  In  action  as 
that  proprlo  vigore,  they  will  prevent  the 
alienation  by  the  debtor  of  that  class  of  prop- 
erty before  the  suing  out  of  a  summons  of 
garnishment  or  some  other  collateral  proceed- 
ing necessary  to  fix  absolutely  the  lien  of  such 
Judgment  so  as  to  remove  it  from  the  personal 
dominion  and  control  of  the  debtor.  To  hold 
that  the  lien  of  a  general  Judgment  would  so 
attach,  and  to  place  such  a  construction  upon 
the  sections  of  the  Code  above  quoted,  would 
lead  to  the  most  absurd  consequences,  and  as 
wen  to  the  virtual  repeal  of  section  3582  of 
the  Code,  which  provides  as  follows:  "A  Judg- 
ment has  no  lien  upon  promissory  notes  in  the 
hands  of  the  defendant  nor  are  choses  in  ac- 
tion liable  to  be  seized  and  sold  under  execu- 
tion, unless  made  so  specially  by  statute.** 
If,  in  this  special  sense,  a  Judgment  lien  at- 
tach to  all  tiie  property  of  the  debtor,  It  would 
attach  as  well  to  money  in  his  pocket,  because 
money,  like  choses  tn  action.  Is  property  of 


the  debtor  in  a  general  sense;  and  no  man,  in 
the  most  ordinary  commercial  transactions  in 
life,  would  be  safe  in  receiving  from  a  debtor, 
against  whom  there  was  an  existing  Judg- 
ment money  in  satisfaction  of  any  demand 
wlilch  he  might  hold  against  the  debtor;  for, 
if  the  money  were  Impressed  with  the  lien, 
whoever  recelyed  it  would  receive  it  subject 
to  the  Hen,  and  the  Judgment  creditor  would 
have  the  right  to  follow  It  up,  and  assert  his 
lien  in  the  hand  of  whomsoever  it  might  be 
capable  of  being  identified.  It  is  manifest 
that  no  such  intention  ever  entered  the  legis- 
lative mind,  and  therefore  we  reach  the  con- 
clusion that  the  lien  of  a  Judgment  in  the 
special  sense  which  prevents  the  transfer  of 
property  of  the  debtor  after  its  rendition  at- 
taches only  to  such  property  as  is  capable  of 
seizure  and  sale  under  execution  based  upon 
the  Judgment 

2.  As  we  have  heretofore  seen,  choses  in  ac- 
tion are  not  subject  to  seizure  and  sale  under 
executions  based  upon  ordinary  Judgments. 
In  order  to  reach  the  property  of  the  debtor  in 
such  choses  in  action,  some  other  additional 
proceeding  is  necessary  to  fix  the  lien  of  such 
Judgments.  The  fund  must  be  reached  either 
by  process  of  garnishment  or  by  some  collat- 
eral proceeding  Instituted  for  the  purpose  of 
impounding  it  so  that  it  can  be  applied  In 
satisfaction  of  the  Judgment  Until  it  has 
been  so  seized  by  the  coiurts  for  the  purpose 
of  appropriating  it  to  the  payment  of  the 
Judgment  it  Is  still  subject  to  the  dominion 
and  control  of  the  debtor,  and  he  may  make  a 
bona  fide  assignment  or  transfer  of  the  fund 
in  satisfaction  of  pre-existing  debts;  and  the 
person  receiving  it  In  pursuance  of  such  trans- 
fer and  assignment  will  take  it  freed  from  the 
general  lien  established  by  law  in  favor  of  a 
Judgment  creditor  against  the  property  of  the 
assignor.  In  the  present  case  thero  is  no 
question  made  upon  the  bona  fides  of  the 
transaction  between  the  Bxchange  Bank  of 
Macon  and  Spartcs,  the  debjtor.  It  bought  this 
special  fund  from  him,  and  paid  him  for  it; 
and,  although  it  may  not  have  taken  an  abso- 
lute legal  assignment  of  the  fund,  it  took  a 
perfect  equity,  which  will  be  protected  against 
the  subsequent  action  of  the  Judgment  cred- 
itor. We  conclude,  therefore,  that  the  court 
committed  no  error  in  sustaining  the  conten- 
tion of  the  dalmant  and  awarding  the  fund 
as  In  the  Judgment  of  whldi  the  plaintiff  in 
error  complains.    Judgment  affirmed. 


(100  Oa.  616) 


BIRD  V.  SPARKS. 


(Supreme  Court  of  Georgia.    March  22,  1897.) 

IKJURT  to  EmPLOTB— CONTRIBUTORT   NbOLIGBNCB 

—Pleading— Time  or  Filing  Answer. 
1.  Where  a  servant  sues  his  master  for  a  per- 
sonal injury  resulting  to  him  hi  consequence  of 
the  failure  of  the  master  to  Iceep  in  proper  repair 
dangerous  machinery,  in  connection  with  which 
the  servant  is  required  to  perform  labor,  and  it 
appears  from  the  evidence  of  the  plaintiff  that 
though  the  master  was.  In  the  respect  alleged. 
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negligent,  the  real,  proximate  cause  of  the  In- 
Jnry  sued  for  was  to  be  found  in  the  negligence 
of  the  servant  in  undertaking  to  perform  the 
service  required  of  him  in  a  manner,  and  by  the 
use  of  means,  expressly  prohibited  by  the  master 
in  his  instructions  to  the  servant,  of  which  in- 
structions the  servant  was  fully  notified,  the  re- 
sponsibility for  the  resulting  injuiy  rests  upon  the 
servant,  and  not  upon  the  master.  Accordingly, 
in  such  a  case  the  court  did  not  err  in  awarding 
a  nonsuit 

2.  The  provisions  of  the  pleading  act  of  1888 
as  to  the  time  within  which  defenses  to  actions 
sliall  be  filed  are  not  applicable  to  answers  or 
pleas  filed  by  a  receiver,  appointed  under  a  cred- 
itors' bill,  in  resistance  to  claims  set  up  by  in- 
tervening creditors  of  the  defendant,  whose 
property  the  receiver  is  undertaking  to  admin- 
ister. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Charlie  Bird  filed  an  intervention  In  the  mat- 
ter of  the  Georgia  Southern  &  Florida  Railroad 
Company  (W.  B.  Sparks,  receiver)  to  recover 
damages  for  personal  injuries.  From  a  Judg- 
ment for  defendant  plaintiff  brings  error. 
Affirmed. 

Smith  &  Jones,  for  plahitiff  in  error.  Ebll 
&  Hardeman,  for  defendant  In  error. 


SIMMONS,  C.  J.  The  Georgia  Southern  A 
Florida  Bailroad  Company  had  been  placed  In 
the  hands  of  a  receiver  by  order  of  court 
Bird  was  a  brakeman  and  car  coupler  employ- 
ed by  the  receiver  to  work  upon  a  freight  train, 
and  was  injured  in  the  act  of  coupling  two 
freight  cars.  He  filed  his  intervention  to  re- 
cover damages  for  the  injury  so  received.  He 
alleged  that  there  was  a  defect  in  the  bumper 
of  one  of  the  cars  he  attempted  to  couple;  that 
the  crosspiece  had  become  disarranged,  from 
too  heavy  pressure,  and  that  it  was  too  low  to 
couple  to  the  other  car;  that  the  link  was 
crooked,  so  that  it  could  not  be  lifted  to  enter 
the  bumper  of  the  higher  car,  to  which  the 
coupling  was  to  be  made;  that  be  was  free 
from  negligence;  and  that  the  receiver  was 
negligent  in  furnishing  tnis  defective  coupling 
apparatus.  Bird  testified,  in  substance,  to  the 
facts  set  out  in  his  intervention,— that  he  used 
proper  and  reasonable  care  in  attempting  to 
make  the  coupling;  that  it  was  in  the  night, 
and  be  could  not  see  the  defect  in  the  coupling 
apparatus  before  he  attempted  to  perform  his 
work;  and  thait  by  reason  of  the  defect  in  the 
apparatus  he  was  injured.  He  testified  further 
that  the  rules  of  the  company  required  him  to 
use  a  coupling  stick  whenever  it  was  his  duty 
to  make  a  coupling;  that  such  a  stick  had 
been  furnished  him,  but  that  he  did  not  know 
where  it  was  at  the  time  he  was  injured;  he 
had  been  notified  of  the  rules  of  the  company 
requiring  him  to  use  this  stick,  and  he  had 
given  his  receipt  for  the  stick;  that,  in  place  of 
the  stick  furnished  him  by  the  company,  be 
used  a  piece  of  an  ax  helve  which  he  had 
picked  up;  that,  if  he  had  used  the  stick  fur- 
nished by  the  receiver,  he  would  not  have  been 
injured,  but  that  be  thought  the  ax  handle  as 
suitable  for  the  purpose  as  the  stick  furnished 


by  the  receiver.  On  this  state  of  facts  the 
trial  Judge  granted  a  nonsuit,  and  Bird  ex- 
cepted. 

1.  The  court  was  right  hi  granting  the  non- 
suit The  master  of  the  employ^  had  ioBtruct- 
ed  the  latter  not  to  attempt  to  couple  cars  with- 
out the  stick  furnished  him.  In  direct  disobe- 
dience of  these  instructions,  he  did  attempt  to 
make  a  coupling  without  the  stldc  so  furnished; 
and,  according  to  his  own  testimony,  if  be  had 
not  done  this  he  would  not  have  been  hurt 
This  was  the  proximate  and  mahi  cause  of  his 
taijury,  although  the  testimony  shows  that  the 
employer  was  negligent,  in  that  he  furnished 
defective  machinery.  The  responsibility  for 
the  injury  received  rests,  therefore,  upon  the 
servant,  and  not  upon  the  master,  and  the  for- 
mer was  not  entitled  to  recover  for  the  injury. 

2.  It  appears  that  the  intervention  was  filed 
hi  April,  1895,  and  in  February,  1896,  Sparks, 
the  receiver,  filed  his  plea  thereto,  denying  the 
allegations  set  out  in  the  intervention.  A  mo- 
tion was  made  by  counsel  for  Bird  to  strike 
this  plea  because  it  was  not  filed  at  the  first 
term  at  which  the  Intervention  was  filed.  He 
insisted  that  the  pleadhig  act  of  1893  requires 
all  pleas  to  be  filed  at  the  first  term.  Tbe  court 
refused  to  strike  the  plea,  and  upon  this  ruling 
error  was  assigned.  We  think  that  the  court 
rightly  refused  to  strike  the  plea  in  question. 
The  pleading  act  does  not  apply  to  interven- 
tions by  creditors  where  a  person  or  corpora- 
tion has  been  placed  in  the  hands  of  a  receiver 
under  a  creditors'  bill.  Where  this  is  the  case, 
and  a  creditor  files  an  intervention,  it  is  not 
compulsory  on  the  receiver  to  file  his  plea  or 
defense  at  the  first  term  of  the  court  at  which 
the  intervention  was  filed.   Judgment  afilrmed. 


(100  Ga.  579) 


JONES  V.  STATE. 


(Supreme  Court  of  Georgia.    March  22,  1807.) 

Criminal  Law— Procbbdings  fobRbvibw— Imtox- 
iCATiNo  Liquors—Unlawful  Salbs— 

SUFFIOIBNGT  OF  EVIDBVCB. 

1.  Where,  in  a  crimhial  case.  It  appears  by 
the  certificate  of  the  presiding  judge  to  the  bin 
of  exceptions  that  tiie  same  was  tendered  to  him 
within  20  days  from  the  date  of  the  overruling 
of  the  motion  for  new  trial,  such  certificate  ia 
conclusive;  and  this  court  cannot  consider  a 
second  certificate,  nor  any  alinnde  testimony 
showing  contrary  to  the  recital  in  the  body  of 
the  bilL  duly  certified. 

2.  Where,  In  such  a  case,  a  bill  of  exceptions 
Is  presented  to  the  trial  judge  within  the  time 
prescribed  by  law,  but  not  certified  by  him  until 
21  days  after  the  overruling  of  the  motion  for 
new  trial,  a  motion  to  dismiss  the  writ  of  error 
since  the  passage  of  the  act  approved  December 
24,  1896,  will  not  be  granted  by  this  court,  (a) 
Under  the  terms  of  that  act,  delay  for  any  length 
of  time  on  the  part  of  the  judge  to  sign  and  cer- 
tify a  bill  of  exceptions  tendered  him  in  time, 
unless  such  delay  beyond  the  time  fixed  for 
signing  and  certifying  was  occasioned  by  some 
act  of  the.  plaintiff  in  error  or  his  counsel,  is  not 
now  cause  for  dismissal  of  the  bill  of  excep- 
tions. 

8.  The  evidence  is  not  snflici^it  to  8np]x>rt  the 
verdict,  and  the  court  erred  in  not  granting  the 
motion  for  new  trial. 

(Syllabus  by  the  Court.) 
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Brror  from  Btiperlor  court,  Bartow  county; 
A.  W.  Flte,  Judge. 

Allen  Jones  was  convicted  of  selling  spir- 
ituous and  intoxicating  liquors,  and  brings 
error.     Reversed. 

The  following  is  the  official  report: 
Allen  Jones  was  indicted  for  selling  spir- 
ituous and  intoxicating  liquors  in  Bartow 
county.  After  conviction,  his  motion  for  a 
new  trial  was  overruled,  and  he  excepted. 
At  the  trial,  Dobbs  testified  that  he  saw 
Collins  give  defendant  15  cents,  and  ask  him 
to  go  and  get  some  whisky  for  hiUL  He 
came  back,  and  said  they  had  raised  the 
price  on  him  to  50  cents  a  pint,  and  wanted 
Collins  to  pay  him  that  amount  Collins 
said,  "Give  me  back  my  money;*'  and  de- 
fendant gave  it  back.  Defendant  had  a 
square  pint  bottle.  Collins  refused  to  pay 
at  the  rate  of  50  cents  a  pint,  and  they  did 
not  trade.  They  went  out,  and  after  five  or 
ten  minutes  Collins  returned  with  some 
whisky  in  a  smaller  bottle.  Collins  testified 
that  he  gave  defendant  15  cents,  and  asked 
him  to  go  and  see  if  he  could  get  vritness 
some  whisky.  He  went  off,  and  after  a 
while  returned,  and  said  he  did  not  get  it, 
because  they  had  gone  up  to  50  cents  a  pint, 
and  returned  to  witness  his  money  upon  re- 
qnest  Defendant  had  no  whisky  in  a  bot- 
tle then,  that  witness  could  see,  and  he  had 
a  better  chance  to  see  than  Dobbs,  Later  he 
gave  defendant  the  15  cents,  and  Rhea  gave 
htm  20  cents,  and  they  told  him  to  go  and 
buy  that  much  for  them.  About  half  an 
hour  afterwards  these  three  got  together, 
Rhea  then  having  two-thirds  of  a  pint  of 
whisky,  and  they  all  went  and  took  a  drink. 
Rhea  testified  that  he  gave  defendant  15  or 
20  cents  at  the  same  time  that  Collins  gave 
him  15  cents.  Witness  also  gave  him  a  bot- 
tle, and  told  him  to  go  and  buy  the  whisky, 
even  at  50  cents  a  pint  He  went  off  to- 
wards the  wagon  yard,  and  in  about  half  an 
hour  returned  with  about  two-thirds  of  a 
pint  of  whisky,  saying  he  got  it  from  a  man 
in  the  wagon  yard.  Witness  never  saw  de- 
fendant with  whislsy  before.  JB'or  defend- 
ant. Leak  testified  that  he  saw  him  on  the 
night  he  got  the  whisky  for  Collins  and 
Rhea.  He  bought  it  from  a  white  man  nam- 
ed Lanham  or  Leadford.  Defendant  is  a 
negro.  Witness  saw  him  buy  it  He  got 
less  than  a  pint  and  paid  35  cents  for  it 
Witness  had  tried  to  get  some  from  the  same 
man,  and  could  not  and  gave  50  cents  to 
defendant  &nd  asked  him  to  get  it  and  he 
did  get  witness  a  pint  from  the  same  man. 
He  asked  witness  for  a  drink,  and  witness 
told  him  to  take  some  out  of  the  bottle  he 
had.  He  said,  "No;  that  is  Rhea's  and  Col- 
lins' whisky." 

J.  W.  Harris,  Jr.,  for  plaintiff  in  error. 
Sam  P.  Maddox,  Sot  Gen^  and  A«  S.  John- 
sen,  for  the  State. 


LITTLB,  J.    The  official  report  States  the 
facts. 

1.  When  this  case  was  called  in  its  order, 
the  state  moved  to  dismiss  the  bill  of  excep- 
tions, because  the  same  was  not  certified  by 
the  judge  within  the  time  prescribed  by  law, 
and  presented  a  second  certificate  from  the 
Judge  before  whom  the  case  was  tried,  to 
the  effect  that  the  case  was  tried  at  the 
January  term,  1897,  of  Bartow  superior 
court  on  the  19th  day  of  January,  which 
court  was  in  session  until  the  0th  day  of 
February;  that  he  was  absent  from  home 
until  Saturday,  the  13th,  holding  coprt;  and 
that  the  bill  of  exceptions  was  tendered  to 
him  on  the  12th  of  February,  and  signed  on 
that  day.  There  was  also  submitted  an  affi- 
davit from  J.  W.  Harris,  Jr.,  in  relation  to 
the  mailing  and  service  of  the  bill  of  excep- 
tions. It  appears  from  the  record  In  the 
case  that  the  bill  of  exceptions  was  certified 
as  true  by  the  Judge  on  the  12th  day  of  Feb- 
ruary, 1807,  and  that  the  following  recital 
is  made  in  the  body  of  the  bill  of  exceptions: 
"And  now,  within  twenty  days  from  the 
overruling  of  said  motion  for  new  trial,  Allen 
Jones  presents  this,  his  bill  of  exceptions, 
and  prays  that  the  same  may  be  signed  and 
certified."  Because  of  this  recital  therein, 
we  refused  to  dismiss  the  bill  of  exceptions. 
There  can,  of  course,  be  no  question  as  to 
the  correctness  of  the  second  certificate,  nor 
of  the  affidavit  offered;  but  this  court  has 
no  power  to  consider  a  second  certificate. 
The  certificate  to  the  bill  of  exceptions  is  the 
writ  of  error.  Code,  i  4252.  It  was  ruled 
in  the  case  of  Perry  v.  Railroad  Co.;  74 
Ga.  411,  that,  after  a  Judge  has  signed  a  bill 
of  exceptions,  he  has  exhausted  his  statu- 
tory power  with  respect  thereto,  and  he  can- 
not subsequently  alter  or  recertify  the  same; 
and  to  the  same  effect  is  the  case  of  Mar- 
shall V.  Livingston,  77  Ga.  21;  and  in  the 
case  of  Scott  v.  Railroad  Co.,  77  Ga.  453,  it 
was  held  that  if  one  certificate  be  made, 
whether  it  certifies  all  or  a  part  of  the  bill 
of  exceptions,  the  bill  of  exceptions  is  a  fin- 
ished document  a  writ  of  error,  over  which 
this  court  has  Jurisdiction  either  to  hear  on 
the  merits  or  dismiss  for  legal  cause.  There 
are  a  number  of  other  adjudications  to  the 
same  effect  In  the  case  of  Strong  v.  Rail- 
way Co.,  97  Ga.  693,  25  S.  B.  379,  a  motion 
to  dismiss  was  made  In  this  court,  and  an 
affidavit  submitted,  tending  to  prove  certain 
matters  connected  with  the  transcript  of  the 
record;  whereupon  the  court  ruled:  **Thls 
affidavit  we  are  constrained  to  decline  to 
consider,  for  the  reason  that  this  court  has  ^ 
no  authority  to  receive  aliunde  evidence  as 
to  facts  transpiring  in  the  court  below  not 
certified  to  in  the  record  sent  to  this  court" 
Thus,  It  will  be  seen  that  a  second  certificate  of 
the  Judge  or  aliunde  testimony  cannot  be  con- 
sidered here,  on  a  motion  to  dismiss,  but  that 
the  certificate  of  the  Judge  to  the  bill  of  excep- 
tions, vfrhen  hi  the  regular  and  prescribed  form. 
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to  the  writ  <lf  error  In  the  caae,  and  will  be  ao 

regarded. 

2.  Nor  could  this  writ  of  error  be  dismiss- 
ed, because  it  appeared  from  the  dates  in 
the  record  that  the  bill  of  exceptions  was 
not  certiHed  by  the  presiding  judge  until  21 
days,  after  the  oyerrullng  of  the  motion  for 
new  trial.  The  act  of  the  general  assembly 
of  Georgia,  approred  December  24,  189G 
(Acts  1896,  p.  45),  entitled  "An  act  to  regu* 
late  the  practice  hi  the  supreme  court  in 
certain  particulars,"  in  terms  prevents  the 
dismissal  of  the  bill  of  exceptions.  That  act 
expressly  ppoTides  that  no  bill  of  exceptions 
pending  In  thfi  supreme  court  shall  be  dis- 
missed on  the  ground  that  the  same  was  not 
certified  by  the  Judge  in  the  time  now  re- 
quired by  law  for  tendering  and  slgrning  bills 
ot  exceptions.  It  further  provides  that,  if  it 
appeairs  from  the  bill  of  exceptions  that  the 
same  was  tendered  to  the  judge  within  the 
time  required  by  law,  a  failure  on  his  part 
to  sign  the  sapae  within  the  time  prescribed 
shall  be  no  cause  for  dismissal  of  the  bill  of 
exceptions; .  and  the  only  exception  to  this 
rule  established  by  this  statute  is  that  such 
failure  to  sign  and  certify  within  the  time 
prescribed  by  law  was  caused  by  some  act 
of  the  plaintiff  in  error  or  his  counsel.  Un- 
der the  provisions  of  the  act,  this  court  has 
no  power  to  dismiss  the  bill  of  exceptions 
when  the  same  was  tendered  to  the  Judge 
within  the  time  now  prescribed  by  hiw, 
without  regard  to  the  date  on  which  the 
Judge  signed  and  certified  the  same,  unless 
It  should  appear  th^t  the  failure  to  sign  and 
certify  such  bill  of  exceptions  within  the 
time  prescribed  by  law  was  occasioned  by 
some  act  of  the  plain4:lfl?  In  error  or  his  coun- 
seL 

3.  An  examination  of  the  evidence  con- 
tained in  the  record  leads  us  to  the  conclu- 
sion that  the  verdict  In  this  case  is  not  sup-, 
ported  by  the  evidence.  Paschal  v.  ^tate, 
84  Ga.  326,  10  S.  B.  821;  Grant  v.  State,  87 
Ga.  266,  13  S.  E.  554;  White  v.  State,  d3  Ga. 
51,  19  S.  B.  49..  As,  therefore,  the  Judgment 
of  the  court  below  must  be  reversed,  we 
deem  it  unnecessary  and  unprofitable  to  con- 
sider and  pass  upon  the  alleged  errors  in 
the  charge  of  the  court  Let  the  Judgment 
of  the  court  below  be  reversed. 

(100  Ga.  330) 

FOWLER  V.  PREFERRED  AGO.  INS.  CO. 
(Supreme  Court  of  Gr€orgia.  March  3,  1S07.) 
Accident  Insuuance— Evidkn'ce  to  Establish— 
Contract  by  Aobnt— Reformation. 
1.  If,  In  any  event,  a  valid  contract  of  acci- 
dent insurance  can  In  this  state  be  made  In  parol, 
such  a  contract  does  not  result  from  oral  con- 
versations and  negotiations  between  an  appli- 
cant for  insurance  and  an  agent  of  an  insarance 
company,  whose  conclasions  and  stipulations  in 
the  premises  are  finally  reduced  to  writing,  and 
embraced  hi  two  instruments,— the  one  an  appli- 
cation for  a  policy  of  insurance,  signed  by  the 
applicant;  and  the  other  a  receipt,  signed  hy  the 
qgent,  for  a  specified  amount,  as  'the  first  quar- 
terly premium  of  the  policy  to  be  issued. 


2,  Where,  from  liie  tsmis  of  such  application, 
it  is  apparent  that  the  agent  In  question  has  no 
authority  to  write  for  the  company  any  binding 
contract  of  insurance;  that  no  statements  made 
by  him  to  the  applicant  are  to  bind  the  com- 
pany; that  the>  application  itself  shall  not  be 
binding  on  the  company  until  accepted  by  its 
secretary;  and  "that  the  policy  shail  not  be  in 
force  unto  actually  issued  from**  the  company's 
oiBce,— a  mere  verbal  assurance  by  the  agent  to 
the  applicant  that  he  is  insured  from  the  date 
of  the  application  and  the  glying  of  the  receipt 
do  not  constitute  a  contract  of  insurance  upon 
which  an  action  can  be  maintained. 

S.  A  policy  of  insurance  bearing  a  given  date, 
and  purporting  to  insure  lor.  the  future  only, 
cannot  be  made  the  basis  of  an  action  to  recover 
for  a  loss  occurring  upon  a  prior  date;  and  if, 
for  any  reason,  such  policy  is  subject  to  reforma- 
tioo  as  to  date,  it  can  be  reformed  onhr  in  a 
court  having  the  power  to  grant  afflrmanve  eq- 
uitable relief  in  such  matters. 

(Syllabus  by  the  Court) 

BrnHT  from  dty  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  A.  E.  Fowler  against  Preferred 
Accident  Insurance  Company  on  a  contract  of 
insurance.  From  a  Judgment  for  defendant 
plaintiff  brings  error.    Afllrmed. 

Goodwin  &,  Westmoreland,  for  plaintift  in 
error.    Payne  &  Tye,  for  defendant  in  error. 


FISH,  J.  Fowler  brought  suit  hi  the  city 
court  of  Atlanta,  against  the  Preferred  Accident 
Insurance  Company  of  New  York,  on  a  con- 
tract for  accident  insurance.  After  evidence 
for  the  plaintifT  had  been  submitted,  the 
court  granted  a  nonsuit  Plaintur  excepted, 
alleging  that  the  court  erred,  because,  under 
the  law  and  evidence,  he  was  entitled  to  re- 
cover on  two  grounds:  (1)  On  an  oral  con- 
tract made  with  defendant's  agents  for  hn- 
mediate  insurance;  and  (2)  on  a  written 
policy  which  he  alleged  had  been  fraudulent- 
ly dated  so  as  to  postdate  the  acddent  The 
view  tliat  we  take  of  this  case  renders  It 
unnecessary  to  decide  whether  or  not  a  valid 
contract  of  accident  insurance  can,  in  this 
state,  be  made  in  parol;  for  it  is  apparent 
from  the  evidence  in  the  record  that  no  such 
parol  contract  was  ever  consummated,  as 
claimed  by  the  plaintiff  in  error.  AH  the  oral 
conversations  and  negotiations  between  the 
plaintiff  and  the  defendant's  agents  in  refer- 
ence to  accident  insurance  which  the  plaindfT 
desired  to  procure  in  the  defendant  company 
resulted  in  the  plaintiff  filling  out  and  sign- 
ing an  application  for  a  policy  for  such  insur- 
ance in  the  defendant  company,  and  the 
agents  of  the  defendant  giving  the  plaintiff 
a  receipt  for  a  certain  sum  on  the  first  quar- 
terly premium  of  the  policy  to  be  issued  by 
the  defendant  and  were  therefore  merged  la 
the  said  written  instruments,  by  virtue  of 
the  plain  and  familiar  rule  that  all  oral 
negotiations,  conversations,  and  agreements 
between  parties  to  a  written  contract  which 
either  precede  or  accompany  the  execution  of 
the  instrument  are  to  be  regarded  as  merged 
in  or  extinguished  by  it,  and  the  writing  is 
to  be  treated  as  the  exduslYe  agreement  by 
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which  the  oontracttBg  partios  are  bound. 
Therefore  whatever  conclusions  were  reach- 
ed or  stipulations  agreed  upon  by  plaintiff 
and  defendant's  agents  in  the  oral  negotia- 
tions and  conyersations  between  them  in 
reference  to  the  insurance  must  be  considered 
as  embraced  in  the  written  aiq;>llcation  and 
receipt;  and,  if  this  be  true,  then  there  was 
no  oral  contract  of  accident  insurance  in  this 
case^ 

2.  After  iflaintlff  had  spent  some  time  in 
conrersatlon  with  defendant's  soliciting 
agents»  and  in  discussing  with  them  the  re- 
spectiye  merits  of  the  various  policies  issued 
bj  tiie  defendant,  he  decided  upon  the  kind 
of  policy  he  desired.  The  agents  then  hand- 
ed him  a  printed  application,  containing  a 
number  of  questions,  with  blanks  left  for  the 
anvwers.  Plaintiff  himself  wrote  out  all  the 
answers  to  such  questions;  and  signed  the 
applicatioa  To  one  of  the  questions  he  an- 
swered that  he  was  in  the  fire  insurance  busi- 
ness, and  he  testified  at  the  trial  that  he 
was  familiar  with  contracts  and  writings 
pertaining  to  insurance,  and  that  he  had  car- 
ried accident  hisurance  policies  in  other  com- 
panies. This  application  contained  the  fol- 
lowing: "1  agree  that  any  statement  made  by 
me  to  the  solicitor  of  this  application  shall 
not  bind  the  company  unless  written  hereon; 
that  this  application  shall  not  be  binding  upon 
the  company  until  accepted  by  the  secretary; 
and  that  the  policy  shall  not  be  in  force  until 
actually  issued  from  the  ofiSce  In  New  York. 
I  hereby  agree  thlit  this  application  and  war- 
ranty, together  with  the  premium  paid  by 
me,  shall  be  the  basis  of  the  contract  be- 
tween the  company  and  me;  and,  if  the  pol- 
icy shall  be  Issued  by  said  company  upon 
this  application,  I  agi'ee  to  accept  such  pol- 
icy subject  to  all  the  conditions,  provisions, 
and  classifications  contained  in  such  policy, 
or  referred  to  therein,  which  I  understand 
cannot  be  altered  or  changed  by  any  agent 
or  solicitor  of  the  company,  either  before  or 
after  the  issuing  thereof;'*  8o  that  It  appears 
that  the  plaintiff  expressly  agreed,  In  writ- 
ing, that  the  basis  of  the  contract  between 
him  and  the  company  should  be  the  applica- 
tion and  the  premium  paid  by  him;  that  no 
statement  made  by  him  to  the  agents  should 
bind  the  company  unless  written  upon  the 
application;  that  the  application  Itself  should 
not  be  binding  on  the  company  until  accept- 
ed by  its  secretary;  and  that  the  policy 
shoui^  not  be  in  force  until  actually  issued 
from  the  company's  office.  In  the  face  of 
such  plain  and  unambiguous  language,  con- 
tained in  the  vhritten  application  signed  by 
the  plaintiff,  as  that  quote<i  above,  a  mere 
verbal  assurance  by  the  agents  of  the  com- 
pany to  the  plaintiff  to  the  effect  that  he  is 
insured  from  the  date  of  the  application  and 
the  giving  by  them  to  him  of  a  receipt  pur- 
porting to  be  for  the  first  quarterly  premium 
do  not  constitute  a  contract  of  insurance  upon 
which  an  action  can  be  maintained. 


8.  It  is  evident  from  the  terms  of  the  pol- 
icy Issued  to  the  plaintiff  by  the  defendant 
that  the  plaintiff  cannot  recover  thereon 
without  having  it  reformed,  for  it  Is  dated 
August  30, 1884,  and  insures  the  plaintiff  for 
the  term  of  three  calendar  months,  begin- 
ning at  12  o'clock  noon  on  the  day  of  its 
date,  prior  to  which  time,  to  wit,  on  August 
18,  1894,  the  plaintiff  sustained  the  alleged 
accidental  injury  for  which  he  claims  the 
damages  sued  for.  The  policy  expressly 
stipulates  that  "the  Insurance  contract  will 
be  In  force  only  for  the  term  mentioned  in 
the  policy."  The  dc'fendant  could  not  there- 
fore be  liable  to  the  plaintiff,  on  this  policy 
as  it  stands,  for  damages  caused  by  an  acci- 
dent which  happened  before  the  policy,  by 
Its  terms,  became  operative.  The  plaintiff, 
recognizing  this  to  be  true,  contends  that 
the  poller  does  not  contain  the  true  contract 
made  between  him  and  the  defendant^  He 
says  that  the  real  contract  was  that  he  Was 
to  be  Insured  from  August  7,  1894;  that  the 
poBcy  was  to  bear  that  dafe,  and  Insure  him 
for  three  months  from  that  time;  and  he  al- 
leges that  the  defendant  fraudulently  issued 
to  him  the  policy  dated  August  80,  1894,  in- 
suring him  for  three  months  from  that  date; 
and,  by  his  action,  he  seeks,  substantially, 
to  reform  the  policy  in  accordance  vrith  his 
contention,  and  to  recover  for  a  breach  of 
the  reformed  contract  The  question  is,  can 
this  be  done  in  the  dty  court  of  Atianta? 
In  English  v.  Thorn,  96  Ga.  557,  28  S.  B. 
843,  this  court  decided  that  It  is  not  within 
the  power  or  Jurisdiction  of  the  city  court 
of  Atlanta  to  grant  such  affirmative  equita- 
ble relief  as  the  reformation,  in  vitally  im- 
portant particulars,  of  a  written  contract, 
unambiguous  in  its  terms,  and  which  does 
not  on  its  face  suggest  that  something  w«ls 
unintentionally  omitted  therefrom.  The  pol- 
icy is  certainly  not  ambiguous.  There  Is 
nothing  on  Its  face  suggesting  that  it  bears 
the  wrong  date,  or  that  the  term  for  which 
It  insured  the  plaintiff  diould  be  other  than 
is  therein  expressed;  and  the  changes  which 
the  plaintiff  seeks  to  have  made  hi  it,  viz. 
changing  its  date  trom  August  30,  1894,  to 
August  7,  1894,  and  providing  that  It  shall 
insure  tiim  for  three  months  from  August  7, 
1894,  instead  of  from  August  80,  1894,  go  to 
the  very  vitals  of  the  policy.  According  to 
the  decision  above  cited,  an  action  for  such 
reformation  cannot  properly  be  brought  to  a 
court  having  no  Jurisdiction  to  grant  affirma^ 
tive  equitable  relief.  The  city  court  of  At- 
lanta, being  a  court  of  law,  may  construe  and 
enfbrce  a  written  contract  as  ft  stands;  but 
It  cannot  compel  alterations  to  be  made  to  it, 
since  the  power  to  reform  such  contracts  is 
exclusively  within  the  Jurisdiction  of  courts 
of  equity,  and,  under  the  constltiition  of 
Georgia,  the  superior  courts  have  exduslvd 
Jurisdiction  to  equity  cases.  We  are  of  opto- 
ion  that  the  Judge  below  did  not  err  to  grant- 
ing a  nonsuit   Judgment  affirmed. 
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PARKER  ▼.  FOREHAND. 

(Supreme  Court  of  Georgia.     Not.  28,  1896.) 

Brbach  op  Marriage  Promisb— Damaobs. 

1.  An  action  lies  in  this  state  for  the  breach  of 
a  promise  of  marriage,  and  the  plaintiff  therein 
may  recover  compensation  for  wounded  feelings 
and  for  die  pain  and  mortification  occasioned  by 
the  defendant's  conduct  For  such  damages  no 
measure  can  be  prescribed  except  the  enlightened 
consciences  of  impartial  jurors. 

2.  There  was  no  error  at  the  trial*  and  the 
verdict  was  not  excessive  in  amount. 

(Syllabus  by  the  Ck>urt) 

Brror  from  saperior  court,  Dooly  county;  W. 
H.  Fish,  Judge. 

Action  by  (Carrie  Forehand,  by  next  friend, 
against  James  P.  Parker,  on  a  breach  of  a 
promise  of  marriage.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AtBrmed. 

J.  H.  Woodward,  G.  W.  Wooten,  and  J.  H. 
Martin,  for  plaintiff  in  error.  Busbee,  Grum 
Sc  Busbee,  for  defendant  in  error. 

LIMPKIN,  J.  The  point  was  raised  on  the 
angument  of  this  case  tihat,  In  the  absence  of 
an  express  statute,  an  action  would  not  lie  in 
Georgia  to  recover  damages  for  the  breach  of 
a  promise  of  marriage.  We  find  in  our  own 
reports  no  adjudicated  case  either  in  recogni- 
tion or  in  denial  of  the  right  to  prosecute  such 
a  proceeding;  and,  so  far  as  we  are  informed, 
this  is  the  first  time  the  question  has  formally 
presented  itself  to  this  court  for  determination. 
From  an  examination  of  outside  authorities, 
however,  it  would  seem  to  be  now  generally 
conceded  in  this  country  that  such  right  exists 
without  reference  to  legislative  action.  "Suit 
cannot  be  brought  for  the  specific  performance 
of  a  promise  of  marriage,  but  an  action  for 
damages  lies  for  a  breach  of  such  promise. 
This  action  exists  independently  of  statute  by 
the  common  law,  although  at  an  early  day  in 
this  country  it  was  questioned  whether  such 
an  action  could  be  brought,  and  efforts  have 
been  made  at  various  times  to  have  it  abol- 
ished." 2  Am.  &  Eng.  Enc.  Law,  p.  525,  cit- 
ing cases.  See,  also,  artide  entitled  "Breach 
of  Promise,"  appearing  in  18  (^nt  Law  J.  p. 
441.  While  our  general  assembly  has  never 
undertaken  to  directly  deal  with  the  subject, 
yet  in  the  evidence  act  of  1866  (Acts  1866,  pp. 
138,  139;  Code,  §  3855)  the  existence  In  this 
staite  of  such  a  cause  of  action  was  incidentally 
recognized;  for  it  is  expressly  declared  in  the 
third  section  of  that  act  that  its  provisions  shall 
not  be  held  to  apply  "to  any  action  for  breach 
of  promise  of  marriage."  The  fact  that  this 
remedy  has  not  in  the  past  been  commonly 
resorted  to,  while  doubtless  a  highly  gratifying 
silent  commentary  upon  the  purity  of  our  so- 
cial life,  is  not  to  be  regarded  as  a  decisive 
test  in  determining  whether  or  not  it  really 
exists  In  this  state,  or  as  Justifying  the  conclu- 
sion that  it  cannot  be  invoked  in  a  case  which, 
like  the  present,  would  seem  to  warrant  even 
a  more  summary  redress.  Certainly,  under  the 
facts  disclosed  by  the  record,  a  recovery  of  $500 
is  not  to  be  considered  excessive.    True,  it  was 


not  shown  on  the  trial  that  the  plaintur  ted 
sustained  any  items  of  special  or  purely  mone- 
tary damages,  but  she  was  nevertheless  enti- 
tled to  full  compensation  for  the  pain,  mortifi- 
cation, and  wounded  feelingB  suffered  by  hei 
in  consequence  of  the  dishonorable  and  wholly 
inexcusable  conduct  of  the  defendant  His 
position  before  this  court  that,  the  action  being 
merely  for  a  breadi  of  contract,  the  plaintiff 
could  recover  only  special  damages,  and  none 
of  a  more  remote  or  consequential  character, 
does  not  seem  tenable,  tested  even  by  the  ordi- 
nary rules  governing  the  recovery  in  mctkms 
ex  contractu.  Our  Code  (section  3073)  ezpreas- 
ly  declares  that:  "Damages  which  an  the  le- 
gal and  natural  result  of  the  act  done,  though 
contingent  to  some  extent,  are  not  too  remote 
to  be  recovered.  But  damages  traceable  to  the 
act,  but  not  its  legal  or  material  consequence, 
are  too  remote  and  contingent"  This  role  is 
not  confined  to  actions  arising  ez  delicto,  nor 
is  it  without  qoalification,  as  is  shown  by  the 
succeeding  section,  which  provides:  "If,  how- 
ever, the  tort  is  committed,  or  the  contract 
broken,  or  the  duty  omitted,  with  a  knowledge 
and  for  the  purpose  of  depriving  the  parly  in- 
jured of  such  benefits  as  are  specified  in  the 
last  paragraph,  then  the  remote  damages  are 
made;  by  such  knowledge  and  intent,  a  proper 
subject  for  consideration  by  the  Jury."  Thus 
it  will  be  seen  that  the  general  rule  stated  in 
section  2944  of  the  Code,  that  "remote  or  con- 
sequential damages  are  not  allowed  whoiever 
they  cannot  be  traced  solely  to  the  breach  of 
the  contract,  or  unless  they  are  capable  of  ex- 
act computation,"  was  intended  to  apply  to 
such  contracts  only  as  grow  out  of  purely  busi- 
ness transactions,  where  there  is  an  implied  un- 
derstanding between  the  parties  that  a  breach 
thereof  will  call  for  no  further  compensation 
than  Jnst  remuneration  for  the  actual  mone- 
tary damages  directly  sustained  by  reason  of 
the  breach.  Such  a  rule  is  surely  not  to  be 
held  applicable  to  a  case  where  it  appears  that 
the  contract  is  of  such  a  nature  that  it  must, 
of  necessity,  be  known  to  the  party  deliberate- 
ly and  wrongfully  violating  his  otdigationB  that 
a  breach  of  the  same  Inevitably  results  in  the 
very  kind  of  damages  to  the  othor  party  of 
which  the  declaration  complains.  In  such  a 
case  the  inference  Is  warranted  that  the  dam- 
ages in  question,  though  to  some  extent  re- 
mote, and  difficult  of  exact  computation,  must 
have  been  within  the  contemplation  of  both 
parties  when  entering  Into  the  contract;  and, 
where  these  damages  are  substantial  in  the 
essential  ingredient  of  actual  injury,  they  Just- 
ly call  for  compensation.  How  can  the  defend- 
ant in  the  present  case,  who  offers  no  excuse 
for  his  ignoble  offense  against  decency  and 
propriety,  in  good  faith  claim  that  the  conse- 
quences flowing  directly  from  his  wrongful  act 
were  such  as  could  not  reasonably  be  ex];)ected 
and  clearly  foreseen  as  a  necessary  result  of 
a  breach  of  the  sacred  obligation  he  had  volun- 
tarily assumed? 

We  are  absolutely  certain  that  the  ordinair 
rules  which  generally  control  the  recovery  in 
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OMtB  IhtoItIiic  m  l)ceacb  of  oontract  do  not 
apply  to  a  case  like  the  one  now  under  con- 
sideration. '*In  actiona  for  breach  of  promise 
of  marriage,  damages  bare  never  been  limited 
to  the  roles  goyemlng  actions  upon  simple  con- 
tracts for  the  payment  of  money*  but  rest  with 
the  sound  discretion  of  the  Jury  under  the  dr- 
cumstances  of  each  particular  case,  subject,  of 
course,  to  the  general  nestriction  that  a  yerdict 
influenced  by  prejudice,  passion,  or  corruption 
will  not  be  allowed  to  stand.  To  keep  cases  of 
this  kind  out  of  the  courts,  exemplary  dam- 
ages may  properly  be  awarded.  The  plaintiff 
is  entitled  to  recover  not  only  an  indemnity  for 
her  pecuniary  loss,  and  the  disappointment  of 
her  reasonable  expectations  of  material  and 
worldly  advantage  resulting  from  the  intend- 
ed marriage,  but  also  compensation  for  wound- 
ed feelings,  and  the  mortification  and  pain 
which  she  has  been  wrongfully  made  to  under- 
go, and  for  the  harm  that  has  been  done  to  her 
prospects  In  life."  2  Aul  &  Eng.  Enc.  Law, 
pp.  526,  S27.  "The  damages  are  not  to  be 
measured  by  the  wealth  or  poverty  of  the  de- 
fendant, though  his  wealth  and  rank  may  be 
perthnent  to  the  issue  as  showing  the  injury 
sustained  by  the  loss  of  marriage."  18  Gent. 
Law  J.  p.  446.  "As  to  the  measure  of  dam- 
ages, this  action  has  always  been  classed  wkh 
actions  of  torts,— as  libel,  slander,  seduction, 
criminal  conversation,  etc;  and  not  without 
reason.  ^  ^  ^  The  rule  of  damages  applica- 
ble to  ordinary  contracts  would  be  wholly  inad- 
equate. So  much  depends  in  each  case  upon 
the  circumstances  surrounding  it,  and  upon  the 
conduct,  standing,  and  character  of  the  parties. 
In  all  cases  where  vindictive  damages  are  al- 
lowed, it  is  upon  the  theory  that  the  defend- 
ant's conduct  has  been  such  that  he  deserves 
to  be  punished;  and  with  the  view  of  measure 
Ing  out  punishment  to  him,  as  well  as  com- 
pensation to  the  plaintiff,  it  is  always  compe- 
tent to  Inquire  into  his  motives  and  intentions, 
to  show  that  the  act<  complained  of  was  done 
wantonly,  hisolently,  maliciously,  or  with  a 
bad  and  wicked  heart."  Thorn  v.  Knapp,  42 
K.  Y.  477,  478.  Where  no  special  damages  are 
shown,  and  the  injury  is  confined  to  the  peace, 
happiness,  and  feelings  of  the  plaintiff,  no 
measure  of  damages  can  be  prescribed  save 
the  enlightened  consdences  of  impartial  Jurors; 
and  the  amount  of  the  recovery  must,  of  neces- 
sity, rest  in  the  sound  discretion  of  the  Jury, 
who  should  foe  instructed  to  look  to  and  care- 
fully weigh  all  the  facts  and  drcumstances  of 
the  particular  case.  The  charge  of  the  court 
in  the  present  case  was  entirely  in  accord  with 
the  law  as  above  announced,  and  affords  no 
just  cause  of  complaint  to  the  plaintiff  in  error. 
It  certainly  was  as  favorable  to  him  as  he  had 
any  right  to  expect,  and,  guided  and  controlled 
thereby,  the  Jury  arrived  at  a  moderate  and 
moat  righteous  verdict 

The  foregoing  discussion  sufficiently  ooveia 
and  disposes  of  all  questions  presented  for  onr 
decision.  The  case  appears  to  have  been  regu- 
larly and  legally  conducted  in  the  trial  court. 
Though  then  afforded  an  ample  opportunity  to 
28S.E.-26 


be  heard,  the  defendant  offeied  hi  his  defense 
not  a  single  fact  or  circumstance  of  Justifica- 
tion or  mitigation.  He  now  presents  himself 
before  this  court,  not  as  one  asserting  his  in- 
nocence of  the  wrong  charged'  against  him, 
but  in  the  attitude  of  one  who,  acknowledging 
the  wanton  injury  done  the  plaintiff,  relies  sole- 
ly upon  the  assertion  of  his  mistaken  belief 
that  the  law  is  powerless  to  call  him  to  account 
So  far  as  is  possible,  the  wrongs  suffered  by 
the  plaintiff  have  been  rightly  redressed,  and 
neither  law  nor  common  Justice  suggests  any 
reason  why  the  case  should  undergo  another 
hivestigation.    Judgment  affirmed* 


(51  S.  C.  222) 

FARLEY  V.  CHARLESTON  BASKET  ft 
VENEER  CO. 

(Supreme  Court  of  South  Carolina.     Dec  14, 
1897.) 

On  rehearing.    Denied. 

For  former  opinion,  see  28  8.  B.  103. 

PER  CURIAM.  After  a  careful  examina- 
tion of  this  petition,  the  court  Is  unable  to 
discover  that  any  material  fact  or  p^nciple  of 
law  has  either  been  overlooked  or  disregard- 
ed. There  is  therefore  no  ground  for  a  re- 
bearing.  It  is  theref<»re  ordered  that  the  peti- 
tion be  dismissed,  and  the  stay  of  remittitur 
heretofore  granted  be  revoked. 


0*BKIBN  V.  DB  LARRINAGA  et  aL 

(Supreme  Court  of  South  Carolina.     Dec  14, 
1897.) 

On  rehearing.     Denied. 

For  prior  report,  see  27  S.  B.  48L 

PER  CURIAM.  After  a  careful  considera- 
tion of  this  petition,  the  court  is  unable  to  dis- 
cover that  any  material  fact  or  principle  of 
law  has  either  been  overlooked  or  disregard- 
ed; hence  there  is  no  ground  for  a  rehearing. 
It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  the  stay  of  remittitur  hereto- 
fore granted  be  revoked. 


(11  S.  C.  217) 

BENDER  V.  ROSS  et  aL 

(Supreme  Court  of  South  Carolina.     Dec  14, 
1897.) 

On  rehearing.    Denied.' 

For  former  opinion,  see  27  &  B.  827. 

PER  CURIAM.  After  a  careful  examina- 
tion of  this  petition,  the  court  la  nnable  to 
discover  that  any  material  fact  or  princiide 
of  law  has  either  been  overlooked  or  dttre- 
garded;  for,  while  it  Is  true  that  the  qnestton 
whether  the  plaintiff  could  maintain  his  ae- 
tion  at  common  law  was  not  formally  eonBldBr> 
ed  in  the  opinion  filed  in  the  case,  yet  the 
court  did  fully  consider  that  question  in  i 
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)ng  th«  condosloii  that  the  Indgment  of  the 
circuit  oonrt  should  be  afflimed.  Hence  we 
see  no  sufficient  reason  for  granting  a  re- 
bearing.  It  Is  therefore  ordered  that  the  peti- 
tion l)e  dismissed,  and  the  stay  of  remittitur 
heretofore  gnmted  be  revoked* 


(51  S.  C.  221) 

CROSSWBLL  et  aL  t.  CONNECTICUT  IN- 
DEMNITY ASS'N. 
(Supreme  Court  of  Soath  Carolina.     Dec  14, 
1897.) 

Appbal— Pbintino  Ambndbd  Ca8b— Violation  of 
Rule— Penalty. 
Apoellant  Tiolated  rule  5,  proTiding  that, 
where  amendments  hsTe  been  proposed  and  al- 
lowed, the  "case"  must  be  printed  as  amended} 
but  it  did  not  appear  that  the  violation  was  will- 
fuL  Held,  that  the  appeal  would  not  be  dismiss- 
ed, but  respondent  might  elect  to  require  appel- 
lant to  reprint  the  case,  or  eliminate  from  the 
court's  consideration  such  parts. of  the  case  as 
were  inserted  in  riolation  of  the  rule. 

Action  by  John  Crosawell  and  another 
against  the  Connecticut  Indemnity  Associa- 
tion. From  a  judgment  In  favor  of  plaintifTs, 
defendant  appeals.  Heard  on  respondents' 
motion  to  dismiss  the  appeal.    Refused. 

Lee  &  Moise,  for  the  motion.  John  T.  Seib- 
els,  opposed. 

PER  CURIAM.  This  was  a  motion  to  dis- 
miss the  appeal,  upon  the  ground  that  the 
"case,"  as  served,  does  not  conform  to  the 
requirements  of  rule  5  of  this  court  That 
rule  requires  that,  "where  amendments  have 
been  proposed  and  allowed,  the  *case'  must  be 
printed,  or,  in  a  case  where  printing  Is  dis- 
pensed with,  must  be  written  as  it  would  read 
after  the  amendments  allowed  are  incorporat- 
ed; and  it  will  not  be  sufficient  to  set  out  the 
proposed  amendments  with  a  statement  as  to 
which  of  them  had  been  allowed."  It  is  very 
manifest  from  an  examination  of  the  case 
that  the  requirements  of  the  rule  have  not 
been  complied  with  in  this  instance.  But 
whether  this  defect  in  the  case  should  subject 
the  appellant  to  the  penalty  of  a  dismissal  of 
the  appeal  Is  a  different  matter.  We  do  not 
deem  It  necessary  to  consider  the  question  as 
to  whether  this  court  has  the  power  to  dis- 
miss an  appeal  for  failure  to  comply  with  the 
requirements  of  rule  5,  which  was  made  in 
the  argument,  because,  even  conceding  such 
a  power,  we  do  not  think  this  a  case  in  which 
it  should  be  exercised.  We  do  not  think  that 
appellant  willfully  violated  the  rule,  and,  for 
this  and  other  reasons  which  It  la  needless  to 
state,  we  do  not  think  so  harsh  a  penalty  as 
depriving  a  party  of  his  right  to  appeal,  or, 
at  least,  having  his  appeal  heard,  should  be 
Imposed.  It  is  therefore  ordered  that  the  mo- 
tion to  dismiss  the  appeal  be  refused.  Recog- 
nizing, however,  the  rights  of  respondents, 
they  were  allowed  the  option  of  having  an 
order  passed  requiring  the  appellant  to  re- 
print the  case  in  conformity  to  the  rule,  or 
of  having  the  case  heard  on  the  "case"  as  print- 


ed, elimfnattng  from  tiM  oonaidemtSoa  of  tht 
eonrt  all  such  parts  of  the  case  as  were  Ui- 
serted  therein  In  violation  of  the  rule.  Re- 
spondents' attorney  having  accepted  the  lat- 
ter alternative^  the  case  has  heax  ao  heard. 


on  8.  c.  m) 
JBNNINGS,  Qerk  of  Court,  v.  PARR. 
{Supreme  Court  of  South  Carolina.     Dee.  14^ 
1897.) 
Rbbbarino  on  Appbjll. 
When  a  petition  is  presented  for  a  rehear- 
ing, and  the  questions  raised  by  the  grounds  for 
rehearing  stated  in  the  petition  were  not  before 
the  supreme  court  for  its  consideration,  the  peti- 
tion will  be  dismissed  without  prejudice  to  the 
aroellant  to  have  those  questions  passed  upon  fay 
the  circuit  court 

Petition  by  appellant  for  a  rehearing.    De- 
nied. 
JToT  former  opinion,  see  28  S.  E.  82. 

PER  CURIAM.  A  petition  for  a  rehearing 
hi  this  caee  was  filed  by  Heniy  U  Parr  upon 
the  grounds  which  are  set  forth  in  the  petition. 

The  first  ground  will  first  be  considered. 
The  eleventh  paragraph  of  the  complaint  al- 
leges, inter  alia,  that  no  part  of  said  bond  has 
been  paid  except  the  interest  thereon  up  to 
the  20th  day  of  November,  1874;  paid  by  the 
said  Henry  L.  Parr,  and  hiterest  paid  thereon 
by  the  said  Heniy  L.  Parr  on  the  6th  day  of 
February,  1876.  The  fourth  paragraph  of 
the  answer  denies  these  allegations.  The  cir- 
cuit Judge,  under  the  view  which  he  took  of 
the  case,  did  not  think  it  necessary,  and  there- 
fore did  not  pass  upon  said  issues.  The  ques- 
tion as  to  the  partial  payments  mentioned  In 
said  first  ground  was  not  before  the  supreme 
court  for  its  consideration.  This  coort.  In 
stating  that  the  mortgage  should  be  credited 
with  the  proceeds  arising  from  the  sale  of  the 
181  acres,  to  wit,  $726,  and  with  $272  of  the 
proceeds  arising  from  the  sale  of  the  mill 
tract,  did  not  intend  to  render  a  decialoii  as 
to  other  paym^its,  which  wera  not  present- 
ed for  its  consideration;  and,  as  the  partial 
payments  mentioned  in  said  first  ground  were 
not  before  this  court  for  consideratioo,  of 
course  the  judgment  of  this  court  cannot  be 
construed  as  affecting  the  question  of  snch 
partial  paymenta 

We  will  next  consider  the  other  grounds 
urged  for  a  rehearing.  It  is  tufllcient  ta  say 
that  the  respondent  did  not  give  notice  that  he 
would  ask  this  court  if  it  should  find  It  nec- 
essary to  sustain  the  Judgment  of  the  drcoit 
court  on  the  grounds  mentioned  In  said  peti- 
tion, and  the  questions  raised  by  said  grounds 
were  not  before  the  supreme  court  for  consid- 
eration. It  is  therefore  ordered  that  the  pe- 
tition for  a  rehearing  be  dismissed  without 
prejudice  to  the  right  of  the  defendant  to  have 
the  question  as  to  the  partial  payments  men- 
tioned in  the  first  ground  aforesaid  passed 
upon  by  the  circuit  court,  and  that  the  remit- 
titur be  forthwith  sent  down  to  the  circuit 
court 


N.ai 
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BA8TBBBT  ▼.  MelNTOSH. 

(Saireme  Ck>iirt  of  South  Oftrolliuu    Dm.  14 

1897.) 

CLBHKOVCOOBT— AUTHOBITTTO  DI8MI88  APPBAU 

The  derk  of  the  supreme  court  hae  no  juris- 
diction to  diemlas  an  appeal  on  account  of  the 
"case"  not  containing  a  copy  of  the  order  or  de- 
cree of  the  circuit  judge  appealed  from,  rules  1» 
2,  and  5  having  no  application  to  such  a  case. 

Action  by  BUzabeth  F.  Easterby  against  W. 
J.  McIntoBb.  Judgment  for  defendant,  and 
plaintiff  appeals.  Motion  to  reinstate  appeal 
Reinstated. 


W*    H.    Thomas,    for 
Moorman,  opposed. 


motioiL    Tliog. 


PER  OURIAM.  This  was  a  motion  to  re- 
instate an  appeal  dismissed  by  the  clerk  onder 
rules  1,  2,  and  6  of  this  court  From  an  ex- 
amination of  the  motion  papers,  as  well  as 
from  the  argument  of  counsel,  we  learn  that 
the  main,  if  not  the  sole,  ground  upon  wbich 
the  respondent  relied,  was  that  the  "case" 
did  not  contain  a  copy  of  the  order  or  decree 
of  the  circuit  judge  appealed  from,  but  only 
a  statement  of  its  purport  and  effect  Bren 
if  this  were  a  fatal  defect  in  the  "case,"  we 
know  of  no  rule  of  this  court  which  invests  the 
clerk  with  jurisdiction  to  dismiss  an  appeal 
on  account  of  such  defect,  and  hence  there 
was  error  in  dismissing  the  appeal  under  rule 
5  of  this  court  Inasmuch,  however,  as  the 
derk,  in  his  order  dismissing  the  appeal, 
states  that  such  order  was  granted  under  rules 
1,  2,  and  5,  it  is  necessary  to  consider  whether 
there  was  such  a  violation  of  rules  1  and  2 
as  would  justify  the  granting  an  order  dis- 
missing the  appeal,  for  the  derk  is  invested 
with  jurisdiction  to  dismiss  an  appeal  under 
roles  1  and  2.  Those  rules  relate  entirely  to 
the  "return,"  and  the  question  therefore  is 
whether  there  was  such  a  violation  of  these 
two  rules  as  would  justify  a  dismissal  of  the 
appeal.  From  an  examination  of  the  return 
on  file  in  this  court,  we  find  that  it  does  con- 
tain a  copy  of  the  decree  or  order  of  the 
circuit  judge,  and,  aa  no  other  defect  in  the 
return  has  been  suggested,  we  must  conclude 
that  there  was  no  ground  for  dismissing  the 
appeal  under  rules  1  and  2,  and  hence  the 
appellant's  motion  to  rehistate  the  appeal  must 
l>e  granted.  In  accordance  with  these  views, 
an  order  has  heretofore  been  granted  reinstat- 
ing the  appeaL 

(in  N.  C.  632) 

STATE  V.  GROVES. 
(Supreme  Oourt  of  North  Oarollna.     Dec.  14, 

1897.) 
ImoxxoATOre  Ltquors  —  Illegal  Bali  — Ihtbb- 

STATB  COICMEKCB. 

Where  a  person  residing  and  having  a 
tmildhig  used  for  the  storage  of  whisky  near  a 
railway  station,  within  two  miles  of  a  certain 
church,  the  sale  of  intoxicating  liquors  bein^ 
prohibited  hy  statute  within  two  miles  of  said 
church,  receives  an  order  from  a  resident  of 


Soutib  OaroUna  for  a  eertain  quantity  of  whisky 
at  an  agreed  price,  and,  in  pursuance  of  said 
order,  shipped  from  his  said  warehouse,  by  the 
railroad,  from  its  station,  the  Quantity  ox  whisky 
ordered,  to  the  resident  of  South  Carolina  at 
his  home,  it  is  a  sale  of  the  whisky  within  the 
prohibited  territory;  and  the  person  so  shipping 
is  guilty  under  the  statute,  notwithstanding  the 
interstate  commerce  law. 

Appeal  from  superior  court,  Gaston  coun- 
ty; Hoke,  Judge. 

L.  JB".  Groves  was  convicted  of  an  illegal 
sale  of  liquor,  and  appeals.    Affirmed. 

A.  G.  Mangum  and  Osborne,  Maxwell  dt 
Keerans,  for  appellant  The  Attorney  Gen* 
era]  and  Shepherd  &  Bnsbee,  for  the  Stafca. 

F0RGHB6,  J.  The  defendant  la  indicted 
for  selling  whisky  within  lesa  than  two 
miles  of  Olney  Ohurch,  in  Gaston  county.  It 
Is  admitted  that  chapter  179,  Acts  1885, 
prohibited  the  sale  of  intoxicating  liquor 
within  two  miles  of  said  church,  and  makes 
It  a  criminal  offense  to  do  so.  It  was  shown 
that  the  defendant  lives  within  about  one- 
half  mile  of  said  church,  and  that  he  is  the 
owner  of  a  distillery,  at  which  he  manu- 
factured whisky,  but  this  distillery  is  more 
than  two  miles  from  the  church;  that  the 
defendant  had  a  building  at  his  home  used 
by  him  for  the  "storage  and  sale"  of  his 
whisky;  and  that  this  house  was  within 
about  one-half  mile  of  the  church.  The  de- 
fendant testified  that  he  resided  at  the  rail- 
road station,  and  that  in  February,  1897,  and 
before  the  bill  of  indictment  was  found,  he 
received  through  the  mail  an  order  from  one 
Morris,  a  resident  of  South  Oarollna,  for  4% 
gallons  of  whisky,  at  an  agreed  price  in 
money;  that,  in  pursuance  of  said  order,  he 
iSdpped  to  said  Morris  a  keg  oontadning  that 
quantity  of  whisky;  that  this  order  was  re- 
ceived by  him  at  his  home,  and  he  shipped 
the  whisky  by  the  railroad  from  its  station; 
that-  the  place  where  he  received  the  order, 
and  the  railroad  station  where  he  ddivered 
the  whisky  for  shipment,  were  within  about 
one-half  mile  of  said  Olney  Ohurch.  The 
court  instructed  the  jury  that,  if  they  should 
find  from  the  evidence  that  the  defendant 
received  the  order  and  delivered  the  whisky 
to  the  railroad  within  one-half  mile  of  said 
church,  this  was  a  sale  of  the  whisky  with- 
in the  prohibited  territory,  and  the  defend- 
ant would  be  guilty.  The  defendant  ex- 
cepted to  this  charge,  and  contends  that  he 
is  not  guilty,  for  two  reasons:  First,  that 
the  facts  shown  do  not  constitute  a  sale 
within  the  prohibited  territory;  and,  second, 
that  the  transaction  was  one  of  interstate 
commerce,  and  that  he  is  protected  by  that. 

It  was  not  denied  on  the  argument  for  the 
defendant  but  what  the  state,  in  the  exercise 
of  its  police  power,  had  the  right  to  prohibit 
the  sale  of  intoxicating  liquor  within  two 
miles  of  this  church.  State  v.  Moore,  104  N. 
O.  714,  10  8.  B.  148.  Bnt  this  has  been  so 
often  decided,  and  it  not  being  disputed  by  the 
defendant^  that  we  do  not  feel  called  upon  to 
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cite  authority.  Then,  did  the  facts  shown 
constitute  a  sale  within  the  prohibited  ter* 
ritory?  If  they  did,  the  charge  of  the  court 
was  correct,  and  the  defendant  was  right- 
fully convicted,  unless  he  is  protected  by  the 
interstate  law,  as  he  claims  he  is.  The  order 
of  Morris  to  the  defendant  was  a  proposition 
to  buy,  and  the  acceptance  of  this  order 
constituted  a  contract,— a  sale  by  the  defend- 
ant to  Morris.  Pruden  v.  Railroad  CJo.  (at 
this  term)  28  S.  B.  349.  And  the  delivery  by 
the  defendant  of  the  keg  of  whisky  to  the 
railroad,  at  its  station,  for  shipment  to  Mor- 
ris, was  a  delivery,  and  made  Morris  the 
owner  of  the  whisky.  Railroad  Oo.  r. 
Barnes,  104  N.  0.  25,  10  S.  B.  83.  The  raU- 
road  being  in  such  cases  the  agent  of  the 
consignee,  a  delivery  to  the  railroad  was  a 
delivery  to  Morris.  It  is  the  same  in  law  as 
if  Morris  had  sent  his  servant  to  the  defend- 
ant with  an  order  and  the  money  to  buy  a 
keg  of  whisky,  and  the  defendant  had  let  the 
servant  have  the  whisky;  and,  if  these  had 
been  the  facts,  it  could  hardly  be  contended 
that  it  was  not  a  sale,  though  Morris  did  live 
in  South  Oarollna.  And,  though  the  servant 
carried  it  over  the  line  into  South  Carolina 
to  Morris,  could  it  be  that  this  would  be  such 
an  interference  with  interstate  commerce  as 
CO  prevent  the  defendant  from  being  guilty 
of  a  violation  of  the  criminal  law  of  North 
Oarollna?  It  was  argued  for  the  defendant 
that  North  Oarollna  cannot  legislate  for 
South  Oarollna;  that  its  legislation  is  con- 
fined to  its  own  territory.  And  so  it  is.  But 
it  would  be  strange  if  it  could  not  enforce 
the  criminal  law  within  its  ovm  territory  be- 
cause it  had  been  violated  in  a  transaction 
with  m  citizen  of  South  Carolina.  It  seems 
to  us  that  what  we  have  said  is  sufficient  to 
show  that  the  question  of  interstate  com- 
merce has  nothing  to  do  with  the  guilt  or 
innocence  of  the  defendant,  and  for  this  rea- 
son we  do  not  feel  called  upon  to  discuss  the 
law  of  Interstate  commerce.  There  is  no  er- 
ror, and  the  Judgment  is  affirmed. 


(121  N.  C.  873) 

In  w  BOWMAN^S  ESTATE 

Appeal  of  QUICK, 

^Supreme  Ooort  ot  North  CaroIin&.     Dea  14, 
1897.) 

Administrator— Appointmbnt. 

Where  a  clerk  iBBuei  letters  of  administra- 
tion to  one  person,  who  qualifies,  his  powers  in 
that  respect  are  exhausted,  as  to  that  estate; 
and  a  suJ[>8equent  appointment  of  another  by 
him,  without  the  letters  of  the  former  being  re- 
voked, is  void. 

Appeal  from  superior  court,  Union  county; 
Norwood,  Judge. 

W.  H.  Quick  appealed  to  the  superior  court 
of  Union  county  from  the  order  of  the  clerk 
of  said  county  revoking  letters  of  administra- 
tion issued  to  Quick  on  the  estate  of  Isaac 
Bowman*   deceased.    From   a  Judgment   af- 


firming the  order  of  the  derk,  Quick  appeals. 
Affirmed. 

Adams   dt  Jerome^   for  appellant.    U   X. 
Webb,  for  appellee. 

MONTGOMERY,     J.    Isaac    Bowman,     m 

brakeman  in  the  employment  of  the  Raleigh  St 
Augusta  Railroad  Company,  was  killed  on  the 
28th  of  January,  1886,  while  in  the  discharge 
of  his  duties.  On  the  6th  of  March  follow- 
ing, F.  H.  Whitaker,  the  public  administrator 
of  Union  county,  was  duly  qualified  by  the 
derk  aa  administrator  of  the  decedent  The 
intestate  left,  him  surviving,  one  adult  broth- 
er, and  another  brother  and  a  sister,  who  are 
infants  under  21  years  of  age.  The  letters 
of  administration  were  granted  upon  an  ap- 
plication in  due  form,  and  upon  production 
by  the  applicant  of  a  paper  writing  punwrt- 
ing  to  be  the  renunciation  of  the  mother  and 
adult  brother  of  the  rl^t  to  qualify  as  ad- 
ministratrix or  administrator.  The  paper  waa 
in  due  form,  and  witnessed  by  A.  B.  Horn, 
a  deputy  sheriff  of  the  county.  On  the  27th 
of  March,  three  weeks  after  the  qualification 
of  Whitaker,  the  respondent,  W.  H.  Quick, 
applied  for  letters  of  administration  on  the 
same  estate,  upon  a  paper  purporting  to  be 
the  written  renunciation  of  the  mother;  and 
10  days  thereafter  letters  of  administration 
were  issued  to  Quick.  On  the  day  of  appli- 
cation for  letters  of  administration  by  Quidc, 
—10  days  before  his  bond  was  executed  and 
filed,  and  before  he  had  been  qualified  aa -ad- 
ministrator,—he  states  in  his  aflOdavit  filed 
in  this  case  that  the  derk  "did  issue  to  affiant 
a  subpoena  against  the  railroad  company  by 
which  decedent  was  killed,  together  with  sub- 
poenas for  witnesses  in  the  case";  and  before 
two  weeks  had  passed  he  had  made  an  alleged 
settlement  with  the  railroad  company  as  to 
the  damages  which  might  have  been  recovered 
by  the  administrator  of  the  decedent,  on  the 
basis  of  $350,  retaining  out  of  the  same  $175 
for  his  services  as  attorney  at  law,  had  paid 
the  balance  to  persons  entitled  to  it,  indnd- 
ing  the  two  infant  children,  and  had  filed 
what  he  calls  his  "final  account"  It  is  diffi- 
cult to  read  these  admitted  facts,  and  repress 
some  critidsm  of  the  conduct  of  the  derk  and 
of  the  attorney  at  law,  Mr.  Quick;  but  we  do 
refrain,  and  pass  at  once  to  the  question  in- 
volved. Was  the  action  of  the  clerk  in  grant- 
ing letters  of  administration  to  Quick  void? 
We  answer,  yes.  Everything  appears  to  be 
regular  in  the  proceedings  In  which  the  pe- 
titioner Wlhitaker  was  appointed  adminis- 
trator. When  he  afterwards  undertook  to 
appoint  Quick  administrator,  the  derk  had  ex- 
hausted his  power,  in  the  granting  of  the  let- 
ters of  administration  to  the  petitioner  Whit- 
aker. He  had  no  power  to  grant  letters  up- 
on the  estate  to  any  other  person,  under  any 
conditions,  while  the  letters  issued  to  Whit- 
aker were  unrevoked.  Hyman  v.  Gaskin.  27 
N.  C.  287;  Matthews  v.  Douthitt,  62  Am.  Dec 
765.  The  law  could  not  tolerate  such  a  con- 
dition of  things  as  would  ensue  If  the  derk 
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could  appoint  flmtMe^nent  administrators,  leav- 
ing  the  letters  of  former  ones  mirevoked. 
Nor  will  it  permit  suits  at  law,  raising  the 
issue  of  fact,  to  be  tried  between  two  riyai 
administrators,  as  to  which  one  of  them  is  en- 
tiUed  to  the  office.  If  the  first  letters  have 
been  frandulentiy  procured,  or  If  they  have 
have  been  issued  to  the  wrong  person,  the 
remedy  is  at  hand,~-a  motion  to  remove,  and 
then,  upon  that  being  done,  to  liaye  qualified 
the  person  entitled  to  administer.  That  was 
the  course  which  should  have  been  pursued  in 
this  case.  The  next  of  kin  in  this  matter 
have  lost  their  day,  and  the  public  adminis- 
trator, the  petition^:,  has  qualified  according 
to  law.  What  course  he  intends  to  pursue  is 
not  for  V0  to  say,  but  it  is  to  be  presumed 
that,  tf  the  fact  be  as  he  affirms  in  his  affl<- 
davit,— that  the  railroad  authorities  made  the 
settlement  with  Quick,  treating  with  him  as 
the  administrator,  after  they  had  had  notice 
that  the  petitioner  had  qualified  as  adminis- 
trator of  the  decedent's  estate,  had  entered  up- 
on his  duties,  and  had  advertised  for  creditors 
according  to  law,— he  will  take  steps  to  look 
into  that  settlement,  as  well  as  to  the  charge 
made  by  Quick  for  his  services  as  attorney,  at 
least  so  far  as  the  Infant  children  are  con- 
cerned. 

We  need  not  discuss  the  particulars  of  the 
alleged  irregularities  and  errors  in  the  pro- 
ceedings, either  of  his  honor  or  of  the  derk; 
for  they  are  Immaterial,  wh«i  considered  in 
the  view  of  the  law  which  we  have  taken. 
The  Judgment  of  his  honor,  affirming  that  of 
the  clerk,  declaring  letters  of  administration 
issued  to  Quick  to  be  void,  snd  to  be  revoked, 
Is  affirmed. 


(121  K.  C.  628) 

STATE  V.  WILLIAMS. 

(Supreme  Court  of  North  Carolina.    Dee.  7, 

1807.) 

Assault  with  Intbnt  to  Rape— Istbnt— 
abandommbnt  of  purposb. 

1.  Where,  on  a  charge  of  asBault  with  intent 
to  commit  rape,  it  was  slMwn  that  accused 
caught  hold  ox  prosecutrix,  threw  her  on  the 
ground,  put  his  hand  over  her  mouth,  pulled  up 
ner  clothes,  unbuttoned  his  pants,  and  pat  his 
hands  on  her  person,  and  got  upon  her;  that 
■he  forcibly  resisted;  that  accused  got  uii  be- 
cause prosecntriz  "supposed"  she.  outdid  him,— 
it  was  not  error  to  refuse  to  charge  that  ac- 
cused could  be  found  guilty  only  of  simple  as- 
sauJt,  and  to  refuse  to  take  the  case  from  the 

i.  It  is  not  error,  on  a  prosecution  for  assault 
with  intent  to  rape,  to  charge  the  Jnry  "that  if 
they  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  laid  hands  on  proeecutrix 
violently  and  aniinst  her  will,  for  the  purpose 
of  having  sexual  intercourse  with  her,  and  that 
at  the  time  he  so  laid  hands  upon  her  he  in- 
tended to  accomplish  his  purpose  at  all  hazards, 
in  defiance  of  and  notwithstanding  any  resist- 
ance that  she  might  make,  then  ue  defendant 
was  guilty  of  an  assault  with  intent  to  com- 
mit  rape,  although  he  may  have  subsequently 
abandoned  his  purpose." 

Appeal  from  superior  court,  Alleghany  coun- 
ty;   Starbuck,  Tudge. 


Thomas  Williams  was  eonvicted  of  assault 
with  intent  to  commit  rape,  and  he  appeala 
Affirmed. 

'  R.  A  Daughton,  for  appellant   Tha  Attor- 
ney General,  for  the  State. 

FURCHBS,  J.  This  is  an  indictment  for  as- 
sault with  intent  to  commit  rape.  The  case 
discloses  two  grounds  of  exception,— whether 
there  was  sufficient  evidence  to  carry  the  case 
to  the  Jury;  and,  if  there  was,  as  to  the  cor- 
rectness of  the  Judge's  charge.  The  prosecu- 
trix, LUly  Caldwell,  testified  that  she  was  16 
years  old;  that  she  had  started  to  a  married 
sister's,  about  four  miles  from  home^  that 
she  had  to  pass  through  fields,  across  fences, 
and  through  old  fields  and  woods;  that  on  her 
way,  in  the  afternoon  of  the  10th  of  May, 
1897,  the  defendant  came  on  behind  her  In 
the  path,  and  while  going  through  the  woods 
hallooed  for  her  to  wait,  saying  he  had  a  pic- 
ture and  a  letter  for  her;  that  when  fthe  got 
through  a  strip  of  woods,  and  into  a  field, 
she  waited;  that  she  was  at  the  fence  at  the 
edge  of  the  woods,  and  they  went  together 
through  the  old  field,  grown  up  with  briers 
somewhat,  and  came  to  a  fence  at  the  edge 
of  the  cornfield;  that  she  was  about  to  crool 
the  fence,  and  laid  her  bundle  on  the  fence, 
and  defendant  took  hold  of  the  bundle;  that 
they  got  over  the  fence,  and  defendant  sat 
down,  and  said  If  she  would  come  and  kiss 
him  he  would  give  her  clothes  back  to  her 
and  let  her  go,  and  she  refused;  that  he  then 
asked  her  to  hug  his  neck,  and  she  refused; 
that  he  then  asked  her  to  sit  on  his  lap,  and 
she  refused;  that  defendant  then  caught  her 
by  the  clothing,  and  Jerked  her  down  in  his 
lap;  that  she  asked  him  to  let  her  up,  and  he 
would  not;  that  he  threw  her  over  on  the 
ground,  and  got  on  her,  and  pulled  up  her 
dress;  that  she  hallooed  and  scuffled,  and  the 
defendant  then  put  his  hand  over  her  month, 
so  that  she  could  not  halloo;  that  defendant 
then  unbuttoned  his  pants,  and  put  his  hand 
on  her  person;  that  she  kicked  and  scuffled, 
and  he  got  up.  In  response  to  a  question  as 
to  why  the  defendant  got  up,  the  witness 
stated  that  she  did  not  know,  but  supposed 
that  in  the  scuffle  she  outdid  falm;  that  she 
got  her  bundle,  and  started  on,  crying.  De- 
fendant hallooed  at  her  that  she  was  foolish 
or  craxy.  Thare  was  other  evidence  for  the 
state  that  tended  to  some  extent  to  corrobo- 
rate the  prosecutrix,  but  we  do  not  think  it 
necessary  to  quote  it  The  defendant  was  ex- 
amined, and  denied  that  he  committed  the 
assault  or  that  he  touched  her  on  that  occar 
sion. 

At  the  conclusion  of  the  evidence,  the  de- 
fendant asked  the  court  to  charge  "that  fh>m 
the  evidence  in  the  case  the  Jury  could  not 
convict  the  defendant  of  an  assault  with  in- 
tent to  commit  rape,  and  could  not  find  de- 
fendant guilty  of  a  greater  ofTense  than  a 
simple  aasault"  Defendant  further  contend- 
ed "that  from  the  facts  and  circumstances 
developed  by  the  testimony  there  was  no  evi- 
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deoce  fit  to  be  left  to  the  Juzy  as  to  the  Intent 
charged;  that  the  facts  did  not  show  that 
defendant  intended  to  have  Interoonne  with 
the  proeecntrix  at  all  erents  and  notwith.- 
standing  any  resistance  on  her  part"  The 
coxLtt  refused  to  give  the  Instructions  as  ask- 
ed, and,  among  other  things,  charged  the  Jury 
as  follows:  "That  if  they  were  satisfied,  be- 
yond a  reasonable  doubt,  that  the  defendant 
laid  bands  on  Lilly  Caldwell  violently  and 
against  her  will,  for  the  purpose  of  having 
sexual  intercourse  with  her,  and  that  at  the 
time  be  so  laid  hands  upon  her  he  intended 
to  accomplish  his  purpose  at  all  hazards,  in 
defiance  of  and  notwithstanding  any  resist- 
ance that  she  might  make,  then  the  defend- 
ant was  guilty  of  an  assault  with  intent  to 
commit  rape,  although  be  may  have  subse- 
quently abandoned  bis  purpose."  Neither  of 
the  defendant's  prayers  for  Instruction  could 
be  given,  unless  it  be  upon  the  ground  that 
there  was  no  evidence  or  no  such  evidence  of 
the  offense  cliarged  as  should  be  allowed  to 
go  to  the  Jury.  The  defendant  in  his  prayers 
for  instruction  says  there  are  "no  such  facts 
developed."  We  suppose  he  meant  by  this 
that  there  is  no  such  evidence,  as  the  facts 
are  for  the  Jury.  .The  defendant's  counsel 
argued  it  upon  this  ground,  and  cited  State 
V.  Massey,  86  N.  0.  658,  and  State  v.  Jeffreys, 
117  N.  G.  743,  23  S.  E.  175,  as  sustaining  his 
contention.  But  the  evidence  in  this  case  Is 
much  stronger.  In  support  of  the  Judge's  leav- 
ing it  to  the  Jury,  than  it  was  in  either  of 
those  cases.  This  case  is  nearer  like  that  of 
State  V.  Mitchell,  88  N.  C.  621.  which  fully 
sustains  the  action  of  the  court  below  in  sub- 
mitting the  case  to  the  Jury.  And  the  evidence 
for  the  state  Is  stronger  in  this  case  than  it 
was  In  Mitchell's  Case.  While  the  court  did 
not  give  defendant's  prayers  as  asked,  it 
seems  to  jas  that  the  charge  Is  correct  and  en- 
tirely fair  to  the  defendant  Upon  reading  the 
whole  testimony,  it  seems  to  us  that  the  de- 
fendant offered  evidence  tending  strongly  to 
disprove  the  charge  of  the  state.  But  that  was 
all  for  the  Jury,  and  not  for  us.  We  cannot 
review  the  findings  of  the  Jury,  but  only  the 
rulings  of  the  court  upon  questions  of  law. 
There  was  one  other  exception  taken  as  to 
the  Judge's  refusing  to  tell  the  Jury  what  the 
puodshment  was  upon  a  conviction  for  assault 
with  intent  to  commit  rape,  and  what  was 
the  punishment  upon  conviction  for  a  simple 
assault  But  this  exception  was  properly 
abandoned  here.  There  Is  no  error,  and  the 
Judgment  must  be  affirmed. 

(121  N.  C.  822) 

RUSSELL,  et  ux.  v.  ROBERTS. 

(Supreme  Court  of  North  Carolina.    Dec  7» 

1897.) 

BiBOTMBNT— TiTLB  TO  MAINTAIN— SaLB  URDBB 

Trust  Deed— Validity. 
1.  Where   an   ancestor,    at   the   time   of  his 
death,  has  only  an  equity  of  redemption  In  the 
land  in  controversy,  one  claiming  as  his  heir 
can  liave  no  legal  estate  in  the  land. 


&  Where  an  anetioncer  at  a  sale  under  a  tnisk 
deed  was  the  agent  of  the  pnrchaser  without  the 
knowledge  of  the  trustee,  the  sale  is  voidable 
enly,  and  can  be  set  aside  only  where  the  par- 
ties seelcing  the  resdsaion  are  able  to  place  the 
pnrchaser  in  statn  quo,  and  offer  to  do  so. 

8.  Where  land  conveyed  under  a  trust  deed 
to  seoare  a  debt  is  sold  under  a  power  in  tiie 
deed,  and  brings  a  fair  price,  and  the  money  Is 
applied  to  the  payment  of  the  debt,  the  heln 
of  the  grantor  In  the  trust  deed  have  no  equity 
entitling  them  to  a  cancellation  of  the  sale. 

Appeal  from  superior  court,  Davie  comity; 
Starbuck,  Judge. 

Action  by  G.  F.  Russell  and  wife  against 
Isaac  Roberts.  From  a  Judgment  tor  plain- 
tiffs, defendant  appeals.    Reversed. 

T.  B.  BaUey,  Womack  St  EUiyes,  and  Wat- 
son, Buxton  &  WatBoUj  for  appellant  A.  B. 
Hjolton  and  Olenn  &  Manly,  for  appellees. 

FURCHSS,  J.  In  1800,  Abraham  Pmett, 
being  hugely  indebted,  in  Jnne  of  that  year 
executed  a  deed  of  trust  to  T.  S.  Martin,  con- 
veying the  lands  in  controversy,  and  also  his 
personal  property,  to  securo  the  payment  of  the 
several  debts  therein,  named,  amounting  to 
about  $5,000.  Among  the  debts  so  secured 
was  one  of  $2,000  to  John  L.  Cain  for  a  part 
of  the  land  conveyed  in  the  deed  of  trust,  and 
for  which  he  had  no  deed.  The  truster,  Pm- 
ett,  continued  to  reside  on  the  land  so  conveyed 
hi  trust  untU  the  thne  of  his  death,  in  1865; 
and  Ills  family,  together  with  the  plaintiffs,  con- 
tinued to  reside  thereon  for  a  year  or  more 
after  the  death  of  Pruett  The  trustee,  Mar- 
tin, then  took  possession  of  the  said  hmd,  and 
in  1868  or  1869  sold  the  same,  after  due  adver- 
tisement, at  public  outcry,  to  the  last  and 
highest  bidder,  When  the  defendant  became 
the  purchaser  at  the  price  of  $2,600.  The 
deed  of  trust  contained  a  power  of  sale  author- 
izing said  Martin,  trustee,  to  sell  if  the  debts 
secured  were  not  paid  within  one  year;  and  it 
is  not  contended  that  they  were  so  paid.  As 
the  truster,  Pruett,  had  no  deed  conveying  to 
him  the  legal  title  to  the  J.  L.  Cahi  tract,  and 
none  could  be  had  until  the  purchase  money 
was  paid,  and  as.  it  appears  that  the  trustee 
had  to  resort  to  the  courts  to  perfect  this  title, 
no  deed  was  made  to  defendant  untU  1872, 
when  ne  got  a  deed  for  a  part  of  the  land,  and 
in  1873  he  got  a  deed  for  the  balance  of  the 
land  so  purchased.  But  it  is  admitted  that 
the  property  sold  for  a  fair  price;  that  all  the 
purchase  money  was  paid,  and  prop^Iy  ap- 
plied to  the  payment  of  the  debts  secured  In 
the  trust,-^2,000  being  applied  to  the  J.  Lu 
Cain  land  debt;  *  that  the  plaintiff  Nancy  to  a 
daughter  of  the  truster,  Pruett,  and  that  sbe 
and  her  husband,  G.  F.  Russell,  were  married 
in  1859,  and  that  she  is  now,  and  has  been 
ever  shice  her  said  marriage,  in  1859,  a  feme 
covert;  that  the  defendant  was  not  personally 
present  at  the  sale  of  this  land  by  the  trustee,. 
Marthi,  but  had  procured  one  W.  A.  Roby  to  at- 
tend the  sale,  and  to  bid  the  property  off  fdr 
him  if  it  did  not  bring  more  than  $3,000;  that 
the  land  was  sold  on  the  premises,  as  provided 
Id  the  deed;   that  the  trustee,   Martin,  was 
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present,  saperlstendlng  the  sale,  and,  after 
Roby  got  to  the  place  of  ^ale,  the  tnutee,  Mar- 
tin,  not  knowing  that  he  had  come  to  bid  on 
the  land  tor  the  defendant,  employed  Roby  to 
cry  the  aale,  which  he  did,  bidding  for  the  de* 
fendant  nntil  he  could  get  no  other  bid,  and 
knocked  off  the  land  to  the  defendant  at  the 
price  stated.  This  fact  that  Boby  acted  as  the 
auctioneer  and  also  as  the  agent  of  the  defend- 
ant In  bidding  for  the  land,  constitutes  the 
ground  upon  which  the  plaintiffs  ask  relief  that 
said  sale  be  set  aside,  and  the  deeds  from  the 
trustee,  Martin,  to  the  defendant  be  declared 
void,  and  that  the  same  be  canceled.  The 
deeds  from  Martin,  trustee,  to  defendant,  con- 
veyed the  legal  title.  This  was  admitted  on 
the  argument,  and  the  titie  relates  back  to 
June,  1860,  the  date  of  the  deed  of  trust  froop 
Pruett  to  Martin.  As  the  feme  plaintlfl  claims 
as  an  heir  of  Pruett,  it  is  necessary  for  her  to 
show  that  he  was  the  owner  at  the  time  of  his 
death,  as  no  man  has  heirs  wh£e  liying.  Then, 
as  Pruett  had  no  legal  estate  in  the  land  at  the 
time  of  his  death,  the  feme  plaintiff  can  have 
none.  Pruett,  at  the  time  of  his  death,  had 
but  an  equity  of  redemption  in  the  land  In  oon* 
troversy.  HemphlU  t.  Boss,  66  N.  O.  477; 
Parker  v.  Beadey,  116  N.  G.  1,  Zl  8.  B.  955. 
Where  a  purchase  Is  made  by  a  third  person 
for  a  mortgagee^  trustee,  ^cecntor,  or  admin- 
istrator havhig  the  power  to  sell,  the  money 
paid,  and  the  deed  made,  the  sale  is  not  void, 
but  only  voidablle,  and  the  legal  title  passes. 
Gibson  V.  Barbour,  100  N.  C.  192,  6  S.  B.  766; 
Proneberger  v.  Lewis,  79  N.  C.  426;  Sumner 
T.  Sessoms,  94  N.  0.  371;  Highsmith  t.  Whlte- 
huzBt,  120  N.  C.  123,  26  8.  BI  917.  But  this 
case  Is  not  so  strong  for  the  plaintiffs  as  the 
cases  Just  cited.  In  this  case  the  trustee  did 
not  buy  at  his  own  sale  by  another,  and,  so  far 
as  appears,  he  knew  nothing  of  the  fact  that 
Roby  was  bidding  for  the  defendant  until  <  the 
sale  was  over.  But  the  plaintlfb  contend  that 
the  sale  was  irregular  and  voidable  for  the  rea* 
son  that  Roby,  the  auctioneer,  was  the  agent 
of  the  defendant  in  bidding  for  the  land,  and 
for  thhi  contention  cite  the  case  (note)  Caswell 
V.  Jones,  20  Lawy.  Rep.  Ann.  508  (a  c.  26  AtL 
529).  Thte  note  shows  that  the  authorities  are 
somewhat  divided  as  to  the  law  in  cases  where 
an  auctioneer  bids  for  an  indifferent  person  at 
a  sale  he  is  crying.  But  none  of  them  go  fur- 
ther than  to  hold  that  such  sales  are  voidable. 
None  of  them  hold  that  they  are  void.  And 
this  doctrine,  that  such  sales  are  voidable  if 
parties  interested  so  elect,  while  the  parties 
are  In  statu  quo^  or  where  the  parties  asking 
the  rescission  are  able  to  place  the  purchaser 
in  statu  quo,  and  propose  to  do  so,  seems  to  be 
sustained  by  weight  of  authority.  But  this  is 
not  the  case  here.  The  plaintiffs  do  not  allege 
their  ability  or  willingness  to  do  this.  Indeed, 
we  can  see  that  at  this  great  length  of  time^ 
28  or  29  years  after  the  sale— it  would  be  imi>os- 
sible  to  do  so.  But  what  grounds  have  the 
plaintiffs  to  rest  their  equity  upon?  We  have 
seen  they  have  no  title;  never  have  had.  The 
father  of  the  feme  plaintiff  conv^ed  the  hmd 


to  Martin  in  tmst  to  pay  hia  debts.  Biartln 
sold  as  he  was  aathorlsed  to  da  The  land 
brought  a  fair  price,  and  every  doUar  of  the 
money  was  applied  to  the  payment  of  the 
debts  ot  the  truster,  and,  as  we  must  see  from 
the  amount  of  the  indebtedness  secured,  did  not 
pay  anything  like  aU  the  debts  secured.  And 
how  it  Was  or  is  that  the  feme  plaintiff  has  an 
equity  hi  this  land  after  it  had  been  sold  by  the 
trustee  for  a  fair  price,  and  every  dollar  of  the 
porchase  mon^  property  applied  to  the  pay- 
ment of  her  father's  debts,  to  which  it  had 
been  specially  dedicated,  we  cannot  see.  High- 
smith  V.  Whitehurst,  supra.  It  will  take  more 
than  a  mere  technical  irregularity  to  worm  the 
conscience  of  this  court  to  set  aside  deeds  and 
upset  transactions  that  have  quietly  slumbered 
for  so  long  a  time.  There  is  error,  and  the 
Judgment  of  the  court  below  is  revexsed.  JOr- 
Eor. 


SIMS  ▼.  SIMa 


(la  N.  C.  297) 


(Supteme  Court  of  North  Carolina.   Dee.  7» 
1807.) 

Markuob— Validity— Lunatics— OuABDTAKS — 
AoTioNs— Rrmoval. 

1.  A  marriage  with  a  declared  lunatic  Is  ab 
initio  void. 

2.  Ex  parte  proceedings  to  remove  a  guardian 
of  an  insane  person,  and  an  order  entered  there- 
on, where  the  guardian  was  not  made  a  party 
or  served  with  notioe,  are  void,  under  Code,  f 
217,  flubd.  8,  which  provides  for  service  on  the 
gnafrdiAn. 

3.  An  action  for  divorce  may  properly  be 
brought  by  the  guardian  of  an  insane  person  In 
the  name  of  his  ward. 

4.  A  marriage  void  on  account  of  the  lunacy 
of  a  party  cannot  be  cured  by  cohabitation  after 
restoration. 

Appeal  from  superior  court,  Wilkes  county; 
Starbuck,  Judge. 

Action  by  Nancy  Bl  Shns,  by  her  guardian, 
W.  B.  Sprinkle,  against  W.  M.  Sims,  for  di- 
vorce. Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  action  is  entitled  "Nancy  B.  Sims,  by 
Her  Guardian,  W.  R.  Sprinkle,  vs.  W.  M 
Sims."  Issues:  (1)  Is  the  action  brought  in 
the  name  of  the  proper  party,  to  wit,  W.  B. 
Sprinkle,  guardian?  -  (2)  Did  Nancy  B.  Sims 
have  sufficient  mental  capad^  to  enter  into  « 
marriage  contract  with  W.  M.  Sims  on  the 
14th  day  of  November,  1803?  On  October  2, 
1893,  a  proceeding  was  begun  to  inquire  into 
the  mental  condition  of  Nancy  E.  Sims,  who 
at  that  time  was  Nancy  B.  Sprinkle.  Ac- 
cordingly a  jury  was  summoned,  who  found 
and  reported  her  to  be  incompetent,  for  want 
of  understanding,  to  manage  her  business  af- 
fairs, and  subsequently  the  api^cation  of  W. 
R.  Sprinkle  to  be  appointed  her  guardian  was 
granted,  and  he  was  accordingly  appointed 
her  guardian  by  the  clerk  of  the  superior  court 
in  March,  1896.  Subsequently,  on  August  23, 
1895,  under  an  order  of  the  clerk  of  the  su- 
perior court,  in  a  proceeding  for  that  purpoaei 
a  jury  found  that  Nancy  Sims  was  sane,  and 
competent  to  transact  the  ordinary  busine» 
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affaln  of  llfte»  and  iQwn  the  report  coming  in 
tt!  was  adjudged:  ''Judgment  That  the  report 
of  the  said  Jury  be,  and  the  same  is  hereby, 
In  all  things  confirmed  and  approved  by  the 
court;  and  the  court  doth  declare  her,  the 
said  Nancy  E.  Sims,  to  be  of  sane  mind  and 
competent  to  attend  to  the  ordinary  business 
affairs  of  life,  and  doth  further  order  that 
William  Sprinkle  be  removed  from  his  said 
office  as  guardian  of  her  person  and  property, 
and  turn  over  the  same  to  her  or  her  duly-au- 
thorized agent,  and  that  he  at  once  report  to 
this  court  the  condition  of  the  estate  and  the 
manner  in  which  he  has  carried  out  this  Judg- 
ment; that  notice  issue  to  said  former  guard- 
tain  informing  him  of  his  removal,"  etc.  (Sign- 
ed by  the  clerk  of  superior  court.)  It  is  ad- 
mitted that  Sprinkle  was  not  a  party  to  and 
had  no  notice  of  said  petition  of  W.  M.  Sims 
to  remove  him  as  guardian.  It  was  admitted 
that  Sprinkle  had  filed  no  report  as  guardian 
up  to  the  time  of  this  trial.  After  hearing 
the  evidence  his  honor  decided  that  Sprinkle, 
as  guardian,  had  the  right  to  bring  this  ac- 
tion, and  answered  the  first  Issue,  "Yes."  De- 
fendant excepted.  The  plaintiff  introduced 
evidence  in  support  of  his  contention  on  the 
second  issue,  the  defendant  offered  no  evi- 
dence, and  the  Jury  answered  said  Issue, 
"No."  Defendant  moved  for  a  new  trial  for 
error  in  holding  that  the  action  was  properly 
brought  by  Sprinkle  as  guardian.  Motion 
overruled.  Defendant  excepted.  Judgment 
for  plaintiff.  Defendant  appealed.  Judgment 
of  the  Judge  below:  "This  cause  coming  on," 
etc.,  "and  it  being  agreed  that  the  court 
should  pass  upon  the  fact  whether  Sprinkle 
had  a  right  to  maintain  the  action  as  guard- 
ian or  whether  he  had  been  legally  removed, 
the  court  decided  that  he  could  maintain  the 
action  now  on  issue.  Did  Nancy  E.  Sprinkle 
(or  Sims)  have  sufficient  mental  capiicity  to 
enter  into  contract  of  marriage  with  WUliam 
Sims  on  .the  14th  of  Novenrt)er.  1898?  hav- 
ing been  submitted  to  the  Jury,  and  the  Jury 
having  found  said  issue,  'No,'  and  in  favor  of 
the  plaintiff,  now,  on  motion,"  etc.,  "it  is  ad- 
Judged  and  decreed  that  the  bonds  of  matri- 
mony heretofore  existing  between  Nancy  E 
Sims  and  W.  M.  Sims  be  dissolved,  and  that 
said  Nancy  be  forever  freed  from  the  same, 
and  plaintiff  recover  costs."  (Signed  by  Star- 
buck,  Judge.) 

W.  W.  Barber,  for  appellant  Glenn  St 
Manly,  for  appellee. 

OLARK,  J.  On  November  11,  1893,  Nancy 
B.  Sims,  under  appropriate  proceedings  begun 
some  time  previous,  was  duly  found  by  the 
Jury  to  be  mentally  imbecile.  The  Jury  in  the 
present  case  find  that  the  alleged  marriage 
with  the  defendant  took  place  on  the  14th  of 
November,  1893.  Such  marriage  is  absolhtely 
void  ab  initio,  and  can  be  at  any  time  so  de- 
clared by  the  courts.  Crump  v.  Morgan,  38 
N.  O,  91t  which  has  been  often  cited  and  ap- 


proved (Womack's  Dig.  No.  2,006);  and  of 
late  years  in  Webber  r.  Webber,  79  N.  C  at 
page  670,  and  Baity  r.  Oraufill,  91  N.  G^  at 
page  296.  The  power  of  the  courts  to  declare 
a  marriage  a  nullity  for  hicapacity  of  one  of 
the  parties,  though  not  an  adjudged  lunatic 
at  the  time  of  the  marriage.  Is  also  upheld  in 
Johnson  v.  Kincade,  87  N.  G.  470;  State  r. 
Setzer,  97  N.  G.  252,  1  &  E  558;  Lea  v.  Lea, 
101  N.  G.  608,  10  &  K  488.  This  might  be 
done  even  after  the  death  of  parties  (Gath- 
ings  V.  WUliams,  27  N.  G.  487),  though  issue 
could  not  be  bastardised;  but  it  must  be  done 
in  a  direct  proceeding,  as  in  this  case,  and  not 
hicidentally  (Williamson  ▼.  Willlami^  56  N.  G. 
446).  Such  action  is  for  a  divorce  (Lea  t. 
Lea,  supra),  and  all  actions  for  a  lunatic  can 
be  brought  either  in  the  name  of  the  guardian 
or  in  the  name  of  the  lunatic  by  the  guard- 
ian (Grump  V.  Morgan,  supra;  Shaw  v.  Bur- 
ney,  36  N.  G.  149).  W.  R.  Sprhikle,  son  of 
Nancy  E.  Sims,  was  duly  appointed  Her 
guardian  after  the  aforesaid  inquisition  of 
lunacy,  and  such  proceedings  and  ordets  are 
**valid  until  reversed  or  superseded."  Bethea 
V.  McLennon,  23  N.  G.  527.  The  ex  parte  pro- 
ceedings brought  by  the  husband  in  1895  to 
have  the  wife  declared  sane  were  without  any 
notice  or  service  upon  the  guardian,  to  whom 
the  law  had  confided  the  protection  of  her 
rights,  and  hence  were  a  nullity  (Ck>de,  {  217. 
subd.  3),  as  was  also  the  subsequent  order, 
founded  thereon,  removing  him  without  no- 
tice. Indeed,  the  marriage,  at  the  time,  of  a 
legally  declared  lunatic,  being  a  nullity,  could 
only  have  been  remedied  by  proceedings  to  set 
aside  the  hiquisltion  of  lunacy  for  fraud  or 
other  good  ground,  or  by  a  new  marriage,  if 
the  lunatic  is  since  found  to  be  restored.  The 
vodd  marriage  on  account  of  lunacy  could  not 
be  cured  merely  by  cohabitation  after  restora- 
tion. Marriages  entered  into  by  parties  under 
the  legal  age,  however,  being  not  void,  but 
voidable,  can  be  validated  by  cohabitation 
after  arrival  at  the  marriageable  age.  State 
T.  Parker,  106  N.  a  711,  11  S.  B.  517;  Koonce 
T.  Wallace,  52  N.  G.  194.  His  honor  correctly 
adjudged  that  W.  R.  Sprinkle  was  authorised 
to  bring  this  action.  There  is  no  other  excep- 
tion. As  to  the  argument  that  the  record 
does  not  affirmatively  show  that  the  report  of 
the  Jury  had  been  ''received  and  confirmed,** 
it  is  not  required.  Gode,  {  1670,  only  requires 
the  clerk  to  "file  and  record"  It  But  If  it 
had  been  a  case  in  which  the  court  was  em- 
powered to  confirm  the  report,  as  the  derk 
acted  on  it  by  appointing  the  guardian,  the 
confirmation  would  have  been  presumed,  in 
the  absence  of  evidence  to  the  contrary,  on 
the  maxim,  "Omnia  prsesumuntur  rtte  acta.** 
The  Jury  found,  further,  that  Nancy  H.  Slma 
did  not  have  mental  capacity  to  enter  into  the 
marriage  with  the  defendant  on  the  14th  of 
November,  1893;  but  this  was  unnecessary,  as 
the  marriage  with  a  declared  lunatic  was  ipso 
facto  void.  Crump  y,  Morgan*  supnu 
Affirmed. 
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(121  N.  C.  628) 

8TATB  T.  GRAHAH. 
(Snpreihe  Court  of  North  OaroUna.    Dec  7f 
1807.) 

Absoh  bt  Lbssbb— Etidbncb^Aomimibiutt— 
Sdbsbqubnt  Oftbnsb. 

1.  An  indictment  charging  defendant  widi 
bnming  a  dwelling  house  used  bj  him  "as  leB- 
see/*  falls  within  Code,  §  1761,  declaring  that  a 
tenant  who  shall  injure  any  tenement  house, 
etc.,  of  his  landlord  by  burning,  shall  be  goiity 
of  a  misdemeanor. 

2.  Evidence  that  defendant  was  guilty  of  an 
arson  committed  after  the  arson  for  wlUch  he 
is  being  tried   is  inadmissible. 

Appeal  from  superior  coiirt,  Catawba  coun- 
ty;  Greene,  Jodge. 

J.  Ii.  Graluun  appeals  from  a  oonviction  of 
arson.     Reversed. 

MacRae  &  Day  and  Argo  &  Snow,  for  appe- 
lant    The  Attorn^  General,  for  the  State. 

FAIROLOTH,  C.  J.  The  defendant  was  in- 
dieted  for  burning  a  dwelling  house,  the  prop- 
erty of  A.  J.  Seagle  and  others,  trustees  of  the 
Presbyterian  church,  used  at  the  time  of  the 
burning  as  a  dwelling  by  the  defendant  "as 
lessee."  There  were  two  counts  in  the  In- 
dictment each  concluding,  ''against  the  form 
of  the  statute  in  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state."  The  state  Introduced  evidence  to  show 
that  the  dwelling  was  burned  on  the  5th  of 
March,  1886.  and  that  it  was  at  that  time  the 
dwelling  of  the  defendant,  and  used  by  him  a^ 
lessee  of  the  owners.  The  state  also  offered 
evidence  tending  to  show  that  on  May  8,  1895, 
the  defendant  occupied  a  rented  cottage,  the 
property  of  Mrs.  Frye,  and  that,  after  defendant 
had  insured  his  effects,  said  cottage  and  con- 
tents were  bomed  on  May  20, 1895.  This  ev- 
idence was  admitted  to  show  the  simUarlty  of 
the  offenses,  and  defendant  excepted. 

After  verdict  of  guilty,  the  defendant  moved 
in  arrest  of  Judgment,  because  there  was  no 
offense  charged  in  the  bill,  either  at  common 
law  or  nnder  our  statutes.  On  the  motion  in 
arrest  of  judgment  we  were  fkvored  with  an 
argument  against  the  sufficiency  of  the  bill  as 
a  common-law  offense  charging  the  defend- 
ant with  arson.  We  will  not  stop  to  pass  up- 
on that  question,  as  the  case  falls  easily  with- 
in Code,  i  1761,  which  declares  that  any  ten- 
ant who  shall  injure  any  tenement  house,  etc, 
of  his  landlord,  by  burning  or  In  any  other 
manner,  shall  be  guilty  of  a  misdemeanor, 
and  fined  or  imprisoned,  at  the  discretion  of 
the  court.  Indeed,  it  is  manifest  to  ns  that 
the  bill,  whether  so  Intended  or  not,  by  its  ex- 
press terms  Is  embraced  by  the  language  of 
the  statute.  The  indictment  charges  the  de- 
fendant "as  lessee"  (1.  &  as  tenant)  of  the 
landlord,  and  the  trial,  conviction,  and  sen- 
tence, fortunately  for  the  defendant,  were 
had  upon  that  view  of  the  offense.  The  of- 
fense could  not  haye  been  included  under  any 
of  the  subsections  of  Code,  S  985. 

We  think  that  the  exception  to  the  admis- 
sion of  evidence  tending  to  show  the  burning 


of  the  cottage  on  May  20,  1895,  was  wefi  tak- 
en. Evidence  of  a  distinct,  substantive  of- 
fense cannot  be  admitted  in  support  of  anoth- 
er offense,  as  a  general  rule.  State  ▼•  Shu- 
ford,  69  N.  C.  486;  State  v.  Alston,  94  N.  C. 
930.  If  A  steals  a  horse  on  January  1st,  and 
is  indicted  for  stealing  another  horse  on  July 
1st,  proof  of  the  first  taking  is  not  competent 
on  trial  for  the  second  stealing,  as  that  would 
be  proving  a  collateral  offense.  The  state 
could  not  Introduce  such  evidence  on  the  ques- 
tion of  defendant's  character,  unless  he  has 
put  his  character  in  issue.  To  this  general 
rule  there  is  an  exception;  that  is,  when  the 
evidence  tends  to  prove  guilty  knowledge  of 
the  defendant,  when  that  Is  an  essential  ele- 
ment of  the  crime;  that  Is,  the  quo  animo, 
the  intent  or  desigiL  Illustrations:  Passhig 
counterfeit  money  of  like  kind;  sending  a 
threatening  letter,  when  prior  and  subsequent 
letters  to  the  same  person  are  competent  In 
order  to  show  the  intent  and  meaning  of  the 
particular  letter  in  question.  In  these  and 
other  instances  the  evidence  Is  admissible  to 
prove  the  scienter  only,  and  It  must  be  ex- 
cluded when  it  does  not  fall  legitimately  with- 
in the  scope  of  the  exceptions.  Rex  ▼.  Bouch- 
er, 4  Car.  &  P.  562;  Tharp  v.  States  15  Ala. 
470;  Whart  Cr.  Law,  i  650;  State  t.  Mur- 
phy, 84  N.  C.  742.  It  Is  when  the  transac- 
tions are  so  connected  or  contemporaneous  as 
to  form  a  continuing  action,  that  evidence  of 
the  collateral  offense  will  be  heard  to  prore 
the  intent  of  the  offense  charged.  State  v. 
Jeffries,  117  N.  C.  727,  23  a  B.  163.  The 
defendant  being  charged  with  firing  an  out- 
house, the  state  was  permitted  to  prove  that 
at  the  same  time  he  made  an  attempt  to  fire 
a  dwelling  near  it;  the  evidence  directly  con- 
necting the  defendant  with  the  latter  attempt 
State  V.  Thompson,  97  N.  C.  496,  1  S.  B.  921. 
There  was  error  in  admitting  the  evidence  to 
which  defendant  excepted.  No  other  excep- 
tion need  be  considered.    New  trlaL 
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(Suiveme  Court  of  North  Carolina.     Dec  14 
1897.) 

Botnn>ARiBs — Pabol  Bvidbrob  —  CoMPBmror  ~ 

IVPROPBB    ObJBOTION  —  VOLUNTABT 
BXOLUSION  BT  COCRT. 

1.  In  an  action  for  specific  performance  of  a 
contract  for  lands,  plaintiff  testified  that  he  and 
the  grantor  of  the  adjoining  lands,  since  de- 
ceased, had  agreed  on  the  boundary.  No  party 
represented  the  estate  of  decedent,  or  claimed 
title  nnder  him.  Defendant  objected  that  the 
evidence  was  incompetent,  under  Code,  i  S90, 
relatins  to  transactions  with  deceased  persons. 
fTeliLjpat  the  objection  was  untenable. 

2.  tnie  evidence  was  incompetent  because  plaia- 
tiif  could  not  prove  title  to  land  by  a  parol  con- 
tracL 

3.  Where  testimony  is  offered  to  prove  a  fact 
which  it  is  unlawful  to  prove  by  parol,  the  court 
should  exclude  it,  though  the  parties  raise  no 
proper  objection. 

Appeal  from  superior  court,  Burke  county; 
Robinson,  Judge. 
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Action  by  R.  K,  Preaiiell  against  J.  W.  Gar- 
rison for  specific  performance  of  a  land  con- 
tract. From  a  Judgment  in  faTor  of  plain- 
tiff, defendant  appeals.    BeYersed. 

A.  0.  Ayery,  for  appellant  S.  J.  BrvUit 
for  appellee. 

FUBjOHB)S,  J.  The  defendant  purchased  a 
tract  of  land,  containing  about  45  acres,  from 
the  plaintiff,  at  the  price  of  $3,140,  paid  a 
part  of  the  purchase  money,  gare  his  notes 
for  the  balance,  and  toolc  from  plaintiff  a 
bond  for  title  when  the  purchase  money 
should  be  paid.  The  plaintiff  brings  this 
action  for  the  balance  of  the  unpaid  pur- 
chase money,  for  a  spedflc  performance  of 
the  contract,  and  a  sale  of  the  land  to  satisfy 
the  balance  of  the  debt  due.  The  defendant 
answers,  and  admits  the  contract  of  pur- 
chase, the  bond  for  title  when  the  purchase 
money  Is  paid,  and  the  execution  of  the  note 
sued  on.  But  he  further  alleges  that  the 
plaintiff  has  no  title  to  about  15  acres  of  said 
land  so  purchased,  and  cannot  conrey  the 
title  to  this,  as  he  contracted  to  do,  and  asks 
that  he  be  not  compelled  to  take  this  defect- 
lye  title  and  made  to  pay  for  the  same.  To 
meet  this  defense,  the  plaintiff  went  on  the 
witness  stand,  and  testified  that  he  and  one 
George  Deal,  the  grantor  of  one  John  Deal, 
and  who  is  now  dead,  agreed  on  a  diyiding 
line  between  plaintiff  and  said  George,  and, 
according  to  that  agreed  line,  he  was  the 
owner  of  the  whole  boundary  sold  to  defend- 
ant. This  eyidence  was  objected  to  by  the 
defendant  as  being  incompetent,  under  sec- 
tion 590  of  the  Code.  The  court  oyerruled 
the  defendant's  objection,  allowed  the  eyi- 
dence, and  defendant  excepted.  This  excep- 
tion cannot  be  sustained,  under  sectioQ  590 
of  the  Code.  There  was  no  one  representing 
the  estate  of  George  Deal,  as  a  party  to  the 
action,  nor  was  any  one  claiming  title  under 
him  a  party.  Bunn  y.  Todd,  107  N.  O.  266, 
11  S.  B.  1043;  Mull  y.  Martin,  85  N.  0.  406. 
It  was  incompetent  as  being  les  inter  alios 
acta  alteri.  It  was  also  incompetent  for  the 
reason  that  plaintiff  could  not  proye  title  to 
land  by  a  parol  contract  But  plaintiff  con- 
tends that,  as  defendant  assigned  a  bad 
ground  for  his  objection  below,  he  cannot 
assign  a  good  ground  in  this  court;  and  this 
seems  to  be  the  general  rule  with  regard  to 
such  objections  to  eyidence.  Gidney  y.  Moore, 
86  N.  0.  484;  Kidder  y.  McUhenny,  81  N.  G. 
123.  But  to  this  general  rule  there  are  some 
exceptions,  among  which  is  this:  That  when 
the  law  makes  the  eyidence  offered  Improper 
to  proye  the  fact  for  which  it  is  offered,— 
that  is,  to  proye  a  fact  that  cannot  be  proyed 
by  i«uch  eyidence,— it  becomes  the  duty  of 
the  court  to  exclude  it  without  objection. 
State  y.  Ballard,  79  N.  C.  627.  If  it  be  true 
that  the  plaintiff  and  George  Deal  agreed 
that  the  line  between  them  ran  where  the 
plaintiff  testified  that  they  agreed  that  It 
should,  this  agreement  did  not  change  the 


line  made  by  their  deeds.  This  agreement 
did  not  giye  the  plaintiff  title  to  more  land 
than  was  conyeyed  to  him  by  his  deed,  nor 
did  it  take  any  land  from  George  Deal  that 
belonged  to  him.  The  law  does  not  allow 
the  title  to  land  to  pass  by  parol  contract 
Buckner  y.  Anderson,  111  N.  G.  672,  16  S.  B. 
424.  This  eyidence,  being  offered  to  proye 
a  fact  that  it  was  unlawful  to  proye  by 
parol,  should  not  faaye  been  allowed,  al- 
though the  objection  was  put  on  improper 
grounds.  State  y.  Ballard,  79  N.  0.  627.  The 
furthest  the  court  has  gone,  so  far  as  we 
haye  been  able  to  see,  is  to  allow  such  agree- 
ments in  eyidence  as  tending  to  locate  the 
true  line  contained  in  a  deed.  But  we  do 
not  understand  from  this  record  that  this 
testimony  was  offered  for  that  purpose,  but 
for  the  purpose  of  estopping  George  Deat 
and  those  claiming  under  him,  from  claiming 
title  to  this  15  acres.  The  defendant  is  not 
compelled  to  take  a  defectiye  title,  and  he 
should  not  be  compelled  to  pay  for  this  land 
until  the  question  of  titie  is  settled.  New 
trlaL 


(in  N.  a  2S) 
PURYBAB  et  al.  y..  LYNCH  et  at 
(Supreme  Court  of  North  Garolhia.     Dee.  14 
1887.) 

APPBAI^BySHLTDxyiDBD  Ck>miV— AFFfRMAKCS* 

Where  llie  Justices  sitting  are  eyenly  diyid- 
ed,  the  Jadgment  below  stands,  not  as  a  prece- 
dent, bat  as  the  decision  in  the. case. 

Appeal  from  superior  court,  Yadldii  ooon- 
ty;  Starbuck,  Judge. 

Special  proceeding  by  L.  L.  Puryear  and 
another  against  J.  C.  Lynch,  administrator, 
and  others,  to  subject  lands  to  payment  of 
debts.  From  a  judgment  in  fayor  of  plain- 
tiffs, defendants  appeal.    Affirmed. 

A.  B.  Holton,  for  appellants.  B.  L.  Galth- 
er,  for  appellees. 

PER  CURIAM.  In  this  case,  Justice 
FURCHBS  did  not  sit,  and  the  court  is  eyen- 
ly diyided.  The  practice  of  appellate  courts 
in  such  cases  is  that  the  Judgment  belo^r 
stands,  not  as  a  precedent,  but  as  the  deci- 
sion in  the  case.  Town  of  Durham  y.  Rich- 
mond &  D.  R.  Co.,  118  N.  C.  240,  IS  S.  BL 
208,  and  authorities  there  cited.   Affirmed. 


(in  N.  C.  218) 
BAINBY  y.  HINBS  et  at 
(Supreme  Conrt  of  North  Carolina.    Dee.  ?• 
1897.) 

RBAL  EaTJLTB~O>NTRA0T  FOR  EXOHAHGB— PaSTIAX 

PsaroRiCAMOB— RsMBDiBS  ofPas- 

TT  —  JUDOMBNT. 

1.  A  party  to  a  contract  for  exchange  of  land^ 
haying  paid  the  "boot  money,"  and  recelyed 
deeds  from  the  other  party,  and  paid  incum- 
brances on  the  lands  so  deeded  nim,  whl<d^ 
should  haye  been  paid  by  the  other  party,  nuty 
haye  a  lien  for  the  amount  of  the  incumbrances 
so  paid  declared  on  the  lands  which  he  agreed 


N.O.) 


RAINBY  T.  HINBS. 


411 


to  convey,  but  has  not  yet  coQTeyed,  to  the  other 

2.  Where  it  is  only  sought  to  prore  tht  con- 
tents and  existence  of  a  judgment,  and  it  is  not 
relied  on  to  establish  any  particular  state  of 
facts  on  which  It  was  based,  or  as  matter  of  es- 
toppel, it  is  necessary  to  produce  only  an  au- 
thenticated copy  of  the  judgment  itself. 

Appeal  from  superior  court,  Forsyth  conn 
ty;  Starbuck,  Judge. 

Action  by  S.  W.  Rainey  against  R.  B. 
Hines  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Jones  &  Patterson,  for  appellants.  Wat- 
801I9  Buxton  &  Watson,  for  appellee. 

MONTGOMERY,  J.  On  the  6th  of  Decem- 
ber, 1890,  the  plaintiff,  being  the  owner  in  fee 
of  m  tract  of  land  in  Forsyth  county,  N.  0., 
known  as  the  "Germanton  Tract,"  agreed  in 
writing  to  exchange  the  same  with  L.  L. 
Thomas  for  a  piece  of  Thomas'  land,  con- 
sisting of  two  contiguous  tracts  in  Henry 
county,  Va.  By  the  terms  of  agreement  of 
exchange,  the  plaintiff  was  to  pay  to  Thom- 
as $2,000  in  addition,  partly  In  cash  and 
partly  in  future  installments.  Bach  party 
was  to  make  good  and  sufficient  title  to  the 
other  to  the  lands  exchanged,  and  each  to  re- 
move all  incumbrances  from  his  own  prop- 
erty. Tbe  plaintiff  went  Into  possession  of 
the  laod  hi  Virginia  In  January,  1891,  and 
Thomas  went  into  possession  of  the  German- 
ton  tract  during  the  same  month  and  year. 
The  plaintiff  paid  to  Thomas  the  balance  of 
the  "boot  money"  in  January,  1893,  and  at 
the  same  time  received  a  deed  from  Thomas 
to  one  of  the  tracts  which  was  incumbered 
in  Virginia;  Thomas  Informing  him  then 
that  he  could  not  make  a  deed  to  the  other 
contiguous  tract,  for  the  reason  that  one 
Donovant  had  a  vendor's  Hen  on  it  for  about 
$1,000.  The  plaintiff  has  never  made  a  deed 
to  the  Germanton  tract  to  Thomas.  The  de- 
fendant Hines  is  the  purchaser  of  the  Ger- 
manton tract,  through  mesne  conveyances 
from  Thomas.  After  the  payment  from  the 
difference  in  exchange  by  the  plaintiff,  the 
plaintiff  also  paid  the  lien  of  Donovant,  the 
vendor  of  Thomas,  $787.89,  and  also  the  sum 
of  $188.60,  the  amount  of  a  Judgment  of  the 
circuit  court  of  Henry  county,  Va.  (which 
amounted  to  $198.13  at  the  time  of  the  trial 
of  this  cause),  In  favor  of  the  Boanoke  & 
Sonfthem  Bailway  Obmpany,  against  the 
plaintiff  and  Bainey  and  others,  and  which 
judgment  was  declared  to  be  a  Hen  upon 
one  of  the  tracts  of  the  Virginia  land.  The 
present  action  was  brought  by  the  plaintiff 
to  Impress  on  the  Germanton  tract  an  equi- 
table charge  in  favor  of  tiie  plaintiff  for  the 
amount  he  paid  to  Donovant,  and  also  for 
the  amount  which  be  wbs  compelled  to  pay 
upon  the  judgment  hn  favor  of  the  railroad 
company  against  Thomas  and  himself.  In 
the  argument  here,  the  matter  was  treated 
t>y  the  defendants'  counsel  as  in  the  nature 
of  a  closed  transaction  between  the  plaintiff 
and  Thomas,  and  as  if  deeds  with  covenants 


of  warranty  ha^  been  executed,  each  to  the 
other,  for  the  several  tracts  of  land  em- 
braced in  the  exchange.  To  support  his  ar- 
gument, the  defendants'  counsel  cited  par- 
ticularly the  cases  of  Leach  ▼.  Johnson,  114 
N.  O.  88,  19  S.  B.  239;  Kance  v.  BUiott,  38 
N.  G.  408;  and  Olanton  v.  Burgess,  22  N.  0. 
13.  The  facts  in  each  of  those  cases  are  in 
no  wise  like  those  in  the  case  before  us.  In 
the  first  cited  case,  nothing  was  decided  ex- 
cept that  a  purchaser  under  a  contract  be- 
fore the  payment  of  the  purchase  money  was 
not  compelled  to  take  a  defective  title  from 
the  purchaser,  the  defect  having  been  dis- 
covered after  the  agrreement  of  purchase  was 
made.  The  judge  who  delivered  the  opinion 
In  that  case  said  that  a  different  principle 
would  apply  In  case  of  the  discovery  of  in- 
cumbrances before  the  execution,  and  after- 
wards, for  the  reason  that  after  the  deed 
had  passed  the  vendee  must  rely  on  his  cove- 
nant. In  the  case  of  Olanton  v.  Burgess,  22 
N.  0. 18,  it  is  said  with  approval:  "The  case 
dted  at  the  bar,  of  Abbott  v.  Allen,  2  Johns. 
Oh.  519,  lays  It  down  that  a  purchaser,  who 
has  received  a  conveyance,  and  is  in  posses- 
sion, and  not  disturbed,  will  not  be  relieved 
on  the  mere  ground  of  defect  of  title,  where 
there  was  no  fraud  nor  eviction,  but  must 
rely  on  his  covenants."  There  Is  no  question 
but  that  the  law  Is  correctly  laid  down  in 
both  of  these  decisions.  They  mean  nothing 
more  than  that  after  a  deed  for  land  has 
been  executed  and  delivered,  no  fraud  or 
mistake  appearing,  the  vendee  must  r^  on 
the  covenants  contained  in  the  deed,  in  case 
of  loss  or  eviction.  But  we  have  a  great  deal 
more  here  than  the  mere  execution  and  de- 
livery of  a  deed  to  land,  with  covenants  of 
warranty.  The  written  agreement  of  ex- 
change between  the  plaintiff  and  Thomas 
has  not  been  fully  executed.  The  plaintiff 
has  performed  his  part,  except  that  he  has 
not  made  a  deed  to  the  orlghial  tract  (Ger- 
manton tract)  to  Thomas,  because  of  Thom- 
as* refusal  and  failure  to  pay  off  the  incum- 
brance on  the  Virginia  land,  thereby  forcing 
the  plaintiff  to  discharge  it  himself  to  pro- 
tect his  title  and  possession.  Thomas  or  his 
grantee,  if  he  should  undertake  to  compel 
the  plaintiff  to  execute  to  him  a  deed  for  the 
Germanton  tract,  would  be  met  with  the 
plain  equitable  denuind  that  he  should  first 
reimburse  the  plaintiff  for  the  money  he  had 
been  compelled  to  pay  to  rid  the  Virginia 
lands  of  the  incumbrances  upon  them,  and 
which  Thomas  should  have  discharged  under 
the  agreement  of  exchange.  That  being  so, 
the  fact  that  the  plaintiff,  Bainey,  has  be- 
come the  mover  in  this  action  to  have  the 
Germanton  property  impressed  with  a 
charge,  to  the  extent  of  the  amount  which 
he  has  been  compelled  to  pay,  for  Thomas, 
to  relieve  the  Virginia  lands  from  lien,  does 
not  alter  the  equities  underlying  the  trans- 
action. The  plaintiff  still  holds  the  legal 
title  to  the  Germanton  land,  and  is  entitled, 
for  the  reasons  stated,  either  to  the  posses- 
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siOD  of  the  same,  or  to  have  It  sold,  and  a 
sutttciency  of  the  proceeds  of  sale  applied  to 
the  reimbursement  of  the  plaintiff  for  the 
sum  which  he  was  compelled  to  pay  to  vaise 
the  incumbrances.  Under  all  the  circum- 
stances connected  with  the  transaction,  it  is 
more  equitable  that  the  last  course  be 
adopted. 

There  was  an  exception  of  the  defendant 
to  the  introducfdon  of  the  record  of  the  Judg- 
ment from  the  circuit  court  of  Virginia,  on 
the  ground  "that  the  record  was  not  a  full 
peoord."  We  are  to  presume  that  the  objec- 
tion is  that  the  whole  of  the  proceedings, 
from  summons  to  Judgment,  Inclusive,  should 
have  be^i  embraced  in  the  record.  We  think 
that  such  is  not  the  law.  If  a  Judgment  is  re- 
lied upon  to  establish  any  particular  state  of 
facts  upon  which  the  Judgment  was  based, 
or  as  matter  of  estoppel,  then  a  duly-authenti- 
cated copy  of  the  proceedings  in  which  the 
Judgment  was  rendered  ought  ix>  be  introdu- 
ced. But,  in  cases  where  it  is  only  sought  to 
prove  the  contents  and  the  existence  of  a  Judg- 
ment, it  is  only  necessary  to  produce  a  duly- 
authenticated  copy  of  the  Judgment  itself.  Da- 
vidson V.  Sharp,  28  N.  C.  14;  Edwards  v. 
Jones,  113  N.  C.  453,  18  S.  E.  500;  Gdbson  v. 
Robinson,  90  Ga.  756,  16  S.  E.  969;  Anthanls- 
sen  V.  Dart  (6a.)  20  S.  E.  124.  The  Judgment 
record  introduced  showed  Jurisdiction  of  the 
parties,  and  that  it  was  a  lien  upon  the  lands. 

There  was  no  error  in  the  ruling  of  his  honor 
In  allowing  the  Judgment,  in  manner  and  form 
as  it  was  rendered,  to  be  euitered  against  Bines 
and  his  bondsman,  Sparger,  for  the  rents  of 
the  Germanton  tract.  There  is  no  error  in  the 
proceedings  below,  and  the  Judgment  la  af- 
firmed. 


(121  N.  C.  266) 

SHOAF  et  al.  v.  PROST. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 

1897.) 

A.LLOTUBNT  OF  HOMESTEAD— APPBAL—RviffBl>T  IN 

Equity. 

1.  Under  Act  1885,  c.  347.  providing  that,  on 
appeal  from  an  appraisal  of  homestead  and 
personal  property  exemptions,  the  jury  shall  as- 
sess the  value  of  the  property  embraced  therein, 
and  the  court  shall  appoint  three  commissioners 
to  set  apart  the  exemptions  in  accordance  with 
the  verdict  of  the  jury,  the  commissioners  are 
bound  to  assume  that  the  Jury  placed  a  correct 
▼aine  on  the  property. 

2.  Where  a  homestead  has  appreciated  in  value 
since  its  allotment,  ^e  proper  remedy  of  a  cred- 
itor is  by  proceedings  in  equity. 

Appeal  from  superior  court,  Dayie  county; 
Starbuclc,  Judge. 

Proceedings  by  C.  J.  Shoaf  &  Oo.  against 
E.  Frost  for  the  allotment  of  defendant's 
homestead.  From  an  order  directing  the 
commission  to  divide  the  original  allotment, 
defendant  appeals.     Affirmed. 

Glenn  &  Manly,  for  appellant.  Watson, 
Buxton  &  Watson,  for  appelleess. 


FAIRCLOTH,  a  J.  Under  proper  proceed- 
ings appraisers  wero  appointed  to  lay  off  the 
defendant's  homestead,  which  they  did,  Je- 
scribing  the  assigned  premises  by  metes  «m4l 
bounds,  and  valued  the  same  at  $1,000.  The 
plaintiffs  excepted  to  the  appraisers'  return, 
and  a  jury  trial  was  had  under  Code,  $  519, 
and  the  amendatory  act  of  1885  (chapter 
347),  and  In  response  to  the  issues  they  found 
as  a  fact  that  the  land  allotted  as  aforesaid 
was  worth  $2,000.  An  appeal  was  taken* 
and  this  court  held  that  the  valuation  fixed 
by  the  Jury  was  final,  and  the  commissioners 
appointed  to  make  a  second  allotment  In  ac- 
cordance with  the  verdict  of  the  Jury  must 
be  guided  by  that  valuation,  and  that  the 
commissioners  must  he  appointed  by  the 
court,  and  summoned  by  the  sheriff.  Shoaf 
V.  Frost,  116  N.  C.  675,  21  S.  E.  409.  At  fall 
term,  1895,  the  Judge  presiding,  after  said 
verdict  was  Entered,  set  aside  the  first  allot- 
ment, and  appointed  commissioners  to  make  a 
new  allotment  in  accordance  with  the  verdict 
of  the  Jury  fixing  the  value  of  said  property. 
The  commissioners  viewed  and  valued  said 
homestead  premises,  less  the  storohouse  and 
lot  cut  off,  at  $1,000,  and  filed  their  report. 
The  plaintiffs  again  excepted,  and  his  honor, 
at  fall  term,  1897,  heard  the  exceptions,  evi- 
dence offered,  and  argument,  and  found  as 
a  fact  that  the  storehouse  and  lot  cut  off 
are  worth  about  $400,  and  of  much  lees 
value  than  the  remainder  of  the  original 
homestead  as  allotted.  He  thereupon  set 
aside  the  report  of  the  commissioners,  and 
appointed  another  commission  to  reappraise 
said  homestead,  and  directed  them  to  divide 
the  land  and  improvements  Heretofore  al- 
lotted by  the  sheriff's  appraisers  into  two 
parts  of  equal  value,  and  assigned  to  the  de- 
fendant as  his  homestead  one  part  selected 
by  him,  so  as  not  to  embrace  more  than  one- 
half  in  value  of  the  whole.  From  this  Judg- 
ment the  defendant  appealed,  having  filed 
affidavits  before  the  Judge  tending  to  show 
the  value  of  the  homestead,  the  considera- 
tions which  influenced  the  Jury,  and  the 
value  of  the  part  cut  off,  etc.  This  evidence 
is  not  available  on  the  question  now  before 
us.  The  order  of  his  honor  Is  agreeable  to 
the  decision  heretofore  made  by  this  court, 
where  the  reasons  for  the  decision  are  stat- 
ed, and  we  see  no  error.  If  appreciation  or 
depreciation  in  the  value  of  the  homestead 
has  occurred  in  the  meanwhile,  there  is  a 
remedy,  as  pointed  out  in  Vanstory  v.  Thorn- 
ton, 110  N.  a  10;  14  S.  B.  637.     Affirmed. 

a2l  N.  C.  296) 
COMMISSIONERS  OF  McDOWBLL  GOUM- 
TY  V.  COMMISSIONERS  OF  FOR- 
SYTH COUNTY. 
(Supreme  Court  of  North  Carolina.     Dec.  14, 
1897.) 
Paupbrs— Absencb  prom  CotTNTT— Liability  loa 

SUPPOKT. 

A  county's  liability  for  the  maintenance  of 
its  paupers  continues  till  a  legal  aettleaient  haa 
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been  oMalned  elsewhere.  Code,  $§  3544,  3545. 
And  where  a  paaper,  .while  temporarily  absent 
from  his  county,  is  bo  disabled  as  to  require  Im- 
nediate  medical  senrices,  the  county  of  settle- 
ment is  liable  for  the  expense. 

Appeal  from  superior  court,  Forsjth  coun- 
ty; Greene,  Judge. 

Action  by  the  commissioners  of  McDowell 
counrty  against  the  commissioDers  of  For- 
syth county  to  recover  for  temporary  main- 
tenance and  medical  services  provided  a 
pauper  having  a  legal  settlement  In  Forsyth 
counrty.  From  a  judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Jones  &  Patterson,  for  appellant  Glenn  St 
Hanly,  for  appellee. 

FAIRCLOTH,  C.  J.  By  consent  of  the  par- 
ties, the  f^cts  were  found  by  his  honor,  and 
are  as  follows:  One  Beck  was  bom  and  rear- 
ed, and  had  always  lived,  In  the  defendant 
county,  except  for  short  periods,  when  he 
went  off  to  work  temporarily,  and  had  made 
a  crop  In  that  county  the  summer  before  he 
was  hurt,  and  had  never  been  a  county 
charge.  In  the  fall  of  the  same  year  he 
worked  a  wiiUe  In  Buncombe  county,  and 
then  went  to  the  plaintiff's  county,  where 
be  was  hurt  by  a  train  so  badly  that  It 
would  have  been  dangerous  to  remove  him 
to  the  poor  house.  Neither  he  nor  his  moth- 
er nor  sister  had  any  property.  The  chair- 
man of  the  pkilntlff  board  of  commissioners 
procured  a  physician,  and  board  and  nursing 
at  a  private  house,  for  Beck,  until  he  wsb 
able  to  be  removed,  when  the  plaintiff 
board  ordered  him  to  be  carried  to  Forsyth 
county,  which  was  done.  The  accounts  of 
the  doctor  and  landlord,  and  the  railroad 
ticket,  were  audited  by  the  plaintiff;  and 
their  treasurer,  under  their  order,  paid  the 
same.  Upon  these  facts,  his  honor  held  that 
the  defendant  county  was  not  liable,  and 
rendered  Judgment  against  the  plaintiff  for 
coiTts  of  the  action.  The  law  regulating  this 
natter  is  purely  statutory.  Cod4,  §S  3544, 
S545.  The  legal  settlement  of  the  pauper 
determines  the  liability  In  such  cases,  which 
settlement  Is  acquired  by  one  year's  con- 
tinuous residence,  and  continues  until  lost 
by  acquiring  a  new  one.  The  question  was 
considered  and  decided  by  this  court  in 
Burke  County  Oom'rs  v.  Buncombe  County 
Com'rs,  101  N.  C.  520,  8  S.  B.  176.  Upon  the 
principle  of  that  case,  the  plaintiff  in  this 
case  is  entitled  to  recover,  on  the  record  be- 
fore us.     Reversed. 
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STATB  V.  JBNKINS  et  sL 

(Supreme  Court  of  North  Carolina.     Dee.  14, 

1897.) 

ArPBABANCv  Bond— Brbaoh— Forfeiture — Rbc- 

ORD— Amxi?i>mbnt'Scirb  Facias— 

Wbbn    Nbobbsart. 

1.  Where  %  criminal  case  before  a  Justice  of 

the  peace  was  not  concluded  on  the  day  set  for 

trial,  and  was  postponed  one  week,  defendant's 


bond  to  appear  on  the  day  set  for  trial  booaa  him 
to  appear  on  the  day  to  which  the  adjournment 
was  taken. 

2.  Defendant,  who  was  under  bond  to  appear 
before  a  justice  for  trial,  failed  to  appear,  and 
the  justice  caused  him  to  be  called,  and  entered 
the  default  on  bis  docket,  but  failed  to  enter  it 
on  the  bond,  as  required  by  Acts  1889,  o.  133. 
Hdd,  in  an  action  on  the  bond,  that  it  was  not 
error  for  the  court,  on  ascertaining  the  facts,  to 
reqoire  the  justice,  who  was  present,  to  make 
the  proper  entry  on  the  bond  of  defendant's  de- 
fault, smce  such  direction  by  the  court  was  mere- 
ly to  perfect  the  record. 

3.  In  an  action  on  an  appearance  bond,  where 
the  record  did  not  show  mat  a  judgment  nisi 
had  been  entered  against  the  prmcipal  in  the 
superior  court  it  was  not  error  for  the  court,  on 
ascertaining  that  such  judgment  had  been  taken, 
to  require  me  record  to  be  amended  so  as  to  show 
Jthat  fact 

4.  Where  a  jud^ent  nisi  is  taken  on  an  ap- 
pearance bond,  i^  IS  not  necessary  to  issue  a  scire 
facias  returnable  to  the  next  term  of  court  aft* 
er  the  jodgment 

Appeal  from  superior  court,  Caldwell  coun- 
ty;  Hoke,  Judge. 

Action  by  the  state  of  North  Carolina 
against  N.  Jenkins  and  others  on  m  bond  for 
the  appearance  of  defendant  Jenkins  before  a 
Justice  of  the  peace  for  trial  on  a  criminal 
charge.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

W.  H.  Bower  and  Edmund  Jones,  tor  appel- 
lants. The  Attorney  General  and  W.  C.  New- 
land,  for  the  State. 

FURCHBS,  J.  The  defendant  Jenkins  and 
others  were  arrested  on  a  warrant  Issued  by 
one  Ballew,  a  Justice  of  the  peace,  upon  a 
charge  of  burning  a  mill  house  of  one  Con- 
nelly. •  Upon  affidavit  of  defendants  the  case 
was  moved  for  trial  before  B.  B.  Phillips, 
another  justice  of  the  peace,  and  the  9th  of 
November,  1896,  fixed  for  the  thne  of  trial. 
The  defendant  Larkin  Jenkins  was  required 
by  the  court  to  enter  into  bond  in  the  sum 
of  $1,000  for  his  appearance  before  said  Phil- 
lips on  the  9th  of  November;  and,  in  lieu  of 
personal  surety,  the  defendant  Nicholas  Jenk- 
ins and  his  wife,  Robena,  executed  a  mort- 
gage in  the  penal  sum  of  $1,000  for  the  ap- 
pearance of  the  defendant  Larkin  on  the  9th 
of  November  before  said  Phillips  to  answer 
the  charge,  and  that  he  should  not  depart  the 
court  without  leave  thereof.  On  the  9th, 
the  day  fixed  for  the  trial,  the  defendant 
Larkin  appeared,  and  the  trial  proceeded  be- 
fore said  Phillips;  but,  not  being  able  to 
conclude  the  trial  on  that  day.  its  further 
hearing  was  postponed  by  the  Justice  until 
Saturday,  the  16th  of  November,  1895.  At 
the  time  of  this  adjournment  the  state  had 
concluded  its  evidence,  and  the  defendants 
were  proceedings  with  their  evidence.  There 
was  no  express  stipulations  as  to  whether  the 
defendant  Larkin  would  be  held  under  the 
mortgage  for  his  appearance  on  the  16th  or 
not  But  the  defendant  was  present  In  court 
when  the  further  hearing  of  the  case  was 
postponed  until  the  16th,  and  offered  no  ob- 
jection to  this  order  of  postponement.    The 
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defendant  Lurkln  did  not  appear  on  the  leth, 
and  tbe  Justice  caused  him  to  be  called  out 
and  entered  the  default  on  his  docket,  and 
forwarded  the  papers  and  the  mortgage  to 
the  clerk  of  the  stiperlor  court.  The  clerk 
placed  the  case  on  his  docket,  and  at  the  next 
term  of  the  superior  court  the  defendant  Lar- 
kin  was  called,  and  failed,  and  Judgment  nisi 
entered  against  him.  The  clerk  issued  a  sci. 
fa.  against  Nichols^  Jenkins  and  wife,  Robena, 
on  the  16th  of  April,  1897,  which  was  returned 
duly  executed  May  31,  1897.  The  bond  and 
mortgage,  returned  to  the  superior  court  by 
Phillips,  the  Justice  of  the  peace,  did  not  haye 
entered  thereon  the  forfeiture  of  the  defend- 
ant Larkin  Jenkins,  as  required  by  Acts  1889, 
c  133.  But  it  was  admitted  that  Larkin  Jenk-' 
ins  was  called  and  failed  to,  appear  on  the 
16th,  the  adjourned  day  of  the  trial,  and  that 
the  Justice  made  entry  thereof  on  his  docket. 
Upon  this  admission,  the  court  directed  the 
Justice,  who  was  present,  to  make  the  proper 
entry  on  the  bond  and  mortgage,  which  was 
then  and  there  done  in  open  court,  and  de- 
fendants excepted.  "The  minute  docket  did 
not,  at  the  time  of  trial,  show  that  Judgment 
nisi  had  been  taken  against  defendants  at 
spring  term,  1896,  or  at  any  other  time;  that 
on  an  in8];)ection  of  the  clerk's  Journal,  and 
the  entries  of  the  day's  proceeding,  and  on 
the  evidence  of  the  clerk  and  others,  duly 
taken,  the  court  was  convinced  that  such 
Judgment  was  had  at  said  time,  and  that  it 
was  an  erroneous  omission  that  the  criminal 
docket  did  not  show  the  same,  then  and  there 
found  as  a  fact  that  such  Judgment  was  had 
at  said  term,  and  directed  that  the  record  be 
amended  so  as  to  show  the  same,  which  was 
done,  and  defendant  excepted;"  "that  on  the 
facts  admitted  and  those  found  by  the  court 
the  court  was  of  the  opinion  that  the  fail- 
ure of  Larkin  Jenkins  to  appear  on  the  16th 
of  November,  this  being  the  adjourned  day  of 
trial,  was  a  breach  of  his  bond  and  mort- 
gage, and  directed  the  Jury  to  return  the 
verdict,  as  shown  in  the  record;  and  the 
court  also  found  the  facts  as  declared  in 
the  verdict  Defendants  excepted.**  The  de- 
fendants appealed,  and  assigned  as  error: 
(1)  That  the  court  directed  the  Justice  of  the 
peace  to  make  the  entry,  **Called  and  failed," 
on  the  bond  and  mortgage.  (2)  That  the 
court  directed  the  amendment  of  the  criminal 
docket  so  as  to  show  Judgment  nisi.  (3)  For 
holding  that  the  bond  and  mortgage  to  ap- 
pear on  the  9th  required  Larkin  to  appear  at 
the  adjourned  meeting  on  the  16th.  (4)  For 
that  the  clerk,  having  jurisdiction  to  try 
said  action,  failed  to  enter  Judgment  nisi, 
and  that  no  noMce  issued  to  defendants  to 
appear  at  the  next  term  of  the  court. 

The  exceptions  of  defendants  appear  to  be 
technical  in  their  character.  But  defendants 
are  entitled  to  have  them  duly  considered, 
and,  if  they  are  well  taken,  they  are  entitled 
to  have  the  benefit  of  them.  Much  of  the 
law  is  technical  in  Its  nature.  It  is  too  well- 
settled  law  to  call  for  argument  or  citation 


of  authority  to  show  that  defendant's  bond 
to  appear  on  the  9th  did  not  bind  him  to  ap- 
pear on  the  16th,  nothing  dse  appearing. 
But  to  treat  the  case  upon  this  stipulation 
alone,  without  considering  the  other  facts 
connected  with  the  case,  would  be  a  very 
imperfect  consideration  of  the  matter.  A 
court  of  a  Justice  of  the  peace  has  no  stated 
terms,  and  is  to  be  held  on  a  day  certain,  to 
be  fixed  by  the  Justice.  But  it  often  happens 
that  the  investigation  of  one  case  cannot  be 
concluded  in  one  day,  and  if  the  court  could 
not  postpone  the  further  hearing  to  another 
day  all  that  had  been  done  would  be  lost 
Suppose  the  further  hearing  had  been  post- 
poned until  the  next  morning  (the  10th);  will 
it  be  contended  that  the  defendant  would  not 
be  bound  to  attend  on  that  day  or  forfeit 
his  bond?  And^  If  he  would,  what  rule  marks 
the  distinction  between  that  and  the  16th? 
The  rule  must  be  that  when  he  appears  in 
obedience  to  the  penalty  of  his  bond,  and 
submits  himself  to  the  Jurisdiction  of  the 
court,  he  continues  under  its  penalty  until 
the  trial  is  terminated  or  until  he  Is  dis- 
charged by  the  court  This  rule  Is  both  for 
the  protection  of  the  state  and  for  the  ben- 
efit of  the  defendant,— to  relieve  him  ?rom  the 
trouble  and  expense  of  giving  a  new  bond, 
and,  as  In  this  case,  the  trouble  and  expense 
of  executing  a  new  mortgage.  State  v.  Smith, 
66  N.  G.  620.  UntU  1889  the  defendant  could 
not  have  given  bond  for  his  appearance,  and 
would  have  been  held  in  custody  from  the 
time  of  his  arrest  until  he  was  discharged  by 
the  court.  State  v.  Jones,  100  N.  C.  438,  6 
S.  B.  655.  And  this  act,  now  section  120  of 
the  Code,  as  amended  by  chapter  425,  Acts 
1891,  authorized  the  defendant  to  give  a 
mortgage  as  security.  But  it  was  the  duty 
of  the  Justice,  upon  the  defendant's  failing 
to  appear,  to  cause  him  to  be  called,  and  to 
note  his  failure  to  answer  on  the  bond,  and 
to  return  or  send  the  bond,  with  entry,  to 
the  clerk  of  the  superior  court  of  his  county. 
The  Justice  caused  the  defendant  to  be  called, 
and  entered  the  default  on  his  docket  but 
failed  to  enter  this  failure  on  the  bond.  He 
sent  the  bond  to  the  clerk,  but  without  this 
entry.  The  court  upon  ascertaining  the  fact 
that  the  defendant  was  called  and  failed  to 
answer,  and  that  the  Justice  had  noted  this 
fact  on  his  docket,  directed  the  Justice,  who 
was  present,  to  make  the  entry  on  the  bond. 
To  this  the  defendant  excepted,  and  contend- 
ed that  this  was  a  penal  statute,  and  should 
be  strictly  construed.  But  in  this.  It  seems 
to  us,  the  defendant  is  mistaken.  It  is  not  a 
penal  statute,  but  an  enabling  statute,  passed 
for  the  benefit  of  defendants,  and  should  re- 
ceive a  liberal  construction  at  the  hands  of 
the  courts.  But  the  direction  of  the  Judge 
was  only  to  perfect  the  record;  to  supply  an 
entry  of  an  admitted  fact,  that  the  defendant 
had  been  called  and  failed;  to  make  the  rec- 
ord iS)eak  the  truth.  This  has  been  the  prac- 
tice, within  the  knowledge  of  some  of  the. 
members  oC  the  court  for  many  years,  and 
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Is  authprlEed.by  section  806  Cif  the  €k>de,  and 
fiustalned  by  Sims  t.  Goettle,  82  N.  G.  268; 
State  T.  Vangban*  9X  N.  0.  532;  State  t. 
Crook,  Id.  586;  State  t.  Smith,  103  N.  a  410, 
9  a  BL  200.  For  the  same  reasons  and  au- 
thorities the  oonrt  was  authorized  to  have 
the  minutes  of  the  superior  court  corrected 
so  as  to  speak  the  truth,  and  to  show  that 
there  had  been  a  Judgment  nisi,  though  not 
entered.  There  is  nothing  in  the  objection 
that  no  sd.  fa.  Issued  returnable  to  the  next 
succeeding  term  of  court  after  the  Judg- 
ment nisi.  We  were  dted  to  no  authority 
for  tills  position,  and  we  see  no  reason  to 
sustaUi  it.  The  practice  has  been  the  other 
way.  The  Judgment  of  the  court  below  la 
afSjrmed. 
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CO.  OP  TORONTO,  CANADA,  et  aL 

(Supreme  Court  of  North  CaroUiuu     Dec.  14, 

1887J 

IHSUBANOB— ATOIDAVOB  OF  POLICT— WaPTBR  OF 
DsrBNSB. 

1.  A  condition  in  a  policy  that  the  mill  insured 
Aall  be  nm  not  later  than  10  o'clock  at  night, 
and  that  a  riolation  of  this  stipulation  ahoala 
create  a  f orf eitnre  of  the  policy,  Is  a  substantial 
condition,  especially  where  the  premium  required 
tor  a  mill  running  day  and  night  is  greater  than 
for  a  mill  which  runs  in  the  daytime  only. 

2.  The  agent  of  an  insurance  company  Issued 
a  policy,  at  the  request  of  a  mortgagee,'  in  favor 
of^the  mortpragor,  for  the  benefit  of  the  mortga- 
gee, but  without  4  formal  written  application, 
and  kept  Doth  policy  and  the  premium  paid  in 
his  hands  for  some  time.  After  the  property  was 
destroyed  by  fire,  he  procured  an  application 
from  tiie  mortjsagor  of  the  property,  and  sent  it, 
with  the  premium,  to  the  home  office,  and  after- 
wards delivered  the  policy  to  the  mortgagee. 
The  comoany's  adjuster,  while  at  the  place  of 
the  fire,  learned  of  a  violation  of  a  condition  of 
the  policy,  and  afterwards  delivered  to  the  mort- 
gagee's attorney,  at  his  request,  as  a  personal 
favor,  blanks  upon  which  he  made  out  formal 
proofs  of  loss,  but  there  was  no  evidence  that  the 
adjuster  was  such  an  agent  that  knowledge  to 
him  would  affect  the  company.  Held,  that  these 
facts  did  not  make  a  case  of  waiver  by  the  com- 
pany of  an  otherwise  vaEd  defense. 

Appeal  from  superior  court,  Alexander 
county;   Starbuck,  Judge. 

Action  by  A.  B.  Alspattgb  against  the  British 
America  Insurance  Company  of  Toronto,  Can- 
ada, and  others.  From  a  Judgment  for  the 
defendants,  plaintiff  appeals.     Affirmed. 

L.  C.  Caldwell,  for  appellant  B.  0.  Smith, 
for  appelleeB. 

FURCHBS,  J.  The  plaintiff  offered  In  evi- 
dence a  policy  of  insurance  for  $1,500,  issued 
by  the  defendant  company  to  J.  F.  Moore, 
mortgagor,  for  the  benefit  of  the  plaintiff, 
Alspaugh,  the  mortgagee  of  the  property  de- 
stroyed; also  an  application  for  the  Insurance, 
signed  by  J.  F.  Moore,  the  mortgagor.  But  it 
was  shown  that  this  application  was  prepared 
by  Cowles,  the  agent  of  the  defendant,  for- 
warded to  Moore,  signed,  and  returned  to  the 
agent,  after  the  policy  had  been  Issued,  and 


after  the  property  named  in  the  pidicy  had 
been  destroyed  by  Are.  llie  plaintiff,  Als- 
paugh, resides  in  the  state  of  Oregon,  and  the 
policy  was  in  fact  issued  upon  his  application 
to  the  defendant's  agent  This  application 
was  made  by  letter,  inclosing  a  chedi  for  $45, 
and  requesting  the  agent  of  the  defendant  to 
issue  a  policy  for  $1,500  on  the  property, 
which  had  before  been  insured  at  the  same 
rate  of  premium,  for  the  same  amount,  and 
upon  the  same  conditions  as  those  contained  in 
this  policy.  The  policy  contained  a  provi- 
sion that  the  mill  should  not  be  run  later  than 
10  o'clock  at  night,  and  that  a  violation  ol 
this  stipulation  should  create  a  forfeiture  of 
the  policy.  It  was  in  evidence,  and  not  de- 
nied, that  the  mill  had  been  running  on  fuU 
time,  day  and  night  for  two  weeks  or  more, 
and  run  all  night  on  the  night  before  the  lire; 
that  the  rule,  when  the  mill  ran  all  night  was 
to  stop  at  6  in  the  morning  for  15  mlnntes, 
when  the  night  force  went  off  and  the  cUiy 
force  was  put  on  duty;  that  this  change  had 
taken  place,  and  the  fire  was  discovered  a 
few  moments  after  this  change  from  the  night 
to  the  day  force  had  taken  place;  that  the 
premium  on  a  policy,  to  run  day  and  night 
would  have  been  5%  per  cent,  while  the  pre- 
mium paid  on  the  policy  sued  on  was  8  per 
cent  The  plaintiff  also  showed  by  the  evi- 
dence of  Cowles,  the  agent  of  defendant  that 
upon  Che  receipt  of  the  plaintiff's  letter  inclos- 
ing check  for  $45,  and  requesting  him  to  issue 
a  policy  for  $1,500,  he  at  once  wrote  up  the 
policy;  that  he  left  home  that  day  for  a  trip 
to  AtLmta,  Oa.,  and  did  not  return  home  for 
about  two  weeks,  and  not  until  after  the  fire 
and  destruction  of  the  property;  that  after  his 
return  he  forwarded  the  premium  to  the  home 
office,  notified  them  of  the  loss,  and  retained 
the  policy  in  his  office  until  it  was  called  for 
by  the  attorney  of  the  plaintiff,  when  he  de- 
livered the  policy  to  said  attorney.  The  plain- 
tiff further  showed  that  not  long  after  the  fire 
one  Catlin,  an  adjuster  of  defendant  went 
to  the  place  of  the  fire,  examined  the  same, 
and  took  some  measurements;  and  that 
Moore,  the  mortgagor,  at  that  time  told  him 
that  the  mill  had  been  running  at  night;  that 
after  this  said  Catlin,  at  the  request  of  the 
plaintiff's  attorney,  and  as  a  personal  favor 
to  him,  furnished  him  blanks,  upon  which  be 
made  out  the  proofs  of  loss;  that  Cowles  (wit- 
ness for  plaintiff)  testified  that  he  held  the 
policy  from  the  time  he  made  it  out  until  he 
delivered  it  to  Caldwell,  as  the  agent  of  de- 
fendant The  plaintiff  here  rested  his  case. 
The  defendant  offered  no  evidence,  and  con- 
tended that  the  plaintiff  had  not  made  out  a 
case  entitling  him  to  recover,  and,  the  court 
being  of  opinion  with  the  defendant,  the  plain- 
tiff submitted  to  a  Judgment  of  nonsuit  and 
appealed. 

There  were  several  questions  discussed  or. 
the  argument—the  irregularity  of  Issuing  with- 
out a  formal  application;  whether  the  policy 
should  not  have  been  issued  to  the  plaintiff, 
and  not  to  Moore,  for  his  benefit;  and  as  to 
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what  effeM  the  application  maile  by  Moore, 
after  the  fire,  had  upon  the  matter.  It  was 
also  contended  by  the  plaintiff  that  the  plain- 
tiff had  neyer  seen  the  policy,  nor  had  he  been 
Informed  as  to  its  conditions,  and  was  not 
bound  by  them.  It  was  also  contended  that 
the  violation  of  the  stipulations  was  by  Moore, 
the  mortgagor,  and  that  plaintiff  was  not 
affected  by  what  he  did.  But,  conceding 
there  bad  been  a  breach  of  conditlans  sufELdent 
to  vitiate  the  policy,  it  was  contended  by 
plaintiff  that  this  cfbjection  had  been  waived  by 
defendant  The  plaintiff  claimed  that  the 
fact  that  defendant's  agent  procured  Moore 
to  make  a  formal  application  for  the  policy 
after  the  fire,  the  fact  that  the  agent  held  the 
policy  at  the  time  of  the  fire,  and  had  it  in 
his  possession  at  the  time  he  forwarded  the 
premium  and  notified  the  company  of  the  de- 
struction of  the  property  by  the  fire,  the  ac- 
ceptance by  the  company  of  the  premium,  the 
fact  that  Gatlin  furnished  blanks  to  make  out 
proofs  of  loss  after  Moore  had  informed  him 
that  the  mill  ran  at  night,  amounted  to  a 
waiver,  and  that  defendant  is  liable.  Waiv- 
ing aU  irregularities  mentioned  as  to  the  issu- 
ance of  the  policy,  we  must  still  hold  that 
running  the  mill  day  and  night  was  a  viola- 
tion of  the  terms  of  the  contract  that  vitiates 
the  policy,  and  the  defendant  is  not  liable  un- 
less it  has  waived  this  defense.  This  con- 
dition is  not  an  irregularity.  It  is  not  a  mere 
technicality.  It  is  substantial;  the  risk  be- 
ing greater  to  run  night  and  day,  and  the 
premium  required  Is  nearly  twice  as  much. 
It  remains  to  see  if  the  defendant  has  waived 
this  defense,  and  it  seems  to  us  that  it  has 
not  The  fact  that  the  agent  Cowles,  got 
Moore,  the  mortgagor,  to  make  a  formal  ap- 
plication for  the  policy,  has  nothing  to  do 
with  it  The  policy  had  been  issued,  and  the 
premium  paid,  weeks  before  this  application 
was  made,  and  no  policy  was  ever  issued  on 
that  application.  Nelson  v.  Insurance  Go., 
120  N.  G.  302,  27  S.  B.  38.  It  is  a  mistake 
of  fact  that  the  premium  was  paid  to  and 
accepted  by  the  company  after  it  had  informa- 
tion that  the  mill  was  being  run  at  night  It 
may  be,  though  it  does  not  distinctly  appear, 
that  the  agent,  Gowles,  forwarded  tiie  premi- 
um to  the  home  company  after  Moore  told 
Gatlin  that  the  mill  was  run  at  night  But 
the  money  was  paid  by  the  plaintiff  and  re^ 
ceived  by  the  company  when  the  agent, 
Gowles,  received  it,  and  issued  the  policy. 
Besides,  there  is  no  evidence  showing  that 
Gatlin,  who,  it  seems,  was  sent  there  as  an  ad- 
juster, was  such  an  agent  that  knowledgcf'  to 
him  would  affect  the  company.  And,  with- 
out seeing  how  the  defendant  was  affected  by 
what  Moore  said  to  Gatlin,  It  must  be  sup- 
posed that  the  defendant  l>elleved  that  phiin- 
tlff  had  not  violated  the  terms  of  the  contract 
when  it  got  the  money  from  Gowles.  But 
whether  It  did  or  not,  it  had  already  received 
the  money  when  It  was  paid  to  Cowles.  This 
$45  paid  to  Gowles  on  the  14th  of  November 
was  not  his  money,  and  Uie  fact  that  he  for- 


wmided  It  to  tfat  home  efflee  can  nuLke  no  dif- 
ference, so  far  as  defendant's  liability  Is  con- 
cerned. It  is  probable  that  it  would  have 
been  different  If  the  premium  had  not  been 
paid  to  Gowles  nntll  after  the  llze,  and  had 
been  received  by  him  with  full  knowledge  of 
the  fiict  that  the  mill  was  running  both  day 
and  night  2  Beach,  Ins.  M  757,  758.  The 
fact  that  the  plaintiff  had  not  seen  the  policy 
can  make  no  difference.  He  knew  that  $45 
would  only  pay  for  a  day  policy  on  $1,500  In- 
surance. Besides,  Gowles  testified  that  he 
held  the  p&Licy  as  the  agent  of  the  plaintiff 
from  the  time  he  filled  it  out  until  he  delivered 
It  to  phdntifl^'s  attorney.  This  is  the  most  fa- 
vorable constmctton  of  the  transaction  for  the 
pladntiff,  for,  if  it  be  said  the  policy  was  not 
Issued  until  it  was  deUvered  to  plaintlflrfl  at- 
torney, it  then  follows  as  a  fact  that  plain- 
tiff had  no  policy  at  the  time  of  the  fire.  But 
plaintiff  cannot  dalm  the  benefits  of  the  poli- 
cy, and  repudiate  that  which  is  against  him« 
in  the  abs^ice  of  any  aHegatlons  of  fraod  or 
deception.  A  palpable  violation  of  the  terms 
of  the  policy  being  shown,  by  which  the  same 
is  vitiated,  and  plaintiff  having  failed  to  ahow 
that  defendant  has  waived  its  right  to  this 
defense,  the  Judgment  must  be  afiirmed. 

(121  N.  C.  650) 
STATE  T.  WILSON  eC  st 
(Supreme  Gourt  of  North  GaroUna.    Dee.  7» 
1897.) 

Marriaob—Validitt— Griminai.  Law— Sbxtrvgi 
—Indictmbht—Duplicitt— Motion  in  Arrest— 
BviDBNOB— Imstruotions— Appbal— Rbooro — 
Rbvibw. 

1.  It  is  Dot  error  for  a  judge  to  base  the 
fleyerity  of  a  sentence  upon  the  priaoner*B  past 
record. 

2.  An  indictment  which  charges  three  defend- 
ants with  having  conspired  to  procore  sham 
marriages  between  two  of  them  and  two  women 
is  not  bad  for  duplicity. 

a  Duplicity  in  a  bill  of  hidictment  can  be 
attacked  only  by  motion  to  quash.  It  i»  not 
ground  for  a  motion  in  arrest  of  judgment. 

4.  As  a  marriage  celebrated  before  an  nnau- 
thorized  person  is  a  anility,  and  cannot  be  legal- 
ized by  consent,  a  conspiracy  to  procere  sexual 
intercourse  with  a  woman  throng  such  a  mar- 
riage is  an  indictable  offense. 

o.  The  ground  that  there  was  no  evidence 
against  defendant  sufficient  to  go  to  the  jury, 
not  being  a  defect  apparent  upon  the  face  of  the 
record,  cannot  be  urged  by  motion  In  axreet  at 
judgment 

6.  An  exception  that  there  was  no  evidence 
against  defendants  sufficient  to  go  to  the  Jury 
is  not  available  when  not  taken  until  after  ver- 
dict 

7.  Where  appellant  complains  of  error  based 
on  a  refusal  to  grant  a  charge  asked,  the  bor- 
den  is  on  him  to  show  that  such  pray^  waa 
justified. 

8.  Where  a  party  stipulates  that  the  judge'a 
notes  of  the  testimony  shall  be  a  part  of  Use 
record  on  appeal,  and  such  notes  are  the  only 
record  of  the  evidence,  he  is  bound  b/  the  lacx 
of  sufficient  evidence  In  them,  althougn  they  are 
manifestly  incomplete. 

Appeal  from  superior  court,  Yancey  ooonty; 
Adams,  Judge. 

Hiram  Wilson  and  others  were  convicted  of 
a  conspiracy  to   procure  a  fraudulent  mai^ 
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riage,    and   defendant   Wilson  appeals.     Be- 
yersed. 

The  Jurors,  etc.,  present  that  Plato  Ray, 
Hiram  Wilson,  and  William  Frender,  etc.,  on 
the  Ist  day  of  March,  1896,  with  force  and 
arms,  etc.,  anlawfnlly  and  willfully  and  felo- 
niously did  conspire,  combine,  confederate, 
and  agree  together,  wickedly,  knowingly, 
falsely,  feloniously,  and  designedly,  to  pro- 
cure, by  fiUse  pretenses,  fftlse  representations, 
and  fraudulent  means,  Hattie  Phillips  and 
Hettie  Phillips  to  allow  Plato  Ray  and  Hiram 
Wilson  to  have  illicit  carnal  connection  with 
them,  by  going  through  a  sham  marriage,  and 
sedudng  them,  the  said  Hattie  Phillips  and 
Hettie  Phillips,  to  believe  it  to  be  a  real  bona 
fide  marriage;  and,  by  said  unlawful,  willful, 
and  felonious  conspiracy  so  entered  into  by 
Plato  Ray,  Hiram  Wilson,  and  William  Fren- 
der, said  sham  marriage  was  procured,  and 
said  Hattie  and  Hettie  Phillips  carnally 
known  by  said  Plato  Ray  and  Hiram  Wilson, 
to  the  great  damage  of  the  said  Hattie  Phil- 
lips and  Hettie  Phillips,  and  to  the  evil  ex- 
ample of  all  good  citizens,  against  the  form 
of  the  statute,  etc.  Upon  conviction,  the 
judge  sentenced  defendant  Wilson  to  work  on 
the  public  roads  of  Buncombe  county  for  three 
years  (setting  out  the  reasons  for  imposing  so 
long  a  term). 

Case:  Defendants  moved  in  arrest  of  Judg- 
ment (1)  for  that  the  bill  was  void  for  du- 
plicity, in  that,  if  any  offense  at  all  was  char^ 
ged,  the  defendants  were  guilty  of  two  sepa- 
rate and  disthict  offenses;  (2)  that  the  bill 
does  not  charge  the  defendants  with  the  in- 
tent to  commit  any  feloniotis  crime  known  to 
the  law  of  the  state;  (3)  that  there  was  no 
eyidence  sufficient  to  go  to  the  Jury  as  to  the 
guilt  of  Hiram  Wilson,  no  witness  having  tes- 
tifled  that  he  was  a  party  to  any  firaud  or 
the  procurement  of  any  sham  marriage  be- 
tween the  defendant  Plato  Ray  and  the  pros- 
ecuting witness  Hattie  Phillips;  (4)  that  there 
was  no  testimony  that  the  defendants  Ph&to 
Ray  or  Hiram  Wilson  intended  to  have  Illicit 
intercourse  with  the  prosecutrices,  Hattie  or 
Hettie  Phillips,  or  that  they  had  such  inter- 
course with  either  of  them;  (5)  that  defend- 
ants also  moved  in  arrest  of  Judgment  the  fact 
that  his  honor  failed  to  diarge  as  prayed  for 
by  them,  as  follows,  to  wit:  **That  there  is 
no  evidence  of  conspiracy  between  the  d^ 
fendants,  and  no  assent  to  do  any  unlawful 
act.  CSS)  Before  you  can  find  the  defendants 
guilty  as  charged,  you  must  find  beyond  a 
reasonable  doubt  that  the  defendants,  by  as- 
sent and  confederation  between  thanselves, 
conspired  to  deceive  the  said  Hattie  Phillips 
by  a  mock  marriage,  and  that  she  was  de- 
ceived." These  charges  his  honor  refused  to 
give,  and  the  defendants'  motion  was  over- 
ruled, and  they  appeal  from  the  Judgment  i^o- 
nouuced.  The  defendants  further  excepted  to 
his  honor's  charge,  for  that  he  charged  the 
Jury  that  it  was  no  defense  even  if  Austin,  the 
man  who  performed  the  ceremony  between 
TLito  Ray  and  Hattie  Phillips,  was  a  Justice 
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of  the  peace,  or  was  authorized  to  solemnize 
marriages. 

B.  J.  Justice,  for  appellant  The  Attorney 
General  and  J.  T.  Perkhis,  for  the  State. 

OLARS:,  J.  The  defendants,  Plato  Ray,  Hi- 
ram Wilson,  and  William  Frender,  are  char- 
ged with  a  conspiracy  to  procure  Hattie  Phil- 
lips and  Hettie  Phillips  to  have  carnal  inter- 
course with  said  Ray  and  Wilson  through 
sham  marriages  celebrated  before  a  person 
not  authorized,  and  thereby  seducing  the  wo- 
men named,  through  their  belief  that  they 
were  valid  marriages.  The  indictment  is  very 
inartificially  drawn,  though  as  to  form  fts  de- 
fects are  probably  cured  by  the  Code  (section 
1183).  The  objection  that  the  Judge,  in  sen- 
tencing Wilson  to  three  years  on  the  public 
roads,  recited,  as  reasons  for  the  severity  of 
the  sentence,  the  many  offenses  of  which  he 
had  been  theretofore  convicted  and  liis  gen- 
eral bad  character,  is  not  well  taken.  Such 
matters  ought  Justly  and  properly  to  be  con- 
sidered, as  well  as,  on  the  other  hand,  a  de- 
fendant's previous  good  character  In  lighten- 
ing the  sentence  to  be  imposed.  In  England 
and  some  of  the  states  of  this  country  there  is 
an  "Habitual  Criminals  Act,"  which  requires 
heavier  sentences  for  such  offenders.  Whart 
Cr.  PI.  (9th  Ed.)  §  934;  1  McClain,  Gr.  Law, 
$  28;  Moore  v.  Missouri,  159  U.  B.  678,  16 
Sup.  Ct.  179. 

The  first  ground  of  the  motion  in  arrest  of  ^ 
Judgment,  that  the  bill  is  bad  for  duplicity,  ' 
cannot  be  sustained.  It  is  true  that  the  Join- 
ing of  two  separate  offenses  In  the  same  count 
is  bad  for  duplicity  (State  v.  Cooper,  101  .N. 
C.  684,  8  S.  B.  134),  or  the  charging  of  different 
persons  with  different  offenses  in  the  same 
hidictment  (State  y.  HaU,  97  N.  C.  474,  1  S. 
B.  683,  both  dted  with  approval  In  State  v. 
Harris,  106  N.  C.  686,  11  S.  B.  377);  but  here 
the  three  defendants  are  charged  with  one  and 
the  same  offense,  to  wit,  conspiracy  to  pro- 
cure certain  persons  to  be  duped  into  illicit 
carnal  intercourse.  A  charge  that  A.  stole 
the  property  of  C,  and  that  B.  stole  the  prop- 
erty of  D.,  is  bad  for  duplicity  if  made  in  one 
bill;  but  the  charge  that  A.,  B.,  and  B.  con- 
spired to  steal  the  property  of  C.  and  D.,  and 
that  C's  property  was  to  be  carried  off  by 
one  conspirator  and  D.'s  property  by  another, 
is  not  bad  for  duplicity,  since  the  offense  char- 
ged Is  not  the  larceny,  which  would  be  sepa- 
rate and  distinct  offenses,  but  the  conspiracy, 
which  Is  a  single  offense,  participated  in  by 
all.  2  McClaln,  Cr.  Law,  |  97&  Besides, 
duplicity  is  ground  only  for  a  motion  to  quash. 
Being  cured  l^  the  verdict,  it  cannot  be  used 
as  ground  for  a  motion  in  arrest  of  Judgment 
Whart.  Cr.  PI.  |§  265,  760.  As,  however,  the 
case  must  go  back  for  other  reasons,  the  so- 
licitor may  consider  whether  it  is  not  advi- 
sable to  send  a  more  carefully  drawn  bill,  and 
whether  it  would  not  simplify  the  trial  to 
send  two  bills,— one  charging  the  conspiracy 
to  deceive  Hattie  Phillips  by  a  sham  mar- 
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ria^  and  tiie  other  (barging  a  conspiracy  to 
deceive  her  sister  by  a  similar  deviee. 

The  second  ground  in  arrest  of  judgment  I0 
that  no  offense  is  charged.  It  was  urged  that 
consent  makes  marriage,  and  therefore,  though 
the  person  solemnizing  it  was  neither  "an  or- 
dained minister  or  a  Justice  of  the  peace,"  nor 
was  the  marriage  according  to  the  customs  of 
the  Society  of  Friends,  as  provided  in  Code,  | 
1812,  it  would  be  a  valid  marriage.  Such  is 
not  the  law  in  North  Carolina.  Consent  is  es- 
sential to  marriage,  but  it  Is  not  the  only  es- 
sentiaL  14  Am.  &  Bug.  Enc.  Law,  472,  note 
8.  In  this  state  it  must  be  acknowledged  in 
the  manner  and  before  some  person  prescribed 
by  the  section  of  the  Code  Just  cited.  No  cele- 
bration was  required  by  the  canon  law  prior  to 
the  Council  of  Trent,  nor  by  the  civil  law,  nor 
by  the  law  in  Scotland,  nor  in  many  states  of 
this  Union.  In  some  states  the  question  has 
acvev  been  decided.  In  other  states  celebra- 
tion before  some  person  authorized  by  law  is 
held  essential,  as  (after  some  hesitation)  has 
been  held  to  be  the  common  law  in  England. 
Stew.  Mar.  &  Div.  {  90;  14  Am.  &  Eng.  Enc 
Law,  515.  In  the  latter  class  is  North  Caro- 
lina. There  is  no  such  thing  as  marriage  sim- 
ply by  consent  in  this  state  (Ruffin,  C.  J.,  hk 
State  V.  Samuel,  19  N.  O.  180,  and  State  t. 
Biay,  85  N.  C.  290;  Gaston,  J.,  in  State  y. 
Patterson,  24t  N.  0.  346;  Pearson,  C.  J.,  in 
Gooke  V.  Cooke,  61  N.  C.  583);  and  the  same 
is  recognized  as  the  law  in  the  more  recent 
eases  of  State  v.  Parker,  106  N.  C.  713,  11  S. 
E.  517,  and  State  v.  Melton,  120  N.  C.  695,  26 
S.  B.  938.  In  State  v.  Bray,  supra,  Ruffin,  O. 
J.,  in  an  interesting  discussion  tracing  our  mar- 
riage law,  shows  that  originally  in  this  colony 
(by  Act  1715,  c.  1,  and  before)  valid  marriages 
could  only  be  solemnized  by  ministers  of  the 
Church  of  England  (with  the  result,  as  we  now 
know  from  the  "Colonial  Records,"  that  a  large 
part  of  the  population  were  not  legally  mar- 
ried, owing  to  the  scarcity  of  such  ministers); 
then  In  1741  (chapter  1),  owing  to  the  com- 
plaints of  the  scarcity  of  ministers,  justices  of 
the  peace  were  authorized  to  perform  the  cere- 
mony; in  1766  (chapter  9)  the  privilege  was 
extended  to  ministers  of  the  Presbyterian 
Church;  and  at  last,  in  1778  (chapter  7),  to 
ministers  of  all  other  denominations,  and  mar- 
riages according  to  the  custom  of  the  Society  of 
Friends  were  made  valid.  This  last,  made  a 
little  broader,  is  now  the  Code  (section  1812). 
State  V.  Parker,  106  N.  C.  713,  11  S.  B.  517. 
From  this  summary,  it  may  be  seen  that  a 
marriage  pretendedly  celebrated  before  a  per- 
son not  authorized  would  be  a  nullity,  and  a 
conspiracy  to  procure  a  woman  to  submit  her- 
sdf  to  the  embraces,  of  a  man  by  false  and 
fraudulent  representations  that  the  officiating 
person  had  authority  to  solemnize  the  rites  of 
matrimony  would  be  a  conspiracy  to  do  an 
unlawful  act,  and  hidictable.  State  v.  Toung- 
er.  12  N.  O.  357;  2  McClain,  Cr.  Law,  S  959. 
State  V.  Brown,  119  N.  C.  825.  25  S.  E.  820, 
merely  held  that  where  a  private  citizen  cele- 
brated a  marriage  between  a  man  and  woman 


with  their  consent,  no  ftaud  or  conspiracy  be- 
ing charged,  it  was  not  indictable.  That  Is  a 
very  different  matter  from  the  charge  hereu  In 
the  case  stated  in  State  v.  Brown  the  cere- 
mony was  a  nullity,  and  the  man  and  woman 
living  together  on  the  strength  of  it  would  be 
hidictable  for  fornication  and  adultery;  but, 
there  being  nothhig  charged  against  the  person 
officiating  beyond  his  want  of  authority,  there 
was  no  criminal  offense  as  to  him. 

The  third  and  fourth  grounds  in  arrest  of 
Judgment  are  that  there  was  no  evidence  snffl- 
cient  to  go  to  the  Jury  against  the  defendants. 
These  are  not  matters  to  be  urged  in  arrest  of 
Judgment,  which  can  only  be  based  upon  de- 
fects upon  the  face  of  the  record;  and,  treated 
even  as  an  exception,  it  is  too  late  when  taken 
after  verdict  State  v.  Harris,  120  N.  O.  577, 
26  S.  E.  774,  dUng  State  v.  Kiger,  115  N.  O. 
746,  20  S.  E.  456;  State  v.  Hart,  116  N.  a 
976,  20  S.  E.  1014;  Holden  v.  Strickland,  116 
N.  C.  185,  21  S.  E.  684;  Sutton  v.  Walters,  118 
N.  C.  500,  24  S.  E.  357;  Blley  v.  Hall,  119  N. 
C.  414,  26  S.  E.  47;  State  v.  Leach,  119  N.  a 
885,  25  S.  E.  868,  and  other  cases. 

The  fifth  ground  in  arrest  of  Judgment  te  that 
the  court  declined  to  charge,  as  prayed,  that 
there  was  no  evidence  of  conspiracy  between 
the  defendants,  and  no  agreement  to  do  an  un- 
lawful act  This  is  certainly  not  ground  In  ar- 
rest of  Judgment,  but  we  may  treat  it  aa  an 
exception  for  refusal  to  charge.  The  burdoi 
was  on  the  appellant  to  Justify  his  prayer  by 
showhig  that  in  truth  there  was  no  evidence, 
either  by  stating  that  as  a  fact  in  his  caae  on 
appeal,  or  setting  out  the  evidence  In  hia  state- 
ment of  the  case,  and  showing  therefrom  that 
there  was  none  on  that  point  WiUiams  v. 
Wmthig,  92  N.  C.  683;  Falkner  v.  Thompson, 
112  N.  C.  455,  16  S.  E.  852.  He  did  not  do 
that  but  the  solicitor,  in  accepting  the  appel- 
lant's case  on  appeal,  generously  came  to  hIa 
aid,  by  adding  that  he  did  so  on  the  condition 
that  the  '^Judge's  notes  of  the  testimony,  with 
instructions  asked  and  refused,  are  made  a 
part  of  the  case  on  appeaL*'  The  derk 
up  the  original  of  the  Judge's  notes  of  the 
timony  on  file  \n  his  office,  and  certifies  that 
he  does  so,  In  lieu  of  sending  a  transcript  there* 
of,  because  he  "is  not  able  to  read  the  same.** 
Upon  inspecting  them,  he  is  held  excusable. 
Deciphering  them  the  best  we  are  able,  we  can 
find  no  sufficient  evidence  therein  to  Justify  the 
refusal  to  charge  as  prayed.  It  may  be,  and  Is 
probable,  that  the  evidence  was  much  fuller, 
and  that  the  Judge's  notes  are  rather  memo- 
randa than  a  transcript  of  the  evidence.  But 
the  solicitor  has  had  It  put  into  the  case  on 
appeal  as  a  true  statement  of  what  the  evi- 
dence was,  and  the  appellate  court  la  bound 
by  it  Such  method  of  making  up  a  case  on 
appeal  cannot  be  commended,  and,  if  followed, 
would  cause  iTrequent  miscarriages  of  Justice. 
The  solicitor  should  have  stated  the  evidence  In 
his  counter  case  if  he  did  not  accept  appel- 
lant's case;  and,  if  the  appellant  did  not  accept 
the  counter  case,  they  could  have  sent  It  to  the 
Judge  to  setUe.    State  v.  Baker,  119  N.  G.  912; 
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26  8.  BL  1007.  From  tbe  Importance  of  th« 
subject  we  haye  disctuBsed  the  points  present- 
ed, but  on  the  last  ground  we  must  send  the 
case  back  for  a  new  trlaL 


(100  Oa.  574) 

LOWKY  ▼.  STATB. 
(Sapreme  Court  of  Georgia.    March  22,  1897.) 

HOM10II>B  —  BVIDBNCB  —  IlTSTBUOTIONB  —  ASSIGM- 

MBNT  or  Bkror. 
There  was  do  such  assignment  of  error 
upon  the  rulings  of  the  court  In  admitting  evi- 
dence aa  woula  authorize  this  court  to  consider 
the  questions  relating  thereto  which  were  argued 
here.  There  was  no  error  in  excluding  evidence. 
The  charge  of  the  court  was  a  full  and  fair 
inatruction  to  the  JU17.  Hie  verdict  is  supported 
by  the  evidence,  and  the  discretion  of  the  trial 
Judge  in  refusing  a  new.  trial  will  not  be  coo- 
trolled. 
(SyUabns  by  the  Ck>nrt.)  . 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

M.  Lowry  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

G.  B.  Mabry,  for  plaintiff  In  error.  Toomer 
&  Reynolds,  John  W.  Bennett,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Lowiy,  the  accused,  was 
indicted  for  the  offense  of  the  murder  of  one 
Patridc  Buma  His  trial  resulted  in  a  ver- 
dict of  guilty,  and,  his  motion  for  new  trial 
having  been  overruled,  he  excepted. 

A  number  of  exceptions  were  taken  to  the 
admission  of  evidence  by  the  court,  but  there 
was  no  such  assignment  of  error  upon  any  of 
the  rulings  complained  of  as  authorizes  this 
court  to  consider  the  exceptions  taken.  Up- 
on the  trial  ^e  accused  offered  to  prove  by 
a  witness  that  one  Stewart  had  made  a  state- 
ment to  him  to  the  effect  that  he  (Stewsrt) 
bad  a  doable-barrel  gun;  but  it  does  not  ap- 
pear how  and  In  what  manner  that  testimony 
was  relevant  to  the  issue  being  tried.  Tbe 
mere  fact  that  Bums  appeared  to  have  been 
shot  with  a  gun  out  of  which  buckshot  had 
been  discharged  would  not  of  itself  authorise 
the  admiarion  of  statements  hy  third  persons 
that  he  owned  such  a  gun.  Indeed,  state- 
ments by  such  a  third  person  to  the  effect 
that  he,  and  not  Lowry,  was  the  actual  per- 
petrator of  the  offense,  would  not  have  been 
admissible  in  favor  of  Lowry  upon  his  trial. 
See  Lyon  t.  State,  22  Ga.  S99;  Daniel  v.  State, 
06  Ga.  190;  Kelly  ▼.  State,  82  Ga.  441-444, 
0  S.  B.  171;  Smith  v.  State,  9  Ala.  990.  So 
that  in  no  view  of  the  case  were  such  decUixa- 
tlons  admissible,  and  the  court  did  not  err  in 
excluding  evidence.  The  charge  of  the  court 
which  comes  to  us  certified  in  the  record  was 
a  foil  and  fair  instruction  to  the  Jury  upon 
tbe  various  phases  of  the  case  as  they  were 
dereloped  at  the  trial.  The  evidence  amply 
sustains  the  verdict  of  the  Jury. 

It  appears  that  the  accused  and  the  deceas- 
ed were  engaged  In  the  business  of  trapping 
and  flddng,  and  lived  in  a  small  "shack"  near 


the  Altamaha  river.  A  short  while  before 
the  killing,  accused  stated  to  a  witness  tliat 
Bums  was  a  very  fussy  man;  that  they  had 
had  a  few  words;  that  Bums  would  go  hkto 
the  shanty  of  the  accused,  and  eat  his  ra- 
tions, and,  when  he  said  anything  to  him 
about  it,  Bums  would  curse;  that  he  <tbe  ac* 
ciised)  did  not  want  to  have  any  fuss  with 
anybody,  but  that,  if  Bums  did  not  stop  it, 
accused  was  going  to  put  a  bullet  in  him. 
On  the  night  preceding  the  death  of  Bums» 
he  appeared  at  the  house  of  a  witness  across 
the  river,  about  three-fourths  of  a  mile  from 
the  shack  occupied  by  him  and  the  accused; 
showed  certain  wounds  he  had  received,  and 
from  which  he  appeared  to  have  been  suffer- 
ing greatly;  and  told  this  witness  that  the 
accused  had  shot  him  with  his  (Bums')  gun, 
and  that  he  had  seen  accused  as  he  shot  him 
from  behind  a  tree.  Bums  died  the  next 
morning.  Before  he  died,  and  while  he  was 
conscious  of  his  dying  condition,  he  stated  to 
the  attending  physician,  when  asked  as  to  the 
cause  of  his  death,  that  tiie  accused  had  shot 
him.  Two  other  vdtnesses  testified  that,  a 
day  or  two  after  the  death  of  Bums,  the  ac- 
cused told  them  that  he  had  shot  Bums. 
There  was  further  testimony  as  to  the  char* 
acter  of  the  wound  of  which  Bums  died, 
which  appeared  to  have  been  inflicted  by 
buckshot  and  shot  of  a  smaller  size,  and  that 
the  accused  had  recently  theretofore  bought 
such  ammunition.  The  only  question  in  the 
case  was  as  to  who  fired  the  fatal  shot.  The 
dying  declarations  of  Bums  as  to  the  time 
and  place  of  the  homicide  veere  sufficient  cor- 
roboration of  the  confessions  made  by  the  ac- 
cused to  sustain  a  verdict  of  guilty.  We  have 
carefully  examined  the  evidence,  and  careful 
ly  looked  through  tibe  record  to  ascertain,  even 
independently  of  the  inaccurately  stated  as- 
signments of  error,  whether  there  was  suffi- 
cient evidence  to  Justify  the  conviction,  and 
whether  the  defendant  had  been  legally  con- 
victed. His  case  was  fairly  submitted  to  a 
Jury.  The  Jury  has  pronounced  him  guilty. 
The  trial  Judge  has  approved  his  verdict,  and 
this  court  will  not  control  his  discretion  in  re- 
fusing a  new  trial.    Judgment  affirmed. 


(100  Ofu  346) 
MORGAN  V.  BUST  et  al. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 
Oouxtibs^Claims  Dub  Cubditobs— Ck)MPtJL8oaT 

ASSIOHMBNT. 

Notwithstanding  the  intimation  In  Dottexer 
V.  Bowe,  11  S.  E.  ^6,  84  Ga.  769,  to  the  effect, 
that  one  who  held  an  unpaid  claim  against  a 
county,  which  was  not  for  official  fees  or  salary, 
might,  under  certain  circumstances,  be  oompelleo 
to  assign  such  claim  to  his  own  creditor,  the  bet 
ter  opinion  seems  to  be  that,  if  the  debt  due  hj 
the  county  was  for  public  work,  payment  by  it  tc 
its  creditor  should  not  be  thus  prevented.  l%e 
same  public  policy  which  exempts  a  county  from 
the  process  of  garnishment  forbids  that  it  should 
In  any  manner  be  interfered  with  In  settling  for 
necessary  pablic  work,  even  after  the  same  )u^ 
been  completed.     To  hold  otherwise  would   at 


no 
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least  tend  to  hamper  comities  in  making 
tracts  for  services  beneficial  to  the  pnblic. 
(SyUabns  by  the  Oonrt) 

Error  from  superior  court,  Fulton  county. 
J.  H.  Lumpkin,  Judge. 

Action  by  A.  P.  Morgan  against  R.  S.  Rust 
and  others  to  subject  assets  to  plaintiff's 
Judgment  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.   Affirmed. 

Bdaddoz  &  Terrell,  for  plaintiff  in  error. 
B.  H.  &  a  D.  Hill  and  L.  Z.  Rosser,  for  de- 
fendants in  error. 

FISH,  J.  In  this  case  the  plaintiff  iUed  his 
petition  in  the  superior  court  against  Rust 
and  the  county  of  Fulton,  alleging  that  he 
was  a  Judgment  creditor  of  Rust;  that  Rust 
was  Insolvent;  that  the  coimty  of  Fulton 
owed  Rust  $600  '*for  services  rendered  said 
county  as  an  expert  accountant  to  examine 
the  books  and  accounts  of  the  several  county 
officials  who  handle  and  manage  the  finances 
of  the  county";  that  the  payment  of  this 
sum  to  Rust  had  been  recommended  by  the 
grand  Jury  of  said  county;  that  the  petition- 
er was  wholly  without  remedy  in  law  in  the 
premises;  and  that  the  debt  due  by  the  coun- 
ty to  Rust  was  not,  under  the  law,  exempt 
against  the  payment  of  the  debt  due  the 
plaintiff.  The  plaintiff  prayed  that  the  coun- 
ty, through  its  board  of  county  commission- 
ers, be  (Erected  to  pay  the  $500  which  it 
owed  Rust  into  the  registry  of  the  court; 
that  said  sum  he  adjudged  to  be  subject  to 
the  plaintiff's  execution,  and  be  paid  to  him 
upon  his  Judgment;  that  the  county  be  en- 
Joined  from  paying  the  money  to  Rust,  and 
Rust  be  enjoined  from  disposing  of  his  claim 
against  the  county,  and  from  attempting  to 
collect  it  Further,  that  if  the  coiurt  should 
be  of  opinion  that  said  sum  could  neither  be 
reached  by  garnishment  nor  equitable  peti- 
tion, the  court  should,  by  proper  order  and 
decree,  direct  and  require  Rust  to  assign  and 
transfer  to  the  plaintiff  his  claim  against  the 
county.  A  temporary  restraining  order  was 
granted,  which  was  afterwards  modified  by 
providing  that  it  should  be  revoked  upoif 
Rust's  giving  a  bond  to  conform  to  such  Judg- 
ment as  might  be  rendered  on  the  hearing  of 
the  application  for  injunction.  Subsequent 
to  this,  Rust  gave  such  bond.  By  amendment 
to  the  petition  the  plaintiff  alleged  that  the 
services  rendered  by  Rust  to  the  county  had 
been  fully  performed,  and  that  aU  that  re- 
mained to  be  done  was  the  approval  by  the 
county  of  Rust's  claim,  and  the  payment  of 
the  same.  Process  was  prayed  against  both 
Rust  and  the  county  of  Fulton.  Rust  iUed 
a  demurrer  to  this  petition,  upon  the  ground 
that  on  the  facts,  as  alleged,  the  plaintiff  was 
not  entitled  to  the  relief  prayed  for  against 
him,  nor  against  the  county.  Upon  the  hear- 
mg  for  the  temporary  injunction  the  demurs 
rer  was  sustained,  and  the  injunction  denied, 
to  which  ruling  the  plaintiff  excepted. 

Tliere  is  a  regular  system  provided  by  law 


for  the  levying  of  coonty  taxes  and  the  pay* 
ment  of  county  debts.    If,  upon  the  legal  as- 
certainment, in  a  trial  €i  a  case  of  this  char- 
acter, that  a  county  is  Indebted  in  a  given 
sum  to  the  debtor  of  the  plaintiff  in  the  suit, 
it  can  be,  by  the  mandate  of  the  court,  com- 
pelled to  at  once  pay  that  sum  into  the  regis- 
try of  the  court,  then  a  county  may  be  com- 
pelled, by  the  order  of  the  court,  to  disre- 
gard this  system  in  the  payment  of  its  debts. 
Sections  397  and  404  of  the  PoUUcal   Code 
specify    for    what    purposes    county    taxes 
shall  be  assessed.     Section  306  thereof  pro- 
vides that,   "when  debts  have  accumulated 
agahist  the  county  so  that  100  per  cent  on 
the  state  tax,  or  the  amount  specially  al- 
lowed by  local  law,  cannot  pay  the  current 
expenses  of  the  county  and  the  debt  in  one 
year,   they  shall  be 'paid  off  as  rapidly   as 
possible,  at  least  26  per  cent  every  year." 
Section  405  provides  that,  "as  soon  as  the 
county  tax  is  assessed  for  the  year,  it  shall 
be  done  by  order  of  such  ordinaries  and  en- 
tered on  their  minutes,  which  must  spedty 
the  per  cent,  levied  for  each  specific  purpose.** 
And  where  an  extra  tax  is  levied  the  order 
should  specify  the  object  and  purposes  for 
which  it  is  levied.     Barlow  v.  Ordinary  of 
Sumter  Ck>.,  47  Ga.  639.     Section  407  says 
that  "taxes  raised  for  educational  purposes, 
or  the  support  of  the  poor,  or  any  other  spe- 
cific purpose,  must  be  used  for  such  purposes, 
respectively,  and  none  other."     Section  361 
provides  that  "the  ordhiaries  must  admit  all 
claims  against  their  respective  counties,  and 
every  claim,  or  such  part  thereof  as  may  be 
allowed,  must  be  registered,  and  he  or   his 
clerk  must  give  the  claimant  an  order  on  tbe 
treasurer  for  the   same,   and   in  the   <Mnder 
he  shall  specifically  designate  upon  what  par- 
ticular fund  such  order  is  drawn,  and  out  of 
which  payment  is  to  be  made."    Section  463 
provides  the  order  in  which  the  county  treaa- 
uror  shall  pay  the  debts  of  the  county.    Sec- 
tion 465  declares  that,  'if  any  person  holding 
county  orders  shall  fail  to  present  them  by 
the  first  of  December  of  each  year  to   tbe 
county  treasurer  for  payment,  they  shall  be 
postponed  to  all  orders  which  were  so  pre- 
sented  and  not  paid  for   want  of  funds." 
These  provisions  of  the  Ck)de  are  "of  great 
importance,  and  ordinaries  and  treasurers  wbo 
neglect  to  conform  to  this  salutary  law  are 
greatly  to  blame."    Mitchell  t.  Spear,  39  Ga. 
66,  69.    In  the  case  of  Dotterer  ▼.  Bowe.  84 
Ga.  769,  11  S.  B.  896,  this  court  held  that: 
^'Without   express   authority   by   statute,     a 
county  is  not  subject  to  garnishment     To 
imply  such  authority  is  contrary  to  public 
policy."     In  delivering   the  opinion   of    the 
court  in  that  case,  Blanford,  J.,  said:    **l^e 
think  the  system  provided  by  law  for   tbe 
payment  of  clahns  against  counties  must  he 
adopted  in  all  cases.    We  do  not  think  that 
this  system   can  be  preserved   by  aUowln^ 
counties  to  be  gamishM."     If  this  system 
cannot  be  preserved  by  allowing  counties   to 
be  garnished,  most  assuredly   It  cannot    Im 
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presaiTed  If  a  county,  npon  such  averments 
as  are  contained  tn  this  petition,  can  be  com- 
pelled by  the  court  to  pay  money  due  by  it 
to  one  of  its  creditors  into  the  registry  of  the 
court  This  would  be  equivalent  to  compell- 
ing a  county  to  pay  a  debt  held  against  it 
regardless  of  the  class  of  the  claim,  the  con- 
dition of  the  fund  from  which  it  ought  legally 
to  be  paid,  and  the  order  of  payment  of  coun- 
ty indebtedness,  as  provided  by  law.  This 
cannot  be  done  by  mandamus.  Mitchell  v. 
Speer,  supra.  "A  county  treasurer's  authority 
and  duty  are  governed  by  law,  and  he  cannot 
be  made  to  diverge  from  his  rightful  official 
course  of  action  by  court  orders  at  the  insti- 
gation of  litigants,  in  the  absence  of  statu- 
tory authorization,  and  to  the  detriment  of 
the  public  welfare,  any  more  than  a  state 
officer  could  thus  be  turned  from  the  line  of 
his  public  duty."  Wap.  Attachm.  (2d  Ed,)  § 
433.  The  Judge  of  the  superior  court  has  no 
more  authority  to  disregard  the  system  es- 
tablished by  law  for  the  payment  of  claims 
against  counties  than  the  ordinary,  the  coun- 
ty commissioners,  or  the  county  treasurer. 
The  law  has  placed  the  responsibility  for  the 
carrying  out  of  this  system  upon  the  respec- 
tive county  officials  charged  with  its  enforce- 
ment and  preservation,  and  the  Judge  of  the 
superior  court  has  no  authority,  by  a  peremp- 
tory order,  to  interfere  with  it.  If  to  this 
view  of  the  case  it  should  be  suggested  that 
the  court  need  not  pass  such  an  order  as  is 
asked  for  in  this  case  until  it  has  Judicially  as- 
certained, by  a  trial  of  the  case,  that  the 
county  can  be  com];>elled  to  pay  the  money 
Into  court  without  affecting  or  disarranging 
the  system  provided  by  law  for  the  payment 
of  county  debts,  a  sufficient  reply,  in  the  pres- 
ent case,  would  be  that  there  is  no  allegation 
of  this  character  in  the  petition,  nor  even  a 
suggestion  or  intimation  to  this  effect,  but  the 
petition  shnply  prays  that  the  coun^  be  di- 
rected to  pay  the  money  due  by  it  to  Rust 
Into  the  registry  of  the  court  But  suppose 
the  petition  called  upon  the  county  to  show 
cause  why  it  should  not  pay  the  sum  which 
the  plaintiff  dahns  it  owes  Rust  into  the 
registry  of  the  court  Then  all  the  considera- 
tions affecting  public  policy  which  in  cases 
of  attempted  garnishment  exempt  a  county 
from  being  "burdened  with  care  and  atten- 
tion respecting  suits  in  which  the  public,  as 
such,  has  no  interest"  (Bom  v.  Williams,  81 
6a.  798,  7  S.  B.  868),  would  apply  to  a  case 
of  this  character.  In  Holt  v.  Bzperience,  28 
Ga.  113,  and  again  'in  McLellan  v.  Young, 
54  6a.  399,  this  court  decided  that  a  mu- 
nicipal corporation  is  not  liable  to  be  gar- 
nished for  the  salaries  of  its  officers.  And  in 
Leake  v.  Lacey,  96  6a.  747,  22  S.  E.  665,  it 
was  decided  that  it  is  not  subject  to  be  gar- 
nished for  mon^  due  by  it  to  a  contractor  for 
constructing  public  work,  although  such  work 
had  been  fully  completed  before  the  garnish- 
ment was  served.  In  the  case  in  54  6a.,  Mc^ 
Gay,  J.,  says:  "The  exemption  is  not  for  the 
benefit  of  the  officer,  but  because  the  public 


is  not  to  be  harassed  and  inconvenienced  by 
petty  suits  In  the  shape  of  garnishments,  and 
the  efficiency  of  its  servants  interfered  with 
by  any  uncertainty  whether,  when  the  salary 
Is  due,  it  will  be  paid.'*  In  speaking  of  the 
established  rule  which  exempted  the  salaries 
of  such  officers  from  garnishment,  he  says: 
"The  protection  was  not  to  the  officer,  but  to 
the  public,  and  was  intended  to  prevent  con- 
fusion and  petty  litigation,  and  to  secure  to 
the  public  the  faithful  and  diligent  perform- 
ance of  official  duties  by  its  officers."  The 
reasons  for  exempting  a  municipal  corpora- 
tion from  process  of  garnishment  are  also 
well  and  forcibly  stated  by  Lumpkin,  J.,  in 
the  opinions  In  Connolly  v.  Thurber  Whyland 
Co.,  92  6a.  651,  18  S.  E.  1001,  and  Leake  v. 
Lacey,  supra,  and  are  applicable  to  the  pres- 
ent case.  In  City  of  Erie  v.  Knapp,  29  Pa. 
St  175,  Knox,  J.,  delivering  the  opinion,  says: 
"The  performance  of  public  duties  is  suffi- 
ciently difficult  on  the  part  of  fiscal  officers, 
without  further  complicating  them  by  requir- 
ing such  officers  to  become  parties  to  questions 
and  rights  litigated  in  our  courts  of  Justice.*' 
In  Bulkley  v.  Eckert,  3  Pa.  St  369,  money 
due  a  school  teacher  was  attached  in  the 
hands  of  the  treasurer  of  a  township  board 
of  school  directors.  The  supreme  court  of 
Pennsylvania  decided  that  this  could  not  be 
done,  and  in  the  opinion  in  the  case,  delivered 
by  Seargent  J.,  it  is  said:  "6reat  public 
inconvenience  would  ensue  if  money  could  be 
thus  arrested  in  the  hands  of  officers,  and 
they  be  made  liable  to  all  the  delay,  the  em- 
barrassment and  trouble,  that  would  ensue 
from  being  stopped  in  the  routine  of  their 
business,  compelled  to  appear  in  court,  employ 
counsel,  answer  hiterrogatorles,  as  well  as 
take  care  that  the  proceedings  are  regularly 
carried  on."  In  City  of  Mobile  v.  Bowland,  28 
Ala,  498,  where  It  was  decided  that  "process 
of  garnishment  does  not  lie  against  a  public 
municipal  corporation  to  subject  the  salary  of 
one  of  Its  police  officers,"  Chilton,  C.  J.,  said: 
"This  Is  a  public  municipal  corporation.  Its  offl)- 
cers  are  public  servants,  and  the  public  is  en- 
titled to  their  services  in  the  discharge  of  their 
duties.  If  they  could  be  made  parties  to  con- 
troversies between  debtor  and  credit6r,^If 
these  officers  may  be  summoned  to  attend  any 
and  all  of  the  courts  having  cognizance  of 
garnishments  throughout  the  state,  and  are 
to  appear  in  person  at  the  bar,  awaiting  such 
trials,  on  pahi  of  having  Judgment  by  default 
go  against  the  corporation,~the  public  inter- 
est must  necessarily  suffer."  In  McDougal  v. 
Supervisors,  4  Minn.  184  (Gil.  130),  where 
garnishment  proceedings  were  commenced 
against  a  county,  Flandrau,  J.,  delivering  the 
opinion,  says:  "The  varied  relations  which 
such  bodies,  through  their  officers,  hold  to- 
ward individuals  as  their  debtors,  would  ren- 
der them  liable  to  be  constantly  attacked 
with  such  process,  and  would  very  materially 
embarrass  them  In  the  performance  of  their 
official  duties.  If  they  are  subject  to  such 
suits,  they  are  bound  to  give  them  the  same 
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attention  which  Is  required  of  private  Indl- 
▼iduals;  and  this  would  Inyolve  their  attend- 
ance upon  distant  courts,  and  the  consequent 
absence  from  their  respective  offices.  ♦  ♦  • 
Public  policy  cannot  tolerate  such  an  obstacle 
to  the  exercise  of  official  duties  as  this  rule 
would  necessarily  be,  should  it  be  allowed  to 
obtain."  From  these  decisions,  and  many  oth- 
ers that  might  be  quoted  to  the  same  effect, 
we  are  of  opinion  that  the  county  commis- 
sioners of  Fulton  ought  not  to  be  compelled 
to  appear  in  court  to  answer  a  petition  of  this 
character,  where  they  might,  and  probably 
would,  for  the  protection  of  the  county  and 
themselves,  have  to  take  part  in  the  litigation. 
We  are  clearly  of  opinion  that  the  county 
oommlsslonerB  could  not  have  been  legally 
compelled,  by  order  of  the  court,  to  pay  any 
money  which  the  county  of  Fulton  may  have 
owed  Rust  into  the  registry  of  the  court. 

The  next  question  is  whether  or  not  Rust 
could  be  compelled  by  the  court  to  assign  or 
transfer  his  claim  against  the  county  to  his 
Judgment  creditor,  the  plaintiff.  While,  from 
the  standpoint  of  the  public  interest,  the  argu- 
ment against  the  authority  of  the  court  to 
compel  him  to  make  the  assignment  or  trans- 
fer asked  for  Is  not  altogether  as  strong  as 
the  one  against  the  proposition  that  we  have 
Just  been  considering,  we  think  that  the  same 
public  policy  which  exempts  a  county  from 
process  of  garnishment  forbids  that  It  should, 
in  any  manner,  be  interfered  with  by  the 
courts  in  settling  for  necessary  public  work, 
even  after  the  same  has  been  completed;  and 
that  to  hold  otherwise  would  at  least  tend  to 
hamper  counties  in  making  contracts  benefi- 
cial to  the  public.  In  Born  v.  Williams,  81 
Ga.  796,  7  S.  B.  868,  Chief  Justice  Bleckley, 
on  page  798,  81  Ga.,  and  page  869,  7  S.  B.,  in 
speaking  of  the  decisions  of  the  courts  of 
this  country  which  hold  that  municipal  cor- 
porations are  not  subject  to  the  process  of 
garnishment,  says:  '*The  strength  of  the 
argument,  as  commonly  presented,  involves 
two  considerations  affecting  public  policy. 
The  first  is  that  officers  charged  with  munici- 
pal functions  should  devote  their  time  and 
labor  to  the  public  service,  and  not  be  burden- 
ed with  care  and  attention  respecting  suits 
.  In  which  the  public,  as  such,  has  no  interest. 
[This  consideration  we  have  already  discuss- 
ed.] •  ♦  •  The  second  consideration  Is 
that  to  arrest  or  delay  payments  by  a  city 
for  labor,  services,  or  supplies  would  serious- 
ly disturb,  and  sometimes  wholly  obstruct,  its 
arrangements  for  procuring  these  necessaries, 
lead  to  frequent  changes  of  employes  and 
contractors,  cause  unfinished  work  to  be 
abandoned  or  suspended  for  lack  of  prompt 
payment,"  etc  It  is  to  the  Interest  of  the 
public  that  the  several  counties  of  the  state 
should  have  the  largest  field  possible  from 
which  to  select  competent,  reliable,  and  skill- 
ed men  to  perform  services  which  are  Intend- 
ed to  be  for  the  public  benefit  If  one  who 
has  performed  such  services  for  a  county 
can  be,  at  the  Instance  of  his  creditor,  com- 


pelled to  transfer  his  claim  for  compensation 
fbr  such  services  to  such  creditor,  then  per- 
sons who  are  so  unfortunate  as  to  be  In  debt 
are  not  likely  to  apply  for  such  public  em- 
ployment, nor  to  accept  it  if  tendered  to 
them;  for  the  apprehension  that  some  vigil- 
ant and  wideawake  creditor  may  step  In  and 
collect  the  amount  which  may  be  due  him  by 
the  county  will  be  reasonably  certain  to  pre- 
vent a  person  so  situated  from  seeking  or 
accepting  employment  by  the  public  officials. 
So  that  the  counties  of  the  state-especially 
those  which  have  comparatively  few  inhabit- 
ants—might be,  at  times,  greatly  hampered 
in  their  effotts  to  obtain  the  kind  of  services 
which  the  public  Interest  might  require;  and 
competition  being,  by  this  means,  lessened, 
they  might  have  to  pay  more  for  the  same 
quality  of  services  than  they  otherwise 
would.  In  the  same  way,  and  for  the  same 
reasons,  they  might  be  greatly  embarrassed 
in  making  contracts  for  public  Improvements 
and  for  necessary  supplies.  Under  our  law, 
much  the  greater  portion  of  the  work  in  the 
way  of  public  Improvements  by  counties, 
such  as  the  building  of  court  houses,  jails, 
bridges,  poor  houses,  and  the  like,  and  in 
repairing  the  same,  is  let  out,  by  the  proper 
county  authorities,  to  the  lowest  bidder;  and 
it  is  to  the  Interest  of  the  public  that  all 
those  who  would  make  competent  and  reli- 
able contractors  for  such  work  should  bid  fbr 
the  same.  In  addition  to  these  considera- 
tions, it  appears  from  the  allegations  of  the 
petition  that  the  amount  due  by  the  county 
to  Rust  was  "for  services  rendered  said  coun- 
ty as  an  expert  accountant  to  examine  the 
books  and  accounts  of  the  several  county  offi- 
cials who  handle  and  manage  the  finances  of 
the  county,"  and  that  **the  payment  of  this 
sum  to  the  said  Rust  was,  by  the  grand  Jury, 
recommended  on  January  27,  1806."  From 
these  allegations  it  Is  evident  that  the  services 
rendered  by  Rust  were  such  as,  under  the 
law  of  this  state,  ordinarily  devolve  on  the 
grand  Jury,  and  are  usually  performed  by 
that  body.  The  law  makes  it  the  duty  of  the 
grand  Jury  to  inspect  and  examine  the  offices, 
books,  papers,  etc.,  of  certain  county  officers. 
To  assist  the  grand  Jurors  in  the  discharge  of 
these  public  and  Important  duties,  they  are 
authorized  to  appoint  one  or  more  citizens  of 
the  county  to  perform  certain  of  these  duties 
for  them  during  the  vacation  of  the  superior 
court.  Pen.  Code,  §8  836,  837.  Such  persons, 
by  virtue  of  such  appointment,  have  certain 
powers  conferred  upon  them.  Pen.  Code,  { 
838.  Such  persons,  so  appointed,  for  the 
purposes  of  their  employment,  take  the  place 
of  the  grand  Jurors  themselves,  the  grand 
Jury  performing  these  duties  through  these 
citizens.  During  the  time  of  their  employ- 
ment, and  while  engaged  In  this  service,  they 
are,  for  this  purpose,  public  officers.  In  the 
language  of  the  trial  Judge  In  this  case,  *7he 
compensation  of  such  persons  is  not  an  ordi- 
nary debt,  but  in  the  nature  of  a  salary;  and 
It  Is  an  expense  of  discharging  a  governmen- 
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tal  fanetloiL'^  And  he  forcibly  adds,  "If  the 
county  can  be  Interfered  with  in  i^aylng  such 
oiBcial  expenses,  the  Salaries  of  officers  might 
as  well  be  attached  in  the  same  way."  We 
do  not  think  that  it  would  be  seriously  con- 
tended that,  if  the  duty  performed  by  Rust 
In  this  case  had  been  performed  by  the  grand 
jury,  through  a  committee  of  its  members, 
duly  appointed  by  that  body,  the  per  diem 
earned  by  any  member  of  such  committee 
while  performing  this  public  duty  could  be 
seized  by  the  superior  court,  and  paid  to  a 
creditor  of  such  grand  Juror,  or  that  the  court 
could  compel  the  grand  Juror  himself  to  pay 
this  part  of  his  compensation  to  such  creditor. 
While  it  is  not  clear  from  the  allegations  of 
the  petition  whether  Bust  was  appointed  and 
employed  by  the  grand  Jury  or  not,  from 
the  statement  in  the  petition  that  the  grand 
Jury  had  recommended  the  payment  of  the 
amount  due  him,  and  the  further  considera- 
tion that  the  services  rendered  by  him  were 
such  as  the  law  devolres  upon  the  grand 
jury,  and  that  the  grand  Jury  was  specially 
authorized  by  the  law  to  make  such  an  ap- 
pointment, this  seems  highly  probable.  B^t, 
as  the  petition  states  that  the  recommenda- 
tion of  the  grand  Jury  for  the  payment  of 
Rust  for  these  services  *'wiU  be  found  of  rec- 
ord in  this  court,"  we  presume,  from  the 
reasons  given  by  the  trial  Judge  for  his  de- 
cision, that  he  ascertained  from  the  record 
that  Rust  was  appointed  and  employed  by 
the  grand  Jury.  If  he  was  employed  by  the 
grand  jmry  to  discharge  this  Important  pub- 
lic duty,  which  the  grand  Jury  would  other- 
wise have  had  to  perform,  he  would  be,  while 
engaged  in  this  employment,  simply  a  sub- 
stitute for  a  committee  from  the  grand  Jury, 
doing  the  same  work  which  is  ordinarily  per- 
formed by  the  grand  Jury.  Such  being  the 
case,  we  do  not  see  why  his  salary  for  these 
services  would  not  be  as  fully  protected  from 
the  process  of  garnishment,  or  any  substitute 
therefor,  as  that  of  a  grand  Juror.  Whether 
he  was  appointed  and  employed  by  the  grand 
Jury  or  not,  he  evidently  rendered  services  to 
the  county  of  Fulton  which  ordinarily,  by 
the  laws  of  this  state,  fall  to  the  lot  of  grand 
Jurors;  and  the  expense  Incurred  by  the 
county  for  such  services  was,  in  the  apt  lan- 
guage of  the  Judge  who  tried  the  case  below, 
"an  expense  of  discharging  a  governmental 
function."  For  these  reasons,  in  addition  to 
the  ones  already  given,  we  think  it  might  be 
safely  held  that  the  salary  earned  by  Rust 
in  this  matter  was  neither  subject  to  the 
process  of  garnishment  nor  liable  to  be  im- 
pounded in  court,  in  order  that  his  creditor 
might  reach  it,  and  have  it  appropriated  to 
the  payment  of  his  debts;  and  that  Rust 
could  not,  himself,  be  compelled  to  transfer 
his  claim  against  Fulton  county  to  his  credit- 
or. The  intimation  by  this  court  in  Dotterer 
▼.  Bowe,  84  6a.  768,  11  S.  E  806,  that  one 
who  held  an  unpaid  claim  against  a  county, 
which  was  not  for  official  fees  or  salary, 
might,  under  certain  circumstances,  be  com- 


pelled to  assign  such  dalm  to  his  own  credit- 
or, seems  to  have  been  based  upon  the  decis- 
ion of  the  supreme  court  of  Minnesota  in  the 
case  of  EInight  v.  Nash,  22  Minn.  454,  whidi 
is  the  only  case  to  which  our  attention  has 
been  called,  or  that  we  have  been  able  to 
find,  where  such  a  ruling  has  been  made. 
That  case  arose  under  the  statute  of  Minne- 
sota authorizing  supplemental  proceedings 
after  Judgment,  and,  in  the  language  of  the 
court  in  that  case,  "The  statute  expressly  au- 
thorizes the  Judge  to  make  an  order,  not  only 
directing  such  property  of  the  Judgment 
debtor  as  is  not  exempt  from  execution,  in 
the  hands  of  either  himself  or  any  other  per- 
son, to  be  applied  toward  the  satisfaction  6f 
the  Judgment,  except  certain  specified  earn- 
ings of  the  debtor,  but  also  any  property  due 
to  such  Judgment  debtor."  The  statute  also 
provided  for  the  appointment  of  a  receiver. 
The  trial  Judge  ordered  the  defendant  debtor 
to  give  the  plaintiff  an  order  upon  the  city 
of  St  Paul  for  the  payment  of  his  Judgment 
out  of  any  moneys  owed  by  it  to  said  debtor, 
in  default  of  which  the  order  was  to  operate 
as  an  assignment  of  the  claim  to  the  plaintiff, 
who  was  appointed  receiver,  and  upon  ap- 
peal the  supreme  court  affirmed  the  Judg- 
ment In  so  far  as  that  decision  is  supported 
by  the  statutory  law  of  Minnesota,  it  is  not 
applicable  in  this  state,  where  we  have  no 
statute  authorizing  supplemental  proceedings 
after  Judgment  To  the  extent  that  it  holds 
that  the  reasons  upon  which  the  rule  that  a 
debt  due  from  a  municipal  corporation  can- 
not be  reached  by  process  of  garnishment 
"have  no  application  to  an  order  of  this  kind," 
we  do  not  thhik  it  should  be  followed  by  this 
court;  for,  as  has  been  seen,  we  are  of  opin- 
ion that  there  are  considerations  of  public 
policy  which  support  the  rule  as  to  garnish- 
ments which  are  equally  applicaUe  to,  and 
should  prevent  the  granting  of,  the  kind  of 
an  order  which  the  plaintiff  sought  to  obtain 
from  the  court  in  this  case.  Judgment  af- 
firmed. 


(100  aa.  659) 
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(Supreme  Oourt  of  Georgia.    March  29,  1897.) 

HOMIOIDK  — ChANOB  OV  VSNtTB— DtINO  DBCLAKA- 

TION8— EviDBXCB— New  Tbiau 

1.  Under  the  evidence  contained  in  the  record, 
the  trial  jadge  did  not  abuse  his  discretion  In 
refusing  to  grant  a  change  of  venue. 

2.  A  declaration,  made  by  one  in  extremis, 
who  is  conscious  of  liis  condition,  to  the  effect 
that  a  person  afterwards  Indicted  for  his  homi- 
cide had  "shot  him  down  like  a  dog,"  is  a  state- 
ment of  a  fact,  and  not  the  mere  expression  of 
an  opinion,  by  the  person  maldng  the  declaratioa, 
and  18  admissible  m  evidence  as  a  dying  declara- 
tion. 

8.  When,  on  the  trial  of  a  person  indicted  for 
a  homicide,  it  becomes  a  material  inquiry  as  to 
whether  a  person  slain  had  fired  his  pistol  in  the 

Srogress  of  a  rencounter  which  resulted  in  his 
eath,  it  Is  competent  to  prove,  by  a  witd^ss 
who  rooke  from  her  own  knowledge,  that  the  de- 
ceased was  accustomed  to  carry  the  hammer  of 
his  pistol  on  an  empty  cartridge.    Such  evidence 
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b  admfanible  to  tftftbllah  a  habit  of  the  deceased, 
not  as  direct  eyldence  of  the  fact  in  issue,  but 
88  a  persuasiTe  and  legitimate  supporting  cir- 
cumstance to  be  considered  by  the  jury  in  deter- 
mining whether  the  pistol  foond  in  that  condi- 
tion had  in  fact  been  fired. 

4.  It  is  within  the  discretion  of  the  trial 
jndge,  after  the  accused  has  concluded  the  intro- 
duction of  his  evidence,  to  permit  the  solicitor 
general  to  introduce  further  testimony,  either  in 
rebuttal  of  the  evidence  offered  by  the  accused, 
CIS  in  corroboration  or  confirmation  of  witnesses 
introduced  on  behalf  of  the  state. 

5.  The  alleged  newly-discovered  evidence,  be- 
ing such  as  on  another  trial  ought  not  to  change 
the  result,  does  not  require  the  grant  of  a  new 
trial. 

6.  Hie  verdict  was  amply  supported  by  the 
evidence,  and  there  was  no  error  in  refusing  a 
new  trial. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Henry  White  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

O.  J.  Thornton,  G.  E.  Thomas,  and  A.  E. 
Thornton,  for  plaintiff  in  error.  S.  P.  Gil- 
bert, SoL  Gen.,  and  J.  H.  Worrill,  for  the 
State. 


ATKINSON,  J.  Henry  White  was  indict- 
ed in  Muscogee  superior  court  for  the -of- 
fense of  murder;  the  indictment  alleging  the 
homicide  of  William  Jackson  by  him  on  the 
14th  day  of  October,  1896.  On  the  18th  day 
of  November  thereafter  the  case  came  on 
for  trial,  and  the  defendant  moved  the  court 
to  grant  a  change  of  venue,  upon  the  ground 
that,  in  consequence  of  the  strong  local  prej- 
udice existing  in  the  county  of  Muscogee 
against  him,  he  could  not  obtain  a  fair  trial 
in  that  county.  Upon  the  hearing  of  this 
motion  a  number  of  witnesses  were  sworn, 
and,  in  addition  to  their  testimony,  much 
documentary  evidence,  consisting  of  extracts 
from  the  daily  papers  in  the  city  of  Columbus 
immediately  following  the  homicide,  were  in- 
troduced in  evidence.  The  testimony  shows 
that  at  the  time  of  the  homicide  there  was 
intense  feeling  in  the  city  of  Columbus 
against  the  accused,  but  even  the  witnesses 
who  swore  in  his  behalf  testified  that  the 
public  mind  had  undergone  a  change;  that 
this  excitement  had,  to  great  extent,  abated; 
and  that  in  their  opinion  the  accused  could 
be  fairly  and  properly  tried  in  the  county  of 
Muscogee.  The  trial  Judge  overruled  the  mo- 
tion for  a  change  of  venue,  proceeded  with 
the  ti'ial,  and  impaneled  the  Jury  without  ex- 
hausting the  list  of  names  of  persons  in  the 
Jury  box  who  were  subject  to  Jury  duty.  Up- 
on the  trial  it  was  shown  that  because  of 
some  difficulty  in  which  J.  A.  White,  the 
father  of  the  accused,  became  engaged  in  the 
morning,  both  he  and  the  accused  were  sum- 
moned by  certain  members  of  the  police  force 
to  appear  in  the  recorder's  court.  Upon  this 
provocation,  and  none  other  so  far  as  the  rec- 
ord discloses,  both  J.  A.  White  and  the  ac- 
cused became  very  much  enraged  and  in- 
censed against  the  police  force  of  the  city 


of  Columbus.  Thegr  proceeded  to  arm  them- 
selves,—the  father  with  a  rifle,  and  the  ac- 
cused with  a  pistol;  and,  after  purchasing 
anununition  with  which  to  load  their  weapons. 
they  went  down  to  a  barroom  upon  one  of 
the  principal  streets  in  the  city.  They  there 
discussed  in  the  presence  of  others  the  fact 
that  they  expected  to  have  some  serious  diffi- 
culty, and  expressed  great  indignation  against 
the  members  of  the  police  force  generally,  and 
against  the  deceased  In  particular.  As  they 
left  this  saloon  and  came  upon  the  sidewallL, 
they  met  two  policemen,  and  instantly,  with- 
out further  provocation  or  warning,  the 
father  presented  his  rifle  and  shot  down  one 
of  them.  The  other  policeman,  who  was  the 
person  for  whose  murder  the  accused  was  in- 
dicted, retreated  down  the  street,  and  took 
refuge  behind  the  comer  of  the  barroom,  he 
standing  in  another  street  The  accused  re- 
turned to  the  barroom,  and  ran  to  the  side 
entrance  thereto,  reached  the  street  In  which 
the  policeman  had  taken  refuge,  and  from 
the  rear  fired  a  pistol  shot,  striking  him.  l%e 
deceased  ran  around  the  comer,  and  there 
encountered  J.  A.  White,  who  also  shot  him. 
The  accused  and  his  father  then  moved  over 
to  the  middle  of  the  street,  and  observing  that 
Jackson,  the  deceased,  had  not  expired,  called 
the  attention  of  his  father  to  that  fact,  who 
turned  and  immediately  fired  upon  him  as  he 
lay  prostrate  upon  the  ground.  Inflicting  upon 
him  another  wound.  Both  father  and  son 
then  fled,  and  in  the  effort  to  apprehend  the 
former  he  was  slain.  The  latter  took  refuge 
in  the  state  of  Alabama,  but  was  subsequent- 
ly apprehended  and  brought  back  for  triaL 
Jackson,  the  deceased,  made  a  dying  declara- 
tion in  which  he  stated  that  the  accused  had 
^'shot  him  down  like  a  dog,"  repeating  that 
expression.  It  appeared  that,  when  the  de- 
ceaaed  was  removed  from  the  place  where 
he  had  fallen,  he  had  a  pistol  in  his  posses- 
sion, the  hanuner  resting  upon  an  empty  cart- 
ridge. There  was  some  evidence  that  during 
the  progress  of  the  difficulty  the  deceased  had 
fired  his  pistoL  Upon  this  question  there 
was  a  conflict  in  the  evidence.  Upon  the 
trial  of  the  accused  the  wife  of  the  deceased 
was  permitted  to  testify  (over  the  objection 
of  the  accused  that  such  testimony  was  hrele- 
yant  and  hearsay)  that  she  had  seen  the  pis- 
tol of  the  accused  on  the  day  of  the  homicide, 
and  that  at  that  time  the  pistol  was  in  the 
same  condition  as  when  It  was  found  after 
the  killing;  that  it  waa  the  custom  of  the 
deceased  so  to  carry  his  pistol,  and  he  had 
oiled  the  pistol  that  morning,  and  spoken 
of  it 

The  accused  was  convicted,  and  moTed  for  a 
new  trial:  (1)  Upon  the  general  grounds  that 
the  verdict  was  contrary  to  law,  contrary  to 
evidence,  and  without  evidence  to  support  it 
(2)  Upon  the  further  ground  that  the  court 
over  objection  of  the  accused,  permitted 
Means  Brannon,  a  witness  for  the  state,  to 
testify  as  follows:  "I  saw  Mr.  Will  Jackson 
the  day  he  was  shot.     I  saw  him  at  the  Ver* 
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noh  Hot^  In  Ooltimbili»  Ga.  He  aald  he  did 
not  expect  to  get  w^L  He  ealled  me  over 
to  the  bed,  and  said,  'Mr.  Brannon,  that 
yonng  boy  shot  me  down  like  a  dog,  shot  me 
down  Uke  a  dog*  (repeating  It).  He  [Jackson]* 
did  not  say  whether  he  shot  or  not.'*  The 
objection  was  that  this  was  the  opinion, 
statement,  conclusion,  and  declaration  of 
Jackson,  and  that.  In  order  for  a  dying  dec- 
laration to  go  to  the  Jury,  It  should  be  a  state- 
ment of  a  fact  which  Is  a  part  of  the  res 
geetse.  (3)  Farther,  becanse  the  wife  of  Wil- 
liam Jackson,  as  a  witness,  was  permitted  to 
testify,  over  the  objection  that  the  same  was 
hearsay  and  Illegal  and  did  not  show  the 
condition  of  the  pistol  at  the  time  of  the 
homldde,  that  she  identified  the  pistol  as 
that  of  the  deceased;  that  she  last  saw  It  on 
the  morning  before  he  was  shot  In  the  even- 
ing, be  haying  then  pnt  It  Into  his  pocket  by 
her  bedside  where  she  lay  In  bed,  sick;  that 
all  the  chambers  were  loaded  bnt  one;  he  al- 
ways carried  It  on  an  empty  cartridge;  that 
he  had  oiled  the  pistol  that  day,  and  pnt  that 
in,  and  spoke  of  It  when  he  put  It  In.  (4) 
Further,  because,  after  the  state  had  closed 
Its  case,  and  defendant  had  submitted  testi- 
mony, together  with  his  statement,  and 
closed,  the  state  ofTered  six  witnesses,  who 
were  named.  To  the  testimony  of  each  of 
said  witnesses  being  admitted,  accused  ob- 
jected on  the  ground  that  the  testimony  of 
none  of  said  witnesses  was  In  rebuttal  of 
anything  that  he  had  brought  out,  or  that 
had  been  brought  out,  and  testimony  offered 
and  submitted  by  him  was  in  rebuttal  of  the 
state's  testimony.  (5)  Further,  because  of 
newly-discovered  evidence— First,  of  Dr. 
Sims,  a  witness  of  high  character,  who 
would  testify  that  the  deceased,  Jackson, 
stated  to  him  soon  after  he  had  been  shot 
that  he  fired  one  shot  at  White;  second,  be- 
cause of  the  newly-discovered  testimony  of 
R.  B.  Coleman,  who  was  likewise  shown  to 
be  a  witness  of  good  character  and  credibil- 
ity, who  would  testify  that  he  was  close  to 
J.  A.  White  (who  was  the  father  of  the  ac- 
cused, and  who  took  a  most  prominent  part 
in  the  shooting),  and  saw  him  with  his  gun 
raised  and  aiming  as  though  he  was  going  to 
shoot;  that  witness  shouted  at  J.  A.  White, 
''Don't  shoot  him,  as  you  have  already  killed 
blm;"  that  said  White  cut  his  eye  around  to 
see  whence  came'  the  exclamation,  and  fired 
at  Jackson;  that  witness  never  heard  Henry 
White  say  anything  to  his  father,  J.  A.  White, 
in  r^;ard  to  shooting  him  again;  that  he  saw 
£[enry  White  standing  at  the  comer  of  Ram- 
sey's building,  and  J.  A.  \vhlte  was  standing 
on  Thirteenth  street,  near  the  street-car 
track.  Upon  the  hearing  of  this  motion  for 
new  trial,  the  circuit  judge  overruled  it,  and 
error  is  assigned  upon  that  ruling. 

1.  Prior  to  the  passage  of  the  act  approved 
December  17,  1886,  It  was  necessary  that  the 
trial  judge  should  examine  all  persons  In  the 
county  where  the  crime  was  committed,  wBo 
vrere  liable  to  serve  on  juries,  before  the 


venue  of  a  criminal  case  could  be  changed 
to  a  county  other  than  that  wherein  the  of- 
fense was  alleged  to  have  been  committed. 
That  act  Institutes  a  new  order  of  things, 
and  now  it  is  competent  for  the  judge  of  the 
superior  court,  in  any  criminal  case»  to 
change  the  venue  of  the  trial  of  such  case 
whenever,  In  his  judgment,  an  Impartial  trial 
cannot  be  had  in  the  county  where  the  crime 
was  committed.  In  order  to  ascertain 
whether  such  trial  can  be  there  had.  It  is 
competent  for  him  to  hear  the  testimony  of 
witnesses,  oral  or  upon  affidavit,  and,  as 
well,  to  hear  any  other  evidence  which  may 
be  competent  and  relevant  The  law  leaves 
this  matter  largely— we  might  say  almost 
entirely— in  the  discretion  of  the  trial  judge. 
It  imposes  upon  him  the  responsibility  of 
making  this  examination,  and  this  court  has 
no  power  to  control  his  discretion  with  re- 
spect to  such  matters  unless  it  has  been 
plainly  and  manifestly  abused.  We  are  not 
prepared  to  say,  from  our  point  of  obser- 
vation, that  the  public  mind  in  the  county 
of  Muscogee  was  in  such  a  state  as  that 
the  accused  could  not  obtain  a  fair  and  im- 
partial trial.  The  circuit  judge  was  there, 
present  upon  the  scene  of  the  trial.  He  had 
the  opportunity  of  observing  the  manifesta- 
tions of  the  public  temper.  He  heard  the 
witnesses  who  swore  upon  that  Issue,  and 
certainly  had  a  much  better  opportunity 
than  the  members  of  this  court  could  have 
of  determining  whether  the  accused  could' 
get  a  fair  and  impartial  trial.  It  is  not  at 
all  improbable,  had  some  of  the  members  of 
this  court  been  presiding  upon  the  trial,  that 
they  would  have  directed  a  change  of  venue. 
There  was  nothing,  however,  in  the  evidence 
which  comes  to  us  in  the  record,  that  will 
warrant  us  in  saying  that  such  change  was 
absolutely  demanded  in  furtherance  of  the 
public  justice;  and  therefore,  inasmuch  as 
the  trial  judge,  In  the  exercise  of  his  discre- 
tion, saw  proper  not  to  give  the  case  that 
direction,  this  court  will  not  undertake  to 
control  his  discretion. 

2.  The  court  did  not  err  In  admitting  the 
dying  declarations  of  which  complaint  Is 
made.  According  to  the  provisions  of  our 
Ck>de,  I  3781,  ''Dying  declarations,  made  by 
any  person  in  the  article  of  death,  who  is 
conscious  of  his  condition,  as  to  the  cause  of 
his  death  and  the  person  who  killed  him, 
are  admissible  in  evidence  in  a  prosecution 
for  the  homicide."  The  question  in  this 
case  is  upon  the  substance  of  the  sayings  ad- 
mitted In  evidence.  Dying  declarations  be- 
long to  that  class  of  evidence  which  are  ad- 
mitted from  the  necessity  of  the  case.  They 
are  like  confessions,  in  the  respects  that  they 
should  be  received  with  great  care,  and 
weighed  with  caution.  They  are  suscepti- 
ble of  being  easily  misunderstood,  and  in- 
ferences drawn  from  them  are  sometimes 
exaggerated  so  as  to  give  them  a  value  In 
the  mind  of  the  jury  far  beyond  their  de- 
serts.   This  circumstance,  however,  does  not 
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go  to. the  eompetenc7r  but  to  the  credit,  of 
dying  decUratioiuL  In  the  enee  of  WUkeiv 
■on  T.  State,  91  Oa.  788,  17  8.  B.  090,  this 
court,  baying  under  review  section  3781  of 
the  Code,  aboye  quoted,  ruled:  'In  our  opin- 
ion, the  words  'as  to  the  cause  of  his  death' 
are  sufficiently  broad  to  include  all  relevant 
facts  embraced  in  the  res  gestsB  of  the  homi- 
cide. The  object  of  the  law  in  permitting 
such  declarations  to  be  received  would  be 
defeated  if  they  were  confined  to  the  imme- 
diate physical  cause  of  the  death,  and  the 
name  of  the  slayer.  The  conversation  or 
conduct  of  the  parties  at  and  immediately 
preceding  the  homicide,  and  constituting  the 
res  gestse  of  the  occurrence,  such  as  a  wit- 
ness would  be  permitted  to  relate,  may,  we 
think,  be  proved  by  the  dying  declarations 
of  the  person  killed."  According  to  this  ex- 
position of  the  section  of  the  €k>de  above  re- 
ferred to,  these  dying  declarations  were 
competent,  provided  they  did  not  amount  to 
the  mere  expression  of  an  opinion  by  the 
deceased  as  to  the  cause  and  manner  of  his 
death.  The  rule  of  law  is  that  a  dying 
declaration,  to  be  admissible,  must  consist 
of  a  statement  of  a  matter  of  fact,  and  a 
declaration  which  amounts  to  the  mere  ex- 
pression of  an  ophiion  by  the  person  mak- 
ing it  should  not  be  received  in  evidence.  In 
the  course  of  our  examination  of  the  author- 
ities upon  that  subject,  we  find  a  well-rea- 
soned case  cited  in  the  second  volume  of 
Taylor  on  Evidence  (page  470,  subp.  10),  In 
which  the  doctrine  is  stated  as  follows: 
"The  declarant  should  state  facts,  rather 
than  condusiona"  McBride  v.  People  (1894) 
5  Ck>lo.  App.  91,  87  Pac  968.  "Where  a 
declarant,  however,  used  the  expression,  'He 
shot  me  down  like  a  dog*  [which  is  the  iden- 
tical expression  complained  of  ],  the  expres- 
sion was  held  admissible.  Declarations  of 
a  party  in  extremis,  in  order  to  be  admissi- 
ble, must  be  as  to  facts,  and  not  condusiona 
They  are  permitted  as  to  those  things  to 
which  the  deceased  would  have  been  compe- 
tent to  testify  if  sworn  in  the  case.  But  I 
do  not  think  the  expression  of  the  deceased 
a  conclusion.  It  was  given  as  a  part  of  his 
narrative  relating  to  the  affair,  and  I  think 
it  was  merely  Intended  to  illustrate  the  lack 
of  provocation,  and  the  wantonness  in  which 
the  appellant  did  the  act  It  was  descrip- 
tive of  the  manner  in  which  the  act  was 
committed.  It  conveyed  the  idea  that  the 
appellant  disregarded  the  claims  of  humani- 
ty, and,  without  giving  him  any  warning, 
shot  him.  It  was  the  statement  of  a  fact 
made  by  way  of  illustration."  State  v. 
Saunders  (1886)  14  Or.  800,  12  PAc.  441.  So 
was  a  declaration,  "It  was  done  without  any 
provocation  on  his  part,"— Wroe  v.  State 
(1870)  20  Ohio  St  460,'or  that  deceased  was 
"butchered,"-State  v.  Glle  (1894)  8  Wash. 
12,  86  Pac.  417.  In  the  case  of  Darby  v. 
State,  79  Ga.  63,  8  S.  B.  668^  the  dying  decla- 
ration made  by  the  deceased,  that  the  de- 
fendant had  cut  him,  and  that  he  had  done 


nofQiioff  to  cause  It*  was  objected  to  for  the 
•same  reason  as  that  urged  in  the  present 
case  against  the  admission  of  the  dedaxatioii 
now  under  review;  and  it  was  held  that  the 
objection  to  its  admission  upon  the  ground 
that  it  stated  a  conclusion,  rather  than  a 
fact,  was  properly  overruled.  According  to 
the  individual  opinion  of  the  writer,  the  rule 
authorising  the  admission  in  evidence  of  dy- 
ing declarations  has  already  been  extended 
to  the  point  beyond  which  courts  cannot 
safely  go  without  exposing  persona  accused 
of  homicide  to  the  danger  of  suffering  seri- 
ous injustice;  but  according  to  the  decisions 
of  our  own  court,  and  the  uniform  current 
of  judicial  opinion  which  prevails  elsewhere, 
we  all  agree  that  no  error  was  committed  in 
overruling  the  objection  made  by  the  accus- 
ed in  the  present  case  to  the  introduction  of 
the  decUration  which  we  have  just  consid- 
ered. 

8.  There  was  no  error  in  the  admission  of 
the  testimony  of  the  wife  of  the  deceased,  to 
which  objection  was  made  at  the  triaL  In 
the  course  of  the  trial  it  became  a  pertinent 
inquhr  as  to  whether  the  deceased  had  fired 
his  pistol  during  the  rencounter  which  resulted 
hi  his  death.  At  the  time  it  was  taken  from 
his  person,  after  the  homidde,  it  was  found  to 
be  a  revolver  wkh  one  chamber  empty,  the 
hammer  resting  upon  a  cartridge  which  had 
been  discharged.  Whether  recently  or  not, 
does  not  appear.  The  contention  of  the  state 
was  that  the  pistol  had  not  been  discharged, 
but  that  It  was  hi  the  same  condition  as  it  was 
before  the  rencounter.  In  support  of  that  con- 
tention the  wife  testified  that  she  had  examined 
the  pistol  on  the  morning  of  the  same  day  up- 
on which  the  homicide  occurred;  that  at  that 
time  it  was  in  the  same  condition  as  when  it 
waa  taken  from  the  person  of  the  deceased. 
She  testified,  as  a  matter  of  fact,  that  the  de> 
ceased  always  carried  his  pistol  in  that  condi- 
tion. If  we  take  this  statement  as  literally 
true,  there  could  he  no  possible  objection  to  its 
allowance;  but  we  are  hicUned  to  think  that, 
when  she  spoke  in  those  terms,  she  referred 
rather  to  the  individual  custom  and  habit  of 
the  deceased  so  to  carry  his  pistol,  than  to  her 
own  knowledge  of  the  manner  in  which  he  uni- 
formly carried  it,  and  we  are  quite  aatiBfled 
that  even  under  that  view  of  her  testimony  it 
was  competent  She  testified  as  to  the  exact 
condition  of  the  pistol  on  the  morning  before 
the  rencounter.  The  question  at  issue,  thai, 
was  whether  it  was  in  the  same  condition  at 
the  time  it  was  recovered  from  the  body  of  the 
deceased.  As  bearing  upon  the  probabiMtles 
of  that  issue,  such  testimony,  while  of  slight 
Importance,  was  nevertheless  competent  The 
habit  and  custom  of  the  deceased  were  neitiier 
provable  nor  relied  upon  as  an  Independent 
fact,  but  simply  as  a  drcumstanoe  supporting 
the  inference  that  the  pistol  remained  In  the 
same  condition  as  when  it  was  last  seen  by  the 
witness.  There  are  many  cases  In  which  the 
habits  and  customs  of  individuals  have  beet 
permitted  to  be  proven  in  support  of  theories 
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Invdving  tlie  oondact  of  sncb  indlyidualB,  ma- 
ny of  which  instances  are  cited  by  Mr.  Law- 
son  In  his  treatise  upon  the  Law  of  Usages 
and  Onstoms.  In  a  note  upon  page  78>  refer- 
ring to  the  customs  of  particular  pecBons^  or  the 
habits  of  incUyiduals,  he  says:  "If  the  mem- 
ocy  of  a  witness  is  defective  comceming  an  act 
which  it  is  of  importance  to  prove  as  having 
occurred  at  a  particular  tlme»  or  under  certain 
drcumstanoes,  it  would  seem  that  his  custom 
to  do  that  act  at  the  time  or  under  the  cir- 
cumstances alleged  should  be  of  weJght  in  rais- 
ing an  Inference  that  the  act  was  then  perform- 
ed; and- evidence  of  the  habit  ought,  there- 
fore, to  be  allowed.  In  the  progress  of  a  trial, 
for  example,  it  is  desired  to  prove  that  A^  at 
eleven  o'clock  on  the  night  of  January  1,  18S0, 
was  In  bed.  A.  cannot  swear  positively  that 
he  was  in  bed  at  that  hour  on  that  particular 
night;  but  A.  is  a  man  of  correct  and  methodi- 
cal habits,  and  he  is  willing  to  swear  that  it 
has  been  his. universal  custom,  to  which  he 
cannot  rec<mect  an  exception,  to  retire  at  ten 
p.  ni.  It  is  obvious  that  this  would  tend  to 
satisfy  the. ordinary  mind  that  A.  was  in  bed 
at  the  hour  named.  Therefore  it  is  appre- 
hended that  such  testimony  would  not  be  re- 
lected  by  the  courts.  It  has  been  spoken  of 
in  one  case  as  'persuasive  and  legitimate  sup- 
porting evidence.'  Applying  the  same  rule  to 
another  witness,  let  us  suppose  that  A.  was 
dead,  and  it  became  necessary  to  prove  the 
same  fact  concerning  him,— 4hat  at  11  o'clock 
on  the  night  of  January  1, 1880,  he  was  in  bed, 
—and  Mrs.  A.  were  called  as  a  witness.  Her 
testimony  to  the  same  effect,  while  not  con- 
clusive upon  that  point,  would  be  strongly 
corroborative,'  and  certainly  receivable,  as  be- 
ing persuasive,  at  least."  If  Jackson  had  been 
in  life,  and  sworn  as  a  witness,  and  being  un- 
able to  remember  the  condition  of  his  pistol  at 
a  given  time,  it  would  certainly  be  competent 
for  him  to  express  an  opinion  as  to  its  condi- 
tion»  referring  that  opinion  to  the  universal 
and  unbroken  custom  and  habit  of  his  life.  We 
are  not  undertaking  to  deal  with  the  degree  of 
credit  which  should  be  attached  to  that  class 
of  evidence.  It  woUid  seem  to  be  slight  of  it- 
self, and  entitled  ta  little  weight;  but  it  is  nev- 
ertheless competent,  and  may  be  properly  con- 
sidered by  the  Jury  in  connection  with  all  the 
other  testimony  which  bore  upon  the  question 
as  to  whether  the  deceased  had  in  fact  dischar- 
ged his  pistol  during  the  progress  of  the  ren- 
counter. 

.  4.  To  the  proposition  announced  in  the  fourth 
beadnote  supra,  to  the  effect  that  it  is  within 
the  discretion  of  the  trial  Judge,  after  the  ac- 
cused has  concluded  the  introduction  of  his 
evidence,  to  permit  the  solicitor  general  to  intro- 
duce further  testimony,  either  in  rebuttal  of 
the  evidence  offered  by  the  accused,  or  in  cor- 
roboration or  confirmation  of  witnesses  intro- 
duced on  behalf  of  the  state,  it  is  only  neces- 
sary to  refer  to  the  case  of  Bird  v.  State,  14  Ga. 
43»  where  it  was  held:  **The  stat^,  on  a  trial 
for  murder,  proved  the  kiUlng  and  the  attend- 
ing circumstances,  and  ck)sed.    The  prisoner 


then  proved  facts  and  drcumstanoes  going  to 
rebut  the  presumption  of  malice.  Held,  that  It 
was  then  competent  for  the  state  to  prove, 
In  surrebuttal,  express  malice.*'  And  also  the 
case  of  Walker  v.  Walker,  reported  on  page 
242  of  the  same  volume,  in  which  this  court 
uses  the  following  expression:  "It  should  re- 
quire a  very  strong  case  of  threatened  evil  to 
Justify  a  court  in  preventing  a  party  from  giv- 
ing additional  confirmatory,  cumulative,  and 
corroborative  evidence,  either  of  facts  previous- 
ly proved,  or  which  tends  to  strengthen,  add 
force  or  probability  to,  such  evidence.'**  A 
number  of  other  oases  in  our  own  Reports  hold 
directly  to  the  same  effect,  and  this  Is  in  har- 
mony with  the  rule  which  prevails  elsewhere. 
See  Thomp.  Trials,  |  348.  According  to  that 
authority,  the  matter  of  reopening  a  case  to  ad- 
mit additional  evidence,  whether  the  case  be- 
civil  or  criminal,  is  always  within  the  discretion 
of  the  trial  Judge,  and  affords  no  ground  for 
the  reversal  of  a  Judgment  denying  a  new  trial, 
unless  it  9hall  appear  that  there  was  an  abuse 
of  discretion.  Under  the  facts  of  the  present 
case,  we  are  not  prepared  to  say  that  the  trial 
Judge  abused  his  discretion  with  respect  to 
this  matter. 

5,  6.  In  view  of  the  facts  and  circumstances 
attendant  upon  the  commission  of  this  homi- 
cide, we  are  fuUy  persuaded  that  the  alleged 
newIy-dlsco7ered  evidence  would  not,  and 
ought  not  to,  produce  a  different  result  If 
human  testimony  is  to  be  believed,  the  deceas- 
ed, passing  along  a  public  street  in  the  dis- 
charge of  his  pubUc  duties,  was  violently  set 
upon  by  two  desperate  men,  and,  without  the 
slightest  provocation  from  him,  was  deliber- 
ately, and  in  cold  blood,  shot  to  death.  The 
evidence  demonstrates  that  he  was  shot  from 
the  rear  by  one  of  his  assailants  when  he  had 
sought  refuge  behind  a  neighboring  building 
from  the  violence  of  another  of  his  assailants. 
There  is  not  the  slightest  circumstance  of  ex- 
cuse, Justification,  extenuation,  or  even  pallia- 
tion, of  the  guilt  of  the  accused.  No  Jury 
which  had  the  slightest  respect  for  its  oath 
of  office  could,  upon  its  conscience,  return  a 
verdict  of  acquittal;  and,  however  much  we 
may  deplore  the  unfortunate  circumstances 
which  have  brought  this  young  man  to  his  un- 
timely end,  it  must  be  remembered  that,  while 
the  law  should  be  administered  in  mercy,  it 
should  strike  with  a  mailed  hand  the  man  who 
deliberately,  and  In  cold  blood,  takes  the  life 
of  a  fellow  creature.  The  trisl  Judge  did  not 
err  in  refusing  a  new  trial,  and  the  Judgment 
stands  affirmed. 


aoo  Qa.  76i) 
NBAL  V.  JONES. 
(Supreme  Court  of  Georgia.     May  6,  1897.) 

MOBTOAOBS— NOTIGB — ^UNRBOOKDED  DBBD— 

Graztibb  jn  Possebsion. 
1.  It  is  incumbent  upon  one  who  Kmrchases  or 
contracts  for  a  lien  on  land  to  inquire  into  the 
the  right  of  any  person  in  possession  thereof, 
and  such  possession  charges  the  former  with  no- 
tice of  whatever  title  or  right  the  occupant  real- 
ly has  in  the  premisee. 
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2.  Henoe,  where,  on  the  trial  ef  a  claim  case, 
ft  appears  that  the  plaintiff  in  fi.  fa.,  to  secure 
the  payment  of  a  loan  made  by  him,  accepted  a 
mortgage  on  a  tract  of  land  from  one  who  ap- 
parently held  a  regalar  claim  of  title,  but  who,  at 
the  time  of  the  execution  of  the  mortgage,  was 
Bot  in  possession  of  the  premises;  and  where  it 
further  appears  that  the  claimant  claimed  under 
an  unrecorded  deed  from  the  defendant  in  ex- 
ecution, bearing  date  prior  to  tSie  date  on  which 
the  mortgage  was  executed,  and  conyeying  to  her 
a  life  estate  in  the  land  in  dispute;  and  that  she 
was  in  the  possession  and  occupancy  of  the  prem- 
ises at  and  anterior  to  the  date  of  the  mortgage, 
and,  indeed,  so  remained  until  the  filing  and  tri- 
al of  such  claim,— a  yerdict  finding  the  life  es- 
tate of  the  claimant  in  land  not  subject  to  the 
mortgage  execution  is  in  accord  with  the  eri- 
dence  and' the  law  governing  the  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  oonntj; 
Seaborn  Reese,  Judge. 

Action  by  James  L.  Neal  against  James  Nor- 
ris  to  foreclose  a  mortgage.  From  a  Judg- 
ment rendered  In  favor  of  Charity  Jones,  who 
Intervened,  plaintiff  brings  error.     Aflarmed. 

The  foDowlng  is  the  official  report: 
An  execution  in  favor  of  James  L.  Neal 
against  James  Norris,  dated  April  3,  1893,  Is- 
soing  upon  the  foreclosure  of  a  mortgage  dated 
March  29,  1893,  was  levied  upon  the  land  de- 
scribed In  the  mortgage,  and  Charity  Jones  In- 
terposed her  claim  to  a  life  estate  in  said 
property.  The  Jury  found  the  property  not 
subject,  so  far  as  the  life  estate  was  concern- 
ed. Plaintiff  moved  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  law 
and  evidence,  and  the  motion  was  overruled. 
Upon  the  trial,  plaintiff  introduced  a  deed  from 
Charity  Jones,  as  administratrix  of  James 
Jones,  to  James  Norris,  conveying  the  land  In 
dispute,  dated  December  2, 1879,  and  recorded 
February  IQ,  1883,  and  a  deed  from  James 
Norris  to  Charity  Jones,  dated  April  12,  1883, 
conveying  a  life  estate  In  the  lands,  subject  to 
the  mortgage  befora  mentioned.  The  consid- 
eration recited  Iti  this  deed  was  natural  love 
and  affection  of  the  vendor  for  his  sister,  the 
vendee,  and  to  secure  her  a  home  for  life.  This 
deed  was  not  recorded,  but  purported  to  be, 
and  was,  signed,  sealed,  and  delivered  In  the 
presence  of  three  witnesses,  one  of  them  be- 
ing a  Justice  of  the  peace.  The  testimony  for 
the  claimant  shows  that  she  is  the  widow  of 
James  Jones,  and  was  the  administratrix  of 
his  estate.  She  is  in  possession  of  the  land, 
and  has  lived  upon  It  since  some  time  before 
1879.  On  the  day  she  made  the  deed,  as  ad- 
ministratrix, to  Norris,  he  signed  and  delivered 
to  her  a  deed  conveying  a  life  estate  in  the 
land.  Dr.  Hubert  wrote  both  the  deeds,  and 
he  and  Jerre  Reese  witnessed  both  of  them 
that  day.  The  deed  of  April  12,  1883,  is  not 
the  deed  executed  by  Norris  at  the  time  stated. 
Mrs.  Seaborn  Jones,  a  daughter-in-law  of  the 
claimant,  testified  that  in  1883  Norris  came  to 
the  claimant,  and  got  her  two  deeds,  saying: 
"Ton  have  not  had  them  recorded.  I  will 
take  them,  and  record  them,  and  bring  them 
back."  Witness  does  not  know  what  deed 
it  was,  but  It  looked  like  the  deed  of  April  12, 


1883,  shown  to  her  by  counsd.  Seaborn 
Jones  testified  that  his  mother  sent  him  to 
plaintiff,  some  time  after  they  heard  that  Nor- 
ris bad  mortgaged  the  property,  with  instruc- 
tions to  ask  plaintiff  nbt  to  kxui  Norris  any 
more  money  on  the  land,  as  she  had  an  in- 
terest in  the  property,  and  did  not  want  aoj 
further  loans  made  on  It  Plaintiff  told  wit- 
ness that  Norris  had  shown  him  the  deed  to 
the  life  estate,  and  said  that  Norris  said  he 
got  it  from  claimant,  but  that  it  was  not  re- 
corded, and  that  Norris  had  promised  him  to 
destroy  It,  and  he  thought  Norris  was  a  man 
of  his  word.  Jordan  Norris  testified  that 
after  the  date  of  the  mortgage  plaintiff  told 
him  he  had  been  wanting  the  Jones  place  for 
some  time;  that  he  had  made  a  loan  on  it  to 
Norris,  and  that  it  would  come  in  the  maiicet, 
and  he  could  buy  it  Plaintiff  testified:  *1 
knew  nothing  about  the  Interest  of  Mrs.  Jones 
till  some  time  after  I  made  the  loan  to  Mr. 
Jas.  Norris.  Mr.  Jordan  M.  Norris  first  men- 
tioned the  fact  to  me  that  Mrs.  Jones  had  a 
life  estate.  I  did  not  know  it  until  then.  I 
did  not  know  it  when  I  made  the  loan.  James 
Norris  brought  to  me  the  administratrix's  deed 
from  Charity  Jones,  administratrix,  properly 
recorded,  and  I  examined  the  records,  and 
found  nothing  else  against  the  land.  Bir. 
James  Norris  told  me  at  the  time  he  got  the 
loan  that  he  had  intended  to  give  his  slater 
a  home  for  life  on  the  property,  bat  that 
Shields  and  others  of  Thomson  had  some  fi. 
fas.  against  her,  and  that  he  had  never  given 
her  a  lifetime  deed,  but  expected  to  do  so. 
I  was  afterwards  told  by  Mr.  Seab  Jones  that 
Mr.  James  Norris  had  deeded  Mrs.  Charity 
Jones  a  life  estate,  and  that  she  did  not  desire 
me  to  make  any  fnrther  loans  upon  It.  I 
made  no  fnrther  loans  upon  It  I  never  told 
Mr.  Lockett,  Mr.  Jordan  Norris,  or  any  one 
else,  that  I  knew  of  Mrs.  Charity  JonecT  inter- 
est in  the  properly  when  I  made  the  loan.  I 
found  the  deed  dated  April  12,  1883,  among 
Mr.  James  Norris'  papers  some  three  weeks 
ago.    Mr.  NcMrrls  is  dead." 

Jas.  Whitehead,  for  plaintiff  in  error.  BL 
T.  Lewis  and  B.  P.  Davis,  for  defendant  in 
error. 

LITTLB,  J.  The  ofilcial  report  states  the 
facts. 

1, 2.  The  evidence  undoubtedly  established  the 
facts  that  on  the  day  Mrs.  Charity  Jones,  ad- 
ministratrix, made  a  deed  In  Norris  (her  broth- 
er), conveying  to  him  the  hind  which,  as  ail- 
mlnlstratrlx  of  her  deceased  husband  under  an 
order,  she  had  legally  sold  and  he  had  purchas- 
ed, Norris  In  turn, executed  a  deed  convey- 
ing to  Mrs.  Jones  a  life  estate  in  the  same  land. 
Prior  to  that  sale,  Mrs.  Jones  was  in  possession 
as  administratrix.  After  the  execution  of 
the  respective  deeds  mentioned  above,  she 
retained  possession  of  the  land,  and  lived 
there  uninterruptedly  until  the  levy  of  the 
execution  in  favor  of  Neal.  Neal  contends 
that  he  made  the  loan  in  good  faith  to  Nor- 
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cli,  and  wltboot  notice  f&at  Mrs.  Jones 
claimed  any  interest  in  the  property;  that 
after  he  had  notice  from  Mrs.  Jones  not  to 
do  so  he  made  no  further  loans  on  the  faith 
of  the  property.  He  furthw  contends  that 
he  extended  credit  to  Norrls  on  the  faith  of 
the  property,  and  wHhont  any  notice  that 
Mrs.  Jones  had  a  life  estate  therein,  and 
that,  therefore,  he  Is  protected.  We  do  not 
thftnk  that  this  contention  Is  sound.  If  at 
the  time  Neal  extended  credit  to  Norrls  the 
latter  had  been  in  possession  of  the  land, 
and  had  exhibited  to  Neal  a  paper  title,  the 
law,  as  we  understand  It,  Is  that  he  would 
have  been  thereby  protected  as  against  any 
secret  equity  which  might  have  existed  In 
favor  of  another  person;  but  the  fact  that, 
at  the  time  Neal  made  the  loan  and  received 
the  mortgage  from  Norris,  Mrs.  Jones  was  In 
actual  possession  of  the  land,  put  upon  Neal 
the  duty  to  inquire  hito  the  right  of  such 
possession.  The  fact  of  possession  cannot 
be  disregarded  with  impunity  by  a  party 
who  acquires  an  Interest  in  land  by  pur- 
chase. One  person  may  have  the  right  of 
possession,  and  another  the  right  of  prop- 
erty, and  it  Is  by  the  union  of  the  two  that 
a  perfect  title  Is  established.  When,  there- 
fore, Neal  found  Mrs.  Jones  In  possession  of 
the  land,  the  law  charged  him,  by  reason  of 
such  possession,  with  notice  of  her  title 
thereto  (Robinson  v.  Lane,  19  Ga.  337);  and 
this  possession  was  sufficient  to  have  put 
Neal  upon  inquiry  as  to  the  character  and 
extent  of  the  claim  of  Mrs.  Jones  (Cogan  v. 
Christie,  48  6a.  585).  In  the  case  of  Frank- 
lin V.  Newspm,  63  Oa.  581,  it  is  said  that  a 
purchaser  of  land  Is  bound  to  inquire  Into 
the  right  of  one  in  possession  of  the  same, 
and  that  such  possession  charges  the  pur- 
chaser with  implied  notice,  and  that  this  is 
a  rule  too  firmly  established  to  be  denied. 
The  same  ruling  was  made  In  the  case  of 
Sewell  V.  Holland,  61  Ga.  606;  and  in  the 
case  of  Finch  v.  Beal,  68  Ga.  604,  the  doc- 
trine is  clearly  stated  that  actual  possession 
of  land  is  notice  to  the  world  of  the  rights 
of  the  occupant  therein;  and  one  who  buys 
while  such  actual  possession  continues  la 
affected  with  notice.  The  compilers  of  the 
Code  of  1895,  from  these  and  other  authori- 
ties on  the  same  subject,  have  added  a  sec- 
tion, not  found  In  the  Code  of  1882,  one 
paragraph  of  which  Is:  "Possession  of  land 
Is  notice  of  whatever  right  or  title  the  oc- 
cupant has."  Civ.  Code,  I  3931.  Under 
these  authorities,  at  the  time  he  received 
the  mortgage  from  Norrls,  Mrs.  Jones  being 
In  possession  of  the  land  mortgaged,  Neal 
was  in  law  charged  with  notice  of  whatever 
title  or  right  Mrs.  Jones  had  to  or  In  the 
same.  It  appears  that  such  right  and  title 
was  a  life  estate  In  the  land  In  dispute,  and, 
the  jury  having  found  such  life  estate  not 
subject  tx>  the  mortgage  fl.  fa.,  the  verdict 
is  in  accord  with  the  law  and  evidence  in 
the  case,  and  therefore  the  court  below  com- 


mitted no  error  in  refusing  fo  set  the  sama 
aside,  and  grant  a  new  trlaL  Judgment  af- 
firmed. « 


ROMS  R.  00.  V. 
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THOMPSON  V.  ROME  R.  CO. 
(Supreme  Court  of  Georgia.     May  p,  1897.) 

Blbction   bbtwbbm   Dbvbndantb  —  Dibmimal — 
Vbkdiot— Injdrt  to  Euplotb— Lbasb  or  Raii«- 

ROAD— DBFBCTIVB  APPLIANCBS— PRESUMPTION  Of 
NbOLTGBNOB  —  Ck>KTH1BUTORT     NbOLTGBKCB   — 

Habmlbss  Bbrob— Objbctionb  Waxtbd. 

1.  Where  an  action  brought  by  a  widow 
against  a  railroad  company  and  the  receiyer  «< 
another  railroad  company  for  the  negligent  kill- 
ing of  her  husband  was  on  trial,  and,  after  the 
evidence  had  been  dosed,  the  court,  being  of 
the  opmioQ  that  no  joint  liability  had  been 
shown,  required  the  plaintiff  to  elect  which  of 
the  defendants  she  would  proceed  against,  and 
she  elected  to  proceed  against  the  defendant 
first  named,  this  was,  in  effect,  a  dismissal  of 
the  action  as  to  the  recelTer,  and  a  yerdict  In 
the  plaintiff's  fayor  against  the  remaining  de- 
fendant, sopported  by  eyidence  showing  liability 
on  its  part  and  making  a  case  consistent  wi^ 
the  allegations  of  the  declaration,  was  lawfnl. 

2.  Although,  by  reason  of  the  court's  requir- 
ing the  plaintiff  to  so  elect,  the  trial  waa  re- 
duced to  a  controyersy  between  the  plaintiff  and 
the  defendant  against  which  she  elected  to  pro- 
ceed, the  judge  did  not  err,  while  charging  the 
jury,  in  stating  to  them  how  the  case  originally 
stood,  nor  In  explaining  tts  status  at  the  time 
when  the  charge  was  being  given;  nor,  under 
the  circumstances,  was  there  any  error  in  {tac- 
tically restricting  the  jury  to  the  consideration 
of  such  parts  only  of  the  evidence  as  illustrated 
and  threw  light  upon  the  liability  or  nonliabil- 
ity of  this  defendant 

3.  Where  a  platform  constituting  a  part  of  a 
contrivance  for  weighing  cars  is  so  constructed 
as  to  become  a  portion  of  a  railroad  track  which 
is  used,  not  only  when  cars  are  weighed,  but 
also  generally,  for  switching  them  from  place 
to  plaoe  in  the  yard  of  the  company  wherein  such 
track  is  situated,  and  where,  in  the  course  of 
this  work,  cars  are  constantly  rolled  over  such 
platform,  the  party  upon  whom  rests  the  duty 
of  keeping  and  maintaining  the  entire  track  in  a 
safe  condition  Is  bound  to  keep  such  platform 
in  like  condition,  because  the  duty  referred  to 
relates  to  this  portion  of  the  track  as  much  as  to 
any  other  portion  of  the  same. 

4.  A  railroad  C(Mnpany  which  rents  and  gives 
complete  possession  and  control  of  its  yard  and 
the  tracks  therein  to  the  receiver  of  another  rail- 
road company  in  consideration  of  a  stipulated 
rental  in  money  and  in  undertaking  by  the  ten- 
ant to  do  certain  switcftiing  for  the  landlord  in 
the  yard,  but  which  remains  bound  to  keep  sudi 
tracks  in  a  safe  condition,  is,  relative^  to  the  re- 
ceiver's employ^,  under  a  duty  of  so  keeping  the 
tracks  as  to  render  their  use  harmless  to  these 
employes,  and  is  responsible  to  one  of  the  lat- 
ter for  the  consequences  of  its  own  negligent  fail- 
ure to  comply  with  this  duty. 

5.  The  court  in  the  present  case  committed  no 
error  in  stating  to  the  jury  what  were  the  main 
contentions  between  the  parties,  the  same  being 
whether  or  not  the  defective  platform  which  oc- 
casioned the  death  of  the  plaintiff's  husband  was 
a  portion  of  the  track  upon  which  he  was  killed, 
and  whether  or  not  the  railroad  company  was, 
relatively  to  the  deceased,  under  a  du^  of  keep- 
ing this  platform  in  repair.  The  instructions 
with  reference  to  these  matters  complained  of  in 
the  motion  for  a  new  trial  were  free  from  sub- 
stantial error. 

6.  The  instruction  that  if  the  railroad  com- 
pany ami  the  recoiver  were  under  a  joint  du^ 


«80 


28  SOUTHBASTESIN  fiUPOB^BB. 


(Gil 


of  kecpiof  Hm  tm^  in  Kpair  tlie  plaintiff  eoidd 
not  recorer  was  cortaimy  not  erroneous  as 
against  the  railroad  company. 

7.  The  charge  as  to  the  presamptlon  of  negli- 
gence arising  agsinst  the  railroad  company,  eyen 
U  abstractly  correct,  was  inapplicable  to  the 
fkcts  of  this  esse,  but  it  was  harmless,  because 
ttie  evidence  demanded  a  finding  that  the  plat- 
form above  referred  to  was  a  portion  of  the  track 
in  which  it  was  situated,  that  the  railroad  com* 
pany  was  under  the  duty  of  keeping  this  plat- 
form in  safjp  condition,  and  tliat  it  had  negligent- 
ly failed  to  do  so. 

8.  Some  of  the  charges  complained  of,  while 
not  absolutely  accurate  in  phraseology,  were  in 
the  main  correct,  and,  when  taken  in  connection 
with  all  the  instructions  given  to  the  jury^  could 
not  have  misled  them,  nor  resulted  in  injury  to 
the  defendant  against  whom  the  verdict  was  ren- 
dered. 

9.  The  alleged  negligence  of  the  deceased,  in 
violating  a  rule  forbidding  the  coupling  of  cars 
without  a  stick,  was  not  proved,  the  rule  in  ques- 
tion not  being  applicable  to  tSie  facts  of  the  pres- 
ent case. 

10.  There  was  no  error  in  denying  a  nonsuit. 
The  charges  complained  of,  and  not  already  re- 
ferred to  in  the  preceding  notes,  were  not  erro- 
neous. There  was  no  error  in  the  court's  remark 
in  admitting  certain  evidence  that  it  was  "a  cir- 
cumstance" to  be  considered  by  the  jury.  There 
was  error  in  refusmg  to  admit  certain  evidence, 
but  it  was  harmless  and  immaterial,  as  the  main 
fact  sought  to  be  established  bv  this  evidence 
was  otherwise  abundantly  proved,  and  practical- 
ly undisnuted.  On  the  whole,  the  verdict  was 
fully  supported  by  the  evidence,  and  no  sufficient 
cause  for  a  new  trial  appears. 

11.  Whether,  in  iiie  present  case,  the  court  did 
or  did  not  err  in  requiring  the  plaintiff  to  elect 
which  defendant  she  would  proceed  against,  in- 
asmuch as  she  did  make  an  election  and  obtain 
a  verdict  and  judgment  against  one  of  the  defend- 
ants, which  in  the  trial  court  she  sought  to  sus- 
tain and  is  now  asking  this  court  to  affirm,  she 
cannot  at  the  same  time  maintain  a  writ  of  er^ 
ror  seeking  to  reverse  the  judgment  requiring 
her  to  make  the  election,  iixe  two  positions  being 
entirely  inconsistent  Had  she  desired  to  stand 
<squarely  upon  her  alleged  right  to  obtain  a  joint 
judgment  against  both  defendants,  she  ought,  up- 
on being  required  to  make  the  election,  to' have 
declined  to  go  on  with  the  trial,  and  to  have  ex- 
cepted to  the  court's  action  in  denying  her  the 
right  to  proceed  against  both  defendants. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Eloyd  county;  W. 
M.  Henry,  Judge. 

Action  by  Susan  Thompson  against  the  Rome 
Railroad  Company  and  the  receiver  of  the 
Chattanooga,  Rome  &  Columbus  Railroad  Com- 
pany for  damages  resulting  to  her  from  the 
death  of  her  husrband.  From  the  judgment  for 
plaintiff,  the  Rome  Railroad  Company  brings 
error.  From  an  onier  denying  ber  the  right  to 
proceed  against  both  defendants,  plaintiff 
brings  cross  error.  Main  bill  ot  ezcepdons  af- 
firmed.   Cross  bill  dismissed. 

W.  W.  Brooks  and  W.  T.  Tumbull,  for  plain- 
tiff in  error.  C.  T.  Clements  and  Fouchl  A 
Fouchly  for  defendant  In  error. 

COBB,  J.  Mrs.  Thompson  brought  suit 
against  the  Rome  Railroad  Company  and  the 
receiver  of  the  Chattanooga,  Rome  &  Columbus 
Railroad  Company  for  damages  resulting  to  her 
from  the  death  of  her  husband.  At  the  open- 
mg  of  the  trial  a  motion  was  made  to  require 
the  plaintiff  to  elect  which  defendant  she  would 
proceed  against    The  court  declined  to  rule 


upon  this  motion  untfl  an  tb*  evidence  had 
been  Introdnoed,  when  an  order  was  paaied 
adjudging  that  plaintifl  wag  not  oititled  to 
proceed  against  both  defendants,  and  requiring 
her  to  elect  the  one  she  desired  to  proceed 
against,  and  to  dlBOontlnue  ag  to  the  other.  Un* 
der  compulsion  of  this  order,  she  elected  to  pro- 
ceed against  the  Rome  Railroad  Company; 
whereupon  an  order  was  passed  dlsmlsBlng  the 
case  as  to  the  receiver  of  the  oth^  company. 
The  trial  resulted  in  a  verdict  for  the  plaintiff, 
and  a  motion  for  a  new  trial  waa  overruled. 
The  defendant  excepted  to  the  refusal  to  grant 
a  new  trial,  and  the  plaintiff  by  cross  blU  as- 
signs error  upon  the  ruling  requiring  her  t» 
elect 

1.  When  the  plaintiff  elected,  under  the  di- 
rection and  order  of  the  court,  to  proceed 
against  the  Rome  Railroad  Company,  this  was, 
in  effect,  a  dismissal  of  her  action  as  to  the 
receiver,  and  whether  a  verdict  in  her  favor 
against  the  remaining  defendant  would  be  ]a.w- 
ful  or  not  would  depend  upon  the  allegations 
in  the  petition  and  the  proof  offered  in  sup- 
port thereof.  As  the  aUegations  in  the  petition 
were  sufficient  to  make  a  case  of  liability 
against  the  Rome  Railroad  Company,  independ- 
ently of  the  receive  of  the  other  railroad  com- 
pany, and  as  the  evidence  on  the  trial  sup- 
ported the  allegation,  a  verdict  in  favor  of  the 
plaintiff  against  the  Rome  Railroad  Company 
was  lawful  and  will  be  upheld. 

2.  The  effect  of  the  court's  compiling  the 
plaintiff  to  elect  to  proceed  against  one  of  the 
defendants  only  was  to  reduce  the  trial  to  a 
controversy  between  the  plaintiff  and  the  de- 
fendant against  whom  she  elected  to  proceed. 
It  was  necessary,  however,  for  the  judge,  in 
hifi  statement  of  the  case  to  the  jury,  to  give 
a  history  of  the  case  from  the  pleadingB,  and 
there  was  no  error  in  his  explaining  bow  the 
case  was  originally  begun  against  two  defend- 
ants, and  was  then  on  trial,  under  the  court's 
direction  and  order,  against  one  defendant  only; 
nor  was  Hhere  any  error,  under  the  drcom- 
stances  of  this  case,  where  the  election  was  re- 
quired after  evidence  tending  to  show  liability 
on  both  defendants  was  introduced,  in  restrict- 
ing the  jury  to  the  consideration  of  such  parts 
of  the  evidence  only  as  threw  light  upon  the 
question  of  the  liability  or  nonliabOlty  of  the 
defendant  against  whom  a  verdict  was  asked. 

3.  The  plaintiff's  husband  lost  his  life  through 
a  defect  in  a  platform  which  had  been  erected 
as  a  part  of  a  contrivance  for  weighing  cars. 
This  platform  was  constructed  In  such  a  way 
that  cars  could  be  carried  from  the  track  In  the 
yard  upon  the  track  on  the  platform,  and  that 
part  of  the  tmck  upon  the  platform  was  so  aiv 
ranged  that  it  could  be  connected  with  the 
tracks  at  either  end  of  the  platform,  and  uaed 
as  a  track  merely  when  the  scales  were  not 
in  use,  and  It  was  constantly  so  used.  The  sec- 
tion of  the  track  which  was  upon  the  platform 
thus  became,  when  not  in  use  for  weighing 
cars,  a  part  of  the  track  In  the  raUroad  yard. 
The  du^  to  keep  the  track  in  the  yard  free 
from  defects  which  would  be  dangerous  to- 
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persons  ilgihtfiiUy  npoo  Its  tnusks  in  the  dis- 
charge  of  tbelr  duties  in  the  yard  would  re- 
quire that  the  woodwork  of  this  platform  be 
Icepit  free  from  such  defects.  Therefore  upon 
whichever  company  rested  the  obligation  to 
Iceep  the  tracks  generally  In  repair  the  obliga* 
tlon  rested  to  keep  the  platform  in  repahr. 

4.  The  Rome  Raflroad  Company  was  the 
owner  of  the  yard  and  tracks.  It  rented  and 
gave  complete  possession  and  control  of  them 
to  the  receiver  of  the  Chattanooga,  Rome  & 
Columbus  Railroad  Company,  in  considera- 
tion of  a  stipulated  rental  in  money  and  an 
undertaking  by  the  tenant  to  do  certain 
switching  for  the  landlord  in  the  yard;  but, 
under  the  view  we  take  of  the  evidence  and 
as  found  by  the  juiy,  the  Rome  Railroad  Com- 
pany remained  bound  to  keep  the  tracks  in 
safe  condition*  The  failure  to  keep  in  re- 
pair the  platform  which  had  been  let  into  the 
track,  thereby  becoming  a  part  of  it,  being  a 
failure  on  part  of  the  Rome  Railroad  Com- 
pany to  keep  the  track  in  safe  condition,  and 
the  evidence  showing  that  this  ftiilure  on  its 
part  was  nec^ence,  there  was  a  breach  of  the 
duty  which  the  Rome  Railroad  Company 
owed  to  the  employte  of  the  other  company 
using  the  yard,  and  it  became  thereby  liable 
to  the  widow  of  the  employe  who  lost  his  life 
as  a  result  of  such  negligence. 

6.  The  main  contentions  in  this  case  being 
whether  or  not  the  defective  platform  which 
occasioned  the  death  of  the  plaintlfiTs  hus- 
band was  a  portion  of  the  track,  and  whether 
or  not  the  railroad  company  was  under  a  du- 
ty, relatively  to  the  deceased,  to  keep  this  plat- 
form in  repair,  the  court  committed  no  error 
In  the  way  in  which  such  contentions  were 
stated  to  the  Jury,  and  the  instructions  with 
reference  to  these  matters  were  free  from 
substantial  error. 

6.  That  the  court  instructed  the  Jury  that, 
if  the  railroad  company  and  the  receiver  were 
under  a  Joint  duty  of  keeping  the  tracks  in 
repair,  the  plaintiff  could  not  recover,  cannot 
be'  complained  of  by  the  railroad  company. 
Such  instructions,  even  if  erroneous,  were 
not  harmfol  to  the  railroad  company,  as  the 
duty  owed  by  it  to  plaintiff's  husband  was 
several  and  independent 

7.  The  evidence  in  the  case  demanded  a  find- 
ing that  the  platform  v^as  a  portion  of  the 
track  in  which  it  was  situated,  and  that  tb^ 
Rome  Railroad  Company  was  under  the  duty 
of  keeping  it  bi  safe  condition,  and  that  it 
n^^ently  failed  to  do  so.  Therefore  a 
charge  as  to  the  presumption  of  negligence 
arising  against  the  railroad  company,  though 
entirely  inapplicable  to  the  facts,  will  not  be 
sufficient  to  require  the  granting  of  a  new 
triaL 

&  While  some  of  the  charges  complained  of 
iure  not  absolutely  accurate,  they  are  in  the 
main  correct,  and,  when  considered  in  con- 
nection virith  all  the  instructions  given  to  the 
Jury,  such  inaccuracies  could  not  have  mis- 
led the  Jury,  or  resulted  In  any  injury  to  the 
^fendant. 


a  The  f&Uure  ol  the  husband,  who  was  not 
an  employ^  of  the  defendant,  to  comply  with 
a  rule  of  the  company  by  which  he  was  em- 
ployed requbing  a  Btidk  to  be  used  in  making 
couplings,  even  if  it  had  been  proven,  would 
not  have  been  sufficient  to  have  defeated  a 
recovery  in  the  case^  as  his  death  was  pro- 
duced, not  by  such  a  failure,  but  by  a  negli- 
gent act  on  the  part  of  the  defendant  whose 
duty  it  was  to  keep  tiie  tracks  in  repair. 

10.  As  the  evidence  for  the  plaintiff  made 
out  a  case  which  authorized  a  verdict,  there 
was  no  error  in  denying  a  nonsuit  The 
various  charges  complained  of  which  have  not 
been  referred  to  were  not  erroneous.  No 
harm  could  possibly  have  come  to  the  defend- 
ant by  the  court's  remark  in  admitting  certain 
evidence  that  it  was  *'a  circumstance"  to  be 
considered  by  the  Jury.  There  was  ^ror  in 
refusing  to  admit  certain  evidence^  but,  as 
the  main  fact  sought  to  be  established  by  this 
evidence  was  otherwise  abundantly  proved 
and  practically  undisputed,  this  error  was 
harmless  and  immaterial.  Taking  the  record 
as  a  whole,  we  find  the  verdict  fully  support- 
ed by  the  evidence,  and  we  find  no  error  to 
have  been  committed  by  the  trial  Judge  of 
sufficient  importance  to  require  the  grant  of  a 
new  trial. 

11.  The  plaintiff  elected,  under  the  court's 
order,  to  proceed  against  one  of  the  d^end- 
ants  originally  sued,  and  having  proceeded 
against  such  defendant  and  obtained  a  ver- 
dict, which  she  is  now  endeavoring  in  this 
court  to  hold,  she  will  not  be  allowed  to  in- 
sist here  that  the  court  erred  in  oomi>^ing 
her  to  80  elect  Hor  cross  bill  of  exceptions 
must,  therefore,  be  dismissed.  If  she  had  de- 
sired to  take  advantage  of  the  alleged  error  of 
the  court  in  requiring  her  to  elect,  she  should 
have  declined  to  proceed  with  the  trial,  sub- 
mitted to  a  dismissal  of  the  entire  case,  and 
excepted  to  the  Judgment  so  rendered  against 
her.  Main  bill  of  exceptions  affirmed;  cross 
biU  dismissed. 


aOO  Ga.  479) 
,  MBLDRIM  et  al.  v.  TRUSTEES  OP  TRIN- 
ITY CHURCH  et  al. 
TRUSTEES  OF  TRINITY  CHURCH  et  aL  v. 

MELDRIM  et  al. 
(Supreme  Court  of  Georgia.  March  8,  1897.) 
Trust— CoN8TRUOTioN—DiviDSND  ON  Taubt  Fuirn 
—Attorney's  Fbbs. 
1.  Where  a  lessee  railroad  corporatian,  as  a 
consideration  for  the  lease,  stipalated  with  tlie 
lessor  corporation  to  declare  and  pay  to  the  stock- 
holders of  the  latter  semiannaal  dividends  of  not 
less  than  7  per  cent  per  annum  on  the  amount 
of  their  stocs,  bat  for  several  years  failed  to  do 
80,  these  minimum  dividends,  upon  afterwards 
bein^;  realised  in  part  through  a  compromise  be- 
tween the  lessor  corporation  and  a  successor  of 
the  lessee  corporation,  belong,  in  so  far  as  re- 
alized, to  the  persons  to  whom  they  ought  to  and 
would  have  been  paid  as  they  accrued  if  the  con- 
tract had  been  complied  with:  and  the  interest 
therein  of  a  particular  stockholder,  who  had  con- 
veyed bis  stock  in  trust  reserving  tiie  right  to 
collect  for  his  own  use  tne  "dividends  and  prof- 
its" arising  in  his  lifetime,  did  not  pass  to  the 
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doiiet  of  the  tnut,  but  remaSiied  in  the  stockhold- 
er hhnflelf,  the  creator  of  the  troat,  although  the 
compromiBe  and  collection  of  the  fond  thereunder 
did  not  occur  until  after  hia  death.  Theee  dir- 
idenda^  aa  to  Ihe  minimum  amount,  were  not  un- 
declared, but  were  predeclared  by  express  con- 
tract between  the  two  corporations. 

2.  Under  &e  foregoing  ruling,  the  trial  Judge 
having  erred  in  awarding  iiie  fund  to  the  trustees 
of  the  two  churches,  it  follows  that  a  judgment 
requiring  them  to  pay  counsel  fees  out  of  this 
fund  was  likewise  error.  This  is  true  even  if 
the  counsel  fees  are  properly  chargeable  to  that 
fund.  This  matter,  and  die  taxation  of  the 
court  costs,  should  be  again  considered,  and  pass- 
ed upon  in  the  li^t  of  this  decision. 

(Syllabus  by  the  Court) 

Brror  from  auperlor  court,  Ghatham  coun- 
ty; B.  Falllgant,  Judge. 

The  trustees  of  Robert  Mclntire  filed  a 
bill  of  interpleader  against  the  trustees  of 
Trinity  Church  and  others,  and  P.  W.  Mel- 
drim  and  others,  executors  of  the  will  of 
said  Mclntire.  From  the  judgment,  both 
parties  defendant  bring  error.    Rerersed. 

Garrard,  Meldrim  &  Newman,  for  plaintiffs 
in  error.  Wilson  &  Rodgers,  Denmark,  Ad- 
ams ft  Freeman,  and  Saussy  &  Saussy,  for 
defendants  In  error* 


SIMMONS,  a  J.  In  June,  1869,  the  Cen- 
tral Railroad  &  Banking  Company  of  Geor- 
gia leased  the  property  of  the  Southwestern 
Railroad  Company  for  and  during  the  entire 
corporate  existence  of  the  latter  company 
under  its  charter.  The  lease  was  to  go  into 
effect  on  the  Ist  day  of  December,  1869; 
and  thereafter  the  Central  Railroad  &  Bank- 
ing Company  was  to  exercise  all  rights,  prlv- 
ileges,  and  control  which  the  Southwestern 
Railroad  Company  previously  had,  and  also 
to  receive  and  dispose  of  all  the  earnings  of 
the  Southwestern  Railroad  Company,  and  to 
merge  the  same  with  the  earnings  of  the 
Central  Railroad  &  Banking  Company,  and 
to  decide  what  dividends  should  be  declared 
therefrom.  "And  the  oald  the  Central  Rail- 
road ft  Banking  Company  of  Georgia  hereby 
covenants  and  agrees  to  and  with  the  said 
the  Southwestern  Railroad  Company  that, 
during  the  months  of  June  and  December  in 
every  year  during  the  continuance  of  the 
term  hereby  granted,  it  will  declare  and  pay 
to  the  stockholders  of  the  said  the  South- 
western Railroad  Company  dividends  which 
shall  bear  to  the  dividends  declared  and 
paid  to  its  own  stockholders  the  ratio  of 
eight  to  ten  (that  is  to  say,  eight  dollars  to 
each  share  of  Southwestern  Railroad  stock 
for  every  ten  dollars  declared  and  paid  to 
each  share  of  its  own  stock),  and  that  no 
semiannual  dividend  so  declared  and  paid 
to  the  stockholders  of  the  Southwestern 
Railroad  Company  shall  be  less'  than  at  the 
rate  of  seven  per  centum  per  annum  on  the 
par  value  of  their  stock,  and  that  whenever 
any  stock  dividend  or  division  of  assetB  or 
accumulations  shall  be  declared,  paid,  or 
made  to  the  stockholders  of  the  said  the 
Central  Railroad  and  Banking  Company  of 


Georgia,  a  similar  dividend  or  dlstrlbntton 
shall  be  paid  and  made  to  the  stockholders 
of  the  Southwestern  Railroad  in  the  same 
proportion  of  eight  to  ten,  and  that  all  such 
dividends  and  distributions  of  every  sort 
shall  be  paid  to  the  stockholders  of  the 
Southwestern  Railroad  Company  at  Macon 
and  Savannah,  as  'the  company  has  hereto- 
fore paid  its  dividends,  and  free  of  «l11  taxes 
to  the  stockholders."  In  1882  Robert  Mc- 
lntire, of  the  county  of  Chatham,  owned  200 
shares  of  the  stock  of  the  Southwestern 
Railroad  Company.  In  August  of  that  year 
he  made  a  deed  of  trust,  wherein  be  dis- 
posed of  these  200  shareB,~100  shares  to  the 
trustees  of  Trinity  Church  for  the  Methodist 
Episcopal  Church  South  in  Savannah,  and 
100  shares  to  the  trustees  of  Wesley  Monu- 
mental Church  for  the  Methodist  Bplscopal 
Church  South  in  Savannah.  In  the  deed, 
thus  made,  he  reserved  to  himself  the  right 
to  hold  the  200  shares,  and  collect  the  divi- 
dends and  profits  arising  therefrom,  for  and 
during  his  natural  life,  which  dividends 
and  profits,  during  his  life,  were  to  belong 
to  him  individually.  The  trustees  of  the 
two  churches  were  to  receive  no  dividends 
or  profits  until  after  his  death.  The  record 
discloses  that  on  the  Ist  of  December,  1869, 
the  Central  Railroad  ft  Banking  Company 
took  possession  of  all  the  property  and  as- 
sets of  the  Southwestern  Railroad  Company, 
and  that  from  that  time  until  June,  1892,  it 
paid  to  the  stockholders  of  the  Southwestern 
Railroad  semiannual  dividends  of  7  per  cent 
per  annum  on  the  par  value  of  their  stock; 
the  dividends  being  paid  directly  to  the 
atockholdersL  In  1892  the  Central  Railroad 
ft  Banking  Company,  becoming  financially 
embarrassed,  was  placed  in  the  hands  of  a 
receiver,  by  order  of  the  circuit  court  of  the 
United  States  for  the  Southern  district  of 
Georgia,  and  so  remained  until  it  was  sold, 
by  decree  of  the  same  court,  on  October  7, 
1895.  Up  to  the  day  of  sale  of  the  Central, 
the  receiver  operated  the  Southwestern  Rail- 
road under  the  lease.  The  purchasers  at 
the  sale  obtained  a  new  charter,  under  the 
name  of  the  Central  of  Georgia  Railway 
Company;  and  on  October  17,  1895,  another 
lease  contract  was  made  between  the  new 
company  and  the  Southwestern  Railroad 
Company,  upon  certain  terms  and  conditions 
therein  specified,  but  unnecessary  here  to 
mention.  In  making  the  new  lease,  there 
seems  to  have  been  a  compromise  made  be- 
tween the  new  company  and  the  Southwest- 
ern Railroad  Company,  as  to  the  dividends 
which  had  accrued  from  June,  1892,  to  the 
date  of  the  sale  of  the  road.  The  Central 
of  Georgia  Railroad  Company  agreed  to  pay 
the  stockholders  of  the  Southwestern  Rail- 
road Company  a  6  p^  cent  dividend,  in- 
stead of  the  7  per  cent  which  bad  been 
agreed  upon  in  the  original  lease.  Payment 
of  this  5  per  cent  was  made  to  the  president 
and  directors  of  the  Southwestern  Railroad 
Company.     In  December,  1895,  the  directors 
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of  the  Southwestern  Railroad  Oompany  de- 
clared what  they  called  a  divldeod  to  their 
stockholders.  Before  this  dividend  was  de- 
clared, to  wit,  on  October  7,  1895,  Mclntir« 
died,  and  his  successors  in  the  trust  receiv- 
ed the  dividends  on  the  200  shares  of  stock 
which  he  had  given  in  trust  to  the  two 
churches.  This  money  they  were  about  to 
pay  to  the  trustees  of  the  churches,  when 
the  executors  of  Mclntire  gave  them  notice 
not  to  do  so,  as  they  would  claim  all  the 
dividends  up  to  the  death  of  Mcliftire.  Mc- 
Intire's  successors  in  the  trust  then  filed 
their  bill  of  interpleader,  setting  up  there- 
in that  the  executors  of  Mclntire  claimed 
these  dividends  as  belonging  to  his  individ- 
ual estate,  and  that  the  trustees  of  the  two 
churches  claimed  that  they  belonged  to 
them,  and  asking  direction  of  the  court 
The  case  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  without  the 
intervention  of  a  }ury;  and  the  money  was 
awarded  to  the  trustees  of  the  churches,  and 
the  court  costs  taxed  against  the  executors. 
The  executors  excepted  to  this  Judgment, 
and  bring  ft  here  for  review.  The  lower 
court  also  decreed  that  the  trustees  of  the 
churches  should  pay  $100  out  of  the  fund 
to  the  counsel  filing  the  bill  of  interpleader. 
To  this  the  trustees  of  the  churches  ex- 
cepted. 

1.  It  was  contended  by  counsel  for  plaintiffs 
in  error  here  that  the  money  paid  to  the 
Southwestern  Railroad  Company  by  the  pur- 
chasers of  the  Central  Railroad  ft  Banking 
Oompany  was  not  paid  as  dividends,  but  as 
rent  for  the  use  and  occupation  of  the  South- 
western Railroad;  that  being  rent,  and  not 
dividends,  it  was  apportlonable,  and  the  es- 
tate of  Mclntire  was  entitled  to  all  that  part 
which  had  accrued  up  to  the  time  of  his  death, 
and  the  trustees  of  the  churches  were  entitled 
to  that  which  accrued  after  the  death  of  Mc- 
lntire. On  the  other  hand,  it  was  contended 
by  the  counsel  for  the  defendants  in  error 
that  the  money  was  paid  as  dividends,  that 
dividends  belong  to  the  person  owning  the 
stock  at  the  time  they  are  declared,  and  that 
as  Mclntire  died  before  the  dividends  were 
declared,  and  the  trustees  thereby  became 
owners  of  the  stock,  and  hdd  the  same  in  De- 
cember, 1895,  when  the  dividends  were  de- 
clared, they,  and  not  the  executors,  were  en- 
titled to  the  money.  The  view  we  take  of 
the  case  renders  it  unnecessary  for  us  to  de- 
termine whether  either  proposition  is  true, 
under  the  facts  of  this  case.  I  am  inclined  to 
think  that  rent  is  apportlonable  between  the 
estate  of  the  life  tenant  and  the  remainder^ 
man,  and  it  is  undoubtedly  true  that  the  own- 
er of  stock  in  a  corporation  is  entitled  to  the 
dividends  declared  while  he  is  owner.  In  this 
case  neither  proposition  applies.  In  1809  the 
lessor  corporation  leased  all  of  its  property 
to  the  lessee  corporation,  and  the  latter,  in 
that  contract  of  lease,  stipulated  and  agreed 
to  pay  to  the  stockholders  of  the  lessor  at 
least  7  per  cent  per  annum  on  the  par  value 
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of  their  stock.  They  did  not  contract  to  pay 
it  to  the  lessor  company,  but  to  its  stockhold- 
ers, directly.  The  lessor,  the  Southwestern 
Railroad  Company,  in  this  contract  of  lease, 
waived  its  right  to  dedaie  or  to  collect  divi- 
dends, and  contracted  with  the  lessee  to  pay 
them  directly  to  the  stockholders  of  the  les- 
sor. The  lessee  agreed  with  the  lessor  that 
when  it  paid  its  own  stockholders  10  per  cent, 
on  their  stock,  it  would  pay  the  stockholders 
of  the  lessor  8  per  cent,  and  that  whether  it 
paid  its  own  stockholders  anything  or  not 
it  would,  in  any  event,  pay  the  stockholders 
of  the  lessor  at  least  7  per  cent  per  annum 
on  the  par  value  of  their  shaves.  Here,  then, 
was  a  contract  made  not  so  much  for  the 
benefit  of  the  lessor  corporation  as  for  the 
benefit  of  its  stockholders,  in  which  it  was 
stipulated  that  these  stockholders  should  at 
all  times,  and  under  all  circumstances,  dur- 
ing the  existence  of  the  charter  life  of  the 
lessor  corporation,  receive  from  the  leasee  at 
least  7  per  cent  per  annum  on  the  par  value 
of  their  stock.  It  did  not  stipulate  that  If  it 
earned  that  amount  from  the  operation  of  its 
own  road,  or  the  operation  of  the  leased  road, 
it  would  then  declare  a  dividend  of  the  earn- 
ings, but  it  contracted  in  advance  that  this 
dividend  should  be  paid  at  all  events.  When 
the  contract  of  the  lease  of  1S69  was  execut- 
ed and  d^vered,  the  dividends  were,  in  efiTect, 
declared,  to  the  extent  of  at  least  $7  per 
annum  on  each  $100  worth  of  stock.  They 
were  to  be  paid  to  the  individual  stockholdenr 
in  the  months  of  June  and  December  of  each 
year,  and  were  therefore,  at  these  times,  du« 
and  payable;  and  Mclntire,  the  donor,  wan 
then  entitled  to  them.  If  the  Central  Rail- 
road &  Banking  Company  had  not  become 
Embarrassed,  and  had  not  been  placed  in  the 
hands  of  a  receiver,  I  am  inclined  to  think 
that  Mclntire  could  have  sued  for  and  re- 
covered the  dividends  due  on  the  days  men- 
tioned. Under  the  contract  of  lease,  he  had 
a  vested  right  In  them.  They  were  his  prop 
eriy,  and  he  was  entitled  to  receive  them,  in- 
asmuch as  he  owned  the  stock  at  the  time 
they  became  due.  The  rule  being  that  divi- 
dends belong  to  the  owner  of  the  stock  at  the 
time  they  are  declared  and  made  payable, 
and  these  dividends  having  been  declared  in 
advance  by  contract  they  certainly  belong  to 
Mcln!tire,  in  so  far  as  they  were  made  pay- 
able up  to  the  time  of  his  death.  Being  part 
of  his  personal  estate,  his  executors  are  en- 
titled to  recover  them.  The  fact  that  the  di- 
rectors of  the  Southwest^n  Railroad  Com- 
pany compromised  the  daims  of  these  stock- 
holders, received  the  money,  and  declared  the 
dividends,  does  not  contravene  this  right  of 
the  executors  to  the  portion  of  the  dividends 
payable  before  the  death  of  Mclntire.  Tbe 
directors  acted  in  the  matter  simply  as  the 
agents  or  trustees  of  the  various  stockhc^d- 
ers.  Under  the  contract  of  lease,  there  was 
no  money  due  and  owing  the  lessor  corpoca- 
tion;  for,  as  we  have  seen,  it  was  due  and 
payable  to  the   individual    stockholders.    It 
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did  not  arise  from  the  eamings  of  the  leased 
road,  but  from  the  contract  of  lease;  and  the 
dedaratloQ  of  the  board  of  directors  that  ft 
was  a  dividend  declared  at  that  time  did  not, 
in  legal  effect,  make  it  so,  and  sach  declarap 
tion  could  not  give  the  right  to  snch  dividends 
to  persons  holding  stock  at  that  time.  The 
action  of  the  board  of  directors  amounted  to 
no  more  tlian  a  statement  that  they,  as  agents 
or  trostees  of  the  individual  stockholders,  liad 
made  a  corporate  compromise  with  the  pur- 
chasers of  the  Central  Railroad  &  Rflnklng 
Company,  by  which  they  had  received  a  cer^ 
tain  proportion  of  the  past-due  dividends 
which  were  declared  under  the  lease  contract, 
and  were  ready  to  pay  out  to  the  stockholders 
who  were  entitled  to  it  It  was  merely  an 
announcement  of  their  action  as  the  agents 
of  the  stockholders,  and  not  such  a  declara- 
tlon  as  would  fix  the  legal  rights  of  the  stock- 
holders, or  deprive  them  of  any  legal  rights 
they  had  under  the  contract  of  lease.  For 
these  reasons,  we  think  that  the  trial  Judge 
erred  in  awarding  the  fund  to  the  trustees  of 
the  two  churches. 

2.  The  trial  judge  provided  for  the  costs 
and  expenses  by  decreeing  that  the  executors 
of  Mclntire  pay  the  court  costs,  and  that  the 
trustees  of  the  churches  pay  the  counsel  fil- 
ing the  bill  of  interpleader,  out  of  the  fund, 
fees  for  their  services.  The  executors  ex- 
cepted to  the  decree  requiring  them  to  pay  the 
costs  of  the  litigation,  and  the  trustees,  by 
cross  bill,  excepted  to  the  decree  requiring 
them  to  pay  out  of  the  fund  the  fees  of  coun- 
sel filing  the  bill  of  interpleader.  As  we  have 
decided  that  the  decree  awarding  the  fund 
to  the  trustees  of  the  churches  was  errone- 
ous, it  follows,  as  a  matter  of  couise,  that  the 
decree  requiring  them  to  pay  fees  out  of  this 
fund  is  likewise  error.  Whether  counsel  who 
file  a  bill  of  interpleader  are  entitled  to  fees 
out  of  the  fund  in  the  hands  of  the  person 
who  files  the  bill,  or  whether  that  person 
must  pay  his  own  counsel,  we  do  not  now  de- 
cide, but  leave  this  matter  to  be  passed  up- 
on, in  the  light  of  this  decision,  by  the  learn- 
ed judge  below.  In  the  same  light  the  de- 
cree as  to  court  costs  should  be  likewise  re- 
considered.  Judgment  reversed. 


(101  Ga.  43) 

ADAMS  V.  HOLLAND. 

(Supreme  Court  of  G^rgia.     May  6,  1897.) 

RBCORt>  ON  AppBAL—CoNCLU8iyBNss9~  Mutual 
A0COUNT9— Limitations— ExcBPTiONs  to 

EVIDBNCB— DiBBOTINO  VbRDIOT. 

1.  Where,  on  the  trial  of  an  action  upon  a 
promisBory  note,  the  defendant  filed  two  pleas, 
together  with  amendments  thereto,  one  of  set-off, 
the  other  of  payment,  and  the  bill  of  exceptions 
recites  that,  upon  written  demurrer  filed  to  such 
pleas  and  amended  pleas  by  the  plaintiff,  the 
court  sustained  sudi  demurrer,  and  ordered  the 
pleas  stricken,  yet,  where  the  record  shows  that 
the  demurrer  so  filed  went  to  and  was  aimed 
solely  at  the  plea  of  set-off,  the  record  will  con- 
trol, and  accordingly,  in  adjudicating  upon  the 
case,  the  plea  of  payment  will  be  treated  as  re- 
maining nnstricken,  notwithstanding  it  is  recited 


in  the  motion  for  new  trial  that  the  court  erred 
in  striking  the  amended  plea  of  payment  and 
set-off,  it  not  appearing  that  the  grounds  of  such 
motion  were  in  anv  manner  certified  to  by  the 
court,  other  than  the  statement  contained  in  the 
bill  of  exceptions  above  outlined. 

2.  With  respect  to  mutual  accounts,  the  stat- 
ute of  limitations  begins  to  run  from  the  date  of 
the  last  item  embraced  within  the  mutual  deal- 
ings. <a)  Accordingly,  where  suit  was  brought 
on  the  10th  day  of  August,  1895,  on  a  promissory 
note  dated  April  28,  1876,  to  whidi  &e  defend- 
ant filed  a  plea  of  set-off,  alleging  mutual  trans- 
actions between  herself  and  the  plaintiff  during 
the  period  of  time  covered  by  tne  account  so 
pleaded  as  a  set-off,  and  where  the  last  item  in 
such  account  bears  date  August  12,  1882,  the 
bar  of  the  statute  had  attached,  and  the  plea 
was  properly  stricken  on  demurrer. 

8.  In  such  a  case,  an  exception  to  the  refusal 
of  the  court  to  allow  the  defendant  to  introduce 
evidence  to  ''prove  tliat  she  did  not  owe  the 
note"  sued  upon  will  not  be  considered  when  the 
character  and  nature  of  the  evidence  by  whidi 
such  proof  was  to  be  made  is  not  made  to  appear. 

4.  Treating  the  plea  of  payment  as  remaming 
nnstricken,  Inasmuch  as  it  appears  from  the  rec- 
ord that  the  defendant  introduced  no  evidence  in 
support  of  such  plea,  and  that  the  only  evidence 
introduced  was  a  copy  of  the  note  sued  on,  the 
court  committed  no  error  in  directing  a  Terdict 
for  the  plaintiff. 

(Syllabus  by  the  Court) 

Error  from  superior  coturt,  Elbert  coun^; 
Seaborn  Reese,  Judge. 

Action  by  W.  Y.  Holland  against  Lou  H. 
Adams  upon  a  promissory  note.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

The  f olloiwing  is  the  official  report: 
On  August  10,  1895,  Holland  brought  suit 
against  Mrs.  Adams  upon  a  promissory  note 
under  seal,  dated  April  28,  187d,  and  due  one 
day  after  date,  with  interest  at  1  per  cent 
per  month  for  the  principal  sum  of  $84.82, 
less  a  credit  of  $8.20,  dated  November  8,  187& 
The  defendant  pleaded  the  general  issue,  and 
also  filed  pleas  of  payment  and  set-off,  which 
upon  demurrer  were  stricken.  This  ruling 
controlled  the  case,  and  formed  the  basis  of  a 
motion  for  new  trial,  which  was  overruled. 
These  pleas  allege  that  defendant  has  no  rec- 
ollection of  haying  signed  the  note,  but,  as 
she  now  recollects,  the  plaintiff,  in  187^  fur- 
nished her  a  stock  of  millinery,  which  she  at 
the  time  understood  she  was  to  sell  on  com- 
mission, and  if  she  ever  signed  the  note  it  was 
for  the  purchase  of  this  stock  of  millinery,  in- 
stead of  the  same  being  received  by  her  on 
commission,  as  she  now  remembers  it  was. 
During  the  time  these  goods  were  held  by  her 
she  furnished  to  plaintiff  various  articles  out 
of  said  store,  and  he  became  indebted,  to  her 
$17.30  for  such  articles,  a  bill  of  which  is  at- 
tached, the  same  being  dated  in  May,  June, 
July,  August,  and  October,  1876.  In  the  fall 
of  that  year  she  returned  him  all  the  goods 
unsold  by  her,  and  which  had  been  received 
by  her  to  be  sold  on  commission,  the  exact 
amount  of  which  goods  she  cannot  now  recall, 
and  these,  in  her  opinion,  were  of  sufficient 
value  to  pay  the  balance  due  for  the  purchase 
thereof,  or  were  returned  as  unsold  goods 
after  having  been  received  for  aale  on  com- 
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minioiL  In  Hither  erent^  she  pleads  that  the 
foods  so  returned  were  In  full  settlement  and 
payment  of  whatever  dalm  he  held  against 
her  for  the  purchase  or  value  of  said  goods 
retvesented  by  the  note  sued  on.  Further, 
he  is  indebted  to  her  $21.25  for  articles  of 
dress  and  millinery,  set  forth  in  an  attached 
account,  the  items  of  which  are  dated  in  1877 
and  1882.  She  further  says  that  the  note  was 
fully  paid  by  her  to  plaintiff  on  September  1, 
1876,  and  that,  at  the  time  the  accounts 
pleaded  as  a  set-off  were  due  and  owing  to  her 
by  plaintiff,  there  were  mutual  transactions 
between  them,  and  said  accounts  did  not  be- 
come barred  until  plaintiff's  demand  against 
her  was  barred. 

John  P.  Shannon,  for  plaintiff  in  error.  W. 
Ij,  Hodges  and  Z.  B.  Rogers,  for  defendant  Ip 
error, 

lilTTLB,  J.  The  facts  are  set  out  tai  the 
preceding  official  report 

1.  The  bill  of  exceptions  recites  that  two 
pleas  which  were  filed  by  the  defendant,  one  of 
set-off  and  the  other  of  payment,  were  strick- 
en on  demurrer.  The  two  pleas,  as  origioally 
filed,  were  each,  by  leave  of  the  court,  amend- 
ed, and  as  amended  the  plea  of  payment  was, 
as  against  a  general  demurr^,  good.  The 
plea  of  set-off  was  an  imperfect  idea,  and  was 
properly  stricken.  An  examination  of  the 
record  shows  that  the  demurrer  which  was 
filed  by  the  plaintiff  was  confined  to  the  plea 
of  set-off,  and  that  the  plea  of  payment  was 
not  demurred  to,  and  consequentiy  not  strick- 
en. Where  there  is  a  confiict  between  the 
bill  of  exceptions  and  the  record  as  to  matters 
which  form  a  part  of  the  record,  the  latter 
will  controL  Dismuke  v.  Trammell,  64  6a. 
428,  and  cases  there  cited.  The  record,  there- 
fore, showing  that  the  demurrer  went  only  to 
the  plea  of  set-off,  the  plea  of  payment  must 
be  treated  as  not  having  been  stricken;  and 
this  is  true,  notwithstanding  it  is  recited  in 
the  motion  for  a  new  trial  that  the  court  erred 
in  striking  the  amended  plea  of  payment  and 
setHDtf,  inasmuch  as  it  appears  that  the 
grounds  of  such  motion  were  not  in  any  man- 
ner certified  to  by  the  court,  other  than  by 
approving  and  certifying  the  bill  of  excep- 
tions in  the  usual  form,  a  general  recital  ap- 
pearing in  the  blU  of  exceptions  to  the  effect 
that,  upon  written  demurrer  filed  to  such 
'pleas  and  amended  pleas,  the  court  sustained 
the  demurrer  and  ordered  the  pleas  stricken. 

2.  The  suit  was  on  a  promissory  note,  execut- 
ed as  a  sealed  instrument,  and  was  brought  be- 
fore the  bar  of  the  statute  had  attached.  The 
iriea  of  set-off,  as  amended,  contained  a  state- 
ment of  a  number  of  items  as  having  been 
charged  to  the  plaintiff,  the  last  of  which  was 
dated  August  12,  18S2.  The  suit  was  filed  on 
the  10th  of  August,  1885,  some  13  years  after 
the  date  of  the  last  item  of  the  account  which 
was  pleaded  as  a  set-off.  The  demurrer  to 
the  plea  of  set-off  was  on  the  ground  that 
the  defendant's  right  of  actiou  accrued  more 


than  4  3rean  prior  to  the  time  of  the  filing 
of  such  plea*  and  we  think  was  properly  sus^ 
tained.  Assuming  that  the  account  pleaded 
BB  a  set-off  was  based  upon  a  mutual  under- 
standing, either  express,  or  implied  from  the 
conduct  of  both  parties,  that  they  would  con- 
tinue to  credit  each  other  until  at  least  one 
desired  to  terminate  the  course  of  dealing,  at 
which  time  the  balance  would  be  ascertained 
and  then  become  due,  the  account  in  that 
event  is  barred  by  the  statute  of  limitations. 
It  is  not  to  be  understood,  however,  that  our 
ruling  goes  to  the  extent  of  holding  that  the  ac- 
count pleaded  comes  under  the  doctrine  of  mu- 
tual accounts.  Whether  or  not  such  is  the  case 
is  a  question  of  fact  Here  one  party  had  a 
promissory  note;  the  other,  an  account.  But 
If  the  acooujit  in  this  case  is  to  be  held  a 
mutual  one,  and  it  is  to  be  so  treated,  as  the 
plea  alleges  it  to  be  such,  and  the  demurrer 
admits  the  allegation,  the  statute  begins  to 
run  at  the  date  of  the  last  Just  item  entered 
during  the  course  of  the  mutual  dealing.  Civ. 
Code,  I  37e9;  Madden  v.  Blain,  G6  Ga.  40; 
noumoy  V.  Wooten,  71  Ga.  16a  For  a  full 
and  able  discussion  of  the  doctrine,  see  the  case 
of  Gunn  v.  Gunn,  74  Ga.  665. 

8.  One  of  the  grounds  of  the  motion  for  new 
trial  is  because  the  court  erred  hi  refusing  to 
allow  the  defendant  to  introduce  evidence  in 
said  case  to  prove  that  she  did  not  owe  the 
note,  under  her  plea  of  the  general  issue  sa 
filed  in  said  case.  Tte  legal  effect  of  this 
ground  is  to  make  an  exception  to  the  exclu- 
sion or  rejection  of  evidence,  l^e  ground  does 
not  state  the  character  or  nature  of  the  proof 
which  was  offered  to  be  made,  and  therefore 
this  court  is  unable  to  say  whether,  in  reject- 
ing the  evidence  offered,  the  court  did  or  did 
not  commit  error. 

4.  After  the  plea  of  set-off  had  been  strick^i, 
the  plea  of  payment  whi<di  had  been  filed  was, 
as  we  construe  the  record,  before  the  court. 
The  brief  of  evidence  embodied  in  the  record 
contains  no  evidence  whatever  except  copy  of 
the  note  sued  on  by  the  plaintiff.  The  plea  of 
payment  was  therefore  wholly  unsupported 
by  any  evidence,  and,  being  so,  the  court  prop- 
erly directed  a  verdict  for  the  plaintiff.  Judg- 
ment affirmed* 

(100  Oa.  468) 

SAVANNAH  COTTON  MILLS  v.  CUNNING- 
HAM. 
(Sapreme  Court  of  Georgia.     March  8,  1897.) 

COBPOBATIOMS—RESXeNlTION  OF  DiBBOTOB— RlOHT 
TO  COICFSNSATION. 

When  an  ofiicer  in  a  priyate  corponition  ten- 
ders his  resignation,  whether  demanded  or  not, 
end  such  resignation  ii  coupled  with  a  notice 
that  he  will  claim  salaiy  for  a  given  time  tiiere- 
after,  alleging  that  under  resolutions  of  the 
stockholders  he  was  entitled  to  continue  in  the 
exercise  of  soch  office  to  a  given  date,  such  resig- 
nation takes  effect  on  Its  acceptance  by  the  com- 
pany, and  such  officer  is  not  entitied  to  have  his 
salary  for  the  given  time,  unless  it  appears  that 
the  conditions  named  bind  the  company  for  the 
payment  of  such  salary.  In  this  case  it  clearly 
appears  that  the  officer  misconstrued  the  action 
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of  the  ■tockholdera,  and  under  it  the  company 
was  not  bound  for  payment  of  the  continuing  sal- 
ary; and  where  the  officer,  under  such  circum- 
stances, recovered  a  yerdict,  it  was  error  not  to 
have  granted  the  motion  made  by  the  defend- 
ant for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  BaYannab;  T,  H. 
Norwood,  Judge. 

Action  by  H«  a  Cunningham,  administrator 
of  one  Warfield,  deceased,  against  Savannah 
Cotton  Mills,  for  salary  after  resignation  from 
office.  Judgment  was  rendered  for  plaintiff. 
On  the  refusal  to  grant  a  new  trial,  defendant 
brings  error.    Beversed. 

Charlton,  Mackall  &  Anderson,  for  plaintiff 
in  error.  Chaa.  N.  West,  for  defendant  in  a- 
ror. 

LITTLE,  J.  The  question  which  arises  in 
this  case  is  whether  the  defendant  in  error  is 
entitled  to  recover  from  plaintiff  in  error  his 
salary  as  its  treasurer  and  general  manager 
from  October  1, 1896,  to  January  10, 1896.  On 
the  trial  the  Jury  returned  a  verdict  for  the 
plaintiff  for  $800,  and  error  is  assigned  upon 
the  refusal  of  the  presiding  Judge  to  grant  the 
defendant's  motion  for  a  new  trial.  This 
motion  was  based  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  the  evidence; 
that  the  court  erred  in  not  granting  a  non- 
suit, as  well  as  in  certain  instructions  given 
to  the  Jury,  and  also  erred  in  directing  a  ver- 
dict against  the  defendant  The  views  which 
we  take  of  this  case  reverse  the  judgment  of 
the  court  below,  and,  in  giving  expression  to 
such  views,  we  find  it  unnecessary  to  consider 
the  grounds  of  the  motion  for  a  new  trial  in 
detail.  It  is  not  disputed  that  the  office  of 
treasurer  and  general  manager  of  the  defend- 
ant's cotton  mills  expired  by  limitation  of 
time  on  the  third  Wednesday  in  September 
of  each  year.  The  brief  of  evidence  which 
appears  in  the  record  shows  that  on  the  27tli 
of  June,  1895,  the  directors  at  the  Savannah 
Cotton  Mills  passed  a  resolution  changing  the 
time  of  the  annual  meeting  of  the  stockhold- 
ers from  the  third  Wednesday  in  September 
to  the  second  Thursday  in  January  of  each 
year,  and  provided,  also,  that  the  officers  of 
the  corporation  be  elected  in  the  next  Septem- 
ber to  continue  until  the  annual  meeting  in 
January  thereafter.  There  was  no  election  of 
officers  in  September  at  the  time  when  the 
term  of  the  officers  expired,  and  on  the  3d  of 
October,  1895,  the  resignation  of  the  plaln- 
tifTs  intestate  as  treasurer  and  general  man- 
ager was  called  for  by  the  directors  of  the 
corporation.  As  there  was  no  erection  held 
in  September,  and  the  term  of  office  of  the 
plaintiff's  intestate  expired  on  the  third  Wed- 
nesday in  that  month,  unless  the  plaintiff  was 
authorized  to  hold  over,  his  rights  and  duties 
as  sach  officer  ceased  on  that  day.  It  ap- 
pears, however,  that  because  of  the  failure  to 
hold  an  election  in  September,  the  office  of 
treasurer  and  general  manager  continued, 
without  further  action,  to  be  filled  by  plain- 


tiff's intestate  nnta  the  8d  day  of  October, 
1895,  when  his  resignation  was  requested  by 
the  board  of  directors.  On  the  4th  day  of 
October,  1896,  he  repUed  to  the  request  for  taJs 
resignation  by  forwarding  a  communication 
to  the  president  of  the  mills,  in  which,  after 
acknowledging  the  receipt  of  the  request  for 
his  resignation,  he  relied  In  the  following 
language:  '*At  the  last  meeting  of  the  stock- 
holders a  resolution  was  passed  authorizing 
the  present  officers  to  hold  over  until  the  an- 
nual meeting,  which  was  appointed  for  Janu- 
ary. Under  this  resolution  I  shall  claim  my 
salary  until  that  time,  and  under  these  condi- 
tions I  herewith  place  my  resignation  in  your 
hands.'*  When  he  thus  resigned,  and  the 
resignation  was  accepted,  the  plaintiff  ceased 
to  be  an  officer  of  the  corporation.  That 
resignation,  however,  was,  in  law,  qualified  by 
any  conditions  which  accompanied  it,  and 
was  in  no  sense  to  be  regarded  as  uncondi- 
tional. A  critical  examination  of  the  lan- 
guage in  which  the  letter  of  resignation  is 
couched  shows  two  reasons  as  being  the  ba- 
sis of  the  tendered  resignation:  First,  tiiat 
the  stockholders  had  authorized  the  iMresent 
officers,  which  included  the  plaintiff,  to  hold 
over  until  the  annual  meeting  in  January 
thereafter;  second,  that,  this  being  true,  the 
plaintiff  would  claim  his  salary  until  sach  an- 
nual meeting,  and  that  the  resignation  was 
given  under  these  conditions.  If  the  stock- 
holders had  in  fact  authorized  the  officers,  in- 
cluding the  plaintiff,  to  hold  over  until  the 
succeeding  January,  such  action  wodd  have 
had  the  effect  of  extending  the  term  of  the 
plaintiff  until  January,  and,  being  otherwise 
silent,  at  the  salary  which  he  was  then  re- 
ceiving; and  the  board  of  directors  was  put 
on  notice  that  he  would  urge  his  claim  for  sal- 
ary to  that  date,  notwithstanding  his  resigna- 
tion. It  follows  that  if  the  contention  of  the 
plaintiff  was  true,  and  that  in  compliance 
with  the  request  of  the  corporation  be  ten- 
dered his  resignation,  he  would,  under  the  no- 
tice given,  have  had  a  right  to  demand  and  re- 
ceive salary  for  this  lengthened  term.  The 
resignation,  as  appears  from  the  minutes  of 
the  meeting  of  stockholders  on  October  5th, 
was  accepted  on  that  date,  and  provision  was 
at  the  same  time  made  for  a  new  treasurer 
and  general  manager.  It  appears,  also,  from 
the  record,  that  the  defendant,  being  present 
at  the  meeting,  made  a  claim  for  salaiy  to 
the  Ist  of  January,  which  by  the  stockholders 
was  referred  to  the  board  of  directors  ta  de- 
cide. The  record  states  that  an  examination 
of  the  minutes  shows  that  there  was  no  meet- 
ing of  the  stockholders  called  under  the  reso- 
lution of  June  27th,  which  provided  for  an  elec- 
tion of  officers  to  hold  from  S^tember  to  the 
ensuing  January.  However  this  may  be,  so 
far  as  the  plaintiff  is  concerned  he  resigned 
his  office  on  the  4th  of  Octoiber,  and  It  was  ac- 
cepted on  the  5th.  One  who  is  entitied  to 
hold  an  office  of  a  corporation  may  ordinarily 
resign  it  at  his  pleasure,  but,  being  entitled, 
there  is  no  obligation  resting  on  him  to  make 
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such  resignation  at  the  request  of  the  corpo- 
rate antborities.  Should  he  do  so,  either  with 
or  without  such  request,  tt  is  voluntary  action 
on  his  part,  and  In  either  case  he  ceases  from 
the  date  of  its  acceptance  to  be  an  officer. 
The  tender  of  such  resignation,  however,  will 
be  qualified  by  and  subject  to  such  conditions 
as  may  be  coupled  with  the  tender,  and  the 
general  acceptance  of  it  will  be  subject  to  the 
-conditions  so  expressed. 

Was  the  contention  of  the  plaintiff's  hites- 
tate  correct,  that  the  stockholders  passed  a 
resolution  in  June  authorizing  the  officers  of 
the  corporation  to  hold  over  until  January? 
By  reference  to  the  original  action  of  the 
stockholdera  in  June,  it  will  be  found  that  the 
annual  meeting  of  the  stockholders  was  chan- 
ged from  September  to  January;  that  the  fis- 
•eal  year  should  begin  on  the  Ist  of  January; 
^nd  that  "the  officers  be  elected  in  S^tember 
to  continue  until  January."  This  action  of 
the  stockholders  does  not  support  the  conten- 
tion of  the  plaintiff.  This  action  taken  by 
the  stockholders  in  June,  so  far  as  the  record 
discloses,  did  not  authorize  the  then  officers  to 
bold  over  until  January.  On  the  contrary.  It 
was  contemplated  by  that  action  that  an  elec- 
tion would  be  held  at  the  usual  time  In  Sep- 
tember for  officers,  who  would  hold  until  Jan- 
nary.  This  election  was  never  held.  The 
term  of  office  expired  in  September,  and  hence 
the  notice  \o  the  board  of  directors  carried 
with  it  no  right  to  demand  or  receive  compen- 
sation as  treasurer  and  general  manager  be- 
tween the  time  of  the  expiration  of  his  office 
in  September  and  January,  further  than  for 
the  time  which,  by  acquiescence  of  the  cor^ 
poration,  he  exercised  the  duties  of  the  office, 
and  the  claim  of  salary  to  January  is  not  sup- 
ported by  this  action.  It  follows  that  the 
court  erred  in  refusing  to  grant  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
law  and  the  evidence  In  the  case.  Judgment 
reversed. 


<100  Oa.  474) 

SAVANNAH,  T.  &  I.  OF  H.  RT.  00.  v. 

FENNELL. 

<Supi!eme  Court  of  Georgia,     llareh  8,  1887.). 

APPBAL^COKFLICTINO   EVIDBirOB— OBJB0TIO58 

NOT  Raised  Below. 

1.  There  being  a  conflict  of  evidence,  the  judge 
of  the  superior  court  did  not  abuse  his  discretion 
in  sustaining  the  certiorari,  and  remanding  the 
canse  to  be  again  tried  in  the  magistrate's  court. 

2.  The  question  whether  or  not  a  certiorari 
will  lie  from  proceedings  had  under  section  8042 
et  seq.  of  the  Code,  though  argued  in  this  court, 
was  not  made  hefore  the  trial  Judge  or  in  the 
record  brought  to  this  court,  and  therefore  is 
not  now  passed  npon. 

(S^yUabus  by  the  Court.) 

Error  from  superior  court,  Chatham  county; 
R.  Falligant,  Judge. 

Action  by  J.  R.  Fennel!  agahist  the  Savan- 
nah, Thunderbolt  &  Isle  of  Hope  Railway  Com- 
pany.  Judgment  for  defendant  reversed  on 
certiorari,  and  defendant  brings  error.  Af- 
Hrrned. 


The  following  is  the  official  report: 
J.  R.  Fennell  sued  the  railway  company  un- 
der Code,  I  3042  et  seq.,  for  damages  from  the 
killing  df  his  yearUng  heifer.  The  magistrate 
before  whom  the  case  was  heard  rendered  judg- 
ment in  favor  of  the  defendant.  Plaintlfr  took 
the  case  by  certiorari  to  the  superior  court,  al- 
leging that  the  Judgment  was  contrary  to  law 
and  evidence.  The  certiorari  was  sustained, 
and  the  railway  company  excepted.  Upon  the 
trial,  W.  B.  Fennell  testified:  •*!  live  near 
Thunderbolt,  on  line  of  defendant's  road. 
While  at  supper,  March  17,  1895,  I  heard  the 
car  stop  in  front  of  my  garden  fence,  while  on 
its  trip  to  lliunJsrbolt,  and  saw  men  moving 
around,  evidenfly  getting  something  ofT  the 
track.  Next  morning  I  found  my  brother's 
yearling,  dead,  on  the  side  of  defendant's  road- 
way. There  was  blood  and  hair  on  the  ties 
and  rails  for  a  number  of  yards  along  the 
track.  The  heifer  was  bruised  on  the  head, 
one  horn  was  loose,  and  it  had  other  severe  in- 
juries which  were  sufficient  to  cause  its  death. 
It  was  worth  between  ten  and  fifteen  dollars. 
The  accident  occurred  at  a  road  crossing,  the 
calf  being  struck  at  the  crosshig,  and  the  blood 
and  hair  showing  it  had  been  dragged  from  the 
crossing  about  fifteen  or  twenty  yards  towards 
Thunderbolt  I  was  familiar  with  the  year- 
ling, as  it  slept  with  my  cattle  in  the  pen  at 
my  house."  John  T.  Fennell  testified:  '*The 
heifer  generally  went  In  company  with  another, 
which  also  belongs  to  me;  and  the  surviving 
heifer,  the  next  morning  after  the  killing,  wa9 
standing  near  the  place  where  the  dead  one 
was  lying.  The  reason  the  two  were  not  pen 
ned  in  my  lot  was  because  the  older  cows 
would  not  let  them  stay  In,  and  they  had  got 
in  the  habit  of  sleeping  In  my  brother's  lot 
One  of  them  wore  a  bell,  and,  when  I  would 
hear  the  sound  of  the  bell  at  my  brother's 
place,  I  considered  that  they  were  safe,  as  one 
was  never  far  from  the  other.  When  I  exam- 
ined the  heifer  the  next  morning,  I  found  one 
horn  broken  off,  and  hanging  to  its  head;  the 
other  was  missing  entirely;  and  it  looked  badl} 
broken  up.  From  the  crossing  where  she  was 
struck,  hair,  blood,  and  skin  were  ground  up 
on  the  track  for  a  distance  of  forty  or  fifty 
feet  The  rails  were  covered  with  hair  for 
thirty  yards."  For  the  defendant  the  motor- 
man  of  the  car  testified:  ''About  7:46  o'clock 
p.  m.,  was  approaching  point  where  W.  B.  Fen- 
nell lives,  and.  Just  before  getting  to  the  road 
crossing,  I  noticed  some  cattle  on  right  hand. 
I  cut  off  current  and  put  on  brakes;  but  see- 
ing they  were  stationary,  I  took  off  brakes  and 
turned  the  current  on  again.  A  moment  or 
two  after,  I  saw  a  calf  coming  apparently  from 
a  clump  of  bushes  on  the  left.  It  got  on  the 
track  in  front  of  the  car,  coming  diagonally 
across  the  track,  and  towards  the  car.  The 
calf  was  running  towards  the  car.  I  was  in 
about  twenty  or  thirty  feet  from  it,  and  it  was 
impossible  to  ^op  in  time  to  prevent  striking  it. 
I  did  not  reverse.  To  have  done  so  would 
probably  have  broken  the  machinery,  without 
stopping  in  time  to  prevent  the  accident     The 
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car  was  going  from  ten  to  twelve  mUes  an 
hoTir  when  it  struck  the  calf.  There  is  a  carve 
In  the  road  at  that  point  towards  the  left,  and 
as  the  rays  of  the  headlight  always  go  straight 
ahead,  and  don't  take  the  curve,  the  left-hand 
side  was  in  darkness,  and  I  could  not  see  any 
object  at  a  distance.-  I  knew  there  was  a  cross- 
ing at  that  point,  used  by  people  and  vehicles. 
It  is  a  private  road,-rnelghborhood  road  from 
Thunderbolt  to  Bonaventure.  We  are  allowed 
in  the  city  to  run  five  miles  an  hour  north  of 
liberty  street,  and  ten  miles  an  hour  south  of 
Liberty  street"  In  rebuttal,  W.  B3.  Fennell 
testified:  *' Where  the  accident  occurred  is  fifty 
or  sixty  yards  lutside  of  the  town  of  Thunder- 
bolt. The  curve  is  a  graded  curve,  and  the 
killing  occurred  about  the  middle  of  it.  The 
track  is  clear  on  the  left-hand  side.  My  fence 
is  on  the  right  I  don't  remember  any  dump  of 
bushes  on  the  )eft  near  the  track.  The  road  is 
a  private  road.  I  got  permission  from  the 
president  of  defendant  to  shell  it  It  is  used 
as  a  neighborhood  road  by  myself  and  others." 

Barrow  &  Osborne,  for  plaintiff  in  error. 
Glgullliat  ft  Stubbs,  for  defendant  in  error. 

LITTLB,  J.  1.  It  appears  that  the  plain- 
tiff below  Instituted  a  summary  proceeding, 
under  section  3042  et  seq.  of  the  Code  of 
1882,  to  have  damages  assessed  against  the 
defendant  company  for  the  killing  of  a  cow 
by  the  running  of  the  cars  of  the  latter.  The 
magistrate,  after  hearing  evidence,  adjudged 
that  the  defendant  waM  not  liable,  and  ren- 
dered judgment  accordingly.  For  this  judg- 
ment, the  plaintiff  sued  out  a  writ  of  certio- 
rari to  the  supreme  court,  which,  upon  the 
hearing  in  the  latter  court,  was  sustained, 
and  the  cause  remanded  to  the  justice's  court 
to  be  retried.  To  this  latter  judgment,  de- 
fendant company  excepts,  and  brings  the 
case  to  this  court  by  writ  of  error. 

By  reference  to  the  testimony  introduced 
at  the  trial  before  the  magistrate,  a  report  of 
which  Is  contained  In  the  foregoing  official 
statement  of  facts.  It  will  be  observed  that 
while  there  was  no  conflict  touching  the 
value  of  the  animal  killed,  nor  as  to  the 
killing;  of  the  animal  by  the  operation  of  the 
car  of  the  defendant  company,  there  was  a 
conflict  in  the  testimony  as  to  whether  the 
defendant  company  had  exercised  ordinary 
care  and  diligence  to  prevent  the  killing  of 
the  cow.  The  killing  occurred  at  or  near  a 
private  road  crossing.  The  motorman  in 
charge  of  the  car  testified,  among  other 
things,  that  just  before  getting  to  the  cross- 
ing, he  noticed  some  cattle  on  the  right  hand; 
that  he  cut  off  the  current,  and  put  on 
brakes,  but,  seeing  they  were  "stationary," 
he  took  off  the  brakes,  and  turned  the  cur- 
rent on  again;  that,  a  moment  or  two  later, 
he  saw  a  calf  coming  apparently  from  a 
clump  of  bushes  on  the  left;  that  it  got  on 
the  track  In  front  of  the  car,  running  diag- 
onally across  the  track,  and  towards  the  car; 
th^t,  when  he  discovered  the  animal,  he  was 


In  too.dose  p)?oximlty  to  it  to  stop,  etc.  Id 
rebuttal,  there  was  evidence  offered  by  the 
plaintiff  to  the  effect,  among  other  things, 
that  the  track  was  clear  on  the  left-hand 
side,  and  that  witness  did  not  reniember  any 
clump  of  bushes  on  the  left  near  the  track. 
Thus,  it  will  be  seen  that  in  the  case  made 
by  the  writ  of  certiorari  was  involved  the 
question  of  fact  as  to  whether  or  not  the 
defendant  company  could,  by  the  exercise  of 
ordinary  care  and  diligence,  have  prevented 
the  klUing  of  the  cow;  and  there  being  a 
conflict,  as  has  been  pointed  out,  la  the  evi- 
dence touching  this  question  of  fact,  the 
case  falls  within  the  principle  so  .frequently 
announced  by  this  court,  to  the  effect  that, 
where  facts  are  involved  and  the  evidence  is 
conflicting,  the  discretion  of  the  presiding 
judge  In  refusing  or  sustaining  a  certiorari 
will  not  be  controlled  or. disturbed,  unless  it 
is  apparent  that  such  discretion  has  been 
abused  (Formby  v.  Smith,  69  Ga.  769;  Bald- 
win V.  Hlers,  73  Ga.  739;  HIU  v.  Johnson, 
74  Ga.  362;  Whitley  v.  Ramspeck,  Id.  391; 
Worthington  v.  Railroad  Oo.,  Id.  408;  Mc- 
Cullough  V.  Anderson,  Id.  839;  Cox  v.  Snell, 
77  Ga.  469;  Emmons  v.  Telegraph  Co.,  80 
Ga.  760, 7  S.  E.  232);  and  that  In  such  a  case, 
If  the  certiorari  is  sustained,  the  cause 
should  be  remanded  (Shannon  v.  Daniel,  64 
Ga.  448;  James  v.  Smith,  62  Ga.  345;  Claton 
V.  Ganey,  63  Ga.  331;  Cherokee  Lodge  v. 
White,  Id.  743;  Sapp  v.  Adams,  65  Ga.  600; 
Healey  v.  Dean,  68  Ga.  514;  Smith  v.  Bragg, 
Id.  650;  Boroughs  v.  White,  69  Ga.  841; 
HoUiday  v.  Poole,  77  Ga.  159).  Where  the 
question  of  negligence  of  a  railroad  com- 
pany In  killing  a  cow  is  involved,  and  cer- 
tiorari is  sustained,  the  case  must  go  back 
for  a  rehearing.  Railroad  Co.  v.  Bird,  76  Ga. 
13. 

2.  It  was  argued  before  this  court  by  coun- 
sel for  plaintiff  In  error  that,  the  plaintiff 
below  having  instituted  his  action  and  pro- 
ceeded under  section  3042  et  seq.  of  the 
Code  of  1882,  he  had  no  further  remedy  after 
the  magistrate  rendered  judgment  against 
him,  inasmuch  as,  by  the  provisions  of  sec- 
tion 3045,  the  judgment  of  the  justice  is 
made  final  and  conclusive  as  between  the 
plaintiff  and  the  defendant  touching  the  par- 
ticular matter  for  which  such  judgment 
may  be  rendered,  with  the  exception,  how- 
ever, that,  under  the  provisions  of  section 
3046,  a  right  of  appeal  Is  preserved  to  the 
railroad  company.  It  was  therefore  insisted 
in  the  argument  here  by  counsel  for  the 
plaintiff  in  error  that  the  plaintiff  below  was 
not  authorized  by  law  to  sue  out  the  writ 
Whether  or  not  the  point  is  well  taken  Is  a 
question  which,  under  the  record  as  it  comes 
to  us,  we  are  not  at  liberty  to  determine. 
From  an  iospectlon  of  the  record,  we  find  that 
tte  quecrtion  whellher  or  not  a  certiorari  will  Ue 
from  proceedings  had  under  section  3042  et 
seq.  of  the  Code  of  1882  was  not  made  before 
the  trial  judge,  nor,  Indeed,  in  the  record 
brought  here.    This  court  has  often  declared 
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the  Inherent  (llBabillty  In  its  organization  to 
determine  or  consider  questions  which  were 
not  made  in  the  court  below,  and,  as  the 
reasons  for  this  ruling  have  been  heretofore 
fully  stated  and  may  be  found  in  the  au- 
thorities below  cited,  we  deem  further  elab- 
oration unprofitable.  See  Howard  v.  Gray, 
65  Ga.  182;  Trammell  v.  Woolfolk,  68  Ga, 
628;  Baker  v.  Bailroad  Ck>.,  Id.  699;  Dickinson 
T.  Mann,  69  Ga.  729;  Steed  ▼.  Cruise,  70  Ga. 
169;  Wostenholms  t.  State,  Id.  720;  McCall 
Y.  Walter,  71  Ga.  287;  Inman  v.  Miller,  Id. 
293;  Rattaree  y.  Morrow,  Id.  528;  Humph  y, 
C^eYdand,  72  Ga.  189;  O'Brien  y.  White,  Id, 
900  ;  Parish  y.  McLeod,  73  Ga.  123;  Railway 
Co.  Y.  Floumoy,  75  Ga.  745;  Bates  T*  Messer, 
76  Ga.  696.   Judgment  affirmed. 

(100  Ga.  G40) 
BXGHANGB  BANK  OF  MACX)N  et  ai  Y. 
H.  B.  OLAFLIN  CO.  et  al. 
(Supreme  Ooort  of  Georgia.     March  22,  1897.) 

Afpointmbnt  of   Rbceivek  —  Whbn    Pkofbb  — 

Chattbl  Mobtgaobs— Enforcement 

OF    LiBNs  -   Parties. 

1.  Where  sellers  of  goods  filed  an  equitable  pe- 
tition against  the  purchaser  and  persons  to  whom 
he  had  ^yen  mortgages  upon  all  of  such  goods 
not  previously  sold  by  him,  those  mortgages  hay- 
ing oeen  executed  to  secure  the  payment  of  an- 
tecedent debts;  and  where,  by  such  petition,  a 
case  was  made  for  rescission  on  the  ground  of 
fraud  in  the  purchasej  the  petition  also,  in  sub- 
stance, alleging  liiat  it  was  impossible  for  the 
plaintiffs,  without  access  to  the  goods,  to  sepa- 
rate the  portions  thereof  belonging  to  each  from 
a  general  stock  in  whidi  they  had  been  intermin- 
gled, and  that  for  this  reason  they  were,  re- 
spectively, unable  to  accurately  describe  or  iden- 
tify such  of  their  goods  as  remained  unsold,  or  to 
state  definitely  what  quantities  and  what  kinds 
of  the  goods  still  on  hand  belonged  to  each,  it 
thus  appearing  that  equitable  aid  was  indispen- 
sable to  the  plaintiffs  obtaining  complete  relief 
in  the  premises;  and  where  such  petition  prayed 
for  a  return  to  each  plamtiff  of  his  own  goods,— it 
would  have  been  proper  for  the  judge,  upon  evi- 
dence sustaining  the  allegations  of  such  petition, 
to  appoint  a  receiver  to  take  charge  of  and  re- 
tain possession  of  all  of  such  goods  which  had 
not  been  disposed  of,  until  the  question  of  title 
could  be  passed  upon  and  the  rights  of  all  of 
the  parties  adjudicated.  In  sucb  a  case,  the 
question  of  the  solvency  or  insolvency  of  the 
mor^agees  la  hnmaterial. 

2.  Where,  upon  the  hearing  of  such  petition, 
the  judge,  instead  of  forsially  appointing  a  re- 
celTer,  ordered  the  goods  on  hand  to  be  sold  by 
tiie  sheriff  in  distinct  lots,  as  identified  by  the 
plaintiffB.  respectively,  and  to  hold  the  proceeds 
of  each  lot  separate  until  otherwise  ordered,  the 
purpose  being  to  keep  the  money  thus  realized 
m  tne  custody  of  the  court  until  it  could  be  prop- 
erly determined  to  whom  the  same  should  be 
paid,  this  was  not,  as  against  the  mortgagees, 
whether  they  were  insolvent  or  not,  erroneous. 
Am  the  court  might  have  properly  retained  in  its 
custody  the  goods  themselves,  the  retention  of 
their  proceeds  rests  upon  the  same  footing,  the 
plaintiffs  not  objecting  to  the  order  of  sale. 

3.  In  such  case,  all  the  mortgagees  were  nee- 
cuary  and  proper  parties  defendant  to  ttie  peti- 
tion. 

(Syllabus  by  the  Court.) 

BlzTor  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  the  H.  B. ,  Clnflin  Company  and 
others  against  Mrs.  Newman  and  others  for 


an  Injunction  and  other  relief.  There  was  an 
order  tor  an  injunction,  and  the  Exchange 
Bank  of  Macon,  mortgagee,  brhigs  error.  Af- 
firmed. 

Bacon,  Miller  &  Branson  and  EEardeman, 
Davis  &  Turner,  for  plaintiff  in  error.  Steed 
&  Wimberly,  Jos.  Fried,  and  Dasher,  Park  & 
Gerdine,  for  defendants  In  error. 

COBB,  J.  Mrs.  Newman,  a  merchant,  gave 
mortgages  to  flye  of  her  creditors,  each  on  a 
stock  of  goods  owned  by  her.  These  mort- 
gage creditors  foreck>aed  their  mortgages,  and 
were  proceeding  to  sell  the  stock  of  goods, 
when  H.  B.  Claflin  Company  and  others  filed 
thehr  equitable  petition  against  her  and  the 
mortgage  creditors,  in  which  it  is  alleged  that 
they  are  creditors,  and  that  she  obtained 
credit  from  them  under  such  chrcimostances 
that,  on  account  of  the  fraud  perpetrated  up- 
on them,  the  title  to  the  goods  which  they  had 
sold  never  passed  to  her,  but  that  the  title 
is  still  in  them.  They  exhibit  an  itemized 
statement,  showing  goods  sold,  quantities,  and 
bills  of  particulars  in  each  case.  It  Is  alleged 
that  some  of  the  goods  which  were  so  sold 
have  been  disposed  of  by  Mrs.  Newman,  and 
that  none  of  the  creditors  can  tell  exactly 
what  part  of  their  goods  are  still  in  h^  pos- 
session, so  that  th^  might  interpose  claims  to 
the  levy  under  the  mortgage  foreclosure;  and 
that,  in  order  to  determine  how  much  of  thehr 
property  Is  still  in  her  hands,  it  is  necessary 
to  have  an  inspection  of  the  property  which 
has  been  seized  by  the  sheriff,  so  that  each 
creditor  can  set  apart  such  of  his  goods  as 
remabi  unsold,  that  the  same  might  be  kept 
separate  and  apart  from  other  property.  The 
allegations  of  the  petition  are  such  that,  if 
proven,  the  plaintiffs  would  have  the  right  to 
reclaim  such  of  thehr  goods  as  are  still  In  the 
hands  of  the  sheriff,  it  not  appearing  that  the 
credit  given  by  the  mortgagees  was  upon  the 
faith  of  the  goods  sold  by  the  plaintiffs.  The 
mortgagees  are  solvent  The  prayer  of  the 
petition  is  that  petitioners  may  be  allowed  ac- 
cess to  the  goods  In  the  hands  of  the  sheriff; 
that  the  goods  of  each  petitioner  may  be  iden- 
tified and  set  apart;  and  that,  upon  a  final 
decree  in  the  case,  the  title  to  thehr  goods  may 
be  established,  and  possession  delivered  to 
them.  They  further  prayed  for  taijunctlon 
against  the  sale,  and  for  a  receiver  to  perfect 
the  plan  of  Identification  and  separation.  The 
court  refused  to  appoint  a  recover,  but  en- 
jotaed  the  sale  of  the  stock  of  goods  as  a 
whole,  and  directed  that  each  petitioner  should 
be  allowed  to  identify  the  goods  in  the  hands 
of  the  sheriff,  and  set  them  apart  hi  separata 
parcels;  that  they  should  be  so  sold,  and  the 
purchaser  of  each  parcel  be  allowed  to  give 
bond  for  the  purchase  money.  To  this  Judg- 
ment the  mortgagees  excepted. 

1.  A  title  obtained  by  fi*aud  is  voidable  in 
the  Vendee,  and  is  good  only  when  set  up  lay 
a  bona  fide  purchaser  without  notice.  Code,  S 
2640.  A  creditor,  by  mortgage,  who  did  not 
extend  credit  on  faith  of  the  property  title  to 
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which  was  obtained  by  fraud,  la  not  such  a 
purchaser  as  will  be  protected.  Dinkier  v. 
Potts,  90  Ga.  103,  15  S.  B.  690.  The  plain- 
tiffs by  their  peUUon  show  a  state  of  facts 
which  would  authorize  the  court  at  the  final 
hearing  to  decree  a  rescission  of  the  contract 
of  sale  made  by  the  various  plaintiffs  on  the 
ground  of-  fraud  In  the  purchase.  This  xe- 
sdssion  would  be  a  fruitless  victory  if  the 
stock  of  which  the  goods  of  these  variooB 
plaintiffs  are  component  parts  was  sold  as  a 
whole,  or  without  allowing  them  to  separate 
their  goods  from  the  common  stock.  It  is 
Impossible  for  them  now  to  file  a  claim  under 
the  laws  of  the  state,  because  they  cannot 
describe  the  property  to  which  they  claim  ti- 
tle. It  would  be  equally  impossible,  after  a 
sale  of  the  property  had  taken  place,  and 
the  fund  was  hi  court  for  distribution  un- 
der a  money  rule,  for  them  to  designate  any 
part  of  the  fund  belonging  to  them,  and  file 
a  claim  to  the  same.  The  strong  and  con- 
trolling equity  of  the  petition  lies  in  the  fact 
that  without  access  to  the  goods,  and  the 
privilege  of  inspecting,  identifying,  and  sepa- 
rating, they  would  be  without  a  remedy.  This 
being  true,  whether  the  mortgagees  are  sol- 
vent or  insolvent  is  immaterial.  A  solvent  de- 
fendant is  no  answer  to  the  equity  set  up  by 
the  plaintiffs,  which  consists  in  the  fact  that 
they  do  not  know,  and  have  no  means  of  as- 
certaining, how  much  to  sue  the  defendant 
for.  Mrs.  Newman's  insolvency,  and  the  fact 
that  the  sheriff  has  possession  of  the  goods, 
and  the  plaintiffs  have  no  access  to  them,  is 
the  ground  upon  which  equity  should  take  Ju- 
risdiction of  the  case;  and,  having  done  this, 
complete  equity  could  be  done  by  final  decree 
directing  the  goods,  or  the  fund  arising  from 
the  sale  of  the  same,  to  be  delivered  to  the  re- 
spective owners. 

2.  The  petitioners  had  a  right,  under  the  al- 
legations they  made,  to  demand  a  return  of 
their  property  in  kind;  and  they  ask  the 
court  in  their  petition  that  their  property  may 
be  identified  and  kept  intact,  and  that  they 
be  allowed  !o  establish  their  titie  thereto.  It 
was  therefore  error,  as  against  them,  to  order 
a  sale  of  the  property,  even  in  distinct  par- 
cels; but  this  error  cannot  be  complained  of 
by  the  mortgagees. 

3.  The  court  having  taken  Jurisdiction  of 
the  case  for  the  purpose  of  identification  and 
separation  of  the  goods,  and  the  issae  being 
whether  the  goods  so  identified  and  separated 
were  the  goods  of  the  plaintiffs,  or  were  sub- 
ject to  the  mortgage  liens,  all  the  mortgagees 
who  claimed  to  have  a  lien  upon  the  property 
in  controversy  were  not  only  proper,  but  were 
necessary,  parties  defendant  to  the  petition. 
Judgment  afilrmed. 

(100  Ga.  372) 

MIXON  V.  STANLEY. 

(Supreme  Court  of  Georgia.     March  4,  1897.) 

If ORTO AGES— Right  of  AioRTGAOEE  TO  Ubdbbk 

FROM  Tax  Salb— Plbadino. 

1.  As  a  mortgage  does  not,  in  this  state,  pass 

title  to  the  mortgagee,  the  latter  is  not  an  ''own- 


er" of  the  mortgaged  property,  and  therefore  is 
not  entitled,  under  section  909  of  the  Civil  Code, 
to  redeem  land  upon  which  he  held  a  mortgage, 
where  the  same  was  sold  under  a  tax  execution 
against  the  mortgagor. 

2.  An  equitable  petition,  which,  among  other 
things,  alleged  that  a  tax  execution  for  ao 
amount  less  than  $40  had  be^i  levied  upon  a 
tract  of  land  of  the  value  of  $3,000,  that  the 
land  had  been  sold  thereunder,  and  that  the 
same  was  easily  capable  of  subdivision,  so  that 
a  parcel  thereof  could  have  been  cut  off  and  sold 
for  an  amount  which  would  have  satisfied  the 
tax  execution,  as  against  a  general  demurrer,  suf- 
ficiently alleged  facfk  showing  an  excessive  leyy 
and  a  void  sale. 

8.  Irrespective  of  the  question  ruled  upon  in 
the  first  note,  the  plaintiff's  petition  set  fortb 
an  equitable  cause  of  action,  and  the  trial  judge 
was  right  in  cverrnlhig  a  general  demurrer  to 
the  same. 

(Syllabus  bj  the  Court) 

Error  from  superior  court,  Bldmiond  eonnty; 
E.  H.  CJallaway,  Judge. 

Action  by  Caroline  E.  Stanley  against  R.  M. 
Mixon,  to  redeem,  as  mortgagee,  land  sold  un- 
der a  tax  execution  against  the  mortgagor. 
From  a  decision  sustaining  a  general  demurrer, 
defendant  brings  error.    Afi&rmed. 

H.  C.  Roney  and  J.  R.  Lamar,  for  plaintiff  in 
error.  O.  Henry  Cohen,  for  defendant  in  er- 
ror. 

FISH,  J.  The  main  question  presented  by 
this  record  •is  whether  or  not  a  mortgagee  of 
real  estate  has  a  right  to  redeem  the  same 
from  a  tax  sale.  Although  this  is  a  question 
that  has  been  often  ruled  upon  by  the  courts 
of  highest  resort  in  this  country,  this  Is  the  first 
time  that  it  lias  l)een  before  this  oourt.  We 
think  its  proper  determination,  in  any  case, 
depends  upon  the  wording  of  the  atatute  which 
provides  for  the  redemption  of  land  sold  for 
taxes,  and  the  nature  of  a  mortgage,  withhi 
the  jurisdiction  where  a  decision  upon  the  ques- 
tion la  invoked;  for  we  do  not  agree  with  tiiose 
courts  which  seem  to  hold  that  the  right  to 
redeem  exists  independent  of  statute.  In  the 
present  cajse,  it  depends  upon  what  is  a  mort- 
gage in  Georgia,  and  the  construction  to  be 
given  to  the  term  "the  owner,"  as  used  in  the 
section  of  our  Code  which  makes  provision  for 
redemption.  If  the  mortgagee  can  be  consid- 
ered the  owner  of  the  land  that  has  been  sold 
for  taxes,  witiiin  the  meanhig  of  the  term  as 
therein  used,  then  he  has  the  right  fo  redeem 
it;  otherwise  not  The  section  provides  that, 
"whenever  any  land  is  sold  by  virtue  of  a  tax 
execution  issued  under  this  Code,  the  owner 
thereof,  or  any  administrator,  executor,  or 
guardian,  or  other  trustee  of  the  defendant  in 
execution,  shall  have  the  privilege  of  redeem- 
ing said  land  thus  sold,"  etc.  Pol.  Code.  S 
909;  Code  1882,  S  89&  "A  mortgage  in  this 
state  is  only  a  security  for  debt  and  passes  no 
titie.'*  Civ.  Code,  %  2723;  Code  1882,  S  1954. 
This  declaration  of  the  law  appeared  in  our 
first  Code,  which  took  effect  the  1st  of  January 
1863,  and  has  been  in  each  subsequent  Code. 
It  was,  however,  well-settied  law  in  this  state 
before  the  adoption  of  the  Code  of  1860,  as  wiU 
be  seen  by  reference  to  the  following  decisions 
ol  this  court:   Davis  v.  Anderson,  1  Kelly,  176; 
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Winter  ▼.  Garrard,  7  Ga.  183;  Bagland  ▼• 
JnstlceB  of  Inferior  Oourt;  10  Ga.  66;  Elfe  t. 
Cole,  26  Ga.  197.  The  general  rule  deducSble 
from  the  dedaions  of  the  courts  rendered  In 
cases  where  tax-redemption  statutes  have  been 
under  consideration  is  that  such  statutes  should 
be  liberally  construed,  and  consequently  the 
terms  employed  to  designate  the  persons  who 
have  a  right  to  redeem  are  given  a  broad  and 
comprehenslye  meanlog.  In  some  jurisdictions 
the  courts  have  carried  this  liberality  of  con- 
Btruction  to  great  lengths,^further  than  we 
are  willing  to  follow  them.  Thus,  it  has  been 
held  that  "almost  any  right,  either  in  law  or 
equity,  perfect  or  inchoate,  in  possession  or  in 
action,  or  whether  in  the  nature  of  a  charge 
or  incumbrance  on  the  land,  amounts  to  such 
an  ownership  as  will  entitle  the  party  holding 
It  to  redeem  the  land  from  tax  sale."  Wood- 
ward y.  Campbell,  39  Ark.  580;  Rice  y.  Nel- 
son, 27  Iowa,  14&  So  It  has  been  held  that  a 
mere  judgment  creditor  of  the  owner  may  re- 
deem. Basso  y.  Benl^er,  33  La.  Ann.  432. 
And  in  Bladcw.  Tax  Titles  (5th  E>d.)  $  705, 
the  author  says:  "In  construing  the  redemp- 
tion laws,  the  courts  hold  that  the  word  'own- 
er' is  a  generic  term,  which  embraces  the  dif- 
ferent species  of  interest  which  may  be  caryed 
out  of  a  fee-simple  estate,  iliis  construction 
is  the  only  one  which  can  effectuate  the  inten- 
tion of  the  legislature,  and  protect  the  interests 
of  all  parties  concerned  in  the  land  sold  for  the 
nonpayment  of  taxes.  In  the  same  estate  there 
may  exist  a  fee  simple  and  life  interest,  or  a 
leasehold.  The  estate  may  haye  been  mort- 
gaged to  secure  a  debt,  and  judgment  creditors 
may  haye  liens  upon  it;  and  the  land  may  be 
In  the  adyerse  possession  of  a  stranger  to  the 
titles  and  whose  possession  may  be  ripened  into 
a  right  Each  is  an  owner,  according  to  the 
extent  of  his  interest  or  claim,  and  each  has  a 
light  to  protect  his  Interest  by  a  redemption 
from  the  tax  sale.'*  How  the  word  "owner," 
as  api^ied  to  land,  can  be  legitimately  giyen  a 
meaning  sufficiently  elastic  and  far  reaching 
as  to  include  one  who  is  a  mere  lien  holder, 
and  nothing  more,  is  hard  for  us  to  understand. 
We  can  understand  why  it  has  been  giyen  this 
oonstructton;  but  we  cannot  understand  how, 
with  a  due  regard  to  the  usual  and  well-estab- 
lished hnport  of  the  word,  it  can  be  so  con- 
strued. So  far  as  we  haye  been  able  to  dis- 
coyer,  whereyer  the  question  of  a  mortgagee's 
right  to  redeem  lands  sold  for  taxes  has  been 
made.  It  has  been  decided  in  the  afflrmatiye. 
Bat  the  logical  deduction  from  the  opinion  of 
the  supreme  court  of  Pennsylyania  in  McBride 
y.  Hoey,  2  Watts,  439,  where  the  right  of  gen- 
eral judgment  creditors  to  redeem,  under  a 
statute  giying  the  right  to  the  owner,  was  the 
question  Inyolyed,  Is  that  if  the  mortgage  is  a 
mere  security  for  a  debt,  and  conyeys  no  title, 
the  mortgagee  cannot  redeem.  In  some  of  the 
states  wtiere  these  decisions  haye  been  ren- 
dered, the  terms  used  in  the  statute  to  desig- 
nate the  persons  who  may  redeem  are  more 
comprehenslye  than  the  word  "owner,"  and  are 
sufficiently  broiad  to  include  a  mere  lienhcdder 


within  their  legitimate  meaning.  In  othexv  the 
common-law  rule  that  a  mortgage  yests  the 
legal  title  in  the  mortgagee,  and  giyes  him  the 
right  of  Immediate  possession,  unless  the  con- 
tract stipulates  to  the  contrary,  still  preyails; 
and  it  is  easy  to  see  how  a  mortgagee  may  be 
held,  in  those  states,  to  be  entitled  to- redeem 
under  a  statute  giying  that  right  to  the  owner. 
In  still  o[her  states,  while  the  common-law 
rule  has  been  modified,  some  sort  of  an  es- 
tate is  considered  to  be  yested  in  the  mortga- 
gee. It  is,  howeyer,  undoubtedly  true  that 
in  some  jurisdictions,  where  the  common-law 
Idea  of  a  mortgagee  has  been  completely  abol- 
ished, and  a  mortgage  is  nothing  but  a  lien 
to  secure  the  payment  of  a  debt,  and  where 
the  right  to  redeem  is  simply  conferred  upon 
the  owner  of  the  land  sold  for  taxes,  the  word 
"owner"  has  been  giyen  a  meaning  sufficiently 
elastic  to  Include  a  mortgagee.  Dubois  y.  Hep- 
bum,  decided  by  the  supreme  court  of  the 
United  States,  and  reported  in  10  Pet  1,  Is  an 
early  and  leading  case  upon  the  kind  of  con- 
struction which  should  be  giyen  to  a  statute 
authorizing  the  redemption  of  land  sold  for 
taxes,  and  it  is  one  which  has  often  -been  quoted 
from  and  followed  by  the  highest  courts  in  our 
different  states.  In  that  case  that  high  court 
said,  "A  law  authorizing  the  redemption  of  land 
so  sold  ought  to  receiye  a  liberal  and  benign 
construction,  in  fayor  of  those  whose  estates 
will  be  otherwise  deyested,"  and  that  "any 
right  which,  in  law  or  equity,  amounts  to  an 
ownership  in  the  land;  any  right  of  entry  up- 
on it,  to  its  possession  or  enjoyment,  or  any 
part  of  it,  which  can  be  deemed  an  estate  in  it, 
^makes  the  person  the  owner,  so  far  as  it  is 
necessary  to  giye  him  the  right  to  redeem." 
We  think  that  this  is  aa  liberal  a  construction 
as  can  be  giyen  to  the  word  "owner,"  when 
applied  to  real  estate,  eyen  when  it  is  used  in 
a  redemption  statute,  without  doing  great  yio- 
lence  to  its  ordinarily  well  understood  and  ac- 
cepted meaning. 

Let  us  take  this  most  liberal  construction 
of  the  word,  then,  and  apply  it  to  the  case 
In  hand.  A  mortgage,  in  Georgia,  as  we  haye 
seen,  is  only  a  security  for  a  debt,  and  con- 
yeys no  title.  "The  foreclosure  of  a  mortgage, 
in  this  state,  does  not  yest  the  fee  in  the 
mortgagee.  It  only  authorizes  a  sale  of  the 
property,  and  directs  the  surplus,  after  dis- 
charging the  debt,  to  be  paid  to  the  mortgagor 
or  his  agent."  Winter  y.  Garrard,  7  Ga.  183; 
Ciy.  Code,  S  2751.  The  mortgagee  has  no 
right  which,  in  law  or  equity,  amounts  to  an 
ownership  in  tlie  land.  He  has  no  right  of 
entry  upon  it,  to  its  possession  or  enjoyment, 
or  any  part  of  it,  which  can  be  deemed  an 
estate  in  it  He  has  neither  possession  nor 
color  oi  title.  He  has  neither  a  present  nor 
a  contingent  right  of  entry  upon  it  He  has 
simply  a  lien  upon  it  to  secure  the  payment 
of  a  debt  As  a  mere  mortgagee,  he  can  show 
no  connection  with  the  title,  past  or  present, 
by  deed,  descent,  contract,  or  possession.  So 
long  as  the  condition  of  the  contract  remains 
iinbroken,  he  can  do  nothing  whateyer  with 
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referenoe  to  tbe  mortgaged  xHremtoes;  and, 
when  the  oondltlon  ia  broken,  all  he  can  do  is 
to  enforce,  not  a  title,  not  a  right  of  posses- 
sion, but  a  lien  upon  the  land;  and  this  lien 
can  only  be  enforced  by  haying  the  land  sold 
at  public  outcry,  where  any  other  person  de- 
siring to  purchase  it  has  as  much  right  to  do 
so.  as  the  mortgagee.  He  Is  in  no  legitmate 
sense  of  the  word  the  "owner"  of  the  mort- 
gaged property.  He  is  no  more  the  owner,  or 
an  owner,  than  a  judgment  creditor,  al- 
though the  hardship  of  having  his  lien  de- 
vested by  a  sale  for  taxes  is  greater  than 
could  befall  a  judgment  creditor  by  such  a 
sale  of  land  belonging  to  his  debtor,  because 
the  lien  of  the  mortgagee  exists  only  on  the 
mortgaged  property,  and  it  was  probably  the 
creation  of  this  lien  which  Induced  him  to 
part  with  the  money  or  property  which  it  was 
given  to  secure.  If  he  can  be  considered  the 
owner  of  the  particular  land  upon  which  he 
holds  a  mortgage,  because  of  the  lien  which 
he  has  upon  it,  then  the  judgment  creditor 
is  the  owner  of  all  the  property  of  his  debtor, 
because  he  holds  a  lien  upon  all  of  it;  and, 
as  we  have  said,  there  are  cases  which  go 
to  this  extreme.  Takiug  the  allegations  in 
the  petition  to  be  true,--and,  for  the  purposes 
of  the  demurrer,  they  are  admitted,— the  case 
which  we  have  under  consideration  forcibly 
illustrates  the  hardship  to  which  a  mortgagee, 
without  fault  on  his  part,  may  be  subjected 
by  reason  of  the  sale  of  the  mortgaged  prem- 
ises for  the  nonpayment  of  taxes,  unless  he 
has  the  right  to  redeem  them  from  such  a 
sale.  From  the  allegations  In  the  petition, 
it  would  be  a  great  hardship  upon  Mrs.  Stan- 
ley, the  petitioner,  who  tools  a  mortgage  upon 
this  land  to  secure  the  payment  of  a  note  for 
$2,200  executed  by  the  mortgagor  at  the  same 
time  as  the  mortgage,  if  her  lien  upon  the 
land  should  be  destroyed  by  the  tax  sale,  and 
she  should  thus  lose  the  amount  of  money 
represented  by  the  principal  of  this  note  and 
the  accumulated  interest  thereon.  But  if 
this  were  to  be  the  Inevitable  result  of  our 
holding,  as  we  do,  that  a  mortgagee^  in  this 
state^  has  no  right  to  redeem  the  mortgaged 
premises  from  a  sale  thereof  for  taxes,  we 
should  nevertheless  feel  constrained,  by  our 
views  of  the  law,  to  make  this  ruling;  for 
we  are  not  here  to  judicially  amend  the  law, 
fn  order  to  mitigate  or  remove  its  severity 
in  a  fi^ven  case,  but  we  are  here  to  construe 
It  as  It  has  been  made  by  the  lawmaking 
power.  While  we  are  not  bound  by  the  con- 
struction which  the  legislature  may  have  put 
upon  an  existing  law  when  it  sought  to  amend 
it,  it  is  still  worthy  of  notice  that  the  general 
assembly  in  1879  thought  it  necessary  to 
amend  the  redemption  statute,  which  then 
simply  provided  that  the  owner  might  redeem, 
by  adding  thereto,  as  designating  persons  who 
may  redeem,  the  words  ^'executor,  adminis- 
trator, guardian,  or  other  trustee  of  the  de- 
fendant hi  executiiXL"  Perhaps  this  amend- 
ment was  not  absolutely  necessary  in  order 
to  accomplish  the  purposes  which  were  ap- 


parently in  view,  but  It  shows  that  It  was  at 
least  considered  doubtful,  in  the  then  state 
of  the  statute,  whether  even  a  legal  represen- 
tative of  the  owner  could  redeem.  Here  was  ^ 
an  opportunity  for  the  legislature,  whose  at-  * 
tentlon  was  called  to  the  limitations  of  the 
statute,  to  have  enlarged  It  so  that  a  mort- 
gagee or  lienholder  would  be  embraced  with- 
in its  terms,  but  it  did  not  see  fit  to  do  sa 

2.  Fortunately  for  the  mortgagee,  there  is 
a  point  in  the  case  upon  which  the  decision  of 
the  court  below  in  overruling  the  demurrer  to 
her  petition  should  be  sustained.  Her  equi- 
table petition  alleged,  among  oth«  things, 
that  a  tax  execution  for  $39.87  had  been 
levied  upon  a  tract  of  land  comprising  371 
acres,  worth  $3,000,  that  the  land  had  been 
sold  thereunder,  and  that  the  same  was  easily 
capable  of  subdivision,  so  that  a  parcel  there- 
of could  readily  have  been  cut  off,  without 
detriment  to  the  remainder,  sufficient  in  value 
to  have  produced  said  taxes,  without  a  levy 
having  been  made  upon  the  whole.  She  pray- 
ed that  said  levy  should  be  decreed  to  be  ex- 
cessive, illegal,  and  void,  and  that  the  sale 
thereunder  be  set  aside.  Taking  these  recit- 
als to  be  true,  she  is,  here,  standing  upon  solid 
ground.  This  court  held  in  the  case  of  Brin- 
son  V.  Lassiter,  81  Ga.  40,  6  S.  B.  48a  that 
'the  levy  of  a  tax  execution  for  $3.60  on  one 
hundred  acres  of  land,  worth  $lj200,  is  audi 
a  fraud  on  the  law  as  to  render  the  sale  void, 
at  the  option  of  the  landowner;  and  a  deed 
made  in  pursuance  of  such  a  levy  and  sale  is 
void  on  its  face,  if  it  show  the  fact  of  such 
excessive  levy."  In  Morris  v.  Davis,  75  Ga. 
189,  it  was  held  that  "when  a  piece  of  proper- 
ty consisted  of  two  separate  portions,  derived 
from  difiTerent  titles,  one  embracing  a  front  of 
twenty-seven  feet  on  a  street  in  a  city,  and 
the  other  a  front  of  twenty-five  feet,  and  ei- 
ther would  have  brought  more  than  the  taxes 
($400  having  been  given  for  one  of  th»n),  It 
was  excessive  to  levy  on  and  sell  the  enthre 
property  together  for  some  fifty  dollars 
taxes.*'  And  in  the  opinion  of  the  court,  on 
page  174,  it  is  said  that  the  sale  was  void  be- 
cause of  the  excessive  levy.  See,  also,  Park- 
er V.  Glenn)  72  Ga.  644.  The  supreme  court 
of  Iowa  decided  that  "where  land  appraised 
at  $800  was  levied  upon  and  sold  to  satisfy  a 
judgment  for  $21,  and  accrued  costs  of  less 
than  that  sum,"  the  levy  was  excessive,  and 
that  "the  sale  should  be  set  aside  on  that 
ground,  without  further  proof."  Cook  v.  Jen- 
kins, 80  Iowa,  452.  In  Tieman  v.  Wilson,  6 
Johns.  Ch.  411,  Ohancellor  Kent  set  aside^  as 
fraudulent  and  void  in  law,  a  sale  of  the  de- 
fendant's interests  in  two  distinct  lots,  worth, 
at  the  lowest  calculation,  nearly  $800,  under 
an  execution  for  $10.25.  He  said  that  **midti 
a  sale  carries  an  abuse  on  the  very  face  of  it, 
and  leads  to  the  most  oppressive  iH^eculation,*' 
and  that  'it  was  a  perversion  of  the  spirit 
and  policy  of  the  power  with  which  the  sher^ 
iff  was  intrusted."  In  Cornelius  v.  Burford, 
28  Tex.  209,  it  is  said  that  thane  cannot  be 
any  doubt  "that  a  sale  of  property  so  dispro- 
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portioned  in  ralne  to  the  amdnirt  to  be  raised 
B8  to  create  the  presnmpticyti  of  fraud,  or  rede- 
less  indifference  to  the  obligationa  of  his 
trust,  on  the  part  of  the  officer,  wonld  be 
Told."  So  we  Bay  that' the  loTy  of  a  tax  ex- 
ecDtlon,  calling  for  less  than  $40,  npon  871 
acres  of  land,  which  is  worth  |3,000,  ^d  is 
easily  capable  of  subdivision.  Is  so  grossly  ex- 
cessive and  oppressive  as  to  be  fraudulent  in 
law,  and  a  sale  of  the  property  to  satisfy 
said  fl.  tsL  is  void.  This  Is  true  even  though 
there  may  be  a  mortgage  upon  the  land  for 
over  two>thf tds  of  its  value,  because  the  sale 
of  the  land  for  taxes  devests  the  lien  of  the 
mortgage.  As  against  a  general  demurrer, 
therefore,  the  allegations  of  fact  with  refer- 
ence to  the  levy  upon  and  the  sale  of  the  prop- 
erty In  the  present  case  were  sufficient  to 
show  an  excessive  levy  and  a  void  sale. 

3.  The  principal  and  interest  due  the  peti- 
tioner, and  secured-  by  her  mortgage,  amount- 
ed to  nearly  the  alleged  value  of  the  land* 
She  had  a  right  to  invoke  the  aid  of  equity 
in  order  to  have  the  sale  of  the  land  under  the 
levy  of  the  tax  execution  set  aside,  and  the 
deed  made  In  pursuance  thereof  declared  to 
be  void.  She  is  vitally  Interested  In  hav- 
ing anything  that  will,  naturally,  injuriously 
affect  the  value  of  the  land  at  public  sale  un- 
der a  foredosure  of  her  mortgage,  removed, 
so  that  the  land  may  bring  its  fair  valuation. 
Irrespective,  therefore,  of  the  question  ruled 
upon  In  the  first  headnote,  the  plaintiff's  pe- 
tition set  forth  an  equitable  cause  of  action, 
and  the  trial  Judge  was  right  in  overruling  a 
general  demurrer  to  the  same.  Judgment  af- 
firmed. 


(100  Ga.  446) 

BYNB  V.  CORKBIL 
(Supreme  Court  of  Georglci.     March  8,  1897.) 

TbUSI  DBBD-~Ck>K8TRU0T10N*^LlABILITT   OF  WiFS 
FOR  HU8BANI>*8   DbBTS. 

1.  Where,  in  1867,  a  man  who  then  had  a  wife 
and  one  child,  a  daughter,  conveyed  lands  and 
other  property  to  a  named  person,  as  trustee  for 
the  wife  '^and  her  children  begotten  and  to  be  be- 

S^t*'  by  the  grantor,  the  deed  providing  that 
e  latter  was  '*to  manage  the  said  proper^  for 
and  during  the  term  of  his  natural  life,  and  [was] 
to  vest  the  income  of  ifaid  property  according  to 
his  best  discretion  and  as  he  [should]  consider 
best,"  and  that  ''said  property  [should]  be  held 
by  said  trustee  for  the  support  and  maintenance" 
of  the  designated  cestuis  que  tmstent,  all  of  the 
proi>erty.  after  the  grantor  s  death,  to  be  divided 
equally  between  the  wife  and  children,  share  and 
ahare  alike,  the  effect  of  this  instrument  was  to 
reserve  a  life  estate  in  the  grantor,  chargeable 
witli  the  support  of  the  beneficiaries,  and  to  vest 
in  the' trustee,  for  their  use,  a  fee-simple  estate 
in  remainder. 

2.  Where  the  wife  and  daughter,  upon  the  lat- 
ter's  arrival  at  majority,  with  the  consent  of 
tiie  grantor,  voluntarily  divided  between  tiiem- 
selves  all  of  the  then  remaining  property  covered 
by  the  trust  deed,  the  daughter  taking  absolute 
possession  and  control  of  the  portion  falling  to 
her,  and  the  wife^s  portion  (consisting  mainly  of 
a  laantation)  remainmg  in  her  husband's  posses- 
sion and  tmder  his  control,  bis  life  estate  therein 
continued:  and,  after  his  death  without  other 
issue,  such  plantation  belonged  absolutely  to  the 
wife. 


8.  If,  after  the  making  of  such  a  dlvUdon,  no 
person  was  acting  as  trustee,  and  the  husband, 
until  his  death,  absolutely  controlled  aad  man- 
aged the  plantation,  disposing  of  its  Income  as 
he  chose,  the  wife  was  not,  after  his  death,  in- 
dividually liable  for  supplies  which  had  been  pur- 
chased by  him  for  carrying  on  fanning  opera- 
tions upon  the  plantation,  although  he  may  nave 
contracted  for  me  same  nominally  as  her  "trus- 
tee or  agent,"  this,  however,  bemg  done  with- 
out her  knowledge  or  consent;  nor  could  the  in- 
debtedness thus  created  be  made  a  diarge  upon 
the  land. 

4.  If,  however,  no  such  division  as  that  indi- 
cated in  the  second  note  ever  took  place,  the  phin- 
tation,  upon  the  death  of  the  grantor,  became 
the  property  of  the  wife  and  daughter,  as  ten- 
ants in  common. 

5.  Under  the  pleadings  and  evidence  In  the 
present  case,  there  could  be  no  lawful  verdict  for 
the  plaintiff. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  county;  B. 
EL  Callaway,  Judge. 

Action  by  P.  U  Corker  against  Charlotte  A. 
Byne  to  recover  for  supplies  furnished  her  de- 
ceased husband.  Judgment  was  rendered  for 
plaintiff.  From  a  motion  denying  a  new  tri- 
al, defendant  brings  error.     Beversed. 

LawBon  &  Scales  and  R.  O.  Lovett,  for  plain- 
tiff In  error.  Phil  P.  Johnston  and  B.  L. 
Brinson,  for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  Corker  against  Charlotte  A.  Byne,  the 
widow  of  Edmund  Byne,  by  which  the  plain- 
tiff sought  to  recover  for  certain  supplies 
which  had  been  furnished  to  the  deceased  for 
the  purpose  of  enabling  him  to  carry  on  farm- 
ing operations  upon  a  certain  plantation.  For 
these  supplies  Byne  had  contracted  as  trustee 
or  "agent"  of  his  wife,  this*  however,  being 
done  without  her  knowledge  or  consent.  The 
plaintiff's  theory  was  that  Mrs.  Byne  was 
the  real  owner  of  the  plantation  at  the  time 
the  supplies  were  furnished;  that  her  hus- 
band, in  purchasing  them,  if  not  in  a  tech- 
nical sense  her  trustee,  was  at  least  her  agent; 
and  that,  whether  she  knew  or  did  not  know 
he  was  assuming  to  act  In  her  behalf,  she 
ought  to  pay  for  the  supplies,  because,  in 
point  of  fact,  she  got  the  benefit  of  them  in 
the  conduct  of  a  bnsinesss  which  was  really 
her  own.  It  was  further  contended  that  the 
plaintiff's  action  was  maintainable  against 
Mrs.  Byne  herself,  her  husband  being  dead, 
and  there  being,  no  occasion  for  having  a 
formal  trustee  as  a  party  defendant  to  the 
suit.  The  result  of  the  trial  was  a  verdict  for 
the  plaintiff.  Mrs.  Byne  moved  for  a  new 
trial  on  various  grounds,  and,  her  motion  be- 
ing overruled,  she  excepted. 

The  material  facts  of  the  case.  In  addition 
to  those  above  stated,  are  about  as  follows: 
In  1857,  Byne  executed  and  delivered  a  deed 
conveying  a  large  amount  of  property  (prob- 
ably his  entire  estate)  to  Willis  Young,  in 
trust  for  the  grantor's  wife  and  her  chil- 
dren, begotten  and  to  be  begot  by  him.  At 
that  time  there  was  but  one  child,  a  daughter, 
and  no  other  child  was  afterwards  born  to 
the  Bynes.    The  deed  provided  that  the  gran- 
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tor  himself  was  **to  manage  fhe  aald  property 
for  and  during  the  term  of  his  natural  life, 
and  [was]  to  vest  the  income  of  said  property 
according  to  his  best  discretion,  and  as  he 
[should]  consider  best,"  and  that  ''said  prop- 
erty [should]  be  held  by  said  trustee  for  the 
support  and  maintenance  of  said  Charlotte 
Byne  and  all  the  children  of  said  Edmund 
and  Charlotte,  so  long  as  said  Edmund 
[should]  Uye,  and,  after  the  death  of  said  Ed- 
mund, all  of  said  property  to  be  divided  equal- 
ly between  said  Charlotte  and  all  the  children 
of  said  Edmund  and  Charlotte,  share  and 
share  alike,  •  *  *  but  the  management  of 
said  property  to  be  had  and  exercised  by  said 
Edmund  so  long  as  he  [should]  llye/'  The 
trustee  named  in  the  deed  was,  in  accordance 
with  provisions  therein  contained,  subse- 
quently succeeded  by  another  person,  and  he, 
in  turn,  by  a  third  trustee;  but,  at  the  time 
the  supplies  were  furnished  by  Corker,  the 
trusteeship  was  vacant  There  was  evidence 
tending  to  show  that,  upon  the  daughter's  be- 
coming of  agev  she  and  her  mother,  with  the 
consent  of  the  grantor,  voluntarily  divided 
between  themselves  all  of  the  property  cov- 
ered by  the  trust  deed  which  had  not  previ- 
ously been  consumed  in  its  use  or  had  be- 
come valueless;  and  that,  in  pursuance  of 
this  division,  the  daughter  took  absolute  pos- 
session and  control  of  certain  realty  In  the 
town  of  Waynesboro,  the  mother  remaimng 
with  her  husband  upon  the  plantation  above 
referred  to,  it  having  fallen  to  her  share  in 
the  division,  where  she  continued  to  reside  up 
to  the  time  of  his  death.  The  evidence  does 
not  conclusively  show  that  such  a  division 
took  place,  but,  according  to  the  preponder- 
ance of  the  testimony,  It  would  appear  that 
there  was  such  a  division.  Be  this  as  It  may, 
the  phiintUTs  dedaration  alleged  that  such  a 
division  was  actually  made,  and  it  certainly 
cannot  ibe  unfair  to  him  to  deal  with  the  case 
upon  the  assumption  that  this  was  true.  Hie 
correctness  of  the  account  sued  on  was  duly  es- 
tablished. 

Whether  or  not  the  verdict  can  lawfully 
stand  really  depends  upon  the  construction  to 
be  given  to  the  trust  deed.  Viewing  together 
all  of  its  provisions,  we  have  reached  the  con- 
clusion that  its  eftect  was  to  reserve  a  life 
estate  In  Byne,  charged  with  the  support  of 
his  wife  and  child,  and  to  vest  In  the  trustee  a 
remainder  estate  *n  fee  simple  for  the  use  and 
benefit  of  the  wife  and  daughter.  It  seems 
dear  that  the  only  purpose  in  conveying  to  m 
trustee  was  to  place  the  corpus  of  the  property 
beyond  the  reach  of  the  grantor's  debts  and  lia- 
bilities. Inasmuch  as  the  trustee  was  not  char- 
ged with  the  performance  of  any  Immediate  ac- 
tive duties,  and  as  the  grantor  reserved  to  him- 
self the  exclusive  control  and  management  of 
the  property  during  his  life,  with  the  power  to 
"vest"  the  Income  according  to  his  best  discre- 
tion, etc,  he  obviously  Intended  to  retain  all 
the  rights  appertaining  to  a  life  tenancy  in  him- 
self. This  was  practically  the  same  thing  as 
expressly  reserving  to  himself  a  legal  estate  for 


life;  for,  otherwise,  the  very  object  he  had  In 
view,  as  indicated  in  his  deed,  must  necessarily 
have  failed  of  accomplishment  We  do  not  un- 
derstand the  word  ''vest"  to  have  been  used  In 
the  sense  of  "invest"  but  our  idea  Is  that  the 
grantor  meant  to  reserve  to  himself  the  power 
of  disposing  of  the  income  hi  any  manner  he 
chose,  subject  only  to  a  support  of  the  wife  and 
daughter  out  of  the  same.  If  this  view  Is  cor- 
rect Byne  certainly  had  no  right  ^  any  as- 
sumed capacity  of  trustee  or  agent,  to  contract 
a  debt  with  Corker  which  would  bind  the  cor- 
pus of  the  estate  In  >^malnder  sftfa  his  death; 
and  we  think  it  also  true  that  he  could  not  by 
assuming  to  act  as  agent  for  his  wife,  without 
her  knowledge  or  consent,  make  her  liable  for 
an  Indebtedness  created  by  him  In  canylng  on 
what  was  really  his  own  business,  over  which 
she  had  no  legal  right  to  exercise  any  control  or 
supervision.  Our  conclusion,  therefore,  is  that 
the  verdict  was  contrary  to  law,  and  ought  to 
be  set  aside.    Judgment  reversed. 

(100  Gft.  425> 
MERRT  V.  WILDS. 
(Supreme  Court  of  Georgia.     March  8,  1897.) 

JUSTIOBS  OF  THB  PbaOB—APPBAL  TO  JUBT— VaUD- 

ITT  OF    JUDOMBHT— EXBGUTION— AV^ 

FIDAVIT  OV  ILLBOALITT. 

1.  Where  a  case  has  been  tried  In  a  Justice's 
court,  and  an  appeal  regularly  entered  to  a  jury 
in  that  court  the  presence  of  a  Jury,  legally  im- 
paneled and  competent  to  try  the  appeal,  is  in- 
dispensable to  me  organization  of  the  court 
which  is  authorized  to  try  that  case,  and  until 
a  jory  is  so  impaneled  the  mafpstrate  Is  witihout 
juriBdiction  to  entertain  a  motion  to  diamisii  the 
case  as  originally  brought   for  any  defect  of 


2.  WBere,  in  sndi  a  case,  before  any  jury  was 
Impaneled,  the  magistrate  dismissed  the  plain- 
tilrs  case  becanse  of  such  defects,  his  jadgment 
was  not  merely  erroneous,  but  void,  and  was 
properly  so  treated  by  him;  and  where,  after 
the  rendition  of  such  judgment  the  appellant 
departed  from  the  court  and  the  magistrate  then 
impaneled  a  jury,  and,  upon  motion  of  plaintilf, 
reinstated  the  case  and  dismissed  the  appeal  for 
want  of  prosecution,  at  the  same  time  rendering 
judgment  against  the  appellant  and  his  surety 
on  the  appeal,  the  latter  judgment  though  erro- 
neous, was  not  void,  and^  the  same  never  having 
been  set  aside,  an  execution  issued  thereon  could 
not  be  arrested  by  an  afEidavit  of  illegality. 

8.  Such  an  affidavit  having,  upon  the  state  of 
facts  above  recited,  been  med,  and  the  same 
having  been  dismissed  by  the  magistrate,  his 
judgment  in  so  doing  should,  on  certiorari,  have 
been  affirmed. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Blchmond  coun- 
ty; E.  H.  Callaway,  Judge. 

Action  by  H.  A.  Merry  against  L.  M. 
WUds  to  levy  on  defendant's  goods.  From  an 
order  sustaining  a  writ  of  certi(»aii,  plafaitifl 
brings  error.     Reversed. 

F.  W.  Capers,  for  plaintiff  In  error.  Hen- 
ry S.  Jones,  for  defendant  In  error. 

SIMMONS,  C.  J.  Merry  sued  out  a  dis- 
tress warrant  against  Wilds,  which  was  lev- 
ied upon  the  latter's  property.  Wilds  filed 
a  counter  affidavit  The  papers  were  re- 
turned to  a  justice's  court    The  Justice  ren 
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flered  Judgment  In  fayor  of  the  plaintiff,  and 
Wilds  appealed  to  the  Jury.  On  the  day  set 
for  the  trial  of  the  case  by  the  Jnry,  before 
the  court  was  organized  by  impaneling  the 
Jury,  and  before  the  plaintiff  and  his  coun- 
sel appeared,  the  counsel  of  Wilds  moyed  to 
dismiss  the  levy  upon  the  distress  warrant 
fbr  some  defect  in  the  afQdayit  upon  which 
the  distress  warrant  was  issued.  The  court 
granted  this  motion,  whereupon  Wilds  and 
his  counsel  left  the  court  Shortly  after- 
wards Merry  and  his  counsel  arriyed  at  the 
court,  and  Merry's  counsel  moyed  to  rein- 
state the  case,  haying  conylnced  the  Justice 
that  he  had  no  right  or  power  to  dismiss  the 
ease  before  his  court  was  properly  organ- 
ized. The  Justice  reinstated  the  case,  im- 
paneled the  Jury,  and  had  the  defendant 
called  at  the  door.  He  failing  to  answer. 
Merry's  counsel  moyed  to  dismiss  the  defend- 
ant's appeal,  and  this  motion  was  granted 
by  the  Justice.  The  appeal  being  dismissed, 
the  Justice  issued  an  execution  upon  his 
original  Judgment,  which  was  leyied  upon 
Wilds'  property.  Wilds  then  filed  an  affida- 
vit of  illegality  to  the  execution  on  the 
ground  that  the  Justice  had  on  his  motion 
dismissed  the  leyy  upon  the  distress  war- 
rant and  quashed  the  warrant,  and  that,  In 
his  absence,  the  Justice  had  reinstated  the 
case,  dismissed  his  appeal,  and  entered  up 
judgment  against  him  and  his  security  upon 
the  appeal  bond.  This  afildayit  of  illegality 
coming  on  to  be  tried,  the  court,  after  hear- 
ing eyidence,  dismissed  it  Wilds  sued  out 
a  writ  of  certiorari  to  the  superior  court 
and  at  the  hearing  thereof  the  certiorari 
was  sustained,  and  the  Judgment  of  the 
magistrate  dismissing  the  illegality  was  re- 
versed; whereupon  Merry  brought  the  case, 
by  bill  of  exceptions,  to  this  court  for  re- 
view. 

1.  In  this  case  it  seems  tx>  us  that  counsel 
for  both  parties  imposed  upon  the  trial  Jus- 
tice,~the  first  in  procuring  him  to  dismiss 
the  warrant  before  the  organization  of  his 
court  and  the  second  in  procuring  the  mag- 
istrate, after  he  had  reinstated  the  case,  to 
dismiss  the  defendant's  appeal.  The  appeal 
system  in  Justices'  courts,  under  our  Code,  Is 
a  peculiar  one.  The  Justice  first  hears  and 
determines  the  case,  but  either  party  who 
Is  dissatisfied  with  his  Judgment  may,  un- 
der certain  restrictions,  appeal  to  a  Jury  in 
the  Justice's  court.  When  this  is  done,  the 
justice's  court  is  composed  of  the  Justice 
and  the  Jury,  the  Justice  having  no  Jurisdic- 
tion to  hear  or  determine  the  case  without 
the  Jury.  Until  the  Jury  is  properly  impan- 
eled, the  appellate  court  is  not  organized. 
Section  4157c  of  the  Code  of  1882  declares 
that  "all  appeals  shall  be  tried  before  the 
Justice  of  the  peace,  •  •  ♦  and  five  Ju- 
rors drawn,  impaneled  and  sworn."  In  this 
case,  the  Jury  not  having  been  impaneled 
and  sworn  when  t^e  Justice  dismissed  the 
levy  and  quashed  the  distress  warrant  the 
court  was  not  organized,  and  the  Justice  had 


no  Jurisdiction  to  dismiss  the  ease,  even 
upon  defects  in  the  pleadings. 

2.  At  this  stage  of  the  case  the  plaintiff 
and  his  counsel  appeared  at  the  court  and, 
after  the  Jury  was  impaneled.  Induced  the 
court  to  reinstate  the  case,  and  then  to  dis- 
miss the  appeal  entered  by  the  defendant  It 
is  contended  here  that  the  Justice  having  dis- 
missed the  warrant  and  levy,  such  Judgment 
was  final  and  the  proceedings  had  thereafter 
were  illegal  and  void.  We  have  shown  that 
the  Judgment  dismissing  the  warrant  and  levy 
was  a  void  Judgment  As  it  was  void,  it 
was  not  necessary  to  reverse  it  on  a  writ  of 
certiorari  to  the  superior  court  but  the  Justice 
on  his  own  motion,  or  on  the  motion  of  the 
losing  party,  could  treat  it  as  void.  In  the 
case  of  Fontaine  v.  Bergen,  56  Ga.  410,  it 
was  held  by  this  court:  **If  a  void  Judgment 
be  rendered  by  a  Justice's  court  although 
that  court  has  no  power  to  set  it  aside,  it 
as  well  as  all  other  courts,  may  disregard  tt 
and  treat  it  as  a  nullity,  whenever  and  where- 
eyer  it  comes  in  question."  See,  also,  Ohap- 
man  v.  Floyd,  68  Ga.  455,  to 'the  same  effect 
The  Justice  here  treated  his  first  Judgment 
—that  dismissing  the  warrant  and  levy— -as  m 
nullity.  It  is  contended  that  if  that  Judgment 
was  a  nullity,  the  Judgment  dismissing  the 
appeal  was  likewise  a  nullity.  We  think  that 
this  is  not  so.  At  the  time  the  appeal  waa 
dismissed,  the  court  had  been  properly  or- 
ganized and  the  Justice  had  Jurisdiction  of 
the  case.  His  action  cannot  therefore,  be 
considered  as  void,  but  simply  as  erroneous. 
There  is  quite  a  difference  between  a  void 
Judgment  and  an  erroneous  one.  The  former, 
as  we  have  seen,  may  be  treated  as  a  nullity 
"whenever  and  wherever  it  comes  in  ques- 
tion"; the  latter  is  a  valid  Judgment  until 
it  is  reversed  or  Set  aside.  An  appeal  to  a 
Jury  in  a  Justice's  court  is  a  de  novo  investiga- 
tion. Manufacturing  Co.  v.  Walker,  77  Ga. 
649.  The  whole  case,  as  to  the  law  and  the 
facts,  is  taken  from  the  magistrate  and  re- 
ferred to  the  Jury.  The  magistrate  should 
not  therefore,  dismiss  an  appeal  even  though 
the  appellant  be  absent  and  not  present  to 
prosecute  the  appeal.  In  this  case,  the  plain- 
tiff in  the  distress  warrant  should  have  pro- 
ceeded, made  out  his  case,  and  had  a  verdict 
of  the  Jury  thereon.  While  the  dismissal  of 
the  appeal  was  erroneous,  it  does  not  follow 
that  the  Judgment  was  void.  The  Judgment 
was  founded  in  error  of  law,  but  is  binding  on 
the  parties  until  it  l>e  set  aside.  The  de- 
fendant should  have  sued  out  a  writ  of  cer- 
tiorari, and  had  the  Judgment  reversed  by 
the  superior  court  He  having  failed  to  do 
this,  and  the  Judgment  being  valid  and  bind- 
ing, although  erroneous,  it  follows  that  an  il- 
legality will  not  lie  to  the  Judgment 

8.  Inasmuch  as  an  illegality  will  not  lie  to 
such  a  Judgment,  the  magistrate  did  not  err 
in  dismissing  the  same,  and  the  Judge  of  the 
superior  court  should  have  afQrmed  his  Judg- 
ment Instead  of  reversing  it  Judgment  r*" 
versed. 
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WARD  et  aL  V.  LORD. 
(Sapreme  Court  of  Georgia.     March  5,  1807.) 

Chattbl  Mobtoaoes— What  Constitutes— Bill 
OP  Sale— Bpfbct  of  Payment. 
An  instmmexit  which  purports  to  conrey  ab- 
solute title  to  personal  property  to  secure  a  de- 
scribed promissory  note,  but  wbich  recites  that 
the  property  is  to  be  held  in  trust  for  the  pay- 
ment of  that  note,  is  executed  and  discharged  by 
the  fact  of  such  payment,  and  the  legal  title  in 
the  grantee  is  then  defeated.     The  creation  of 
the  trust  for  the  purpose  stated  is  the  same,  in 
effect,  as  the  insertion  of  a  defeasance  clause 
in  the  instrument;    and,  this  being  true,  such 
instrument  is  a  mortgage,  and  not  a  bill  of  sale 
which  passed  indefeasible  title. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Waahingtoii 
county;  R.  L.  Gamble,  Judge. 

Action  by  Fannie  Ward  and  others  ai^nst 
Iverson  Lord,  administrator,  to  set  aside  let- 
ters of  di8ml88i<»i  granted  to  blm  as  adminis- 
trator. Judgment  was  rendered  for  defend- 
ant, and  plaintiflfs  bring  error.    Reversed. 

J.  N.  Rogers  and  Rawllngs  &  Hordwick,  for 
plaintiffs  in  error.  Evans  &  Evans,  for  de- 
fendant in  error. 

LTTTLB,  J.  On  May  lOtth,  H.  O.  Ward 
executed  to  Iverson  Lord  &  Co.  his  certain 
promissory  note  for  $1,600.  At  the  same  time, 
Ward  executed  to  Lord  an  instrument  rectt- 
ing  that,  in  consideration  of  $1,000  to  him 
paid  by  Iverson  Lord  &  Co.,  he  granted,  bar- 
gained, sold,  and  confirmed  unto  them,  their 
heirs  and  assigns,  certain  personalty,  fully 
set  out  and  described  in  the  instrument  This 
instrument  contained  other  provisions  and 
stipulations  which  will  be  hereafter  referred 
to.  On  November  2,  1894,  Ward  died;  and 
Mrs.  Ward  and  her  children  had  duly  set 
apart  for  them,  out  of  the*  property  of  the 
deceased,  a  year's  support,  consisting  of  all 
the  furniture  and  $650  in  money  to  be  realiz- 
ed from  the  estate  of  said  deceased.  The 
setting  apart  of  this  year's  support  was  con- 
firmed by  the  Judgment  of  the  court  of  ordi- 
nary on  January  8,  1895.  Iverson  Lord,  as  a 
member  of  the  firm  of  Iverson  Lord  &  Co., 
who  claimed  to  be  the  largest  creditors,  quali- 
fied as  admlnicttrator  of  Ward's  estate,  and, 
as  such,  took  possession  of  the  propflerty  of 
the  deceased,  which,  it  seems,  consisted  of 
certain  furniture  embraced  and  set  apart  in 
the  year's  support,  the  personalty  embraced 
in  the  Instrument  from  Ward  to  Lord  above 
mentioned,  and,  in  addition,  other  personalty, 
valued  at  $30.  In  the  administration  of  the 
estate.  Lord  turned  over  to  Mrs.  Ward  and 
her  children,  under  their  judgment  for  year's 
support,  the  furniture  belonging  to  the  es- 
tate of  his  intestate,  and  embraced  within  the 
Judgment  in  their  favor,  together  with  the 
$80  worth  of  personalty  heretofore  indicated, 
and  turned  over  the  balance  of  the  property, 
all  of  which  was  embraced  in  the  instrument 
from  Ward  to  Lord  &  Co.,  to  the  latter  firm, 
who  sold  the  same  under  a  power  of  sale  con- 
tained in  said  instrument,  appropriating  the 


proceeds  thereof  to  liielr  own  use  and  bene- 
fit. After  thus  admlnlstnuttaig  iStxe  estate,  Lord 
applied  to  the  (wdlnary  fbr  letters  of  dismis- 
sion, which  were  granted,  from  which  Judg- 
ment Mrs.  Ward  and  her  children  entered  an 
appeal  to  the  superior  court,  before  which  lat- 
ter court  the  appeal  was  tried,  without  a 
Jury,  upon  an  agreed  statement  of  facts.  In 
this  agreed  statement  of  facts  It  was  admit- 
ted that  the  estate  of  Ward  had  been  fully 
administered,  If  the  instrument  tpom  Ward  to 
Lord  &  Co.  was,  in  legal  contemplation,  a  bin 
of  sale  and  a  conveyance  of  title;  but  If  the 
instrument  was  a  mere  mortgage,  and  the 
title  had  never  passed  out  of  the  estate  of 
Ward,  then  and  in  that  event  the  propoly 
embraced  in  the  instrument  was  subject  to 
administration,  and  should  be  applied  to  the 
payment  of  the  year's  support,  inasmuch  as 
the  Judgment  therefor  had  not  been  satisfied, 
and  there  was  no  other  property  of  the  eiftale 
out  of  which  it  could  be  paid,  unless  resort 
should  be  had  to  the  property  described  in  the 
instrument,  which  property,  It  was  also  ad- 
mlfted,  was  insufl!lcient  in  value  '^  pay  the 
debt  secured  thereby."  The  instrument  from 
Ward  to  Lord  &  Co.,  being,  of  course,  older 
than  the  Judgment  for  year's  support  bi  fav«r 
of  Mrs.  Ward  and  her  children,  would  prevaO 
as  against  the  latter,  provided  the  former 
was,  in  law,  an  absolute  bill  of  sale  and  con- 
veyance of  title  to  the  personalty  de8crtt)ed; 
but  if,  on  the  otber  hand,  the  effect  of  the 
Instrument  was  merely  to  create  a  lien  upon 
the  property  described,  then  the  Judgment  for 
year's  support  would  prevail  over  the  dalm 
of  Lord  &  Co.  under  that  instrument,  and  tbe 
property  described  therein  would  be  subject 
to  administration,  and>  In  the  course  of  snch 
administration,  should  be  applied  to  the  satis- 
faction of  the  Judgment  for  year's  support  in 
favor  of  Mrs.  Ward  and  her  children.  The 
predse  question,  therefore,  which  we  are  call- 
ed upon  to  determine,  is  whether  the  instru- 
ment in  question  was  in  law  a  bill  of  sale, 
the  effect  of  which  would  be  to  pass  title  to 
the  personalty  therein  described  to  Lord  & 
Co.,  or  whether  such  instrument  was  merely 
a  chattel  mortgage,  creating  a  lien  upon  such 
personalty.  Hence  tt  becomes  material  to 
ascertain  some  of  the  characteristics  of  a 
mortgage,  as  distinguished  from  a  bill  of  sale 
or  conveyance  of  title. 

At  common  law  the  legal  estate  vested 
in  the  mortgagee,  and  was  forfeited  by  de- 
fault The  title  passed  to  the  mortgagee  by  the 
deed.  The  mortgagee  had  something  more 
than  a  mere  lien.  He  had  a  transfer  of  the 
property  Itself,  and  a  legal  estate  in  It,  giv- 
ing him  a  standing  at  law  as  well  as  in 
equity.  1  Jones,  Mortg.  (5th  Bd.)  1 11.  It  Is 
the  conveyance  of  an  estate  by  way  of 
pledge  for  the  security  of  debt,  and  to  be- 
come void  on  payment  of  it  The  legal  own- 
ership is  vested  in  the  creditor.  4  Kent, 
Comm.  (12th  Bd.)  bottom. page  188.  At  law 
a  tender  of  payment.  In  order  to  defeat  the 
estate  of  the  mortgagee,  had  to  be  made  at 
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or  before  the  "law  day,**  aa  the  day  for  pay- 
ment Is  called;  and,  If  not  so  made,  the 
mortgagee  could  bring  ^ectment,  and  obtain 
possession  of  the  land.  15  Am.  &  Eng.  Bnc. 
Law,  p.  730.  The  common-law  courts  relent- 
lessiy  adhered  to  the  terms  of  the  instrument 
by  which  the  legal  estate  was  vested  in  the 
mortgagee,  but  subject  to  become  absolute 
upon  default  Goodtitle  t.  Notitle,  11  Moore, 
491;  Doe  ▼.  Clifton,  4  AdoL  &  B.  809.  The 
courts  of  equity,  however,  established  the 
right  of  redemption  after  default  The  legal 
title  passed  to  the  mortgagee  by  the  deed, 
but  the  mortgagor  had  after  default  aright  to 
redeem,  which  he  might  enforce  in  equity. 
Under  the  common-law  system,  a  mortgage 
is  one  thing  at  law,  and  another  in  equity. 
In  the  one  court  it  was  held  to  pass  an 
estate,  and  in  the  other  it  operated  as  a  se- 
curity only.  We  find  it  unnecessary,  how- 
ever, to  discuss  at  length  the  principles 
which  were  applied  in  equity.  The  legal 
status  of  the  mortgage  at  common  law  was 
a  conveyance  of  title  to  the  creditor,  defeas- 
ible upon  payment  of  a  sum  of  money,  or  the 
doing  of  some  other  act,  or  becoming  abso- 
lute upon  default  Lund  v.  Lund,  1  N.  H.  39, 
41.  By  the  provisions  of  our  Civil  Code  (sec- 
tion 2723)  a  mortgage  is  declared  to  be  only 
a  security  for  a  debt;  and  it  is  further  de- 
clared, in  derogation  of  the  common  law, 
that  it  passes  no  title.  However,  by  the  pro- 
visions of  section  2771  et  seq.  of  the  Civil 
Oode,  a  method  is  provided  whereby,  for 
the  security  of  any  debt,  a  deed  may  be  exe- 
cuted which  win  pass  the  title  to  the  vendee 
or  grantee  till  the  debt  or  debts  which  the 
conveyance  was  made  to  secure  shall  be 
fully  paid;  and  it  is  there  declared  that  such 
deed  shall  be  held  by  the  courts  of  this  state 
to  be  an  absolute  conveyance,  with  the  right 
reserved  by  the  vendor  to  have  said  property 
reconveyed  to  him  upon  the  payment  of  the 
debt  or  debts  intended  to  be  secured  agree- 
ably to  the  terms  of  the  contract  and  not  a 
mortgage.  We  find,  too,  reported  cases 
seeming  to  rule,  in  eflTect,  that  a  conveyance 
of  absolute  title  may  be  made  to  a  creditor 
to  secure  a  debt  outside  of  lihe  code  provi- 
sions above  referred  to.  In  the  case  of  Bo- 
land  V.  Ooleman,  76  Ga.  652,  where  a  convey- 
ance came  under  review  which  expressly  de- 
clared that  it  was  intended  to  operate  as  pro- 
vided by  an  act  of  the  general  assembly  and 
the  act  amendatory  thereof,  entitled  "An  act 
to  provide  for  sales  of  property  to  secure 
loans  and  other  debts/'  Chief  Justice  Jack- 
son, delivering  the  opinion  of  the  court,  says: 
"^It  has  been  held  repeatedly  by  this  court 
that  a  conveyance  of  absolute  title^  may  be 
made  to  a  creditor  to  secure  a  debt  outside 
of  Oode,  H  1969-1971"  (now  embraced  hi  sec- 
tion 2771  et  seq.  of  the  Civil  Code),  in  sup- 
port of  which  he  cites  a  number  of  previous 
adjudications  of  this  court 

This  court  has  In  a  number  of  instances, 
wneie  at)solute  apd  unconditional  deeds  have 
been  made  to  property,  and  at  the  same  time 


bond  for  titles  ddivered,  or  other  Instruments 
providing  for  a  surrender  of  the  deeds  or  re- 
oonveyanoe  of  the  property  on  payment  of 
the  debts  which  the  deeds  were  made  to  se- 
cure, sustained  such  deeds  as  passing  title, 
notwithstanding  they  were  made  to  secure  in- 
debtedness.. Biggers  v.  Bird,  55  Ga.  650; 
Broadi  v.  Barfleld^  57  Ga.  601;  West  v.  Ben- 
nett 59  Ga.  Wl;  Gibson  v.  Hough,  60  Ga. 
588;  Thaxton  v.  Boberts,  66  Cta.  704;  Wof- 
ford  V.  Wyly,  72  Ga.  863.  In  the  cases  of 
Lackey  v.  Bostwick,  64  Ga.  45,  and  BrasweQ 
V.  Suber,  61  Qtu  998,  the  instruments  upheld 
as  passing  title  were  on  their  face  absolute 
and  unconditional,  containing  no  clause  of  de- 
feasance, and  no  bond  or  other  instrument  for 
reconveyance  appearing.  In  the  case  of  Car- 
ter V.  Gunn,  64  Ga.  6S1,  wh^re  the  instru- 
ment purported  on  its  face  to  have  been  made 
to  secure  a  d^t  but  which,  however,  oon- 
duded  with  the  habendum,  tenendum,  and 
warranty  clauses,  liiis  court  ruled  that  such 
instrument  was  not  a  mere  mortgage,  but 
tbait,  under  the  act  of  1871  (oodifled  in  seotion 
2771  et  seq.  of  the  Civil  Code),  it  carried  titie 
with  right  to  have  reconveyance  on  payment 
of  the  debt  Justice  Jackson,  however,  con- 
curring, announced  that,  in  his  Judgment,  the 
case  did  not  rest  on  the  act  of  1871,  but  was 
independent  of  that  act  and  not  at  all  con- 
trolled by  it  In  the  case  of  Jay  v.  Whelchel, 
78  Ga.  786,  8  S.  B.  906,  it  was  held  that  a  deed 
of  bargain  and  sale  absolute  in  its  terms,  and 
purporting  to  convey  the  fee  in  consideration 
of  $90  in  hand  paid,  passes  title;  and  an  en- 
try indorsed  upon  it  and  signed  by  the 
grantee,  to  the  efTect  that  the  deed  is  to  be  re- 
turned by  the  grantor  canc^ed,  on  condition 
that  the  grantor  shall  pay  to  the  grantee  $90 
by  a  specified  time,  with  interest  does  not 
convert  the  instrument  into  a  mere  mortgage. 
In  the  ophiion  of  the  court  delivered  by 
Bleckley,  C.  J.,  it  is  said  (referring  to  the  en- 
try Indorsed  on  the  instrument):  *'It  will  be 
noticed  that  this  entry  does  not  redte  that 
there  is  any  debt  due  from  one  of  these  par- 
ties to  the  other.  It  simply  gives  an  option 
to  the  party  who  made  the  deed  to  have  it 
returned  canceled,  on  condition  that  he  pays 
the  sum  specified,  with  interest  from  date,  and 
m  time  is  appointed  for  the  payment  to  be 
made.  Now,  this  may  have  been  a  debt  or 
it  may  have  been  a  contract  simply  to  allow 
the  maker  of  the  deed  to  have  the  land  back 
on  condition  that  he  paid  for  it  the  price 
agreed  upon.  The  parties  did  not  put  in  writ- 
ing, either  in  the  deed  itself  or  the  indorse- 
ment any  evidence  that  it  was  made  to  se- 
cure a  debt  They  left  that  in  parol;  and,  to 
constitute  m  mere  mortgage  passhig  no  title 
and  creating  only  a.  lien,  the  mortgage,  as  a 
whole,  must  be  in  writing.  It  must. show  a 
debt  and  It  must  show  a  purpose  to  secure 
the  payment  of  the  debt  There  could  be  no 
action  maintained  upon  this  indorsement  in 
favor  of  the  holder  of  the  deed  against  the 
maker.  It  contains  no  promise  to  pay.  No 
obligation  was  taken  by  Jay  upon  himself  t 
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pay  the  990.  He  simply  had  the  option  to 
make  the  payment,  aiid  to  get  bis  deed  back 
If  be  did  make  it"  Again,  In  the  case  of 
BiMce  V.  Lane,  90  Ga.  294,  15  S.  B.  823,  It  was 
ruled  tbat  tbe  Instmment  there  under  review, 
although  on  its  face  It  purported  to  secure  a 
debt,  and  notwithstanding  the  promise  to  pay 
such  debt  appearing  in  the  same  instrument 
which  contained  a  homestead  waiver,  amount- 
ed to  a  conveyance  of  the  title.  From  an  in- 
spection of  the  terms  of  the  instrument  set 
out  in  that  case,  it  will  be  observed  that  the 
conveyance  of  the  title  was  absolute  and  un- 
conditional, and  that  the  payment  or  nonpay- 
ment of  the  Indebtedness  by  the  grantor  was 
expressly  made  to  operate  as  a  limitation  only 
upon  the  ezerdse  of  the  power  of  sale  con- 
tained in  the  Instrument  The  efTect  of  the 
ruling  there  made  was  that  the  Instrument 
contained  no  clause  of  defeasance,  and  passed 
title,  leaving  in  the  grantor  only  an  equity  of 
redemption,  of  which  he  could  avail  himself 
by  paying  the  indebtedness,  and  calling  upon 
the  grantee  for  a  reconveyance. 

It  wlU  be  noted  that,  in  many  cases  referred 
to,  the  instruments  did  not  purport  to  have 
been  made  for  the  purpose  of  securing  Indebt- 
edness, and  that  none  of  them  contained  any 
provision  whereby  the  estate  conveyed  would 
be  defeated  upon  payment  of  the  debt.  Our 
Civil  Code  (section  2724)  declares  that  no  par- 
ticular form  is  necessary  to  constitute  a 
mortgage;  that  it  must  clearly  indicate  the 
creation  of  a  lien,  specify  the  debt  to  secure 
which  It  is  given,  and  the  property  upon 
which  it  la  to  take  effect  In  the  case  ef 
Frost  V.  Allen,  57  Qa.  326,  the  court,  in  con- 
struing an  instrument  which,  after  reciting 
that  the  makers  were  indebted  to  F.  in  an 
amount  named,  for  which  a  note  had  been 
given,  conveyed  to  him  certain  personalty, 
specifying  that  it  was  intended  that  the  title 
should  pass,  and  provided,  further,  that,  if  the 
note  was  not  paid  when  due,  F.  should  take 
possession  of  said  property,  and,  after  adver- 
tising, sell  it  and  apply  the  proceeds  to  the 
debt;  that  if  the  note  was  met  at  maturity, 
he  should  reconvey  by  quitclaim  deed,— held 
that  the  instrument  was  a  mortgage.  This  rul- 
ing was  adhered  to  and  followed  in  the  case  oT 
HoUiday  v.  Banking  Co.,  92  Ga.  675,  19  &  B. 
28.  In  the  instrument  referred  to  in  the 
Frost  Case,  there  was  a  specification  of  a  debt 
and  a  description  of  the  property  intended  to 
secure  its  payment  and  a  further  clause  de- 
feating the  grantee's  estate  upon  payment  of 
the  debt 

In  the  view  of  these  authorities,  how  stands 
the  case  at  bar?  It  appears  from  the  record 
that  Ward  executed  to  Lord  &  Co.  a  promis- 
sory note  for  $1,600,  in  which  he  expressly 
waived  and  renounced  the  homestead  exemp- 
tion, signed  the  same  under  seal,  and  imme- 
diately following  this  note,  and  on  the  same 
sheet  of  paper,  appears  the  instrument  which 
this  court  is  now  asked  to  construe.  In  this 
instrument  it  is  recited  that,  in  consideration 
•of  $1,600  to  him  in  hand  paid  by  Iverson  Lord 


&  Co.,  Ward  has  granted,  bargained,  sold, 
and  confirmed,  etc.,  onto  said  Lord  &  Oo^ 
their  heirs  and  assigns,  the  following  per^ 
Bonal  ];H:operty  (describing  it),  "to  have  and  to 
hold  the  same  to  the  benefit  and  behoof  of  the 
said  Iverson  Lord  &  Co.,  their  heirs  and  as- 
signs, forever,  In  fee  simple.  Said  personal 
property  to  be  held  in  trust  for  the  payment 
of  a  note  this  day  given  said  Iverson  Lord  & 
Co.  by  me,  for  the  sum  of  $1,600.00;  the  title 
to  said  personal  property  to  remain  in  said 
Iverson  Lord  &  Ca  until  said  note  is  paid  In 
full."  Treating  this  instrument  as  passing 
title  to  the  property,  it  neverth^ess,  contains 
words  which  create  an  executory  trust  On 
payment  of  the  note  the  trust  would  become 
executed,  the  effect  of  which  would  be  that 
all  right  in  the  grantee  to  the  property  would 
be  defeated,  and  the  creditor  be  restored  to 
his  original  position.  Civ.  Code,  S  3157.  The 
creation  of  the  trust  for  the  purpose  stated  is 
the  same,  in  effect,  as  the  insertion  of  a  de- 
feasance clause  in  the  instrument  It  is  equiv- 
alent to  a  stipulation  that  upon  payment  of 
the  note,  the  force  and  effect  d  the  instm- 
ment should  cease.  Indeed,  it  is  expressly 
stated  in  the  Instrument  that  the  title  Is  to 
remain  in  the  grantee  until  the  note  is  paid. 
The  plain  import  of  this  language  is  that  It 
shall  not  remain  in  the  grantee  after  the  note 
is  paid.  Within  the  body  of  this  Instrument 
we  find  a  debt  specified,  a  promise  to  pay, 
property  pledged  for  its  payment  and  the 
equivalent  of  a  stipulation  that  the  force  and 
effect  of  the  instrument  shall  cease  upon  pay- 
ment of  the  debt  It  purports  to  convey  title, 
but  carries  with  it  an  unmistakable  defeas- 
ance clause,  which  classifies  it  among  these 
Instruments  known  to  the  law  as  "mort- 
gages.** Let  the  judgment  of  the  court  below 
be  reversed. 

(lOO  Ga.  415) 

SHUBfAN  V.  SMITH. 

(Supreme  Court  of  Georgia.     Biarch  8,  1897.) 

Landlord  and  Tbnaht— Mbabdrh  or  Damaobs 
FOB  BviOTiON  — New   Trial  ~  Ap- 
peal Bond— Review. 

1.  Errors  alleged  to  iiave  been  committed  in 
overruling  a  demurrer  to  a  declaration  cannot  be 
considered  upon  a  motion  for  a  new  trial.  Sach 
errors  can  only  be  reached  by  exceptions  filed 
pendente  lite,  or  by  direct  exception  to  the  judg- 
ment complained  of;  and  in  the  latter  case  the 
bill  of  exceptions  must  be  tendered  for  certifi- 
cate within  the  prescribed  time  from  the  rendi- 
tion of  the  judgment  complained  of,  otherwise 
such  exceptions  cannot  be  considerea. 

2.  niough  inspecting  an  appeal  bond  necessari- 
ly conveys  information  as  to  who  was  the  losing 
party  in  the  court  appealed  from,  it  is  not  in  an 
appeal  case,  cause  for  a  new  trial  tiiat  this  bond 
was  taken  bv  the  jury  into  their  room  with  the 
other  papers  in  the  case. 

3.  Where  upon  the  trial  of  an  appeal  from  a 
county  court  the  verdict  was  by  inadvertence 
written  upon  the  appeal  bond  instead  of  upon  the 
declaration,  this  afforded  no  ^ound  for  settioir 
it  aside,  it  not  anpearing  that  it  was  not  duly  re- 
ceived by  the  court  and  had  not  under  its  direc- 
tion been  entered  upon  the  minutes. 

4.  For  the  unlawful  eviction  by  a  landlord  of  a 
tenant  before  the   expiration  of  his  term,  the 
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meaanxe  of  tlie  latter't  damages  la  at  least  the 
▼aloe  of  the  premlaes  for  rent,  and  the  Jndge  har- 
ing  so  Instructed  the  iwrj,  it  will  be  presumed, 
in  the  absence  of  anything  appearing  to  the  con- 
trary, that  he  gave  correctly  farther  instructions 
as  to  how  th^y  were  to  arrive  at  such  damages. 

6.  The  CTidence,  though  conflicting,  being  suf- 
ficient to  sustain  the  yerdict,  the  discretion  of 
the  trial  judge  in  refusing  a  new  trial  will  not  be 
controlled. 

(Syllabus  Igy  the  Court) 

Error  from  superior  court,  Bollock  county; 
R.  L.  Gamble,  Judge. 

Action  by  J.  H.  Smith  against  John  Shuman 
for  damages  for  eviction.  From  an  order  de- 
nying a  motion  for  a  new  trial,  defendant 
brings  error.    Affirmed. 

H.  B.  Strange,  for  plaintiff  in  error.  Bran- 
nen  &  Moore,  for  defendant  in  error. 

SIMMONS,  a  J.  1.  Smith  sued  Shuman  for 
damages  for  evicting  him  from  a  certain  tract 
of  land,  which  he  claims  to  have  rented  from 
Shuman,  before  the  term  of  rental  had  expired. 
On  the  trial  in  the  court  below  Shuman  de- 
murred to  the  declaration  on  various  grounds, 
which  it  ifl  unnecessary  to  mention  here.  The 
court  overruled  the  demurrer.  Shuman  lost 
the- case,  and  made  a  motion  for  a  new  trial, 
one  of  the  grounds  of  this  motion  being  that 
the  court  erred  in  overruling  the  demurrer. 
The  case  was  tried  April  30,  1886,  and  the  hill 
of  exceptions  certified  August  1, 1896.  No  ex- 
ceptions pendente  lite  were  filed.  We  have  so 
often  decided  and  ruled  that  the  overruling  of 
sudh  a  demurrer  cannot  i>e  aasigned  as  error  in 
a  motion  for  a  new  trial  that  it  seems  almost 
useless  to  allude  to  it  agahi.  Why  counsel, 
after  these  numerous  decisions  have  been 
made^  will  persist  in  assigning  as  error  In  a 
motion  for  a  new  trial  the  overruling  of  a  de- 
morrer,  we  cannot  imagine.  If  there  is  no 
cause  of  action  set  out  in  the  declaration,  and 
tbe  demurrer  ought  to  have  been  sustained, 
the  defendant  does  not  need  a  new  triaL 
VHij  should  he  have  a  new  trial  when  there  is 
nothing  to  try?  The  only  way,  under  our 
practice,  to  assign  error  in  the  overruling  of  a 
demurrer  is  in  the  bill  of  exceptions.  !%« 
parties  can  do  this  either  by  direct  exceptions 
or  by  filing  exceptions  pendente  lite  at  the 
time  the  demurrer  is  overruled.  If  the  demur- 
rer of  a  party  is  overruled,  and  on  the  trial  of 
tbe  case  he  loses  it  before  the  jury,  he  can 
make  his  motion  for  a  new  trial,  and,  if  that  is 
oTerruled,  he  can,  m  his  bill  of  exceptions  to 
tbls  court,  assign  error  on  the  ground  that  the 
<lemurrer  was  overruled,  provided  he  tenders 
bis  bill  of  exceptions  to  the  trial  judge  in  the 
time  prescribed  by  law.  If  he  file  exceptions 
I>endente  lite,  he  can  have  them  certified,  and 
made  a  part  of  the  record  of  the  case,  and  thai 
assign  error  on  them  in  this  court  Unless  the 
overruling  of  the  demurrer  is  brought  to  the 
attention  of  this  court  in  one  of  tKese  two 
Trays,  it  cannot  be  considered  here. 

2.  This  action  for  damages  was  instituted  in 
tti«  county  court,  where  a  judgment  was  ren- 
d<ered  for  the  plaintiff.  The  defendant  ap- 
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pealed  to  the  superior  court,  and  gave  the 
bond  required  by  statute.  In  the  trial  of  the 
case  in  the  superior  court,  when  the  jury  re- 
tired to  consider  the  verdict,  it  seems  that  this 
appeal  bond  was  handed  to  them  with  other 
papers,  and  their  verdict,  when  returned  into 
court,  was  written  upon  this  bond  Instead  of 
upon  the  declaration.  It  was  claimed  in  the 
motion  for  new  trial  that  this  was  error,  be- 
cause the  Jury  could  ascertain  from  reading 
the  bond  that  the  defendant  had  lost  his  case 
in  the  county  court  It  is  the  practice  in  the 
superior  court  in  appeal  cases  to  hand  to  the 
Jury  all  the  papers  connected  with  the  appeal. 
The  jury,  if  they  read  the  appeal  bond,  would 
necessarily  see  that  the  appellant  lost  his  case 
in  the  lower  court  This  would  not  we  be- 
lieve, In  such  a  case,  be  cause  for  granting  a 
new  trial,  and  setting  aside  the  verdict  It  # 
was  also  claimed  that  the  verdict  was  illegal, 
and  should  be  set  aside,  because  it  was  writ- 
ten upon  the  appeal  bond,  and  not  on  the  dec- 
laration. It  is  not  alleged  in  the  motion  for 
new  trial  that  the  verdict  had  not  been  en- 
tered upon  the  minutes  of  the  court  If  the 
defendant  objected  to  the  writing  of  the  ver- 
dict on  the  bond,  instead  of  the  declaration, 
he  should  have  called  the  attention  of  the 
court  to  the  fact  that  It  was  so  written,  and 
doubtless  the  court  would  have  had  it  trans- 
ferred from  the  bond  to  the  declaration  as 
was  done  in  the  case  of  Knowles  v.  Williams, 
62  Ga.  316.  As  far  as  the  record  discloses, 
the  verdict  was  received  in  court  and  en- 
tered upon  the  minutes  thereof,  and  the  court 
did  not  err  in  refusing  a  new  trial  on  this 
ground  of  the  motion. 

3.  The  contention  of  the  plaintiff  in  the 
court  below  was  that  he  had  purchased  a 
tract  of  land  from  the  defendant;  that  there 
was  no  cleared  land  on  it  and  that  he  had  no 
place  to  malce  a  support  for  his  family;  that 
defendant  as  a  part  of  the  contract  agreed 
to  let  him  have  a  certain  field  for  the  purpose 
of  malting  crops  thereon  for  four  years,  thus 
giving  him  cleared  land  for  farming  purposes. 
After  cultivating  this  field  for  two  years,  plain- 
tiff claims  be  was  unlawfully  evicted  by  Shu- 
man, and  brought  his  suit  for  damages.  On 
the  subject  of  damages  the  judge  charged: 
"You  find  what  this  field  was  worth  to  the 
plaintiff,  and,  whatever  that  may  be,  he 
would  be  entitled  to  recover  as  damages,  and 
you  should  find  a  verdict  for  the  plaintiff  for 
this  amount  if  you  find  that  he  is  entitled 
to  damages."  Error  is  assigned  on  this  charge 
because  it  "confined  and  restricted  the  jury,  in 
estimating  the  damages,  to  the  plaintifTs  tes- 
timony, thereby  excluding  them  from  consid- 
ering what  the  real  market  value  of  this  field 
was  for  rent"  If  the  plaintiff  was  unlaw- 
fully evicted  before  the  expiration  of  his  term, 
the  measure  of  his  damages  would  be  at  least 
the  value  of  that  particular  field  for  rent 
The  contention  of  the  plaintiff  In  the  court  be- 
low seems  to  have  been  that  he  was  specially 
damaged  by  the  eviction,  because  this  was 
the  only  land  which  he  had  that  oould  be  cul- 
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tfTEted  with  niccess;  tbe  other  land— that 
which  he  had  bought  from  the  def endantp-be- 
Ing  wooded,  and  defendant  baying  reseryed 
the  pine  timber  thereon  for  three  years  for  the 
purpose  of  boxing  for  turpentine,  which  pre- 
vented the  plaintiff  from  clearing  and  culti- 
Tatlng  it  Wr  think  that  the  court  did  not 
err  in  inetructing  the  Juiy  to  find  what  the 
land  was  worth  to  the  plaintiff,  inasmuch  as 
we  presume  that  the  court  correctly  charged 
as  to  how  the  Jury  were  to  arrive  at  the 
amount  of  damages  to  which  the  plaintiff  was 
entitled. 

4.  The  defendant  denied  the  contention  of 
the  plaintiff  aa  to  the  contract  of  renting. 
The  evidence  waa  conflicting  on  this  point, 
and  the  juiy  accepted  the  plaintiff's  theory. 
This  they  had  a  right  to  do,  and,  the  trial 
Judge  being  satisfied  with  their  finding,  this 
court  win  not  control  his  discretion  in  refus- 
ing a  new  triaL    Judgment  affirmed. 


aoo  Oa.  419) 

BIARTIN  et  aL  V.  TOWN  OF  STATBSBORO. 

{Supreme  Court  of  Georgia.     March  8,  1807.) 

L10BN8B— Occupation— Power  of  Municipal 

Ck)BPOBATION— In  JUNCTION— RbVI  EW. 

1.A  power  conferred  upon  a  mnnidpal  corpo- 
ration by  itA  charter,  which  authorizes  it  "to  levy 
and  coUect  such  special  tax  00  trades,  businesses, 
occupations,  theatrical  exhibitions,  or  other  per- 
foirmanceB  exercised,  performed  or  carried  on 
within  the  corporate  limits  of  said  town,  includ- 
ing circuses  axid  shows  of  all  Icinds,  itinerant 
traders,  peddlers,  auctioneers  and  other  games  or 
trades  or  occupations  subject  to  special  tax  under 
the  state  law,  as  they  niay  deem  proper,"  is  well 
exercised  by  the  exaction  of  a  UceuBe  fee  for  en- 
gaging in  any  occupation  or  business  which  may 
Fall  within  the  special  descriptive  terms  of  the 
power,  and  may  likewise  be  exercised  by  the  levy 
of  a  special  license  fee  upon  such  other  occupa- 
tions, games,  etc.,  as  are  made  subject  to  a  spe- 
cial tax  by  tne  general  statute  law  of  the  state. 

2.  Inasmuch  as  the  mnnicipal  corporation,  ihe 
only  person  whose  interest  Is  adversely  affected, 
did  not  except  to  the  order  of  the  chancellor 
granting  the  injunction  in  favor  of  the  class  of 
persons  designated  in  the  order  made  by  him,  no 
error  alleged  to  have  been  committed  In  so  rul- 
hig  can  l^  considered  upon  the  present  writ  of 
error. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bulloch  county; 
R.  L.  Gamble,  Judge. 

Action  by  C.  M.  Martin  and  others  against 
the  town  of  Statesboro  to  prevent  the  enfor- 
cing of  a  license  ordinance.  Judgment  was 
rendered  for  defendant,  and  plaintiffs  bring 
error.     Affirmed. 

Cason  &  Everett,  for  plaintiffs  in  error. 
Brannen  &  Moore,  for  defendant  In  error. 

ATKINSON,  J.  The  municipal  authorities 
of  the  town  of  Statesboro  passed  an  ordinance, 
which  was  entiUed  "An  ordinance  to  require 
license  for  certain  businesses  and  occupations; 
to  assess  a  special  tax  on  same."  It  provided 
that  from  and  after  the  1st  of  July,  1896, 
and  annually  thereafter,  each  and  every  per- 
jon  engaged  or  who  shall  engage  in  any 
trade,   occupation,   or  business,   which    was 


tfaeretaiafter  enumerated,  within  the  oorporate 
limits  of  the  town  of  Statesboro,  shall  pay  a 
special  tax  aa  thereinafter  provided,  tbat  is  to 
flay:  *'(1)  Every  merchant,  store-keeper  or 
banker,  the  sum  of  five  doDars,  and  five  dol- 
lars additional  for  each  clerk  employed  in 
said  store.  That  Is  to  aay,  five  dollars  for 
each  man  employed  in  same  up  to  three— 
the  amount  in  no  case  to  exceed  the  sum  of 
fifteen  dollars  for  any  one  place.  (2)  Ehch 
and  every  person  running  a  hotel  and  solicit- 
ing transient  boarders,  the  sum  of  five  dol- 
lars. (3)  Each  and  every  person  engaged  in 
running  a  livery  business,  keeping  horses  and 
mules  for  hire,  the  sum  of  fifty  dollars.  (^ 
Each  and  every  drover  or  dealer  in  horses  or 
mules,  or  horses  and  mules,  the  sum  of  twen- 
ty-five dollars.  (5)  Bach  and  every  person 
running  a  barber  shop,  the  sum  of  flye  dol- 
hirs  for  each  chair  used  in  said  shop.  (6) 
Each  and  every  person  running  a  printing 
office,  the  sum  of  five  dollars.  (7)  Each  and 
every  person  engaged  in  writing  fire  Insur- 
ance or  life  and  fire  Insurance,  the  sum  of 
five  dollars.  (8)  Bach  and  every  person  act- 
ing aa  agent  for  the  sale  of  guano  or  other 
fertilizer,  the  sum  of  five  dollars.  (9)  Each 
and  every  person  engaged  in  running  bottling 
works,  the  sum  of  five  dollars.  (10)  Each 
and  every  person  engaged  in  shoe  and  hame«w 
making  or  mending,  the  sum  of  five  dollara. 
(11)  Each  and  every  person  engaged  In  mn- 
ning  a  machine,  cabinet  or  repair  shop,  or 
planing  mill,  the  sum  of  five  dollars.  (12) 
Each  and  every  person  engaged  in  ronning 
a  restaurant,  the  sum  of  five  dollars.  (13) 
Each  and  every  person  engaged  in  ronning 
a  photograph  or  artist's  gallery,  five  dollars. 
(14)  Bach  and  eyecy  person  engaged  in  ron- 
ning a  Jewelry,  or  Jewelry  repair  store,  fiye 
dollars." 

Certain  persons,  who  were  citizens  of  the 
town  of  Statesboro  and  doing  business 
therein,  some  of  them  engaged  in  the  mer- 
cantile business,  some  in  running  repair  and 
machine  shops,  some  in  running  hotela,  some 
in  running  printing  offices,  some  in  running 
a  livery  business,  harness  making,  fire  in- 
surance, and  some  in  running  shoe  shops, 
filed  a  petition  to  enjoin  the  mayor  and 
council  from  enforcing  the  license  ordinance 
in  question.  It  was  alleged  that  one  of  the 
petitioners  operated  a  livery  buslnesa  using 
only  two  horses,  while  others  in  the'  same 
line  of  business  used  five  and  nine  horses; 
that  some  of  the  petitioners  were  doing  a 
small  mercantile  business  of  a  few  hundred 
dollars  annually,  while  other  merchants  In 
the  town  each  did  many  thousands  of  dol- 
lars worth  of  business;  that  some  of  the 
petitioners  did  a  small  repair  and  shop 
work  business  with  their  indiyldual  hand 
power, ,  while  others  did  a  large  business* 
using  much  steam  power.  It  was  alleged 
that  the  town  had  no  authority,  under  Ita 
charter,  to  collect  any  special  tax  at  all 
from  them  on  account  of  their  engagement 
in   their  seyeral   occupations.    It   was  al* 
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le^ed  that  even  If  the  town  had  flnch  au- 
thority', H  could  not  collect  It  as  the  ordl* 
nance  provided,  because  the  levy  waa  not 
uniform,  as  contemplated  by  the  law,  and 
that  the  tax  should  be  upon  and  according 
to  the  amount  of  business  done  by  each  per* 
son;  that  the  collection  of  the  tax  was  un- 
necessary; that  the  only  extraordinary  ex- 
pense connected  with  the  running  of  the 
city  government  was  the  payment  of  a  night 
watchman;  and  that  there  were  ample 
funds  on  hand  to  defray  that  expense.  At 
the  hearing  affidavits  were  Introduced  in 
support  of  these  allegations,  and,  for  the 
purposes  of  this  case,  they  may  be  taken  as 
proven.  The  answer  of  the  defendant  de- 
nied that  the  assessment  of  a  special  tax 
was  illegal,  that  it  was  wanting  in  uniform- 
ity, and  denied  that  there  was  no  necessity 
for  the  levy  of  the  special  tax,  because,  as 
alleged  in  the  answer,  the  money  realized 
from  the  levy  of  this  special  tax  was  not 
only  for  the  purpose  of  employing  a  night 
watchman,  but  to  enable  the  town  to  en- 
gage the  services  of  a  regular  scavenger  and 
a  horse  and  wagon;  and  alleged,  in  addition, 
that,  without  the  levy  of  the  special  tax 
provided  for,  the  town  would  have  to  bor- 
row money  with  which  to  meet  these  items 
of  expense. 

The  charter  of  the  town  whence  the  power 
to  pass  the  ordinance  claims  to  have  been 
derived  is  to  be  found  in  Acts  1889,  p.  799. 
The  provision  upon  that  subject  is  this: 
"They  [the  municipal  authorities]  shall  have 
full  power  and  authority  to  levy  and  collect 
such  special  ^tax  on  trades,  businesses,  occu- 
pations, theatrical  exhibitions,  or  other  per- 
formances exercised,  performed  or  carried 
on  within  the  corporate  limits  of  said  town, 
including  circuses  and  shows  of  all  kinds. 
Itinerant  traders,  peddlers,  auctioneers  and 
other  games  or  trades  or  occupations  sub- 
ject to  special  tax  under  the  state  la^,  as 
they  may  deem  proper."  His  honor,  the  cir- 
cuit judge,  at  the  hearing,  made  the  follow* 
Ing  order:  *'After  hearing  argument  on  the 
within  petition,  I  am  of  the  opinion  that  the 
town  of  Statesboro,  under  its  charter,  has 
the  power  to  tax  occupations,  trades,  and 
business  carried  on  within  the  town,  and 
the  ordinance  of  which  complaint  is  made 
is  not  void  and  contrary  to  law.  So  much 
of  said  ordinance,  however,  as  undertakes 
to  tax  merchants,  and  to  grade  and  to  regu- 
late the  amount  of  their  taxes  by  the  num- 
l)er  of  clerks  they  employ,  is  an  improper 
and  Illegal  method  of  taxation.  They  should 
1>e  taxed  (if  the  purpose  is  to  tax  their  busi- 
ness) by  the  amount  of  business  each  does, 
and  this  should  be  ascertained  by  their 
sales,  and  not  by  the  number  of  clerks  they 
employ.  So  far  as  the  ordinance  affects 
those  classes  sought  to  be  taxed  by  the  num- 
t)er  of  clerks  they  employ,  the  same  is  in- 
operative and  void.  The  injunction  Is  re- 
cused as  to  all  i>ersons  not  affected  by  tbe 
Inoperative  parts  of  the  ordinance,  and  or- 


dered to  Issue  as  to  those  affected.**  To  this 
judgment  the  plaintiffs  excepted.  No  ex- 
ceptions by  cross  biU  were  taken  by  the 
municipal  authorities  to  any  part  of  the 
judgment  which  might  have  operated  con- 
trary to  the  interests  of  the  town. 

1.  The  complaint  that  the  levy  of  this  spe- 
cial tax  is  unauthorized,  because  the  money 
to  be  realized  therefrom  is  not  necessary  to 
defray  the  current  expenses  of  the  town, 
seems,  if  we  may  quote  the  language  of  Mr. 
Justice  Bleckley,  **to  ignore  the  mayor  and 
council  as  agents  of  thought,  and  treat  them 
as  agents  of  work  only."  Just  how  much 
mon^  is  necessary  to  be  raised  in  order  to 
meet  the  current  expenses  of  a  town  is  a  mat- 
ter concerning  which  the  mayor  and  council 
are  necessarily  better  Informed  than  the 
courts  could  possibly  be,  and  so  long  as  they 
proceed  within  the  charter  power,  and  exer- 
cise a  discretion  as  to  where  the  exigencies 
of  the  public  service  require  the  exercise  of 
such  power,  the  courts  cannot  interfere  (see 
Hawkins  v.  The  Intendant,  63  Oa.  527);  and, 
if  abuses  creep  in,  the  corrective  must  be  ap- 
plied at  the  ballot  box.  The  levy  of  a  license 
tax,  if  so  unreasonable  in  amount  as  to  be 
wholly  disproportioned  to  the  proper  regula- 
tion of  trades  or  occupations  by  municipal 
corporations  in  the  exercise  of  police  power 
touching  such  subjects,  may,  under  some  cir- 
cumstances, be  subject  to  judicial  control; 
but,  to  justify  judicial  interference,  the  sums 
exacted  would  have  to  be  far  in  excess  of  the 
very  moderate  occupation  taxes  as  levied  in  the 
present  instance.  It  was  argued  with  earnest- 
ness in  the  brief  of  plaintil^f  in  error  that  the 
words,  "occupations  subject  to  special  tax  un- 
der the  state  law,"  as  employed  in  the  char- 
ter, limited  the  power  of  the  mayor  and  coun- 
cil to  the  levy  of  a  special  tax  upon  such 
occupations  only  as  were  subject  to  special 
tax  under  the  state  law.  The  construction 
thus  sought  to  be  placed  upon  this  provision 
of  the  charter  is  not  justified  by  the  language 
employed  by  the  general  assembly.  It  will  be 
seen  that  the  municipal  authorities  had  the 
power  to  levy  and  collect  special  taxes  on 
trades,  businesses,  occupations,  theatrical  ex- 
hibitions, or  other  performances,  exercised, 
performed,  or  carried  oh  within  the  corporate 
limits  of  said  town,  including  circuses  and 
shows  of  all  kinds,  itinerant  traders,  peddlers, 
and  auctioneers  generally.  There  being  a 
number  of  games,  trades,  and  occupations 
which  might  be  subject  to  a  special  tax  un- 
der the  state  law,  but  which  would  not  be 
comprehended  within  the  meaning  of  either 
of  the  special  terms  above  employed,  the  gen- 
eral assembly.  In  this  grant  of  power,  extend- 
ed the  authority  of  the  mayor  and  council  to 
such  other  games,  trades,  or  occupations  as 
were  subject  to  a  special  tax  under  the  state 
law;  and,  while  this  provision  might  have 
been  framed  with  greater  regard  to  absolute 
verbal  accuracy,  ft  is  manifest  that  the  gen- 
eral assembly,  in  using  the  words  ''subject  to 
tax  under  the  state  law/'  did  not  mean  to 
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limit  the  power  of  the  major  and  comidl  to 
the  levy  of  a  epeclal  tax  upon  such  businesses, 
occupations,  trades,  etc.,  only  as  might  be 
subject  to  tax  under  the  state  law,  but  Intend- 
ed to  authorize  the  leyy  of  taxes  upon  such 
occupations  as  might  fail  within  the  meaning 
of  the  special  terms  employed,  and  then  to 
extend  the  power  to  levy  a  special  tax  upon 
such  other  games,  trades,  or  occupations  as 
might  be  subject  to  a  special  tax.  If  a  busi- 
ness, game,  or  trade  did  not  fall  within  either 
of  the  general  terms  employed  in  the  act,  and 
was  not  subject  to  a  special  tax  under  the 
state  law,  then  the  mayor  and  council  would 
not  be  authorized  to  require  a  license  for  the 
exercise  of  such  an  occupation,  or  engage- 
ment in  such  a  business,  trade,  or  game. 

2.  In  so  far  as  the  uniformity  of  the  seT- 
eral  license  taxes  exacted  by  this  ordinance 
Is  concerned,  we  do  not  think  that  the  com- 
plaint of  those  petitioners  against  whom  the 
Judge  denied  an  Injunction  is  well  founded. 
Upon  each  of  the  several  classes  of  occupa- 
tions, to  which  the  ordinance  in  question  re- 
lated, the  special  tax  levied  was  uniform,  in 
the  sense  that  no  person  engaging  In  one  of 
them  was  required  to  pay  a  greater  sum  for 
his  license  than  another  person  engaging  In  a 
like  occupation  of  the  same  class,  and  this  Is 
the  test  of  uniformity.  It  will  be  seen  that 
he  enjoined  the  collection  of  the  tax  as  to  cer- 
tain merchants  who  fell  within  a  given  class. 
No  exception  was  taken  by  the  mayor  and 
council  to  this  ruling.  The  plaintiffs  who 
prosecute  the  writ  of  error  here  have  no  right 
to  complain  of  the  Judgment  upon  that 
ground,  and  hence,  Inasmuch  as  that  branch 
of  the  decision  Is  not  here  upon  the  complaint 
of  any  person  against  whom  it  operates  and 
who  could  except  to  its  terms,  we  have  no 
authority  to  inquire  into  and  adjudicate  upon 
fts  correctness  In  that  respect  Judgment  af- 
firmed. 


hIOO  GfL  m) 

ELLIS  T.  LOCKETT. 
(Bnpreme  Court  of  Georgia.     March  29,  1897.) 
Vbndob  and  Purchabbr— Action  fob  Priob — 

DeFENSEB— PLEADIK08. 

1.  Where  a  suit  was  brought  by  a  vendor 
ft^ainst  a  vendee  for  the  purchase  money  of  land 
of  which  the  defendant  was  in  undisturbed  poa- 
aession  under  a  deed  from  tlie  plaintiff,  and  an 
essential  element  of  a  defense  which  the  defend- 
ant attempted  to  set  up  by  special  pleas  was  want 
of  title  in  the  plaintiff  at  the  time  such  deed  was 
executed,  and  the  pleas  in  question  did  not,  by 
their  allegations,  affirmatively  show  such  want 
of  tide,  there  was  no  error  in  striking  them  on 
demurrer. 

2.  If,  in  point  of  fact,  It  was  understood  and 
agreed  between  the  vendor  and  the  vendee  that 
the  latter  was  to  receive  a  title  of  a  particular 
kind  and  character,— as,  for  instance,  a  title 
which  would  be  pronounced  good  and  "merchant- 
able" by  any  reputable  attorney  in  a  named 
city,— and  If  the  defendant  actually  purchased 
upon  the  faith  of  representations  that  the  deed 
in  question  would  operate  to  pass  to  him  Just 
such  a  title,  which  representations  proved  to  be 
false,  pleas  attemntlng  to  set  up  a  defense  based 
upon  these  allegeo  grounds,  but  which  failed  to 


state  them  with  the  requisite  clearness  and  dis- 
tinctness so  as  to  present  issues  for  determination 
by  a  Jury,  could  not  be  made  available  to  defeat  a 
recovery  by  the  plaintiff,  the  pleas  not  otherwise 
aUeging  anything  showing  that  the  defendant's 
title  under  tiie  deed  would  not  be  good. 

3.  If  in  the  contract  between  the  vendor  and 
the  vendee  it  was  stipulated  that  the  deed  which 
the  vendee  was  to  receive  should  contain  a  speci- 
fied warranty,  and  the  latter  accepted  it,  and 
went  into  possession  under  it,  without  such  war- 
ranty, he  could  not  afterwards  set  up  the  fact 
that  the  deed  failed  to  contain  the  stipulated 
warranty  in  defense  to  an  action  for  the  purchase 
money. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  J.  W.  Lockett,  trustee,  against 
William  Lee  Ellis  for  the  purchase  money  of 
land.  Judgment  for  defendant  Plaintiff 
brings  error.   Affirmed. 

Ryals  &  Stone,  for  plaintiff  in  error. 
Hardeman,  Davis  &  Turner,  for  defendant 
in  error. 

OOBB,  J.  1.  When  a  vendee  seeks  to 
avoid  the  payment  of  the  purchase  money  of 
land  in  defense  to  a  suit  brought  by  the  ven- 
dor against  him  on  the  ground  that  the  ven- 
dor had  no  title  at  the  time  the  deed  was 
executed,  and  where  the  vendee  is  In  undlis- 
puted  possession  under  such  deed,  it  Is  in- 
cumbent upon  him  in  his  plea  to  set  up  such 
facts  as  would  show  that  the  vendor  had  no 
title.  If  there  are  several  ways  In  which 
the  vendor's  title  to  the  premises  could  have 
been  acquired,  a  plea  of  want  of  title  in  de- 
fense to  a  suit  for  the  purchase  money  would 
be  fatally  defective  if  It  failed  to  negative 
every  fact  which  would  be  consistent  with 
title  in  the  vendor.  The  vendor  might  have 
title  by  a  chain  beginning  with  a  grant  from 
the  state;  or,  where  the  title  originates  with 
a  municipal  corporation,  by  a  chain  begin- 
ning with  that  cori>oratlon;  or  a  title  by  pos- 
session and  prescription.  Therefore,  where 
the  vendee  pleads  want  of  title,  he  must 
show,  not  only  that  his  vendor  did  not  have 
a  complete  paper  title,  but  he  must  negative 
facts  which  would  show  title  by  prescrip- 
tion. In  this  case  one  of  the  defendant's 
pleas  setting  up  want  of  title  shows  that  the 
vendor  did  not  have  a  complete  chain  of 
title,  either  from  the  state  or  from  the  dty 
of  Macon,  but  did  show  conveyances  to  the 
vendor  and  his  predecessors  In  title  extend- 
ing back  to  May  5,  1873.  The  plea  did  not 
allege  that  the  vendor  and  his  predecessors 
In  title  were  not  in  possession  under  these 
deeds,  and  as  possession  consistent  with 
them  for  the  period  between  the  date  of  the 
sale  and  May  5,  1873,  would  have  made  a 
good  prescriptive  title  in  the  vendor,  a  plea 
failing  to  negative  this  fact  was  defectlTe, 
and  properly  stricken  on  deboiurrer. 

2.  In  the  sale  of  land  It  is  competent  for 
the  parties  to  contract  for  a  title  of  a  p&r- 
ticular  kind  and  character,  although  a  title 
of  a  different  character  would  be,  under  tlie 
law,  good.    In  the  absence  of  a  stipulation 
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for  a  particular  kind  and  character  of  title, 
a  good  title,  under  the  law,  would  be  held  to 
be  all  that  was  contemplated  by  the  parties 
to  the  contract  But,  if  the  parties  stipulate 
for  a  title  of  a  different  kind,  then  they  are 
bound  by  thehr  stipulafllon,  but  it  must  dear- 
ly appear  from  the  contract  in  what  respect 
the  title  contracted  for  differs  hi  kind  and 
character  from  that  considered  good  under 
the  law.  Therefore  it  would  be  perfectly 
competent  for  the  vendor  and  the  vendee  to 
stipulate  that  the  title  of  the  vendor  should 
be  such  as  would  be  pronounced  good  and 
merchantable  by  any  reputable  attorney  in 
a  named  city.  If  the  vendor  or  his  agent  rep- 
resent at  the  time  of  the  negotiation  that  the 
title  would  be  of  this  character,  or  knew  that 
the  vendee  was  intending  to  purchase  only 
upon  condition  that  the  title  was  of  this 
character,  then  a  failure  to  give  to  the  ven- 
dee a  title  of  the  kind  and  character  con- 
tracted for  would  be  a  defense  to  a  suit  for 
the  purchase  money.  The  pleas  in  this  case 
fail  to  show  that  there  was  an  express  stipu- 
lation between  the  vendor's  agent  and  the 
vendee  for  a  title  other  than  one  which 
would  be  considered  good  and  sufficient  in 
law;  and  they  further  fail  to  show  with  suf- 
ficient clearness  that  the  vendee  intended 
to  purchase  only  upon  condition  that  a  par^ 
ticular  kind  and  character  of  title  would  be 
given,  and  that  this  intention  was  known  to 
the  vendor's  agent  so  as  to  become  a  part  of 
the  contract.  There  was  no  error  in  striking 
the  plea  on  demurrer,  as  the  same  did  not 
allege  anything  which  would  show  that  the 
defendant's  title  would  not  be  good  under  the 
law. 

3.  The  character  of  warranty  which  the 
vendor  would  give  to  the  vendee  in  the  sale 
of  land  is  a  matter  purely  for  stipulation, 
and,  if  the  vendor  agrees,  at  the  time  of  the 
purchase,  to  deliver  to  the  vendee  a  deed 
which  contained  a  warranty  of  a  specified 
character,  then  a  failure  to  give  the  war- 
ranty would  be  a  sufficient  reason  for  the 
Tendee  to  refuse  to  receive  the  deed;  but 
where  it  appears  from  the  allegations  in  the 
plea  setting  up  a  failure  on  the  part  of  the 
▼endor  to  comply  with  his  contract  as  to 
the  warranty  agreed  to  be  given  that  the 
vendee  accepted  the  deed  with  the  warranty 
different  from  that  which  had  been  agreed 
npon,  and  went  into  possession,  he  could  not 
afterwards,  when  sued  for  the  purchase 
money,  set  up  the  fact  that  the  deed  failed 
to  contain  the  warranty  which  had  been  con- 
tracted for.  His  acceptance  of  the  deed  and 
the  possession  under  it  would  amount  to  a 
'waiver  of  his  right  to  complain  in  regard 
to  this  matter.  While  in  this  case  it  is  proba- 
ble that  the  warranty  stipulated  for— that  is, 
one  by  the  trustee  which  would  bind  the 
trust  estate— could  not  be  legally  given,  still, 
as  the  vendee  accepted  the  deed  without  the 
-warranty,  it  is  not  necessary  to  decide  the 
Question  as  to  whether  a  trustee  can  bind 
the  trust  estate  by  a  covenant  of  warranty. 


He  certainly  cannot  without  an  order  from 
the  Judge  of  the  superior  court  authorizing 
it  Shacklett  v.  Ransom,  54  Cku  860,  853. 
Judgment  affirmed. 
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Tbial— Right  to  Open  and  Closb— Evidbnob  07 
AoBMOT— Bills  and  Notbr— DiS- 

CHAROB  Off  8DBBTT. 

1.  In  order  to  entitle  the  defendant  in  a  dvil 
action,  arising  ex  contractu,  to  the  opening  and 
conclasion  of  the  argument,  by  virtue  of  an  ad- 
mission  that  the  plaintiff  has  a  prima  fade  right 
to  recover,  the  defendant  must,  before  the  intio- 
ductiou  of  any  evidence,  admit  facts  authorizing, 
without  further  proof,  a  verdict  in  the  plaintifTs 
fkvor  for  the  amount  claimed  in  the  declaration. 
It  is  too  late,  after  the  plaintiff  has  made  oat  a 
prima  fade  case,  for  the  defendant  to  make  any 
admission  which  will  deprive  the  plaintiff  of  the 
right  to  open  and  conclude. 

3.  While  agency  may  be  proved  by  the  testi- 
mony of  the  alleged  agent,  as  a  witness,  it  can- 
not be  proved  by  his  mere  declarations,  dther 
spoken  or  written.  Such  dedarations  ought  not, 
in  any  event,  to  be  recdved  in  evidence,  unless 
the  party  tendering  the  same  offers,  in  good  faith, 
to  supplement  them  by  other  and  independent  evi- 
dence of  agency;  ana,  if  such  offer  is  not  made 
good,  the  declaTations  ought  to  be  excluded  from 
consideration  by  the  jury.  The  safer  and  better 
practice  in  all  cases  is  to  require  proof  of  the 
agency  before  admitting  such  dedarations  at  all. 

8.  The  action  being  upon  a  promissorv  note 
against  a  prindpal  and  a  surety,  and  the  defense 
of  the  former  oeing  tibat  the  time  of  payment 
had,  for  a  valuable  consideration^  been  extended 
to  a  date  beyond  that  upon  which  the  declara- 
tion was  filed,  for  which  reason  the  action  was 
prematurely  brought,  and  the  defense  of  the  lat- 
ter being  that  because  of  such  extension  she  was 
discharged,  there  was  no  error  in  chaiglng  the 
juiy,  in  substance,  that  both  defenses  depended 
upon  the  establishment  of  the  same  fact,  via. 
that  the  extension  had  been  granted  as  stated. 

4.  There  was  no  error,  in  such  case,  In  char- 
ging the  Jury  that  a  findins  for  the  defendants 
would  not  result  in  finally  discharging  the  princi- 
pal from  liability,  dnce  sustaining  nis  plea  in 
abatement  could  not  relieve  him  from  nltimatdy 
paying  the  debt. 

6.  llie  defendants*  contention  being  that  the 
alleged  extendon  had  been  granted,  not  by  the 
plaintiff  in  person,  but  by  her  agent,  and  there 
being  no  proof  flAiowlng  any  agency  for  this  pur- 
pose, or  that  the  alleged  agent  had  the  slightest 
authority  to  ffrant  any  extension  at  all,  the  ver- 
dict for  the  defendants  was  totally  unsupported, 
and  palpaUy  wrong. 

(Syllabus  by  the  Oourt) 

Error  from  dty  court  of  Macon;  J.  P.  Boss; 
Judge. 

Action  by  Mrs.  Rebecca  G.  Abel  against  B. 
P.  Jarratt  &  Go.  and  Mra  J.  A.  Christian  upon 
a  promissory  note.  Judgment  for  defendants. 
Plaintiff  brings  error.    Beversed. 

The  following  is  the  official  report: 
Suit  was  brought  July  12, 1885,  upon  a  prom- 
issory note  dated  December  12,  1894,  due  six 
months  after  date,  for  $1,000,  with  a  credit  of 
$300  dated  June  15,  1895.  Tbe  note  \b  payable 
to  Rebecca  G.  Abel,  and  is  signed  by  B.  P.  Jar- 
ratt &  Co.  and  by  Mrs.  J.  A.  Christian.  Jar- 
ratt &  Co.  pleaded  in  abatement  that  on  or 
about  the  18th  of  June,  1895.  plaintiff,  by  her 
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authorized  agent,  F.  T.  Abel,  agreed  in  writing 
to  extend  the  time  of  the  maturity  of  the  note 
till  December  15, 1896,  in  consideration  that  the 
rate  of  interest  should  be  increaised  from  6  per 
cent,  as  expressed  in  the  note,  to  8  per  cent; 
further,  that  the  sum  of  |340  had  been  paid  on 
the  note,  and  the  balance  to  fall  due  on  De- 
cember 15,  1895,  is  $700,  With  interest  at  8 
per  cent  from  June  15,  1895.  Mr&  Christian 
pleaded  that  she  was  a  surety  on  the  note,  hav- 
ing no  interest  in  the  consideration,  all  of 
which  plaintiff  knew,  and  that  the  agreement 
for  extension  of  time  made  a  novation,  and  in- 
creased her  risk,  whereby  she  was  discharged 
from  all  liability.  Under  the  evidence  and 
charge  of  the  court,  the  Jury  found  for  the  de- 
fendants on  their  respective  pleas.  Plaintiff's 
motion  for  a  new  trial  was  overruled,  and  she 
excepted.  The  motion  alleges  that  the  verdict 
is  contrary  to  law  and  evidence,  and  sets  forth 
the  following  additional  grounds:  (1)  Error  in 
refusing  to  allow  plaintiff  to  open  and  conclude 
the  argument  before  the  jury,  and  in  allow- 
ing defendants'  counsel  to  open  and  conclude, 
over  plaintiff's  objectkm.  Defendants  had  not 
claimed  such  a  right  until  after  the  evidence 
was  concluded.  (2-6)  Error  in  admitting  in 
evidence  the  written  statement  of  F.  T.  Abel 
that  he  had  power  of  attorney  to  extend  the 
note  of  Jarratt  &  Oo«;  plaintiff  objecting  to  the 
power  of  attorney  as  irrelevant  bs  an  agent 
cannot  bind  a  principal  by  his  statement  that 
he  is  such  agent  The  court  ruled:  'It  caimot 
be  admissible  for  that  purpose,  but  it  Is  admis- 
sible for  the  purpose  of  showing  thehr  transac- 
tIons,-^howlng  whether,  in  point  of  fact  there 
was  any  effort  to  extend.  I  will  admit  it  for 
that  purpose  only.  I  will  specially  instruct  the 
jui7  that  that  declaration  does  not  show  he 
was,  in  point  of  fact  her  agent  but  merely  to 
show  he  endeavored  to  extend  it  They  must 
show  otherwise  that  he  was  her  agent  It 
don't  help  to  show  that  he  was  her  agent." 
Also,  error  hi  admltthig  in  evidence,  over  plain- 
tiff's objection,  the  statements  of  F.  T.  Abel, 
made  at  the  time  of  the  alleged  extension  of 
the  note^  and  the  testimony  of  R.  P.  Jarratt 
and  T.  O.  Ohristian,  detailing  statements  made 
by  F.  T.  Abel,  and  the  testimony  of  Jarratt  and 
oth^s  as  to  the  consideration  of  the  note.  (6) 
The  court  charged:  ''There  are  two  contentions 
which  the  court  will  relieve  you  of  any  trouble 
about  One  is  that  the  suit  is  for  more  than 
the  plaintiff  is  entitled  to  recover,  in  any  event 
if  you  should  decide  the  case  in  the  plaintiff's 
favor.  The  court  tells  you,  under  the  uncontra- 
dicted evidence,  the  recovery  can  only  be  had 
for  $700,  with  six  per  cent  interest  per  annum 
from  June  16,  1896.  That  Is  the  largest  recov- 
ery that  can  be  had  in  any  event"  This  charge 
is  assigned  as  error,  t>ecause  It  contained  an 
expression  of  opinion  by  the  court  as  to  what 
had  been  proved,  when  the  facts  In  evidence 
were  conflicting.  (7)  The  court  charged:  "An- 
other contention  which  you  are  relieved  from 
deciding  is  that  Mrs.  Julia  A.  Ohristian  is  a 
surety  on  this  note.  The  uncontradicted  evi- 
dence is  that  she  is  not  bound  as  principal  to 


the  payee  of  the  note,  but  was  merely  m  sorely 
on  the  note,  and  knovm  to  be  such  by  the 
payee.''  Error,  for  the  same  reason  as  stated 
hi  the  sixth  ground.  (8)  The  court  charged: 
*'So  the  issues  esolve  themsdves  to  whether 
or  not  Mrs.  Abel,  for  a  valuable  consideration, 
agreed  vsith  Jarratt  &  Oo.,  the  defendants, 
that  the  payment  should  be  postponed  six 
months  from  the  original  maturity  of  the  note. 
As  you  resolve  that  issue,  your  verdict  will  be 
either  for  the  defendants  or  for  the  plaintiff." 
Error,  because  such  was  not  the  only  Issue 
made,  under  the  pleadings  and  evidence.  (0) 
Error  in  charging  that  if  an  agreement  to  ex- 
tend the  note  sued  on  was  made  by  the  payee, 
by  herself  or  her  duly-authorized  agent,  for  a 
valuable  consideration,  without  the  consent  or 
knowledge  of  the  surety,  the  defendants  were 
entitled  to  a  verdict  (Jarratt  &  Co.,  on  their 
plea  in  abatement,  and  Mrs.  Christian,  on  her 
plea  in  bar),  and  in  falling  to  charge,  either  In 
that  connection  or  elsewhere,  that  if  said  par- 
ties, either  contemporaneously  or  subsequently, 
laid  abrogated  or  rescinded  such  agreement  <^ 
extension,  defendants  would  not  be  entitled  to 
a  verdict  and  in  not  recognizhig  tiie  issue 
which  should  have  been  submitted  for  plain- 
tiff's benefit  that  such  agreement  of  extension 
was  immediately  abrogated  by  mutual  consent, 
although  no  such  question  was  raised,  nor  such 
contention  insisted  on.  (10)  The  court  diar- 
ged:  "If  you  find  for  the  defendants,  you  wQl 
say,  'We,  the  Jury,  find  tor  ihe  defendants  R. 
P.  Jarratt  &  Co.  on  thehr  plea  in  abatement, 
and  for  the  defendant  Mrs.  Julia  A.  Christian 
on  her  plea  in  bar,'  which  will  show  that  yoa 
do  not  adjudicate  finally,  as  to  R.  P.  Jarratt 
&  Co.,  that  they  are  not  liable  for  this  money; 
for  if  you  find  for  them,  under  the  evidence 
here,  they  will  not  be  relieved  ultimately  of  pay- 
ing the  debt."  Error,  in  suggesting  to  the  jury 
thart  Jarratt  &  Oo.  were  solvent  and  responsRde 
financially  for  the  payment  of  the  note,  and 
that  the  release  of  rhe  surety  would  not  Injure 
the  payee.  (U)  Verdict  contrary  to  tSie  fol- 
lowing charge:  "The  existence  and  nonexist- 
ence of  agency  cannot  be  proved  by  the  declara> 
tion  of  the  reputed  agent  Other  fiacts  and 
other  evidence  must  be  submitted  to  the  jury, 
to  establish  or  disprove  the  question  of  agency, 
than  the  declaration  of  the  reputed  agent" 
Plaintiff  contends  that  there  was  no  sufficient 
evidence,  outside  of  the  declaration  of  the 
agent,  to  establish  such  agency.  The  court 
certifies  that  the  only  contention  on  the  trial, 
on  the  part  of  plaintiff,  was  that  no  contract  to 
extend  the  payment  of  the  note  was  ever  en- 
tered into,  and  that  there  was  no  contention 
that  the  effect  of  such  contract  was  abrogated 
by  the  rescission  of  it 

Dessan,  Bartlett  &  Ellis,  for  plaintiff  in  error. 
L.  D.  Moore,  for  defendants  in  emir. 

FISH,  J.  Abel  brought  suit  against  d^end- 
ants  upon  a  promissory  note.  Upon  the  trial 
there  was  a  verdict  for  defendants.  Motion 
for  a  new  trial  was  made  and  overruled,  and 
l)laintiff  excepted.    Hie  facts  and  grounds  of 
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tbe  motloii  pacaed  on  appesr  In  tbe  official  re- 
port 

1.  In  order  to  entitle  tbe  defendant  in  a  dyfl 
action,  arlsinir  ez  contractu,  to  tbe  opening  and 
comdusioo  of  tbe  argument  before  tbe  Jury, 
by  Tirtue  of  an  admission  tbat  tbe  plaintiff^ 
bas  a  prima  fade  rigbt  to  recover,  tbe  defend- 
ant must,  before  tbe  introduction  of  any  evi- 
dence, admit  facts  autboriasing,  witbout  furtber 
proof,  a  verdict  in  tbe  plaintifTs  favor  for  tbe 
amount  claimed  in  tbe  dedaration.  It  is  too 
late  after  tbe  plaintiff  bas  made  out  a  prima 
fade  case  for  tbe  defendant  to  make  any  ad- 
mission wbicb  will  deprive  tbe  plaintiff  of  tbe 
rigbt  to  open  and  conclude.  Tbe  general  role 
is  tbat  tbe  order  of  argument  follows  tbe  bur- 
den of  proof,  and  wboever  opens  tbe  case  witb 
tbe  evidence,  if  be  bas  a  rigbt  so  to  open, 
has  the  same  rigbt  in  tbe  argument  McKib- 
boo  V.  Folds,  38  6a.  235.  Tbe  rulbig  in  McOal- 
la  V.  Mortgage  Co.,  90  6a.  113,  15  S.  R  687, 
relied  upon  by  counsd  for  defendants  in  error, 
Is  not  in  conflict  witb  tbe  foregdng.  Tbere  it 
was  bdd  tbat  wben  tbe  court,  by  mistake,  and 
before  any  evidence  was  submitted,  ruled  tbat 
tbe  burden  of  proof  was  on  tbe  claimant,  in- 
stead of  upon  tbe  plaintiff  in  execution,  tbe 
mistake  migbt  be  corrected,  on  its  discovery, 
even  after  all  tbe  evidence  bad  been  introduced, 
and  tbat  it  was  not  error  tben  to  bold  tluit 
tbe  burden  of  proof  rested  on  tbe  plaintiff,  and 
for  tbat  reason  to  allow  bim  to  open  and  con- 
dnde  tbe  argument  In  tbat  case  tbe  court, 
before  any  evidence  was  introduced,  made  an 
erroneous  ruling,  in  deciding  tbat  tbe  claimant 
bad  tbe  rigbt  to  open  and  condude,  and  after- 
wards, wben  all  tbe  evidence  was  in,  undertook 
to  correct  its  error.  In  tbe  case  at  bar  no  claim 
was  made  by  tbe  defendants,  before  tbe  evi- 
dence was  conduded,  for  tbe  opening  and  con- 
cluskm,  and  tbe  plaintiff  was  compelled  to  un- 
dertake tbe  burden  of  making  out  ber  case. 
After  tbe  plaintiff  bad  carried  tbe  burden,  and 
all  tbe  evidence  bad  been  submitted,  it  was 
too  late  for  tbe  defendants  to  tben  contend  for 
tbe  rigbt  to  open  and  condude,  and  tbe  court 
erred  in  granting  it  to  tbem. 

Z  Wbile  agency  may  be  proved  by  tbe  testi- 
mony of  tbe  alleged  agent,  as  a  witness,  it 
cannot  be  proved  by  bis  mere  declarations, 
dtber  spoken  or  written.  Sucb  declarations 
OYigbt  not  in  any  event  to  be  recdved  in  evi- 
dence, unless  tbe  party  tendering  tbe  same 
offers,  in  good  faitb,  to  supplement  tbem  by 
other  and  independent  evidence  of  agency; 
and,  if  sucb  offer  is  not  made  good,  tbe  dec- 
larations ought  to  be  ezduded  from  considera- 
tion by  tbe  Jury.  Tbe  safer  and  better  prac- 
tice, in  all  cases,  is  to  reqdre  proof  of  tbe  agen- 
cy before  admitting  sucb  dedarations  at  all. 
The  written  statement  of  F.  T.  Abd,  to  tbe 
effect  tbat  be  bad  "tbe  power  of  attorney"  to 
execute  tbe  note  given  by  tbe  defendants, 
should  not  have  been  admitted  in  evidence  over 
tbe  objection  of  tbe  plaintiff  tbat  "an  agent 
cannot  bind  a  prindpal  by  bis  statement  tbat 
he  is  sucb  agent"  defendants'  counsel  not  tben 
eta  ting  tbat  be  expected  to  prove  tbe.  agency 


by  independent  evidence;  and  after  It  waa  ad- 
mitted, wben  it  appeared  tbat  tbere  was  no 
evidence  proving  that  F.  T.  Abd  bad  authority 
from  plaintiff  to  extend  the  maturity  of  tbe 
note,  such  statement  ought  to  have  been  ex- 
cluded from  the  jury's  consideration.  As  be- 
fore stated,  tbe  better  practice  would  have 
been  to  have  kept  it  from  tbe  Jury  until  evi- 
dence of  bis  authority  to  grant  tbe  extension 
had  first  been  introduced. 

3.  Tbe  action  being  upon  a  promissory  note, 
against  Jarratt  &  Go.  and  Mrs.  Christian,  and 
tbe  defense  of  tbe  former,  who  were  principals, 
being  that  tbe  time  of  payment  bad,  for  a  valu- 
aUe  consideration,  been  extended  to  a  date 
beyond  that  upon  which  tbe  declaration  was 
filed,  for  which  reason  the  action  was  prema- 
turely brought  and  the  defense  of  the  latter 
bdng  that  she  was  a  surety  merdy,  and  that 
because  of  such  extension  she  was  discharged, 
there  was  no  error  in  charging  the  Jury,  in 
siA)stance,  that  both  defenses  depended  upon 
the  establishment  of  the  same  fact  ▼!&  that 
the  extension  had  been  granted  as  stated. 

4.  Tbere  was  no  error,  in  such  case,  in  char- 
ging the  Jury  that  a  finding  for  Jarratt  &  Oo. 
would  not  result  in  ultimately  rdievbog  them 
from  payment  of  the  debt,  shice  sustaining 
their  plea  in  abatement  could  not  finally  dis- 
charge them  from  llabilKy.  And  we  do  not 
think  the  charge  Justly  subject  to  the  criticism 
thait  It  "suggested  to  the  Jury  that  Jarratt  &  Go. 
were  solvent  and  responsible  financially  for 
the  payment  of  the  note,  and  that  the  rdease  of 
the  surety  would  not  injure  the  payee." 

5.  The  defendants'  contention,  under  tbe  evi- 
dence, being  that  the  alleged  extension  had  been 
granted,  not  by  the  plaintiff  in  person,  but  by 
her  agent  F.  T.  Abel,  and  tbere  bdng  no  proof 
showing  any  agency  for  this  purpose,  or  that 
the  alleged  agent  had  tbe  slightest  authority 
to  grant  any  extension  at  all,  the  verdict  for  the 
defendants  was  totally  unsupported  by  the  evi- 
dence, and  palpably  wrong.  Judgment  re- 
versed. 


aooaa.  n») 

BARRY  V.  Mc6HEB  et  aL 

(Supreme  Court  of  Georgia.     April  2,  1897.) 

Kaiuioad  Rbgbivbrs— Liabilities  to  EMPLOTasr- 
pLBADiNOfr— Fellow  Servants, 


LFrior  to  the  passage  of  the  act  of  1885. 
fixing  and  defining  the  liability  of  receiyem  and 
others  operating  railroads,  it  was  die  law,  as  an- 
nounced by  repeated  rulings  of  this  court,  that 
an  employ^  could  not  recover  from  such  a  re- 
ceiver damages  for  personal  injaries,  when  it  ap- 
peared that  the  injuries  were  occasioned  by  the 
fault  or  neglig^ce  of  a  fellow  serrant;  and  con- 
sequently an  action  for  damages  residting  from 
such  injuries  inflicted  at  a  date  antecedent  to  the 
passage  of  this  act  was  properly  dismissed  on 
general  demurrer. 

2.  Where  the  declaration  In  such  an  action  id- 
leges  that  the  negligence  of  the  defendants  con- 
sisted  in  improperly  moving  a  train  with  a  sud- 
den jerk,  by  wnich  the  plaintiff  was  thrown  to 
the  ground,  and  in  reversing  the  engine,  giving 
it  steam,  and  allowing  it  to  run  back  on  him  be- 
fore he  could  get  out  of  the  way,  and  thus  in- 
juring him,  the  case  cannot  be  treated  as  an  ae 
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tion  to  recorer  damages  for  inJurieB  arising  from 
defectlye  machinery,  merely  because  the  declanir 
tion,  after  setting  forth  these  acts  of  negligence 
as  the  cause  of  the  injuries,  contains  the  addi- 
tional words,  "and  not  having  brakes  ai;K>n  the 
engine  attached  to  said  train  of  cars." 
(a)  All  the  allegations  of  such  petition  will  be 
construed  together,  and,  if  it  appears  from  the 
declaration  sa  a  whole  that  the  negligence  of  a 
co-employ6  was  the  efficient  cause  of  the  injuries, 
a  simple  allegation  that  the  engine  had  no  brakes 
will  not,  without  more,  characterise  the  action 
as  resting  on  this  allegation. 
(Syllabus  by  the  Court) 

Error  from  saperior  court,  Bibb  connty;  W. 
H,  Felton,  Jr.,  Judge. 

Action  by  M.  J.  Barry  against  a  M.  McQhee 
and  others,  receivers,  for  damages  occasioned 
by  defendants*  negligence.  From  an  order 
^sustaining  a  demurrer,  plaintiff  brings  error. 
Affirmed. 

The  following  is  the  official  report: 
The  declaration  alleged,  in  substance:  De- 
fendants were  duly  appointed  receivers  of  the 
railway  company  on  June  24,  1892,  and  as 
such  took  charge  of  all  the  property,  and 
since  their  appointment  have  been  operating 
tbe  same.  They  are  both  nonresidents  of  the 
state.  On  November  11,  1892,  petitioner  was 
in  their  employment  as  such  receivers  In  the 
capacity  of  switchman  in  the  yards  of  the 
railway  at  Macon,  Ga.  While  he  was  on  a 
flat  car  in  the  discharge  of  his  duties,  and 
acting  under  the  orders  of  his  superior  officers, 
be  made  an  uncoupling  of  two  cars,  when  the 
train  attached  to  the  engine,  and  on  which  he 
was  riding.  In  pulling  off,  jerked  so  suddenly, 
and  with  such  force,  as  to  throw  him  to  the 
ground.  The  engine  "pulling  said  brakes, 
and  in  reversing  and  giving  her  steam,  the 
train  ran  back"  over  and  against  petitioner, 
and  the  whe^  of  the  rear  car  caught  both 
his  feet  before  he  could  recover  from  his  said 
fall,  or  get  out  of  the  way.  The  train  waa 
made  up  of  flat  cars  and  box  cars,  some 
eight  or  nine.  He  cut  loose  two,  and  the  rest 
were  attached  to  the  engine,  and  he  was  rid- 
ing on  the  rear  car  of  those  attached  to  the 
engine  when  and  after  he  made  said  uncoup- 
ling. After  he  had  made  the  uncoupling,  the 
engine  started  forward  with  the  remaining 
ears,  and  moved  with  such  a  sudden,  severe, 
and  Improper  jerk  that  it  threw  him  off  to 
the  ground,  and  immediately  and  Unproperly 
the  engine  was  reversed,  and  the  train  ran 
back  10  feet,  and  on  and  over  his  feet,  injur- 
ing him  as  set  forth.  His  said  injuries  were 
due  in  no  way  to  any  fault  or  negligence  of 
hts,  but  were  due  entirely  to  the  fault  and 
negligence  of  defendant  in  improperly  moving 
the  train  with  a  sudden  and  Improper  jerk, 
in  reversing  the  engine  attached  to  the  train. 
In  allowing  the  train  to  run  back  and  on  pe- 
titioner, and  not  having  brakes  upoa  the  en- 
gine. The  petition  set  forth  also  the  nature 
and  extent  of  plaintiff's  injuries,  his  wages, 
age,  diminution  of  earning  capacity,  eto. 

Estes  &  Jones,  for  plaintiff  in  error.  HIU, 
EEarris  &,  Birch,  for  defendants  in  error* 


LITTLE,  J.  The  petition  In  this  case  sets 
out  the  facts  that  on  the  11th  day  of  Novem- 
ber, 1802,  petitioner  was  in  the  employment 
of  McGhee  and  Fink,  who  were  receivers  in 
charge  of  and  operating  the  railroad  of  the 
East  Tennessee,  Virginia  &  Oeorgia  Railway 
Company,  and  that  they  were  appointed  tiy 
order  of  the  United  States  circuit  court  held 
in  and  for  the  state  of  Tennessee;  that  the 
duties  of  petitioner  under  such  employment 
were  those  of  switchman  in  the  yards  con- 
ducted by  the  receivers  in  the  city  of  Macoa. 
He  alleges  that  while  he  was  on  a  flat  car,  in 
the  discharge  of  his  duties,  the  engine  to 
which  the  cars  were  attached  suddenly  jerked 
the  cars,  and  threw  him  to  the  ground,  and 
that  the  engineer,  in  reversing  and  patting 
steam  on  the  locomotive,  ran  the  cars  over 
him,  and  he  was  permanently  crippled,  his 
feet  being  crushed  and  mangled;  that  he  was 
riding  on  the  rear  car  of  those  attached  to  tbe 
engine,  after  be  had  made  an  ancoupUng  of 
two  cars;  that  he  himself  was  without  ajiy 
fault,  and  that  the  Injury  was  occasioned  by 
the  .fault  and  negligence  of  the  defendants  in 
Improperly  moving  the  train  with  a  sudden 
and  improper  jerk  hi  reversing  the  engine  at- 
tached to  the  train,  in  allowing  the  train  to 
run  back  on  petitioner,  and  not  having  brakes 
on  the  engine  attached  to  said  train  of  cars. 
There  are  further  full  and  specific  allegations 
in  the  petition  touching  the  injuries  of  the  de- 
fendant, his  incapacity  to  labor  thereby,  and 
other  matters  which  show  the  serious  and  per- 
manent Injury  occasioned  to  him  by  being 
thrown  from  the  car  and  run  over,  which  are 
set  out  in  the  preceding  official  statement  of 
facts.  To  this  petition  a  demurrer  was  filed, 
and  sustained  by  the  court,  and  the  case  dis- 
missed. The  error  alleged  to  have  been  com- 
mitted is  the  sustaining  oyf  the  demurrer  to 
the  petition. 

1.  At  common  law  there  could  be  no  recov- 
ery against  the  principal  for  injuries  sustained 
by  an  agent  from  the  negligence  or  misoondnct 
of  other  agents  of  the  principal  engaged  in 
the  same  business,  and  this  rule  is  generally 
in  force  in  the  state  of  Georgia.  Glv.  Ck>de, 
§9  2610,  8030.  This  rule  of  the  common  law 
has  been  changed  by  the  statute  in  Georgia  in 
the  case  of  injuries  sustained  by  an  employ^ 
of  a  railroad  company  when  he  was  without 
fault  or  ne^igence  himself,  and  snch  Injury 
was  caused  by  another  employ^.  Oiv.  Code, 
9  2323.  It  Is  provided  by  the  last  section  re- 
ferred to  that  the  employment  by  a  railroad 
company  of  the  person  so  Injured  shall  be  no 
bar  to  a  recovery  of  damages,  and  this  sec- 
tion has  been  construed  to  embrace  all  in> 
juries,  including  such  as  are  sustained  from 
the  running  of  cars  and  engines.  In  the  case 
of  Henderson  v.  Walker,  55  Ga.  481,  it  was 
held  by  this  court  that  in  a  suit  against  the 
receivers  of  a  railroad  company  ffied  by  an 
employ^  of  such  receivers  to  recover  damages 
for  injuries  sustained  through  the  negligence 
of  a  co-employ6  the  rule  fixed  by  section  2323 
of  the  Civil  Code,  w^hich  excepted  from  tbe 
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common-law  rale  the  right  of  an  employ^  to 
recoTer  against  a  railroad  company  where  the 
U^nry  was  occasioned  by  the  negligence  of  a 
co-employ6,  did  not  extend  to  receivers  of  rail- 
roads.   It  was  there  held  that  the  receivers 
did  not  represent  the  company,  bat  the  court; 
that  the  property  and  franchises  of  the  com- 
pany had  been  seized,  and  the  court  was,  for 
the  time  being,  the  governing  power;  that  the 
right  of  an  employ^  to  recover  under  such 
circumstances  against  a  railroad  company  was 
a  statutory  right,  and  In  that  case  there  was 
no   privity  between  the   company  'and   the 
plalntilEf ;  that  he  was  not  the  servant  of  the 
company,  nor  was  the  company  his  master, 
and  that,  not  coming  within  the  class  pro- 
vided for  by  the  statute,  as  to  him  the  gen- 
eral  common-law  rule  prevailed,  and  such 
employ^  could  not  have  a  recovery  against 
the  receivers  where  the  Injuries  were  sus- 
tained by  the  negligence  of  a  fellow  servant 
In  the  same  service.    That  case  has  been  fol- 
lowed by  subsequent  rulings  of  this  court  in 
the  cases  of  Thurman  v.  Railroad  Co.,  66  Ga. 
876;  Youngblood  v.  Comer,  97  Ga*  152,  23  a 
B.  500,  and  25  S.  E.  838;  Brown  v.  Comer,  07 
Ga.  801,  25  S.  B.  176;  Robinson  v.  Huidelcoper, 
98  Ga.  306,  25  S.  B.  440,-and  controls  the 
case  at  bar.     The  general  assembly,  by  an 
act  approved  December  16,  1896  (Acts  1895, 
p.  103),  further  changed  the  common-law  rule, 
and  provided  that  the  liability  of  receivers 
operating  railroads  In  this  state  should  be  the 
same  as  the  liability  fixed  by  the  statute  gov- 
erning the  operation  of  railroad  companies  In 
this  state  for  injuries  to  persons  in  their  em- 
ploy caused  by  the  nes^lgence  of  co-employ^ 
So  that  the  provisions  of  section  2323  apply, 
since  the  passage  of  that  act,  to  receivers 
operating  railroads  as  well  as  to  railroad  com- 
panies.   That  act,  however,  was  not  in  force 
at  the  time  the  injury  in  this  case  occurred, 
nor  when  the  suit  was  brought;  and  at  the 
time  of  such  Injuries  the  receivers  were  not 
liable  to  the  plaintiff  for  the  damages  which 
he  sustained  by  reason  of  the  negligence  of 
his  co-employte,  under  the  facts  pertaining  to 
such  Injuries  as  set  out  In  the  petition. 

2.  It  is  further  Insisted,  however,  that, 
properly  construed,  the  petition  sets  out  a 
cause  of  action  against  the  receivers,  because 
It  la  alleged  therein  that  the  damages  were 
occasioned  by  the  want  of  bralces  upon  the  en- 
gine attached  to  the  cars  which  were  being 
moved,  and  that  the  Injuries  sustained  be- 
cause of  such  defect  were  In  no  way  depend- 
ent upon  any  fault  or  negligence  of  a  co-em- 
ploy6,  but  that  the  receivers  are  liable  to  the 
plaintiff  directly  therefor.  A  reference  to  the 
petition  shows  that  the  circumstances  which 
occasioned  the  Injury  are  very  fully  set  out  In 
detail,  and  that  such  details  show  negligence 
and  want  of  care  on  the  part  of  the  engineer 
In  moving  the  cars  so  as  to  cause  a  sudden 
lerk,  and  in  reversing  the  engine  attached  to 
the  cars,  and  allowing  it  to  ran  bacit  on  and 
over  the  petitioner;  and  the  fact  of  defective 
machinery  la  referred  to  only  In  an  Incidental 


way.    In  summing  up  in  paragraph  16  of  the 
petition,  after  these  acts  of  negligence  had 
been  carefully  set  out,  and  averments  made 
that  the  injuries  were  in  no  way  occasioned 
by  the  fault  or  negligence  of  the  petitioner, 
he  alleges  that  such  injuries  were  due  entirely 
to  the  fault  and  negligence  of  the  defendants 
In  Improperly  movtog  the  train  with  a  sudden 
and  improper  Jerk,  in  reversing  the  engine  at- 
tached to  said  train  of  cars,  and  in  allowing 
the  train  to  run  back  on  petitioner,  and  In  not 
havhig  brakes  on  the  engine  attached  to  said 
train  of  cars.     As  put  in  the  declaration,  the 
moving  of  the  train  with  a  sudden  and  im- 
proper jerk,  the  reversing  of  the  engine,  and 
allowing  it  to  run  back  on  the  petitioner,  was 
not  caused  by  the  want  of  brakes  upon  the 
engine,  but  such  improper  handling  of  the 
train  and  reversal  of  the  engine  are  set  out  as 
independent  acts  of  negligence  which  caused 
the  injury;  and,  coupled  with  such  acts  is  the 
averment  that  the  defendants  were  negligent 
and  in  fault  in  not  having  brakes  on  the  en- 
gine.    We  think,   therefore,   the  petition  in 
this  case  cannot  be  construed  as  an  action  to 
recover  damages  against  the  defendants  for 
injuries  sustahied  by  petitioner  from  the  mov- 
ing of  the  train  which  resulted  as  a  conse- 
quence of  the  absence  of  brakes  on  the  en- 
gine.    On  the  contrary,  the  direct  cause  of 
Injury,  as  set  out,  is  the  negligent  acts  of  the 
person  in  charge  of  the  engine  In  Improperly 
moving  It  and  handling  it,  and,  construing  all 
the  allegations  of  the  petition  together,  the 
efficient  cause  of  the  injury,  as  there  set  out. 
Is  the  fault  and  negligence  of  the  person  mov- 
ing the  trahi;  and.  If  the  law  in  force  at  the 
time  sanctioned  a  recovery  against  the  re- 
ceivers, the  petition  makes  a  case  which.  If 
supported  by  proof,  would  entitle  him  toW 
cover  such  damages  as  he  might  show  were 
sustained.    But,  being  an  employe,  and  the 
petition  not  making  any  averments  as  to  the 
Injuries  except  such  as  are  directly  attribut- 
able to  the  fault  and  negligence  of  a  co-em- 
ploy^ he  Is  not  entitled  to  recover,  under  the 
roles  of  law  herein  announced,  and  for  this 
reason  the  judgment  of  the  court  below  in 
sustaining  the  demurrer  to  the  petition,  on  the 
ground  that  no  sufficient  cause  of  action  was 
set  forth.  Is  not  error,  and  accordingly  is  af- 
firmed. 


(100  Oa.  699) 

ROGERS  V.  GEORGIA  R.  CO. 

(Supreme  Court  of  Georgia.     March  29,  1897.) 

Railroads^ Killing  Stock— Deorbe  of  Care 
Requirei>— New  Trial. 

1.  Relatiyely  to  the  question  of  liability  upon 
the  part  of  the  railroad  company  for  the  killing 
of  live  stock  by  the  running  of  a  train,  it  is  not 
incumbent  upon  the  company  to  require  tlie  fire- 
man employed  on  the  IoconK)tiye  to  be  upon  the 
lookout  for  animals  upon  the  track  at  times  when 
he  ifl  necessarily  engaged  in  the  performance  of 
other  duties  indispensable  to  the  running  of  the 
locomotive,  nor  to  have  thereon  a  third  employe, 
charged  exclusively  with  the  duty  of  keenmc 
such  a  lookout 
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2.  Upon  a  reTiew  of  the  dectoion  nendered  bgr 
this  coart  in  the  case  of  Railroad  Go.  t.  MbtHh, 
78  Ga.  608,  3  S.  B.  701,  it  is  OTerroled.  Atkin- 
son, J.,  dissenting. 

3.  If,  nnder  the  fticts  disclosed  by  the  record, 
the  trial  jndge,  npon  the  hearing  of  the  certiorari, 
had  sustained  the  same,  and  ordered  a  new  trial 
in  the  magistrate's  coort,  there  would  have  been 
no  abuse  of  discretion,  and  the  judgment  would 
have  been  right;  but  inasmuch  as  the  final  de- 
termination of  the  case  did  not  necessarily  de- 
pend upon  a  controlling  question  of  law,  and 
there  were  issues  of  fact  involved,  which  made 
it  necessary  to  send  the  case  back  for  a  new 
hearing  in  the  tribunal  below,  rendering  a  final 
Judgment  in  the  defendant's  favor  was  erroneous. 
Direction  is  given  that  the  judgment  below  be 
set  aside,  and  that  in  its  steaa  a  judgment  of 
the  nature  above  indicated  be  entered. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  McDoffie  county; 
E.  H.  Callaway,  Judge. 

Action  by  Emma  Rogers  against  the  Geor- 
gia Railroad  Company  for  the  killing  of  live 
stodc  Judgment  before  a  justice  in  favor  of 
plalntlflT,  and  defendant  brought  certiorari. 
From  a  Judgment  rendered  for  defendant, 
plaintiff  brings  error.    Reversed. 

Herk  Johnson  and  P.  B.  Johnson,  for  pUin- 
tiff  in  error.  Jos.  B.  &  Bryan  Cumming,  for 
defendant  In  error. 

COBB,  J.  Where  It  appears  in  a  suit 
against  a  railroad  company  for  damages  on 
account  of  the  killing  of  live  stock  that  the 
engineer  was  at  the  place  on  the  engine  where 
his  duty  required  him;  that  he  was  looking 
ahead  when  the  animal  was  first  seen  in  the 
middle  of  the  track,  on  a  curve;  that  because 
of  the  curve,  the  boiler,  smokestack,  and  sand 
box,  obstructing  the  view,  the  animal  could 
not  have  been  sooner  seen,  and  that  It  was 
impossible  to  stop  the  train  before  striking 
the  animal  after  it  was  8een,~-and  the  only 
circumstance  from  which  negligence  could  l>e 
inferred  was  that  the  fireman,  at  the  time  of 
the  killing  of  the  animal,  was  engaged  In  sup- 
plying his  engine  with  fuel,  and  was  not  on 
the  lookout,  such  absence  of  the  fireman  from 
a  position  to  look  out,  and  the  failure  of  the 
railroad  company  to  place  a  third  employ^ 
on  the  engine  to  take  the  fireman's  place  when 
he  was  supplying  his  engine  with  fuel,  would 
not  warrant  a  finding  in  favor  of  the  plaintiff. 

2.  So  far  as  what  is  stated  above  may  be 
in  conflict  with  the  decision  rendered  by  this 
court  in  Railroad  Co.  v.  Martin,  78  Ga.  603, 
3  S.  E.  701,  that  case,  after  a  review  in  accord- 
ance with  the  prescribed  rules  of  this  court,  is 
overruled. 

3.  The  Jury  In  the  Justice's  court  having 
found  in  favor  of  the  plaintiff,  and  there  be- 
ing some  evidence  to  sustain  the  finding,  but 
the  preponderance  of  the  evidence  being 
against  the  finding,  the  Judge  of  the  superior 
court  would  not  have  abused  his  discretion  If 
he  had  ordered  a  new  trial  in  the  Justice's 
court;  but  as  the  record  does  not  make  a 
case  where  "the  error  complained  of  Is  an 
error  of  law  which  must  finally  govern  the 
case,"  and  as  it  is  one  involving  a  question  or 


questions  of  Caet>  which,  under  the  law,  made 
It  'Necessary  to  send  the  case  back  for  a  new 
hearing"  before  the  Justice's  court,  it  was  er- 
ror in  the  Judge  of  the  superior  court  to  ren- 
der a  final  Judgment  in  the  case,  instead  of 
sending  it  back  for  a  new  trial.  Civ.  Code,  | 
4652.  This  being  true,  direction  is  given  that 
the  Judgment  below  be  set  aside,  and,  in  its 
stead,  that  a  Judgment  be  enteml  sustaining 
the  oertioiBzl,  and  ordering  a  new  trial  in  the 
Justice's  court  Jndgmait  reversed,  with  di- 
rection. 

ATKINSON,  J.  (concurring  spedally).  I 
concur  in  the  Judgment,  but  dissent  in  so  far 
as  the  decision  overrules  the  principle  of  the 
decision  announced  in  the  case  mentioned  in 
the  second  headnote. 


aooGa.  e79) 
AMERICAN  EMPLOYERS'  LIABIUTT  INS. 

CO,  V.  SLOSS  IRON  &  STEEL  CO. 
(Supreme  Court  of  Georgia.  March  29,  1897.) 
Eicpu>Taas*  Acoidbnt  Insuranob— Patmbst  to 
Trusts  k— Agtiok—Plbadino. 
Where  a  policy  of  accident  insurance,  issued 
to  an  employer,  stipulated  for  the  payment  of 
mecified  sums  to  the  policy  holder  '^s  trustee  for 
the  benefit  of  any  workman  injured,  and,  la 
case  of  his  death,  his  legal  representauves,"  the 
sum  to  be  paid  in  the  latter  event  being  one 
year's  current  wages  of  the  deceased  workman, 
the  policy  further  providing  that  no  person  ex- 
cept such  employer  should  liave  against  the  in- 
surance company  any  action  or  claim,  but  con- 
taining nothing  indicating  any  intention  whatev- 
er by  the  parties  thereto  to  contract  with  ref- 
erence to  an  escheat  to  the  state  in  case  of  the 
death  of  an  employ^  without  heirs,  such  employ- 
er, suing  as  such  trustee,  CQold  not  maintain  up- 
on such  policy  an  action  against  the  company  for 
the  year's  wages  of  a  deceased  workman  without 
alleging  that  the  latter  in  fact  had  a  legal  rep- 
resentative or  representatives,  and  settii^r  forth 
his  name  or  their  names. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  on  a  policy  by  the  Sloss  Iron  ft 
Steel  Oompany  against  the  American  Em- 
ployers' Liability  Insurance  Company.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint, defendant  brings  error.    Reversed. 

Hillyer,  Alexander  &  Lambdin,  for  plahi- 
tifl  in  error.  King  &  Anderson,  for  defend- 
ant in  error* 

COBB,  J.  The  Sloss  Iron  &  Steel  Oom- 
pany brought  suit  against  the  American 
Employers'  Liability  Insurance  Company 
upon  a  policy  of  insurance  issued  to  it  **a8 
trustee  for  and  on  behalf  of  any  woricman 
employed  therein,"  In  which  the  insurance 
company  agreed  to  pay  to  said  Sloss  Iron  k 
Steel  Company,  '*as  trustee  aforesaid,  fbr 
the  benefit  of  any  workman  injured,  and, 
in  case  of  his  death,  liis  legal  representa- 
tives," certain  sums  fixed  according  to  the 
character  of  the  injury.  It  was  alleged  that 
the  Sloss  Icon  &  Steel  Company  had  hi  its 
employ  a  man  by  the  name  of  John  Wallace, 
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who  died  from  the  result  of  accidental  Un- 

Joriee  during  the  time  that  said  policy  waa 
in  force,  and  that  under  the  terms  of  the 
paKcy  Ihey  were  entitled  to  recover  one 
year's  wages  and  the  necessary  medical  and 
funeral  expenses.  It  further  appeared  that 
all  of  the  medical  and  funeral  expenses  had 
been  paid  except  the  sum  of  ^  The  peti- 
tion failed  to  allege  that  there  was  a  legal 
representative  upon  the  estate  of  John  Wal- 
lace, and  the  plaintiff  sought  to  recover  the 
amount  sued  for,  as  trustee,  under  the  terms 
of  the  policy.  An  examination  of  the  pol- 
icy clearly  demonstrates  that,  so  far  as  the 
Indemnity  in  case  of  injury  or  death  waa 
concerned,  the  parties  thereto  were  contract- 
ing for  the  benefit  of  the  employes  of  the 
defendant  company;  that  the  amount  to  be 
recovered,  in  case  of  injury  during  life,  was 
to  go  to  the  employ^  injured;  and  that  the 
amount  to  be  recovered,  in  case  of  death, 
was  to  go,  not  to  the  employer,  but  to  the 
legal  representative  gof  the  employe.  The 
employer  occupies  the  relation  of  trustee  for 
the  sole  purpose  of  representing  its  em- 
ployes in  regard  to  their  rights  against  the 
insurance  company.  It  clearly  appears  from 
the  policy  that  there  was  no  intention  to 
contract  with  reference  to  an  escheat  to  the 
state  in  case  of  the  death  of  the  employd 
without  heirs.  The  employer,  under  the 
terms  of  the  policy,  could  bring  a  suit  to 
recover  the  amounts  due  thereunder,  not, 
however,  in  his  own  right,  but  only  as  trus- 
tee in  the  right  of  the  employ^  or  his  legal 
xepresentative.  It  should  appear  from  the 
allegation  in  the  petition  for  whose  benefit 
he  is  bringing  the  suit,  as  under  the  contract 
the  trustee  personally  was  not,  in  any  event, 
to  be  the  beneficiary  of  the  policy  or  any 
part  thereof.  As  the  petition  fails  to  show 
that  John  Wallace,  the  deceased  employ^, 
had  either  heirs  or  legal  representatives,  and 
the -trustee  not  being  authorized  to  recover 
In  its  own  right,  the  court  erred  in  not  sus- 
taining the  demurrer  to  so  much  of  the  peti- 
tion as  sought  to  recover  the  year's  wages 
which  were  due  to  the  legal  representatives 
of  the  deceased  workman.  As  it  was  al- 
leged that  a  part  of  the  funeral  expenses 
had  been  paid  by  the  plaintiff,  the  petition 
set  forth  a  cause  of  action  so  far  as  the  bal- 
ance due  on  this  account  was  concerned, 
and,  for  the  purpose  of  recovering  this,  the 
case  will  remain  In  court  Judgment  re- 
versed. 
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COULTER  V.  LUMPKIN. 

(Supreme  Oourt  of  Georgia.     May  6,  1897.) 

PRAUDULBNT  COKVETANOBft— BXTVriOIBNOT  OF 

Bvidbkoi—Rbvibw. 

1.  Where,  in  the  trial  of  an  equitable  action, 
the  main  and  controlling  issue  was  whether  or 
not  a  fraudulent  scheme  of  the  nature  below  in- 
dicated had  been  entered  Into  between  the  de- 
fendant and  a  brother  for  the  purpose  of  defraud- 
iug  the  latter*  8  creditors,  it  was  competent  for 


the  plaintiff  to  prove  that  this  brother  had  sep- 
arated from  his  wife;  that  she  had  brought 
against  him  an  action  for  alimony;  and  that, 
shortly  after  the  separation  and  before  this  ac- 
tion was  begun,  the  husband  had  executed  to 
the  defendant  various  conveyances,  the  effect 
of  which  was  to  place  all,  or  nearly  all,  of  the 
grantor's  property  beyond  the  reach  of  credits 
ors,— thia  evidence  being  supplemented  by  other 
■evidence  tending  to  show  that  the  conveyances 
in  ouestion  were  really  executed  in  anticipation 
of  the  suit  by  the  wife,  and  in  pursuance  of  th'e 
alleged  fraudulent  scheme. 

2.  While  the  defendant's  knowledge  of  the 
pendency  of  the  alimony  suit  would  not.  without 
more,  have  been  safficient  to  invalidate,  as 
fraudulent,  a  mortgage  given  to  him  by  the  hus- 
band after  this  suit  was  begun,  the  facts  that 
this  suit  was  pending,  and  that  the  defendant 
had  notice  of  H  when  he  took  the  mortj?age, 
were  relevant  circumsrtancee,  to  be  considered 
by  the  jury,  in  connection  with  all  the  other 
facts  in  the  case. 

3.  Onie  court,  hi  admitting  the  testimony  re- 
ferred to  in  the  preceding  note,  Umited,  by  ap- 
pttH>riate  instructions  to  the  jury,  the  purpose 
for  which  they  could  properly  consider  ft;  and 
this,  in  the  abseDcc  of  any  request  for  more 
specific  instructions  upon  this  point,  was  suffi- 
cient. 

4.  There  being  ample  evidence  to  support  the 
verdict  in  favor  of  the  plaintiff,  the  trial  judge 
being  satisfied  therewith,  and  this  belni;  the 
third  finding  for  the  plaintiff,  this  court  will  not 
disturb  it. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Walker  county; 
W.  T.  Tumbull,  Judge. 

Action  by  H.  P.  Lumpkin  against  W.  H. 
Coulter  to  set  aside  a  sale  and  cancel  a  mort- 
gage. Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

C.  P.  Goree,  I.  E.  Shumate,  and  R.  M.  W. 
Glenn,  for  plaintiff  in  error.  Copdand  & 
Jackson,  Lumpkin  &  Sbattuck,  and  Harrison 
&  Peeples,  for  defendant  in  error 

FISH,  J.  This  is  the  third  time  this  case 
has  been  befbre  this  court.  Under  the  deci- 
sions heretofore  rendered  in  it  (see  88  Ga.  277, 
14  S.  E.  014,  and  94  Ga.  225,  21  8.  E.  461), 
the  sole  question  remaining  for  determination 
by  the  jury  was  whether  the  mortgage  which 
the  plaintiff  attacked  was  fraudulent  or  not 
This  question  the  jury,  at  the  last  trial  of  the 
case,  decided  in  favor  of  the  plaintiff,  where- 
upon the  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  the  defendant 
excepted.  It  is  therefore  only  necessary  now 
to  state  the  substance  of  so  much  of  the 
pleadings  in  the  case  as  related  to  and  bore 
upon  this  question.  The  plaintiff  brought  his 
equitable  petition  against  W.  H.  Coulter, 
wherein  he  alleged,  among  other  things,  that 
under  and  by  virtue  of  a  decree  for  perma- 
nent alimony  in  favor  of  Clara  Coulter  against 
her  husband,  O.  L.  Coulter,  the  sheriff  had 
levied  upon  and  sold  a  one-sixth  undivided 
hiterest  in  lot  of  land  No.  16Q,  hi  the  twelfth 
district  and  fourth  section  of  Walker  county, 
as  the  property  of  O.  Im  Coulter;  that,  at 
such  sale,  plaintiff  had  purchased  the  prop- 
erty, paid  for  it,  and  taken  the  sherlfiTs 
deed  theretq;  that,  pending  the  suit  for  ali- 
mony, O.  L.  Coulter  and  his  brother,  W.  H. 
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Coulter,  had  colluded  for  the  purpose  of  de- 
feating the  wlfe*8  application  for  alimony  and 
the  decree  rendered  thereon;  that,  in  pursu- 
ance of  this  purpose,  O.  L.  Ck>ulter,  who  was 
the  owner  of  this  property,  had  given  W.  H. 
Coulter  a  fraudulent  mortgage  thereon,  which 
mortgage  contained  a  power  of  sale  authoriz- 
ing the  mortgagee,  in  the  event  that  the  debt 
which  the  mortgage  purported  to  secure  was 
not  paid  at  maturity,  to  sell  the  mortgaged 
property  at  public  outcry;  that  the  mortgagee 
had,  under  this  power  of  sale,  sold  said  land, 
and  had  himself  become  the  purchaser  there- 
of, and  was  in  possession  of  the  same;  that, 
at  the  time  that  the  mortgage  was  executed, 
the  mortgagee  had  notice  of  the  pendency  of 
the  alimony  suit  The  petition  prayed  that 
said  fraudulent  sale  be  set  aside;  that  the 
mortgage  be  canceled;  and  that  the  title  to 
the  land  in  dispute  be  decreed  to  be  in  the 
plaintiff.  By  amendment  to  the  petition,  the 
plaintiff,  in  effect,  charged  that  the  execution 
of  this  mortgage  was  but  a  part  of  a  general 
scheme  between  O.  L.  Coulter  and  W.  H. 
Coulter  to  defeat  Mrs.  Clara  Coulter  in  her 
suit  for  alimony,  and  to  prevent  the  enforce- 
ment of  any  decree  rendered  thereon,  and  also 
alleged  "that,  immediately  after  the  separa- 
tion of  O.  L.  Coulter  and  Clara  Coulter,  said 
W.  H.  Coulter,  in  collusion  with  said  O.  L. 
Coulter,  tooli,  at  various  times,  conveyances 
from  O.  L.  Coulter,  until  he  had  convqred  to 
him  all  the  property  of  said  O.  L.  Coulter,  for 
the  express  purpose  of  covering  up  said  prop- 
erty to  defeat  said  Judgment"  in  the  alimony 
suit.  The  defendant,  by  his  answer,  admit- 
ted the  execution  of  the  mortgage  upon  said 
property,  denied  that  it  was  made  for  the 
purpose  alleged  by  the  plaintiff,  but  alleged 
that  it  was  made  by  O.  L.  Coulter,  bona  fide, 
to  secure  a  pre-existing  debt  which  O.  L. 
Coulter  owed  him,  for  money  he  (the  defend- 
ant) had  loaned  him  prior  to  the  separation 
of  O.  L.  Coulter  and  his  wife.  He  admitted 
the  sale  of  the  land  at  public  outcry,  under 
the  power  contained  in  the  mortgage,  denied 
that  the  sale  was  fraudulent,  and  denied  that 
he  had  purchased  the  property  at  said  sale. 

1.  It  is  alleged  that  the  court  erred  in  ad- 
mitting in  evidence,  over  the  defendant's  ob- 
jection, the  original  petition  in  the  suit  for 
alimony,  the  objection  being  that  it  was  Ir- 
relevant. Error  is  also  alleged  because  the 
court  admitted  in  evidence  certain  deeds  to 
various  lots  of  land,  from  O.  L.  Coulter  to  W. 
H.  Coulter,  and  a  bill  of  sale  or  assigmnent  of 
various  choses  in  action  from  O.  L.  Coulter 
to  W.  H.  Coulter,  which  were  objected  to  by 
the  defendant  as  being  irrelevant  It  was 
part  of  the  plaintiff's  case,  as  made  by  the 
pleadings,  to  prove  that,  before  the  execution 
of  the  mortgage  which  he  attaclied  as  fraudu- 
lent, there  had  been  a  separation  of  the  hus- 
band and  the  wife,  and  a  suit  for  alimony  be- 
gun by  the  latter.  To  diarge  that  a  deed  was 
made  for  the  purpose  of  defeating  and  de- 
frauding creditors,  without  proving  the  ex- 
istence of  any  creditor,  would  be  futile.     So, 


to  charge  that  a  mortgage  was  made  by  a 
husband,  pendhig  his  wife's  application  for 
alimony,  for  the  purpose  of  defeating  her  In 
her  effort  to  obtain  alimony  from  his  estate, 
without  proving  that  there  ever  was  any  ap- 
plication for  alimony,  would  be  equally  use- 
less. Proof  of  the  separation  of  the  husband 
and  the  wife,  and  proof  of  the  peod&icy  of 
the  suit  for  alimony,  at  the  time  that  the 
mortgage  was  given,  tended  to  show  that 
there  was  an  indebtedness,  in  favor  of  the 
wife,  hnpending  against  the  husband  at  that 
time.  The  plaintiff's  theory  was  that  the 
mortgage  was  made  by  the  husband  to  defeat 
the  collecftion  of  this  inunlnent  indebtedness 
by  process  of  law,  and  that  the  mortgagee 
knew  of  this  intention  on  the  part  of  the  hus- 
band, and  participated  in  It  Therefore,  proof 
of  the  separation  of  the  marital  pair  before 
the  execution  of  the  mortgage^  and  of  the 
pendency  of  this  suit  for  alimony  when  it  was 
executed,  was  material  and  relevant  to  sup- 
port these  contentions!  The  petition  in  the 
alimony  suit  showed,  by  the  official  entries 
thereon,  taken  In  connection  with  tiie  date  of 
execution  appearing  on  the  mortgage,  that 
that  suit  was  pending  for  some  months  prior 
to  the  giving  of  the  mortgage.  It  was  there- 
fore relevant  evidence,  and  there  was  no  error 
in  admitting  it  Nor  was  there  error,  under  the 
allegations  in  the  petition,  as  amended,  in  ad- 
mitting in  evidence  the  deeds  and  the  bill  of 
sale  from  O.  L.  Coulter  to  W.  H.  Coulter.  The 
main  and  controlling  issue  in  the  case,  under 
the  pleadings,  was  whether  or  not  a  fraudu- 
lent scheme  had  been  entered  into  between 
the  defendant  and  his  brother  to  defeat  the 
claim  of  the  latter's  wife  for  alimony.  The 
plaintiff  charged  and  undertook  to  show  the 
existence  of  such  a  schone,  and  that  the  ex- 
ecution of  the  mortgage  was  in  pursuance 
thereof.  He  alleged  that,  immediately  after 
the  separation  of  the  husband  and  wife,  the 
defendant,  in  collusion  with  the  husband, 
took,  from  the  latter,  conveyances  of  all  his 
property,  for  the  purpose  of  covering  up  the 
property  to  defeat  the  Judgment  in  the  ali- 
mony suit  The  dates  upon  the  bill  of  sale 
and  the  deeds  showed  that  they  each  purport- 
ed to  have  been  executed  on  the  16th  of  June, 
1885.  Other  evidence  In  the  case  showed 
that  the  separation  between  O.  L.  Coulter  and 
his  wife  took  place  on  June  15,  1885.  The 
suit  for  alimony  was  filed  on  June  22,  1886, 
and  the  mortgage  in  question  was  dated  No- 
vember 23d  of  the  same  year.  By  the  will  of 
J.  J.  Coulter,  the  grandfather  of  O.  L.  Coulter 
and  W.  H.  Coulter,  which  was  Introduced  in 
evidence  by  the  defendant,  it  appeared  that, 
at  the  time  these  deeds  and  this  bill  of  sale 
were  made,  O.  L.  Gonlter  had  only  an  estate 
In  remainder  in  the  one-sixth  undivided  in- 
terest in  lot  No.  160,  his  father  having  at 
that  time  a  vested  life  estate,  and  his  mother 
a  contingent  life  estate,  In  the  whole  of  said 
lot  W.  H.  Coulter,  the  defendant  and  the 
brother  of  O.  L.  Coulter,  testified  that  his  fa 
tber  and  his  mother  both  died  in  1885,  after 
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the  16tb  of  Jane.  The  facts  that  theae  deeds, 
this  bill  of  sale,  and  this  mortgage  had  been 
made  by  O.  L.  Ck>iilter  to  the  defendant,  the 
times  when  these  seyeral  instmments  were 
executed,  together  with  evidence  which  show- 
ed that,  taken  together,  they  coTered  practi- 
cally all  of  the  hnsband'B  property,  were  dr- 
cnmstances,  which,  considered  in  connection 
with  the  evidence  as  to  the  separation  of  the 
husband  and  wife  and  the  inatitution  of  the 
suit  for  alimony  and  other  testimony  in  the 
case,  tended  to  snpport  the  plaintiffs  theory 
of  a  fraudulent  scheme  between  O.  L.  and  W. 
H.  Coulter  to  prevent  the  wife  from  collectp 
Ing  whatever  amount  she  might  recover  in 
her  suit  against  her  husband.  The  plaintiff 
therefore  had  the  ri£^t  to  have  this  evidence 
submitted  to  the  jury,  and  the  court  properly 
admitted  it 

Z  The  introduction  in  evidence  of  the  peti- 
tion in  the  alimony  suit  was  followed  by 
testimony  which  showed  that  the  defendant 
had  been,  by  order  of  the  court,  made  a  party 
defendant  thereto,  and,  although  he  had  not 
been  legally  served  with  process  in  said  suit, 
he  had,  in  consequence  of  an  effort  to  perfect 
service  upon  him  therein,  actually  received  a 
copy  of  said  petition,  some  weeks  prior  to 
the  execution  of  the  mortgage,  and  had  car- 
ried it  to  his  attorney,  l^e  schedule  of  prop- 
erty belonging  to  the  husband  set  out  in  the 
alimony  suit  did  not  include  the  property  the 
title  to  which  is  in  dispute  in  the  present  case. 
This  court  decided  in  94  Ga.  225,  21  S.  E. 
461,  in  this  same  case,  **that  a  creditor  of  the 
husband  who,  whilst  a  suit  is  pending  against 
the  latter  for  alimony,  takes  bona  fide,  with- 
out ftaud  on  his  part,  or  any  notice  of  a  fraud- 
ulent object  by  his  debtor,  or  any  reasonable 
grounds  of  suspicion,  a  mortgage  upon  prop- 
erty not  embraced  in  tiie  pleadings  of  the 
pending  suit  to  secure  a  pre-existing  debt, 
has  priority  over  the  lien  of  the  judgment  or 
decree  for  alimony  subsequently  rendered,  the 
same  as  he  would  have  over  the  lien  of  a 
judgment  in  favor  of  an  ordinary  creditor  of 
the  mortgagor,  notwithstanding  he  knew  when 
he  took  the  mortgage  that  the  suit  for  ali- 
mony was  pending."  In  the  light  of  this 
decision,  on  the  last  trial  of  the  case  Ui  the 
court  below,  the  question  as  to  the  priority 
between  the  lien  of  a  valid  mcnrtgage,  executed 
during  the  pendency  of  the  suit  for  alimony, 
and  the  lien  of  the  decree  subsequently  ren- 
dered in  said  suit  was  not  before  the  court; 
but  the  question  squarely  presented  and  de- 
termined was  whether  the  mortgage  was  made 
by  the  husband  with  intent  to  defeat  his 
wife*s  daim  for  alimony,  and  was  taken  by 
The  mortgagee  with  knowledge  or  reasonable 
grounds  to  suspect  such  intention  on  the  hus- 
band's part  Therefore,  while  mere  knowl- 
edge by  the  defendant  of  the  pendency  of  the 
alimony  suit,  without  more,  would  not  have 
been  suffldent  to  invalidate,  as  fraudulent,  the 
mortgage  given  to  him  by  the  husband  after 
Ibis  suit  was  begun,  still  the  fact  that  the  de- 
fendant had  notice  of  the  pendency  of  this 


suit  when  he  took  the  mortgage  was  a  rel- 
evant circumstance  to  be  considered  by  the 
jury,  In  connection  with  all  thsi  other  facts 
in  the  case.  Had  the  plaintiff,  who  undertook 
to  show  mat  the  mortgage  was  made  for  the 
purpose  of  defeating  the  wife*s  application  for 
alimony,  failed  to  show  that  the  mortgagee 
had  notice  of  the  pendency  of  such  applica- 
tion, or,  at  least  had  reasonable  grounds  to 
suspect  that  such  a  suit  had  been  or  was  like- 
ly to  be  filed,  a  complete  reply  to  the  plain- 
tiff's contention,  on  the  part  of  the  mortgagee, 
would  have  been  that  he  could  not  be  held  to 
have  taken  the  mortgage  with  knowledge  of, 
or  reasonable  grounds  to  suspect  an  intent 
on  the  part  of  the  mortgagor  to  defeat  a  claim 
of  which,  so  far  as  the  evidence  disdosed, 
he  was  totally  ignorant,  and  the  existence 
of  wiiich  he  had  no  reason  to  suspect  or  to 
anticipate.  Therefore,  to  show  that  the  suit 
tar  alimony  was  pending  at  the  thne  that 
the  mortgage  was  executed,  and  that  the  mort- 
gagee had  actual  notice  thereof,  was  a  dr- 
cumstance  which  tended  to  strengthen  the 
plaintiff's  theory,  and  which  he  was  entitled 
to  have  considered  by  the  jury. 

3.  The  defendant  complains  because  the 
court  Ui  its  charge,  "failed  to  give  the  jury 
any  Instructions  as  to  the  purpose  for  which 
said  petition  was  admitted  in  evidence." 
When  this  evidence  was  offered  by  the  plain- 
tiff, and  objected  to  by  the  defendant  the 
court  specially  instructed  the  jury  that  it  was 
no  evidence  of  the  allegations  contained  in 
the  petition,  but  was  simply  admitted  to  bear 
upon  the  question  as  to  whether  or  not  the 
defendant  had  notice  of  the  pendency  of  the 
suit  for  aUmony.  This,  in  the  absence  of 
any  request  for  more  specific  instructions  upon 
this  point  was  suffident  to  properly  limit 
and  define  the  purpose  for  which  the  jury 
could  consider  it 

It  Is  alleged  that  the  court  erred  In  falling 
'*to  give  the  jniy  any  instructions  as  to  the 
purpose  for  which  [the  deeds  and  the  bill  of 
sale]  were  allowed  to  go  before  them."  There 
is  no  merit  in  this  exception,  for  it  does  not 
appear  that  the  defendant  asked  for  any  in- 
structions upon  this  point  and  the  purpose 
for  which  said  papers  were  introduced  and 
allowed  In  evidence  was  ai^arent  from  the 
allegations  in  the  pleadings. 

4.  There  being  ample  evidence  to  support 
the  verdict  In  favor  of  the  plaintiff,  the  trial 
judge  being  satisfied  therewith,  and  tills  being 
the  third  finding  in  favor  of  the  plaintiff,  this 
court  will  not  disturb  it    Judgment  affirmed. 


(100  Ga.  754) 
STEWART  V.  COMER  et  al. 
(Supreme  Court  ci  Georgia.    Mardi  29,  1897.) 

CARRIBBB— FrBIGHT— OVBROHABGB. 

1.  A  written  contract  of  affreightment  stipa- 
lating  that  if  the  goods  were  loaded  In  a  box 
car  me  rate  should  be  so  much  per  100  pounds 
actual  weight  and  if  loaded  on  a  flat  car  so 
much  per  100  pounds  for  10,000  pounds,  the  actual 


28  SOyxmflASTBBN  BBPOBTBB. 


(Ga. 


weiffM  ol  Um  ooiudgiuiitiit  being  onlj  1,560 
pounds,  and  the  cerrier  haying  loaded  a  part  of 
the  goods  in  a  box  car  and  part  on  a  flat  car, 
in  a  way  to  make  the  freight  as  an  aggregate 
more  than  it  would  haye  been  if  the  whole  con- 
signment had  been  loaded  on  eithtf  car,  hdd, 
that  prima  fade  this  was  an  oyercharge,  and, 
in  the  absence  of  eyldenoe  on  the  part  of  the 
carrier  showing  why  the  goods  were  so  loaded, 
the  plaintiff,  after  paying  the  whole  charge  and 
complying  with  the  terms  of  section  2316  of  the 
Ciyil  Code,  was  entitled  to  recover  the  amount 
of  the  oyercharge,  and,  hi  addition  thereto,  the 
penalty  prescribed  by  said  act 

2.  Where  a  carrier  has  an  option  as  to  the 
mode  of  shipment,  it  is  his  duty  to  exercise  it 
reasonably,  under  the  circumstances,  for  the 
beet  interests  of  the  consignee,  and  it  is  a  breach 
of  tlie  contract  to  exercise  it  to  his  disadvan- 
tage, unless  U  is  done  in  good  faith  and  under 
circumstances  which  seem  to  require  it 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Action  by  A.  P.  Stewart,  receiver,  against 
H.  M.  Ck>mer  and  others,  receivers,  to  recover 
for  overcharges  on  freight  From  a  Judg- 
ment for  defendants,  plaintlfT  brings  error. 
Reversed. 

Ghas.  Z.  Blalock  and  Goodwin  &  Westmore- 
land, for  plaintiff  In  error.  Dorsey,  Brewster 
&  Howell  and  Hugh  M.  Dorsey,  for  defend- 
ants in  error. 


SIMMONS,  a  J.  In  issuing  the  bill  of  lad- 
ing the  carrier  reserved  an  option  as  to  the 
mode  of  shipment,  and  the  price  was  to  be 
controlled  by  the  method  of  shipment  adopted. 
If  the  plate  glass  was  shipped  in  a  box  car, 
the  price  for  the  freight  was  to  be  $1.14  per 
100  pounds  actual  weight;  if  shipped  upon  a 
flat  car,  the  rate  was  to  be  73  cents  per  100 
pounds  for  10,000  pounds.  Three  plates  of 
the  glass  were  shipped  on  a  flat  car,  for  which 
the  carrier  charged  $73;  and  five  plates  were 
shipped  in  a  box  car,  for  which  the  carrier 
charged  $14.3L  It  was  not  contemplated  in 
this  contract  of  affreightment  that  the  glass 
should  be  divided,  and  part  shipped  in  a  box 
car  and  part  on  a  flat  car.  We  think  that  the 
contract  means  that  the  eight  plates  of  glass 
should  all  be  shipped  by  one  method,  either 
in  a  box  car  or  on  a  flat  car.  The  weight  of 
the  eight  plates  of  glass  appears  to  have  been 
1,550  pounds.  If  all  of  them  had  been  ship- 
ped in  a  box  car,  the  freight  would  have  been 
$17.67;  If  all  had  been  shipped  on  a  flat  car, 
the  freight  would  have  been  $73.  The  carrier 
charged  $87.31  for  the  two  shipments.  This, 
without  explanation  on  the  part  of  the  car- 
rier, is  an  overcharge  according  to  the  con- 
tract Section  2316  of  the  Civil  Code  provides, 
In  substance,  that  where  any  common  carrier 
shall  demand  and  receive,  for  goods  shipped 
from  within  or  without  this  state  to  any  point 
in  this  state,  any  overcharge  or  excess  of 
freight  over  and  beyond  the  proper  or  con- 
tract rate  of  freight,  and  a  demand  in  writ- 
ing for  the  return  or  repayment  of  such  over- 
charge is  made  by  the  person  paying  the 
same,  the  common  carrier  shall  refund  said 


OTWchaiftt  within  80  days  from  said  demand; 
and,  if  it  shall  fall  or  refuse  to  do  so  within 
80  days,  theait  shall  be  liable  to  said  person 
making  the  overpayment  In  an  amount  double 
the  amount  of  the  ov^payment  This  being 
prima  fade  an  overcharge,  the  plaintlfT  hav> 
ing  paid  it  and  given  the  written  notiee  re- 
quired, and  the  common  carrier  having  failed 
to  refund  It  within  the  80  days,  the  plstntfff^ 
was  entitled,  under  the  Code,  to  recover  It  in 
an  action  brought  for  that  purpose,  and  also- 
to  recover  the  penalty  imposed.  It  will  be 
observed  that  the  penalty  Is  not  inflicted  up- 
on the  common  carrier  for  making  the  over- 
charge, but  for  Its  refusal  to  refund  within  ZO 
days  after  demand  Is  ma4e  in  writing.  So- 
it  seems  that  whtf  e  there  is  an  overcharge 
of  freight  by  a  common  carrier,  and  the  per- 
son to  whom  the  shipment  Is.  consigned  payu 
it,  and  makes  demand  in  writing  upon  the 
carrier  to  refund  such  overcharge,  and  the 
carrier  falls  to  do  so  within  30  days,  as  a 
matter  of  law  such  common  carrier  is  liable 
both  for  the  overcharge  and  the  penally.  It 
is  contended  that  the  common  carrier,  having 
reserved  to  itself  in  the  contract  an  option  like 
the  one  in  the  present  case,  has  the  right  to 
exercise  Its  option  to  advance  Its  own  inter- 
est, and  not  the  interest  of  the  shipper;  and 
that  inasmuch  as  this  option  was  to  ship- 
the  glass  in  either  kind  of  car.  It  could  divide 
the  shipment  as  it  did,  if  It  was  to  its  Interest 
to  do  so.  The  rule,  however,  seems  to  be  to^ 
the  contrary  of  this.  It  is  laid  down  In  Hutch. 
Carr.  f  313a,  as  follows:  ''Where  a  conUiict 
for  the  transportation  of  goods  gives  the'^car- 
rler  an  option  between  modes  of  transporta- 
tion, this  option  must  be  exendsed  with  re- 
gard for  the  Interests  of  the  shipper;  and  it  la 
a  breach  of  the  contract  to  exercise  it  to  his 
disadvantage,  unless  it  Is  done  la  good  f al^ 
and  under  circumstances  which  seem  to  de- 
mand it"  See,  also^  Bllts  v.  Steamboat  Co., 
51  Mich.  568,  17  N.  W.  65,  decision  l^  Judge 
Cooley.  We  think,  therefore,  that  where  a 
carrier  has  an  option  of  this  kind  he  must 
exercise  It  reasonably,  under  the  circumstan- 
ces, to  the  best  interests  of  the  consignee  or 
shipper,  and  it  would  be  a  breach  of  contract 
to  exercise  It  to  the  disadvantage  of  the  con- 
signee or  shipper  unless  it  be  done  In  good- 
faith  and  under  circumstances  which  seem  to 
require  it  We  think,  also,  that  the  bui-den  Is 
upon  the  carrier  to  show  that  it  did  exercise 
the  option  rea^nably  under  the  ch-cumstan- 
ces.  If  the  carrier  adopts  a  mode  of  transpor- 
tation which  involves  the  paym^t  of  a  higher 
rate  ot  freight  rather  than  a  lower,  it  may 
show  that  it  asked  for  and  obtained  direction 
from  the  shipper  or  consignee  to  employ  the 
more  expensive  mode;  or  that,  because  of  Its 
inability  to  procure  the  means  of  shipment  by 
the  cheaper  method,  It  was  reasonably  neces- 
sary, in  view  of  the  exigencies  of  the  particu- 
lar case,  and  in  order  to  complete  the  con- 
tract of  carriage,  to  resort  to  the  other  and- 
more  expensive  mode;  (x  it  may  shoW  other 
facts  and  circumstances  which  would  JostlOc 
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It  In  exerditiiff  its  option  In  a  manner  di«ad* 
▼antageoufl  to  the  ihlpper  or  consignee. 
Judgment  reyened. 


aOO  Oa.  7S9) 

ANDERSON  et  al.T.  FIDELITY  &  DEPOSIT 

GO.  OF  BALTIMORE  et  al. 
(Snprone  Court  of  Georgia.    March  20,  1897.) 

RaoairXKS— COMPBSSATIOH  ov  Attornbt. 

L  "Where  all  the  asteU  of  a  corporation  were 
in  the  hands  of  a  receiyer,  and  services  were 
rendered  by  an  attorney  at  law  not  employed 
by  the  receiver,  bnt  employed  by  the  corpora- 
tion, without  leave  of  the  conrt,  which  services 
availed,  nothing  either  in  saving  or  increasing 
the  assets,  snch  attorney  is  not  entitled  to  com- 
pensation ont  of  the  fund  in  the  hands  of  the 
receiver. 

2.  Where  a  receiver  has  counsel  who  appears 
for  him  in  resistance  to  a  motion  to  remove  him, 
other  counsel,  employed  by  a  person  other  than 
the  receiver,  to  aid  in  this  resistance  and  aiding 
accordingly,  is  not  entitled  to  compensation  out 
of  the  corporate  effects. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  coonty; 
W.  H.  FeUtoOf  Jr.,  Judge. 

In  the  matter  of  the  receivership  of  the 
Macon  Construction  Company,  Anderson  ft 
Anderson  petition  for  compensation  for  serv- 
ices as  attorneys.  From  the  Judgment  ren- 
dered In  favor  of  the  Fidelity  &  Deposit 
Company  of  Baltimore  and  others,  creditors 
of  the  corporation  bring  error.    AfDrmed. 

Anderson  ft  Anderson,  In  pro.  per.  Wash- 
ington Dessan,  Bacon,  Miller  ft  Branson,  Hall 
ft  Hammond,  Hoke  Smith,  and  H.  G.  Peo- 
ples, for  defendants  In  error. 

SIMMONS,  C.  J.  In  March,  1891,  the  Ma- 
con Construction  Company  was  placed  in  the 
hands  of  a  receiver.  This  company  seems  to 
have  owned  all  the  stock  in  the  Qeorgla, 
Southern  ft  Florida  Railroad  Company  and 
In  the  BCacon  ft  Birmingham  Railroad  Com- 
pany. These  two  railroads  were  also  placed 
In  the  hands  of  the  same  receiver.  On  the 
18th  of  February,  18d2,  the  board  of  direct- 
ors of  the  Macon  Construction  Company 
employed  Anderson  ft  Anderson  as  general 
counsel  to  represent  the  cpnstruction  com- 
pany In  the  pending  litigation,  i>ut  no  order 
ot  the  court  was  obtained  authorizing  this 
employment  In  pursuance  of  this  employ- 
ment Anderson  ft  Anderson  represented  the 
construction  company  in  the  litigation.  The 
two  railroad  companies  had  issued  a  large 
number  of  bonds,  and  to  secure  them  had 
given  a  mortgage  to  a  certain  trust  company. 
The  Macon  Construction  Company  claimed 
that  the  bonds  issued  and  the  mortgages 
given  by  the  railroad  companies  were  Invalid 
for  reasons  set  out  In  Its  pleas,  which  are 
not  here  necessary  to  mention,  and  also  filed 
pleas  of  usury.  These  pleas  were  filed  by 
Anderson  ft  Anderson,  trial  was  had  thereon 
In  the  lower  court,  and  the  pleas  were  not 
snstainedr  The  case  was  brought  to  this 
court,  and  the  judgment  of  the  lower  court 


was  aflbrmed.  21  8.  B.  TCkL  Anderson  ft 
Anderson  also  represented  the  construction 
company  In  resisting  an  effort  on  the  part  of 
the  bondholders  to  discharge  Sparks,  the  re- 
ceiver, and  to  substitute  another  In  his  place. 
These  services  were  rendered  with  the 
Icnowledge  and  consent  of  the  officers  of  the 
two  railroad  companies,  one  of  the  officers 
of  the  Georgia,  Southern  ft  Florida  Railroad 
Company  swearing  to  the  pleas  filed  in  Its 
behalf,  and  Ui  behalf  of  the  Maoon  Conctnic- 
tlon  Company,  by  Anderson  ft  Anderson. 
Other  services  were  rendered  by  these  coun- 
sel in  the  course  of  their  employment  to  the 
construction  company  and  to  the  railroad 
companies.  It  appears  from  the  evidence, 
however,  that  the  services  of  these  counsel 
did  not  bring  a  dollar  into  the  fund,  nor  pre- 
vent a  dollar  from  being  paid  out  by  the 
receiver  which  should  not  have  been  paid. 
After  several  years  of  litigation,  the  court 
ordered  the  properties  of  the  two  railroad 
companies  sold  by  commissioners.  This  was 
done,  and  the  proceeds  of  the  sale  brought 
into  court  Anderson  ft  Anderson  filed  their 
petition  with  the  court  asking  that  counsel 
fees  be  paid  them  out  of  the  general  fund 
for  services  rendered  by  them  in  the  litiga- 
tion. The  conrt  entertained  the  petition, 
heard  the  evidence,  and  denied  their  prayer. 
Th^  excepted*  and  brought  the  case  here 
for  review. 

1.  In  our  opinion,  the  court  did  not  err  in 
refusing  to  grant  fees  for  the  services  ren* 
dered  as  above  indicated.  Treating  the  em- 
ployment of  these  counsel  as  having  been 
made  by  the  two  railroad  companies  (which 
the  evidence  does  not  authorise),  the  conrt 
was  right  in  refusing  to  pay  the  counsel  out 
of  the  general  fund  in  conrt  If  these  rail- 
road companies  had  In  good  faith  resisted 
the  appointment  of  a  receiver  when  the  ap- 
pointment of  one  was  first  applied  for  by  the 
creditors,  and  had  applied  to  the  conrt  for 
permission  to  employ  counsel  for  that  pur- 
pose, the  conrt  would  doubtless  have  granted 
their  request  as  it  would  have  been  in  his 
discretion  whether  he  would  have  paid  coun- 
sel fees  or  not  It  would  be  a  great  hardship 
upon  persons  or  corporations  for  the  courts 
to  seise  all  of  their  assets,  and  deprive  them 
of  the  means  of  employing  eonns^  when 
they  in  good,  faith  resist  the  appointment  of 
a  receiver  and  deny  the  necessity  therefor, 
and  in  such  a  case  we  think  it  would  be 
proper  for  a  court  to  allow  a  person  or  cor- 
poration counsel  to  aid  in  the  defense  of 
thedr  rights,  and,  indeed,  hi  the  case  of  a  cor- 
poration, of  its  very  existence.  But  where 
the  appointment  of  the  receiver  was  not  re- 
sisted, but  was  for  more  than  a  year  acquis 
esced  in,  and  counsel  were  then  employed  for 
the  purpose  of  resisting  creditors  who  had 
honest  and  bona  fide  claims  against  the  cor- 
porations, and  the  services  of  these  counsel 
availed  nothing  either  in  saving  or  in  in- 
creasing the  assets,  we  think  that  they  were 
not  entitled  to  any  compensation.    The  com- 


«6« 


28  SOUTHBASTEEIN  BEPOBTBB. 


(Gjl 


panlet  prored  to  be  Insolrent,  and  the  debts 
which  these  counsel  sought  to  defeat  proved 
to  be  bona  fide  and  valid,  and  It  would  be 
inequitable  and  unjust  to  require  the  cred- 
itors to  pay  counsel  for  an  attempt  to  defeat 
them. 

Treating  the  employment  of  the  counsel 
as  having  been  made  by  the  Macon  Oon- 
struction  Oompany,  as  the  evidence  clearly 
shows  was  the  case,  they  would  still  be  en- 
titled to  no  compensation.  Tbe  construction 
company,  being  sole  stockholder  of  the  rail- 
road corporations,  If  It  could  have  defeated 
the  foreclosure  of  the  mortgages  and  the 
payment  of  the  bonds,  this  would  redound 
to  Its  interest  alone.  We  think  it  would  be 
neither  right  nor  proper  to  allow  one  cred- 
itor to  employ  counsel  for  the  purpose  of 
defeating  another  creditor,  and,  when  his 
effort  fails,  to  charge  the  expenses  of  his 
counsel  upon  the  prevailing  creditor.  No 
case  we  have  found  has  allowed  counsel, 
other  than  those  employed  by  the  receiver 
with  permission  of  the  court,  compensation 
for  any  services  rendered  in  litigation,  unless 
those  services  increased  the  fund  to  be  dis- 
tributed. If  counsel  employed  by  creditors, 
by  their  services,  bring  into  court  property 
or  funds  which  the  court  has  not  seized,  and 
thereby  increase  the  fund  for  distribution,  it 
is  right  and  proper  to  allow  them  reasonable 
fees  for  so  doing;  but,  unless  their  vigilance 
or  skill  aids  the  court  in  securing  a  fund 
which  would  otherwise  not  have  been  se- 
cured, they  are  not  entitled  to  compensation 
out  of  the  fund,  but  must  look  to  their  own 
clients  for  fees. 

2.  The  fact  that  the  counsel  employed  by 
the  construction  company  aided  counsel  for 
the  receiver  in  resisting  the  attempt  to  re- 
move him  does  not  entitle  them  to  compensa- 
tion out  of  the  fund  belonging  to  creditors. 
The  receiver  himself  cannot  employ  counsel 
without  leave  or  sanction  of  the  court  which 
appointed  him,  and  certainly  such  counsel 
cannot  be  employed  by  a  creditor  without 
leave  or  sanction  of  the  court,  and  his  com- 
pensation chfurged  upon  the  general  fund  in 
the  hands  of  the  receiver.  For  further  dis- 
cussion of  this  question,  see  Beach,  Bee. 
(Alderson's  Ed.)  §  754,  and  the  cases  there 
dted;  also  CHuck  &  B.  Bee.  (2^  Ed.)  p.  355  et 
seq.,  and  the  authorities  cited.  Judgment 
affirmed. 
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BUTNEB  V.  BOIPEUILLET. 
(Supreme  Court  of  Georgia.    March  29,  1807.) 

Statutsb—Rbpbau— Err BCT— Revival— TiTLi  or 
Act— CiTT  Charter— OrriOBRS. 
1.  The  repeal  of  certain  provisioiui  incorpo- 
rated in  the  charter  of  a  municipal  corporation, 
which  are  enacted  in  the  course  of  a  legislative 
revision  and  restatement  of  prior  charter  pro- 
visions bearing  upon  the  same  general  subfect, 
and  expressed  in  snbstantiallj  the  same  lan- 
guage, does  not  of  itself  operate  as  a  revival  of 
the  same  or  similar^  provisions  of  the  prior  cbar- 
ter.     Upon  the  repeal  of  the  revising  statute, 


the  re-enactment  of  sndi  provisloBs  was  neess 
sary  to  restore  their  force  at  law. 

2.  Where,  by  the  provisions  of  such  revising 
statute,  an  office  existing  under  the  prior  stat- 
ute was  recognised  and  recreated,  and  there- 
after such  provisions  of  the  revising  statute 
were  in  turn  repealed,  the  effect  of  such  repeal 
was  to  abolish  the  office,  and  this  is  true  not- 
withstanding the  repealing  act  in  terma  re-en- 
acted certain  other  provisions  of  the  same  sec- 
tion of  the  charter  by  which  the  office  abolished 
was  created,  and  provided  for  the  election  by 
the  municipal  authorities  of  another  officer  cor- 
responding in  title  with  that  of  the  hicnmbent 
of  the  office  which  had  existed  under  the  re- 
pealed statute. 

8.  The  act  to  amend  the  charter  of  the  city  of 
Macon  in  certain  specified  particulars,  and  for 
other  purposes,  approved  December  11,  1886,  In 
so  far  as  it  deals  with  the  office  of  chief  of  po- 
lice for  that  city,  does  not  contravene  that  pro- 
vision of  the  constitution  of  this  state  whldi 
prohibits  the  passage  of  an  act  by  the  general 
assembly  containing  matter  variant  from  tiiat 
expressed  in  the  title. 

4.  The  act  in  question  repeals  so  much  of  the 
act  approved  November  21,  Ifi^,  as  creates  a 
new  charter  for  the  city  of  Macon,  and  as  es- 
tablishes the  olBoe  of  dilef  of  police  as  a  dis- 
tinctive office,  and,  as  a  consequence,  that  par- 
ticular office,  as  it  theretofore  existed  under  that 
and  jprevious  charters  of  the  city  of  Macon,  was 
abohshed,  and  the  right  of  the  relator  to  exer- 
cise its  functions  under  an  election  had  in  pur- 
suance of  that  and  the  previous  charters  of  such 
dty  was  extinguished.  The  title  of  the  relator 
to  the  office  \^ich  he  seeks  having  been  extin- 
guished by  the  repeal  of  the  law  creating  the 
office,  the  court  did  not  err  in  refusing  to  allow 
the  information  quo  warranto  to  be  filed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Pelton,  Jr.,  Judge. 

Petition  by  T.  M.  Butner  for  leave  to  file 
an  information  in  quo  warranto  against  J. 
T.  Boifeuillet.  From  an  order  denying  the 
petition,  plaintiff  brings  error.    Affirmed. 

Estes  &  Jones,  for  plaintiff  In  error.  Mln- 
ter  &  Wlmberly,  Dessau,  Bartiett  ft  Ellla, 
and  Robt  Hodges,  for  defendant  in  error. 

ATKINSON,  J.  The  pdalntiff  in  error  filed 
a  petition  praying  permission  to  file  an  in- 
formation against  the  defendant,  and  that 
the  writ  quo  warranto  do  issue  to  inquire 
upon  what  authority  he  was  exercising  the 
duties  of  the  office  of  chief  of  police  of  the 
city  of  Macon.  The  petitioner  alleged  that 
on  December  16,  1895,  he  was  duly  dected 
to  the  office  of  chief  of  police  of  said  dty, 
and  qualified  as  such;  that  the  term  for 
which  he  was  elected  was  two  years  next 
ensuing  the  date  of  his  election;  that  upon 
qualifying  he  entered  upon  the  discharge  of 
his  duties,  and  continued  to  perform  them 
until  December  31,  1896,  and  that,  notwith- 
standing his  rights  in  the  premises,  the  de- 
fendant, on  the  date  last  named,  usurped, 
and  thenceforth  held,  and  continued  to  exer- 
cise, the  duties  of  the  office  of  chief  of  po- 
lice of  the  city  of  BCacon,  denying  to  the  peti- 
tioner the  right  to  enjoy  the  office  in  ques- 
tion. The  defendant  answered,  denying 
that  the  plaintiff  had  a  legal  tltie  to  this  of- 
fice. The  election  of  the  plaintiff  in  error, 
and  his  qualification,  as  stated  in  the  peti- 
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tlon,  were  admitted,  but  it  was  Insisted  that 
subsequent  to  bis  election  tbe  general  as- 
sembly, by  an  act  approved  December  11, 
1886,  bad  repealed  tbe  proTisions  of  tbe  cbar- 
ter  of  tbe  city  of  Macon  under  and  by  ylr- 
tue  of  wbicb  tbe  plaintiff  was  elected  cblef 
of  police,  and  bad  tbereby  abolisbed  tbe  of- 
fice of  cbief  of  police,  tbus  extingulsbing 
wbatever  title  plaintiff  may  bare  bad  to 
tbat  office;  and  tbat  by  virtue  of  an  Section 
beld  subsequent  to  tbe  act  above  mentioned 
tbe  defendant  beld  tbe  office  of  cblef  of  po- 
lice, as  recognized  and  created  by  tbe  terms 
of  tbat  act  Upon  tbe  bearing  tbe  trial 
Judge  bad  before  bim  tbe  provisions  of  tbe 
various  acts  incorporating  tbe  city  of  Biacon, 
wbicb  wlH  be  bereafter  referred  to;  certain 
otber  documentary  evidence,  sbowlng  tbe 
adoption  by  popular  vote  of  tbe  provisions  of 
tbe  act  of  1896,  in  so  far  as  tbey  applied  to 
tbe  office  of  cbief  of  police  and  tbe  police 
commission  of  tbe  city,  and  likewise  sbow- 
lng tbe  action  of  tbe  mayor  and  council  in 
electing  tbe  defendant  to  tbe  office,  tbe  du- 
ties of  wbicb  be  was  tben,  and  is  now  exer- 
cising. Tbe  trial  Judge  reached  tbe  conclu- 
sion tbat  tbe  plaintiff  bad  not  prima  facie 
establisbed  a  titie  to  tbe  office  by  tbe  terms 
of  bis  petition,  and  tberefore  denied  to  blm 
tbe  rigbt  to  file  tbe  information  as  prayed. 
To  tbis  Judgment  of  the  presiding  Judge,  tbe 
plaintiff  excepted,  and  we  are  now  to  con- 
sider wbetber  error  was  committed. 

1,  2.  To  a  correct  understanding  of  tbe 
questions  made  in  tbis  case  it  will  be  neces- 
sary to  state  in  some  detail  tbe  history  of 
tbe  legislation  by  wbicb  charter  powers  have 
been  conferred  upon  the  city  of  Macon. 
Prior  to  the  year  1871  the  original  charter 
of  tbe  city  of  Macon  had  undergone  many 
changes  in  consequence  of  the  passage,  from 
time  to  time,  of  acts  by  tbe  general  assembly 
modifying  and  enlarging  tbe  powers  confer- 
red upon  tbat  municipal  corporation.  By  an 
act  approved  I>ecember  11,  1871,  however, 
tbe  general  assembly  enacted  a  statute 
which  was  entitied  "An  act  to  amend  an  act 
entltied  'An  act  to  alter  and  amend  the  sev- 
eral acts  incorporating  the  city  of  Macon,' 
approved  December  27th,  1847,  and  tbe  sev- 
eral acts  amendatory  thereto;  to  grant  ad- 
ditional powers  to  the  mayor  and  council 
of  tbe  city  of  Macon,  and  for  otber  pur- 
poses." By  that  act  tbe  office  of  cblef  of 
police  was  established  as  a  distinctive  mu- 
nicipal office,  bis  titie  resting  upon  direct 
and  express  legislative  action,  which  pre- 
scribed the  duties  of  his  office,  provided  for 
tbe  manner  of  his  election,  and  fixed  bis 
term*  That  act  prescribed,  in  terms:  "Tbat 
a  cbief  of  police,  who  shall  be  ex  officio  mar- 
shal of  said  city,  shall  be  elected  by  said 
mayor  and  aldermen  at  their  first  meeting 
after  said  election,  or  within  two  weeks 
thereafter.  The  term  of  said  chief  of  police 
shall  be  the  same  as  that  for  which  said 
mayor  and  aldermen  are  elected,  and  he 
shall  give  a  bond  with  two  or  more  good  se- 
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curities  in  the  sum  of  ($15,000.00),  fifteen 
thousand  dollars,  for  the  faithful  perform- 
ance of  his  duties  as  chief  of  police  and 
marshal  of  the  dty  of  Macon.  He  may  be 
dismissed  at  any  time  by  the  vote  of  a  ma- 
jority of  the  members  of  the  council  for  mal- 
practice in  office,  neglect  of  duty,  drunken- 
ness or  other  Improper  conduct,  to  be  Judged, 
of  by  tbe  council,  and  in  this  event,  a  suc- 
cessor shall  be  elected  to  fill  his  unexpired 
term.  In  case  of  the  resignation,  removal, 
death  or  disability  of  the  chief  of  police,  the 
police  officer  of  said  city  next  in  rank,  shall 
perform  the  duties  of  said  officer  until  the 
removal  of  said  disability,  or  until  a  succes- 
sor shaH  have  been  elected  to  fill  tbe  unex- 
pired term.''  Acts  1871-72,  p.  119.  By  an 
act  approved  November  21,  1883,  the  general 
assembly,  in  more  comprehensive  terms  than 
had  been  theretofore  employed  in  any  of  the 
previous  acts  respecting  the  city  of  Macon, 
granted  a  new  charter  to  it  Tbe  act  then 
passed  was  entitled  **An  act  to  create  a  new 
charter  for  the  city  of  Macon,  to  consolidate 
the  acts  relating  to  the  rights  and  powers 
of  said  corporation,  and  for  otber  purposes,'* 
and  at  its  conclusion  provided  *'that  all  laws 
and  parts  of  laws  in  conflict  with  this  act 
be,  and  the  same  are,  hereby  repealed."  By 
the  thirty-second  section  of  that  act  it  was 
provided:  ''That  the  police  force  of  the  city 
shall  consist  of  a  chief  of  police,  two  lieu- 
tenants and  such  other  <^cers  and  men  as 
the  mayor  and  council  may  by  ordinance 
prescribe.  Tbe  term  of  office  of  tbe  cbief  of 
police  and  the  two  lieutenants  shall  be  for 
two  years,  but  such  officers  shall  be  subject 
to  removal,  as  hereinbefore  provided."  It 
created  a  board  of  police  commissioners, 
who  were  authorised  to  elect  the  police  of- 
ficers. Including  the  chief  of  police,  whose 
office  was  created  by  the  tenns  of  tbat  act 
Acts  1803,  p.  240.  On  the  11th  day  of  De- 
cember, 1806,  the  general  assembly  passed 
still  another  act,  which  was  entitied  "An  act 
to  amend  the  charter  of  Macon,  relating  to 
the  law  now  governing  the  board  of  public 
works,  the  police  commission,  the  fire  com- 
mission; to  provide  tor  deficiencies  in  tbe 
revenue  of  the  city;  to  provide  for  compen- 
sation of  the  board  of  health;  and  giving 
authority  to  the  mayor  and  council  provid- 
ing for  the  paving  of  streets,  alleys  and 
sidewalks  of  said  cil7f  and  for  other  pur- 
poses." By  the  terms  of  that  act,  the  gen- 
eral assembly  repealed  section  S2  of  the  act 
of  1893,  providing,  however,  that  before  tbe 
repealing  statute  should  become  operative, 
the  question  should  be  submitted  to  a  popu- 
lar vote.  This  was  done,  and,  tbe  mayor 
and  council  conceiving  that  the  office  of 
chief  of  police  had  been  abolished  by  tbe 
repeal  of  the  provisions  of  the  charter  under 
which  it  was  created,  proceed  to  elect  a 
new  chief  of  police,  which  last  action  thegr 
were  authorized  to  take  under  the  provisions 
of  the  act  of  1896. 
The   plaintiff  in   error   contended:     First 
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That  the  act  of  1896  was  not  Intended  to,  and 
did  not  repeal  the  proTislonB  of  the  act  of 
1888»  creating  the  office  of  chief  of  poUca. 
Second.  That  eyen  if  the  act  of  1896  was  con- 
stltntional,  and  the  provision  of  the  act  of 
1898  relating  to  that  office  was  in  fact  repeal- 
ed, the  legal  effect  of  that  repeal  was  to  re- 
store as  operatlTe  law  the  prorision  of  the 
act  of  1871,  which  created  the  office  of  chief 
of  police  for  the  dty  of  Macon  as  a  distinctiye 
municipal  office;  that  the  act  at  1896,  in  so  far 
as  it  tindertook  to  repeal  the  act  of  1893,  was 
Inoperatlye,  for  the  reason  that  in  so  far  as 
the  act  affected  the  office  of  chief  of  police,  it 
contained  matter  different  from  that  express- 
ed in  the  title,  and  was,  therefore,  unconsti- 
tutional, and,  consequently;  that  if  the  act  of 
1896  did  not  repeal  the  act  of  1893,  or  was  it- 
self unconstitutional,  the  office  of  chief  of  po- 
lice^ to  which  he  had  been  elected,  was  still 
ezisting,  and  the  mayor  and  council  had  no 
power  to  elect  a  new  officer  to  that  office  dur- 
ing the  term  for  which  he  was  elected;  or,  if 
the  act  of  1896  were  effective  as  a  repeal  of 
the  act  of  1893,  he  would  still  be  enttUed  to 
the  office,  under  the  provisions  of  the  act  of 
1871.  We  will  first  inquire  whether  the  act 
of  1896  repealed  the  act  of  1893,  and,  if  so, 
whether  the  repeal  of  that  act  had  the  effect 
to  revive  the  provisions  of  the  act  of  1871. 
It  cannot  be  doubted  that  the  act  of  1896,  if 
constitutional,— and  concerning  that  question 
we  will  hereinafter  inquire,— ^repealed  the  pro- 
visions of  section  32  of  the  act  of  1893.  We 
are  not  left  to  implication  to  determine  that 
question,  for  section  32  of  the  act  of  1893  is 
stated  in  the  body  of  the  act  of  1896  in  totidem 
verbis,  and  the  general  assembly  declared  that 
said  provision  of  the  charter  shall  be,  "and 
the  same  Is,  hereby,  repealed,"  following  that 
with  the  proviso  that,  touching  that  provision, 
the  mayor  and  council  should,  by  popular  vote, 
ascertain  the  wishes  of  the  people  of  Macon 
with  respect  thereto,  and  if,  by  popular  vote, 
it  should  be  so  decreed,  that  that  section  of 
the  act  should  thenceforth  be  of  no  force  and 
effect  It  will  be  borne  In  mind  that  the 
section  of  the  charter  of  Macon  above  refer- 
red to  was  one  which,  under  the  new  order  of 
things  established  by  the  grant  of  a  new  char- 
ter to  the  city  of  Macon  under  the  act  of 
1893,  created  the  office  of  chief  of  police.  The 
ratification  of  this  legislative  provision  by 
popular  vote  abolished  the  law  under  which 
the  office  of  chief  of  police,  as  a  distinctive 
municipal  office,  was  created,  and  as  effectual- 
ly extinguished  It  as  though  no  such  office  had 
ever  existed.  Concerning  this  latter  proposi- 
tion, there  can  be  no  serious  question,  unless 
the  repeal  of  the  provisions  of  the  act  of  1893 
operated  to  restore  as  law  the  pre-existing 
provisions  bearing  upon  the  same  subject 
which  were  contained  in  the  act  of  1871. 
While  the  general  rule  seems  to  be  that,  where 
the  provisions  of  an  act  repealing  a  prior  stat- 
ute upon  the  same  general  subject  are  in  turn 
themselves  repealed,  such  repeal  operates  to  re- 
store to  their  efficacy  as  law  the  provisions  of 


the  prior  rqiealed  statutes,  soch  general  rale 
Is  not  without  clearly  defined  and  wtil-ieeog- 
nlied  exceptions.  Tbe  rule  itself  rests  opon 
the  theory  that  each  expression  of  the  legis- 
lative mind  represents  the  leglsladve  intent  at 
the  time  of  that  exprenioiQ,  and  that  the  re- 
pealing statute  indicates  a  change  of  the  leg- 
islatlye  purpose  as  expressed  in  the  prior  law; 
and,  therefore^  when  the  rq^ealing  statute  Is 
in  turn  repealed,  without  any  reference  to  the 
pre-«xistlng  law,  the  presumption  is  that  the 
legislature  intended  by  the  repeal  to  restore 
the  order  of  things  existing  under  the  repealed 
statute.  But  this  rule  can  have  no  applica- 
tion in  a  case  where  the  statute  r^^eala  abso- 
lutely a  prior  existing  law,  and  substitutes  for 
it  another  and  more  comprehensiye  scheme  of 
legislation,  which  undertakes  to  deal  with  the 
whole  subject  to  which  the  prior  statute  re- 
lates. Accordingly,  it  has  been  held  that  "the 
repeal  of  a  statute  whldi  was  a  revision  of 
and  a  substitute  for  a  former  act  to  the  same 
effect  which  was,  therefore,  repealed,  cannot 
be  deemed  to  revive  the  previous  act  for  this 
would  be  plainly  contrary  to  the  intention  of 
the  legislature."  So,  also,  "where  a  statutory 
provision  has  been  repealed  without  chaiige  in 
the  amendatory  act  and  the  latter  is  aftec^ 
wards  repealed,  the  original  provision  Is  re- 
pealed also."  Suth.  St  Const  p.  229.  One 
of  the  best  practical  Illustrations  of  this  rule 
is  to  be  found  in  our  Code,  which  Is  Intended 
to  and  does  contain  a  complete  revision  and 
restatement  of  the  law  bearing  upon  the  va- 
rious subjects  upon  which  the  geaasl  assem- 
bly has  seen  proper  to  legislate.  It  could  not 
be  supposed  that  in  a  given  case,  where  the 
legislature  passed  an  act  r^)ealing  a  section 
of  the  Code,  its  purpose  was  to  revive  the  pro- 
visions of  previous  acts  of  the  general  assem- 
bly which  bad  been  incorporated  in  that  sec- 
tion of  the  Code.  In  such  a  case  the  contrary 
presumption  would  arise,— that  the  gen^Bl  as- 
sembly intended  a  repeal  of  all  of  the  statu- 
tofy  provisions  upon  that  subject  The  act  of 
1893,  according  to  its  title,  was  intended  to  re- 
create the  city  of  Macon  as  a  corporate  entity, 
to  endow  it  with  a  new  life  as  distinguished 
from  the  old.  It  expressly  repealed  its  pre- 
vious charters,  and  thereby  extinguished  it  as 
a  corporate  behig;  and,  evea  without  an  ex- 
press repeal  of  the  previous  charter,  the  grant 
of  a  new  one  re-created  the  city  of  Macon, 
and  would  have  had  the  effect  to  repeal  the 
prlcMT  charter  provisions  bearing  upon  the 
same  subject  This  was  held  in  the  case  of 
Butler  V.  Russell,  3  Cliff.  251,  Fed.  Gas.  No. 
2,243,  in  which  case  Justice  Clifford,  of  tbe 
supreme  court  of  the  United  States,  presiding 
on  the  circuit  bench  for  the  First  circuit  laid 
down  the  rule  to.be  as  follows:  "Wh«re  the 
provisions  of  the  old  statute  are  revived  in  the 
latter  enactment,  and  where  the  later  statute 
was  intended  to  prescribe  the  (mly  rules  upon 
the  subject  the  subsequent  is  held  to  repeal 
the  former  statute.  When  a  revising  statute 
covers  the  whole  subject-matter  of  antecedeid 
statutes,  it  virtually  repeals  the  former  enact- 
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mentB,  wltboat  any  expven  proyirioB  to  tluiA 
effect  Where  some  partt  of  the  levlnd  stat- 
ute are  omitted  In  the  new  law^  tiiegr'aze  not. 
In  general,  to  be  regarded  as  left  In  opera- 
tion, If  it  clearly  appear  to  have  been  the  tai- 
tentlon  of  the  leglalatare  to  corer  the  whole 
subject  by  the  reyision.''  So  that,  even  with- 
ont  an  express  prorislon  repealing  the  act  of 
1871,  when  the  act  of  1803  was  passed  by  the 
general  assemUy,  the  old  dty  of  Macon  died, 
and  the  new  dty  of  Macon  was  bom.  Under 
its  new  charter,  it  entered  i^Km  its  new  life, 
and  dnring  the  cont^noance  of  that  Ufe  the  re- 
lator was  elected  to  the  office  of  chief  of  po- 
Uce.  The  passage  4»f  the  act  of  1896>  repeal- 
ing the  provision  of  the  act  of  1803,  which  cre- 
ated the  office  of  chief  of  police^  •  does  not, 
however,  present  the  case  of  .a  vej^eaX  which 
la  silent  upon  the  subject  to  which  the  r^>eal- 
ed  statute  related.  Upon  the  contrary,  it  re- 
enacts  some  of  the  provisions  of  the  repeal- 
ed statute,  and  substitutes  another  and  toto^ 
inconsistent  provision  touching  the  office  of 
the  chief  of  police.  Under  tlie  act  of  1803, 
the  term  of  office  and  duties  of  the  chief  of  po- 
lice were  clearly  defined.  The  duty  of  elect- 
ing the  officer  was  committed  to  the  board  of 
police  commissioners.  ^  the  act  of  1896,  the 
office  of  chief  of  police  is  no  longer  recognized 
as  a  legislative  office.  The  mayor  and  coun- 
cil may  elect  a  chief  of  polioe.  The  term  of 
his  office  is  not  fixed,  nor  are  his  duties  dear- 
ly prescribed  by  statute.  The  presumption  is 
that  the  general  assembly  intended  to  commit 
that  subject  to  the  discretion  of  the  mayor  and 
council,  so  that  in  the.  present  case  we  are  con- 
fronted with  a  repealing  statute  which  under- 
takes to  substitute  provisions  of  its  own  in 
lieu  of  those  con.tained,  not  only  In  the  stat- 
ute which  it  in  terms  repealed,  but  also  In 
lieu  of  the  provisions  of  the  statute  which  was 
repealed  by  the  act  which  it  in  turn  repealed. 
It  would  seem  to  ua  absurd  to  impute  to  the 
general  assembly  a  purpose  to  revive  the  act 
of  1871,  when,  by  the  act  of  1803,  it  had  un- 
dertalLen  to  malLe  provision  upon  the  same 
general  subject,  but  in  a  different  manner,  for 
the  election  of  an  officer  apparently  corre- 
sponding to  thatof  chief  of  policeas  recogniased 
by  the  acts  of  1803  and  1896.  We  therefore 
readi  the  oondusiom  that  the  repeal  of  those 
provisions  establishing  the  office  of  chief  of 
police  incorporated  in  the  charter  of  the  dty 
of  Kacon  hy  the  act  of  1896,  which  were  en- 
acted in  the  course  of  a  legislative  revision 
and  restatement  of  the  charter  provisions  of 
1871  bearing  upon  the  same  general  subject, 
does  not  of  itself  opiate  as  a  revival  of  the 
same  or  similar  provisions  of  the  act  of  1871; 
and,  further,  that  upon  the  repeal  of  the  pro- 
visions of  the  act  of  1893  the  re-enactment  of 
such  provisions  in  the  act  of  1871  was  neces- 
sary to  restore  their  force  at  law.  Bspedal- 
ly  Is  this  true  where,  as  In  the  present  case, 
the  act  of  1896  in  terms  substitutes  other  and 
Inconsistent  provisions  upon  the  same  sub- 
ject; and  it  follows^  as  a  consequence^  that, 
the  office  of  chief  of  police  being  dependent 


qpon  the  continuance  of  tin  charter  provision 
under  which  it  was  created,  when  that  diar- 
ter  provision  Is  repealed,  the  office  is  eztin- 
golshed.  If  fUs  be  true^  then  the  office  to 
which  this  relator  was  elected  was  abolished 
by  the  act  of  1806.  His  title  rested  upon  the 
charter  provision  under  which  he  was  elected. 
That  charter  provision  behig  repealed,  and 
there  being  nothing  in  the  reiwaling  act  saving 
him  from  the  operation  of  its  provisions,  his 
term  of  office  was  extinguished. 

8, 4,  We  have  proceeded  thus  far  upon  the 
supposition  that  the  act  of  1806  did  not  con- 
travene that  provision  of  the  constitution  of 
this  I  state  which  prohibits  the  passage  of  an 
act  by  the  general  aasemfbly  containing  mat- 
ter variant  from  that  expressed  in  the  title, 
and  we  will  now  proceed  to  inquire  as  to 
whether  fthe  objection  that  the  act  was  un- 
constitutional is  well  founded.  It  will  be 
seen  by  reference  to  the  title  of  the  act, 
which  is  hereinbefore  set  forth,  that  it  was 
designed  to  be  an  act  to  amend  the  charter 
of  Macon  in  certain  parts  therein  stated, 
and  generally  "for  other  purposes."  The  of- 
fice of  chief  of  police,  as  we  have  seen  be- 
fore, was  a  distinctive  municipal  office  ex- 
isting under  the  charter  of  the  city  of  Ma- 
con. It  could  not  fall  properly  within  either 
of  the  particular  suldects  spedfled  in  the 
title  of  the  act;  and  the  objection  that  the 
act  Is  unconstitutional,  in  so  far  as  it  under- 
takes to  abolish  the  office  of  chief  of  police, 
is  w^  founded,  unless  it  is  met  by  the  use 
of  the  words  '*f  ot  other  purposes,"  expressed 
in  the  title.  Different  opinions  may  prevail 
elsewhere  as  to  the  value  of  these  words  as 
descriptive  terms  in  the  title  of  an  act  of  the 
general  assembly.  They  have,  in  this  state, 
a  fixed  legal  significance,  and  the  courts,  in 
passing  upon  the  constitutionality  of  the  acts 
of  the  general  assembly,  are  not  authorized 
to  disregard  it  As  early  as  the  year  1810,  In 
the  case  of  Martin  v.  Broach,  6  Ga.  21,  this 
court,  in  considering  the  constitutionality  of 
an  act,  held,  in  dealing  with  an  objection 
that  the  body  of  an  act  contained  matter  dif- 
ferent from  that  expressed  in  the  caption: 
"Where  the  title  specifies  some  of  the  objects 
for  which  the  statute  was  passed,  and  con- 
tains this  general  clause,  'and  for  other  pur- 
poses therein  contained,'  portions* of  the  act 
not  spedally  indicated  in  the  title  are,  nev- 
ertheless, good,  under  this  general  clause." 
There  has  been  no  substantial  departure 
from  this  construction  of  the  constitutional 
provision  in  question,  and  it  was  distinctly 
recognized  and  reaflirmed  in  the  case  of 
BladL  V.  Cohen,  52  Ga.  621,  as  well  as  in  nu- 
merous other  cases,  which  it  is  not  necessary 
here  to  dte,  and  this  notwithstanding  the  ap- 
parently conflicting  view  presented  by  Jus- 
tice Trippe  in  delivering  the  opinion  of  the 
court  in  the  case  of  Board  of  Bducatlon  v. 
Barlow,  40  Ga.  232.  Such  words  may  well 
include  and  render  constitutional  incidental 
provisions  which  are  germane  to,  and  bear  a 
generic  relation  to,  the  general  subject  ex- 
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praMed  In  the  title.  In  the  present  case  the 
general  subject  with  which  the  general  as- 
sembly was  undertaking  to  deal  was  that  of 
amendments  to  the  charter  of  Macon.  Cer- 
tain specified  proposed  amendments  were  In- 
dicated in  the  title,  and  the  words  "for  other 
purposes"  should  legitimately  haye  directed 
the  attention  of  the  general  assembly  and 
the  public  to  those  matters  comprehended 
within  the  general  scope  of  the  act  which 
operated  to  amend  the  charter  of  the  city 
of  Macon.  The  abolition  of  the  office  of 
chief  of  police,  and  the  substitution  of  an- 
other office  of  like  kind,  were  both  germane 
to  the  general  purposes  of  charter  amend- 
ments expressed  in  the  tftie.  They  were 
kindred  subjects,  closely  related  to  the  par- 
ticular objects  expressed  in  the  titie,  and  we 
do  not  feel  constrained  to  hold  that  the  mere 
enumeration  of  certain  particular  objects  con- 
cerning whi(A  the  charter  should  be  amend- 
ed could  have  the  effect  so  to  restrict  as  en- 
tirely to  destroy  the  force  of  the  general 
words  expressed  at  the  commencement  and 
at  the  conclusion  of  the  titie.  We  hold, 
therefore,  that  the  act  of  1896,  in  so  far  as 
it  undertook  to  abolish  tiie  office  of  chief  of 
police  of  the  city  of  Macon,  and  to  substitute 
in  lieu  thereof  the  provision  that  the  mayor 
and  council  could  elect  a  chief  of  police  for 
the  city  of  Macon,  was  not  unconstitutional; 
and,  since  the  office  to  which  the  relator  was 
elected  was  abolished,  and  his  term,  in  con- 
sequence, extinguished,  he  exhibited  no  titie 
to  the  office  in  question,  and  the  court  did 
not  err  in  refusing  his  application  for  leave 
to  file  the  information  quo  warranto.  Judg- 
ment affirmed. 

(61  s.  C.  244) 

Ex  parte  McKESNZIB. 
(Snpreme  Court  of  South  Carolina.  Dee.  20^ 
18d7.) 
Courts— JuBiSDioTioN  iv  Naturalization  Casbs. 
Const  art  5,  f  4,  defines  the  jorisdiction  of 
the  supreme  court  as  follows:  (1)  To  issue  cer- 
tain specified  writs,  as  well  as  other  original  and 
remedial  writs;  (2)  to  hear  and  determine  ap- 
peals in  cases  of  chancery;  (8)  to  correct  "er- 
rors at  law**  ander  such  regulations  as  may  be 
prescribed  by  the  general  assembly.  Bey.  St. 
l7.  S.  §  21^  et  seq.,  provide  that  state  courte  of 
record  having  ''common-law  jurisdiction*'  may 
admit  aliens  to  citizenship,  add,  that  the  su- 
preme court  has  no  jurisdiction  to  hear  and  de- 
termine a  petition  for  naturalization. 

Petition  for  naturalization  by  Blair  McKen- 
zle.     Dismissed. 

Duncan  C.  Ray,  for  petitioner. 

PBR  CURIAM.  In  this  esse  the  petitioner 
applies  to  this  court  tor  naturalization,  under 
the  provisions  of  secftion  2165  et  seq.  of  the 
Revised  Statutes  of  the  United  States,  which 
declare  the  manner  in  which  "an  alien  may 
be  admitted  to  become  a  citizen  of  the  United 
States."  One  of  the  requirements  is  that  the 
applicant  "shall  declare,  on  oath,  before  a  cir- 
cuit or  district  court  of  the  United  States^  or 


a  district  or  supreme  court  of  the  territories, 
or  a  court  of  record  of  any  of  the  states,  hav- 
ing common  law  jurisdiction,  and  a  seal  and 
clerk,  two  years,  at  least  prior  to  his  admis- 
sion, that  it  Is  his  bona  fide  intention  to  be- 
come a  cftizen  Of  the  United  States,**  etc.  The 
question  which  presents  itself  at  the  thresh- 
old is  whether  this  court  has  any  jurisdiction 
to  hear  and  determine  this  apjHlcation.  The 
jurisdiction  of  the  court  is  specially  defined 
in  secti(m  4  of  article  5  of  the  preseift  ocmstl- 
tution,  which  reads  as  follows:  "The  su- 
preme court  shall  have  power  to  Issue  writs 
or  orders  of  injunction,  mandamus,  qno  war- 
ranto, prohibition,  certiorari,  habeas  corpus 
and  othtf  original  or  remedial  writs.  And 
said  couxt  shall  have  appellate  jurisdiction 
only  in  cases  of  chancery,  and  in  such  appeals 
they  shall  review  the  findings  of  fact  as  well 
as  the  law,  except  in  chancery  cases  where 
the  facts  are  settied  by  a  jury  and  the  yer- 
dlct  not  set  aside,  and  shall  constitute  a  court 
for  the  correction  of  errors  at  law,  under  snch 
regulations  as  the  general  assembly  may,  by 
law,  prescribe."  It  is  obvious,  therefore,  that 
this  court  has  been  invested  with  jurisdiction 
in  only  three  dasses  of  oases:  (1)  To  Issue 
certain  specified  writs,  as  well  as  other  orig- 
inal and  remedial  writs;  (9  to  hear  and  de- 
termine appeals  In  cases  of  chancery;  (3)  for 
the  purpose  of  correcting  "errors  at  law"  un- 
der such  regulations  as  may  be  prescribed  by 
the  general  assembly.  Before,  therefore,  this 
court  can  take  jurisdiction  in  any  case  or 
matter  submitted  to  it,  such  case  or  matter 
must  fall  within  some  one  of  the  three  classes 
above  described;  for  this  court  cannot  as- 
sume jurisdiction  in  any  other  case,  its  juris- 
diction having  been  distinctly  defined  In  the 
constitution  of  the  state,  creating  this  tri- 
bunal, or  in  such  statutes  passed  by  the  gen- 
eral assembly,  in  pursuance  of  the  provisions 
of  the  coiuftitution  above  quoted.  It  Is  quite 
certain  that  no  act  of  congress  can  confer  any 
additional  jurisdiction  upon  any  court  of  a 
state;  and  in  this  instance  we  do  not  see 
that  congress  has  attempted  to  do  so,  for  K 
simply  declares  before  what  state  courts  an 
alien  may  make  his  application  to  become  a 
citizen  of  the  United  States,  and  does  not  pur- 
port to  add  anything  to  the  jurisdiction  con- 
ferred upon  such  state  courts  by  the  ptoper 
autiiority  of  the  state  creating  them. 

It  has  been  suggested  that  inasmuch  as  the 
act  of  congress  authorizes  the  application  to 
become  a  citizen  to  be  made  before  any  state 
court  "having  common  law  jurisdiction,**  and 
Inasmuch  as  this  court  is  invested  with  com- 
mon-law jurisdiction,  it  may  take  jurisdiction 
of  this  application.  While  it  is  true  that  this 
court  may  exercise  common-law  jurisdiction 
in  certain  cases,  or,  to  speak  more  correctly, 
may  apply  the  principles  of  the  common  law 
to  cases  which  fall  within  its  jurisdiction,  as 
defined  by  the  constitution  and  laws  of  this 
estate,  It  Is  not  true  that  this  court  has  com- 
mon-law jurisdiction  in  any  case  which  parties 
iQsy  desire  to  bring  before  it   But,  be  this  as  it 
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may,  It  is  qnlte  oertaln  that  this  application 
does  not  fall  within  any  of  the  classes  of 
cases  in  which  this  court  has  been  atfthorized 
liy  the  Gonstitatlon  of  this  state  to  exercise 
jnrisdlctioin;  for  it  certainly  Is  not  an  appli- 
cation for  any  of  the  original  or  remedial 
writs  mentioned  In  the  section  of  the  consti- 
tution above  quoted,  nor  is  it  an  appeal  in  a 
case  of  cfaancery»  nor  an  application  for  the 
correction  Of  errors  at  law  under  the  regula- 
tions prescribed  by  statute  for  that  purpose. 
We  are  therefore  compelled  to  decline  assum- 
ing jurisdiction  of  this  matter,  and,  for  this 
reason  only,  the  application  must  be  refused, 
witihout  pr^udice  to  the  right  of  the  petition- 
er to  renew  his  triplication  before  any  tribu- 
nal Inyeeted  with  jurisdictioo  to  hear  and  de> 
termine  the  same. 


(in  N.  C.  604)  

8TATB  ▼.  MATTHEWS. 

(Buprsme  Oourt  of  North  Oarolina.     Dec.  2S, 
18»7.) 

Falsi  Pbbtbn8B8— Sutficibnot  of  BTiDsiids. 
On  a  trial  for  obtaining  money  under  fidse 
pretenses  (Oode,  f  1025),  there  was  eTidence  tiiat 
defendant  obtained  money  from  witness*  hus- 
band, since  deceased,  to  get  sn  BUectropolae, 
M^icn  defendant,  claiming  to  be  agent  therefor, 
had  agreed  to  sell  to  the  husband,  and  which  de- 
fendant said  was  in  the  express  office,  when 
there  was  in  fact  no  Blectropoise  in  the  express 
office,  and  that  defendant  Icept  the  money  so  ob- 
tained.    Hdd,  that  the  case  was  for  the  jury. 

Appeal  from  superior  court,  Moore  county; 
Coble,  Judge. 

J.  M.  Matthews  was  convicted  of  obtaining 
money  under  false  pretenses,  and  be  appeals. 
Affirmed. 

The  principal  witness  for  the  state,  Mrs. 
J.  A  Munn  (Mo<we),  testf&ed  that  at  the 
time  of  the  trial  her  husband  was  dead. 

W.  B.  Murchlson,  for  appelant  Atty.  Gen. 
Walser,  for  the  State. 

GIABfi,  J.  This  was  an  indictment  for 
obtaining  goods  under  false  pretenses  (Code, 
I  1Q26);  and  the  only  exception  is  that  the 
Judge  refused  to  charge,  as  prayed,  "that  the 
eridence  was  not  sufficient  to  sustain  the 
charge.**  In  the  evidence  sent  up,  it  i^pears. 
Inter  alia,  that  the  principal  witness  for  the 
state  testified  that:  "The  defendant  claimed 
to  be  an  agent  for  the  Blectropoise.  My  hus- 
band promised  and  agreed  to  talce  ona  The 
defendant  came  to  my  house  on  Monday 
evening,  and  wanted  to  borrow  horse  and 
buggy  to  go  to  Jonesboro  for  it  on  Tuesday 
morning,  and  said  he  would  have  to  have  $26 
to  get  it  out  of  the  express  offlca  •  •  • 
When  he  came  back  he  said  it  had  not  come 
yet  •  •  •  Defendant  said  he  wanted  $26 
to  get  the  Blectropoise  out  of  the  express 
office;  that  it  was  at  Jonesboro.  Never  got 
the  Blectropoise,  and  never  got  any  of  the 
money  back.'*  On  cross-examination  she 
•aid:  "The  defendant  came,  and  said  he  must 
have  $26  to  get  it  oat  of  the  express  office  at 


Jonesboro.  He  talked  like  it  was  in  the  ex- 
press office.  *  *  *  At  the  time  he  [her  hus- 
band] paid  defendant  $25,  defendant  said,  'I 
must  have  $25  now,  before  I  get  it  out  of  the 
express  office.' "  The  evidence  was  properly 
left  to  the  Jury,  in  a  very  careful  charge,  by 
the  court,  who  explained  to  them  that  the 
state  must  satisfy  them  beyond  a  reasonable 
doubt  <1)  that  the  defendant  represented  to 
J.  A  Moore,  as  charged  in  the  indictment, 
that  there  was  an  Blectropoise  in  the  express 
office  at  Jonesboro;  (2)  that  the  $26,  if  ob- 
tained, was  obtained  on  that  representation; 
(3)  that  the  representation  was  false;  and  (4) 
was  made  with  intent  to  defraud;  and  (5) 
thereby  said  Moore  was  defrauded  (State  v. 
Pbifor,  66  N.  a  821),-but,  if  either  of  said 
ingredients  was  not  proved,  they  should  find 
the  defendant  not  guilty.  The  court  further 
instructed  the  Jury  that  the  false  representa- 
tions must  have  been  of  the  subsisting  fact, 
and  that,  if  the  defendant  reprssented  that 
the  Blectropoise  would  be  at  Jonesboro,  he 
could  not  be  convicted.  State  t.  Mangum, 
116  N.  0.  9G6.  21  8.  B.  180;  State  v.  Daniel, 
114  N.  G.  823,  19  &  B.  100.  "If  the  false 
pretense  consists  in  words  which  are  ind^- 
nlte  and  uncertain,  the  Jury  is  to  determine 
whether  they  were  intended  to,  and  did,  con- 
v^  a  false  Impression;  the  circumstances 
surrounding  the  transacUon  being  taken  into 
account,  in  determining  that  question.'*  1 
McGlain,  Gr.  Law,  p.  676;  State  v.  Alphhi, 
84  N.  G.  746;  State  v.  Gall,  48  N.  H.  126. 
"If  a  person  by  his  acts  or  conduct  induces 
another  person  to  believe  that  a  fact  is  resJDy 
in  existence,  when  it  is  not,  and  thereby  ob- 
tains money  or  property,  he  comes  within  the 
scope  of  the  statutes  against  false  pretenses.** 
7  Am.  ft  Bug.  Bnc.  Law,  721.   No  error. 


on  N.  C.  584) 

btahs  t.  applb. 

(SoprenBe  Gonrt  of  North  GswJhia.     Dee.  2S, 
1887.) 

CRnmiAL  Law— BvmsHos— Wmrsssss— IirsTBDO 

TIONS— CBUBL  PUNISBXBirTB. 

1.  Any  error  in  admitting  evidence  over  de- 
fendsntrs  objections  is  cured  by  the  subsequent 
withdrawal  of  the  evidence,  and  by  the  Jury  be- 
ing diarged  they  must  not  consider  it,  nor  give 
it  any  weight  whatever,  in  making  up  their  ver- 
dict 

2.  A  party  cross-examining  a  witness  cannot 
object  to  the  answers  because  they  are  unfavor- 
able to  him. 

8.  On  a  trial  for  a  crime,  a  diarge  that  the 
juiy  should  scrutinize  the  testimony  of  defend- 
anrs  father  and  mother  on  account  of  the  rela- 
tionship, but  that,  if  they  believed  the  witnesses 
to  be  credible,  then  they  should  give  their  testi- 
mony as  full  weight  as  that  of  other  witnesses.  Is 
proper. 

4.  Under  Gonst  art  1,  f  14,  providing  that 
punishments  shall  not  be  cruel  and  unusual,  a 
sentence  of  two  years'  Imprisonment  to  be  work* 
ed  on  the  roads,  for  an  unjustifiable  assault  com- 
bined with  robbery,  is  not  excessive. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Adams,  Judge. 
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William  Apide  was  conyicted  of  aaaaoit  and 
batteiy,  and  he  appeals.    Affirmed. 

The  Attorney  General,  for  the  State. 


FUROHBS,  J.  Indictment  for  assault  and 
battery.  The  evidence  tended  to  show  that 
the  defendant  and  two  others  assaulted  the 
prosecuting  witness  while  on  his  way  home 
from  Greensboro;  that  the  prosecuting  wit- 
ness waa  77  years  old,  and  was  trayeling  in 
his  wagon,  when  he  was  attacked  by  the  de- 
fendant and  the  other  two  men;  that  they 
came  out  of  the  bushes  on  the  side  of  the 
road,  and  demanded  his  whisky;  that  they 
beat  him  until  he  was  unconscious,  and  when 
he  came  to  ^consciousness  again  a  pint  or 
whisky  and  $2.60  he  had  when  they  attacked 
him  were  gone;  that  he  was  laid  up  for  a 
month  from  the  Injuries  he  received  from  de- 
fendant and  those  with  him  in  making  this 
assault 

James  Green,  a  witness  for  the  state,  was 
asked  if  he  had  ever  heard  defendant  make 
threats  against  the  prosecuting  witness,  Holt 
This  evidence  was  objected  to,  but  allowed, 
and  defendant  excepted,  and  the  witness  said 
he  had.  But  it  was  afterwards  withdrawn, 
and  the  court  charged  the  Jury  that  th^ 
must  not  consider  it  in  making  up  their  ver^ 
diet  If  this  was  error,  it  seems  to  us  that 
tt  was  cured  by  its  being  withdrawn,  and  by 
the  charge  of  the  court 

The  state  introduced  one  Reese  as  a  wit- 
ness, who  testified  that  he  knew  the  general 
character  of  Mrs.  Bugsby,  a  witness  intro- 
duced by  the  defendant  and  that  it  was  bad. 
The  defendant  on  cross-examination,  asked 
him  what  it  was  bad  for,  and  he  answered 
that  "she  kept  a  bawdy  house."  Defendant 
objected  and  excepted  to  this.  We  fall  to 
see  the  force  of  this  exception.  It  was  his 
own  evidence.  If  the  defendant  goes  fishing 
in  the  8tate*s  waters,  he  must  take  such  fish 
JLE  he  catches. 

The  father  and  mother  of  the  defendant 
were  Introduced  as  witnesses  for  him,  and 
the  court  charged  the  Jury  that  it  was  their 
duty  to  scrutinize  this  testimony,  as  the  wit- 
nesses were  nearly  related  to  the  defendant, 
but  they  could  not  reject  It  on  that  account; 
and  that  after  thus  scrutinizing  their  testi- 
mony, if  they  believed  they  had  sworn  the 
truth,  they  should  give  it  the  same  weight 
as  if  they  were  not  related  to  the  defendant 
This  ruling  has  been  sustained  so  often  by 
this  court  that  we  hardly  feel  called  upon  to 
cite  authority.  State  v.  Boon,  82  N.  0.  637; 
State  V.  HoUoway,  117  N.  0.  730,  23  S.  B. 
168;  State  v.  GoMlns,  118  N.  a  1203,  24  S.  B. 
118. 

The  defendant  objects  and  excepts  to  the 
Judgment  of  the  court  as  being  cruel  and  un- 
usual, and  therefore  unconstitutional.  Const 
art  1,  §  14.  But  it  does  not  seem  to  us  that 
two  years'  Imprisonment,  to  be  worked  on  the 
roads,  for  such  an  assault  as  this  (accompa- 
nied with  robbery),  is  cruel  or  unconstitntion* 


aL  State  v.  Pettie,  80  N.  a  867;  State  t. 
Miller,  94  N.  a  904.  It  may  be,  as  it  appears 
to  us  from  the  evidence,  that  the  defendant 
was  guilty  of  a  higher  offense  than  that  of 
assault  and  batteiy.    Afflnnad. 


cm  M.  C.  M»> 
GILLAM  V.  LIFB  INS.  00.  OF  VIBGINIA. 
(Supreme  Court  of  North  Carolina.    Dec  7, 
1897.) 

OOOim— JORItDIOTIOS— FLSA2>lir<»  Amshdmsit. 

1.  Under  the  Code,  the  demand  for  relief  is 

immaterial  on  the  question  whether  the  amount 
Involyed  is  within  the  jurisdiction  of  the  court 

2.  The  superior  court  has  not  original  jurisdic- 
tion of  an  action  by  a  stockholder  in  an  insnx^ 
ance  company  doing  businesB  as  a  building  and 
loan  association,  against  the  company,  to  recov- 
er an  overpayment  of  interest  on  a  loan,  ^vhere 
the  amount  sought  to  be  recovered  is  less  than 
$200. 

3.  Under  an  allegation  of  overpayment  of  in- 
terest by  mistake,  recovery  cannot  be  had  tar 
the  forfeiture  of  double  the  interest  as  a  penal- 
ty for  usury. 

4.  Where  the  subject-matter  of  an  action  as 
originally  brought  is  not  within  the  Jurisdiction 
of  the  court  the  charge  cannot  be  amended  by 
changing  the  cause  of  action,  and  increasing  Ute 
amount  prayed  for,  so  as  to  bring  it  within  tiie 
jurisdiction. 

6.  An  amendment  of  a  complaint  cannot  be  al- 
lowed where  to  do  so  would  deprive  the  defend- 
ant of  the  benefit  of  the  statute  of  limitatioDaL 
whidi  could  have  been  used  against  an  original 
action. 

Appeal  from  superior  court  Burke  county; 
Greene,  Judge. 

Action  against  the  Life  Insurance  Com- 
pany of  Virginia,  a  company  doing  business 
as  a  building  and  loan  association,  by  T.  J. 
Gillam,  a  stockholder  thereof,  for  the  re- 
coveiy  of  interest  paid  by  mistake.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed,  and  action  dismissed. 

Avery  &  Avery,  for  appellant  8.  J.  Brvtn. 
fdr  appellee. 

CLABK,  J.  It  is  true  that  onder  the  Code 
the  demand  for  relief  is  immaterial,  and  the 
court  will  give  any  Judgment  Justified  by  the 
pleadings  and  proof.  Knight  v.  Honghtal- 
iing,  86  N.  O.  84;  Stokes  v.  Taylor,  101  N. 
0.  dd4,  10  43.  B.  666;  Hood  v.  Sndderth,  HI 
N.  O.  222,  16  S.  B.  397;  Sams  v.  Price,  119 
N.  0.  672,  674,  26  &  B.  170;  Adams  v.  Hsyes, 
120  N.  a  ass,  27  S.  B.  47.  But  «V»on  In- 
spection of  the  complaint  this  action  Is 
brought  to  recover  an  overpayment  of  $132.27 
of  interest  alleged  to  have  been  made  by 
mistake  and  ignorance.  The  referee  correct- 
ly held  that  there  was  no  original  Jurisdic- 
tion of  such  action  in  the  sup^ lor  court 
Holden  v.  Warren,  118  N.  G.  320,  1^  S.  B. 
770.  The  plaintiff  then  sought  to  treat  It 
as  an  action  to  recover  the  penalty  for  usury, 
of  forfeiture  of  double  the  interest  pald« 
Oode,  §  8836,  now  amended  by  Act  1805,  c 
60.  But  upon  an  allegation  of  overpayment 
of  interest  by  mistake,  no  legal  implication 
arises  that  the  plaintiff  is  suing  for  the  for- 
feiture of  double  the  tarterest  and  there  te. 
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notblng  in  the  complaint  from  wliich  it  can 
be  inferrecL  The  amoimt  of  Intereet  paid  ia 
not  even  atated;  only  the  amouit  of  the  oveiv 
pajrment  which  it  ia  claimed  waa  paid  by 
miatake.  In  not  anatoinlng  the  referee  and 
dlamiaalng  the  action,  there  waa  error. 

The  referee  properly  refnaed  leaye  to  amend 
(Code,  I  422)  ao  aa  to  charge  a  canae  of  ac- 
tion for  the  penalty  of  double  the  intereat 
Thia  being  an  entirely  different  canae  of  ac- 
tion^ and  for  a. different  amount,  which  waa 
within  the  Jurisdiction  of  the  auperior  court, 
avch  amendment  would  have  been  **not  to 
dhow,  but  to  confer.  Jurisdiction,"  and  there- 
fore not  allowable  even  under  the  present 
liberal  system  aa  to  amendments.  State  ▼. 
Turner,  96  N.  O.  416,  2  &  E.  51;  King  y.  Dud- 
ley, 113  N.  0.  167,  18  S.  B.  110.  Beaidea, 
to  have  aUowed  it  might  have  had  the  effect 
to  depriye  the  defendant  of  the  benefit  of 
the  defenae  of  the  atatute  of  limitationa, 
which  could  haye  been  used  against  a  new 
«ctlon  brought  for  the  ayowed  purpose  of 
recoyering  the  penalty  for  usury  (Roberts  y. 
Insurance  Go.,  118  N.  O.  429,  24  S.  B.  780); 
add  for  that  reaaon,  alao,  the  amendment 
could  not  be  allowed  (Gill  y.  Young,  86  N.  O. 
S6;  Henderaon  y.  Graham,  84  N.  0.  406; 
Gogdell  y.  Blzum,  69  N.  G.  464;  Ghrlstnuis  y. 
Mitchell,  88  N.  a  685).  The  auperior  court 
had  no  original  Jurisdiction  of  the  cause  of 
aotion  atated  in  the  complaint.  Action  dis- 
miaaed* 

(121  K.  C.  22i) 

BBYAN  et  aL  y.  BLLIS  et  aL 

(Supreme  CJourt  of  North  Ciarollna.     Dec  14, 
1897.) 

HoMUTBAD— FnjHO  Allotmint-Judombht  Liav 
—Limitations. 

1.  Filing  the  allotment  of  a  homestead  with 
the  clerk  of  the  superior  conrt.  with  the  Judg- 
ment roU  of  the  case  in  which  tne  execution  was 
issued,  is  notice  to  all  persons  dealins  with  the 
homesteader;  the  proyisioo  of  Gode,  |  604.  that 
the  allotment  ihall  also  be  filed  in  the  office  of 
the  raster  of  deeds  being  merely  directory. 

2.  Under  BatUe's  Reyisal,  c  55,  |  26,  the  al- 
lotment of  a  homestead  operated  as  a  stay  of 
execution  so  long  as  the  homestead  estate  sub- 
sisted, and  limitations  did  not  begin  to  run 
against  the  lien  of  the  Judgment  unUl  after  the 
homestead,  estate  was  extinguished.  The  Gode 
taldng  effect  Noyember  1,  1883,  failed  to  bring 
forward  this  section  of  Battle's  Revieal,  but 
Act  1885,  c  359,  enacts  a  similar  proTision. 
H^d,  that  the  limitations  did  not  begin  to  run 
against  the  lien  of  a  Judgment  entered  in  1872 
against  a  homesteader  until  November  1,  1883, 
and  was  preyented  again  by  Act  1885,  c.  859, 
and  the  lien  then  continned  until  the  homesteaa 
estate  expired. 

Glaric,  J.,  dissenting. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Robinson,  Judge. 

Action  by  Samuel  Beran  and  others  against 
O.  L.  Ellis,  as  administrator,  etc.,  and  others, 
to  subject  the  homestead  of  Speed  to  the  pay- 
ment of  a  Judgment  Defendants  had  Judg- 
ment, and  plaintiffs  appeal.    Reversed. 


<k  14.  Cooke,  for  appellants.  F.  8.  SpruUl, 
W.  hL  Person,  and  Shepherd  4k  Busbee,  for 
appellees. 

MONT<K>MBIBY,  J.  At  the  tell  term,  1873, 
of  Fcanklin  superior  court,  Samud  Bevan,  Wil- 
liam A.  Williams,  and  Edgar  MiUler,  trading 
under  the  firm  name  of  Samuel  Bevan  A;  Co., 
obtained  a  Judgment  against  B,  A.  Speed  for 
mon^  and  costs,  and  under  an  execution  ia« 
sued  on  the  Judgment,  retumahle  to  the  spring 
term,  1873,  of  that  court,  the  sheriff  had, 
thxough  appralserB,  the  homestead  of  the  de» 
f  endant  allotted  to  >him.  The  allotment  em- 
braced the  whole  of  the  debtor's  real  estate, 
and  was  returned  by  the  sbeilff  to  the  clerk 
of  the  court  soon  after  it  was  made^  and  it 
was  filed  <by  the  deiic  art  that  time  in  the 
Judgment  rcHl  in  the  caae,  where  n  has  been 
eyer  since.  The  derk  of  the  court,  howeyer, 
did  not  send  a  certified  copy  of  the  bome* 
stead  return  to  the  register  of  deeds,  nor  was 
the  same  registered  mitU  after  the  commence- 
ment of  this  aotion.  The  defendant  home- 
steader is  dead;  his  widow  owns  a  homestead 
in  her  own  right;  and  the  youngest  child  is 
more  than  20.  years  old;  and  Edgar  Miller, 
aa  surylTing  partner  of  the  original  plain- 
tiffs, brought  this  action  on  the  7101  day  of 
January,  1896,  to  sin>Ject  the  homestead  to 
the  payment  of  the  Judgment  of  1872  as  a 
first  lien.  Hie  defendants  dalm  titie  to  the 
Und,  which  was  the  h<xne8tead,  under  mesne 
conveyances,  set  up  in  thehr  seyeral  answers, 
back  to  deeds  from  Speed  and  wife  of  dates 
1876,  1877,  1878,  and  aver  ^Siat  they  bought 
without  notice  of  the  allotment  of  the  home- 
stead, the  allotment  not  having  been  regis- 
tered in  the  office  of  the  register  of  deeds. 

Two  questions  are  presented  in  the  record 
for  our  decision.  The  first  ia  whether  H  is 
necessary  to  have  the  appraiser's  return  of 
the  allotment  of  the  homestead  registered  in 
the  office  of  the  register  of  deeds  of  the  coun- 
ty in  which  the  homestead  is  situated,  and  al- 
so to  have  it  filed  in  the  Judgment  roll  of  the 
action  in  which  the  Judgment  was  had.  In  or> 
der  to  make  the  Judgment  lien  valid  and  bind- 
ing on  the  homestead  until  the  homestead  es- 
tate shall  exphre;  and  the  secimd  is  whether 
the  lien  of  a  Judgment  procured  in  1872,  tiie 
homestead  havbig  been  duly  allotted,  contin- 
ues only  during  the  10  years  nest  after  the 
rendition  of  the  Judgment,  or  wh^her  it  lasts 
during  the  continuance  of  the  homestead  es- 
tate. We  will  now  take  up,  in  order,  the  dis- 
cussion of  the  first  queation.  Code,  |  504^ 
which  is  section  4  of  chapter  187  of  the  Laws 
of  1868-69,  requires  that  '*tbe  appraisers  shall 
then  make  and  sign, In  the  presence  of  the  of- 
ficer a  return  of  their  proceedings,  setting 
forth  the  property  exemption,  which  shall  be 
returned  by  the  officer  to  the  clerk  of  the 
court  for  the  county  in  which  the  homestead 
is  altuated  and  filed  with  the  Judgment  roll 
in  the  action,  and  a  minute  of  the  same  en- 
tered on  fhe  Judgmeit  docket,  and  a  certified 
copy  thereof  under  the  hand  of   the  derk 
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shall  t)e  registered  In  the  office  d  the  leglster 
<<  deeda  for  the  ooumy.  •  •  •"  The  de- 
fendants' couikael  c(ted  the  case  of  Smith  ▼. 
Hnnt,  68  N.  O.  482,  as  an  authority  for  me 
Iltflapensable  necessity  of  the  registration  in 
tlie  office  of  the  register  of  deeds  of  the  home- 
stead allotment  and  retnm.  That  case  did 
not  present  that  point.  There  the  homestead 
and  personal  property  exemptions  appeared  to 
have  been  allotted  and  appmlsed  by  petition 
before  a  justice  of  the  peace,  and  the  only 
point  presented  arose  upon  the  complete  fail- 
ure of  the  return  to  show  a  descriptlYe  list 
of  the  personal  property  which  was  set  apart 
as  the  personal  property  exemption  of  the 
debtor.  The  return  of  the  appraisement  and 
allotment  had  been  duly  registered,  but  be- 
cause of  a  lack  of  description  of  the  personal 
property  in  the  allotment  the  proceeding  was 
In  that  case  held  yoid  by  this  court  Regis- 
tration in  the  office  of  the  register  of  deeds 
is  clearly  indlspeusable  in  cases  where  the  al- 
lotment of  the  homestead  exemption  is  made 
on  tiie  petition  of  the  homesteader,  as  was 
the  case  in  Smith  ▼.  Hunt,  supra,  for  the  rea- 
son that  there  is  no  other  method  which  could 
reasonaUy  give  notice  of  the  allotment.  In 
Gully  ▼.  Ck)le,  96  N.  O.  447,  1  S.  B.  '620,  the 
Judge  who  deliyered  the  opinion  for  the  court 
said:  "The  report  of  the  allotment  or  ap- 
praisal, wliether  masde  by  the  sheriff  and  the 
appraisers  simply,  or  by  'confirmation  of  the 
superior  court  In  term  time,  is  required  to  be 
registered,  the  object  being  to  give  notice," 
etc  We  do  not  understand  that  language  to 
mean  that,  where  the  report  of  the  allotment 
of  the  appraisers  has  been  filed  with  the  Judg- 
ment roll,  a  failure  to  register  the  same  in  the 
register's  office  would  make  the  allotment 
void.  That  pohit,  however,  was  not  raised 
in  Gully  v.  Cole,  supra,  and  the  declaration  of 
the  judge  was  purely  a  dictum,  If  it  can  be 
construed  into  meaning  that  registration  was 
absolutely  necessary  to  the  validity  of  the  al- 
lotment and  to  the  attachtaig  of  the  lien  un- 
der the  Judgment,  where  the  return  of  the  ap- 
praisers had  been  filed  with  the  Judgment  roll 
in  the  action.  The  only  question  before  the 
court  In  the  last-mentioned  case  was  whether 
a  homestead  could  be  reallotted  in  different 
proceedings  without  proof  of  fraud  or  other 
irregularities.  The  object  of  the  law  In  re- 
quiring the  return  of  the  appraisers  to  be 
ffied  with  the  Judgment  roll  in  the  action  and 
registered  In  the  office  of  the  register  of 
deeds  is,  of  course,  to  give  sufficient  notice  to 
all  persons  who  may  have  transactions  with  a 
debtor  concerning  the  land  embraced  in  the 
homestead  that  there  is  or  ^as  an  incum- 
brance by  Judgment  lien  upon  it,  which  would 
continue  until  the  expiration  of  the  home- 
stead estate,  unless  sooner  discharged  by  pay- 
ment The  object  of  the  notice  is  not  to  in- 
form the  creditors  of  the  homesteader  that 
the  homestead,  after  it  is  allotted,  cannot  be 
sold  under  execution  for  his  debts,  because 
the  creditors  are  presumed  to  know  that  that 
was  so  even  before  the  homestead  Is  allotted. 


We  are  of  the  opinion  that  the  requirements 
of  the  law  are  sufficiently  complied  with 
wherever  it  appears  that  the  return  of  the 
appraisers  of  the  allotment  is  filed  in  the  Judg- 
ment roll  In  the  action*  The  law  (section  bfA 
of  the  Code)  requires  the  return  of  the  ap- 
praisecs  to  be  ffied  with  the  Judgment  roll 
in  the  action,  and  compliance  with  that  re- 
quirement is  constructive  notice  to  all  who 
may  have  dealings  with  the  homesteader  con- 
cerning the  homestead  estate;  and  all  such 
persons  must,  at  their  peril,  examine  the  Judg- 
ment roll,  and  all  that  It  contains.  If,  upon 
such  examination  of  the  Judgment  roU,  the  re- 
turn of  the  appraisers  is  found  thare,  then 
there  is  no  need  to  examine  the  registry  in 
the  office  of  the  register  of  deeds.  The  de- 
fendants in  this  action,  if  they  had  examined 
the  Judgment  roll  in  Beavan  v.  Speed,  74  N. 
O.  544,  would  have  found  the  appraisers*  re- 
turn of  the  allotment  of  the  defendant's  home- 
stead. 

We  will  now  discuss  the  other  question*-^ 
whether  the  lien  of  a  Judgment  procured  in 
1872,  the  homestead  having  been  duly  al- 
lotted, continues  only  during  the  10  years 
next  after  the  rendition  of  the  Judgment  or 
whether  H  lasts  during  the  continuance  of 
the  homestead  estate.  There  have  been  nu- 
merous decisions  of  this  court  from  McDon- 
ald V.  Dixon,  85  N.  0.  248,  in  which  Judg- 
ments have  been  considered  Hens  upon  the 
homestead  until  the  homestead  estate  shall 
expire,  wherever  the  homestead  has  be^i 
actually  allotted  under  such  judgments 
docketed.  In  Mebane  v.  Layton,  ^  N.  G. 
396,  the  court  said:  "But  the  statute  (Bat- 
tle's Revisal,  c.  55,  S  26)  in  force  at  the  time 
of  the  supposed  sale  (about  1881)  forbids  in 
terms  the  levy  and  sale  under  execution  for 
any  debt  of  the  reversionary  interest  in 
lands  included  in  a  homestead  until  after 
the  termination  of  the  homestead  Interest  it- 
self. The  purpose  of  this  act  was  not  to 
enlarge  the  homestead,  or  to  deprive  the 
creditor  of  the  estate  or  property  after  the 
homestead  right  should  be  at  an  end;  but 
It  was  to  have  the  property  preserved,  and 
the  right  of  the  creditor  to  have  the  same 
sold  postponed  until  it  might  be  sold  for  its 
reasonable  value."  That  language,  beyond 
question,  shows  that  the  court  wrae  of  the 
opinion  th»t  the  effect  of  the  statute  (Bat- 
tle's Revisal,  c.  55,  |  26),  when  the  require- 
ments of  the  law  as  to  the  actual  allotment 
of  the  homestead  had  been  complied  with, 
was  to  continue  the  lien  of  the  Judgment 
beyond  10  years,  and  until  the  homestead 
estate  had  expired.  The  same  idea,  in  lan- 
guage as  clear,  is  expressed  In  Morton  v. 
Barber,  90  N.  C.  399;  Rankin  v.  Shaw,  94 
N.  a  406.  In  Wilson  v.  Patton,  87  N.  a 
318,  the  homestead  was  not  set  apart  be- 
cause some  of  the  Judgments  were  recover- 
ed upon  notes  dated  prior  to  the  1st  Janu- 
ary, 1868,  and  the  whole  land  was  sold  with 
the  debtor's  consent  This  court  held,  as 
to  the  distribution  of  the  proceeds  of  the  sale. 


N.C.) 


BEYAK  T.  ELLIS. 


47b 


tbAt,  after  the  executions  which  had  been 
issued  on  the  judgments  obtained  on  debts 
due  before  January,  1868,  should  be  paid, 
the  homesteader  should  be  entitled  to  r»- 
ceiTe  the  balance  (not  to  exceed  $1,000),  but 
to  hold  it  only  during  his  life,  the  remainder 
to  be  subject  to  the  lien  of  the  judgment  as 
if  it  was  land,  upon  his  giving  bond  and  se- 
curity to  secure  the  return  of  the  amount, 
upon  his  death,  to  be  applied  to  such  judg- 
ment or  judgments  as  should  remain  unsat- 
isfied, according  to  priority  of  docketing. 
In  Vanstory  t.  Thornton,  112  N.  a  196,  17 
8.  B.  566,  a  distribution  of  funds  arising  as 
In  the  case  of  Wilson  v.  Patton,  supra,  was 
ordered  by  this  court,  the  court  recognizing 
the  continuation  of  the  lien  of  the  judg- 
ment, when  the  allotment  had  been  made 
according  to  law,  until  the  expiration  of  the 
homestead  estate.  In  Jones  y.  Britton,  102 
N.  a  166,  9  S.  B.  664,  the  court  said:  'The 
Urtter  [the  creditor],  when  the  exemption 
from  sale  is  over,  should  find  the  properly 
not  exhausted  and  rendered  valueless,  but 
substantially  as  it  was  when  the  exemption 
began.  •  •  •  The  law  expressly  gives  the 
judgment  creditor  a  lien  on  the  homestead. 
This  lien  Is  not  meaningless  and  nugatory. 
It  Implies  that  the  creditor  shall  have  the 
property  devoted  to  the  satisfaction  of  his 
judgment  debt  as  far  as  will  be  necessary, 
when  and  as  soon  as  the  exemption  of  It 
from  sale  shall  be  over.  In  Rogers  v.  Kim- 
sey,  101  N.  O.  560,  8  S.  E.  159,  the  court  said: 
«rrhis  legislation  [Acts  1885,  c.  359]  recog- 
nizes the  existence  of  the  lien  upon  the  land 
subject  to  exemption  for  the  limited  period, 
and  the  right  to  enforce  which  m  an  appro- 
priate manner  arises  at  ite  expiration."  In 
Stem  V.  Lee,  115  N.  a  426,  20  S.  B.  786,  the 
court  said,  in  speaking  of  judgment  creditors 
where  the  homestead  had  been  duly  allotted: 
'OSy  the  law  they  are  given  a  lien.  The  lien 
continues  in  force,  notwithstanding  the  debt- 
or's conveyance,  unimpaired  by  the  law.  The 
enforcement  of  their  liens  by  sale  is  post- 
poned until  the  determination  of  the  home- 
stead right**  It  is  true  that  the  code  com- 
missioners failed  to  bring  forward  in  the 
Code  section  26,  c.  55,  of  Battle's  Revisal, 
and  this  court  held,  in  Cobb  v.  Halybur- 
ton,  92  N.  a  652,  that  that  statute  "ceased 
to  operate,  because  it  was  not  brought  for- 
ward, on  and  after  the  1st  of  November, 
1883  [the  date  when  the  Code  went  into  ef- 
fect], when  the  statute  of  limitations  again 
began  to  run  for  the  protection  of  the  debt- 
or's estate  against  the  judgment''  But  the 
general  assembly  of  1885  restored  the  lien 
of  judgmento  on  the  homestead  estate,  and 
provided  In  chapter  859  of  the  Acte  of  that 
session  that  the  statute  of  limitations  should 
not  run  against  any  paymento  (judgmento) 
during  the  existence  of  such  homestead. 
When  the  statute  (Battle's  Revisal,  c.  55,  I 
26)  was  repealed  by  the  failure  of  the  code 
commissioners  to  bring  it  forward  into  the 
Code,  the  lien  of  the  judgment  in  the  case 


before  as  was  complete,  the  stetute  of  lim- 
itations having  run  against  It  only  for  about 
two  years,  when  the  act  of  1885,  as  we  have 
said,  prevented  again  the  running  of  the 
statute  of  limitations  against  It  during  the 
existence  of  the  homestead  estate.  The  in- 
teresting question  as  to  the  restoration  of 
the  lien  of  judgmento  against  the  home- 
stead, so  fully  discussed  In  Leak  v.  Qay,  107 
N.  a  468^  12  a  B.  312,  need  not  be  consid- 
ered here,  for  It  does  not  arise,  the  judgment 
lien  in  the  case  before  us  never  having  ex- 
pired. There  Is  error  in  the  ruling  of  the 
court  below.    New  trIaL 

CLARK,  J.  (dissenting).  I  concur  with 
the  view  that  it  is  sufficient  that  the  return 
of  the  allotment  of  the  homestead  is  filed  in 
the  judgment  rolL  The  homestead  being, 
by  the  terms  of  the  constitution,  ''exempt 
from  the  sale  under  execution"  against  the 
"owner  and  occupier^  thereof,  the  home- 
stead right  is  merely  a  cessat  executio,  and 
hence  the  proper  place  to  file  the  allotment 
is  in  the  judgment  roll.  It  is  true  that  the 
Code  (section  504)  further  requires  the  allot- 
ment to  be  registered,  but,  as  the  court  In 
this  case  holds,  this  latter  is  merely  direct- 
ory. It  would,  on  the  contrary,  be  manda- 
tory if  the  homestead  was  an  estate.  Acte 
1885,  c.  147.  It  was  held  an  estete  in  Adri- 
an V.  Shaw,  82  N.  C.  474,  which  was  sus- 
tained by  a  bare  majority  in  Stem  v.  Lee, 
115  N.  C.  432.  20  S.  E.  736;  but  that  it  is  a 
mere  determinable  exemption  has  been  held 
by  a  unanimous  court  in  Fleming  v.  Gra- 
ham, 110  N.  C.  374,  14  S.  B.  922,  and  inci- 
dentally in  Allen  v.  Bolen,  114  N.  C.  560,  18 
8.  B.  964.  It  is  also  recognized  as  "a  mere 
stay  of  execution,  nothing  more,"  by  Shep- 
herd, J.,  in  Jones  v.  Britton,  102  N.  C,  on 
page  180,  9  S.  B.  558;  by  Bynum,  J.,  In 
Bank  v.  Green,  78  N.  C.  247;  and  in  other 
cases  cited  In  Thomas  v.  Pulford,  117  N.  C, 
at  page  679,  28  S.  B.  638.  In  the  latter  case, 
which  is  the  last  declaration  of  the  court  on 
this  importent  subject,  the  majoritv  of  the 
judges— 'three  out  of  five"— held  that  "the 
homestead  is  not  an  estate,  but  a  determin- 
able exemption."  Montgomery,  J.,  at  page  682, 
117  N.  C,  and  at  page  639,  23  8.  B.;  Avery,  J., 
at  page  68S,  117  N.  C.,and  at  page  640, 23  S.  B.; 
and  Clark,  J.,  at  page  678,  117  N.  0.,  and  at 
page  637,  28  S.  B.  Adhering  to  this  last  ex- 
position of  the  court  upon  this  much  debated 
subject,  it  is  clear  that,  upon  the  homestead- 
er ceasing  to  "own  and  occupy"  the  allotted 
land,  the  exemption  as  to  it  ceased  and  de- 
termined, just  as  if  be  had  removed  out  of 
the  state.  Fulton  v.  Roberto,  113  N.  0.  421, 
18  S.  B.  510.  It  would  seem,  therefore,  un- 
der the  ruling  of  the  majority  in  the  last  case 
on  the  subject,  that,  "the  determinable  ex- 
emption" having  ceased  by  the  conveyance 
of  the  realty  by  the  homestoader,  in  the 
mode  required  by  the  constitution  (article  10, 
8  8),  "by  deed  with  privy  examination  of  the 
wife,"  all  right  to  exemption  ceased  with 
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that  deed,  and  the  judgment  creditor  had  the 
right  to  enforce  his  lien.  Without  further 
citation,  reference  to  made  to  Thomas  t.  Fnl- 
ford,  117  N.  0.,  at  page  678,  23  S.  B.  637; 
Stem  y.  Lee,  115  N.  O.,  at  pages  438-447,  20 
8.  E.  736;  and  Vanstory  t.  Thornton,  112  N. 
O.,  at  pages  211-223,  17  8.  B.  569.  The  two 
last  citations  are  to  dissenting  opinions,  It  to 
tme,  but  they  follow  the  nnanimous  decision 
In  Fleming  y.  Graham,  110  N.  0.  874,  14  S. 
B  922,  and  are  supported  by  the  reasoning 
of  the  majority  of  the  conrt  In  Its  last  enun- 
ciation in  Thomas  y.  Fulford,  supra.  The 
exemption  from  execution  haying  ceaaed  up- 
on the  conyeyance  of  the  allotted  homestead 
by  the  husband  and  wife  with  her  prlyy  ex- 
amination, the  Judgment  creditor  should  haye 
taken  stepe  to  enforce  his  lien.  Not  haying 
done  80,  hto  lien  expired  in  10  years  thereaft- 
er, and  the  purchaser  holds  the  realty  freed 
from  the  judgment  -lien.  I  think  the  Judg- 
ment should  be  affirmed,  but  not  for  the  rea- 
sons gfyen  by  the  court  below. 


(121  N.  C.  61i) 

MORGANTON  MANUPG  00.  y.  OHIO  R.  A 

0.  RY.  CO. 

(Supmae  Court  of  North  Garolliia.     Dec.  H 

1897.) 

Dauaowd  GK>od8— Lxabilitt  op  Carribiu 

1.  Where  a  box  of  goods  is  shipped  over  sey- 
eral  connectlog  lines,  and  the  terminal  line  re- 
ceives the  box  in  apparently  good  condition,  and 
marks  the  bill  of  lading  "O.  K.,"  and  the  goods 
are  found  to  be  damaged  at  the  end  of  the  line, 
a  rebuttable  praramption  to  raised  that  the  dam- 
age occurred  on  that  Ime. 

2.  If  the  condition  of  the  content^  of  a  box  of 
goods  to  unknown  to  a  railroad  company,  who  re- 
ceives such  box  for  shipment,  a  faimre  to  guard 
against  liability  for  the  condition  of  such  goods, 
by  examination  or  stipulation,  is  negligence. 

Appeal  from  superior  court,  McDowell  coun- 
ty; Greene,  Judge. 

Action  by  the  Morganton  Manufacturing 
Company  against  the  Ohio  River  &  Charleston 
Railway  Company.  Judgment  for  philntlff, 
and  defendant  appeato.    Affirmed. 

P.  J.  Sinclair,  for  appellant  8.  J.  Brwln 
and  E.  J.  Justice,  for  appellee. 

FAIRCLOTH,  C.  J.  A  box  of  ptote  glass 
was  shipped  from  New  York  City  to  Marion, 
N.  C.  The  Penni^lvanto  Railroad  Company, 
the  Initial  carrier,  received  and  transferred  the 
case  to  the  Norfolk  A  Western  road  at  Hagers- 
town.  Then  the  car  containing  the  box  was 
transferred  at  Roanoke  to  the  Cape  Fear  & 
Yadkin  Valley  roful,  and  by  them  brought  to 
the  Seaboard  Air  Line  road,  at  Sanford,  with 
the  seal  of  the  totter  on  the  car  at  Shelby,  N. 
C.  At  that  ptoce  the  agent  of  the  defendant 
broke  the  seal,  and  checked  off  the  contents  of 
the  car  on  the  waybill,  and  examined  the  box, 
and  found  It  hi  apparent  good  order.  He  said 
In  hto  testimony  that  there  were  no  marks  of 
rough  usage  on  the  outside  of  the  box;  that  be 
took  a  copy  of  the  waybill,  and  dellyered  It  to 
the  defendant's  oonductmr,  who  cartted  the  car 


and  copy  of  the  waybill  to  Marion;  and  thai 
he  (the  agent)  marked  the  waybill  **0.  K.**; 
atoo,  that  he  did  not  examine  the  contents  of 
the  box,'  and  that  hto  company  did  not  require 
hhn  to  give  a  receipt  for  freight  transferred  to 
defendant  frQm  connecting  lines.  The  defend- 
ant's agent  at  Marion  testified  that  he  leoeiyed 
the  box,  and  that  the  i^ass  was  not  damaged 
In  taking  It  off  the  car,  .nor  while  It  was  In  the 
depot  at  Marion;  that  10  days  thereafter  he 
and  ptointUTs  agent  opened  the  box,  and  found 
the  glass  badly  damaged.  A  contractor  and 
builder  examined  the  box,  and  said  It  must 
have  fallen  and  struck  sometUng  hard,  causing 
the  break  In  the  glass.  The  agent  of  the  first 
carrier,  at  New  York,  sent  a  bill  of  ladbig  with 
the  padcage,  stamped  on  Its  face  "Released," 
and  gave  a  receipt  for  the  box  'in  apparent 
good  order  (contents  and  condition  of  contents 
unknown),  to  be  transported  to  and  deUrered 
at  the  regular  freight  statlcm  of  the  company 

at  1  subject  to  all  the  CQndltkms,"  etc, 

among  which  were  these  words:  ''No  canter 
shall  be  Uable  for  loss  or  damage  not  occurring 
on  Its  own  road  or  Its  portion  of  the  throogfa 
route,"  etc  Thto  action  to  agahist  the  ter- 
minal carrier.  The  defendant  contends  that  It 
to  not  liable  unless  It  be  shown  tiiat  the  dam- 
age occurred  on  Its  line,  and  that  there  la  no 
evidence  that  that  was  so. 

We  understand  "released"  to  means  exemp- 
tion from  the  common-tow  Uablllty  as  an  In- 
surer. It  seems  to  be  agreed  that  "O.  K«" 
means  "all  right,"  or  "In  good  condition.** 
Baxter  y.  ElUs,  111  N.  a  124,  16  8.  B.  088. 
It  must  be  admitted  that  the  present  s/stem  of 
rapid  transit,  consisting  of  through  lines,  con- 
necting lines,  assoctoted  Unes,  and  the  Uke, 
makes  It  difficult  In  some  cases  to  tocate  tiie 
line  on  which  the  damage  occurs;  and  it  would 
seem  practicabto  for  the  interested  line  to 
make  some  arrangement  for  their  own  boieflt 
and  the  public  convenience  by  proratinic  tiie 
freight  charges,  and  atoo  the  damages,  when 
they  cannot  be  located,  and  therd>y  avoid  the 
inconvenience  of  actual  Inspection  at  every 
transfer,  which  would  not  be  only  Inconyeo- 
lent  and  cause  much  detoy,  but  serious  loss  to 
the  consignee.  Thto  case  illustrates  the  diffi- 
culty. The  glass,  being  very  thick,  could  not 
have  been  broken  without  a  seyere  Jar;  and, 
looking  at  the  evidence,  it  to  scarcely,  possible 
to  see  where  or  how  it  occurred.  The  case 
does  not  fall  withhi  the  principle  <tf  Bocky 
Mount  Mllto  y.  WUmlngton  A  W.  R.  Co.,  119 
N.  C.  683,  25  S.  B.  854,  where  it  was  held  that 
the  assoctoted  companies  were  partners,  and 
each  one  liable  for  the  negligence  of  either 
of  the  other  lines.  We  are  not  required  to 
discuss  the  Uablllty  of  the  other  lines  which 
hilndled  the  package  of  glass.  The  first  dis- 
covery of  damage  was  when  the  goods  were  at 
the  terminal  point  of  the  defendant's  line. 

A  bill  of  todlng  to  something  more  than  a 
simple  receipt.  It  to  a  receipt  and  a  contract 
As  a  contract.  In  which  the  carrier  agrees  to 
transport  and  deliyer  the  goods  to  the  consignee 
upon  the  terms  and  conditions  specified  m  the 


N.C.) 


CALDWELL  y.  MOBGANTOK  MAKT7P*G  CO. 


475 


instmment,  It  te  a  merger  of  prior  and  coa- 
temporaneons  agreements  of  the  parties,  and, 
being  In  writing,  cannot  be  explained  by  parol 
evidence,  and  thereby  change  its  legal  im- 
port, in  the  absence  of  frand  or  mistake.  It 
also,  by  the  terms  of  the  writing,  as  in  this 
case,  exdndes  the  common-law  liability  of  the 
carrier,  becanse  it  is  a  special  contraict,  gov- 
emed  by  its  own  limitations.  The  bin,  as  a 
receipt,  is  an  acknowledgment  of  the  quantity, 
character,  and  (Condition  of  the  articles  delly- 
ered  and  receired,  and,  as  such,  may  be  ex- 
plained, varied,  or  contradicted  like  other  re- 
ceipts. This  exemption  from  the  common-law 
liability  may  be  enforced,  if  it  be  Reasonable, 
and  does  not  Involve  exemption  from  negli- 
gence. Ray,  Neg.  Imp.  Duties,  pp.  03-95; 
Pollard  V.  Vinton,  106  U.  S.  T;  Elliott,  R.  R.  | 
1416. 

The  defendant's  agent  having  received  the 
box  apparently  in  good  condition,  and  marked 
the  bill  of  lading  "O.  K.,"  was  an  adoption  of 
the  terms  and  conditions  specified  in  writing 
by  the  initial  carrier,  and  these  facts  raise  a 
rebuttable  presumption  that  the  damage  oc- 
curred thereafter.  The  defendant  endeavored 
to  meet  and  overcome  this  presumption  with 
evidence,  and  went  to  the  Jury  with  his  evi- 
dence. The  court  charged  the  jury  that,  among 
connecting  lines,  the  carrier  in  whose  hands  the 
property  is  found  damaged  is  presumed  to 
have  caused  the  damage,  and  that  the  burden 
to  upon  the  defendant  to  rebut  this  presump- 
tion, and  satisfy  the  Jury  that  the  glass  was 
not  damaged  in  its  possession.  In  response  to 
the  inquiry  of  the  jury,  the  court  charged  them 
that,  if  the  condition  of  the  contents  was  un- 
known to  the  defendant,  liability  could  have  been 
guarded  against  by  examination  or  stipulation, 
and  that  failure  to  do  so  was  negligence.  This, 
we  think,  was  correct,  according  to  the  author- 
ities and  the  facts.  The  instructions  asked  for 
by  defendant  were  not  suited  to  the  factp,  and 
Ignored  the  presumption  just  pointed  out,  and 
were  properly  refused.  It  has  been  held  that 
the  stipulation  above  stated  is  a  reasonable 
one,  and  consistent  with  public  policy.  Phlfer 
V.  Railroad,  89  N.  C.  311.  It  has  also  been 
held  by  this  court  that,  If  the  contents  and 
their  condition  be  unknown,  liability  may  be 
avoided  by  examination  or  by  a  stipulation, 
and  that  it  is  negligence  in  a  receiving  line  not 
to  observe  these  precautions.  Dixon  v.  Rail- 
road, 74  N.  O.  688. 

Affirmed* 


(in  N.  C.  889) 
OALDWBLL  v.  MOROANTOT^f  MANTJIfO 
(X). 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1897.) 

CoRPOBATiONS— Deeds  — SsAL—PROor  of  Bxa- 
oution—Tr  ESP  A88— Title— In  ju  NO- 
TION—EviDHNOE, 
1.  Both  at  common  law  and   under  Code,  | 
685,  requiring  deeds  executed  by  corpoTBtions  to 
be  attested  by  the  secretary  with  the  corporate 
seal,  a  deed  executed  in  the  corporate  name  by 


(he  president,  or  by  the  uresident  and  other  i 

bars,  without  tndh  seal,  is  not  competent  evi- 
dence of  title  in  the  grantee,  although  the  word 
"seal"  occurs  after  the  signatures  of  the  persons 
signing. 

2.  Tne  recital  In  a  deed  by  a  corporation  that 
it  was  executed  in  pursuance  of  an  order  of  the 
board  of  directors  dispenses  with  the  necessity  of 
proving  the  action  of  the  board  otherwise  man 
bj  the  deed  itself. 

8.  Where  d^endant  in  trespass  pleads  owner* 
■hip,  a.  deed  executed  to  him  in  o<Mrrection  of 
former  defective  deeds  is  properly  rejected  as  ev- 
idence of  title,  If  the  trespass  occurred  before  the 
execution  of  the  corrected  deed,  although  after 
delivery  of  the  defective  instruments. 

4.  "miere,  in  an  action  for  trespass,  nlaintifl 
prayed  for  an  injunction,  a  deed  to  defendant, 
executed  after  the  trespass,  should  have  been 
considered  by  the  court  In  determining  the  right 
to  injunction. 

Appeal  from  superior  court,  Burke  coud- 
ty; .  Robinson,  Judge. 

.  Action  by  Dennis  Caldwell  against  the  Mor- 
ganton  Manufacturing  Company  for  damages 
for  trespass.  From  a  Judgment  for  plalntUT, 
defendant  appeals.    Affirmed  In  part 

5.  J.  Ervin,  for  appellant  -  Avery  &  Avery, 
for  appellee. 

MONTGOMERY,  J.  This  action  was  com- 
menced to  recover  damages  for  an  alleged 
trespass  by  the  defendant  company  upon  the 
lands  of  the  plaintiff,  the  trespass  in  the  lan- 
guage of  the  complaint  being  **for  the  enter- 
ing upon  and  breaking  of  his  dose  by  defend- 
ant, the  digging  up  of  his  land,  and  the 
building  of  a  dam  thereon  for  the  purpose  of 
running  water  across  the  land,  to  be  used 
by  defendant  in  operating  a  brickyard.*' 
The  defendant  denied  the  Injury  and  the 
trespass,  and  claimed  to  be  the  absolute 
owner  of  the  easement  In  the  land  conveyed 
by  Walton  to  the  asylum.  On  the  15th  of 
March,  1886,  f,  G.  Walton,  in  consideration 
of  $50,  conveyed  by  deed  to  the  Western 
North  Carolina  Insane  Asylum  the  full  and 
free  use  of  the  water  of  a  certain  branch 
running  through  a  tract  of  land  belonging  to 
the  grantor  in  the  county  of  Burke,  with  full 
power  on  the  part  of  the  grantee  and  its  as- 
signs to  enter  upon  the  lands  conveyed,  to 
convey  from  the  branch  such  an  amount  of 
water,  by  pipes,  ditches,  or  otherwise,  over 
and  through  the  lands  to  a  brickyard  belong- 
ing to  the  grantee,  as  might  be  necessary  for 
manufacturing  brick  at  the  brickyard.  The 
plaintiff  in  this  action  received  from  Walton 
a  deed  dated  June  27,  18d5,  for  part  of  the 
above-described  tract  of  land  over  which  the 
easement  in  the  nature  of  the  waterway  was 
granted,  the  deed  containing  a  provision  in 
these  words:  "Subject  to  the  right  hereto- 
fore made  to  the  Western  North  Carolina 
Insane  Asylum  to  convey  the  water  over  said 
land."  As  evidence  of  title  and  ownership 
of  the  easement,  the  defendant  offered  three 
deeds.  The  first  was  from  the  Western 
North  Carolina  Insane  Asylum  to  S.  McD. 
Tate  and  John  A.  Dickson,  purporting  to  con- 
vey the  easement,  dated  December  10,  1890. 
This  evidence  was  rejected,  and  the  refusal 
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of  his  honor  to  admit  It  Is  the  defendant's 
first  exception.  The  deed  was  executed  in 
the  name  of  the  Western  North  Oarollna  In- 
sane Asylum,  hy  J.  W.  Wilson,  president, 
with  the  word  "seal"  at  the  end  of  the  sig- 
nature. That  was  not  a  good  execution  of 
the  deed,  either  at  common  law  or  under  our 
statutory  proTision.  Ck>de,  |  685  (concern- 
ing the  manner  of  the  execution  of  deeds  by 
corporations).  That  deed  was  simply  the 
personal  act  of  the  president  Clayton  t. 
Cagle,  07  N.  O.  800,  1  8.  B.  523. 

The  next  deed  offered  was  from  the  State 
Hospital  (the  changed  name  of  the  Western 
North  Carolina  Insane  Asylum)  to  Tate  and 
Dickson,  purporting  to  convey  the  easement, 
dated  May  7,  1882.  That  deed  was  rejected, 
and  its  rejection  constitutes  the  second  ex- 
ception of  the  defendant  It  ought  not  to 
have  been  received  as  evidence,  for  the  rea- 
son that  there  was  an  attempt  to  comply 
with  section  685  of  the  Code,— the  law  then 
in  force,— and  a  failure  to  do  so.  It  was 
signed  by  the  president  and  two  members  of 
the  company,  but  it  did  not  have  the  com- 
mon seal  of  the  company  attached.  The  ex- 
ecution was  not  good  at  common  law,  for  the 
reason  that  although  signed  by  the  presi- 
dent it  was  not  attested  by  the  secretary  of 
the  company,  with  the  common  seal  affixed. 

The  third  deed  was  one  from  the  State 
Hospital  to  the  defendant  company,  dated 
September  9, 1896,  containing  a  recital  of  the 
first  two  deeds,  and  the  purpose  of  the  gran- 
tor to  convey  the  easement  and  the  fail- 
ure to  do  so  on  account  of  the  faulty  execu- 
tion of  the  deeds  conveying  the  easement 
This  deed  was  signed  by  the  president  of  the 
board  of  directors,  attested  by  the  secretary 
of  the  company,  and  had  the  common  seal 
attached.  Its  execution  was,  therefore,  suf- 
ficient and  valid,  under  section  685  of  the 
Code,  as  amended  by  chapter  96  of  the  Acts 
of  1893.  It  also  contained  a  recital  that  it 
was  executed  in  pursuance  of  an  order  of 
the  board  of  directors.  That  recital  dis- 
pensed with  the  necessity  of  proving  the  ac- 
tion of  the  board  otherwise  than  by  the  deed 
itself.  It  was  rejected  by  his  honor,  how- 
ever, and  properly  rejected  for  the  purposes 
for  which  it  was  offered.  The  easement  was 
conveyed  by  the  deed,  but  the  injury  and 
trespass  occurred  before  the  execution  of 
the  deed.  If  the  defense  of  the  defendant 
had  been  that  it  was  using  this  easement  at 
the  time  of  the  trespass,  as  alleged  in  the 
complaint,  as  the  licensee  of  the  grantor 
State  Hospital,  and  not  as  the  owner  of  the 
easement  in  its  own  right  this  last-men- 
tioned deed,  with  its  recitals,  would  have 
been  competent  evidence  going  to  show  the 
use  of  the  easement  by  the  defendant  with 
the  consent  and  license  of  the  grantor. 

We  need  not  consider  the  special  instruc- 
tions prayed  for  by  the  defendant  for  they 
were  based  upon  the  sufficiency  of  the  legal 
execution  of  the  first  two  deeds.  The  exe- 
cution of  the  deed  of  the  9th  of  September, 


1896,  by  the  State  Hospital  to  the  defendant 
being  properly  made,  and  conveying  the 
easement  mentioned  therein,  ought  to  have 
been  considered  by  his  honor  in  connection 
with  the.  hearing  of  the  injunction.  The 
easement  was  at  that  time  the  property  of 
the  defendant  It  had  a  right  to  use  fit  with 
the  same  privileges  and  rights  attaching  to  it 
under  the  deed  from  Walton  to  the  Western 
North  Carolina  Insane  Asylum,  and  the  in- 
junction ought  to  have  been  dissolved.  The 
Judgment  below  in  respect  to  the  injunction 
is  reversed,  while  the  other  part  is  affirmed, 
liodlfled  and  affirmed. 


(121  N.  C.  272> 
COWLES  V.  COWLES  et  ox. 
(Supreme  Court  of  North  CaroUna.     Dec  14, 
1897.) 

JuDOMBNT— Dsr^uuT  ^  Sbttiitg  Asidc  —  Rrvuw 
OK  Appeal. 

1.  A  Judgment  by  default  will  not  he  set  aside 
on  the  ground  of  excusable  neglect  where  the 
party  failed  to  appear  in  court  and  neglected  to 
mform  his  attorney  of  the  cause  of  his  absence, 
or  as  to  his  ground  of  defense. 

2.  A  refusal  to  set  aside  a  judgment  by  default 
is  a  matter  of  discretion  with  the  judge,  and  not 
reviewable,  unless  it  appears  that  his  discretion 
has  been  abused. 

3.  An  error  in  law  committed  by  a  superior 
court  judge  cannot  be  corrected  by  his  successor, 
but  only  by  an  aopeal  to  the  supreme  court 

4.  Where  an  allegation  in  the  complaint  is  of 
a  snm  certain  expended  by  a  mortgagee  for  taxes, 
to  protect  his  security,  and  the  complaint  is  veri- 
fied, and  no  answer  filed,  the  judgment  is,  proper- 
ly, by  default  final. 

5.  Where  the  allegation  in  the  complaint  is  for 
a  sum  certain,  and  no  inquiry  is  necessary  to  fix 
the  amount  and  a  judgrment  is  given  thereon  for 
default  final,  if  the  allegations  were  not  sufli- 
dent  it  is  an  erroneous,  but  not  an  irregular. 
Judgment 

Montgomery,  J.,  dissenting. 

Appeal  from  superior  court  Alexander  coun- 
ty;   Starbuck,  Ji\dge. 

Foreclosure  by  H.  C.  Cowles,  guardian, 
against  C.  J.  Cowles  and  wife.  Defendants 
appeal  from  an  order  refusing  to  set  aside 
the  Judgment  by  default    Affirmed. 

W.  W.  Barber,  for  appellants.  Armfleid  & 
Turner,  for  appellee. 

CLARK,  J.  This  is  a  motion  to  set  aside  a 
Judgment  by  default  final,  taken  at  a  pre- 
vious term.  The  summons  was  duly  served, 
and  a  verified  complaint  ffied.  The  defendant 
was  represented  by  counsel,  but  filed  no 
answer.  The  plaintiiTs  counsel  stated  he 
would  agree  to  the  allowance  of  time  to  file 
answer  if  defendant's  counsel  would  say  that 
he  had  a  meritorious  defense.  This  he  de 
cllned  to  do,  saying  that  he  had  a  letter  trom 
his  client  stating  he  could  not  attend,  but  not 
informing  him  why  he  could  not  nor  stating 
any  ground  of  defense.  Judgment  final  was 
thereupon  entered.  The  conduct  of  defendant 
was  inexcusable  in  not  giving  his  counsel  in- 
formation on  these  points.  B\«n  now  he 
shows  no  sufficient  excuse  for  his  failure  to 
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do  this,  and  his  bonor  pioperly  refused  to  set 
the  Judgment  aside  f<»r  ezensable  neglect 
Besides,  his  refusal  is  a  matter  of  dlscrettoOt 
and  not  reviewable,  unless  it  appeared  that 
bis  discretion  had  been  abused.  Wyche  t. 
Ross,  119  N.  O.  174,  26  8.  a  878;  Stitb  v. 
Jones,  119  N.  0.  428,  25  8.  B.  1022;  Brown 
r.  Hale,  98  N.  a  188. 

The  defendant  then  insisted  that  the  Judg- 
ment should  be  set  aside  for  irregularity. 
The  pert  of  the  Judgment  alleged  to  be  ir- 
regular is  that  rendered  for  the  cause  of 
action  set  out  in  the  fifth  section  of  the  com- 
plaint, which  avers  '^that  in  addition  to  the 
sums  of  money  due  as  aforesaid,  and  secured 
t^  mortgage,  the  said  Calvin  J.  Cowles  is 
indebted  to  the  plalnUff  hi  the  sum  of  $158UM>, 
to  be  added  to  the  said  sums  secured  by  mortr 
gage,  by  reason  of  the  following  facts*';  and 
here  the  facts  are  set  out,  which  are,  in 
substance,  that  the  land  had  been  sold  for 
taxes  against  the  mortgagor,  and  the  plain- 
tifT  mortgagee,  to  protect  the  mortgaged  prop- 
erty, by  compromise  paid  the  sum  of  $158.60 
to  the  purchaser  of  the  tax  title,  as  otherwise 
(as  he  averred)  his  security  would  have  been 
valueless  and  defeated.  This  was  an  allega- 
tion of  a  sum  certain,  paid  for  the  benefit  of 
the  defendant;  and  the  plaintifT  evidently 
reeled  his  claim  of  indebtedness  upon  the  im- 
plied promise  to  repay.  It  is  not  the  case  of 
an  ofiAcious  payment,  but  a  payment  by  a 
mortgagee  to  protect  the  title  of  the  mort- 
gagor. 16  Am.  &  Eng.  Enc.  Law,  826,  827, 
and  note.  But  whether  the  law  raised  an 
Implied  promise  of  repayment  upon  that  state 
of  facts  it  is,  indeed,  not  necessary  now  to 
decide;  for,  tf  it  did  not  raise  such  implied 
promise,  his  bonor,  in  rendering  Judgment 
that  it  did,  committed  an  error  of  law  which 
could  only  have  been  corrected  by  an  appeal 
to  this  court  It  could  not  be  corrected  by 
the  next  Judge  holding  that  court,  for  he  has 
no  power  to  pass  upon  errors  in  law  com- 
mitted in  the  Judgments  rendered  by  his  pred- 
ecessor. May  V.  Lumber  Co.,  119  N.  G.  96,  25 
6.  E.  721. 

If  the  sum  demanded  had  been  for  unliqui- 
dated damages,  or  if  on  contract,  for  an  open 
account  or  other  uncertain  amount,  the  Judg- 
ment should  have  been  by  default  and  Inquiry. 
BatUe  V.  Balrd,  118  N.  G.  854,  24  S.  E.  668. 
But  wb«i,  as  here,  the  allegation  is  of  a 
sum  certain  expended  for  the  benefit  of  de- 
fendant, and  therefore  upon  an  implied  prom- 
ise to  repay,  and  the  complaint  is  verified, 
and  no  answer  filed,  the  Judgment  is,  prop- 
erly, by  default  final.  Oode,  ft  385,  subd.  1. 
There  was  nothing  for  the  Jury  to  pass  upon. 
Upon  a  Judgment  by  default  and  Inquiry, 
the  legal  liability  is  fixed  by  the  default  and 
the  inquiry  Is  only  to  ascertain  the  amount 
Here,  if  the  facts  appearing  in  the  sworn 
complaint  and  not  denied  in  any  answer, 
were  not  sufficient  in  law  to  imply  a  promise 
to  repay,  there  was  an  error  of  law  in  the 
court  so  holding;— i.  e.  it  was  an  erroneous 
Judgment— but   tiiere   was   nc    irregularity. 


The  allegation  in  the  complaint  was  of  a  sum 
as  definite  and  fixed  as  if  it  had  been  evi- 
denced by  a  bond  or  note.  If,  upon  the  law, 
the  plaintiff  was  entitled  to  recover  at  all 
upon  the  facts  stated  in  the  verified  complaint, 
there  could  be  no  question  as  tx>  the  amount, 
and  no  inquiry  was  required  to  ascertain  it 
Affirmed. 

MONTGOMERY,  J.  (dissenting).  The  de- 
fendant G.  J.  Cowles  borrowed  a  sum  of  mon- 
ey from  the  plaintiff,  made  his  notes  for  the 
amounts,  and  at  the  same  time  executed, 
with  his  wife,  Ida  A.,  a  mortgage  to  the  plabi- 
tiff,  upon  certain  lands  in  the  county  of  Alex- 
ander, to  secure  the  payment  of  the  notes  and 
interest  The  defendant  failed  to  pay  the 
taxes  for  the  year  upon  the  lands  conveyed 
in  the  mortgage,  and  the  same  were  sold  by 
the  sheriff  of  Alleghany  county  for  the  taxes 
due  thereon,  at  which  sale  Ww  B.  Matheson 
became  the  purchaser,  and  received  a  deed 
from  the  sheriff  for  the  lands.  Matheson 
then  brought  suit  against  the  defendants  for 
the  possession  of  the  lands,  but  on  the  trial 
there  were  verdict  and  Judgment  against  him. 
The  plalnUff,  however,  being  fearful  of 
Matheson's  recovery,  eventually,  and  to  pro- 
tect his  security,  made  a  compromise  with 
Matheson  by  the  payment  to  him  of  $158.25, 
without  the  Itnowledge  or  consent  of  the  de- 
fendant, to  surrender  claim  to  the  lands,  all 
of  which  will  appear  in  the  receipt  given  by 
Matheson  to  the  plaintiff  in  this  action,  which 
is  in  the  words  and  figures  following:  "Re- 
ceived of  H.  C.  Cowles,  mortgagee  of  C.  J. 
Cowles,  $158.50  compromise,  and  $20.20  pur- 
chase money,  and  20%  int^est  $11.60  tax 
for  1893,  and  $25.85  costs  of  suit  (W.  B. 
Matheson  v.  C.  J.  Cowles  and  others),  and 
85c.  for  registering  the  tax  purchase  deed, 
by  way  of  compromise  and  full  satisfaction 
of  the  suit  of  W.  B.  Matheson  v.  C.  J.  Cowles, 
in  Alexander  superior  court,  tried  at  spring 
term,  1804,  thereof.  And  I  agree  to  convey 
whatever  interest  I  acquired  by  the  purchase 
of  the  lands  in  controversy  in  said  suit  at  the 
sale  of  Ex-Sherlff  R.  M.  Sharpe  on  the  7tb  day 
of  April,  without  any  covenants  of  warranty 
whatever  to  a  J.  Cowles,  February  17,  1891." 
Matheson,  upon  the  payment  of  the  $158.50, 
abandoned  his  appeal.  Afterwards  the  plain- 
tiff brought  this  action  to  foreclose  the  mort- 
gage. At  the  January  term,  1897,  of  Alex- 
ander superior  court  a  Judgment  by  default 
final  was  entered  against  the  defendant  C.  J. 
Cowles  for  the  amount  of  the  debt  secured 
by  the  mortgage,  and  also  for  the  amount 
paid  by  the  plaintiff  to  Matheson.  At  the 
July  term  of  the  court  the  wife  of  the  defend- 
ant having  been  made  a  party  defendant  a 
Judgment  of  foi-eclosure  was  entered.  The 
amount  ascertained  to  be  due  under  the  de- 
cree of  foreclosure  was  the  amount  of  the 
debt  secured  in  the  mortgage,  and  also  $32.75 
of  the  amount  paid  by  the  plaintiff  to  Mathe- 
son; that  sum  being  the  amount  which 
Matheson  had  paid  as  taxes  on  the  lands. 
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The  Bum  of  ^25.85  of  the  money  paid  1^  the 
plaintiff  to  Matheaon  was  entered  up  and  em- 
braced In  the  judgment  by  default,  but  was 
made  a  personal  Judgment  against  the  de- 
fendant The  defendant  then  made  a  motion 
to  set  aside  the  Judgment  by  default  rendered 
against  him  at  the  January  term,  1897»  so 
far  as  that  Judgment  included  the  sum  of 
$125.85.  The  motion  was  oTerruled,  and  the 
defendant  appealed. 

The  motion  was  not  heard  in  tiie  court  be- 
low as  having  been  made  under  the  Code 
(section  274),  for  that  section  is  intended  to 
afford  relief  in  cases  where  a  judgment  has 
been  taken  against  a  defendant  through  his 
mistake,  inadvertence,  or  surprise,  or  excusa- 
ble neglect,  and  neither  of  these  grounds  was 
alleged  In  the  motion.  Indeed,  the  motion  it- 
self sets  forth  no  reason  nor  assigns  any 
ground  why  the  Judgment  complained  of 
should  be  set  aside,  nor  does  it  allege  that  the 
defendant  has  any  defense  against  H.  But 
his  honor  considered  it  as  having  been  made 
of  common  right  (and  not  under  section  274 
of  the  Ckxle)  in  reference  to  the  alleged  Irregu- 
larity of  the  judgment  because  of  its  having 
been  rendered  contrary  to  the  provisions  of 
subdivision  1  of  section  385  of  the  Ck>de.  In 
Skinner  v.  Terry,  107  N.  C.  103.  12  S.  B.  118. 
there  was  no  specific  assignment  of  the 
ground  of  the  irregularity  of  the  judgment; 
but  this  court,  in  reviewing  the  judgment  of 
the  court  below,  held  that  failure  to  be  im- 
material, because  the  record  itself  showed  the 
Irregularity  complained  of.  The  court  said: 
"Such  irregularity  of  the  judgment  was  not 
assigned  specifically  as  one  of  the  grounds  of 
the  motion,  but  the  real  purpose  of  the  latter 
was  to  have  the  judgment  in  question  set 
aside  for  any  proper  cause.  The  motion  was 
made  in  the  action,  and  it  embraced  the 
whole  record  within  its  scope,  so  that  the 
court  could  see  and  ought  to  have  seen  the 
irregularity,  and  granted  the  defendant  such 
relief  as  the  nature  of  his  motion  would  al- 
low, and  as  he  appeared  to  be  entitied  to 
have."  Of  course,  we  do  not  understand 
that  part  of  the  opinion  quoted  above  as  ap- 
plicable to  a  motion  to  set  aside  the  judg- 
ment based  on  grounds  dehors  the  record.  In 
such  a  case  the  grounds  would  have  to  be  set 
out,  so  that  the  court,  as  well  as  the  opposite 
party,  could  see  upon  the  motion  Itself  such 
grounds' as  did  not  appear  in  the  record,  and 
upon  which  relief  was  sought. 

In  the  case  before  us,  the  record  proper, 
the  complaint,  and  judgment,  were  before 
the  court  on  the  motion,  and  the  irregularity 
of  the  judgment,  if  there  was  any,  could  be 
seen  upon  inspection.  The  plaintiff  made  no 
exception  to  the  failure  of  the  defendant  to 
specify  in  his  motion  the  grounds  upon  which 
he  was  seeking  the  aid  of  the  court,  but,  on 
the  other  hand,  he  contended  that  the  judg- 
ment was  neither  erroneous  nor  irregular.  It 
must  be  borne  In  mind  that  the  court  had 
found  as  facts,  upon  the  hearing  of  the  mo- 
tion,, that  the  compromise  which  was  made 


by  the  plaintiff  wltii  MallMSsn  was  made 
without  the  knowledge  or  consent  of  the  de- 
fendant, and  that  the  amount  of  9125.86  oi 
the  compromise  was  embraced  hi  tiie  Judg- 
ment by  default  against  the  defendant,  toot 
as  a  personal  Judgment,  and  not  as  a  lien  on 
the  lands.  The  court  adjudged  upon  the 
facts  found,  taken  in  connection  with  the 
complaint,  that  the  Judgment  by  default  to 
the  amount  of  that  1125.85  was  rendered  on 
the  legal  conclusion  stated  by  his  honor  tha/t 
the  facts  set  forth  in  the  complaint  raised  an 
implied  contract  on  the  part  of  the  def  aidant 
to  reimburse  the  plaintiff  the  amount  which 
the  plaintiff  had  paid  to  Matheeon  In  effect- 
ing the  compromise.  The  concluding  portion 
of  the  Judgment  is  as  follows:  ^'That  said 
compromise  was  effected  without  the  knowl- 
edge or  consent  of  Calvin  J.  Oowles,  and  that 
said  amount  of  $125.85,  wtth  Interest  at  6% 
from  February  17,  1864,  the  date  of  payment 
to  Matheson,  was  embraced  in  the  Judgment 
by  default  The  court  is  of  opinion  that  the 
Judgment  which  the  defendants  attack  must 
have  been  rendered  on  the  ground  that  the 
facts  set  forth  hi  the  complaint  raised  an  im- 
plied contract  on  the  part  of  Calvin  J.  Oowles 
to  reimburse  H.  O.  Oowles  the  $125.85  paid 
by  the  latter  in  effecting  the  compromise. 
As  to  whether  the  construction  so  placed  up- 
on the  facts  set  forth  in  the  complaint  was 
erroneous  or  correct  is  not  for  this  court  to 
determine.  The  defendant's  remedy  was  by 
appeal  or  certiorari.  Hie  court  is  of  opinion 
that  the  Judgment  Is  not  irregular,  and  that 
the  facts  do  not  constitute  excusable  neglect 
It  is  therefore  adjudged,  not  as  a  matter  of 
discretion,  but  for  the  reasons  stated,  that  the 
motion  be  denied,  and  that  plaintiff  recover 
of  defendant  C^vin  J.  Oowles  his  costs  in  the 
motion." 

The  ruling  of  his  honor  brings  up  for  deci- 
sk>n  the  question  whether  the  facts  set  forth 
In  the  complaint  taken  as  true,  amounted  to 
an  implied  contract  on  the  part  of  the  defend* 
ant  to  pay  to  the  plaintiff  a  sum  of  money 
fixed  by  the  terms  of  the  contract  If  so,  the 
judgment  was  regular,  and  the  plaintiff  is  en- 
titied to  no  relief  upon  his  motion,  for  he 
shows  no  merits  nor  any  defense  upon  the 
face  of  the  motion.  If  the  Judgment  to  the 
extent  of  the  $125.85  is  conceded  to  be  irregu- 
lar, even  then  the  defendant  Is  entitied  to  no 
relief,  no  defense  or  merits  appearing  on  the 
face  of  the  motion,  unless  the  record  itself 
discloses  a  legal  defense.  First  then,  is  the 
judgment  irregular?  We  think  it  is.  The 
plaintiff  took  his  Judgment  by  default  final 
under  subdivision  1  of  section  385  of  theOode, 
and  for  a  breach  of  an  implied  contract  on 
the  part  of  the  defendant  to  pay  to  him  the 
$125.85  which  tiie  plaintiff  had  paid  to  Mathe- 
son  in  compromise  and  settiement  of  ^lathe- 
son's  claim  against  the  lands.  The  plaintiff 
does  not  claim  the  right  to  recover  as  for 
money  paid  to  Matheson  at  the  request  of  the 
defendant  and  for  him,  for  It  is  admitted 
that  the  money  was  paid  without  the  knowl* 
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edge  or  consent  of  the  defendant  Nor  does 
It  anywhere  appear  that  there  waa  any  legal 
obligation  upon  the  plahitiff  to  pay  the  mon- 
ey to  Matheson  on  account  of  any  liability 
which  he  had  incurred  becanae  of  defend- 
ants default  The  phUntifl  waa  negligent 
In  that  he  failed  to  look  after  his  security  by 
seeing  that  the  taxes  were  regularly  paid  by 
the  mortgagor,  or  to  pay  them  himself  if  the 
mortgagor  failed  to  do  so,  thereby  making  them 
a  lien  on  the  land  under  the  rerenue  law;  and  it 
waa  to  protect  hims^,  and  not  fbr  the  bene- 
fit directly,  of  the  defendant  that  the  plain- 
tiff paid  the  money  to  Matheson.  If  Mathe- 
son had  made  a  deed  conveying  the  lands  to 
the  defendant  after  the  compromise  had  been 
made,  and  the  def endanthad  received  the  deed 
with  a  knowledge  of  the  facts  under  which 
It  was  executed,  the  case  might  hare  been 
different;  but  it  does  not  appear  that  that 
was  done.  Matheson  simply  withdrew  his 
appeaL  The  Judgment  therefore  is  irregular, 
in  that  it  was  a  final  judgment  there  haying 
been  no  Implied  contract  to  pay  on  the  part 
of  the  defendant. 

Is  the  defendant  then,  entitled  to  relief  by 
reason  of  matters  appearing  on  the  com- 
plaint? We  think  so;  for  the  plaintiff  has 
no  cause  of  action  against  the  defendant  as 
stated  in  the  complaint  for  the  amount  of 
the  $125.85.  The  plalutifTs  cause  of  action, 
as  stated  in  his  complaint  did  not  warrant 
any  kind  oip  Judgment  as  far  as  the  $125.85 
is  concerned.  There  was  error  in  the  refusal 
of  the  court  to  set  aside  the  Judgment  by  de- 
fault obtained  at  January  term,  1887,  to  the 
extent  of  the  $125.85,  and  the  Judgment  must 
be  modified  to  that  extent 

FURCHBS,  J.,  havhig  been  of  counsel,  did 
not  sit  on  the  hearing  of  this  case. 
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CiTT  Impbovsments— Use  or  Strbbtb— Addition* 

AL  Sertitddb— Refbrbncb. 

1.  Plaintiff  platted  land  adjacent  to  a  city  in- 
to 'nota,"  and  in  the  survey  ''itreets"  were  laid 
off  and  clearly  defined.  Me  sold  all  the  lots  to 
dififerent  persona,  but  made  no  conyeyance  of  the 
streets.  Snbsequently  the  land  was  inclosed 
within  the  corporate  limits  of  the  city.  Hdd, 
that  plaintiff  was  entitled  to  no  damages  against 
the  dty  for  using  the  streets  to  fulfill  its  duty  to 
the  lot  yendees  in  furnishing  them  water  and 
lights,  such  use  not  creating  any  additional  ser- 
▼itnde  not  contemplated  by  th^r  dedication. 

2.  A  plea  in  bar  should  be  determined  before 
appointing  an  arbitrator,  pursuant  to  a  city 
charter  and  ordinance,  to  assess  damages  for  im- 
posing an  additional  seryitude  upon  streets. 

Appeal  from  superior  court,  Wayne  county; 
Robinson,  Judge. 

Application  for  mandamus  by  W.  H.  Smith 
against  the  city  of  Goldsboro.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
Tersed. 

Allen  &  Dortch,  for  appellant  W.  C.  Mun- 
roe  and  Aycock  &  Daniels,  for  appellee. 


DOUCMiAS,  J.  This  Is  a  proceeding  for  a 
mandamus  to  compel  the  defendant  munici- 
pal corporation  to  appoint  an  arbitrator,  in 
accordance  with  Its  ordinances  and  charter, 
to  assess  the  damages  claimed  by  the  plahi- 
tiff for  the  additional  servitude  Imposed  upon 
certain  streets,  the  fee  of  which  was  alleged 
to  be  in  the  plaintiff.  There  seems  to  have 
been  no  question  as  to  the  facts,  as  no  is- 
sues were  submitted  or  asked  to  be  submitted 
to  the  Jury.  The  court  h^d,  as  a  conclusion 
of  law,  that  the  defendant  should^  appoint  an 
arbitrator  aa  prayed  In  the  complaint  The 
essential  facts  appear  as  follows:  The  plahi- 
tiff, about  the  year  1881,  bought  a  large  body 
of  land  lying  east  of  William  street  and  north 
of  the  extezision  of  Ash  street,  which  is  now 
situated  on  what  is  known  as  the  extension 
of  Ash  street,  Daisy  street  Parsonage  street 
and  Gardner  street,  including  the  land  on 
which  said  Dalay  street  Parsonage  street,  and 
Gardner  street  run,  and  including  land  on 
which  the  extension  of  Ash  street  runs  to  the 
big  ditch,  excepting  about  one-third  of  said 
street  lying  on  the  south  of  said  street  The 
eastern  limits  of  the  city  of  Goldsboro  at 
that  time,  and  up  to  the  year  1885,  were  900 
feet  from  the  eastern  limit  of  William  street 
After  the  purchase  of  said  land,  the  plaintiff 
had  the  same  surreyed  and  platted,  and  hi 
BVLch  survey  streets  were  laid  off  and  clearly 
defined,  and  the  hind  adjohilng  said  streets 
was  divided  into  lots.  Said  lots  were  offered 
for  sale  by  the  plaintiff  as  defined  in  said 
survey,  and  the  same  were  sold  and  conveyed 
by  the  plaintiff,  for  value,  to  different  par- 
ties. All  of  said  lands  described  In  the  com- 
plaint have  since  then  been  sold  off  and  con- 
veyed in  lots  by  the  plaintiff,  except  so  much 
thereof  as  is  embraced  in  said  streets,  and 
In  the  deeds  conveying  the  lots  the  streets 
are  designated  and  called  for.  Since  the  sur- 
vey and  since  the  conveyance  of  the  lots  all 
of  the  land  has  been  embraced  within  the 
corporate  limits  of  the  city,  which  provides 
for  its  citizens  electric  lights  and  water,  as 
It  is  its  duty  to  do,  and  the  owners  of  the 
lots— the  grantees  of  the  plaintiff,  or  pur- 
chasers from  such  grantees-— have  petitioned 
the  defendant  to  fumAh  them  water  and 
lights.  Upon  consideration  of  the  petition, 
and  being  advised  that  the  conduct  of  the 
plaintiff  was  a  dedication  of  said  streets  to 
the  public,  the  defendant  has  taken  posses- 
sion of  said  streets,  in  order  that  it  may  per- 
form its  duty  to  its  citizens  and  furnish  water 
and  lights  to  the  owners  of  said  lots.  The 
plaintiff  contends  that  he  Dedicated  the  said 
streets  as  "suburban,"  and  not  as  "urban," 
ways,  and  that,  therefore,  he  is  entitled  to 
compensation  for  any  additional  servitude 
imposed  upon  said  streets  other  than  their 
use  as  county  roads.  We  see  no  merit  in  this 
contention,  either  in  law  or  in  fact  It  was 
evidently  the  intention  of  the  plaintiff  not 
to  open  a  road  for  the  convenience  of  the 
neighborhood,  but  as  stated  in  his  complaint, 
to  lay  off  and  open  up  streets  for  the  par- 
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pose  of  giylng  the  puFchaeen  of  said  lots  the 
right  of  way  over  the  same.  In  other  worda, 
he  opened  streets  to  Induce  parties  to  por- 
chaae  the  lots,  which  they  would  not  have 
done  had  not  the  streets  been  opened.  While 
he  may  have  retained  the  fee  of  the  streets, 
inasmuch  as  he  did  not  conyey  it  to  any  one, 
he  could  not  have  expected  any  personal 
benefit  therefrom,  as  he  now  is  not  even  an 
abutting  owner,  as  appears  from  the  record. 
He  was  fortunate  in  being  able  to  dispose 
of  all  his  lots  at  prices  presumably  satis- 
factory to  himself.  This,  which  would  other- 
wise have  been  impossible,  he  was  enabled 
to  do  by  opening  the  streets  in  controyersy, 
and  he  should  not  now  be  heard  to  assert 
any  ownership  in  said  streets  to  the  hijury 
of  the  parties  whom  he  thus  induced  to  pur- 
chase. The  very  words  "streets"  and  "lots** 
indicate  the  purpose  and  nature  of  the  dedV- 
cation.  The  land  was  then  situated  within 
300  feet  of  the  corporate  limits  of  the  dty 
of  Goldsboro,  a  growing  town,  and  has  since 
been  by  it  absorbed,  as  was  probably  antici- 
pated. One  of  the  plaintliTs  streets  appears 
to  haye  been  a  mere  extension  of  Ash  street 
The  dedication  of  these  streets  might  haye 
been  recalled  before  any  act  of  acceptance  by 
the  city,  provided  no  rights  had  vested  by 
the  sale  of  lots  fronting  thereon,  or  of  lots 
eold  by  him  tributary  thereto,  as  was  the 
<»se  in  State  v.  Fisher,  117  N.  G.  733,  28  S. 
E.  158;  but  in  this  case  all  the  lots  have 
been  sold.  The  purchaaers,  buying  after  the 
opening  of  the  streets  and  depending  there- 
on for  the  enjoyment  of  their  property,  were 
entitled  to  their  unrestricted  use  for  all  le- 
gitimate purposes,  present  and  prospective. 
Having  been  taken  within  the  corporate 
limits  of  the  cHy  of  Ctoldaboro,  they  are  sub- 
ject to  all  the  burdens  and  entitled  to  all 
the  benefits  of  citizenship.  Paying  city  taxes, 
they  have  asked  for  two  of  the  greatest  ad- 
vantages of  the  dty,  water  and  lights,  and 
this  the  city  was  preparing  to  give  them, 
but  for  the  interference  of  the  plaintilf. 
Such  interference  is  without  warrant  in  law, 
and  cannot  be  sustained  upon  any  principle 
of  equity.  The  expressions  "urban"  and 
"suburban"  ways  are  not  in  general  use 
among  our  people.  We  generally  say 
"street"  and  "road."  If  A.  offer  to  sell  a 
lot  to  B.,  and  tell  him  that  the  vacant  strip 
of  land  in  front  of  it  is  a  street,  B.  knows 
exactly  what  is  meant,  and  acts  according- 
ly. A.  cannot  be  heard  to  say,  long  years 
afterwards,  that  by  the  word  "street"  he 
simply  meant  a  '^suburban  way,"  and  that  his 
vendee,  B.,  must  rest  content  with  the  privi- 
leges of  a  countryman  while  bearing  the 
burdens  of  a  townsman.  The  use  of  a  street 
in  furnishing  water  and  light,  which  add 
eo  much  to  the  comfort  and  convenience  of 
the  dtizens,  does  not  Impose  any  additional 
eervitude  beyond  those  reasonably  included 
in  the  dedication  of  all  streets.  As  the  plain- 
tiff Is  equitably  estopped  from  denying  to 
his  vendees  any  use  of  the  streets  reasonably 


necessary  to  the  use  of  the  land  he  sold  to 
them,  he  is  equally  estopped  from  denying 
to  the  city  the  right  to  furnish  to  his  vendees 
whatever  wlU  tend  to  their  health  and  com- 
fort or  the  lawful  enjoyment  of  their  prop- 
erty. That  he  is  estopped  as  to  his  vendees 
scarcely  needs  citation  of  authority.  Moose 
V.  Oarson,  104  N.  C.  4S1,  10  S.  B.  689,  and 
cases  therein  cited;  State  v.  Fisher,  117  N. 
O.  733»  23  &  BL  IBS;  Qrogan  v.  Town  of 
Hayward,  4  Fed.  164.  The  following  quo- 
tations from  Elliott,  Boads  ft  8.,  are  sustained 
by  numerous  authorities:  On  page  12:  "A 
street  is  a  road  or  public  way  In  a  dty,  town, 
or  village."  On  page  14:  '*If  an  owner  of 
land  makes  a  plat  of  a  dty  or  town,  and 
refers  to  streets,  be  most  be  taken  to  mean 
public  urban  ways,  in  aU  that  the  term  im- 
plies. He  sets  apart,  by  such  an  act,  the  land 
Indicated  as  a  street  to  all  the  public  vmem 
to  which  a  public  urban  way  may  be  proj[>- 
erly  appropriated.  The  easement  thus  creat- 
ed Is  determined  by  applying  to  the  word 
'street*  the  significance  usually  assigned  to 
it  by  law.  If  property  in  the  line  of  a  way 
designated  as  a  street  Is  acquired  on  the  faith 
of  the  owner's  act,  he  will  not  be  permitted, 
as  against  the  persons  so  acquiring  tlie  prop- 
erty, to  defeat  by  his  own  act  their  right  to 
have  it  regarded  as  a  street,  with  an  Um 
usual  and  appropriate  incidents  of  such  m 
public  highway."  On  page  16:  "The  right 
of  the  public  in  a  street  is  by  no  meana  con- 
fined to  the  surface  of  the  way,  and  this  aU 
who  set  apart  land  for  a  street  are  condo- 
sively  presumed  to  know.**  On  page  80:  '^An 
owner  who  makes  a  plat  on  which  spaces  are 
left  indicating  the  dedication  of  roada  or 
streets,  and  sells  lots  with  reference  to  the 
plat,  cannot  recall  his  dedication,  for  he  leaves 
the  streets  to  be  opened  by  the  i^oper  local 
authorities  at  such  a  time  as  the  public  In- 
terest may  require,  and  of  this  the  local  au- 
thorities are  the  Judges.  It  Is  for  them  to 
determine  when  the  public  Interests  demand 
that  the  ways  as  laid  out  on  the  plat  shall 
be  taken  in  charge  and  improved  for  public 
use,  but  the  ways  as  to  those  who  have  pur- 
chased lots  exist  ttom  the  time  of  their  pur- 
chase." On  page  15:  "It  is  a  familiar  role. 
illustrated  by  a  great  throng  of  cases,  that 
one  who  names  a  street  in  a  deed  conveying 
a  town  or  city  lot  is  held  to  mean  a  public 
urban  way."  In  Mills,  Bm.  Dom.  |  66,  the 
author  says:  "Streets  may  be  used  for 
pipes,"  etc.,  "and  the  original  compensation 
is  supposed  to  cover  damages  for  all  such 
uses,  and,  in  case  of  a  dedication  of  the  street, 
the  owner  is  presumed  to  have  contemplated 
such  a  use."  In  Warren  v.  City  of  Grand 
Haven,  90  Mich.  28,  Judge  Gooley  says:  *The 
dedication  of  land  to  the  purposes  of  a  street 
must  be  understood  as  made  and  accepted 
with  the  expectation  that  it  may  be  required 
for  other  purposes  than  those  of  passage  and 
travel  merely,  and  that,  under  the  directfoo 
and  control  of  the  public  authorities,  it  itt 
subject  to  be  appropriated  to  all  the  uses  um 


N.a> 


CECIL  V.  HENDERSON. 


481 


which  ylUage  or  dty  streets  are  usually  de- 
Toted,  as  the  wants  or  convenience  of  the 
people  may  render  necessary  or  important" 
In  spite  of  our  population,  we  have  no  large 
cities,  and  therefore  haire  fewer  decisions  up- 
on municipal  questions  than  some  of  the 
younger  and  smaller  states  with  greater  cen- 
ters of  population.  Hence  authorities  from 
other  jurisdictions  on  these  questions,  as  well 
as  those  relating  to  general  mercantile  and 
corporation  law,  are  of  great  interest  and 
value.  However,  upon  other  principles  of 
older  origin,  which  have  long  received  the 
earnest  attention  of  the  able  jurists  who  have 
preceded  us,  and  by  repeated  adjudications, 
directly  or  inferentlally,  have  become  em- 
bodied in  the  spirit  of  our  laws  and  the  genius 
of  our  people,  we  feel  compelled  to  follow 
our  own  decisions  except  for  the  gravest  rea- 
sons. The  rapid  development  of  our  civiliza- 
tion, with  the  changes  wrought  by  the  increas- 
ing and  concentrating  wealth  of  the  age,  and 
the  wonderful  discoveries  in  the  ai'ts  and 
sciences,  may  force  upon  our  attention  new 
principles,  or  more  oft^i  the  new  application 
of  old  principles.  But,  even  in  such  cases, 
we  should  endeavor  to  meet  existing  condi- 
tions rather  by  an  expansion  or  modification 
of  the  settled  policy  of  our  decisions  than 
by  any  hasty  reversal  or  total  change.  More- 
over, the  decisions  of  other  states  are  fre- 
quently so  far  affected  by  local  statutes  as  to 
be  of  little  value  to  us. 

We  think  his  honor  erred  in  commanding 
the  board  of  aldermen  to  appoint  an  arbi- 
trator, in  view  of  the  defendant's  plea  in  bar. 
If  the  plaintiff  is  not  entitled  to  recover  at 
all,  and  we  so  hold,  what  is  the  use  of  an 
arbitrator?  We  think  this  comee  under  the 
rule  of  reference  under  the  Code,  in  which  it 
has  been  repeatedly  held  that,  where  there 
Is  a  plea  hi  bar,  no  reference  should  be  or- 
dered until  the  plea  Is  finally  determined. 
Balhroad  Co.  v.  Morrison,  82  N.  C.  141;  Neal 
V.  Becknell,  85  N.  C.  299;  Leak  v.  Coving- 
ton, 05  N.  C.  193;  Clements  v.  Rogers,  Id. 
250;  Grant  v.  Hughes,  96  N.  C,  on  page  191, 
2  S.  B.  339;  Royster  v.  Wright,  118  N.  C, 
on  page  155,  24  S.  E.  746. 

In  one  respect  this  is  a  case  to  us  of  first 
Impression.  The  plaintiff  holds  the  fee  in 
the  naked  street  without  a  foot  of  abutting 
property.  So  tar  from  there  being  any  al- 
legation of  injury  to  the  abutting  owners 
(a  question  which  we  are  not  now  consider- 
ing). It  appears  that  the  action  of  the  dty, 
of  which  the  plahiUff  complains,  was  taken 
for  their  benefit  and  at  their  request  The 
judgment  of  the  court  below  is  reversed. 


(121  N.  C.  244) 

CBCIL  V.  HENDERSON. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1897.) 

CilMITATIOH  OT  AOTIONB  —  PrOMISB  NOT  TO  PLBAD 

Btatuts. 
Under  Obde,  i  172,  providinc  "that  no  ac- 
knowledgment or  promise  shall  be  received  as 
28S.E.-sil 


evidence  of  a  new  or  contlnnlna  contract  •  •  ♦ 
unless  the  same  be  contained  in  some  writing 
signed  bv  the  party  to  be  charged  thereby,"  a 
plea  of  limitations  will  not  be  allowed  as  a  de- 
fense when  it  would  be  onconscientious  and  in- 
equitablt,  and  would  perpetrate  a  fraud  upon 
the  creditor,  in  the  face  of  promises  not  to  plead 
the  statute  on  consideration  of  delay  by  the  cied- 
itor,  although  they  are  not  in  writing. 

Concurring  opinion  by  Clark,  J. 

▲pi>eal  from  superior  court,  Davidson  coun- 
ty; Coble,  Judge. 

Action  by  W.  U  Cecil  against  W.  F.  Hen- 
dersoa  Plaintiff  had  Judgment,  and  defend- 
ant appeals.    Affirmed. 

Walser  3c  Walser,  for  appellant  8.  BL  Wa 
Uams,  for  appellee. 

FAIRCIOTH,  C.  J.  This  is  an  action  on  a 
sealed  note  executed  by  Loftln  as  the  prin- 
cipal and  the  defendant  as  the  surety,  com- 
menced on  August  1, 1895.  The  note  is  dated 
September  15,  1888,  on  which  the  last  pay- 
ment was  made  November  2,  1890.  The 
court  submitted  these  issues:  (1)  "Was  the 
plaintiff  induced  to  delay  suit  on  the  note  at 
the  special  request  of  defendant  for  the  ac- 
commodation and  upon  the  promise  of  the  de- 
fendant to  pay  the  same,  and  that  he  would 
not  avail  himself  of  the  statute  of  limita- 
tions?' The  jury  answered,  "Yes."  <2) 
"Was  said  request  and  promise  made  in  1898, 
as  alleged?"  The  answer  was,  "Yes."  The 
defendant  tendered  this  issue:  "Is  the  plain- 
tiff's action  barred  by  the- statute  of  limita- 
tions?" which  was  not  submitted,  and  the 
defendant  excepted.  There  Is  no  plea  of 
payment.  On  the  contrary,  the  answer  ad- 
mits that  nothing  has  been  paid  except  all  hi- 
terest  to  November  2,  1891.  The  issue  ten- 
dered by  defendant  was  unnecessary,  and  its 
refusal  was  not  error,  because  the  facts  show, 
and  the  issues  submitted  assume,  that  the 
right  of  action  was  barred,  unless  It  was 
saved  by  the  request  and  promise,  made  in 
1893,  as  found  by  the  Jury,  about  which  there 
was  conflicting  evidence.  It  is  only  neces- 
sary to  submit  such  issues  as  arise  oat  of  the 
pleadings  material  to  be  tried  (Code,  |  896); 
such  as  will  admit  all  material  evidence  upon 
the  whole  matter  in  controversy.  Albright 
v.  Mitchell,  70  N.  C.  445;  Tucker  v.  Sattmh- 
wolte,  120  N.  C.  118,  27  S.  E.  45.  To  r^>el 
the  statute  of  limitations,  there  must  be  proof 
of  a  promise  to  pay,  and  when  there  is  an 
acknowledgment  of  a  subsisting  debt  the  law 
implies  a  promise  to  pay,  unless  there  is 
something  to  rebut  the  implication.  McRae 
V.  Leary,  46  N.  C.  91;  Smith  v.  Leeper,  92 
N.  C.  86.  Where  the  action  is  upon  the  orig- 
inal promise,  as  It  must  be,  the  new  promlaa 
repels  the  effect  of  the  statute  in  "actions  OB 
promises,"  and  either  revives  the  first,  or  Is 
evidence  of  similar  ccmtinued  promises  from 
the  time  of  the  original  contract.  The  liable 
ity  of  the  promisor,  according  to  the  tenor 
of  the  Instrument,  is  the  consideration  for 
the  new  promise,  which  must  be  between  the 
■two  parties  to  do  the  same  thing,  as  a  prom- 
ise to  a  former  holder  or  a  third  party  would 
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not  repel  the  statute.  In  a  certain  class  of 
firamlsea  the  action  must  rest  upon  the  new 
promise;  as,  If  the  new  agreement  was  to 
deUver  a  horse  to  satisfy  an  old  debt,  or  If 
the  debt  was  due  the  testator,  and  the  new 
promise  Is  made  to  his  executor.  Thompson 
v.  Qlh^th,  48  N.  0.  493;  McRae  t.  Leary, 
supra.  In  McCnrry  v.  McKesson,  49  N.  0. 
510,  the  new  promise  was  "that  he  would 
settle  and  make  all  right''  Held,  that  repel- 
led the  statute.  Such  are  the  rules  at  law 
established  by  this  court;  but  the  court.  In 
the  exercise  of  Its  equitable  jurisdiction,  held 
that,  when  suit  was  delayed  and  Induced  by 
the  request  of  the  debtor,  expressing  or  Im- 
plying his  engagement  not  to  plead  the  lapse 
of  time  In  bar  of  the  action,  he  would  not  be 
allowed  to  set.  it  up  as  a  defense,  because  It 
was  an  unconsdentlous  defense^  and  against 
equity.  This  Is  easily  so  In  a  system  where 
the  distinction  between  actions  at  law  and 
suits  In  equity  and  the  forms  are  abolished, 
and  only  one  form  is  allowed,  as  it  is  with 
us.  Daniel  t.  Ck>mmlssioners,  74  N.  G.  4M; 
Haymore  v.  Ck>mmissloners,  86  N.  0.  288. 
The  Oode  (section  172)  introduced  another 
requisite  in  ocder  to  airoid  the  statute  of  lim- 
itations, YlB.  that  no  acknowledgment  or 
promise  shall  be  receiyed  as  evidence  of  a 
new  or  continuing  contract  unless  the  same 
be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby.  In  the  case 
before  us,  neither  the  request  for  d^iyery, 
nor  the  adcnowledgment,  nor  the  promise 
to  pay,  and  that  defendant  would  not  avail 
himself  of  the  statute  of  limitations,  was  in 
writing,  signed  by  the  defendant  In  con- 
sidering that  section  of  the  Oode,  this  court 
held,  in  the  exercise  of  its  equitable  Jurisdic- 
tion, that  a  plea  of  the  statute  of  limitations 
would  not  be  allowed  as  a  defense  when  it 
would  be  unconscientious  and  Inequitable, 
and  wotdd  perpetrate  a  fraud  on  the  creditor, 
in  the  face  of  such  promises,  although  they 
were  not  in  writing.  Joyner  v.  Massey,  97 
N.  0.  148,  1  &  B.  702;  Hill  T.  Hllllard,  108 
N.  a  34,  9  S.  R  639;  Wood,  Um.  (2d  Ed.)  p. 
228,  S  76.  Under  the  issues  submitted,  the 
defendant  was  at  liberty  to  make  any  de- 
fense which  oould  avail  him  on  the  trial  of 
the  matter  in  controversy,  and  the  issue  ten- 
dered by  him  was  unnecessary.    Affirmed. 

OLARK,  J.  (concurring  in  result).  The 
0>de  (section  172)  renders  invalid  a  new 
promise  to  take  a  case  out  of  the  bar  of  the 
statute  of  limitations  unless  the  new  prom- 
ise Is  in  writing,  and  signed  by  the  party 
to  be  charged  therewith.  It  has  been  held, 
however,  that,  where  a  creditor  has  delayed 
to  bring  actkm  at  the  request  of  the  debtor, 
who  promised  to  pay  the  debt,  and  not  avail 
himself  of  the  plea  of  the  statute,  it  would 
be  against  equity  and  good  conscience  to  per- 
mit him  to  plead  it,  and  that  the  creditor  can 
bring  his  action  within  the  statutory  time 
after  such  promise  and  request  for  delays 
Joyner  v.  Massey,  97  N.  0.  148^  1  S.  B*  702; 


Barcroft  v.  Roberts,  91  N.  (X  863;  Haymoce 
V.  Oommlssioners,  86  N.  G.  268;  Oanid  v. 
Gommissioners,  74  N.  a  494.  It  is  ess^itial, 
however,  not  only  that  there  shall  be  &  new 
promise  and  a  request  for  delay,  but  there 
must  be  a  promise  not  to  plead  the  statute 
if  delay  is  given.  Hill  v.  HUliard,  103  N. 
0.  84,  9  S.  B.  639.  In  the  present  case  the 
Jury  found  that  state  of  facte,  and  the  action 
was  begun  within  three  years  after  the  In- 
dulgence granted  at  the  request  of  the  debt- 
or and  his  promise  not  to  plead  the  statute. 

(121  N.  C.  801) 

COLBY  V.  CITY  OP  STATBSVUJjHL 

(Supreme  Oourt  of  North  OaroUna.    Dec  14, 

1897.) 

Trial  —  SuBmssioK    op    Issubs  —  Aotiov    iob 

WrONOFUL  DbATH  —  KVIDBKOB  —  BUBDBV  OV 
FbOOP— InBTRUOTIONS— SUFFIOIBBOT  OF  ObJBO 
TICKS  —  MaMICIPAL  CORPORATIOZTB  —  LlABIUTT 
FOR  ArRBBT  and  TrBITMBNT  of  PaiBOVBBS— 
NbOUOBNCB— PROXIMATB   CaUBB. 

1.  Where  the  iBsues  Bubmitted  are  such  as  en- 
able the  partieB  to  present  every  phase  of  the  con- 
tention, no  objection  thereto  can  be  BUBtalned  «- 
ther  for  iBsnee  sabmitted  or  for  refiuing  to  sob- 
mit  other  or  different  iBBUCB. 

2.  Where  18  InstructlonB  duly  numbered  (out 
ef  16  asked)  were  riven  at  defendant* b  reqa<Mt, 
an  exception  "to  tae  above  special  instractionB 
given  at  the  request  of  defenaant"  ^as  a  salB- 
dent  exception  to  each  Instruction,  and  not  in- 
valid BB  a  "broadside"  exception. 

8.  A  dty  is  not  liable  for  arreste  made  bx  tte 
policeman  for  violation  of  its  ordinaneeB,  and  the 
commitment  to  prison  of  the  person  arrested, 
even  if  the  officer  is  negligent,  acte  under  a  mis- 
teke,  or  uses  violence  in  making  the  arrest  and 
commitment,  but  is  liable  only  for  failure  or  neg- 
lect to  provide  a  prison  so  famished  as  to  afford 
reasonable  comfort  and  protection  fiom  suffering 
and  in  juries  to  health,  and  for  failure  to  ezei^ 
dse  ordinary  care  in  pftocuring  necessaries  for 
prisoners  and  supervising  ite  Bobordinates. 

4.  In  an  action  against  a  dtj  for  the  death 
of  plaintiff's  intestate  caused  by  defendant's  neg- 
ligence, it  appeared  that  deceased  was  arreatttl 
for  intoxication,  and  imprisoned,  and  died  in  the 
prison  about  three  hours  afterwards.  Hdd,  iSiat 
it  was  proper  to  charge  tliat  if  deceased  liad  aome 
disease  of  the  heart,  and  on  the  evening  of  Ills 
arrest  indulged  too  freely  in  liqnors,  and  there- 
by caused  his  own  death,  and  sudi  diaeaae  and 
use  of  liquor  were  the  proximate  cause  of  his 
death,  plaintiff  could  not  recover. 

6.  And  it  was  proper  to  charge  that  If  deceased 
was  diseased  in  his  kidneys,  and  had  some  heart 
trouble,  and  became  intoxicated  on  said  evening, 
and  thereby  brought  on  syncope  or  coma,  as  tes- 
tified to  by  the  physicians,  and  such  excessive 
drinking  was  the  proximate  cause  of  his  death* 
plaintiff  coald  not  recover. 

6.  It  war  also  proper  to  diarge  tliat  if  de- 
ceased's death  was  caused  by  some  fatal  malady 
or  disease,  and  he  would  have  died  in  one  place 
as  well  as  another,  and  he  did  die  of  said  diaeaae 
as  the  proximate  cause  of  death,  the  jury  should 
find  for  defendant;  and  if  his  death  was  caused 
by  a  disease  and  by  his  own  acts,  to  wit,  exce»- 
ive  drinking,  combined,  and  such  disease  and  ex- 
cessive drinking  were  me  proximate  cause  of  his 
death,  the  jury  should  find  for  defendant. 

7.  In  an  action  against  a  city  tor  arresting 
plaintiff's  decedent,  and  confining  him  in  a  filthy 
cell,  thereby  causing  death,  where  the  only  evi- 
dence was  as  to  the  size  and  ventilation,  and 
there  was  no  evidence  as  to  unwholesome  oondi- 
tion  or  ss  to  any  want  of  attention,  an  instrucdon 
that  under  such  facte  plaintiff  oould  not  leoovcr 
was  proper« 
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&  The  conrt  properly  diarged  tfaftt  the  burden 
af  proof  -was  on  plaintiff  to  snatain  both  the  ia* 
jne  as  to  whether  deceaaed'a  death  was  canaed 
hj  defendant's  negligence  and  aa  to  the  damages 
sustained  by  plaintiff. 

9.  The  metunire  of  damages  for  death  caused 
fagr  negligence  is  the  '^present  yalne"  of  the  net 
income  of  deceased,  ascertained  by  deducting  the 
cost  of  llring  and  expenditures  of  deceased  from 
his  gross  income;  and,  in  determining  what  a 
man's  liiSe  is  worth,  the  jury  should  consider  his 
habits,  whetiier  a  sober. or  cQinking  man,  and  his 
condition  of  health. 

10.  The  conrt  may,  in  his  instructions,  tell  the 
Jury  what  the  mortuary  table  in  the  Code  (sec- 
tion 1852)  atates  the  expectancy  of  a  man  of  de- 
ceased's sge  to  be,  without  the  statute  being  put 
in  evidence. 

11.  Notice  to  the  diief  of  police  of  a  city  of  the 
Improper  condition  of  a  prison  of  such  city  Is 
not  notice  to  the  city. 

12.  The  first  requisite  of  proximate  cause  is  the 
doing  or  omitting  to  do  an  act  which  a  man  of 
ordinary  prudence  could  foresee  might  naturally 
or  probamy  produce  the  injury  complained  of; 
and  the  second  requisite  is  that  such  act  or  omis- 
sion did  actually  cause  the  injury. 

Appeal  from  superior  court,  Iredell  county; 
Goble,  Jndget. 

Action  by  M.  R.  Cdey,  administratrix  of  the 
estate  of  James  Coley,  deceaaed,  against  the 
city  of  StatesTiUe,  to  recover  for  the  death 
of  plaintiff's  intestate^  caused  by  defendant's 
negligence.  The  intestate  was  arrested  by 
the  police  offlcem  of  defendant  city  tor  being 
intoxicated,  as  claimed  by  them,  and  placed 
in  prison,  where  be  was  found  dead  three  or 
four  hours  afterwards.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff  tendered  the  following  Issues: 
"(1)  Waa  the  death  of  the  plaintiff's  InteeftatB 
caused  or  accelerated  by  the  unwholesome 
condition  of  the  prison  of  the  city  of  States- 
vlUe,  occasioned  by  the  negligence  of  the  said 
city  to  provide  a  prison  suitable  for  the  health 
and  comfort  of  the  prisoners?  (2)  What 
damage.  If  any,  has  the  plaintiff  sustained 
thereby?"  In  lien  of  these  issues,  the  court 
submitted  the  following  issues:  '*(1)  Was 
the  death  of  i^aintiff's  intestate  due  to  the 
negligence  of  defendant,  as  alleged  in  the 
complaint?  (2)  What  damage.  If  any,  has 
the  philntiff  sustained  thereby?"  Plaintiff 
excepted  because  the  court  failed  to  submit 
her  first  Issue  in  terms  as  above  set  forth, 
and  the  plaintiff  excepted  to  the  first  issue 
submitted  by  the  court  as  above  set  out 

The  defendant  prayed  for  the  instructions 
foUowing,  which  were  given  wfth  modifica- 
tions, and,  as  modified,  are  as  follows: 

*\1)  The  defendant  is  not  answerable  In 
damages  for  arrests  made  by  policemen  for 
violations  of  the  ordinances  of  the  town,  and 
for  the  lawful  commitment  to  prison  made 
nnder  such  arrests;  and  If  you  find,  there- 
fore, that  J.  P.  Coley,  the  intestate  of  the 
plaintiff,  was  upon  the  streets  or  In  a  public 
place  in  the  town  on  the  evening  of  the  12th 
off  June  in  an  intoxicated  condition,  or  In 
•neb  condition  that  to  all  appearances  he 
seemed  to  be  Intoxicated,  and  the  town  police, 
baying  their  attention  called  to  his  condition. 


theien]>on  took  iiie  deceased  into  enstody,  and 
carried  him  to  the  calaboose,  to  detain  him 
until  eob^  enough  to  be  takte  before  the 
mayor,  and  discharged  according  to  law,  and 
the  said  Coley  was  allowed  to  remain  in  the 
calaboose  for  this  purpose,  and,  while  thus 
confined,  died  tn  the  calaboose,  the  defendant 
In  this  case  Is  not  liable  In  damages  to  the 
plaintiff,  except  and  unless  his  death  was 
caused  by  the  condition  and  defective  con- 
struction of  the  calaboose  Itself. 

"(2)  When  the  defendant  town,  through  its 
policemen,  causes  the  arrest  of  persons  en- 
gaged in  violating  its  ordinances,  the  town 
is  discharging  a  governmental  function,-r-a 
duty  and  power  conferred  on  It  by  Its  charter, 
—and  in  this  respect  acts  in  the  same  way 
that  the  state  acts  through  and  by  Its  sheriff 
when  he  makes  arrests  for  violation  of  the 
state  laws;  and,  In  the  discharge  of  these 
duties  and  obligations  by  the  town,  it  does 
not  Incur  any  liability  for  damages  for  the 
negligence  or  mistake  of  its  policemen. 

"(3)  If  the  Jury  find  that  J.  P.  Coley  was 
drunk,  openly  and  publicly,  In  the  town,  on 
the  12th  of  June,  or  to  all  appearances  was 
pilblicly  in  a  drunken  condition,  It  was  the 
duty  of  the  policemen  to  arrest  him,  remove 
him  from  public  view,  and  confine  blm  in  the 
city  prison  until  sober,  and  then  cany  him 
before  the  mayor  to  answer  the  charge;  and 
it  was  not  necessary  for  the  policemen  to 
have  secured  a  warrant  before  he  made  the 
arrest  and  took  said  Coley  into  custody;  and, 
for  making  the  arrest  under  such  circum- 
stances, the  defendant  is  not  answerable  in 
damages,  and  the  defendant  would  not  be 
liable  to  the  plaintiff  in  damages  in  this  case 
on  account  of  the  arrest,  even  if  the  polioe- 
men  had  gone  to  the  extent  of  using  violenoe 
bi  making  the  arrest,  or  had  been  earless 
and  negligent  in  making  the  arrest  and  put- 
ting the  said  Coley  in  prison. 

"(4)  In  order  for  the  plaintiff  to  maintain 
her  action  in  this  case,  it  Is  necessary  for  her 
to  show  to  the  jury  by  a  greater  weight  of 
the  evidence  that  the  proximate  cause  of  the 
death  of  her  husband  was  the  fault  of  the 
town  in  failing  and  neglecting  to  properly 
construct  and  provide  for  the  town  a  suitable 
and  necessary  cahiboose,  station  house,  or 
prison,  and  that,  owing  to  such  failure  on 
the  part  of  the  town,  the  confinement  of  her 
husband  in  the  said  town  prison  was  the 
direct  and  proximate  cause  of  his  death; 
in  other  words,  that  the  death  of  the  said 
Coley  would  not  have  happened  at  the  time 
it  did  but  for  the  fact  that  he  was  pat  in 
the  town  prison,  which  from  its  condition 
and  defective  construction  by  the  town.  Its 
want  of  ventilation,  produced  the  death  of 
plaintiff's  intestate.  If  you  find  the  condition 
of  the  prison  did  not  cause  or  ai!celerate  the 
death  of  Mr.  Coley,  yon  will  answer  the  first 
issue,  'No.* 

"(5)  But  If  you  find  that  the  defendant 
town  had  built  a  reasonably  comfortable 
police  prison  for  the  purposes  for  which  said 
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prison  is  intended,  and  supplied  and  famisb- 
ed  to  tbose  who  bad  immediate  charge  of  it 
those  things  that  were  reasonably  essential 
to  prevent  bodily  suffering  on  the  part  of 
prisoners  while  confined  ther^n,  from  ezcess- 
|ye  cold  or  heat,  or  hunger,  and  to  reason- 
ably protect  their  health;  and  you  further 
find  that  plaintiff's  husband  was  confined 
therein  by  the  police  of  the  town,  for  the 
reason  that  they  honestly  thought  that  he 
was  drunk,— the  plaintiff's  action  in  this  case 
will  not  lie,  and  she  cannot  recoyer,  and  you 
will  respond  to  the  first  Issue,  "No.' 

"(6)  If  the  aldermen  of  the  town  had  pro- 
Yided  a  police  prison  as  above  described,  that 
is,  one  whose  structure  and  superintendence 
was  such  as  to  secure  the  health  and  com- 
fort of  the  prisoners;  and  you  find  that  J. 
P.  Ooley  had  been  placed  in  the  said  prison 
by  the  policemen  of  the  town,  and  that  the 
police  had  failed,  forgotten,  or  neglected  to 
make  use  of  the  means  and  appliances  fur- 
nished in  the  said  prison  for  the  reasonable 
comfort  of  the  said  Ooley  while  confined 
therein,  as,  for  instance,  if  they  had  failed 
to  open  all  the  doors  and  all  the  windows  in 
such  way  as  to  give  good  ventUation,— in 
such  case  the  town  would  not  be  liable  in 
damages  to  the  plaintiff  for  this  forgetfulness 
or  carelessness  of  its  policemen,  unless  this 
carelessness  had  been  made  known  to  the  au- 
thorities of  the  town,  and  they  had  had  notice 
to  prevent  the  same;  and,  if  you  find  the 
facts  as  above  stated,  the  response  to  the 
first  issue  will  be,  'No.'  The  doctrine  is  that 
while  the  town  must  provide  a  suitable  police 
station  in  which  to  confine  prisoners,  and 
exercise  reasonable  prudence  in  selecting 
suitable  men  to  look  after  the  prison  and 
prisoners  confined  in  it,  neither  the  board 
of  aldermen  nor  the  town  is  responsible  fur- 
ther than  this,  and  the  default,  If  th&re  were 
any,  in  the  policemen  of  the  town,  ^ould 
not  make  the  town  liable  for  the  default  of 
the  said  policemen. 

"(7)  If  the  Jury  find  from  the  evidence  that 
the  said  Goley  had  some  disease  of  the  heart, 
and  Indulged  on  the  evening  of  the  12th  too 
freely  in  the  use  of  spirituous  liquors,  and 
thereby  caused  his  own  death,  and  that  such 
disease  and  use  of  spirituous  liquor  was  the 
proximate  cause  of  his  death,  the  plaintiff 
cannot  recover,  and  the  jury  will  irespond  to 
the  first  issue,  'No.' 

"(8)  If  the  jury  believe  from  the  evidence 
that  J.  P.  Coley  was  diseased  in  his  kidneys, 
and  had  some  heart  trouble,  and  that  on  the 
evening  of  the  12th  he  became  intoxicated, 
and  thereby  brought  on  syncope  or  coma,  as 
testified  to  by  the  physicians,  and  that  this 
excessive  drinking  was  the  proximate  cause 
of  his  death,  the  jury  will  answer  the  first 
issue,  'No.' 

"(9)  That  if  the  Jury  find  that  the  death  of 
the  said  Goley  was  caused  by  some  fatal 
malady  or  disease,  and  that  he  would  have 
died  in  one  place  as  well  as  another,  and  that 
he  did  die  from  said  disease  as  the  proximate 


cause  of  death,  the  inrj  wm  answer  all  the 
issues  in  favor  of  the  defendant;  and  if  the 
Jury  find  that  his  death  was  caused  by  a 
disease,  and  by  his  own  acts,  to  wit,  excess- 
ive drinking,  combined,  and  that  such  dis- 
ease and  excessive  drinking  was  the  proxi- 
mate cause  of  his  death,  they  will  answer  aU 
the  Issues  in  favor  of  the  defendant 

"(10)  If  you  find  the  facts  to  be,  trom  the 
evidence,  that  the  police  of  the  defendant 
town  arrested  Mr.  Goley  in  an  apparent  in- 
toxicated condition  on  June  12th,  and  placed 
him  in  the  police  prison  between  6  and  7 
o'clock  in  the  evening;  and  that  the  police 
prison  in  which  he  was  placed  was  a  room 
7  feet  wide,  9  feet  long,  and  8  feet  hi^rh; 
and  that  the  door  of  the  said  prison  room 
was  a  lattice  door  with  240  openings  in  It, 
and  32  inches  wide,  and  78  inches  high;  and 
that  the  said  lattice  door  communicated  witli 
a  hallway,  which  was  6  feet  wide,  9  feet 
long,  and  8  feet  high;  and  that  at  the  east 
end  of  this  hallway  there  was  another  lat- 
tice door,  3  feet  wide  and  6  feet  high,  conoh 
municating  with  the  outside  air;  and  that 
there  was  another  door  at  the  west  end  of 
the  said  hall,  which  was  left  standing  open, 
32  inches  wide  and  6  feet  high,  opening  into 
the  mayor's  office  adjacent,  20  feet  by  24 
feet  in  size;  and  should  fnrther  find  that 
there  was  a  window  at  the  north  and  south 
side  of  this  mayor's  office  left  open  at  the 
time  the  prisoner  was  placed  bi  the  said 
cell,  which  communicate  with  the  outside 
air;  and  that,  about  the  hour  of  10  o'clock 
of  that  same  evening,  said  Goley  waa  found 
dead  in  the  said  prison;  and  If  these  are  all 
the  facts,  and  the  only  fact^,  the  jnry  find 
as  to  the  construction  and  superintendence 
of  the  said  prison,— then  these  are  not  facts, 
if  so  found,  which  will  fix  the  defendant 
with  liability,  and  in  this  state  of  the  case 
you  are  instructed  to  answer  the  first  lasue. 
•No.' " 

"(12)  On  the  question  of  damages,  submit- 
ted in  the  second  issue,  if  you  find  the  first 
issue  *Yes,'  then  you  are  instructed  in  that 
event  only  that  the  measure  of  damages  in 
this  case  is  the  present  value  of  the  net  In- 
come of  the  deceased,  which  you  would  as- 
certain by  deducting  the  cost  of  living  and 
expenditures  of  the  deceased  from  his  gross 
income;  and  the  jury  cannot  allow  more 
than  the  present  value  of  accumulation  aris- 
ing from  such  net  income  based  upon  the  ex- 
pectancy of  life.  In  considering  this  ques- 
tion of  what  a  man's  life  is  worth,  his  hab- 
its, whether  a  sober  or  drinking  man.  his 
health,  whether  diseased  and  likely  to  die 
soon,  or  sound,  and  in  robust  health,  are 
matters  which  it  is  the  duty  of  the  Jury  to 
consider. 

"(18)  You  are  instructed  that  there  Is  no 
evidence  offered  by  plaintiff  in  this  case  mm 
to  the  life  expectancy  of  plaintiflTs  intestate, 
except  the  age  of  the  deceased  and  the  con- 
dition of  his  health.  But  the  Jury  have  a 
right  to  consider  the  expectation  of  life  as 
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stated  In  the  ororttiary  table  in  the  Code,  if 
the  plaintiff  has  shown  the  age  of  her  Intes- 
tate at  the  time  of  his  death.  The  plaintiff 
contends  that  her  intestate's  age  was  41 
years,  and  the  court  Instructs  the  jury  that 
the  table  In  the  Code  states  that  the  expec- 
tation of  a  man  41  years  old  Is  27.5  years. 

"(14)  The  burden  is  upon  the  plaintiff  in 
this  case  to  sustain  both  of  the  issues  by  a 
preponderance  of  the  proof,  and  if  she  fails 
to  do  so,  or  if  the  eridence  is  eirenly  bal- 
anced in  your  minds  as  to  whether  the  de* 
fendant  was  guilty  of  any  negligence  or  not, 
she  cannot  recover,  and  y^ou  will  answer  the 
issues  for  the  defendant" 

The  plaintiff  asked  the  court  for  special  in- 
Btructlons  Nos.  1,  2,  8,  and  4,  and  the  court 
e&ve  Nos.  1,  2,  and  3,  with  modifications, 
which  were  embraced  in  the  instructions 
Nos.  1,  2,  and  8  following,  but  declined  the 
fourth  instruction,  which  is  also  set  forth 
below: 

"a)  If  the  Jury  find  that  the  cell  in  which 
the  plaintiff's  intestate  was  confined  was  de- 
fective in  its  construction,  so  that  the  prison- 
er's health  or  comfort,  for  want  of  such  ven- 
tilation as  would  secure  to  the  prisoner  pure 
atmosphere  or  protect  him  from  noxious  air 
and  oppressive  heat,  and  the  plaintiff's  in- 
testate's death  was  accelerated  thereby,  the 
plaintiff  is  entitled  to  have  the  Jury  answer 
the  first  issue,  'Yes,'  whether  the  authori- 
ties of  the  d^  had  notice  of  its  defective 
oonstruction  or  not;  they  are  bound  in  law 
to  have  that  knowledge. 

*«(2)  That  if  the  Jury  shaU  find  that  privies 
were  located  within  12, 16,  and  18  feet  of  the 
cell  where  the  intestate  was  confined,  for  the 
period  of  ten  years,  then  the  defendant  had 
notice  of  their  existence;  and  if  the  Jury  find 
further  that  the  atmosphere  in  the  cell  was 
rendered  unwholesome,  so  that  the  prisoner 
was  forced  to  inhale  the  noxious  substances 
tn  said  atmosphere  emanating  from  said 
privies,  and  that  this  accelerated  his  death, 
then  the  plaintiff  is  entitled  to  have  the  Jury 
answer  the  first  issue,  Tes.' 

"(8)  The  constitution  and  laws  of  North 
Carolina  require  that  persons  confined  in 
any  public  prison  shall  have  a  dean  place, 
comfortable  bedding,  as  the  season  or  other 
circumstances  may  require,  wholesome  food, 
drink,  and  necessary  attendance.  If  the  Jury 
find  from  the  evidence  in  this  case  that  there 
was  no  water-closet,  no  buckets,  or  other 
means  provided  into  which  excrement  from 
tbe  prisoners  could  have  been  placed,  and  the 
prisoner  thereby  protected  from  inhaling  the 
noxious  substances  emanating  therefrom, 
and  further  find  that  this  state  of  things  had 
existed  for  a  considerable  length  of  time,  for 
many  months,  when  it  ought  to  have  been 
discovered  in  the  exerdse  of  ordinary  care, 
the  town  authorities  would  be  presumed  to 
have  had  notice;  and  if  the  Jury  further  find 
that  the  Intestate  was  laid  on  the  fioor,  as 
described  by  the  defendant's  witnesses,  and 
permitted  to  remain  there  for  the  period  of 


three  hours  or  more,  without  any  attendance 
whatever,  that  this  was  not  a  performance 
of  the  duties  required  by  law;  and,  if  the 
Intestate's  death  was  caused  or  accelerated 
thereby,  then  the  plaintiff  Is  entitled  to  have 
the  Jury  answer  the  first  issue,  'Tes.' 

"(4)  The  intestate  having  been  placed  in 
said  cell  by  one  of  the  police  of  the  defend- 
ant, assisted  by  Its  chief  of  police,  the  de- 
fendant thereby  had  notice  of  the  condition 
of  said  cell,  as  notice  to  the  chief  of  police 
was  notice  to  the  defendant,  upon  the  prin- 
ciple that  notice  to  the  agent  is  notice  to 
the  principal."  This  fourth  instruction  the 
court  declined  to  give,  and  the  plaintiff  ex- 
cepted. 

The  court  also  gave  the  following  Instruc- 
tion, inter  alia,  of  its  own  motion: 

"Before  the  plaintiff  can  recover,  the  plain- 
tiff must  show  that  the  proximate  cause  of 
her  intestate's  death  was  the  negligence  of 
the  defendant  The  first  requisite  of  a  prox- 
imate cause  is  the  doing  or  omitting  to  do  an 
act  which  a  man  of  ordinary  prudence  could 
foresee  might  naturally  or  probably  produce 
the  injury  complained  of,  and  the  second 
requisite  is  that  such  act  or  omission  did 
actually  cause  the  injury." 

Long  ft  Long,  for  appellee. 

OLABK,  J.  The  Issues  submitted  were 
such  as  enabled  the  parties  to  present  every 
phase  of  the  contention,  and,  when  such  is 
the  case,  no  objection  thereto  can  be  sustain- 
ed, either  for  issues  submitted  or  for  refusing 
to  submit  other  or  different  issues.  Ritten- 
house  V.  Railway  Co.,  120  N.  G.  544,  26  S.  B. 
922;  Ricks  V.  Stanclll,  119  N.  a  99,  25  S.  B. 
721;  Bradsher  v.  Hightower,  118  N.  O.  899, 
24  S.  B.  120. 

Thirteen  special  instructions,  duly  number- 
ed (out  of  16  asked),  were  given  at  the  re- 
quest of  the  appellee.  The  appellant  except- 
ed "to  the  above  special  instructions  given  at 
the  request  of  the  defendant"  We  cannot 
agree  with  the  appellee  that  this  exception  is 
invalid  as  a  "broadside"  exception.  The  Iden- 
tical point  is  passed  upon  in  Witsell  v.  Rail- 
way CJp.,  120  N.  0.  659,  27  a  B.  125.  The 
requests  to  charge  being  "separately  stated 
and  numbered"  (Code,  §  550),  an  exception 
for  giving  them  is  equally  specific,  and  not 
broadside,  since  it  gives  the  Judge  and  the 
appellee  specific  Information  of  each  instruc- 
tion excepted  to,  what  evidence  should  be 
sent  up  to  throw  light  thereon,  and  what 
propositions  of  law  the  appellee  should  be 
prepared  to  discuss  on  appeaL  As  that  opin- 
ion states,  "this  is  specific  information,  which 
would  not  be  fuller  if  a  separate  exception 
was  made  seriatim  to  each  instruction  given." 

But  npon  scrutinizing  the  13  histructions 
excepted  to,  we  find  no  error  therein.  As  to 
the  first  instruction,  the  charter  and  ordinan- 
ces authorlEed  the  police  to  arrest  the  plain- 
tiff's intestate,  and  to  hold  him  tiU  fit  for  trial 
or  sober  enough  to  give  balL     If  the  city  ap- 
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pointed  suitable  police,  \i  incurred  no  liability 
for  their  action  in  making  the  arrest  under 
the  circumstanceB  in  this  case.  Moffltt  t. 
ABheviUe,  103  N.  G.  256,  9  S.  E.  695,  which 
follows  and  cites  Hill  v.  City  of  Charlotte,  72 
N.  C.  55;  State  v.  Hall,  97  N.  0.  474,  1  S.  B. 
688;  2  Dill.  Mun.  Corp.  H  965,  975.  The  de- 
fendant la  liable  only  for  failure  to  properly 
construct  the  prison,  or  to  so  furnish  it  as  to 
afford  reasonable  comfort  and  protection  from 
suffering  and  injuries  to  health.  Moffltt's 
Case,  supra;  Shear.  &  R.  Neg.  8  139,  and  note 
2.  The  town  is  required  to  exercise  ordinary 
care  In  procuring  necessaries  for  prisoners 
and  supervising  its  subordinates.  Threadgill 
T.  Commissioners,  99  N.  C.  352,  6  S.  B.  189. 
The  same  authorities  sustain  the  second, 
third,  (fifth,  and  sixth  prayers  for  instruction 
given  for  defendant,  as  do  also  Shields  v. 
Town  of  Durham,  116  N.  0.  394,  407,  21  S.  H. 
402;  Id.,  118  N.  C.  450,  457,  24  S.  B.  794. 
The  fourth,  seventh,  eighth,  ninth,  tenth,  and 
fourteenth  prayers  of  defendant  were  also 
properly  given.  The  twelfth  instruction  lays 
down  the  rule  of  damages  in  accordance 
with  that  in  Pickett  v.  Railroad  Co.,  117  N.  O. 
616,  23  S.  E.  264,  and  the  thirteenth  was  bas- 
ed upon  the  mortuary  table  (Code,  8  1362}, 
which,  being  a  public  act,  waa  competent 
without  being  put  in  evidence. 

The  appellant  further  excepts  to  the  refusal 
to  give  the  appeUanfs  fourth  prayer.  So  far 
as  it  was  correct,  it  was  given  in  the  appel- 
lants first  prayer,  and  In  the  general  charge 
also;  and,  in  so  far  as  it  asks  the  court  to  in- 
struct that  notice  to  the  chief  of  police  waa 
notice  to  the  city,  it  was  counter  to  Shields 
V.  Town  of  Durham,  supra,  in  which  case  it 
was  held  that  the  town  was  fixed  with  notice, 
not  because  of  the  knowledge  of  the  chief  of 
police,  but  because  he  had  told  some  of  the 
governing  body,  and  because  of  the  long  time 
the  prison  had  remained  in  a  bad  condition, 
and  the  *f allure  of  the  commissioners  to  have 
the  same  Inspected  by  a  committee  of  their 
body* 

The  court's  definition  of  "proximate  cause** 
is  supported  by  ample  authority.  Jtallway 
Co.  V.  Kellogg,  94  U.  S.  469,  475;  Shear.  & 
R.  N«.  I  739;  CampbeU  v.  City  of  Stillwater 
(Minn.)  20  N.  W.  320,  and  cases  cited. 

The  plaintiff's  fifth  and  last  exception  can- 
not be  sustained.  There  was  no  Inconsist- 
ency. We  concur  with  the  counsel  for  appel- 
lee that  his  honor's  charge  was  *'fair,  full, 
and  Impartial,  presenting  every  just  conten- 
tion of  the  appellant"    No  error. 


(121  N.  C.  8W) 

BAMS  V.  PRICE  et  aL 

(Baprane  Goort  of  North  OazoUna.     Dec  21, 
1897.) 

LiMXTATnm— Amshdbd  Comflaixt— NnwG^usa 

OF  AOTIOSi. 

Plaintiff  sued  for  the  price  of  '^sawed  dm- 
Wrj"  and  subBequently  filed  an  ameaded  com- 
plaint, alleging  mat  one  Bf.  sold  defendants  a 


'^ot  of  loga/"  and  it  was  agreed  between  plain- 
tiff, M.,  and  defendants  that  plaintiff  ahomd  be 
paid  one^half  the  price  thereof.  Hdd,  the  canse 
of  action  was  changed,  and  henoe  the  ranning 
of  limitations  was  not  stopped  before  the  filing 
of  the  amended  complaint. 

Appeal  from  superior  court,  Hadison  conn- 
ty;   Norwood,  Judge. 

Action  by  W.  R.  Sams  against  Price,  Welch 
&  Co.  From  a  judgment  foe  defendants, 
plaintiff  appeals.   Affirmed. 

Gudger,  Pritchard  &  RoUins,  for  appetlant. 
Geo.  A.  Shnf ord,  for  appellees. 

MONTGOMBRY,  J.  In  the  (Hrlginal  com- 
plaint the  plaintiff's  cause  of  action  waa 
based  on  a  sale  and  delivery  to  the  defend- 
ants of  a  lot  of  sawed  timber  at  the  agreed 
price  of  $401.64.  After  the  testimony  had 
been  concluded,  the  Judge  allowed  the  plain- 
tiff to  amend  his  complaint.  The  amend- 
ment was  an  allegation  that  one  McLean  sold 
to  the  defendants  a  lot  of  logs,  and  agreed 
wfth  the  defendants  that  out  of  the  money 
which  might  arise  from  the  sale  of  one-half 
of  the  lumber  to  be  cut  from  the  logs  they 
would  pay  to  the  plaintiff  $401.54;  that  de- 
fendants and  McLean  and  the  plaintiff  agreed 
to  this  arrangement;  and  that  defendants 
received  the  lumber,  and  luive  refused  to  pay 
to  the  plaintiff  the  $401.64.  The  defendants 
denied  the  all^:atk>n  contained  In  the  amend- 
ed complaint,  and  pleaded  the  statute  of  Una- 
itatlons  to  it.  The  following  Issues  were  sab- 
mltted:  (1)  Are  the  defendants  indebted  to 
the  plaintiff?  If  so,  how  much?  (2)  Did  the 
plaintilTs .  cause  of  action  alleged  in  his 
amended  complaiift  accrue  more  than  three 
years  before  the  filing  of  said  amended  com- 
plaint? 

His  honor  charged  the  Jury  that  the  phdrb- 
tiff  had  offered  no  evidence  which  they  could 
consider  In  their  answer  to  the  first  Issue  up- 
on the  allegations  made  in  the  original  com- 
plaint, and  that,  if  more  than  three  years 
had  elapsed  next  preceding  the  filing  of  the 
amended  complaint,  they  should  find  the  aec^ 
ond  issue,  "Yes."  There  was  no  error  in  the 
charge  of  his  honor.  We  have  examined  the 
testimony  offered  in  the  case,  and  none  of  It 
waa  relevant  to  the  allegations  of  the  orig- 
inal complaint  The  amended  complaint 
was  filed  in  August,  1897,  and  the  testimony 
of  the  plaintiff  waa  that  the  contract  de- 
clared upon  in  the  amended  complaint  was 
made  in  Ocftober,  1863.  The  cause  of  acttoa 
set  out  in  the  amended  complaint  was  enUrely 
different  tr6m  the  one  embraced  in  the  orig- 
inal complaint  There  was  a  change  of  sub- 
ject-matter of  controversy,  and  other  partlee 
were  brought  In.  The  defendants  therefore 
had  the  right  in  their  answer  to  the  amended 
complaint  to  set  up  any  and  aU  legal  de- 
fenses that  were  oipen  to  .them,  just  as  if  tlie 
action  had  been  commenced  at  the  date  of 
the  amended  complaint.  Gill  v.  Toung,  88 
N.  C.  68;  Hester  v.  Mullen,  107  N.  C.  7^4, 
12  S.  B.  447.    The  answer  to  the  first  issue 
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was  ''1875,'*  and  to  tbe  second  *'Te8»'*  and 
judgment  was  rendered  against  the  plaintiff. 
Afflrmed* 

(in  N.  c.  eso) 

STATB  T.  GIBSON. 

(Sapreme  Oonrt  of  North  Carolina*     Dec.  21, 

18&7.) 

Intoxicating  Liquors— Oivino  on  Election  Day 

— SUYViCIKNOT  OT  STIDSNOB— INTENT. 

1.  It  was  proper  to  refuse  to  instmct  that  the 
eYidenee  was  insofflcient  to  conyict  of  giTing 
awaj  intoxicating  liquor  on  an  election  day  'where 
there  was  direct  eyidence  that  defendant  gaye 
away  whisicy  within  the  time  and  at  the  place 
charged. 

2.  One  who  caanally  found  whisky  on  election 
day.  and  passed  it  to  another,  who  dranli:  it,  was 
gollty  of  yiolating  Code,  {  2740,  prohibiting  the 
giving  away  of  intoxicating  liquor  on  such  day. 

S.  The  section  does  not  require  that  the  liquor 
should  be  giyen  with  intent  to  influence  any 
Yoter. 

Appeal  from  criminal  court,  Buncombe 
comity;  ^wart,  Judge. 

John  Gibson  appeals  from  a  conylctlon  of 
giving  away  liquor  on  an  election  day.  Af- 
firmed. 

Indictment  for  giving  away  liquor  on  the 
day  of  an  election,  tried  before  Bwart,  J. 
George  Boney,  witness  for  the  state,  testi- 
fied: "On  May  6, 1895,  there  was  an  election 
in  AshevlUe  (or  mayor  and  aldermen.  About 
11  o'clock  that  day  the  defendant  handed  me 
a  bottle  of  liquor  at  a  warehouse  near  a 
voting  place.  I  saw  Noland  take  a  drink 
out  of  it.  Afterwards  I  was  in  the  base- 
ment of  the  opera  house,  and  saw  defendant 
with  liquor.  He  drank  some  of  it,  and  hand- 
ed it  to  me."  On  cross-examination  the  wit- 
ness said  that  he  heard  Noland  say  that  de» 
fendant  had  found  liquor  In  the  warehouse. 
Wade  Mooney,  witness  for  the  defendant, 
testified:  *'I  saw  defendant  go  Into  the  stall, 
and  heard  Noland  say,  *I  have  found  some 
whisky  In  this  stall.'  I  saw  defendant  take 
a  drink  of  It,  and  heard  Boney  ask  defendant 
for  a  drink,  and  defendant  said,  In  reply, 
•No;  I  will  not  give  you  a  drop;  you  can  get 
It  the  same  way  I  did;*  and  I  then  saw  him 
put  the  bottle  back.  Defendant  was  drunk 
that  day.  I  also  saw  a  man  by  the  name  of 
Miller  get  a  drink.'*  J.  J.  Noland,  for  the 
defendant,  testified:  "I  know  George  Boney. 
His  general  character  is  bad.  On  the  day  of 
the  election  defendant  found  the  bottle  of 
liquor  in  a  stall  in  a  warehouse  near  a  voting 
place.  Heard  defendant  say:  'I  have  found 
a  bottle  of  whisky,  and  am  going  to  drink  it' 
I  told  him  he  had  better  let  it  alone;  that  it 
was  poison.  I  heard  one  of  the  men,  who 
was  standing  near,  say,  'GIyo  me  some  of  It' 
Defendant  said:  'I  won't  do  it  I'm  not 
going  to  get  into  any  trouble  about  It  Tou 
can  get  it  the  same  way  I  did.'  He  then  put 
the  bottle  back,  and  the  others  took  it,  and 
drank.  I  did  not  drink  any  of  the  liquor. 
Don't  know  who  put  it  there.  Am  under  in- 
dictment for  giving  away  liquor  on  election 
day."    r«»Cendant  testified  in  his  own  l>ehalf : 


*^I  came  up  street  on  the  morning  of  Sec- 
tion. Went  into  a  stall  in  the  warehouse, 
and  saw  a  bottle  of  whisky.  Did  not  put  it 
there,  nor  do  I  know  who  did.  Noland  said, 
*Yon  had  better  not  drink  it;  it  might  be 
poison.'  I  said,  'I  wlU  drink  it,'  and  drank 
about  half  of  it  Boney  asked  me  for  a 
drink.  I  told  him  that  I  would  not  give  it 
to  him;  that  he  might  get  it  the  same  way  I 
had.  I  know-nothing  about  any  liquor  in 
the  opera  bouse.  Had  drunk  some  whisky 
that  day.  Have  been  indicted  several  times 
for  Yarlons  offenses."  The  state  called  Mil- 
ler, in  rebuttal,  who  testified:  "I  saw  de- 
fendant give  some  liquor  to  Boney  in  a  stall 
in  the  warehouse,  and  Boney  drank  it  Sev- 
eral men  were  standing  around  at  the  time. 
It  was  on  the  election  day.  Saw  Noland 
take  the  bottle  of  whisky  from  defendant, 
and  say,  'If  it  did  not  kill  you,  it  won't  kiU 
me;'  and  he  drank  some  of  it,  and  passed  the 
bottle  to  me."  At  the  dose  of  the  state's 
eYidenee  in  chief  the  defendant  asked  the 
court  to  charge  the  jury  that  the  evidence 
was  not  sufficient  to  convict  The  court  re- 
fused, stating  that  defendant  could  either 
demur  to  the  evidence  or  Introduce  testi- 
mony, and  to  this  ruling  defendant  excepted. 
At  the  close  of  the  whole  evidence  def  aid- 
ant asked  the  court  to  charge  that  there  was 
no  evidence  to  convict  Bef  used.  The  court 
charged  that  the  act  forbidding  the  giving 
away  of  liquor  on  election  days  was  a  com- 
prehensive one,  and  intended  to  absolutely 
prohibit  its  use  near  polling  places  on  the 
day  of  an  election,  thereby  preserving  otder 
and  preventing  breaches  of  the  peace  often 
growing  out  of  the  use  of  liquor  during  an 
election;  that  it  was  a  question  for  the  Jury 
whether  or  not  defendant  had  given  liquor  to 
the  witness  Boney;  that  the  state  insisted 
that  the  liquor  had  been  placed  in  the  ware- 
house, and  In  the  basement  of  the  opera 
house,  by  design,  and  that  defendant  either 
put  it  there  or  had  it  put  there  with  the  view 
of  using  it  during  the  day  of  the  election; 
that  the  defendant  insisted  he  did  not  put  It 
there,  and  had  not  given  liquor  to  Boney  or 
any  other  party.  The  court  charged  the  Jury 
that,  if  they  believed  the  defendant's  state- 
ment, he  would  not  be  guilty;  but  that  if 
they  found  as  a  fact,  fh>m  the  evidence,  that 
he  put  the  liquor  there,  or  knew  of  Its  being 
there,  and  gave  any  of  it  to  Boney,  he  would 
be  guilty;  or  if  they  found  as  a  fact  that  de- 
fendant found  the  liquor  there,  and  passed 
the  bottle  containing  liquor  to  Boney,  and 
Boney  drank  it,  the  defendant  would  be 
guilty.  Defendant  excepted.  Verdict  of 
guilty.  Motion  for  new  trial  overruled.  De- 
fendant was  sentenced  to  four  months'  im- 
prisonment in  the  common  Jail  of  Buncombe, 
and  appealed. 

The  Attorney  General,  for  the  State. 


OLABK,   J.    The   defendant   is    indicted 
under  the  Code  (section  2740)   for  giving 
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away  intoxicating  liquor  within  five  miles  of 
a  polling  place,  at  a  time  within  12  hours 
next  preceding  and  succeeding  a  municipal 
Section.  The  Indictment  is  in  due  form, 
and  avoids  the  objections  which  were  sus- 
tained In  State  v.  Stamey,  71  N.  0.  202. 
There  was  direct  evidence  that  the  defend- 
ant gave  some  whislcy  to  one  Roney,  and 
within  the  time  and  place,  as  charged.  The 
court,  therefore,  properly  refused  the  prayer 
to  instruct  the  Jury  that  the  evidence  was 
not  sufficient  to  convict.  The  defendant  tes- 
tified that  he  found  the  bottle  of  whisky; 
that  he  had  not  put  it  there,  nor  knew  who 
did,  but  drank  some  of  it;  that  he  refused  to 
give  any  of  it  to  Roney,  but  told  him  he 
could  get  it  the  same  way  he  did.  The  court 
charged  the  Jury  that  "if  they  believed  de- 
fendant's statement  he  would  not  be  guilty; 
but  that  if  they  found  as  a  fact,  from  the 
evidence,  that  G-ibson  put  the  liquor  there, 
or  knew  of  its  being  there,  and  gave  any  of 
the  liquor  to  the  witness  Roney,  he  would  be 
guilty;  or  if  they  found  as  a  tact  that  Gib- 
son found  the  liquor  there,  and  if  he  passed 
the  bottle  containing  liquor  to  the  witness 
'  Roney,  and  Roney  drank  it,  he  would  be 
guilty."  To  this  the  defendant  excepted,  but 
we  find  no  error  that  he  can  complain  of. 
State  V.  McMinn,  83  N.  C.  668.  It  is  imma- 
terial how  the  defendant  acquired  possession 
of  the  liquor,  whether  by  previous  arrange- 
ment or  by  chance  finding  it.  The  material 
point  is  whether  he  gave  it  away  to  Roney 
within  the  time  and  limits  specified  in  the 
indictment,  and  that  was  properly  left  to  the 
Jury.  The  statute  does  not  require  that  the 
selling  or  giving  away  liquor  shall  be  with 
intent  to  influence  any  voter  or  with  any  In- 
tent    No  error. 


(121  N.  C.  843) 

WORTH,  State  Treasurer,  v.  PIEDMONT 
BANK  OF  MORGANTON. 

Appeal  of  WALTON. 

(Supreme  Court  of  North  Carolina.     Dec.  23, 
1897.) 

Banks  and  Banehto — I^fsoLVSNOT— Rbcbivrrs— 

Action  for   Appointment  — Priority  op  Rb- 

CBivBRSHiP— How  Dbtbrminbd--Contbmpt. 

1.  Acts  1891,  c.  156,  as  amended  by  Acts  1893, 
c.  478,  requires  the  state  treasurer  to  appoint 
some  oDe  to  examine  and  report  on  the  condition 
of  the  state  banks,  and,  if  it  appears  that  a  bank 
is  insolvent,  or  in  immediate  danger  of  becom- 
ing so,  the  treasurer  is  to  institute  proceedings  in 
the  superior  court  of  Wake  county  for  winding 
up  the  bank  and  appointing  a  receiver.  HdS^ 
that  an  application  by  the  treasurer  for  the  ap- 
pointment of  a  receiver  can  be  made  to  the  resi- 
dent judge,  or  the  judge  holding  the  courts  by 
assignment  or  by  exchange,  of  the  judicial  dis- 
trict in  which  Wake  county  is  situated. 

2.  It  can  made  no  difference  in  the  treasurer's 
right  to  make  such  application  that  the  exam- 
iner did  not  make  his  report  until  the  insolvency 
of  the  bank  was  publicly  known. 

3.  Said  acts  do  not  give  tiie  treasurer  exclusive 
right  to  institute  proceedings  for  a  receiver,  so 
aa  to  take  away  the  right  of  a  creditor  of  the 
bank  to  sue  for  that  purpose  in  the  superior  court 
of  the  county  where  the  bank  is  situated. 


4.  Where  authorized  proceedings  for  the  ap- 
pointment of  a  receiver  are  begun  in  two  differ- 
ent courts,  and  a  different  receiver  is  appointed 
in  each  case,  in  determining  the  priority  as  be- 
tween the  receivers,  the  court  ¥^1  take  notice  of 
the  fractions  of  a  day. 

5.  Priority  as  between  permanent  receivers  ap- 
pointed in  separate  proceedings  by  different 
courts  having  equal  authority  to  nuike  appoint- 
ments is  determined  by  reference  to  the  date  of 
the  appointment  of  the  temporary  receivers. 

0.  where  two  receivers  are  respectively  ap- 
pointed by  separate  courts  having  equal  jurisdic- 
tion, and  one  of  them  takes  possession  of  the 
property  in  suit  under  order  of  court,  and  refuses 
on  demand  to  deliver  up  possession  to  the  re- 
ceiver who  is  afterwards  declared  to  be  the  one 
legally  appointed,  he  is  not  punishable  for  con- 
tempt, unless  he  continues  to  hold  after  such  de- 
cision. 

Appeal  from  superior  court.  Wake  oonnty; 
Robinson,  Judge. 

Action  by  William  H.  Worth,  as  treasurer 
of  the  state,  against  the  Piedmont  Bank  of 
Morganton,  for  the  appointment  of  a  receiver, 
and  for  winding  up  the  affairs  of  •  the  bank. 
From  an  order  appointing  Andrew  D.  Cowles 
permanent  receiver,  and  holding  that  the 
appointment  of  W.  L.  Walton  as  temporary 
receiver  in  an  action  against  the  bank  In  an- 
other county,  by  T.  M.  Webb  and  others, 
was  subsequent  to  the  appointment  of  Gowles 
as  temporary  receiver,  W.  I*  Walton  ap- 
peals.   Affirmed. 

B.  J.  Justice,  for  appellant?  F.  H.  Bus- 
bee,  for  appellee. 

CLARK,  J.  Ordinarily,  the  motion  for  a 
receiver  must  be  made  befcHre  the  resident 
Judge  of  the  district,  or  one  assigned  to  the 
district,  or  holding  the  courts  thereof  by  ex- 
change, at  the  option  of  the  mover  (Oode,  M 
386,  379;  Corbln  v.  Berry,  83  N.  a  27);  or 
at  most  in  analogy  to  the  granting  of  restrain- 
ing orders.  If  the  motion  for  a  temporary  re- 
ceiver is  granted  by  any  other  Judge  than 
one  of  those  Just  named,  the  order  must  be 
made  returnable  before  one  of  such  Judges 
(Galbreath  v.  Everett,  84  N.  0.  546;  Ham- 
ilton V.  Icard,  112  N.  0.  589,  17  S.  B.  519). 
Acts  1891,  c  155,  amended  by  Acts  1883,  c 
478,  makes  it  the  duty  of  the  state  treasnrer 
to  appoint  some  one  to  make  examlnatloii 
of  the  condition  of  the  state  banks,  tmniring 
Institutions,  and  bankers  referred  to  in  that 
statute,  and  report  thereon,  and  '^f  on  such 
report  it  shall  appear  to  the  state  treasurer 
that  any  bank,  banking  institution  or  tuinker 
Is  Insolvent  or  in  imminent  danger  of  Insol- 
vency, or  Is  guilty  of  fraud,  fraudulent  prac- 
tices or  concealments,  the  said  treasurer  shall 
institute  proceedings  In  the  superior  court  of 
Wake  county  for  the  purpose  of  winding  np 
and  settling  the  affairs  of  the  said  bank, 
banking  instltntion  or  banker,  and  for  the  ap- 
pointment of  a  receiver  thereof  according  to 
law.'*  Under  this  act,  an  application  by  the 
treasurer  for  the  appointment  of  a  receiver 
could  be  made  to  the  resident  judge,  or  the 
judge  holding  the  courts,  by  assignment  or 
exchange,  of  the  judicial  district  In  whicb 
Wake  county  is  situated.    It  can  make  iu» 


N.  C.) 


BIRD  y.  GILLIAM. 


diffoence  In  the  treasnrer's  right  to  make 
the  application  that  the  examiner  did  not 
make  such  report  till  the  insolvency  of  the 
bank  was  publicly  known.  If  the  report 
had  been  made  earlier,  It  would  hare  been 
simply  the  treasurer's  duty  to  have  moved 
earlier.  But  we  see  nothing  in  the  act 
which,  by  a  Just  construction,  gives  the  treas- 
urer the  exclusive  right  tx>  institute  fMroceed- 
ings  for  a  receiver,  etc.,  or  which  takes  away 
the  right  of  any  creditor  by  a  general  cred- 
itors' bill  to  begin  an  action  for  that  pur- 
pose. The  only  difference  is  that  the  treas- 
urer, by  means  of  his  examiner,  may  have 
earUer  Information  than  others,  and  it  is  made 
his  official  duty  to  take  appropriate  steps  to 
wind  up  the  bank  whenever,  by  the  exam- 
iner's report,  it  appears  to  him  that  "it  Is  in- 
solvent or  in  imminent  danger  of  Insolvency, 
or  Is  guilty  of  fraud,  fraudulent  prac^ces, 
or  concealments";  but  that  does  not  specify 
that,  if  he  moves.  It  shall  invalidate  proceed- 
ings already  taken  by  creditors  for  that  pur- 
pose under  the  general  law.  The  proceed- 
ings by  Webb  and  other  creditors  and  that 
by  the  treasurer  were  equally  authorized  by 
statata  The  only  inquiry,  therefore.  Is  as 
to  which  obtained  the  priority,  for  only  one 
proceeding  for  the  purpose  can  be  tolerated; 
and  in  determining  the  queMon  of  priority  in 
such  cases  the  court  will  take  notice  of  frac- 
tions ojf  a  day.  People  v.  Central  City  Bank, 
38  How.  Prac.  428,  63  Barb.  412.  The  simi- 
mons  in  the  proceeding  instituted  by  Worth, 
treasurer,  was  Issued  on  the  2d  of  December, 
but  a  few  hours  laker  than  the  summons  is- 
sued on  the  same  day  in  the  proceeding  be- 
gun by  Webb  and  others.  On  the  other  hand, 
the  order  appointing  a  temporary  receiver  was 
made  by  Judge  Bobinson  in  Treasurer 
Worth's  suit  at  9:45  a.  m.,  December  8d,  and 
at  6:45  p.  m.  the  same  day  Judge  Hoke  ap- 
pointed a  temporary  receiver  In  the  suit 
brought  by  Webb  and  others.  The  perma- 
nent receiver  was  appointed  in  the  treasurer's 
suit  on  December' 11th,  a  few  hours  later  than 
the  appointment  on  the  same  day  of  the  per^ 
manent  receiver  by  Judge  Greene  in  Webb's 
suit.  The  temporary  and  permanent  re- 
celTer  appointed  in  the  Webb  suit  took,  and 
still  holds,  possession  of  the  assets.  The  test 
of  jurisdiction  in  such  cases  Is  not  the  first 
Issuing  of  the  summons,  nor  the  first  prepa- 
ration and  verification  of  the  papers,  which 
are  the  acts  of  the  parties,  nor  which  re* 
ceiver  first  took  possession  (People  v.  Cen- 
tral City  Bank,  supra),  since  that  has  no  ef- 
fect unless  legally  authorized  (which  It  can- 
not be  if  a  prior  order  has  been  made  ap- 
pointing another),  but  which  court  is  first 
"seised  of  jurisdiction"  by  making  an  order 
apon  legal  proceedings  exhibited  before  it. 
*TbaX  court  which  first  takes  cognisance  of 
tlie  controversy  is  entitled  to  retain  jurisdic- 
tion until  the  end  of  the  litigation,  to  the  ex- 
clusion of  all  Interference  by  other  courts 
of  concurrent  jurisdiction."  Gluck  &  B.  Rec. 
I  430.    '^Priority,  as  between  receivers,  is  de* 


termined  by  reference  to  the  date  of  ap- 
pointment, since  the  court  will  not  permit 
both  to  act"  High,  Bee.  $  182.  "The  title 
of  the  receiver  dated  back  to  the  time  of 
granting  the  order,  even  though  preliminary 
conditions  must  be  performed,  and  he  re- 
mains out  of  poBsessk)n  pending  such  per- 
formance." Beach*  Bee.  $  200;  Wilson  v. 
Alien,  6  Barb.  542;  Storm  v.  Waddell,  2 
Sandf  .  Gh.  494.  The  first  order  was  made  by 
Judge  Bobinson  appointing  a  temporary  re- 
ceiver, and  he  retains  the  Jurisdiction  then 
acquired,  dhilds  v.  Martin,  69  N.  a  126; 
Young  V.  BoUlns,  86  N.  C.  486.  Walton, 
however,  waa  properiy  not  punished  for  con- 
tempt As  was  said  in  People  v.  Central 
City  Bank,  supra:  ''He  appears  to  have  act- 
ed in  good  faith,  and  had  the  authority  of 
an  order  of  the  court  which  he  was  probably 
entitled  to  regard  as  valid  until  prono&nced 
otherwise  on  a  question  of  priority  by  a  com- 
petent tribunxU."  That  decision  being  now 
pronounced,  it  will  be  his  duty  to  obey  it 
and  deliver  over  the  assets  to  the  receiver  ap- 
poinrted  by  the  court  which  first  acquired  ju- 
risdictk>n;  1.  e.  Cowles.  The  order  of  Judge 
Bobinson  of  December  11,  1897,  is  in  all  re- 
spects affirmed. 


021  N.  C.  326) 
BIBD  V.  GILLIAM  et  nx. 

(Supreme  Oaurt  of  North  Carolina.     Dec  23, 
1897.) 

WlLLS^RULB  IN   BBBLLBT'S   CaSB. 

A  will  devised  land  to  the  testator's  daugh- 
ter during  her  natural  life,  and  to  tiie  heirs  of 
her  body;  but,  if  she  should  have  no  lawful 
heirs  of  her  body^  the  land  at  her  death  to  go  to 
a  son,  and  the  heirs  of  his  body.  Held,  to  be  no 
case  for  the  application  of  the  rule  in  Sbdky's 
Ctihe,  either  as  to  the  daughter  or  the  son,  as 
the  explanatory  words,  "if  she  should  have  no 
heirs  of  her  body,"  limit  the  words  "heirs  of  her 
body,*'  and  the  daughter  and  son  each  take  only 
a  life  estate,  and  upon  the  death  of  both  with- 
out issue  the  estate  reverts  to  the  heirs  of  the 
testator. 

Appeal  from  superior  court,  Bertie  county; 
Bryan,  Judge. 

Action  by  Mary  Bird  against  Allen  Gilliam 
and  wife.  From  a  Judgment  for  defendants, 
plaintifiE  appeals.    Reversed. 

F.  D.  Winston,  for  appellant  R.  B.  Pee- 
bles, for  appellees. 

MONTGOMERY,  J.  The  courts  always 
give  that  interpretation  to  wills  which  will 
most  effectually  carry  out  the  intention  of  the 
testator,  and  there  Is  no  exception  to  this  rule 
but  In  those  cases  where  the  testator  uses 
technical  words,  which  in  law  have  a  definite 
meaning,  and  which  are  construed  under  a 
rule  of  the  law.  The  defendant  insists  In  the 
case  before  us  that  the  testator  had  made  use 
of  certain  technical  words,  which  In  law 
thwart  his  intention,  and  that,  under  the  rule 
in  Shelley's  Oase,  he  (defendant)  has  a  good 
title  to  the  land  conveyed  to  him  by  the  deed 
hereinafter  mentioned.    The  following  Is  the 
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daiue  of  tbe  will,  the  tnw  constrootion  of 
wblch  win  settle  tbe  oontentlon  between  tbe 
parties:  ''I,  John  awaln,  being  of  sound, 
disposing  mind  and  memory,  do  this  day 
make  this,  my  last  will  and  testament:  Aft- 
er my  debts  are  paid,  the  land  whereon  I 
now  live,  and  In  my  possession,  I  loan  to  my 
wife  dudng  hae  natural  life,  and  at  her  death 
I  loan  the  same  to  my  daughter,  Mary,  dnr^ 
ing  her  natural  life,  and  give  the  same  to  the 
heirs  of  her  body;  bat  If  my  daughter,  Maiyt 
should  not  haTe  no  lawful  hehs  of  her  body, 
the  said  land  at  hex  death  shall  go  back  to 
my  son,  William,  and  the  heirs  of  his  body.** 
Maiy  died  without  Issue;  and  WUUam  died 
without  Issue,  before  Mary,  having  conveyed 
In  his  lifetime,  by  deed,  his  Intercut  to  Mary. 
The  defendant  claims  by  a  deed  from  Mary, 
executed  after  the  deed  from  William  to  her. 
The  K^ahitlff  Is  nert  of  kin  and  hebr  at  law 
of  the  testator.  The  rule  in  Shelley's  Oase 
does  not  apply  here.  If  there  had  been  no 
words  explanatory  of  the  words  "heirs  of  her 
body,"  in  connection, with  the  estate  devised 
to  Mary,  she  would,  under  the  rule,  have  tak- 
en the  fee.  Nichols  v.  Gladden,  117  N.  0. 
487,  2B  &  B.  468.  But  there  were  siMdi  eac- 
phuiatoiy  words,  where  the  testator  said, 
"But  if  my  daughter,  Maiy,  should  not  have 
no  lawful  heirs  of  her  body,  the  said  land," 
etc  Such  explanatory  words  have  been  con- 
strued by  this  court  to  mesn  "issue."  Ber- 
lins v.  Keel,  116  N.  O.  68,  20  8.  B.  208.  Mary, 
then,  only  took  a  life  estate.  So,  unless  the 
deed  from  William  to  Mary  conveyed  the  fee, 
the  defendant  has  no  title  to  the  land.  We 
are  of  the  ophiion  that  the  estate  devised  to 
William  was  a  contingent  remainder,  de- 
pendhig  upon  the  determination  of  the  estate 
of  Mary  by  her  death  without  issue  (Watson 
V.  Smith,  110  N.  O.  6,  14  &  B.  640),  and  is 
not  a  <iase  for  tiie  application  of  the  rule  in 
Shelley's  Oase.  The  contingency  happened, 
for  Mary  died  without  issue;  but,  under  a 
proper  construction  of  the  wiU,  the  estate  de- 
vised to  William  was  only  a  life  estate. 
Thore  was  error  in  the  judgment  of  his  honor 
upon  the  facts  agreed,  and  the  judgment  is 
reversed*    Reversed. 


(in  U.  C.  682) 

8TATB  V.  BABY  et  at 

(Supreme  OHirt  of  North  Oarblhuu    Dec.  21, 
1887.) 

FoaHIOATlON  AHD  ADVLTBRT^BvIDBKOB— EVBVTB 
SiNOB  INDIOTMBVT— Ck>VPBTBVOV— SomOIBHCT 
— MATBRIAUTT  —  WITNB88B8  —  DiVOBOBD  HUS- 
BAND. 

1.  Bvidence  of  facts  that'  transpired  Bince  the 
flnding  of  an  indictment  for  fornication  and  adul- 
tery is  admlBsible. 

2.  Wbere  a  witness  testified  that  "def endanta 
Uved  together  •  ^  *  about  three  months  be- 
fore they  were  married."  and  that  prior  to  that 
they  had  moved  to  a  distant  place,  and  had  re- 
tamed,  there  was  evidence  safflcient  to  carry 
the  case  to  the  Jurv,  to  determine  whether  they 
were  guil^  of  fornication  and  adultery. 


8.  Evidence  that  a  person  saw  the  defendauiB 
working  together  in  a  field  was  competent  aa 
tending  to  snow  they  were  guilty  of  fornicadon 
and  adultery,  where  all  the  evidence  waa  dream- 
stantial,  and  showed  defendants  living  together. 

4.  0)de,  $  688,  prohibiting  a  husband  from  tes- 
tlf^ing  in  any  proceeding  in  conseqaenoe  of  his 
wife's  adultery,  does  not  change  the  rule  ss  to 
husband  and  wife  existing  before  the  Gode;  and 
a  divorced  husband  is  incompetent  to  testi^ 
against  the  divorced  wife,  beina  tded  for  adul- 
tery which  occurred  during  the  time  of  their  mar- 
risge. 

Appeal  firom  superior  court,  Biaeon  ooonty; 
Norwood,  Judge. 

James  Baby  and  another  a^ieal  from  a 
conviction  of  fornication  and  adulterj.  Be- 
vecsed. 

J.  F.  Bay,  for  appellant  Atty.  Q&l  WaU- 
■er,  for  the  State. 


FnBCHB)S,  J.  The  dtfendants,  Jamea 
Baby  and  Buena  Shields,  were  indicted  tor 
the  crime  of  fornication  and  adultery,  nie 
defendant  Buena  had  been  married  to  one 
Mark  Shields,  but  they  were  divorced  at  tbe 
spring  term,  1886,  of  Macon  si^erlor  court 
The  defendants  were  found  guilty*  and,  after 
judgment,  appealed,  assigning  three  grounds 
of  error,  as  follows: 

1«  That  the  court  admitted  evidence,  tend- 
ing to  show  the  guUt  of  defendants,  of  facts 
that  transpired  since  the  flnding  of  the  bill 
of  indictment  There  was  no  error  in  allow- 
ing  this  evidence.  State  v.  Stubbs,  108  N. 
a  774,  13  S.  E.  GO;  State  v.  Guest,  100  M. 
G.  410,  6  a  B.  253;  State  v.  Whe^er,  104 
N.  G.  896v  10  s.  a  ^a. 

2,-  Another  exception  is  that  the  court  re- 
fused a  prayer  of  defendants,  requesting  the 
court  to  charge  that  there  was  no  evides&oe 
to.  go  to  the  Jury  upon  which  they  could 
find  a  verdict  of  guilty.  Thla  prayer  was 
properly  refused,  as  there  was  evidence  suf- 
ficient to  carry  the  case  to  the  Jury. 

3.  The  third  is  as  to  the  evidence  of  Mark 
Shields,  the  former  husband  of  the  defendiunt 
Buena.  He  testified  that,  about  three  yeara 
ago,  he  "saw  the  defendants  chopping  In  170 
together  in  a  field.'*  This  Is  but  slight  evi- 
dence of  the  guilt  of  defendants;  but  tbe 
whole  case  is  one  of  circujnstnntial  evidence, 
and  it  cannot  be  seen, but  what  this  drciun- 
stance  contributed  to  finding  a  verdict  of 
guilty.  It  becomes  necessary,  therefore^  to 
see  whether  this  evidence  was  competent  or 
not  It  is  not  claimed  that  It  Is  competent 
under  section  580  or  590  of  the  Gode;  bnt  it 
is  claimed  by  the  state  that  it  is  competent 
under  section  588  of  the  Gode.  Thla  sectioii 
(583)  applies  to  the  competency  or  incom- 
petency of  husband  and  wife,  and  It  la  seen  by 
examination  of  this  section  of  the  Oode  tbat 
this  evidence  would,  have  been  Incomp^ent 
if  Mark  Shields  had  conthxued  to  be  the  bus- 
band  of  the  defendant  Buena.  This  section 
of  the  Code  has  not  changed  the  rule  a» 
betweeii  husband  and  wife  from  what  it  waa 
before  its  enactment  as  to.  any  evidence  of* 
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f ered  for  the  purpose  of  establishing  adultery 
in  either  party.  This  rule  of  evidence  is 
grounded  on  pul>l)c  policy,  and  not  on  ques- 
tions of  interest,  and  for  this  reason  sections 
589  and  590  do  not  apply.  As  the  rule  has 
not  heen  changed  by  section  588y  nor  by  sec- 
tion 589,  nor  by  section  690,  of  the  €k>de, 
we  only  have  to  look  to  decided  cases  to 
Boe  what  construction  was  placed  upon  the 
competency  of  a  dlTorced  party  before  these 
enactments;  and  we  find  that  a  dlYorced 
IMurty  was  Incompetent  to  testify  to  any  act 
showing  or  tending  to  establish  adultery  of 
the  other  party  which  occurred  during  the 
time  of  theh:  marriage.  State  7.  Jolly,  20 
N.  a  HO.  The  law  thus  draws  the  line  of 
Incompetency,  and  covers  this  period  of  their 
lives  with  the  mantle  of  protection.  For  the 
error  in  admitting  this  incompetent  testimony, 
which  may  have  influenced  the  verdict  of  the 
Joiy,  there  must  be  a  new  trial. 


{121  N.  C.  658) 

8TATB  V.  SATTERFIELD. 

(Supreme  Oourt  of  North  Carolina.     Dec.  23, 
1897.) 

Offiosbs— CanaRAL  Nbgliobnob  —  BonrriLLA  ov 
Btidbnob. 

L  Defendant  was  principal  clerlL  of  the  house 
of  representatives  of  the  general  assembly,  and 
was  indicted  for  permitting  a  bili  to  be  deliyered 
to  the  enrolling  clerk  to  be  enrolled  ^ich  had  not 
been  passed.  The  evidence  showed  that  the  aa- 
semb^  was  abont  to  adjourn,  and  on  that  day 
881  bills  were  signed  by  the  speaker,  including 
tiie  one  in  question.  Defendant  was  custodian 
of  the  bills,  and  kept  them  in  his  office,  but  had 
to  leave  the  office  frcQuently,  had  four  or  five 
assistant  clerks,  and  members  and  other  persons 
had  access  to  his  office.  The  bill  in  question  was 
tabled,  and  so  marked  on  the  back,  and  was 
seen  in  the  hands  of  defendant  after  being  mark- 
ed. The  copyist  who  enrolled  the  bill  testified 
that  defendant  did  not  give  her  the  bill,  and  nev- 
er spoke  to  her  about  it.  and  she  did  not  notice 
the  back  of  it.  Tlie  bill  was  soon  afterwards 
found  on  the  statute  book.  Hdd,  that  there  was 
no  evidence  upon  which  to   find  a  verdict  of 
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2.  It  is  a  preliminary  question  on  appeal  in  a 
crfaninal  case  whether  the  evidence  is  such  as 
would  justify  the  jury  in  proceeding  to  a  verdict 

Montgomery  and  Qark,  JJ.,  dissenting. 

Appeal  from  superior  court.  Wake  county; 
Mclver,  Judge. 

8.  P.  Satterfleld  was  convicted  of  negligence 
in  the  discharge  of  the  duties  of  the  office  of 
the  principal  clerk  of  the  house  of  representa- 
tives of  the  general  assembly,  and  he  appeals. 
Beversed. 

J.  a  li.  Harris,  for  appellant  T.  P.  Dev- 
ereuz,  for  the  State. 

FAIRGLOTH,  C  J.  The  defendant  is  in- 
dicted, as  principal  derk  of  the  house  of  rep- 
resentatives of  the  general  assembly,  for 
causing  and  permitting  to  be  delivered  to  the 
enrolling  derk  a  certahi  pretended  act.of  as- 
sembly for  enrollment  The  assembly  was 
about  to  adjourn,  and  on  March  13,  1895, 
881  bills  were  signed  by  the  speaker,  Indud- 


iQg  this  bill  No.  1,018.  The  defendant  was 
custodian  of  all  bills,  and  kept  them  in  his 
office,  not  tsr  from  the  speaker's  desk;  and 
he  had  to  leave  his  office  frequently,  and  at- 
tend to  his  duties  In  front  of  the  speaker.  It ' 
appeared  also  that  the  defendant  necessarily 
had  four  or  five  assistant  clerks,  and  that  the 
members  and  other  persons  had  access  to  the 
office;  that  on  that  day  there  was  much 
crowd  and  confusion.  It  appears  that  the 
bill  was  tabled  on  the  preceding  evening,  and 
so  marked  on  the  back  of  It;  and  one  wit- 
ness testified  that  said  bill  and  others^  after 
the  stamp  ''Tabled"  was  on  It,  were  seen  In 
the  hands  of  the  defendant.  On  the  same 
day  a  lady  copyist  for  the  enrolling  derk 
copied  said  bill,  and  returned  It  to  her  prin- 
dpal.  She  testified  that  the  defendant  did 
not  give  her  the  bill,  and  never  spoke  to  her 
about  it  and  that  she  did  not  notice  the  back 
of  the  bill:  This  bill  was  soon  afterwards 
found  on  the  statute  book.  We  have  referred 
to  this  much  of  the  evidence  merdy  to  show 
the  situation,  and  the  strongest  aspect  of  It 
for  the  state.  One  witness  testified  that  one 
*of  the  assistant  clerics  had  charge  of  all  bills 
after  they  were  "sorted,"  and  placed  in  pig- 
eon holes  In  the  desk  of  the  office;  that  said 
assistant  had  the  key  to  this  desk,  where  all 
the  bills  were  kept  and  that  he  had  custody 
of  the  bills.  The  defendant  testified  that  he 
had  no  knowledge  or  information  liow  the  en- 
rolling clerk  came  Into  possession  of  said 
bill.  There  were  10  or  12  witnesses  exam- 
ined, and  we  have  carefully  read  the  whole 
evidence,  and  we  are  of  opinion  that  the  de- 
fendant's motion  in  arrest  ought  to  have  been 
granted. 

The  duty  of  drawing  the  line  between  a 
scintilla  and  evidence  fit  for  the  jury  Is  some- 
times difficult  and  delicate,  but  It  Is  impor- 
tant and  the  court  must  assume  the  responsi- 
bility. It  is  a  preliminary  question  for  the 
court  who  must  find,  not  that  there  Is  abso- 
lutely no  evidence,  but  that  the  evidence  is 
such  as  would  justify  the  jury  in  proceeding 
to  a  verdict,— such  evidence  as  will  reasona- 
bly satisfy  an  Impartial  mind.  Commission- 
ers V.  Clark,  94  U.  S.  278;  Wittkowsky  v. 
Wasson,  71  N.  0.  45;  Young  v.  Railroad  Co., 
116  N.  O.  932,  21  S.  B.  177;  State  v.  Chancy, 
110  N.  C.  507,  14  a  B.  78a     Error. 

MONTGOMERY,  J.  (dissenting).  The  de- 
fendant undertakes  to  defend  himself  by  ur- 
ging that  as  great  a  number  as  361  bills  were 
signed  by  the  speaker  on  the  day  when  this 
one  was  signed;  that  there  was  a  great  rush 
and  a  mighty  confusion  in  the  house  that 
day;  that  he  was  frequently  away  from  his 
office  in  the  discharge  of  his  duties,  and  that 
his  assistant  derks,  five  or  six  in  number, 
were  not  of  his  own  choosing,  but  appointed 
for  him  by  the  house.  But  all  of  these  things 
combined  could  not  relieve  him  from  the  obli- 
gation of  exercising  reasonable  care  in  per^ 
forming  his  duty  In  connection  with  this  par- 
ticular bill.    Indeed,  they  should  have  made 
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lilm  more  careful.  If  there  bad  been  1,000 
bills  Instead  of  861,  and  the  house  had  been 
a  Bedlam,  and  the  number  of  his  clerks  twice 
as  great  aa  it  was,  he  could  easily  enough 
have  taken  this  one  bill  out  of  the  batch, 
after  his  attention  was  called  to  it,  and  called 
to  it  as  a  bill  that  had  been  tabled,  and  hare 
placed  it  where  it  could  not  have  been  en- 
rolled. Although  others  of  his  duties  might 
have  been  impossible  of  performance  on  that 
day,  owing  to  the  matters  he  mentions,  yet 
there  could  have  been  no  excuse  for  a  failure 
to  make  an  efitort  to  prevent  this  tabled  bill 
from  being  enrolled,  after  his  Attention  had 
been  called  to  it  The  hidictment  contained 
two  counts,  the  first  one  charging  that  he  per- 
mitted the  enrollment  negligently,  and  the 
second  that  he  did  it  or  had  it  done  knowing- 
ly, willfully,  and  corruptly.  He  was  conrict- 
ed  on  the  first  count  The  only  question  nec- 
essary to  be  decided  Is  whether  there  was 
any  suflScient  evidence  to  be  submitted  to  the 
Jury  on  the  question  of  negligence.  I  do  not 
see  how  It  admits  of  a  doubt  that  there  was 
such  evidence.  The  following  Is  the  evidence: 
The  bill  (house  bill  No.  1,018)  had  on  its  back', 
with  others,  this  indorsement:  'Tabled 
March  12,  1895;"  and  in  fact  it  had  been 
tabled  on  that  day.  The  journal  of  the  house 
showed  no  entry  that  the  bill  had  been  tabled. 
Books  were  kept  by  the  defendant,  as  prin- 
cipal clerk  of  the  house,  in  which  were  kept 
receipts  of  the  enrolling  clerk  for  all  bills  re- 
ceived by  him  from  the  principal  clerk.  This 
bill  No.  1,018,  as  appeared  from  these  books, 
was  not  receipted  for  either  by  title  or  num- 
ber. R.  L.  Smith,  a  member  of  the  house 
of  that  session,  introduced  the  bill.  Smith, 
for  the  state,  testified  that  he  requested  the 
speaker  to  place  the  bill  before  the  house; 
that  such  course  was  taken,  and  that  the  bill 
was  tabled  on  March  11th.  The  witness  fur- 
ther testified  that  on  the  next  day— the  12th 
of  March— he  saw  the  defendant  in  the  pos- 
session of  the  tabled  bill.  The  following  is  the 
exact  testimony  of  the  witness  Smith  on  that 
point:  'The  next  day— 12th  March— I  met 
Satterfield,  chief  clerk,  Just  at  the  left  of  the 
speaker's  chair,  and  he  said  he  had  one  of 
my  bills.  I  asked  him  to  let  me  see  It,  and 
what  he  was  going  to  do  with  It  He  show- 
ed me  the  bill.  He  said  he  was  going  to  give 
it  to  the  enrolling  clerk.  I  told  him,  *It  was 
tabled  last  night*  He  said  he  would  go  back, 
and  see  about  It  He  turned  back  towards 
the  desk  of  the  principal  clerk,  which  is  in 
front  of  the  speaker's  chair.  Since  then  he 
asked  me  where  it  was  I  met  him.  I  told 
him,  and  he  admitted  It"  The  defendant 
after  having  been  seen  in  the  possession  of 
the  bill,  as  described  in  the  testimony  of  the 
witness  Smith,  on  his  way  to  the  enrolling 
clerk's  office,  and  after  he  had  been  caution- 
ed about  it  when  he  came  upon  the  stand  as 
a  witness  for  himself  did  not  give  out  one 
word  as  to  what  he  did  with  the  bill  after 
that  time,  or  as  to  whether  he  took  any  pre- 
cautions to  have  it  put  in  the  possession  of 


Mr.  Lilllngton,  the  assistant  derk,  whose 
duty  It  was  to  place  the  bills  into  proper 
apartments  in  a  desk  which  he  kept  for  that 
purpose,  and  which  desk  Lilllngton  kept  lock- 
ed, keephig  the  key  himself.  By  the  testi- 
mony, Lilllngton  was  the  custodian  of  the 
bills  such  as  had  been  passed  and  such  as 
had  been  tabled,  and  the  bill  was  never  pla- 
ced In  his  possession,  as  far  as  the  evidence 
discloses.  The  defendant  ft  Is  true,  contra- 
dicted the  witness  Smith  as  to  the  nature  of 
the  conversation  which  they  had  when  Smltb 
discovered  him  going  to  the  enrolling  clerk's 
oflice  to  have  the  tabled  bill  enrolled.  The  de- 
fendant was  aware  of  the  hnportance  of  that 
testimony.  There  was  a  conflict,  but  both 
sides  of  it  was  a  matter  for  the  consideration 
of  the  Jury.  The  evidence.  Including  the  de- 
fendant's own  testimony,  tended  strongly  to 
show  that  he  did  not  use  one  particle  of  care 
to  prevent  the  enrollment  of  this  tabled  bllL 
I  think  the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  court  below  ought  to  stand,  for 
the  verdict  was  Justified  by  the  evidence,  and 
the  Judgment  according  to  the  law. 

CLARK,  J.  I  concur  in  the  dissenting 
opinion. 

(121  N.  C.  CT9) 
STATE  T.  HAIRSTON  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  28, 
1807.) 

Raps— Prosscutriz'b  Charactbr— App«al  —  Ex- 
pected Proof— Failure  to  State  —  Ansrissi- 
BiLiTT  OF  Evidence— Bible  Entrish — ^Trial— 
Abusing  Child^Fbmals  Defendant— Harm- 
less Error. 

1.  Defendants,  accused  of  rape.  Introducing  a 
witness  as  to  character  of  prosecutrix,  can  only 
prove  her  general  character,  and  cannot  show  her 
reputation  for  virtue. 

2.  It  was  not  error  to  refuse  to  permit  a  wit- 
ness to  state  that  prosecutrix  had  proposed  to 
have  sexual  intercourse  with  him,  where  defend- 
ants did  not  expect  to  show  that  the  witness  had 
intercourse  with  her. 

8.  Where  defendants,  without  permission  of 
court,  had  ordered  the  jailer  to  bring  a  prisoner 
into  the  court  room,  it  was  not  error  for  the 
judge  to  order  her  to  be  sent  hack  to  jail  after 
she  had  been  examined  as  a  witness  by  defend- 
ants. 

4.  In  a  prosecution  for  abusing  and  carnally 
knowing  a  female  child,  her  age  may  be  shown 
by  Bible  entries,  where  a  witness  states  that  he 
knew  the  handwriting  of  the  child's  mother,  that 
the  entries  were  made  by  her,  and  that  she  had 
been  dead  seven  years. 

6.  It  is  not  error  to  refuse  a  prayer  for  in- 
structions that  was  not  asked  at  or  before  (he 
close  of  the  evidence. 

6.  A  man  and  a  woman  are  both  guilty  of  abas- 
ing and  carnally  knowing  a  female  child,  where 
both  caused  the  child  to  become  drunk,  and  the 
man  had  intercourse  with  her,  with  the  woman's 
aid. 

7.  Where  the  indictment  has  a  oonnt  for  rape 
and  one  for  abusing  and  carnally  knowing  a  fe- 
male child,  defendants,  convicted  of  the  latter, 
cannot  complain  of  a  charge  that  the  pnnishinent 
for  the  former  was  death  and  for  the  latter  hn- 
prisonment. 

Appeal  from  superior  court,  Guilfoid  coun- 
ty;  Allen,  Judge. 
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Isaac  Hairston  and  another  appeal  from  a 
conyictlon  of  abusing  and  carnally  knowing 
a  female  child.     Afiirmed. 

The  sixth  exception  was  to  the  refusal  of 
the  court  to  give  Instructions  that  were  not 
aaked  for  at  or  before  the  dose  of  the  eyt- 
dence.  The  seventh  exception  was  to  the  in- 
struction that,  if  defendants  made  the  prose- 
cuting witness  drunk  and  the  male  defendant 
had  sexual  intercourse  with  her,  aided  by  tlie 
female  defendant,  both  would  be  guilty* 

Hie  Attorney  General,  for  the  State. 

FUBGHBS,  J.  The  defendants  were  In- 
dicted in  two  oounts,-H>ne  for  rape,  under  sec- 
tion 1101  of  the  Code;  and  the  other  for  the 
lesser  ofitense  of  abusing  and  carnally  know- 
ing one  Ndlle  Harris,  a  female  child  oyer  10 
years  of  age  and  under  14,  under  chapter  296 
of  the  Acts  of  1865.  The  eyidence  of  tiie  state 
tended  to  prove  that  the  defendant  Hairston 
and  the  defoidant  Lee,  acting  in  concert, 
procured  whisky,  got  the  prosecuting  witness 
Into  a  room,  gave  her  whisky  until  she  was 
drunk,  and  that  the  defendant  Lee  helped  to 
bold  the  prosecutrix  while  the  defendant 
Hairston  had  sexual  intercourse  with  her; 
that  the  prosecutrix  was  over  10  and  under 
14  years  of  age;  that  she  was  12  years  old. 
The  defendants  were  convicted  of  the  lesser 
offense,  provided  for  in  chapter  296  of  the 
Acts  of  1866,  and  appealed,  assigning  the  fol- 
lowing errors: 

The  defendants  introduced  one  Bstelle 
Thomas,  who  testified  that  she  knew  the  gen- 
eral character  of  the  prosecttftrlx,  and  that  it 
was  bad.  The.  defendants  then  asked  the 
witness  what  was  the  character  of  the  prose- 
cutrix for  virtue.  Objected  to  by  the  state, 
and  excluded,  and  the  defendants  excepted. 
This  exception  cannot  be  sustained,  for  two 
reasons.  A  party  introducing  a  witness  as 
to  character  can  only  prove  the  general  char- 
act^  of  the  person  asked  about.  The  wit- 
ness, of  his  own  motion,  may  say  in  what 
reiq)ect  it  is  good  or  bad.  He  may  have  to 
do  this  in  Justice  to  himself;  in  other  words, 
to  tell  the  tntth,— as,  for  instance,  the  party 
spoken  of  had  a  general  good  character  for 
some  things,  and  a  general  bad  character  for 
other  things.  Hie  witness  could  not  truth- 
fully say  it  was  bad,  nor  that  it  was  good, 
without  quaUflcation.  Or  the  (^poslte  party 
may,  on  cross-examination,  test  the  witness 
1^  asking  him  as  to  what  It  is  bad  for,  what 
it  is  good  for,  etc  State  v.  Laxton,  76  N.  G. 
216;  State  v.  Daniel,  87  N.  G.  507.  Neither 
is  it  stated  what  the  defendants  expected  to 
prove.  It  may  be  supposed  that  they  expect- 
ed to  prove  it  bad.  But  this  court  should 
not  be  left  to  doubt  and  speculate  as  to  what 
the  defendants  expected  to  prove. 

Second  exception:  The  defendants  intro- 
duced a  witness,— ^ott,— and  asked  him  If  the 
prosecuting  witness  had  not  proposed  to  have 
sexual  intercourse  with  him.    This  evidence 


was  objected  to  by  the  state,  and  the  court 
asked  the  counsel  for  the  defendants  if  he  ex- 
pected to  follow  this  question  by  showing  that 
Scott  had  intercourse  with  the  prosecutrix,  to 
which  he  answered  that  he  did  not,  and  the 
court  excluded  this  evidence.  We  see  no 
error  in  this  ruling. 

Third  exoepticm:  The  defendants*  counselt 
without  permission  of  the  court,  had  ordered 
the  Jailer  to  bring  one  Bmma  Bass,  a  prisoner 
then  in  the  Jail,  to  the  court  house,  to  be  used 
as  a  witness.  After  Bmma  had  been  ex- 
amined by  the  defendants,  the  court  ordered 
the  Jailer  to  take  her  back  to  JalL  While  we 
cannot  approve  of  the  course  taken  by  the 
defendants'  counsd  to  get  tills  witness  out  of 
Jail,  we  do  approve  the  order  of  the  Judge  in 
sending  her  back  to  Jail.  This  exception  can- 
not be  sustained. 

Fourth  exception,  as  to  Dr.  Schenck's  evi- 
dence, cannot  be  sustained.  Nor  can  the 
fifth  exception,  as  to  the  evidence  of  William 
Harper  as  to  her  age,  nor  as  to  the  Bible 
entries,  as  he  swore  that  he  knew  the  hand- 
writing of  Nellie's  mother,  that  they  were  in 
her  handwriting,  and  the  mother  had  been 
dead  seven  years.  This  exception  is  over- 
ruled. 

The  sixth  exception  cannot  be  sustained. 
This  has  been  so  often  decided  by  this  court 
that  it  would  seem  to  need  no  citations  to  sus- 
tain the  action  of  the  court  State  v.  Bowe, 
98  N.  G.  629,  4  S.  B.  506;  Grubbs  v.  Insur- 
ance Go.,  108  N.  G.  472,  13  S.  B.  236. 

The  seventh  exception  cannot  be  sustained 
for  the  reason  that  it  was  a  correct  enuncia- 
tion of  the  law,  and  for  the  further  reasoii 
that  the  defendants  have  not  been  convicted 
of  rape,  to  which  this  charge  of  the  Judge  was 
applicable. 

The  eighth  exception  is  that  the  Judge  told 
the  Jury  that  the  punishment  for  rape  was 
death,  and  that  for  the  lesser  offense  charged 
in  the  indictment  was  fine  or  imprisonment  in 
the  penitentiary.  We  have  at  this  term  ap- 
proved the  ruling  of  Judge  Starbudc  in  refus- 
ing, at  the  request  of  the  Jury,  to  give  this 
Instruction,  and  we  do  not  wish  to  be  under- 
stood as  approving  it  in  this  case.  But  what 
grounds  the  defendants  have  to  object  to  it 
we  are  unable  to  see.  In  all  probability,  it 
saved  them  from  the  gallows.  The  Judifhient 
is  afDrmed. 

on  N.  C.  674) 
STATE  V.  TRAYLOB. 

(Supreme  Oonrt  of  North  Oarolina.     Dee.  21, 
1807.) 

Criminal  Law— Evidbncb  of  Chabactbr. 

Where  a  defendant  in  a  criminal  prosecution 
testifies  on  his  own  behalf,  and  introduces  no  ev- 
idence of  his  character,  but  the  state  introduces 
evidence  tending  to  show  that  his  character  ia 
bad.  the  evidence  can  be  considered  only  as  af- 
fecting his  credibility  as  a  witness,  and  it  is  er> 
ror  to  charge  that  it  can  be  considered  as  a  dr-  . 
cumstance  in  determining  the  question  of  Ills 
guilt. 
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Appeal  from  ■nperior  court,  nnloQ  oonnty; 
Hoke,  Judge. 

G.  A.  Traylor  was  convicted  of  f  otgery,  and 
be  appeals.    Beyersed. 

Jones  ft  TlUett  and  Osborne,  Blazwell  ft 
Keerans,  for  appellant.  Atty.  Gten.  Walser, 
for  the  State. 

MONTGOMBRY,  J.  The  defendant  McGee, 
who  had  entered  a  plea  of  guilty  to  the  in- 
dictment charging  him  and  the  oth^  defend- 
ant, Traylor,  with  the  forgery  of  a  promis- 
sory note,  on  his  examination  as  a  witness 
for  the  state  testified  that  he  and  Traylor 
committed  the  forgery,  and  that  they  also, 
at  and  about  the  same  time,  obtained  money 
from  yailous  persons  by  means  of  false  pre- 
tenses. There  was  other  evidence  tending 
to  show  that  at  the  time  the  note  was  forged, 
and  before,  the  defendants  were  engaged  "in 
an  illegal  combination  to  cheat  parties  l^  sale 
of  a  patent  right,  and  by  taldng  notes  abso- 
lute in  form,  but  to  which  there  was  attached 
a  collateral  condition,  and  putting  the  notes 
into  the  hands  of  innocent  purchasers  before 
due.**  Traylor  was  introduced  as  a  witness 
In  his  own  behalf,  and  testified  that  he  knew 
nothing  of  any  design  on  McGee*s  part  to 
cheat  any  one,  and  thought  McOee  had  a 
right  to  sell  the  patent;  that  he  knew  noth- 
ing about  the  forgery  at  the  time  it  was 
committed,  nor  had  he  ever  heard  of  it  until 
he  was  arrested  upon  the  charge  of  having 
committed  it  He  introduce  no  evidence 
as  to  his  character.  The  state,  however,  in 
reply  introduced  evidence  going  to  show  that 
the  general  character  of  the  defendant  Tray- 
or  was  had.  The  counsel  of  defendant  re- 
quested liis  honor  to  charge  the  jury  that  the 
evidence  as  to  the  defendant's  character 
should  only  afitect  his  credibility  as  a  witness, 
and  should  not  be  considered  in  any  other 
light.  The  court  refused  to  give  the  instruc- 
tion, but  instead  charged  the  jury  that  the 
evidence  of  the  defendant's  bad  character 
offered  by  the  state  could  properly  be  con- 
sidered by  them  as  a  circumstance  in  deter- 
mining the  question  of  the  guilt  or  innocence 
of  the  defendant  Traylor  upon  the  charge  set 
forth  in  the  bUl  of  indictment  Act  18S1,  c. 
110  (Code,  S  1353),  gave  to  defendants  the 
right  and  privilege  in  all  criminal  indictments, 
complaints,  and  other  proceedings,  at  their 
own  request,  but  not  otherwise,  to  be  com- 
petent witnesses.  Before  the  passage  of 
that  act  the  state  could  not  Impeach  the 
character  of  a  defendant  unless  the  defend- 
ant himself  opened  the  way  by  offering, 
through  the  testimony  of  witnesses,  evidence 
of  his  general  character.  Has  the  rule  been 
altered  since  the  act  of  1881?  If  a  defend- 
ant introduces  himself  as  a  witness,  he  can 
be  impeached  as  any  other  witness  can  be, 
no  doubt;  but  can  the  evidence  of  his  general 
bad  character  be  allowed  to  affect  him  as  a 
defendant?    Can  it  affect  him  except  as  to 


his  credlbitty  as  a  witness?  ns  flist  ease  hi 
which  the  statute  of  1881  was  discasaed  is 
that  of  iState  v.  Bfler,  86  N.  0.  685.  There 
the  defendant  was  examined  in  his  own  be- 
half, and  the  state,  for  the  purpose  of  dis- 
crediting him  as  a  witness,  and  for  no  other 
purpose,  offered  testimony  of  his  general  bad 
character,  and  H  was  admitted  by  the  court 
below  for  that  purpose  alone  The  court 
said:  "In  declaring  him  to  be  %  competent 
witness'  we  understand  the  statute  to  mean 
that  he  shall  occupy  the  same  position  wttb 
any  other  witness,  be  under  obligation  to  tdl 
the  truth,  entitled  to  the  same  privileges, 
receive  the  same  protection,  and  equally  Ua- 
bie  to  be  Impeached  or  discredited.  •  •  • 
But  by  availing  himself  of  the  statute  he 
assumes  the  position  of  a  witness,  and  sub- 
jects himself  to  all  the  disadvantages  of  that 
position,  and  his  credibility  is  to  be  weighed 
and  tested  as  that  of  any  other  witness.**  In 
State  V.  Thomas,  98  N.  C.  589,  4  8.  B.  618. 
Chief  Justice  Smith,  In  delivering  the  opinion 
of  the  court,  after  reciting  the  law  as  de- 
clared in  State  v.  S<fler,  supra,  and  comment- 
ing upon  the  position  which  a  defendant  oc- 
cupies who  takes  the  stand  as  a  witness  for 
himself,  said:  'This  results  from  the  neces- 
sity of  ascertaining  the  value  and  weight  to 
be  given  to  his  testimony  by  the  Jury,  and 
it  is  certainly  a  material  inquiry  whether  the 
witness  is  entitled  to  credit,  and  deserving 
their  confidence  in  the  truthfulness  of  his 
statements."  The  decisions  In  these  cases 
are  not  an  express  adjudication  upon  the 
question  raised  in  this  case,  but  we  think 
they  impliedly  decide  the  question.  We  are 
of  opinion  that  his  honor  ought  to  have  giv&k 
the  charge  as  requested,  and  that  there  was 
error  In  his  refusal  to  do  so.    New  tiiai 


(101  Oa.  8S) 
OLEMBNTS  et  al.  v.  WBSTBBN  LODGB.  NO. 
91,  FREE  AND  AOCEPTBD  MASONS. 

(Supreme  Court  of  Georgia.     May  6,  1897.) 

WrrNESsis  —  Compbtsnot  —  Irtssmv-Gobpoka- 

TI01I8. 

1.  In  the  absence  of  eridence  to  the  contxaxy. 
It  will  be  presumed  that  the  members  of  a  cor- 
poration owning  property  are  pecuniarily  inter- 
ested in  the  result  of  a  iawsnit  myolving  the  title 
to  a  portion  of  such  property;  and  where  they 
are  so  interested,  and  the  opposite  parties  to  the 
suit  are  the  legal  representatives  of  a  deceased 
person,  such  members  are  incompetent  to  testify 
as  witnesses,  in  behalf  of  the  corporation,  to 
communications  in  the  nature  of  admissions  made 
to  them  by  the  deceased  with  reference  to  the 
transaction  under  investigation  at  the  trial. 

2.  This  being  a  proceeding  to  establish  a  copy 
of  a  deed  alleged  to  liave  been  executed  by  the 
defendants'  testator,  and  to  have  been  lost,  and 
the  evidence  failing  entirely  to  show  ttiat  the 
copy  sought  to  be  established  was  either  a  literal 
or  a  substantial  copy  of  the  alleged  lost  original, 
the  trial  judge  erred  in  refusing  to  set  aside  the 
verdict  rendered  by  the  jury  m  the  plaintilTs 
favor. 

(Syllabus  by  the  Court) 
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Iflrrbr  O^m  superior  cotirt,  Walker  county;* 
W.  M.  Henry,  Judge. 

Action  by  Western  Lodge,  No.  91,  Free  and 
Accepted  Masons,  against  J.  G.  Clements  and 
others,  executors,  to  establish  a  copy  of  a 
lodt  deed.  Froih  a  judgment  for  plaintiff,  de- 
fendants bring  error.    Reversed. 

R.  If.  W,  Glenn,  for  plaintiffs  in  error. 
Lumpkin  &  Shattnck,  for  defendant  in  error. 

LUMPKIN,  P.  J.  This  was  a  proceeding 
instituted  by  Western  Lodge,  No.  91,  Free 
and  Accepted  Masons,  against  the  executors 
of  Spencer  Marsh,  to  establish  a  copy  of  an 
alleged  lost  deed  which  the  plaintiff  claimed 
had  been  made  to  the  lodge  by  the  defend- 
ants' testator.  The  petition  does  not  dis- 
tinctly disclose  that  the  plaintiff  had  ever 
been  Incorporated,  but  It  is  apparent  from 
the  record  that  it  was  dealt  with  by  th« 
court  and  by  counsel  on  both  sides  as  a  cor- 
poration; so  we  are  left  to  assume  that  it 
was  one,  and  accordingly  shall  treat  it  as 
such  for  the  purposes  of  this  discussion. 

1.  Presumably  the  members  of  this  lodge  were 
pecuniarily  interested  hi  the  result  of  the  present 
litigation,  because  it  necessarily  Inyolved  the  ti- 
tle to  property  claimed  by  the  lodge.  It  may  be* 
that  an  incorporated  lodge  of  Free  and  Accepted 
Masons  is  a  corporation,  the  members  of  which 
really  have  no  personal  pecuniary  interest  in  its 
effects,  and  therefore  would  not,  as  to  their 
own  private  estates,  be  in  the  least  degree 
affected  by  the  rendition  of  any  Judgment 
for  or  against  the  lodge.  It  was  insisted  in 
the  argument  that  this  was  true  of  Western 
Lodge,  No.  91;  but  the  difficulty  is  that  we 
are  unable  to  learn  from  the  record  what 
the  truth  is  In  this  regard.  We  cannot  know 
judicially  what  interest  the  members  of  such 
a  lodge  have  in  its  property,  and  have  there- 
fore felt  constrained  to  follow  the  general 
rule  of  law  that,  in  the  absence  of  evidence 
showing  the  contrary,  every  member  of  a 
corporation  is  presumed  to  have  a  share  or 
interest  in  whatever  belongs  to  It.  At  the 
trial  two  members  of  the  lodge  were  offered 
as  witnesses  for  the  purpose  of  proving  com- 
munications to  them,  in  the  nature  of  admis- 
sions by  the  deceased,  tending  to  show  that 
he  had  in  fact  executed  and  delivered  to  the 
lodge  B  deed  of  some  description.  These 
witnesses  were  objected  to  as  incompetent 
to  give  this  testimony  in  behalf  of  the  plain- 
tiff, on  the  ground  that  the  evidence  thus 
flougbt  to  be  elicited  related  to  transactions 
with  the  deceased.  Uni]uestionably,  if  these 
witnesses  had  been  parties  to  the  case,  they 
could  not  properly  have  been  permitted  to 
testify  as  to  these  matters.  They  were  not 
parties;  but,  in  view  of  what  has  been  said 
above,  we  are  obliged  to  assume  that  they 
were  pecuniarily  interested  in  the  result  of 
the  case;  and  therefore,  under  paragraph  4 
«f  section  5269  of  the  Civil  Code,  their  testi- 


mony ought  to  have  been  excluded.  It  being 
therein  provided  that  "a  person  interested  *ln 
the  result  of  the  suit  ^  ^  ^  shall  not  be 
competent  to  testify  if ,  aa  a  party  to  the 
cause,  he  would  for  any  cause  be  incompe- 
tent'* As  the  case  must,  for  another  rea- 
son, be  tried  again,  it  can,  at  the  next  hear- 
ing, be  ascertained  exactly  what  sort  of  an 
association  the  plaintiff  Is,  and  the  compe- 
tency of  these  witnesses  can  then  be  passed 
upon  with  reference  to  the  question  whether 
they  really  have  or  have  not  a  pecuniary  in- 
terest in  the  result  of  the  case. 

2.  The  verdict  in  favor  of  the  plaintiff 
ought  to  have  been  set  aside,  because  there 
was  absolutely  no  evidence  showing  that  the 
paper  sought  to  be  established  in  lieu  of  the 
alleged  lost  original  deed  was  either  a  literal 
or  substantial  copy  of  the  same.  Judgment 
reversed. 


(101  Oa.  32) 
HARNETT  v.  McCONNELL,  Sheriff,  et  al. 

(Supreme  Court  of  (Georgia.     May  5,  18^7.) 

APPBAtr->RBVIBW— CONFLICTIKO    EVIDBKOB. 

This  being  a  contest  on  a  rule  to'  distribute 
money  in  the  sheriffs  hands,  arising  from  the 
sale  of  certain  personal  property,  and  the  contest- 
ants being  two  creditors  holding  mortgages  on 
such  property  executed  by  the  debtor  on  the 
same  day,  but  filed  for  record  at  different  times, 
and  the  evidence  being  conflicting  as  to  which 
mortgage  was  first  ezecated,  and  also  as  to 
whether  the  holder  of  the  mortgage  first  filed 
had,  at  the  time  of  receiving  it,  notice  of  the  ex- 
istence of  the  other  mort£[age,  a  judgment  by 
the  trial  jndge,  presiding  without  a  jury,  award- 
ing the  fund  to  the  mortgage  first  filed,  will  not 
be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd;  G.  A.  H. 
Harris,  Judge. 

Rule  by  D.  W.  Barnett  against  J.  P.  Mc- 
Connell,  sheriff,  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  brings  error. 
Affirmed. 

J.  B.  Lumpkin,  for  plaintiff  In  error.  M. 
B.  Eubanks,  for  defendants  in  error. 


COBB,  J.  This  wks  a  contest  between  two 
creditors  holding  mortgages  executed  by  the 
debtor  on  the  same  day  on  certain  personal 
property.  Barnett  brought  a  rule  against 
the  sheriff,  and  claimed  the  money  in  his 
hands  arising  out  of  the  sale  of  the  property 
under  the  foreclosure  of  a  mortgage,  dated 
June  1,  1895,  and  recorded  five  days  there- 
after. Bass  Bros.  &  Co.  were  made  parties 
to  the  rule,  and  claimed  the  money  on  an 
execution  issued  on  the  foreclosure  of  a 
mortgage  dated  June  1,  1895,  and  recorded 
on  the  day  of  Its  execution.  The  evidence 
was  conflicting  as  to  which  mortgage  was 
first  recorded,  and  also  ai^  to  whether  Bass 
Bros.  &  Co.,  the  holders  of  the  mortgage  first 
Hied,  at  the  time  of  receiving  it,  had  notice 


496 


28  SOUTHEASTBRN  RBPOBTBR. 


(Gt. 


of  tb«  existence  of  the  mortgage  given  to 
Baxnett.  The  trl^I  Judge,  presiding  without 
a  Jury,  awarded  the  fund  to  Bass  Bros,  ft 
0>.,  and  we  cannot  say  that  he  erred  in  so 
doing.  An  examination  of  the  eyidence  dis- 
closes a  state  of  facts  where  it  is  impossible 
for  this  court  to  tell  what  was  the  truth  in 
regard  to  the  two  questions  of  fact  that  the 
Judge  passed  upon;  and  his  Judgment,  under 
the  circumstances,  in  awarding  the  fund  to 
the  more  diligent  creditor,  will  not  be  dis- 
turbed.   Judgment  affirmed. 


(100  Gn,  779) 

0ABNB8  et  aL  T.  BAKER  et  aL 
(Supreme  Ooort  of  Georgia.     May  6,  1807.) 

Wills— Constbuotiok—Natubb  of  Ebtatb. 

A  devise,  made  prior  to  the  adoption  of  the 
Code,  to  one  person  for  life,  with  remainder  over 
to  two  others,  and  after  their  death  to  their  bod- 
ily heixs,  upon  the  death  of  the  life  tenant  vests 
the  fee  to  the  estate  devised  in  the  remainder^ 
men  as  tenants  in  common,  and  upon  the  death 
of  either  his  heirs  are  entitled  to  take  the  in- 
terest devised  to  him  by  descent  from  him,  and 
not  by  purchase  under  the  will. 
(Syllabu^  by  the  Court) 

Error  from  superior  court,  Hart  county; 
Seaborn  Reese,  Judge. 

Action  by  L.  F.  BaJker  and  others  against 
Samuel  Games  and  others.  From  a  Judg- 
ment for  plaintifPs,  defendants  bring  «7or. 
AfBtmed. 

W.  L.  Hodges,  for  plaintiils  In  error.  A.  G. 
McCurry,  for  defendants  in  error. 


ATKINSON,  J.  The  questions  made  in 
this  case  arose  upon  the  following  state  of 
facts:  Holloway  Games  died  in  August, 
1860,  leaving  a  will,  dated  May  12,  1860,  con- 
taining this  item:  ''The  balance  of  my  whole 
estate,  both  real  and  personal,  to  belong  to 
my  beloved  sieter,  Liddy  Games,  for  and 
during  her  natural  life,  or  while  unmarried; 
and  when  married,  or  at  her  death,  to  belong 
to  my  two  brothers,  to  wit,  Samuel  and  Rich- 
ard Games;  and  after  the  death  of  Samuel 
and  Richard  Games  to  belong  to  the  bodily 
heirs  of  said  Samuel  and  Richard  Games." 
Liddy  Games  held  possession  and  enjoyment 
of  the  land  descending  under  this  item  until 
her  death,  in  October,  1803.  Richard  Games 
died  on  May  10,  1891,  leaying  six  children, 
and  seven  grandchildren,  who  are  children  of 
his  deceased  daughter.  Samuel  Games  is  llT- 
lag,  having  five  children,  and  a  granddaugh- 
ter, who  is  a  child  of  his  deceased  son.  The 
deceased  children  of  Richard  and  Samuel 
Games  died  after  the  death  of  the  testator. 
This  action  was  brought  by  Baker  et  al.,  heirs 
at  law  of  Richard  Games,  contending  that 
they  are  entitled  to  the  use  and  enjoyment  of 
an  undivided  half  interest  in  the  land  during 
the  life  of  Samuel  Games  (who  is  holding  ex- 
clusive possession  of  the  whole);   that  at  his 


death  they  will  be  entitled  to  share  as  ten- 
ants in  common  with  his  heirs  at  law  hi  the 
fee;  and  that  the  children  of  Samuel  and 
Richard  Games  Inherit  at  their  death  per 
capita,  and  not  per  stirpes.  Defendants  con- 
tend that  Samuel  Games  Is  entitled  to  the 
sole  use  and  enjoyment  of  the  land  during 
his  life,  and  at  his  death  the  children  of  Rich- 
ard and  Samuel  Games  will  Inherit  per  stir- 
pes, and  not  per  capita.  The  trial  Judge  rul- 
ed that,  after  the  death  of  Liddy  Games,  Sam- 
uel and  Richard  Games  took  a  vested  re- 
mainder in  fee  Ui  the  land.  To  this  dedsioD 
defendants  excepted. 

The  principle  announced  hn  tiie  case  of 
Wilkerson  v.  Clark,  80  Ga.  867,  7  8.  E.  Slfi. 
is  controlling  upon  the  proposition  that  the 
devise  under  consideration  in  the  present 
case,  upon  the  death  of  the  life  tenant  named 
therein,  vested  the  fee  to  the  estate  devised 
in  the  remainder-men,  and.  Joint  tenancy 
having  been  abolished  by  statute  in  this 
state,  all  such  estates  which,  under  the  Eng- 
lish common  law,  would  have  been  held  to 
have  been  Joint  tenancies,  havhig  been  by 
such  statute  declared  to  be  tenancies  in  com- 
mon, the  devisees  hi  remainder  took  as  ten- 
ants in. common,  and  upon  the  death  of  ei- 
ther, he  dying  intestate,  the  interest  devised 
to  him  descended  to  his  heirs,  who  took  by 
virtue  of  the  statute  of  distribution;  and  It 
follows,  therefore,  that  the  trial  Judge  did  not 
err  in  ruling  that,  after  the  death  of  the  life 
tenant,  the  two  remainder-men  took  a  fee- 
simple  estate  in  the  premises  devised.  Judg- 
ment affirmed. 


aOl  Oa.  39) 

LUNSFORD  et  al.  v.  MALSBY  et  al. 

(Supreme  Goort  of  Georgia.     May  II,  180T.) 

Salbs— Implisd  Warrantt— Waivsb  ov  Brbaob 
—Bills  aho  Notbs^Pabol  CosnrnoKS. 

1.  Where,  to  an  action  upon  a  promissory  note 
given  for  the  purchase  price  of  machinery,  the 
defendant  filed  a  plea  of  failure  of  consideration, 
and,  in  support  of  such  plea,  introduced  evidence 
tending  to  show  that  the  machinery  was  not  rea- 
sonably suited  to  the  purposes  for  which  it  was 
intended,  because  of  certain  defects  existing 
therein,  and  where  the  evidence  further  showed 
that  at  the  time  of  the  execution  of  the  note  the 
defendant  had  actual  knowledge  of  all  of  so^  de- 
fects, the  law  of  implied  warranty  on  the  part 
of  the  seller  ^d  not  inure  to  the  benefit  of  the 
defendant,  but,  on  the  contrary,  he  was  nroper- 

Sr  held  to  have  waived  the  same  as  to  all  such 
efects. 

2.  Upon  the  trial  of  such  a  case,  where  the  note 
sued  on  was  absolute  and  unconditional  in  its 
terms,  evidence  of  a  parol  contract  and  agree- 
ment on  the  part  of  the  seller  of  the  machinery, 
made  and  entered  into  at  the  time  of  the  execn- 
tion  of  the  note,  that,  if  the  machinery  would  not 
do  a  specified  amount  of  work  within  a  given 
tune,  the  purchaser  would  not  be  bound  to  pay 
the  note,  and  the  signing  of  the  note  should  be 
null  and  void,  was  inadmissiole,  as  its  ^fect 
woald  have  been  to  contradict  and  vary  the  terms 
of  the  written  contract. 

(Syllabus  by  the  Court.) 
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Error  from  superior  court,  Blbert  county; 
Seaborn  Reese*  Judge. 

Action  by  Malsby  &  Avery  against  Luns- 
ford»  Maxwell  &  Go.  Judgment  for  plain- 
tiffs.   Defendants  bring  error.     Affirmed. 

John  P.  Shannon,  for  plalntlflFs  In  error, 
Joe.  N.  Worley,  for  defendants  In  error. 

LITTLB,  J.  This  suit  was  founded  upon 
two  unconditional  promissory  notes.  Sev- 
eral pleas  were  filed  by  the  defendants,  and 
evidence  Introduced  to  sustain  the  defenses 
made.  It  appears  that  the  notes  were  given 
for  the  purchase  of  a  certain  machine, 
known  as  a  "L.  No.  1  SclentlAc  Grinding 
Mill,  with  Cotton-Seed  Feeder."  It  further 
appeared  from  the  testimony  of  some  of  the 
witnesses  that  the  use  for  which  the  ma- 
chine was  desired  was  known  to  the  plain- 
tiffs; that,  when  the  machine  was  put  In 
position,  the  agent  of  the  plaintiffs  was  sent 
for  to  operate  the  machine,  and  make  It 
perform  the  service  which  It  was  represent- 
ed that  It  would  perform;  that  it  entirely 
failed  to  grind  the  seed  as  rapidly  and  as 
fine  as  it  was  represented  it  would  do;  that 
a  thorough  trial  of  the  machine  was  made 
by  the  agent  of  the  plaintiffs  after  the  de- 
livery of  the  machine.  In  the  presence  and 
with  the  co-operation  of  the  defendants;  that 
upon  such  test  It  developed  that  it  would 
not  do  the  work  according  to  the  represen- 
tations; and  that  after  this  the  defend- 
ants executed  and  delivered  to  the  plaintiffs 
the  notes  sued  on.  The  jury,  under  the 
charge  of  the  court  below,  returned  a  ver- 
dict for  the  plaintiffs.  The  defendants  made 
a  motion  for  a  new  trial,  on  the  several 
grounds  therein  contained,  and  we  are  now 
to  pass  upon  the  question  whether  any  error 
was  committed  in  the  refusal  of  the  presid- 
ing Judge  to  grant  a  new  trial. 

1.  The  plea  of  failure  of  consideration.  In 
so  far  as  ft  rested  upon  the  alleged  unsult- 
ableness  of  the  machine  for  the  purposes  for 
which  it  was  intended,  because  of  certain  de- 
fects existing  therein,  could  not  avail  the  de- 
fendants, under  the  evidence  In  the  case. 
The  notes  were  not  signed  by  the  defendants 
until  after  they  had  examined  the  machine 
and  tested  ft  with  the  aid  of  the  agent  of  the 
plaintifrii.  It  fa  true  that,  after  examining 
the  machine  and  thoroughly  testing  it,  the 
defendants  came  to  the  conclusion  that  It 
would  not  perform  the  service  that  it  had 
been  represented  it  would  perform;  that  is, 
grind  cotton  seed  at  the  rate  of  60  to  75 
bushels  per  hour,  and  of  such  fineness  as 
that  the  product  could  be  used  for  a  fertili- 
ser. In  the  case  of  Harder  v.  Carter,  07  Ga. 
278,  28  8.  B.  82,  which  Is  analogous  to  this 
branch  of  the  present  case,  It  was  held  that, 
"even  If  the  machinery  for  the  agreed  price 
of  which  the  action  was  brought  was  in  fact 
defective  or  worthless,  yet  as  the  defendant, 
after  the  most  complete  and  ample  <vpor* 
28S.B.-82 


tunlties  for  trying  and  testing  It,  and  with 
full  knowledge  of  its  character  and  of  all  Its 
alleged  defects,  deliberately  promised  in 
writing  to  pay  for  It,  he  could  not  thereafter 
set  up  in  resistance  to  such  action  the  de- 
fense of  failure  of  consideration  predicated 
upon  alleged  defectiveness  or  worthlessuess 
of  the  machinery."  See,  also,  the  case  of 
American  Car  Co.  v.  Atlanta  City  St  By.  Co. 
(Oct  term,  1806;  not  yet  officially  reported) 
28  S.  B.  40.  It  Is  true  that  in  the  sale  of  an 
article,  where  there  is  no  express  covenant 
of  warranty,  the  law  Implies  a  warranty  on 
the  part  of  the  seller,  among  other  things, 
that  the  article  sold  is  merchantable,  and 
reasonably  suited  to  the  use  Intended,  and 
that  he  knows  of  no  latent  defects  undis- 
closed; but  at  the  same  time  It  imposes  upon 
the  purchaser  a  corresponding  duty  of  exercis- 
ing caution  in  detecting  defects.  Civ.  Code, 
I  8565.  Accordingly,  it  has  been  ruled  that 
the  implied  warranty  of  the  fitness  of  the 
property  for  the  use  Intended  does  not  em- 
brace defects  discoverable  by  ordinary  care. 
Hoffman  v.  Gates,  77  Ga.  701.  The  defects 
complained  of  and  which  existed  in  the  ma- 
chine were  clearly  discoverable  by  testing 
the  same,  for,  as  shown  by  the  evidence,  the 
defendants,  when  the  machine  was  tested, 
did  m  fact  discovw  the  defects  complained 
of,  and  the  lack  of  capacity  in  the  machine 
to  perform  the  service  which  it  was  repre- 
sented it  would  perform;  and,  with  knowl- 
edge of  these  facts,  they  executed  and  deliv- 
ered the  notes  now  sued  on.  The  law  of 
Implied  warranty  will  not  avail  against  pat- 
ent defects,  nor  against  latent  defects,  which 
are  either  disclosed  or  are  discoverable  by 
the  exercise  of  caution  on  the  part  of  the 
purchaser.  In  the  present  case  the  defend- 
ants had  actual  knowledge,  before  executing 
the  notes,  of  all  the  defects  of  which  they 
now  complain;  and  this  being  true,  so  far  as 
the  law  of  Implied  warranty  is  concerned, 
there  could  be  no  failure  of  consideration, 
because,  at  the  time  of  executing  the  con- 
tract the  defendants  had  knowledge  of  the 
latent  defects.  This  knowledge  lost  them 
the  right  to  Invoke  the  law  of  implied  war- 
ranty, and  it  will  be  presumed  they  con- 
tracted for  the  machine  as  it  then  stood. 
See  Byrd  v.  Manufacturing  Co.,  00  Ga.  547, 
16  S.  B.  267;  Williams  v.  WyUy,  45  Ga.  580; 
Hoffman  v.  Gates,  77  Ga.  701. 

2.  The  defendants  also  set  up,  as  showing 
failure  of  consideration,  certain  express  war- 
ranties, on  which  Is  predicated  their  conten- 
tion that  the  court  erred  In  refusing  to  admit 
certain  evidence  as  set  out  In  the  fourth, 
fifth,  sixth,  and  seventh  grounds  of  the  mo- 
tion for  new  trlaL  By  reference  to  these 
grounds.  It  will  be  seen  that  the  evidence  of- 
fered went  only  to  the  effect  that  before  the 
notes  sued  on  were  executed,  there  was  an 
express  verbal  agreement  between  the  parties 
that  unless  the  machine  would  grind  a  certain 
number  of  bushels  of  cotton  seed  per  hour 
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sufficiently  fine  to  be  used  for  a  fertillzer»and 
if  the  machine  did'  not  do  all  that  it  was  rep- 
resented it  would  do,  then  the  notes  were  to 
be  null  and  void,  and  the  defendants  would 
be  under  no  obligation  to  pay  the  same.  The 
rejection  of  this  evidence  was  proper  and 
legal.  The  notes  sued  on  contained  no  such 
stipulations.  They  were  unconditional  con- 
tracts to  pay  money  at  a  given  time,  for  a 
certain  consideration,  and  the  conditions 
sought  to  be  ingrafted  on  them  by  this  parol 
evidence  would  have  varied  and  changed 
the  terms  of  the  contract  This  cannot  be 
done.  Civ.  Code,  I  3675,  par.  1.  No  fraud 
or  mistake  being  shown,  the  force  and  effect 
of  these  notes,  being  absolute  and  uncondi- 
tional on  their  face,  could  not  be  destroyed 
or  affected  by  such  conditions  resting  mere- 
ly in  parol.  They  formed  no  part  of  the  con- 
tract embraced  in  the  notes,  and  will  not  be 
admitted  to  contradict  the  terms  thereof.  In 
the  case  of  Lester  v.  Fowler,  48  Ga.  100,  suit 
was  brought  on  a  note,  and  the  defendants 
offered  to  prove  that  the  conditions  of  the 
contract  for  which  such  note  was  given  were 
that  the  plaintiffs,  a  firm  of  lawyers,  were 
to  clear  the  defendants  of  the  charge  for 
which  they  were  indicted,  or  they  were  to 
have  nothing.  It  was  there  properly  ruled 
that  such  could  not  be  done.  As  will  be 
seen,  the  evidence  bought  to  be  introduced 
by  the  defendants  was  an  attempt  to  set  up 
a  condition  directly  in  the  face  of  the  terms 
of  the  notes.  The  substance  of  the  agree- 
ment sought  to  be  proved  was  that,  upon  the 
existence  or  happening  of  a  given  contin- 
gency, the  signing  of  the  notes  should  be  null 
and  void,  and  the  defendants  should  not  be 
bound  to  pay  them.  The  notes  contained  no 
such  condition,  and  to  permit  this  parol 
agreement  to  contradict  and  defeat  the  plain 
and  unambiguous  provisions  thereof  would 
be  to  override  a  wise  and  well-established 
principle  of  law,  and  greatly  depreciate  the 
value  of  written  contracts.  We  conclude, 
therefore,  that  the  presiding  Judge  commit- 
ted no  error  in  excluding  testimony,  nor  in 
overruling  the  defendants'  motion  for  a  new 
trial,  and  hence  direct  that  the  judgment  of 
the  court  below  stand  affirmed. 


(lOO  Ga.  681) 

BARBOT  ▼.  MUTUAL  RESERVES  FUND 
LIFE  ASS'N. 

(Supreme  Court  of  Georgia.     March  29,  1897.) 

MUTtJAti     BbNBFIT     InSURANOS  —  CONDirfOKB    ov 

Cbrtipicate— Contract— 'AssBSSMBNTS— 
Payment  of  Dbatb  Claims. 

1.  A  certificate  of  membership  in  a  mutual 
benefit  life  aBsociation,  whicii  carries  with  it  in- 
surance on  the  life  of  the  member,  is  taken  and 
accepted  under  the  terms  and  conditionB  of  the 
charter,  constitution,  and  by-laws  of  the  associa- 
tion in  force  at  the  time  of  the  issuance  of  the 
certificate,  whether  reference  to  the  same  is  or 
is  not  made  In  the  certificate,  (a)  When  an  ap- 
pUcation  for  membership  In  such  asaociatkm  de- 


clares that  the  constltntion  and  by-laws  aie  to 
be  made  a  part  of  the  certificate,  wfien  issued, 
the  certificate,  constitution,  and  oy-laws  of  tiie 
association  constitute  the  contract  between  the 
member  and  the  association,  (b)  In  such  a  case, 
when  the  certificate  has  attached  thereto  an  ai^ 
sessment  rate  tabic,  showing,  by  amounts,  tiie 
proportion  of  assessments  which  are  to  be  made 
at  ages  from  15  to  65  years  on  each  $1,000  insa^ 
ed,  and  the  constitution  and  by-laws  proTide 
that,  at  stated  intervals,  assessments  snail  be 
made  by  the  goyeming  authorities  on  the  entire 
membership,  for  such  sums  as  may  be  deemed 
sufficient  to  meet  existing  death  daims,  whidi 
shall  be  apportioned  among  the  members  accord- 
ing to  age,  the  table  attached  to  the  certificate 
wfll  be  construed  only  to  fix  the  ratio  of  payment 
by  each  member  on  the  basis  of  age. 

2.  A  resolution  passed  at  a  conyention  of  tbe 
members  held  under  the  terms  prescribed  hi  the 
constitution  and  by-laws,  which  simply  gives  to 
the  board  of  directors  power  to  pay  death  claims 
from  current  receipts,  which,  under  the  consti- 
tution and  by-Uws,  are  applicable  to  another 
fund,  while  good  as  a  by-law.  Is  not  mandatory, 
but  merely  saggestive  of  what  might  be  done. 
Without  additional  words,  such  a  grant  of  power 
leaves  its  exercise  in  the  discretion  of  the  board; 
and,  when  an  assessment  is  made  by  the  board, 
larger  in  amount  than  it  would  have  been  if  such 
current  lecdpts  were  so  applied,  this  assessment 
cannot  be  held  illegal  or  excessive,  under  tbe 
terms  of  such  resolution  or  by-law. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond;  W.  P, 
Eve,  Judge. 

Action  by  Louis  J.  Barbot  against  the  Mu- 
tual Reserve  Fund  Life  Association.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, and  dismissing  the  petition,  plaintiff 
brings  error.    Affirmed. 

F.  W.  Capprs,  for  plnlntifP  in  error.  Flejn- 
ing  &  Alexander,  for  defendant  in  ermr. 


LITTLE,  J.  Louis  J.  Barbot  filed  In  the 
city  court  of  Richmond  county  his  complaint 
against  the  Mutual  Reserve  Fund  Life  Asso- 
ciation, a  corporation  duly  incorp<Mrated  un- 
der the  laws  of  New  York,  and  doing  busi- 
ness in  the  state  of  Georgia  and  county  of 
Richmond,  in  which  he  alleged  that  on  the 
31st  day  of  July,  1882,  the  defendant  made 
and  entered  with  petitioner  Into  the  following 
policy  contract,  to  wit: 

"Mutual  Reserve  Fund  Life  Aasodation. 
Number  4,914.  Policy,  ^10,000.  Age,  5L 
140  Broadway,  New  York.  In  conaideratioD 
of  the  statements,  representations,  and  war- 
ranties contained  in  the  application  for  tbia 
certificate  of  membership,  and  of  the  admis- 
sion fee  paid,  and  of  the  dues  for  expenses  to 
be  paid  on  or  before  the  31st  day  of  July  in 
erery  year  during  the  continuance  of  this  co^ 
tlllcate,  and  all  mortuary  assessments,  pay- 
able at  the  ofllce  of  the  association  within 
thirty  days  from  the  date  of  eadb  notice,  the 
Mntoal  Reserye  Fund  Life  Association  does 
herein  jreceive  Louis  J.  Barbot,  of  Charleston, 
county  of  Charleston,  state  of  South  Carolina. 
as. a  member  of  said  asaoclation.  Wheneyer 
the  death  fund  of  the  aasoeiatton  is  insuffi- 
dePDtj  to  meiet  an  existing;  dalm  by  death,  an 
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aMesament  shaJH  be  made  ppon  tbe  entire 
membenhlp  in  force  at  the  date  of  sndi  d^tli, 
for  such  a  amn  as  has  been  eatablisbed  hy 
the  board  of  tmateee,  according  to  the  age  of 
each  member,  as  per  table  Indorsed  hereon, 
and  the  sum  recdved  from  such  assessment 
(less  26%,  to  be  set  apart  for  the  reserve  fund) 
shall  go  into  the  death  fond.  Within  ninety 
days  after  receipt  of  satisfactory  evidence  to 
the  association  of  the  death  of  the  above- 
named  member  daring,  the  continuance  of  this 
certificate  of  memberi^hip,  there  shall  be  pay- 
able to  Josephine  M.  Barbot  (wife),  of  Charles- 
ton, county  of  Oharleston,  state  of  South  C«ar- 
olina.  If  then  living,  otherwise  to  the  legal 
representative  of  said  member,  the  sum  of  ten 
thousand  dollars,  from  the  death  fund  of  the 
association  at  the  time  ot  said  death,  or  from 
any  moneys  that  shall  be  realized  to  the  said 
fund  from  the  next  assessment  to  be  made 
am  herein  above  set  forth;  and  no  claim  shall 
be  otherwise  due  or  payable,  ekcept  from  the 
reserve  fund,  as  hereinafter  inovided.  The 
net  earnings  of  the  association,  together  with 
the  25%  received  from  each  assessment,  shall 
constitute  a  reserve  fund,  which  shall  be  de- 
posited with  a  trust  company,  and  be  securely 
Invested  in  United  States  bonds,  mortgages, 
or  other  interest-bearing  securities,  by  said 
trtist  company,  as  trustee,  for  the  exclusive 
l)e|iefit  of  the  members  of  the  association; 
and  the  Interest  on  the  same,  as  it  accrues, 
shall  be  placed  by  said  trustee  to  the  credit  of 
the  death  fund.  The  reserve  fund  above 
$100,(X)0,  and  in  excess  of  sums  represented 
by  outstanding  bonds,  shall  be  applied  to  the 
payment  of  dainos  in  excess  of  the  American 
£bq>erlence  Table  of  Mortality,  and,  when  any 
claim  by  death  is  due,  to  making  up  any  de- 
ficiency that  may  then  exist  in  the  death 
fund*  After  the  expiration  of  each  period  of 
five  years,  during  the  continuance  of  this  cer- 
tificate of  membership,  a  bond  will  be  issued 
(bearing  taiterest  at  the  rate  of  4%  per  an- 
num, payable  annually  to  the  death  fund)  for 
an  equitable  proportion  at  the  reserve  fund, 
and  the  principal  of  said  bond  shall  be  avail- 
able, ten  years  from  its  date,  towards  paying 
future  dues  and  assessments  under  this  certifi- 
cate; and  should  said  membership  hereunder 
cease,  by  death  or  otherwise,  any  portion  of 
said  principal  not  thus  used  shaU  be  applied 
to  Increaso  the  bonds  issued  at  the  next  quin- 
quennial apportionment  to  other  members  of 
the  association,  holding  certificates  Issued  dur- 
ing the  same  year  as  this  certificate,  and  at 
which  apportionment  the  rate  of  assessments 
may  be  changed  to  correspond  with  the  actual 
mortality  experience  of  the  association." 

Then  follow  various  conditions  which  are  tm- 
material  to  an  adjudication  of  the  questions 
raised,  and  in  conclusion  it  is  provided  that 
the  application  for  membership  shall  constitute 
a  part  of  the  certificate.  Indorsed  on  the  pol- 
icy is  the  following: 


•Table  of  Batca. 

Ion  Fee:  |1,(XX),  $8.00;  92,000,  $12.- 
00;  $3,000,  $16.00;  $5,000,  $20.00;  $10,000, 
$SO.0O.  Tbe  dues  are  limited  to  $2.00  on  each 
$1,000,  payable  annually  in  advance* 

'^Assessment  Bate  Table. 

''No  assessipents  will  be  made  while  there  re- 
mains in  the  death  fund  a  sum  sufficient  to  pay 
a  claim  in  full.  When  an  assessment  Is  re- 
quired, each  survivor  shall  pay,  for  each  $1,000 
of  the  amount  of  his  certificate,  as  follows: 
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After  setting  oxft  the  certificate  of  member- 
ship and  Insurance,  the  material  portions  of 
which  are  copied  above,  Barbot  further  alleged: 
That  he  had  complied  with  the  terms  of  said 
contract,  and  with  the  constitution  and  by-laws 
of  the  defendant,  and,  on  demand,  had  paid  reg- 
ularly the  annua]  dues  and  all  legal  assess- 
ments made  on  him  by  defendant,  as  in  his 
certificate  of  membership  he  had  agreed  to  do. 
That  from  the  81st  day  of  July,  1882,  to  the 
31st  day  of  July,  1895,  he  paid  as  follows:  Be- 
ginning September  1,  1882,  $18.20,  60  days 
from  each  payment  to  September  1,  1885;  from 
September  1,  1885,  $28.20,  60  days  from  each 
payment  to  September  1,  1887;  from  Septem- 
ber 1, 1887,  $31.20,  60  days  from  each  payment 
to  September  1,  1895,— the  said  sum  of  $31.20 
being  the  maximum  rate  of  assessment  fixed 
by  the  constitution  and  by-laws  of  defendant 
The  reserve  fund,  being  accumulated  by  the 
defendant  In  the  manner  and  for  the  purpose 
stated  in  its  contract,  has  grown  steadily  un- 
der the  rates  of  assessments  heretofore  of 
force,  and  on  July  1,  1805,  had  reached  the 
amount  of  $3,928,479.55.  Independent  of  this 
reserve  or  emergency  fund,  the  income  of  the 
defendant  has  steadily  Increased,  so  that  for  the 
six  months  immediately  preceding  the  1st  of 
July,  1895,  the  balance  of  income  of  the  de- 
fendant over  and  above  disbursements  for  the 
tome  period  was  $4,428,766.84.  The  reserve 
or  emergency  fund  having  grown  lax^  enough 
to  meet  any  unlooked-for  death  rate,  and  still 
growing  larger  under  the  then  rate  of  assess- 
ment, the  members  of  the  defendant  company, 
in  annual  session,  on  January  23,  1889,  enacted 
a  by-law  limiting  the  rate  of  assessment  upon 
all  those  who  were  members  prior  to  January  1, 
1890,  to  the  maximum  rate  at  age  of  entry. 
That  on  August  1,  1895,  the  directors,  of  their 
own  motion,  repealed  this  by-law  limiting  their 
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assessments  as  hereinbefore  stated,  and  levied, 
without  the  knowledge  or  consent  of  plaintUT, 
an  exoesslve  assessment  on  those  who  were 
members  of  said  association  prior  to  January  1, 
1890,  fixing  the  assessment  at  double  the 
amount  of  the  maximum  rate  at  the  date  of 
their  entry  as  members  of  the  association; 
and  the  defendant  demanded  payment  of  said 
increased  sum  of  plaintiff.  That  plaintiff  ten- 
dered to  defendant's  agents  In  this  state  the 
sum  of  $31.20,  being  the  maximum  rate  of  its 
assessments  at  date  of  his  entry  into  the  com- 
pany, and  the  maximum  sum  fixed  hi  the  by- 
law aforesaid,  which  the  said  agents  refused 
to  receive;  that  plaintiff  then  renewed  the  ten- 
der to  the  company  at  its  home  office,  in  the 
dty  of  New  York,  through  the  vice  president 
of  said  company,  who  was  authorized  to  re- 
ceive the  same.  He  likewise  rejected  and  re- 
fused the  same.  Both  of  which  tenders  were 
made  said  defendant  company  within  the  time 
prescribed  by  said  company  for  the  payment  of 
said  assessment.  That  defendant,  over  his  pro- 
test, lias  refused  to  continue  plaintiff  as  a  mem- 
ber of  said  association,  or  to  aOow  him  to  par- 
ticipate in  any  of  its  benefits  and  profits,  or  to 
refund  him  the  membership  fee  and  the  annual 
dues  and  mortuary  assessments  paid  hito  said 
company  for  said  benefits  upon  the  faith  of  his 
contract,  with  all  of  the  terms  of  which  plain- 
tiff has  strictly  complied.  That  at  the  time 
said  excessive  and  illegal  assessment  was  de- 
manded from  plaintiff,  which  he  has  refused  to 
pay,  as  hereinbefore  stated,  and  for  which  re- 
fusal he  has  been  forced  out  of  the  association, 
there  was  then  ^n  the  death  fund  a  sum  suffi- 
cient to  pay  a  claim  in  full.  That  defendant 
ifi  indebted  to  plaintiff,  for  cash  received  from 
him  for  membership  fees,  annual  dues,  and 
mortuary  assessments,  in  the  principal  sum  of 
$2,212.40;  interest  on  each  payment  from  date 
of  payment  to  September  1, 1895,  at  7  per  cent 
per  annum,  $1,429.60;  making  a  total  indebted- 
ness of  principal  and  interest  to  September  1, 
1895.  of  $3,642. 

To  this  petition  the  defendant  demurred  as 
follows:  "(1)  Because  the  petition  does  not 
set  out  a  legal  cause  of  action.  (2)  Because 
the  petition  alleges  that  the  defendant  is  in- 
debted to  your  petitioner,  for  cash  received 
from  him,  in  a  certain  amount,  for  which 
he  seeks  recovery,  while  the  other  allega- 
tions of  the  petition  show  that  said  sums 
were  never  diverted  by  the  defendant,  but 
were  applied  by  it  to  the  uses  Intended  by 
plaintiff,  and  therefore  he  is  not  entitled  to 
recover  them;  the  plaintiff  having  received!, 
in  consideration  therefor,  protection  for  his 
beneficiary  under  the  policy  since  the  date 
thereof,  to  wit,  July  31,  1882.  (3)  Because, 
if  the  plaintiff  has  been  wrongfully  dealt 
with,  as  alleged,  his  remedy  Is  not  by  ac- 
tion to  recover  assessments  paid,  with  in- 
terest thereon,  but  by  action  for  reinstate- 
ment as  a  member  of  defendant  company. 
(4)  Because  the  petition  nowhere  alleges 
that  the  action  of  the  directors  on  August 


It  1885,  In  raising  the  assessment  aa  set  out 
in  the  petition,  waa  illegal  or  unauthorized, 
or  in  any  way  a  violation  of  the  constitution 
of  the  company;  the  truth  being  that  the 
constitution  expressly  gives  to  the  board  of 
directors  the  right  to  fix  the  amount  and 
rate  of  assessment  (5)  Because,  the  in- 
crease of  the  assessment  not  being  alleged 
to  be  unconstitutional  or  Illegal,  the  plain- 
tiff, as  a  member  of  a  mutual  association, 
in  which  he  has  a  vote,  Is  bound  by  the  ac- 
tions of  the  officers  of  the  company,  unless 
he  charges  fraud  or  mistake  in  their  con- 
duct, and  no  such  charge  la  contained  in 
plalntllTs  petition.  (6)  Because  the  petition 
only  sets  out  the  certificate  of  membership 
of  the  plaintiff,  and  omits  to  attach  copies 
of  his  application  and  of  the  constitution  of 
the  defendant  company,  both  of  which  docu- 
ments form  essential  parts  of  plaintiff's  con- 
tract; he  being  a  member  of  a  mutual  asso- 
ciation, and  having  a  vote  in  choosing  Its 
officers,  and  his  rights  being  subject  to  the 
constitution  In  existence  at  the  date  of  his 
certificate,  and  also  to  all  amendments  to 
said  constitution  legally  adopted  since  the 
date  of  his  certificate;  the  truth  being  that 
the  original  constitution  and  also  the  amend- 
ed constitution  give  the  board  of  directors 
full  power  to  change  maaessments  as  they 
did;  and  attorneys  for  defendant  company 
ask  that  plaintiff's  petition  be  dismissed  un- 
less he  shall  attach  copies  of  his  application 
an4  of  the  constitution  and  amendments 
thereto  now  of  force." 

To  meet  the  sixth  ground  of  the  demurrer, 
the  plaintiff,  by  leave  of  the  court  amended 
his  declaration,  and  set  out  the  constitution 
and  by-lawB  of  the  defendant  In  full,  and 
such  part  of  the  application  for  membership 
In  said  company  as,  by  agreement  of  coun- 
sel, waa  relevant  The  organic  law  of  the 
defendant  company,  as  set  out  in  the  amend- 
ed petition,  is  entitied,  "Ck)nstitution  and  By- 
Laws  of  the  Mutual  Reserve  Fund  Life  As- 
sociation," the  avowed  objects  of  which  as- 
sociation are  "to  promote  the  well-b^ng  of 
all  of  its  members,  and  to  furnish  substan- 
tial aid  to  their  families  or  aasigna  in  the 
event  of  a  member's  death."  There  are 
many  provisions  contained  in  the  constitu- 
tion and  by-laws,  with  respect  to  the  organ- 
ization and  internal  management  of  the  as- 
sociation, which  are  immaterial  to  a  consid- 
eration of  the  present  case,  and  therefore 
are  not  here  set  out  Provision  Is  made  for 
annual  meetings  of  the  members  of  the  as- 
sociation, at  which  each  member  of  the  as- 
sociation In  good  standing  shall  be  entitled 
to  one  vote,  in  person  or  by  prosy.  It  la 
provided  that  at  such  annual  meeting  a 
board  of  directors  shall  be  elected,  who 
shall  in  turn  elect  the  officers  of  the  asso- 
ciation, and  shall  also  elect  three  of  their 
own  number,  who  shall  constitute  an  execu- 
tive committee,  the  duties  of  which  are  to 
appoint    medical    examiners,    audit    death 


6a.) 


BABBOT  y.  MUTUAL  BESEBYE  FUHTD  LIFE  ASS'N. 


50i 


eUtlma,  determine  all  salariee  and  expenaea, 
and  make  contracts  with  general  agents  and 
others  for  the  furtherance  of  the  business 
of  the  association,  and  for  the  benefit  of  its 
members,  etc.    Provision  for  the  creation 
and  maintenance  of  what  is  termed  a  "death 
fund,"  and  also  for  the  creation  and  mainte- 
nance of  what  is  termed  a  "reserve  fund,"  is 
made,  as  follows:  "Seyenty-flre  per  cent,  of 
all  the  net  death  assessments  (the  manner 
of  making  which  will  hereafter  be  pointed 
out)   shall  go   into   the  death   fund,   froid 
which  losses  ahall  be  paid.    The  remaining 
twenty-fiye  per  cent  shall  be  carried  to  the 
•rye  fund,  no  part  of  which  shall  be  used 
expenses.    The  net  earnings  of  the  as- 
sition,  together  with  twenty-five  per  cent 
aid  net  receipts  from  each  assessment, 
1  constitute  a  reserve  fund,  which  shall 
leposited  with  a  trust  company  or  com- 
bes, or  departments  constituted  by  gov- 
aental  or  legal  authority,  and,  upon  the 
ir  of  the  board  of  directors  of  the  asso- 
ion,  shall  be  securely  invested  in  United 
es  bonds,  mortgages,  or  other  Interest- 
'ing  securities,  for  the  exclusive  benefit 
tie  members  of  the  association;   and  the 
rest  on  the  same,  as  it  accrues,  shall  be 
ed  to  the  credit  of  the  death  fund,  to  be 
I  in  providing  for   the   current   death 
ns.    The  mortuary  department  shall  be 
net  from  the  other  departments  of  the 
elation,  and  all  moneys  received  from 
mortuary  calls,  less  the  cost  of  coUec- 
Liu^,  shall  pass  through  said  department 
and  [after  deducting  certain  named  expen- 
ses] rtian  be  deposited  by  the  treasurer  in 
banks  or  trust  companies,  to  an  account  to 
be  known  as  the  'Mortuary  Account  of  the 
Mutual  Reserve  Fund  Life  Association,'  and 
sliall  only  be  withdrawn  from  said  account 
l^  transfer,  on  the  order  of  the  president 
and  treasurer,  to  the  reserve  fund,  or  for  in- 
vestment In  such  securities  as  may  be  re- 
quired by  the  laws  relative  to  deposits  to 
secure  admission  for  the  transaction  of  busi- 
ness by  the  association,  as  may  be  approved 
by  the  board  of  directors  of  the  association, 
and  which  securities  shall  be  deposited  as 
required  by  the  constitution,  or  in  settle- 
ment of  death  claims  under  the  certificate 
of  the  association;  said  claims  having  been 
flist  approved  by  the  executive  committee 
of  the  association.    With  respect  to  the  re- 
serve fund.  It  is  further  provided  that  that 
fund,  above  flOO,000,  and  in  excess  of  sums 
represented  by  outstanding  bonds  (issued  in 
the  manner  hereinafter  pointed  out),  may 
l>e  applied  to  the  payment  of  claims  in  ex- 
cess  of  the  American  Table  of  Mortality, 
and  when  any  claim  by  death  is  due,  after 
a  mortuary  assessment  upon,  each  member 
of  the  association  has  been  made  according 
to  the  rules  of  the  association,  to  making  up 
any  deficiency  that  may  then  exist  in  the 
death  fund.    After  the  expiration  of  each 
period  of  five  years,  during  the  continuance 


of  a  certftflcate  of  membership,  ai  bond  shall 
be  issued  for  an  equitable  proportion  of  the 
reserve  fund,  the  principal  of  which  shall  be 
available,  ten  years  from  Its  date,  towards 
paying  future  dues  ahd  assessments  under 
said  certificate.  Should  the  membership  un- 
der such  certificate  cease,  the  bond  shall  at 
once  become  null  and  void,  and  any  portion 
of  the  principal  not  so  used  shall  be  applied 
to  increase  the  bonds  issued  at  the  next 
quinquennial  apportionment  to  other  mem- 
bers of  the  association  holding  certificates 
issued  during  the  same  year  as  the  afore' 
said  certificate.  I<t  is  further  provided  that 
the  corporate  powers  of  the  association  shall 
be  vested  ih  the  board  of  directors,  who 
shall  have  power  to  adopt  such  rules  and 
regulations  as  they  may  deem  necessary,  not 
inconsistent  with  this  constitution  and  by- 
laws, and  to  amend  the  same;  and  to  fix 
the  amount  and  rate  of  assessments,  fees 
and  dues,  and  to  enact  rules  and  regula- 
tions for  the  government  of  the  officers  and 
employte,  and  for  the  management  of  the 
affairs,  of  the  association.  They  shall  have 
authority  to  fix  and  determine  the  amount 
of  benefits  for  which  certificates  of  member^ 
ship  will  be  issued,  rates  of  assessments, 
admission  fees,  and  annual  dues,  and  shall 
have  authority  to  adopt  and  execute,  in  ad- 
dition to  the  mode  in  this  constitution  and 
by-laws  provided  for,  such  other  or  addi- 
tional plans  and  systems  of  participation  in 
benefits  of  membership,  and  of  the  holding, 
division,  and  legal  investment  of  reserve 
fund  and  accumulation,  in  conformi<ty  with 
the  laws  of  the  state  of  New  York,  and  of 
the  use  thereof  for  the  benefit  of  members, 
from  time  to  time,  as  the  board  of  directors 
may  deem  expedient  and  for  the  best  inter- 
est of  the  association.  It  Is  further  provid- 
ed that  in  the  first  week  of  the  months  of 
February,  April,  June,  August  October,  and 
December  of  each  year,  or  at  such  other 
dates  as  the  board  of  directors  may  from 
time  to  time  determine,  an  assessment  shall 
be  made  upon  the  entire  membership  in 
force  at  the  date  of  the  last  death  of  the  au- 
dited death  claims  prior  thereto,  for  such  a 
sum  as  the  executive  committee  may  deem 
sufficient  to  meet  the  existing  claims  by 
death;  the  same  to  be  apportioned  among 
the  members  according  to  the  age  of  each 
member.  A  failure  to  pay  the  assessm^it 
within  thirty  days  from  the  first  weekday  of 
February,  April,  June,  August  October,  and 
December  (or  within  thirty  days  from  the 
date  of  the  periods  as  may  be  named  by  the 
directors),  shall  forfeit  his  membership  in 
this  association,  with  all  the  rights  thereun- 
der, and  the  certificate  of  membership  shall 
be  null  and  void.  It  is  also  provided  that 
the  constitution  and  by-laws  may  be  revised 
or  amended  at  any  annual  meeting  of  the  as- 
sociation, or  at  a  special  meeting  of  the  mem- 
bers called  for  that  purpose,  by  a  two-^lrds 
vote  of  the  members  present  in  person  or 
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by  proxy;  bnt  no  snch  amendmentB  shall  be 
considered  unless  the  same  shall  have  been 
submitted  in  writing  to  the  executiTO  com- 
mittee at  least  thirty  days  previoas  to  such 
annoal  or  special  meeting,  except  by  the 
unanimous  consent  of  the  members  present 
at  such  a  meeting/* 

In  the  amended  petition  it  is  alleged  that 
the  following  resolution  was  offered  at  the 
annual  meeting  of  the  members  held  January 
23,  1869,  by  Gen.  Isaac  H.  Shields,  of  Phila- 
delphia, Fa.,  and,  after  full  discussion,  unani- 
mously adopted,  to  wit:  "Whereas,  the  Mu- 
tual Beserye  Fund  Life  Association  was  es- 
tablished upon  the  natural  premium  system  of 
life  insurance,  which  requires  members  to 
psy  simply  their  proportion  of  the  death 
claims,  with  33%  additional  thereto  (which 
is  equivalent  to  25%  upon  the  gross),  which 
additional  sum  has  for  its  object  the  crea- 
tion of  a  reasonable  surplus  reserve  emergen^ 
fund,  to  provide  against  unforeseen  contin- 
gencies (its  foundation  principles  being  in 
opposition  to  accumulations  of  vast  sums  of 
money  taken  from  the  pockets  of  the  policy 
holders);  and  whereas,  the  aforesaid  surplus 
reserve  emergency  fund  is  rapidly  increasing, 
and  has  already  reached  the  enormous  sum  of 
91,885,000:  Therefore,  resolved,  that  in  the 
event  any  sums  are  hereafter  required  for 
the  payment  of  death  claims,  in  excess  of  the 
sums  realized  from  current  bimonthly  mor- 
tuary permium  calls  at  the  maximum  rates 
at  sge  of  entry,  as  established  by  the  associa- 
tion, that  are  applicable  to  the  death  fund 
(which  rates  are  based  upon  the  American 
Table  of  Mortality,  with  33%  loading  for  the 
reserve  fund),  the  board  of  directors  shall 
have  power  to  pay  such  death  claims  in  ex- 
cess thereof  from  the  current  receipts  that  are 
applicable  to  the  surplus  reserve  emergency 
fund:  provided,  that  said  surplus  reserve 
emergency  fund  shall  always  be  maintained 
at  a  sum  not  less  than  $2,000,000;  but  noth- 
ing in  this  resolution  shall,  conflict  with  the 
provisions  of  the  constitution  or  by-laws." 
The  amended  petition  contained,  also,  an  ex- 
tract from  the  application  of  platntifl  for 
membership  in  the  association,  as  follows:  "It 
is  hereby  dedaied  and  warranted  that  the 
foregoing  answers  and  statements  are  full, 
complete,  and  true;  and  it  is  agreed  that  this 
declaration  and  warranty  shaU  form  the  basis 
of  the  contract  between  the  undersigned  and 
the  Mutual  Reserve  Fund  Life  Association, 
and  are  offered  to  said  association  as  a  con- 
sideration of  the  contract  applied  for,  and 
subject  to  all  the  limitations  and  requirements 
of  the  constitution  and  by-laws,  all  of  which 
are  made  part  of  the  ceruilcate  to  be  issued 
on  this  application.**  Upon  the  coming  in  of 
plaintiirs  amended  petition,  the  court  render- 
ed a  judgment  sustaining  the  demurrer  filed 
by  the  defendant,  and  dismissing  plaintiff's 
suit,  to  which  judgment  and  dlsmlessl  the 
plaintiff  excepted;    and  the  errors  assigned 


thereon  lotm  the  basis  of  the  wilt  of  error 
sued  out  to  this  court 

1.  The  declared  purpose  of  the  defendant^ 
which  is  a  mutual  life  association,  is  to  pro- 
mote the  well-being  of  aU  of  its  members,  and 
to  furnish  substantial  aid  to  their  families  or 
assigns  in  the  event  of  a  member's  death. 
In  accomplishing  this  object,  it  was  the  rule 
of  the  association  to  issue  its  certificates  of 
membership,  containing  a  contract  of  in- 
surance on  the  life  of  the  member,  <m  the 
basis  of  a  graduated  admission  fee^  certain 
dues,  and  also  mortuary  assessments  to  pay 
death  claims  when  required.  It  wss  provided 
that  these  assessments  should  be  made  at 
given  intervals,  and  graduated  according  to 
the  age  of  the  policy  holder,  and  the  amount 
insured.  Two  funds  were  provided  for  by 
the  constitution  and  by-laws  of  tlie  assoda- 
tion,--A  death  fund  and  a  reserve  fund.  The 
death  fund  was  to  be  maintained  by  devoting 
75  per  cent  of  all  mortuary  assessments  col- 
lected, and  interest  accruing  from  an  invest  ^ 
ment  of  the  reserve  fund  in  a  certain  manner 
directed.  The  reserve  fund  was  to  be  main- 
tained by  the  net  earnings,  together  with 
the  remaining  25  per  cent  from  mortuary 
assessments.  The  authority  given  to  the 
board  of  directors  by  the  constitution  and 
by-laws  of  the  association  is  very  broad. 
Among  others,  they  had  the  power  to  fix  the 
amount  and  rate  of  assessments,  fees,  and 
dues,  and  this  power  was  only  limited  by 
other  provisions  of  the  constitution  and  by- 
laws. The  constitution  and  by-laws  further 
provided  as  to  the  manner  of  the  Investment 
of  the  reserve  fund,  and  the  issuance  of 
bonds  periodically  to  the  members,  represent- 
ing, as  between  them,  an  equitable  proportion 
of  the  reserve  fund,  which  at  a  given  time 
should  be  available  towards  paying  dues  and 
assessments.  It  was  further  provided  that 
the  reserve  fund  above  $100,000,  and  in  excess 
of  sums  represented  by  outstanding  bonds, 
might  be  applied  to  the  payment  of  claims 
in  excess  of  the  American  Table  of  Mortality, 
and  to  makmg  up  any  deficiency  in  the  death 
fund  when  any  claim  is  due,  after  a  mortuary 
assessment  upon  each  member,  according  to 
the  rules  of  the  association,  has  been  made. 
It  will- thus  be  seen  that  under  the  constitution 
and  by-laws,  as  originally  adopted,  no  part  of 
the  corpus  of  the  reserve  fund  could  in  any 
event  be  applied  to  the  payment  of  death 
daims,  unless  that  fund  exceeded  a  given 
amount  and  then  only  to  the  payment  of 
claims  in  excess  of  the  American  T^ble  ot 
Mortality  (that  Is,  claims  arising  from  deaths 
occurring  so  frequently  as  to  exceed  the  avei^ 
age  laid  down  in  the  mortality  table),  and  alsa 
to  making  up  any  deficiency  that  should  be 
found  to  exist  in  the  death  fund  after  tlie 
usual  mortuary  assessments  upon  the  meni- 
bers  had  been  made.  According  to  the  terma 
of  the  plaintilTs  policy,  no  mortuary  assess- 
ment could  be  made  upon  members  wblle 
there  remained  in  the  death  fund  a  sum 
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suflldeiit  to  pay  In  full  death  claims  pending 
at  the  interval  or  Intervals  when  each  asseea- 
meDta  were  antiioiized  to  be  made.  The  plain- 
tiff alleged  in  hi«  petition  that  he  had  paid  aU 
the  assesfimentB  made  trom  July,  1882,  to 
Jnly,  1886,  and  ttiat  on  Angost  1,  1895,  the 
directors  levied  an  excessive  assessment  on 
the  members  of  the  association  who  became 
members  prior  to  the  1st  of  January,  1890, 
and  fixed  the  amount  of  snch  assessment  at 
double  the  amount  of  the  maximum  rate  at 
the  date  of  their  entry  as  members  of  the 
association,  which  maximum  rate,  he  alleges, 
was  shown  by  a  table  attached  to  his  cer^ 
tiflcate  of  membership  and  policy  of  insurance. 
This  being  a  mutual  association,  controlled  by 
its  members,  and  each  bearing  his  share  of 
the  burdens  for  the  benefit  of  the  whole  mem- 
bership, the  contract  of  a  member  is  different 
from  an  ordinary  life  insurance  policy.  The 
latter  is  held  to  be  the  contract  which  de- 
termines the  rights  of  the  company  and  the 
insured,  and  to  be  the  whole  of  the  contract; 
but  Inasmuch  as  both  the  benefits  and  the 
burdens  in  a  mutual  society  are  to  be  equal, 
and  bearing  on  all  its  members  alike,  it  Is 
well  settled  that  the  certificate  of  membership 
ts  only  a  part  of  the  written  evidence  of  the 
contract*  and  that  in  such  a  society  the 
charter  or  constitution  and  by-laws  in  force 
at  the  time  of  the  admission  of  a  member 
are  terms  of  an  executory  contract,  and  that 
by  entering  the  society  the  member  assents 
to  all  of  such  terms,  and  that  they  each  be- 
come a  part  of  the  contract  of  insurance, 
whether  they  are  incorporated  in  or  referred 
to  by  the  certificate  of  membership  or  not 
Supreme  Cknnmandery  v.  Ainsworth,  71  Ala. 
4S6;  Hellenberg  v.  Independent  Order,  94 
N.  Y.  680;  Society  ▼.  Burkhart,  110  Ind.  192, 
10  N.  E.  79,  and  11  N.  B.  449;  American 
Legion  V.  Smith,  46  N.  J.  Bq.  466,  17  Atl.  770; 
Supreme  Lodge  v.  Nahm,  00  Mich.  44,  26  N. 
W.  826,  and  other  cases  cited  in  Nibl.  Ben. 
Soc  &  Aca  Ins.  (2d  Ed.)  $  136.  In  this  case, 
however,  the  constitution  and  by-laws  of  the 
defendant  association  are  expressly  made  a 
part  of  the  certificate  which  is  held  by  the 
plaintiff.  The  application  for  membership 
made  by  the  plaintiff  to  the  association  ex- 
pressly declares  that  the  constitution  and  by- 
laws are  made  a  part  of  the  certificate  issued 
on  such  application.  It  Is  therefore  clear  that 
the  contract  on  which  the  plaintiff  relies  to 
re^vferin  tbia  case  not  only  provides  that  his 
light  to  recover  depends  upon  his  compliance 
with  the  terms  and  conditions  named  in  his 
certificate,  but  that  it  is  also  governed  by 
the  terms  and  conditions  of  the  constitution 
and  by-laws  of  the  association  in  force  at 
the  time  such  certificate  was  issued.  The 
certificate  of  membership  and  contract  of  in- 
surance, which  are  joint  in  this  case,  has  at- 
tached to  it  a  table  of  rates,  in  which  is  set 
out  the  rates  of  admission  fees,  the  dues,  and 
also  an  assessment  rate  table;  giving  the 
Amount,  at  specified  ages,  which  each  member 


of  the  association  should  pay  when  a  mortuary 
assessment  is  required.  It  will  be  noted  that 
the  table  of  rates  attached  to  the  policy  ts 
denominated  an  "assessment  rate  table,"  and 
it  is  apparent  that  it  is  designed,  not  to  fix 
the  amount  of  assessments,  but  to  fix  the  rel- 
ative rafte  of  assessmentB  at  ages  varying 
from  16  to  66.  Section  6,  art.  2,  of  the  con- 
stitution and  by-laws,  is  as  follows:  ''In  the 
first  week  of  the  months  of  February,  April, 
June,  August,  October,  and  December  of  each 
year,  or  at  such  other  dates  as  the  board 
of  directors  may  from  time  to  time  determine, 
an  assessment  shall  be  made  upon  the  entire 
membership  in  force  at  the  date  of  the  last 
death  of  the  audited  death  claims  prior  there- 
to, for  such  a  sum  as  the  executive  committee 
may  deem  suttlclent  to  meet  the  existing  claims 
by  death;  the  same  to  be  apportioned  among 
the  members  according  to  the  age  of  each 
member."  From  the  contract  of  insurance, 
and  this  part  of  the  constitution  and  by-laws, 
the  plan  of  raising  funds  to  meet  death  losses 
as  they  occur  is  made  plain.  The  death  losses 
must,  in  the  nature  of  things,  be  uncertain; 
and,  at  best,  the  mortality  tables  would  show 
only  an  approximation  of  the  amount  to  be 
provided  to  meet  such  losses.  Therefore  at 
the  stated  intervals  in  each  year  an  assess- 
ment shall  be  made  in  gross  for  such  a  sum 
as  the  executive  authorities  of  the  association 
might  deem  sufficient  to  meet  existing  death 
claims,  and  this  gross  sum  is  to  be  apportioned 
among  the  members  according  to  age;  the 
ratio  of  such  apportionment,  as  between  the 
members,  being  fixed  in  the  table  attached 
to  the  contract  of  insurance.  Under  this 
scheme,  it  is  apparent  that  the  amount  ot 
the  gross  assessment  shall  be  Judged  and 
fixed  by  the  authorities  of  the  association;  and 
it  is  equally  apparent  that  the  amount  of 
such  assessment  will  vary  according  to  tb« 
number  of  death  claims  to  be  provided  for, 
as  well  as  the  number  of  members  of  thu 
association  at  the  time  such  losses  occur. 
We  conclude,  therefore,  that  it  was  not  the 
purpose  of  this  assessment  rate  table  to*  fix 
a  limitation  upon  the  amount  of  the  gross  as- 
sessment, but  only  to  afford  a  guide,  after 
such  gross  amount  has  been  ascertained,  for 
its  equitable  and  fair  apportionment  among 
the  members,  graduated  according  to  their 
relative  ages. 

2.  The  plaintiff,  howerer,  maluly  plants  his 
right  to  recover  on  the  effect  of  a  resolution 
which  was  passed  at  the  annual  meeting  of 
the  members  of  the  association  on  the  23d  of 
January,  1880.  The  full  text  of  this  resolu- 
tion, which  was  unanimously  adopted,  la  set 
out  in  the  statement  of  the  pleadings  preced- 
ing this  opinion,  and  therefore  Is  not  inserted 
here.  The  plaintiff  contends  that  under  the 
terms  of  this  resolution  it  was  the  duty  of  the 
board  of  directOTS,  whenever  any  sums  were 
thereafter  required  for  the  payment  of  death 
claims  in  excess  of  the  sums  realized  from 
current  bimonthly  mortuary   premium   calls 
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at  the  m&zlmuxD  rate  at  age  of  entry,  to  paj 
Buch  sums  from  the  current  receipts  applica- 
ble to  the  reserve  fund;  In  other  words,  that, 
after  making  a  bimonthly  assessment  on  each 
member  according  to  the  maximum  rate  at 
age  of  entry  as  fixed  by  the  assessment  rate 
table,  if  such  assessment  was  no^t  sufficient  to 
meet  outstanding  death  claims  the  directors 
should  supply  the  deficiency  from  the  reserve 
fund.  The  plaintiff  alleges,  however,  that  the 
board  of  directors  ignored  this  resolution,  and 
declined  to  appropriate  any  part  of  the  re- 
serve fund  to  the  payment  of  death  claims,  as 
contemplated  by  the  resolution,  although  such 
fund  amounted  to  much  more  than  $2,000,000, 
and  that,  therefore,  the  assessment  levied  on 
him  on  the  Ist  day  of  August,  18d5,  was  ex- 
cessive, unnecessary,  and  illegal;  that  it  was 
excessive  and  unnecessary  because  when  it 
was  levied  there  was  in  the  death  fund,  by 
reason  of  such  resolution,  a  sum  sufficient  to 
pay  pending  death  claims;  and  that,  there- 
fore, the  making  of  such  assessment  was  a 
violation  of  the  stipulation  in  his  policy  con- 
tract, to  the  effect  that  no  assessment  will  be 
made  while  there  remains  In  the  death  fund 
a  sum  sufficient  to  pay  a  death  claim  in  full. 
It  is  admitted  that  at  the  time  this  assessment 
was  made,  which  exceeded  the  maximum  bi- 
monthly mortuary  premium  call  at  age  of 
entry,  there  was  a  very  much  larger  sum  in 
the  reserve  fund  than  $2,000,000;  and  if  the 
plaintiff's  contention  be  true,  that  it  was  the 
duty  of  the  directors,  under  the  resolution 
heretofore  referred  to,  to  appropriate  a  part 
of  this  reserve  fund  to  the  payment  of  any 
portion  of  pending  death  claims,  then  it  would 
seem  to  follow  that  such  assessment  would 
be  excessive.  An  assessmeut  must  be  legal- 
ly made,  in  order  that  the  failure  of  a  member 
to  pay  it  shall  work  a  forfeiture  of  his  rights 
to  membership.  Every  assessment  must  be 
in  strict  conformity  with  the  charter  and  by- 
laws of  the  association,  and  with  the  contract 
of  insurance.  Agnew  v.  United  Workman,  17 
Mo.  App.  254;  Insurance  Co.  v.  Gackenbach, 
115  .Pa.  St  492,  9  AU.  90.  We  do  not  think, 
however,  that  the  resolution  under  considera- 
tion has  the  effect  to  definitely  prescribe  that 
the  bimonthly  assessments  for  the  payment 
of  death  claims  should  X)e  limited  as  therein 
designated,  and  deficiencies  supplied  from  the 
reserve  fund.  Undoubtedly  it  was  contem- 
plated by  the  members  in  convention  that 
such  could  be  done  without  detriment  to  the 
interest  of  the  association,  and  accordingly 


power  was  given  to  the  board  of  directors  to 
do  so.  Whether  or  not,  theretofore,  the  board 
of  directors  had  power  to  make  such  applica- 
tion under  the  iHX>visions  of  the  constitution 
and  by-laws  as  set  out  in  the  preceding  re- 
port, is  not  in  quesEtlon,  although  certainly  sucb 
power  was  given  them  by  the  resolution. 
However,  while  the  power  was  conferred,  the 
resolution  was  not  mandatory  that  such 
should  be  done  by  the  directors.  The  grant 
of  power  in  this  case  was  coupled  with  a  sub- 
mission to  the  discretion  of  the  board  of  direct 
tors  to  judge  of  the  propriety  of  so  doing,  and 
left  to  them  the  determination  of  whether  it 
should  or  should  not  be  done,  and  its  effect 
was  in  no  way  to  impair  the  authority  to 
make  assessments  under  the  provisions  of  the 
constitution  and  by-laws.  Indeed,  the  resolu- 
tion, in  terms,  after  granting  to  the  board  full 
power  to  make  such  appropriation  from  the 
reserve  fund,  declares  that  nothing  in  the 
resolution  should  conflict  with  the  provisions 
of  the  constitution  or  by-laws.  As  we  have 
seen,  the  constitution  and  by-laws  provide  for 
bimonthly  assessments  for  a  sum  in  gross,  to 
be  fixed  by  the  executive  committee,  sufficient 
in  amount  to  meet  pending  death  claims;  and 
while  this  resolution,  no  doubt,  legally  and 
constitutionally  gave  the  right  and  power  to 
the  board  of  directors  to  fix  the  gross  sum  of 
such  assessment  at  an  amount  less  than  was 
sufficient  to  meet  pending  death  claims,  and 
to  make  good  the  amount  necessary  for  such 
purpose  by  appropriations  from  the  reserve 
fund,  it  did  not  undertake,  by  its  terms,  to 
imperatively  declare  that  such  should  be  done 
by  the  board.  So  construing  the  resolution, 
it  will  follow  that  the  powers  originally  grant- 
ed by  the  constitution  and  by-laws  to  the 
board  of  directors  was  in  force  at  the  time 
the  assessment  was  made  which  the  plaintiff 
alleges  to  be  illegal,  and,  being  in  force,  the 
amount  of  the  assessment  necessary  to  pay 
such  claims  was  left  to  the  board,  with  mere- 
ly a  powei>— which  they  might  or  might  not 
exercise,  at  their  discretion— -to  limit  the  as- 
sessment and  appropriate  the  reserve  fund  in 
the  manner  suggested  by  the  resolution;  and 
it  not  being  alleged  that  the  aissessment  was 
illegal,  other  than  because  of  such  resolution, 
the  contention  of  the  plaintiff  must  fail,  and 
it  was  therefore  not  error  in  the  court  below 
to  sustain  the  demurrer  and  dismiss  the  plain- 
tiff's petition.  Judgment  affirmed.  AU  the 
justices  concurring,  except  SIMMONS,  G.  J., 
disqualified  and  not  presiding. 
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(Sapreme  Ck>iirt  of  Georgia.     Mardi  29,  1897.) 

Ck>BP01UTlON»— RieBT  TO  VOTB    8tOCK~CoN8PIB- 

▲OT— DahaosS'PlbadikO. 

1.  A  petition,  filed  against  three  defendants,  al- 
leging, among  other  things,  that  the  plaintiff 
purchased  of  one  of  the  defendants  certain  stock 
in  a  banking  corporation,  wtiich  was  duly  trans- 
ferred and  assigned  to  him  bj  such  defendant, 
the  latter  at  the  same  time  executing  a  power  of 
attorney  authorising  the  stock  so  sold  to  be 
transferred  to  the  plaintiff  on  the  books  of  the 
corporation,  and  further  alleging  that  after  sudi 
sale  and  assignment,  and  the  execution  of  such 
power  of  attorney,  said  defendant  made  and  ex- 
ecuted to  the  other  defendants  a  proxy  or  power 
•f  attorney  by  which  the  latter  were  authorized 
by  said  defexidant  to,  and  did  in  fact,  at  an  an- 
nual meeting  of  the  stockholders  of  the  corpora- 
tion subsequently  held,  rote  the  stock  so  preri- 
ously  purchased  by  the  plaintiff,  against  his  will 
and  over  his  protest,  all  this  being  done  in  pur- 
suance of  a  conspiracy  among  all  the  defendants 
made  for  the  purpose  of  defrauding  and  swin- 
dling tiie  plaintiff  of  his  just  rights  in  the  use 
and  control  of  his  property,  sets  out  facts  suffi- 
cient in  law  to  show  uie  commission  by  the  de- 
fendants of  a  tort  against  the  property  rights  of 
the  plaintiff;  and  consequently  a  cause  of  action 
accrues  in  faror  of  tfie  latter  agahist  the  former, 
which  will  preyail  as  against  a  general  demur- 
rer. 

2.  Where,  hi  such  petition,  it  is  further  al- 
leged that  the  plaintiff  had  an  agreement  with  a 
majority  of  the  stockholders  of  the  corporation 
whereby  he  was  to  be  elected,  at  the  ensuing  an- 
nual meeting  of  such  stockholders,  president 
of  the  bank,  for  a  stated  term  of  years,  and  at  a 
giyen  salary  per  annum;  that  he  owned  himself, 
and  under  this  agreement  held,  proxies  to  vote 
such  an  amount  of  the  capital  stock  of  the  cor- 
poration, in  connection  with  that  purchased  from 
one  of  said  defendants,  ss  would  haye  secured 
Ms  election  as  contemplated;  that  on  the  day  of 
•aid  meeting  he  still  held,  and  was  prepared  to 
yote,  said  proxies,  and  accordingly  would  haye 
been  elected  president  of  the  bank,  but  for  the 
fact  that  the  defendants,  knowing  of  the  exist- 
ence of  the  arrangement  by  which  he  was  to  be 
elected  president,  and  in  order  to  defeat  his  elec- 
tion, "knowingly,  willfully,  maliciously,  and  cor^ 
ruptiy"  appeared  at  said  meeting,  and  yoted, 
against  his  consent  and  oyer  his  protest,  the 
proxy  so  wrongfully  and  illegally  executed,  thus 
defeating  his  election  as  president  of  the  corpo- 
ration,—audi  allegations,  as  against  a  general  de- 
murrer, are  good,  as  a  basis  for  the  recoyery  of 
damages  flowing  from  the  defeat  of  the  arrange- 
ment of  the  plaintiff,  by  which  he  alleges  ne 
would  haye  been  elected  president  of  the  bank  re- 
sulting from  the  tortious  and  intentional  action 
of  the  defendants. 

3.  As  the  case  goes  back  for  another  hearins, 
'and  inasmuch  as  there  may  be  hereafter  amend- 
ments made,  or  proofs  submitted,  materially 
changing  its  present  aspect,  no  intimation  as  to 
the  elements  or  measure  of  damages  which  the 
plaintiff  may  be  entitled  to  recoyer  is  now  made, 
except  that  in  so  far  as  the  recoTery,  if  any,  may 
relate  to  loss  of  salaiy,  it  would  in  any  eyent  be 
limited  to  one  years  salary;  the  declaration 
showing  that  the  bank's  officers  were  to  be  elect- 
ed annually. 

(Syllabus  by  tiie  Court) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  S.  Witham  against  Hemy 
Gohen  and  others.  From  a  Judgment  sus- 
taining defendants'  demurrer  to  the  peti- 
tion, plaintiff  brings  error.     Reyersed. 


John  F.  Methyin  and  Van  Epps,  Ladson  & 
Leftwich,  for  plaintiff  In  error.  Shannon  & 
Worley  and  Ellis  &  Gray,  for  defendants  in 
error. 

LITTLB,  J.  Witham  filed  In  the  city  oonrt 
of  Atlanta  his  action  for  damages  against 
Oohen,  Arnold,  and  Smith,  Jointly.  The  cause 
coming  on  to  be  heard,  the  defendants  de- 
murred generally,  on  the  ground  that  the 
declaration  set  forth  no  suffldent  cause  of  ac- 
tion against  them.  The  court  below  sustain- 
ed this  demurrer  and  dismissed  the  petition, 
whereupon  the  plaintiff  excepted,  and  assigns 
error  upon  the  judgment  of  the  presiding 
Judge  sustaining  the  demurrer  and  dismissing 
his  petition.  According  to  the  allegations 
contained  In  the  petition,  Witham  owned  cer- 
tain shares  of -stock  in  the  Bank  of  Blberton, 
and  on  a  giyen  date  purchased  five  additional 
shares  from  Cohen,  one  of  the  defendants, 
who  in  turn  executed  to  Witham  a  transfer 
and  assignment  of  the  stock,  together  with  a 
power  of  attorney  authorizing  the  bank's 
cashier  to  transfer  the  stock  to  Witham  on 
the  books  of  the  corporation.  Subsequently 
to  this  purchase  there  was  held  an  annual 
meeting  of  the  stockholders  of  the  bank,  on 
the  9th  day  of  April,  1895,  for  the  purpose  of 
electing  a  board  of  directors  for  the  ensuing 
year,  and  the  election  of  a  president,  vice 
president,  and  cashier.  At  such  meeting,  ac- 
cording to  the  rules  of  the  bank,  the  owner, 
holder,  or  legal  representatiye  of  each  share 
of  stock  was  entitied  to  one  yote  in  the  elec- 
tion of  officers  and  directors  of  the  bank.  On 
the  day  of  the  annual  meeting,  Witham  own- 
ed and  controlled,  by  proxy,  a  majority  of  the 
stock  of  the  bank,  which  entitied  him  to  the 
office  of  president.  Prior  to  this  annual 
meeting,  Witham  had  made  an  arrangement 
and  agreement  with  the  majority  of  the 
stockholders  of  the  bank  to  accept  the  office 
of  president  of  the  bank,  for  a  term  of  flye 
years,  at  a  yearly  salary  of  $600;  and  ac- 
cordingly, l^  virtue' of  this  agreement,  and  of 
the  fkot  that  on  the  day  of  the  meeting  he 
owned  and  controlled,  in  his  own  right  and  hy 
proxy,  a  majority  of  the  stock  of  the  iMnk, 
he  would  have  been  elected  to  the  office  of 
president,  but  for  the  action  of  the  de\*end- 
ants  hereinafter  set  out  Each  of  the  defend- 
ants knew  of  the  purpose  and  desire  of  the 
majority  of  the  stockholders  of  the  bank  as 
to  the  election  of  Witham  to  the  office  of 
president  They  had  knowledge  of  the  fact 
that  Cohen  had  sold  the  fiye  shares  of  stock 
to  Witham;  and  with  this  knowledge,  and 
in  order  to  thwart  the  will  and  purpose  of 
the  majority  of  the  stockholders,  and  defeat 
the  election  of  Witham  as  president  of  the 
bank  at  the  annual  meeting,  and  in  pursuance 
of  a  conspiracy  among  them,  made  for  the 
purpose  of  defrauding  and  swindling  Witham 
of  his  Just  rights  in  the  use  and  control  of 
his  property,  Cohen,  after  such  sale  and 
transfer  of  his  stock  to  Witham,  and  th* 
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dellT€iy  of  the  power  of  attorney  I^  wbich 
the  same  was  to  be  transferred  on  the  books 
of  the  corporation,  made  and  executed  to  Ar- 
nold and  Smith  a  proxy  or  power  of  attorney 
by  which  the  latter  were  authorized  by  Ck>- 
hen  to,  and  did  in  tact,  knowingly,  willfully, 
maliciously,  and  <iomiptly,  and  for  the  pur- 
pose of  defeating  Wltham's  election,  appear 
at  the  annual  meeting,  and  vote  the  stock  so 
previously  purchased  by  and  assigned  to 
Wltham,  against  his  will  and  over  his  pro- 
test, in  consequence  of  which  his  election  as 
president,  which  otherwise  would  have  been 
had,  was  defeated;  and  Wltham  was  thereby 
deprived  of  the  office  of  president,  and  the 
.salary  appertaining  thereto,  and  otherwise 
greatly  injured  and  damaged  in  his  estate, 
in  the  manner  and  sums  set  out  in  his  peti- 
tion. 

1.  According  to  the  allegations  made  in  the 
petition,  the  rightful  owners  of  stock  in  the 
Bank  of  Blberton  were  entitled  to  one  vote 
for  each  of  such  shares  at  the  annual  meet- 
ing held  for  election  of  officers  and  directors 
of  the  bank;  and,  by  reference  to  the  general 
law  under  which  this  bank  was  incorporated 
(1  Acts  1890^1,  p.  172),  It  wni  be  observed 
that  such  voting  power  is  there  established. 
This  voting  power  is  rightfully  to  be  exer- 
cised by  such  person  only  as  is  invested  with 
the  title  and  ownership  of  the  stock.  Re- 
gardless of  the  question  as  to  whether  Wlth- 
am, as  between  himself  and  the  bank,  had 
taken  such  steps  as  were  required  by  the 
corporation  to  entitle  him  to  vote  the  stock 
purchased  from  Oohen,  certainly,  as  between 
Wltham  and  Oohen,  the  latter,  having  parted 
with  the  stock,  necessarily  had  parted,  also, 
with  all  the  rights  appertaining  thereto,  and 
devested  himself  of  all  right  to  exercise  any 
of  the  powers  or  privileges  inhering  in,  and 
incident  to,  its  ownership.  So  far  as  he  was 
concerned,  the  sale  passed  to  Wltham  both 
the  equitable  and  legal  title,  and  thereafter 
the  legal  and  equitable  right  to  vote  the  stock 
was  vested  in  Wltham.  'Cohen  had  preclud- 
ed himself  from  exercising,  or  attempting  to 
exercise,  such  right  1  Thomp.  Corp.  §  790; 
Bank  v.  Smalley,  14  Am.  Dec.  526.  In  Rail- 
road Co.  V.  Schuyler,  34  N.  Y.  80,  the  rule 
is  stated  to  be:  "Where  the  stock  of  a  corpo- 
ration is,  by  the  terms  of  its  charter  or  by- 
laws, transferable  only  on  the  books,  the  pur- 
chaser who  receives  the  certificate,  with  pow- 
er of  attorney,  gets  the  entire  title,— legal 
and  equitable,--as  between  himself  and  his 
seller,  with  all  the  rights  the  latter  possessed; 
but,  as  between  himself  and  the  corporation, 
he  acquires  only  an  equitable  title,  which 
they  are  bound  to  recognize,  and  permit  to  be 
ripened  into  a  legal  title,  when  he  presents 
himself,  before  any  efFective  transfer  on  the 
books  has  been  made,  to  do  the  acts  required 
by  the  charter  or  by-laws  in  order  to  make  a 
transfer."  See  McNeil  v.  Bank,  46  N.  7. 
831.  It  being,  therefore,  beyond  Oohen's  pow- 
er to  confer  upon  his  co-defendants,  by  proxy 


executed  to  them,  any  legal  or  equitable  right 
to  vote  the  stock  previously  sold  and  assign- 
ed to  Wltham,  the  execution  and  voting  of 
such  proxy,  in  pursuance  of  the  alleged  con- 
spiracy on«the  part  of  all  of  the  defendants 
to  defraud  and  injure  Wltham,  constituted  a 
direct  invasion  of  the  legal  rights  of  the  lat- 
ter, and  amounted  to  the  commission  of  a  tort 
Injuriously  affecting  the  property  rights  of 
Wltham,  in  consequence  of  which  a  cause  of 
action  accrued  to  him.  Civ.  Code,  f  3807,  par. 
1;  Ellington  v.  Bennett,  60  Ga.  286;  5  Am.  ft 
Eng.  Enc.  Law,  p.  4,  par.  3,  and  authorities 
there  cited.  Whether  or  not  Wltham  was  at 
the  time  of  the  annual  meeting  In  a  position, 
relatively  to  the  bank,  to  exercise  the  right 
to  vote  these  five  shares  of  stock,  is  a  matter 
of  no  consequence  on  the  question  of  his 
right  to  maintain  the  action,  since  the  tl^t 
itself,  as  between  him  and  these  defendants, 
was  absolute.  Having  the  right,  his  fkflure. 
If  such  was  the  case,  to  put  himself  In  a 
position  to  exercise  the  same,  relatively  to 
the  bank,  could  under  no  circumstances  li- 
cense these  defendants  to  vote  the  stock.  His 
failure  to  exercise  a  right  vested  exclusively 
in  him  would  not  confer  upon  others  author- 
ity to  do  so,  though  they  may  have  been  hi- 
vested  with  the  right  prior  to  Witham*s  ac- 
quisition of  the  stock. 

2.  The  facts  upon  which  the  ruling  made 
in  the  second  headnote  rests  are  therein  suc- 
cinctly stated.     Whether  the  petition  filed  in 
this  case  was  subject  to  special  demurrer  for 
any  cause,  or  whether  Witham  may  hereafter 
submit  such  proof  as  wlH  entitie  him  to  a 
recovery  of  damages  predicated  upon  the  loss 
of  any  portion  of  the  salary  which  it  Is  al- 
leged he  would  have  received  had  not  his 
election  been  defeated,  are  questions   with 
which  we  are  not  now  concerned,  since,  under 
the  general  demurrer  filed,  the  allegatioiis 
contained  in  the  petition  are  to  be  taken  as 
true, '  and  WItham*s  rights  determined  upon 
the  state  of  facts  ai^  they  appear  In  the  peti- 
tion.   From  these  facts  it  appears  that  Wlth- 
am on  a  given  date  would  have  been  elected 
president  of  the  bank,  and  as  such  officer 
would  have  received  an  annual  salary  of  $5,- 
00,  but  for  the  fact  that  the  defendants, 
knowing  of  the  existence  of  the  arrangement 
by  which  he  was  to  be  elected  president,  and 
in  order  to  defeat  his  election,  "knowbigly, 
willfully,  maliciously,  and  corruptly'*  appear- 
ed at  the  meeting,  and  over  his  protest,  and 
against  his  consent,  voted  the  proxy  ^wMch 
had  been  wrongfully  and  illegally  executed 
by  Cohen;   thus  defeating  Wltham's  Section 
as  president  of  the  corporation.    It  was  In- 
sisted, however,  that,  although  the  action  of 
the  defendants  may  have  been  tortious,    yet 
the  damages  claimed  tot  loss  of  salary  were 
too  remote  to  form  the  basis  of  a  recovery. 
In  this  contention  we  are  not  prepared  to 
eoncnr.    The  rule  governing  the  recovery  of 
consequential  damages  for  torts,  not   mali- 
cious, is  well  stated  in  the  ease  of  Warwidr 
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▼.  Hatchlnson,  45  N.  J.  Law,  01,  where  It  to 
said:  "It  is  a  fundamental  principle  of  law, 
applicable  alike  to  breaches  of  contract  and 
to  torts,  that.  In  order  to  found  a  right  of 
action,  there  must  be  a  wrongful  act  done, 
and  a  loss  resulting  from  that  wrongful  act 
The  wrongful  act  must  be  the  act  of  the  de- 
fendant, and  the  injury  suffered  by  the 
plaintiff  must  be  the  natural,  and  not  merdy 
a  remote,  consequence  of  the  defendant's 
act  The  wrong  done  and  the  Injury  sustain- 
ed must  bear  to  each  other  the  relation  of 
cause  and  effect;  and  the  damages,  whether 
th^  arise  from  withholding  a  legal  right,  or 
the  breach  of  a  legal  duty,  to  be  recoyerable, 
must  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of;"  citing  2 
Greenl.  By.  §§  254,  256;  Sedg.  Dam.  81;  13  G. 
B.  285;  L.  R.  2  EJxch.  340;  L.  B.  8  Q.  B.  25; 
Byahl  r.  Holmes,  84  N.  J.  Law,  296;  Cuff 
V.  Railroad  CJo.,  35  N.  J.  Law,  17;  Kuhn  v. 
Jewett,  32  N.  J.  Bq.  647;  White  ▼.  McNett, 
38  N.  Y.  371;  Express  CJo.  ▼.  Egbert,  36  Pa. 
St  860.  Again,  in  1  Suth.  Meas.  Dam.  p.  82, 
I  16,  the  doctrine  is  laid  down  that  if  the  act 
complained  of  was  wrongful,  and  the  injury 
sustained  resulted  in  the  natural  order  of 
cause  and  effect,  the  person  complaining 
thereof  is  entitled  to  recover,  and  there  need 
not  be  in  the  mind  of  the  indlTidual  whose 
act  produces  the  injury  the  least  contempla- 
tion of  the  consequences  of  his  conduct,  but 
he  is  responsible  because  the  result  proxi- 
mately follows  his  wrongful  act  By  sec- 
tion 3913  of  the  Ciyll  Ck>de  It  is  provided  that 
damages  which  are  the  legal  and  natural 
result  of  the  act  done,  though  contingent  to 
some  extent  are  not  too  remote  to  be  re- 
covered. *  But  damages  traceable  to  the  act, 
but  not  its  legal  or  natural  consequence,  are 
too  remote  and  contingent.  Without  regard 
to  malice  in  the  commission  of  the  alleged 
tort,  the  averments  of  the  petition  would 
seem  to  fix  the  wrongful  act  of  the  defend- 
ants as  the  proximate  cause  of  Withain's  de- 
feat in  the  arrangement  by  which  he  was 
to  be  elected  president  of  the  bank.  There 
is  nothing  in  his  pleadings  from  which  it 
could  be  adjudged  that  other  circumstances 
or  Independent  agencies  intervened  between 
the  act  of  the  defendants  and  the  injury,  or 
preponderated  largely  in  causing  the  injurious 
effect  On  the  contrary,  his  pleadings  estab- 
lish between  the  wrongful  act  and  the  Injury 
sustained  the  relation  of  cause  and  effect 
and  characterize  the  tortious  act  of  the  de- 
fendants as  the  efficient  and  predominating 
cause  producing  his  defeat  Moreover,  it  is 
alleged  that  the  act  of  the  defendants  was 
done  "knowingly,  willfully,  maliciously,  and 
corruptly,"  and  for  the  purpose  of  defeating 
the  election  of  Wltham  as  president  of  the 
bank.  By  Civ.  Code,  )  8913,  it  to  provided: 
*1f,  however,  the  tort  is  committed  or  the 


contract  broken,  or  the  duty  omitted  for  the 
purpose  of  depriving  the  party  injured  of  such 
benefits  as  are  specified  in  the  last  para- 
graph [that  Is,  section  3913,  heretofore  quot- 
ed], then  the  remote  damages  are  made  by 
such  knowledge  and  Intent  a  proper  subject 
for  consideration  by  the  Jury."  We  think, 
therefore,  that  as  against  a  general  demurrer 
the  petition  set  out  facts  which  were  good 
as  the  basis  for  the  recovery  of  such 
damages,  flowing  from  the  defeat  of  the  ar- 
rangement of  the  plaintiff  by  which  he  al- 
leges he  would  have  been  elected  president 
of  the  bank,  as  might  be  allowable  under  the 
rules  of  law  applicable  thereto. 

3.  But  as  the  case  will  go  back  for  another 
hearing,  and  as  it  may  hereafter,  by  amend- 
ments made  or  proofs  submitted,  be  ma- 
terially changed  in  aspect  we  forbear  to 
make  any  intimation  as  to  the  elements  or 
measure  of  damages  which  the  plaintiff  may 
be  entitled  to  recover,  except  to  any  that  in 
so  far  as  the  recovery,  if  any,  may  relate 
to  loss  of  salary,  it  would.  In  any  event  be 
limited  to  one  year's  salary.  Although  it  to 
alleged  that  Wltham  was  to  be  elected  for 
a  term  of  five  years  at  an  annual  salary  of 
$500,  yet  it  also  appears  from  the  petition 
that  the  bank's  officers  were  to  be  elected 
annually.  We  hold,  therefore,  that  if  the 
plaintiff  shall  esrtabltoh  his  right  to  recover 
any  damages  whatever,  predicated  upon  loss 
of  salary,  he  would  in  no  event,  under  the 
facts  as  alleged,  be  entitled  to  recover  for 
mord  than  one  year's  loss  of  salary;  and  thto 
for  the  obvious  reason  that  the  injurious  ef- 
fects of  the  tort  could  extend  no-  further  than 
for  the  time  for  which  he  could  have  been 
chosen,  and  would  have  been  chosen,  but 
for  the  act  of  the  defendants.  The  tort 
whereby  he  sustained  hto  defeat  could  not 
have  damaged  Wltham  in  a  sum  greater  than 
that  which  his  election  would  have  secured  to 
him.  But  if  it  should  be  contended  that  the 
injurious  effects  of  the  tort,  for  any  reason, 
would  extend  to  subsequent  elections,  ^e 
damages  for  sucAi  subsequent  years  would 
be  excluded,  because  entirely  too  remote,  un- 
ceitaln,  and  prospective  to  form  the  basto  of 
a  recovery.  The  proxies  held  by  Wltham, 
and  upon  which  hto  election  largely  depend- 
ed, would  be  subject  to  revocation  at  any 
time,  at  the  pleasure  of  the  stockholders  rep- 
resented thereby,  and  the  original  stock- 
holders executing  such  proxies  may  in  the 
meantime  sell  and  dispose  of  their  holdings, 
the  interest  of  the  corporatton  may  so  diange 
as  to  render  it  desirable  to  elect  some  person 
other  tlian  Wltham,  and  various  other  con- 
tingencies may  intervene  which  would  render 
such  damages  entirely  too  conjectural  and 
speculative  to  enter,  as  an  element  of  dam- 
age. Into  the  recovery.    Judgment  reversed. 
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(Supreme  Court  of  Georgia.     May  5,  18d7.) 

IfASTBR  AND    SbRYINT— ASSAULTS    BT   SbRVANT— 

Liability  ov  Mastbr— Railroad»— 

EVIDBNOB— RbLBVABCT. 

1.  While,  under  ordinary  circomstancee,  a  rail- 
way company  will  be  held  legally  responaible  for 
tibe  manner  in  which  its  conductor  undertakes 
to  exercise  its  right  to  expel  from  its  cars  one 
not  entitled  to  ride  thereon,  yet  where  such  a 
person  expressly  refuses  Toluntarily  to  alight, 
insultingly  challenges  the  conductor  to  attempt 
to  put  him  off,  and  then  yiolently  assaults  the 
conductor  upon  his  proceeding  in  a  lawful  man- 
ner to  make  the  exoulsion,  and  the  latter  there- 
upon resents  and  responds  to  the  attack  by  re- 
sorting to  great  and  unnecessary  ylolence,  the 
company  will  not  be  liable  in  damages  for  per- 
sodslI  injuries  thus  inflicted,  proylded  the  assault 
made  upon  its  senrant  was  of  such  a  nature  as  to 
excite  nis  passions,  and  render  him  unfit  for 

eroperly  performing  the  duties  deyolying  upon 
im  in  the  premises.  This  is  so  because  the  per- 
son injured,  by  his  own  grossly  improper  con- 
duct is  to  be  regarded  as  haying  forfeited  his 
right  io  Immunity  from  unnecessary  yiolence  by 
inyiting  the  conductor  to  disregard  and  abandon 
his  official  duties,  and  enter  into  a  personal  en- 
eounter  on  his  own  acoount  and  upon  his  indiyid- 
ual  responsibility. 

2.  There  being  in  the  present  case  evidence  to 
show  that  the  encounter  between  the  plaintiff 
and  the  defendant's  conductor  was  of  the  nature 
aboye  indicated,  and  the  law  as  announced  in  the 

8 receding  note  constituting  the  main  ground  of 
efense  relied  on,  it  was  error  for  the  court,  in 
its  charge  to  the  jury,  to  completely  ignore  the 
Issue  thus  presented. 

3.  Byidence  as  to  what  transpired  during  a 
subseauent  difficulty  concurring  upon  the  same 
niirht  between  the  conductor  and  the  plaintiff  and 
two  of  his  brothers  was  properly  rejected,  as  be- 
ing wtiolly  disconnected  with  the  main  transac- 
tion under  consideration,  and  as  haying  no  ma- 
terial bearing  upon  the  merits  of  the  case. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Floyd;  Q.  A.  H. 
Harris,  Judge. 

Action  by  Lucius  O.  Shropshire,  by  next 
friend,  against  the  City  Electric  Railway 
Company,  for  damages  from  being  expelled 
from  defendant's  car.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Be- 
yersed. 

Reece  ft  D&my,  for  plaintiff  in  errw.  B. 
P.  Tteadaway,  Dean  &  Dean,  and  Seaborn 
Wright,  for  defendant  in  error. 


LUMPKIN,  P.  J.  1.  As  a  general  rule,  ft 
railway  company  will  be  legally  responsible 
for  the  misconduct  of  its  conductor  or  other 
duly-authwized  agent  while  undertaking  to 
exercise  on  its  behalf  its  right  to  eject  from 
its  cars  a  person  not  entitled  to  ride  therein. 
Higgins  ▼.  Railway  Co.,  08  Ga.  761,  26  8.  B. 
887.  And  that  the  company's  servant  may 
hftTe  exceeded  the  authority  with  which  be 
was  clothed,  or  have  acted  in  direct  disre- 
gard of  express  orders  given  him  in  the  prem- 
ises, and  in  violation  of  the  duty  with  which 
he  was  intrusted,  will  not  (Mtlinarily  constl- 
tote  a  defense  which  the  company  will  be 
heard  to  urge  In  its  justiflcation,  as  against 


one  who  luwi  unjustly  suffered  from  the 
wrongful  act  of  such  servant  This  is  so  for 
the  i)alpable  reason  that,  the  right  to  sum- 
marily eject  intruders  from  its  cars  being 
coupled  with  a  condition  that  such  right 
must  be  exercised  in  a  lawful  manner,  the 
company  cannot  delegate  to  an  agent  the 
power  thus  conferred  upon  It  by  law  with- 
out at  the  same  time  becoming  strictly  an* 
sworable  for  any  abuse  thereof  on  the  part 
of  its  agent  The  general  rule  above  stated 
Is,  however,  subject  to  a  very  just  and  salu- 
tary exception,  resting  uix)n  that  broad  |H:in- 
ciple  of  natural  equity  which  precludes  one 
from  complaining  of  the  act  of  another 
which  the  injured  party  has  himself  brought 
about  by  his  own  grossly  improper  conduct. 
This  exception  was  thus  iftated  and  applied 
in  Peavy  v.  Railroad  Co.,  81  Ga.  486,  8  S.  B. 
70:  "If  ft  disorderly  passenger  defies  the 
conductor,  draws  a  pistol,  and  thereby  in- 
duces  the  conductor  to  arm  in  order  to  expel 
him  from  the  train,  and  if,  after  expulsion, 
he  still  uses  grossly  obscene  and  profane 
language,  reeking  with  insult  on  which  a 
mutual  combat  with  pis^ls  oisues,  the  rail- 
road company  is  not  liable  for  the  conse- 
quences, though  the  expelled  passenger  be 
wounded  in  the  conflict  even  if  the  conductor, 
excited  by  the  danger  and  irritated  by  Insult 
be  not  fully  excusable  for  the  shooting.  It  is 
unjust  to  a  master  wrongfully  to  unfit  his 
servant  for  exercising  the  care  and  prudence 
which  are  essential  in  guarding  the  master's 
interest  and  performing  the  servant's  duty.** 
Twice  since  has  this  court  approved  and  rec- 
ognized as  correct  the  doctrine  announced  in 
that  case.  Railway  Co.  v.  Christian,  97  Ga. 
66,  26  a  B.  411;  Railroad  Co«  v.  Richmond, 
98  Ga.  406,  26  S.  B.  666. 

Unquestionably,  when  the  company  under- 
takes, through  the  medium  of  agents,  to  per- 
form the  duties  it  owes  to  the  public,  it  is 
bound  to  exercise  due  diligence  in  an  effort  to 
select  for  its  agents  such  persons  only  as  are 
apparently  competent  and  trustworthy,  and 
capable  of  properly  performing  the  duties  as- 
signed to  them.  The  obligation  thus  imposed 
by  law  upon  the  company  may  be  analogized 
to  that  resting  upon  It  of  employing  suitable 
and  reasonably  safe  machinery  and  appU- 
anees.  A  railway  company,  'in  providing  ap- 
pliances, is  not  required  to  adopt  every  in- 
vention as  fast  as  made,  or  select  at  LIta] 
peril  the  best  or  things  absolutely  safe. 
What  is  suitable  and  ordinary  in  point  oC 
safety  will  suffice."  Bish.  Noncont  Law,  | 
646.  In  selecting  its  human  agents,  the  com- 
pany is  under  no  higher  or  more  string^it 
duty.  If  a  conductor  whom  it  has  selected 
is  apparently  an  efficient  and  properly  dispoe- 
ed  person  to  perfwm  the  duties  for  which  lie 
is  employed,  the  company  should  not  be  bdd 
accountable  if,  under  the  stress  of  a  sudden, 
unexpected,  and  extraordinary  emergency,  he 
falls  short  of  absolute  perfection.  Certainly 
is  this  true  if  such  an  employd  is  mistreated 
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and  abused  in  a  manner  never  expected  by  the 
company,  or  if  a  wholly  improper  test  is  made 
of  his  strength  and  fitness  for  the  position 
be  occupies,  by  subjecting  him  to  an  ordeal 
which  no  self-respecting  man  could  likely  en- 
dure. Every  such  man,  however  capable  and 
patient  he  may  usually  be,  is  more  or  lees 
easily  set  awry,^  and  cannot  reasonably  be 
expected  to  withstand  every  provocation  to 
which  he  may  be  subjected,  or  to  steadfastly 
and  perfectly  perform  his  duties  under  any 
and  all  circumstances.  It  could  not  be  seri- 
ouiOy  contended  that  a  person  who  willfully 
or  capriciously  tampa%d  with  important  me- 
chanical appliances  provided  by  the  company 
for  use  in  the  running  of  its  cars,  thereby 
getting  the  same  so  out  of  order  that  they  be- 
came incapable  of  properly  performing  their 
office,  would  be  heard  to  assert  that  the  com- 
pany failed  In  its  duty  to  guard  him  against 
danger,  if,  in  consequence  of  his  own  vnrong- 
ful  act  in  thus  placing  it  beyond  the  power  of 
the  company  so  to  do,  there  followed  a  cat- 
astrophe from  which  he  received  injury.  This 
lieing  true,  still  less  has  a  passenger  or  any 
one  else  the  right  to  "tamper  with,"  or  get 
out  of  proper  worlcing  condition,  a  fellow 
creature,  whose  brain  and  muscle  and  heart 
are  most  essential  agencies  in  his  employer's 
service.  Though  there  is  to  some  extent  a 
notion  to  the  contrary,  we  are  firmly  of  the 
opinion  that  a  railway  conductor  is,  in  com- 
mon decency,  if  not  in  law,  entitled  to  some 
degree  of  respect  and  consideration  at  the 
hands  of  those  with  whom  his  duties  bring 
htm  in  contact  But  even  if  it  were  other- 
wise, and,  for  the  sake  of  the  argument,  con- 
ceding the  absurd  proposition  that  the  gen- 
eral public  has  a  right  to  regard  and  treat 
him  as  a  mere  machine,  every  one  must  be 
held  to  do  so  at  his  own  peril;  for  the  general 
public  is  bound  to  take  cognizance  of  and 
warning  from  the  widely-known  fact  that  un- 
der the  laws  of  nature  by  which  such  a  "fear- 
fully and  wonderfully"  constructed  "machine" 
is  governed,  bowev^  harmless  It  may  be 
when  used  in  a  proper  and  legitimate  manner, 
It  may  nevertheless  become  an  instrument  of 
more  or  less  danger  when  wrongfully  subject- 
ed to  outrageous  and  inexcusable  misuse. 
Under  such  circumstances  as  are  detailed  In 
the  first  headnote,  it  could  not  reasonably  be 
expected  that  the  average  conductor  would 
remain  a  nicely-adjusted,  well-regulated,  and 
passive  functionary;  and  it  follows  that  the 
company  would  not  be  legally  responsible  for 
the  consequences  If  its  conductor,  thus  goad- 
ed Into  a  state  of  excitement,  exasperation, 
and  resentment,  should  himself  do  wrong,  by 
resorting  to  great  and  unnecessary  violence; 
provided,  of  course,  that  the  insult  and  abuse 
to  which  he  was  subjected  were  of  such  a  na- 
ture as  naturally  to  excite  his  passions,  and 
render  him  unfit  to  perform  in  a  proper  and 
lawful  manner  the  duty  he  owed  his  master 
and  the  latter's  patrons.  One  who  yolunta- 
rily,  and  by  his  own  misconduct,  places  it  be- 


yond the  power  of  a  master  to  protect  him, 
surely  cannot  complain  of  an  omission  so  to 
do.  Especially  is  this  true  where  he  practi- 
cally invites  the  master's  servant  to  disregard 
and  abandon  his  official  duties,  and  enter  intf» 
a  personal  encounter  on  his  own  account  and 
upon  his  individual  responsibility. 

2.  On  the  trial  of  the  present  case,  the  de- 
fendant company  introduced  several  wit- 
nesses, including  its  conductor  and  motor- 
man,  from  whose  testimony  the  following,  in 
brief,  appeared:  About  8  o'clock  in  the 
evening,  the  plaintiff  waived  down  a  car  up- 
on which  these  witnesses  were  riding,  and, 
upon  its  being  stopped  for  him,  got  on,  and 
asked  for  a  bundle  which  he  said  his  sister 
had  left  on  the  car  earlier  in  the  day.  A 
bundle  upon  which  was  written  the  name  of 
a  young  lady  was  thereupon  shown  him,  but 
he  said  it  was  not  the  one  of  which  he  was 
in  search.  They  looked  further,  but  could 
not  find  his  bundle.  He  then  sat  down  in  the 
car;  Before  it  was  put  in  motion,  he  was 
told  to  get  off,  but  declined  to  do  so.  Some 
one  rang  the  bell,  and  the  car  started  off,  and 
the  plaintiff  then  said,  if  they  did  not  stop 
the  car,  he  would  go  on  to  town.  A  signal 
was  given  for  the  car  to  stop,  which  it  did, 
and  he  was  again  told  to  get  off,  and  inform- 
ed by  the  conductor  that  the  car  was  five 
minutes  behind  time,  and  that  they  could  not 
fool  away  time  with  him.  He  replied, 
"Damn  you!  You  are  bigger  than  I  am. 
Put  me  off."  Upon  the  conductor's  then  tak- 
ing hold  of  his  arm,  he  struck  the  conductor 
"a  pretty  hard  lick"  in  the  breast,  and  started 
to  Jump  off,  and,  while  in  the  act  of  doing 
BO,  was  kicked  by  the  conductor,  and  fell  to 
the  ground.  The  car  had  stopped  sufficiently 
long  the  second  time  for  the  plaintiff  to  have 
left  it  in  safety,  but  was  Just  starting  off 
again  when  the  plaintiff  attempted  to  Jump. 
As  soon  as  he  struck  the  ground,  he  com- 
menced hunting  for  rocks,  and  the  car  pro- 
ceeded on  its  way,  and  left  him.  In  char- 
ging the  Jury  in  this  connection,  the  court 
instructed  them  that  "if  the  plaintiff  brought 
about  a  difficulty,  and  a  difficulty  was  had. 
and  he  brought  it  about  by  his  own  fault, 
and  the  defendant  went  too  far,  and  did  more 
than  it  was  authorized  to  do  in  ejecting  him, 
in  considering  what  amount  of  damage  you 
would  give,  you  would  be  authorized  to  di- 
minish the  amount  of  the  damage  propor- 
tionate to  the  fault  of  the  plaintiff  in  bring- 
ing about  the  result  that  came  upon  him." 
As  will  readily  be  seen,  this  charge  entirely 
cut  the  Jury  off  from  considering  the  evi- 
dence above  referred  to  for  any  other  pur- 
pose save  that  of  determining  to  what  ex- 
tent they  should  reduce  the  plaintiff's  re- 
covery in  the  event  they  believed  the  con- 
ductor was  not  wholly  Justified  in  using  the 
degree  of  force  to  which  he  resorted.  This 
instruction  must  have  operated  very  prej- 
udicially to  the  company,  for  its  main  con- 
tention was,  not  that  the  conductor  was  fully 
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justified  in  committing  a  violent  assault  up- 
on the  plaintiff,  but  that  the  latter,  by  his 
own  grossly  improper  conduct,  unfitted  the 
conductor  for  obserring  his  duly,  and  there- 
fore the  company  should  not  be  held  respon- 
sible for  what  he  did.  The  issue  thus  raised 
ought  certainly  to  have  been  submitted  to 
the  Jury;  yet  nowhere  in  his  charge  did  the 
trial  judge  present  this  theory  of  the  case. 
By  entirely  ignoring,  practically,  the  only  de- 
fense uix)n  which  the  defendant  relied  for  a 
complete  vindication,  the  trial  court  commit- 
ted grave  error,  and  for  this  reason  the  case 
must  undergo  another  investigation. 

3.  In  connection  with  the  evidence  which 
has  been  above  briefly  summarized,  the  de- 
fendant offered  to  prove  that  later,  upon  the 
same  evening,  about  30  or  40  minutes  after 
the  plaintiff's  expulsion,  the  same  car  was 
stopped  in  front  of  his  father's  house.  In  or^ 
der  that  the  conductor  might  deliver  the 
bundle  in  question,  it  having  in  the  mean- 
time been  found;  and  thereupon  the  plain- 
tiff, together  with  two  of  his  brothers,  made 
another  assault  upon  the  conductor,  and  a 
general  fight  ensued.  The  court  refused,  as 
we  thhik  properly,  to  allow  any  proof  con- 
cerning this  subsequent  dificulty.  What 
transpired  during  this  second  encounter,  it 
being  wholly  disconnected  from  the  main 
transaction  under  investigation,  could  not 
properly  be  considered  a  part  of  the  res 
gestae  thereof;  and,  having  no  independent 
evidentiary  value  of  its  own  as  illustrating 
any  material  issue  In  the  case,  the  proof  of- 
fered was  clearly  irrelevant  and  inadmissible. 
Judgment  reversed. 
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MASSENGALE  et  aL  v.  POUNDS. 

(Supreme  Goort  of  G^rgia.     May  6,  18d7.) 

Triai/^Rioht  to  Open  and  Close. 

L  In  order  to  entitle  a  defendant  to  the  open- 
ing and  concloaion  in  an  action  on  a  contract,  he 
must,  before  the  Introduction  of  any  evidence, 
admit  facta  authorizing,  without  proof  on  the 
part  of  the  plaintiff,  the  latter's  right  to  recover. 
It  is  too  late,  after  the  plaintiff  has  made  out  a 
prima  facie  case,  for  the  defendant  to  make  any 
admiaaion  which  will  deprive  the  plaintiff  of  the 
right  to  open  and  conclude  before  the  jury. 

2.  The  right  to  open  and  conclude  before  the 
jury  ia  an  important  legal  right,  and  an  improper 
denial  thereof,  in  a  dose  case,  demands  the  grant 
of  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  county; 
Seaborn  Reese,  Judge. 

Action  on  a  promissory  note  by  S.  B.  Mas- 
sengale  &  Co.  against  M.  F.  Pounds.  Judg- 
ment for  defendant,  and  plaintiffs  bring  «<• 
ror.     Reversed. 

B.  P.  Davis,  for  plaintiffs  in  error.  Jas. 
Whitehead,  for  defendant  in  error. 

SIMMONS,  C.  J.  Massengale  ft  Co. 
brought  their  action  of  complaint  against 


Mrs.  Pounds  on  a  promissory  note.  She 
pleaded  payment,  and  on  the  trial  of  tbe  case 
plaintiffs  Introduced  evidence  making  out  a 
prima  facie  case,  and  dosed.  The  defendant 
Introduced  evidence  to  sustain  her  plea,  and 
the  plaintiffs  introduced  evidence  in  rebuttal 
At  the  conclusion  of  the  evidence,  defend- 
ant's counsel  moved  the  court  to  allow  him 
to  open  and  conclude  the  argument,  admitting 
that  the  plaintiffs  bad  made  out  a  prima 
facie  case,  and  that  his  client  assumed  the 
burden  of  proving  that  plaintiffs  were  not 
entitled  to  recover.  The  court  granted  the 
motion,  and  the  plaintiffs  excepted. 

1.  The  burden  of  proof  to  establish  his  case 
generally  rests  upon  the  plaintiff  who  brings 
the  action,  and  the  plaintiff  is  generally  en- 
titled to  open  and  conclude  the  argument 
before  the  jury.  In  order  for  a  defendant  to 
deprive  him  of  this  right  In  an  action  upon 
a  civil  contract,  the  former  must,  at  the  be- 
ginning of  the  trial  and  before  the  introduc- 
tion of  any  evidence  by  the  plaintiff,  admit 
facts  which  would  authorize  the  plaintiff  to 
recover  without  the  introduction  of  any 
proof,  and  assume  the  burden  of  proof  hhn- 
self.  It  is  too  late,  after  a  plaintiff  has  in- 
troduced his  evidence  and  made  out  a  prima 
facie  case,  and  the  defendant  has  introduced 
his  evidence,  for  the  latter  to  assume  the 
burden  of  proof,  and,  by  any  admission,  to 
deprive  the  plaintiff  of  the  right  to  open  and 
conclude.  Abel  v.  Jarratt  (decided  this  term) 
28  S.  B.  468. 

2.  The  evidence  in  this  case  Is  conflicting 
on  the  question  of  payment  It  Is  a  dose 
case  upon  the  facts.  The  right  to  open  and 
conclude  the  argument  before  the  jury,  in 
such  a  case,  is  an  important  legal  right,  and 
an  improper  denial  thereof  Is  ground  for  the 
grant  of  a  new  triaL    Judgment  reversed. 


(100  Oa.  m) 

CJRAYTON  et  al.  v.  FOX. 

(Supreme  (3ourt  of  Georgia.     May  5,  1807.) 

Execution— Appidavit  op  iLLsoALrrT  —  Forth- 
ooMiNQ  Boarn— Neosbsitt. 

1.  It  ia  not  essential,  to  the  maintenance  of 
an  affidavit  of  illegality  interposed  to  a  common- 
law  execution  levied  on  personalty,  that  a  forth- 
coming bond  for  the  production  of  the  property 
levied  on  should  he  given.  Such  bond  need  be 
given  only  when  defendant  in  execution  desires 
to  take  possession  of  the  property. 

2.  Accordingly,  when  such  an  illegality  came 
on  to  be  heard,  it  was  error  for  the  court  to  dis- 
miss the  affidavit  '^because  there  was  no  fortfi- 
coming  bond  filed  with  the  levving  officer  and 
returned  bv  said  officer  with  said  affidavit**;  nn-, 
questionabV  so,  where  the  affiants  offered  at  the' 
time  to  submit  proof  to  the  effect  that  the  proper- 
ty levied  on  had  hot  been  replevied  by  them,  but 
waa  still  in  the  custody  of  the  officer. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Hancock  comi- 
ty; Seaborn  Reese,  Judge. 

Action  by  O.  H.  Fox  against  (George  and 
Charlie  Crayton.    There  was  a  Judgment 
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for  plaintiff,  on  which  an  execution  was  Is- 
sued. From  an  order  dismissing  an  affidavit 
of  Ulegalltj,  defendants  bring  error.  Be- 
Tersed. 

The  following  Is  the  official  report:  An 
sKecntlon  from  the  county  court  in  faror  of 
Fox  against  Orayton  et  al.  was  levied  on  cer- 
tain horses,  and  defoidants  Interposed  an  af- 
fldaylt  of  Illegality.  The  case  went  by  ap- 
peal to  the  superior  court,  where,  upon  the 
call  of  the  same,  plaintiff's  counsel  moved  to 
dismiss  the  Illegality  "because  there  was  no 
forthcoming  bond  ffied  with  the  levying  offi- 
cer and  returned  by  said  officer  with  said  af- 
fidavit" Defendants  offered  to  prove  by  the 
levying  <^cer  that  the  property  levied  on 
was  not  replevied  by  defendants,  but  was 
still  in  the  custody  of  said  officer.  The  court 
refused  to  allow  this,  and  sustained  the  mo- 
tion to  dismiss.    Defendants  excepted. 

Wm.  H.  BurwelU  Lewis  &  Moore,  and  Jas. 
A.  Harley,  for  plaintiffs  In  error.  Hunt  & 
Merrltt  and  T.  h.  Beese,  for  defendant  In 
error* 

lilTTLB,  J«  The  official  report  sets  out 
the  facts. 

1,  2.  As  will  be  seen  from  the  statement  of 
the  case,  the  court  below  dismissed  the  affi- 
davit of  Illegality,  because  there  was  no 
forthcoming  bond  filed  with  the  levying  offi- 
cer at  the  time  of  the  Interposition  of  the  af- 
fidavit The  Judgment  upon  which  the  exe- 
cution Issued  was  a  common-law  Judgment 
rendered  in  the  county  court  The  execution 
was  levied  on  personal  property.  The  judge 
below  undoubtedly  founded  his  decision  on 
section  4736  of  the  Civil  CJode,  which,  in  pro- 
viding for  the  remedy  by  illegality,  declares 
that  bond  with  good  security  for  the  forth- 
coming of  such  property,  as  provided  by  this 
CkKle,  shall  be  delivered  to  the  sheriff.  We 
do  not  construe  this  section  to  mean  that,  In 
aU  cases  where  an  affidavit  of  Illegality  is 
filed,  the  execution  and  dellv^7  of  a  forth- 
coming bond  Is  a  condition  precedent  to  the 
interposition  of  the  affidavit  There  are 
some  cases  where  this  must  be  done,  but 
then  It  Is  expressly  so  provided  by  statute. 
For  example,  section  2766  of  the  Civil  Code, 
making  the  giving  of  a  bond,  or,  In  lieu 
thereof,  the  affidavit  prescribed,  a  condition 
precedent  to  the  return  of  the  papers  to  court 
for  trial  under  an  affidavit  of  illegality,  ap- 
plies exclusively  to  levies  under  mortgage 
foreclosures,  and  is  not  applicable  to  com- 
mon-law executions.  Under  the  provisions 
of  section  4786  of  the  Civil  Code,  heretofore 
referred  to.  It  Is  not  contemplated  that  the 
^ving  of  a  bond  and  security,  except  In 
those  cases  expressly  provided  by  statute, 
shall  be  a  condition  precedent  to  the  Interpo- 
sition of  an  affidavit  of  illegality;  for  by  sec- 
tion 5435  of  the  Civil  Code  it  Is  provided 
that  where  an  illegality  is  filed  to  an  execu- 
tion levied  on  personal  property,  and  the 


party  filing  such  Illegality  desires  to  take  or 
keep  possession  of  such  property,  he  shall 
deliver  to  the  sheriff  a  bond  conditioned  for 
the  delivery  of  such  property  at  the  time  and 
place  of  sale,  etc.  Under  this  section.  It  Is 
optional  with  the  party  filing  the  illegality 
to  give  the  forthcoming  bond.  If  he  desires 
to  take  or  keep  possession  of  the  property, 
then  he  must  give  the  bond.  If,  however,  he 
does  not  desire  to  take  or  keep  possession  of 
It  he  need  not  give  the  forthcoming  bond; 
and  whether  he  does  or  does  not  retain  the 
property  In  no  way  affects  his  right  to  have 
the  questions  made  in  the  affidavit  of  illegal- 
ity properly  adjudicated.  Such  is  the  ruling 
of  this  court  in  the  cases  of  Herring  v.  Sauls- 
bury,  52  Ga.  396,  and  Wyim  v.  Knight  63 
Ga.  568;  and  In  the  case  of  McCulloch  v. 
Good,  63  Ga.  519,  Justice  Bleckley,  delivering 
the  opinion  of  the  court  says:  'There  Is  a 
general  system  for  attacldng  the  legality  of 
an  execution  which  has  been  levied  upon 
property,  and  a  part  of  that  system  Is  that 
the  defendant  may  or  nuiy.not  resume  pos- 
session of  the  property,  at  his  option.  He 
may  either  leave  the  property  with  the  levy- 
ing officer,  or  give  bond,  with  good  security, 
for  its  forthcoming,  and  keep  it  himself, 
pending  the  proceedings  upon  his  affidavit  of 
Illegality.''  We  therefore  rule  that  the  dis- 
missal by  the  court  of  the  affidavit  of  Ille- 
gality, because  there  was  no  forthcoming 
bond  ffied  with  the  levying  officer  at  the 
time  of  the  interposition  of  the  affidavit  was 
error.    Judgment  reversed. 


(101  Ga.  60) 
KBELY  INSTXTUTIl  v.  DOUGHBRTY. 
(Supieme  Court  of  Georgia.     May  6,  1897.) 

AFPBAI/— RbVIBW— SUFFICIBNOT  OF   BVIDBKOS. 

Irrespective  of  all  other  questloiiB  present- 
ed by  the  record,  the  nlalntiff  failed  entirely  to 
prove  that  the  allegea  tort  was  committed  fay 
the  defendant  or  that  U  committed  at  all,  the 
latter  was  in  any  manner  connected  with  its  per- 
petration. Consequently  the  verdict  was  con- 
trary to  law,  and  witlioat  evidence  to  support  It 
(Syllabus  by  the  Court) 

Brxor  from  dty  court  of  Floyd;  G.  A.  H. 
Harris,  Judge. 

Action  in  tort  by  EUsa  J.  Dougherty  against 
the  Eeely  Institute  for  the  death  of  her  son, 
caused  by  defendant's  treatment  From  a 
judgment  f(Nr  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

Hal  Wright  for  plaintiff  In  error.  Fouche 
&  Fouche  and  McHenry  &  Nunnally,  fbr  de- 
fendant In  error. 


FISH,  J.  The  plaintiff  brought  her  ac- 
tkm  In  the  city  court  pf  Rome  against  tiie 
Keely  Institute,  which  the  declaration  al- 
leged to  be  a  corporation  of  this  state,  liav- 
Ing  Iti  principal  office  and  iriace  of  business 
In  Atlanta,  Fulton  county,  with  the  power, 
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ander  lU  charter,  to  establish  branch  offices 
and  places  of  business  throughout  the  state. 
It  was  further  alleged  that  said  corporatloxL 
prior  to  January  4,  1896,  had  ^tabUshed, 
and  on  said  date  was  maintaining,  In  Floyd 
county,  a  branch  office  and  place  of  business, 
and  was  still  maintaining  the  same  at  the 
time  the  suit  was  brought,  and  that  under 
Its  charter  ft  was  authorized  to  nuUntaln  an 
establishment  for  the  treatment  of  nervous 
diseases  by  the  methods  employed  by  Leslie 
E.  Keely,  of  Dwlght,  IlL,  and  that  on  Jan- 
uary 4,  1885,  it  was  engaged  In  such  business 
at  its  branch  office  and  place  of  business  in 
Floyd  county,  which  was  then,  and  at  the 
time  the  suit  was  filed.  In  the  charge  of  A. 
B.  McDonald,  as  manager  and  agent;  that 
upon  said  day  plain tlfTs  son,  who  contribut- 
ed to  her  support,  and  upon  whom  she  was 
dependent,  was  placed  in  charge  of  said  cor- 
poration and  Its  servants  and  agents,  In 
Floyd  county,  to  be  treated,  in  conslderatl<Mi 
of  the  sum  of  money  paid;  and  that  said  cor- 
poration and  its  agents  and  servants  neg- 
ligently, unskillfully,  and  wrongfully  treated 
him,  so  that  on  January  14,  1805,  by  rea- 
son of  such  neglect  and  unslcillf  ul  and  wrong- 
ful treatment,  he  died.  The  defendant,  In 
its  pleas,  denied  that  H  had  at  any  time  es- 
tablished and  maintained  a  branch  office  or 
place  of  business  in  Floyd  oounty,  and  that 
either  It  or  Its  servants  or  agents  had  ever 
treated  plaintiffs  son.  The  facta  appeared 
to  be,  from  the  evidence,  as  follows:  The 
Kedy  Institute  was  chartered  In  Fulton 
county  In  1881,  for  the  purpose  of  establishing 
and  maintsining  an  institution  for  the  treat- 
ment of  nervous  diseases  by  the  methods 
employed  by  the  Leslie  E.  Keely  Company, 
of  Dwlght,  HI.;  the  principal  office  and  i^ace 
of  doing  business  of  said  Institute  to  be  In 
the  city  of  Atlanta,  with  powtf  given  to  es- 
tablish branch  offices  and  places  of  business 
ki  the  state.  In  January,  1883,  said  corporsr 
tlon,  in  consideration  of  $5,000,  granted  to 
James  EL  Savage  and  certain  other  named 
persons  the  exclusive  right  and  privilege  of 
establishing  an  Institute,  the  office  of  which 
should  be  In  the  dty  of  Dalton,  Gku,  to  be 
known  as  the  Keely  Institute  of  Dalton,  Oa., 
for  the  purpose  of  curing  nervous  diseases, 
and  with  all  the  rights  and  iHivlleges  which 


had  been  granted  to  the  Keely  Institute  of 
Atlanta  in  the  contract  between  the  Leslie 
B.  Ke^  Ck>mpany  and  W.  J.  Houston,  which 
latter  contract  had  been  transferred  by  Hous- 
ton to  the  Keely  Institute  of  Atlanta.  In  the 
contract  between  the  Keely  Institute  of  At- 
lanta and  Savage  et  aL,  it  was  stipulated 
thttt  the  latter  should  have  themselves  incor- 
porated as  soon  as  it  could  legally  be  done, 
and  that  the  former  should  take  five  shares 
of  stock  of  the  Keely  Institute  of  Dalton  as 
part  of  the  consideration  for  the  rights 
granted.  In  April,  1883,  Savage  NoUe,  the 
Keely  Institute  of  Atlanta,  and  others,  ob- 
tained a  charter,  In  Whitfield  superior  court, 
for  the  Keely  Institute  of  Dalton,  with  the 
object  of  establishing  an  institution  in  the 
d^  of  Dalton*  Qa.,  for  the  cure  of  norous 
diseases,  etc.,  under  the  system  employed  by 
the  Leslie  B.  Keely  Company.  The  territory 
of  the  Keely  Institute  of  Dalton  was  all  that 
part  of  Georgia  lying  north  of  a  straight  line 
running  east  and  west  through  the  dty  of 
Atlanta,  llie  Keely  Institute  of  DaTton  opi- 
ated under  Its  charter  until  October,  1883, 
when  McDonald  and  Leak  bought  all  of  Its 
stock,  and  had  it  and  the  charter,  with  all 
rights  and  privileges  th^^innder,  transferred 
to  them;  and  they  and  their  associates  opes- 
ated  the  Keely  Institute  in  Floyd  oounty  as 
individuals^  it  never  having  been  chartered. 
Plaintiirs  son  was  recdved  into,  and  treated 
by,  this  Keely  Institute  in  Floyd  county. 
The  Keely  Institute  of  Atlanta  had  no  inter- 
est in  the  Floyd  CSounly  Institute,  and  was 
not  connected  with  it  in  any  way,  farther 
than  it  had  the  right  to  recdve  a  royalty 
upon  each  patient  treated  there,  which  right 
it  had  under  the  contract  with  the  Kedy  In- 
stitute of  Dalton.  Nor  did  the  Keely  Insti- 
tute of  Atlanta  ever  have  an  office  or  agency 
In  Floyd  county.  Irrespective,  therefore,  of 
all  other  questions  presented  by  the  record, 
the  plalntlfr  failed  entirely  to  prove  that  the 
alleged  tort  was  committed  by  tiie  Keely 
Institute  of  Atlanta,  or  that,  if  committed  at 
all,  the  defendant  was  In  any  manner  con- 
nected with  ito  perpetration.  Consequently 
the  verdict  was  contrary  to  law,  and  wtthoot 
evidence  to  support  It;  and  the  court  below 
erred  In  not  gnuofting  a  new  trial, 
reversed 
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(121  N.  C.  828) 

ALLEN  et  al.  t.  ALLEN  et  aL 

(Supreme  Court  of  North  Oarolina.     Dee.  24, 

1897.) 
WiLLb  —  Construction  ~  Naturb  ov   Estatb  — 

RiGBTS  OF  DbYISBBS  AND  LbOATBBS—ElbCTIOV 
— MOBTOAQBB  OV  DBTIBBB— CONSTRUOTITB  NO- 
TIOB. 

1.  Where  a  testator,  after  making  the  will, 
gives  a  devisee,  who  is  nominated  in  the  will  as 
executor,  a  deed  of  property  deyised  to  the  latter 
charged  with  the  payment  of  a  certain  sum,  such 
devisee,  by  qualifying  as  executor,  elects  to  take 
under  the  will,  and  tSie  oeed  ia  of  no  effect. 

2.  After  making  his  will,  testator  gave  a  deed 
in  fee  to  his  son,  to  whom  he  had  deyised  the 
same  land  charged  with  the  payment  of  a  cer- 
tain sum,  and  whom  he  nominated  as  executor; 
and  the  son  elected  to  take  under  the  will  by 
qualifying  as  executor.  Held,  that  the  son's 
mortgagee  was  not  affected  with  constmctiTe 
notice  of  the  contents  of  the  will. 

3.  Testator  declared  that,  if  his  son  R.  would 
agree  to  live  at  te8tator*8  old  residence  that  he 
had  left  to  his  wife  during  her  life,  at  her  death, 
if  R.  should  thmk  iifroper  to  pay  $2,000  for  all 
the  land  and  residence  so  left  his  wife,  he  should 
have  the  privilege  of  doing  so,  and  have  a  fee- 
simple  right  and  title  to  it  Held,  that  R.  took  a 
fee  simple  in  remainder,  charged  with  the  pay- 
ment of  $2,000,  and  not  an  estate  upon  condi- 
tion. 

Faircloth,  O.  J^  and  Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Halifax  coun- 
ty; Robinson,  Judge. 

Action  by  A.  A  Allen  and  others  against 
B.  J.  Allen,  in  which  Sterling  Johnston  was 
allowed  to  intervene  as  a  defendant  fYom 
a  Judgment  in  favor  of  defendants,  plaintiffs 
appeaL    Reversed. 

MacRae  &  Day,  for  appellants.  R.  O.  Bur^ 
ton,  for  appellees. 

MONTGOMERY,  J.  The  last  will  and  tes- 
tament of  M.  A  Allen,  who  died  in  Halifax 
county  on  the  9th  of  September,  1874,  was 
duly  admitted  to  probate  in  the  December 
following.  The  will  contained  a  devise  to 
R.  J.  Allen,  the  testator'if  son,  of  a  tract  of 
land  of  about  200  acres,  and  a  legacy  of 
$94a  In  a  codicil  the  testator  uses  the  fol- 
lowing language:  "Whereas,  it  is  my  de- 
sire that  one  of  my  sons  should  live  at  my 
old  residence,  who  bears  my  family  name,  in 
Older,  therefore,  to  place  it  in  their  power  to 
do  so,  I  make  the  following  provision  in  will: 
If  my  son  R.  J.  Allen  will  agree  to  live  at 
my  old  residence  that  I  have  left  my  wife 
during  her  life,  at  her  death,  if  my  son  R.  J. 
Allen  shall  think  proper  to  pay  $2,000  for  all 
the  land  and  residence  that  I  left  to  my  wife 
dnring  her  life,  he  shall  have  the  privilege 
of  doing  so,  and  he  shall  have  a  fee-simple 
right  and  title  to  It,  to  him  and  his  heirs  f  or^ 
ever."  The  four  children  of  the  testator 
were  named  executors,  but  R.  J.  Allen  alone 
qualified.  The  testator,  in  May,  1872,~more 
than  a  year  after  the  date  of  the  execution 
of  the  will,— made  and  delivered  to  R.  J.  Al- 
len a  deed  in  fee  to  the  tract  of  land  men- 
tioned in  the  codicil.  The  grantee  took  pos- 
session of  the  tract  of  land  in  1876,  and  in 
1603  executed  a  mortgage  upon  the  same  to 
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Sterling  Johnston,  one  of  the  defendants,  to 
secure  a  debt  of  $1,520  due  to  Johnston. 

The  first  question  presented  for  considera- 
tion is  whether  the  simple  qualification  of 
R.  J.  Allen  as  executor  of  the  will  of  his  fa- 
ther was  ipso  facto  an  election  by  the  son  to 
take  under  the  provisions  of  the  will.  If 
such  qualification  amounts  to  such  election, 
then  the  interest  of  the  son  in  the  tract  of 
land  described  in  the  codicil  is,  so  far  as  the 
son  is  concerned,  derived  from  the  codicil, 
and  the  deed  is  of  no  avail  to  him.  This  is 
an  important  question,  and  is  raised  in  Its 
naked  simplicity  for  the  first  time  in  this 
state.  Under  the  common  law  the  answer 
to  the  question  was  ready  enough,  if  not  en- 
tirely satisfactory.  By  the  act  of  qualifica- 
tion the  executor  became  vested  with  the 
whole  personal  estate,  and,  after  the  pay- 
ment of  debts  and  legacies,  was  entitled  to 
the  surplus,  unless  It  appeared  on  the  face  of 
the  will  that  the  testator  did  not  intend  for 
the  executor  to  have  It  Therefore,  and  un- 
der that  system,  it  is  manifest  that  the  act  of 
qualifying  as  executor  and  taking  the  oath 
of  office  to  execute  the  provisions  of  the  will 
was  irrevocable  on  his  part,  and  the  executor 
had  to  proceed  to  execute  the  will  in  all  its 
parts  and  in  its  entirety.  But  the  reason  of 
the  common  law  is  of  no  force  now,  for  exec- 
utors, after  the  debts  and  legacies  are  paid, 
are  trustees  of  the  residuum  for  the  next  of 
kin.  But  there  is  another  view  which  leads 
us  .to  the  same  conclusion  as  that  of  the 
common  law,  and,  as  that  view  has  been 
considered  by  this  court,  we  will  examine 
the  decisions  in  reference  to  the  matter.  In 
Mendenhall  v.  Mendenhall,  53  N.  G.  287,  the 
court  decided  that  a  widow  who  qualified  as 
executrix  of  her  deceased  husband,  and  took 
upon  herself  the  execution  of  the  will,  waiv- 
ed her  right  to  dissent  The  chief  justice 
(Pearson),  for  the  court,  mentioned  four 
considerations,  all  or  any  of  which  he  said 
seemed  to  the  court  sufficient  to  sustain  the 
ruUng.  Three  of  these  considerations  ap- 
ply with  peculiar  force  to  the  cases  con- 
cerning widows  in  their  relations  with  the 
estates  of  their  deceased  husbands,  but  one 
of  them  appears  to  us  of  general  applica- 
tion. The  chief  justice  said  in  that  case: 
"Upon  qualifying,  she  assumes  the  duties 
and  undertakes  on  oath  to  carry  into  effect 
the  several  provisions  of  the  will,  and  it  is 
inconsistent  afterwards  to  do  an  act  which 
defeats,  or  in  a  great  degree  deranges,  the 
provisions  of  the  will,  and  disappoints  the 
intention  of  the  testator  therein  expressed*' 
This  ruling  is  affirmed  in  Syme  v.  Badger.  92 
N.  O.  706.  In  Yorkly  v.  Stinson,  97  N.  O.  236: 
1  S.  B.  452,  the  opinion  in  reference  to  the 
cases  of  Mendenhall  y.  Mendenhall  and 
Syme  v.  Badger,  supra,  is  in  the  followlni; 
language:  '*But  In  these  cases  the  estoppel 
was  held  to  apply  to  a  widow  who  was  ap- 
pointed to  execute  the  will,  and,  of  course,  id 
all  of  its  provisions,  and  who  accepted  thf 
office  and  undertook  to  carry  out  its  diree 
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tionft  with  which  the  legal  effect  <tf  ft  d!t- 
flent  was  wholly  inconsisteat.  The  subject 
is  considered  In  the  last-cited  case  and 
leares  nothing  now  to  be  added/'  It  seems 
to  US,  from  the  reasoning  in  the  cases  above 
cited  (althotigh  in  those  cases  the  personal 
representatives  were  widows  qualifying  up- 
o^  the  estates  of  their  deceased  husbands 
under  wills),  that  this  court  has  decided  that 
the  same  principle  would  apply  to  the  quali- 
fication of  any  person  as  escecutor;  that  the 
taking  of  the  oath  of  the  office  of  executor  is 
irrevocable  on  his  part;  that  he  must  exe- 
cute the  will  in  all  of  its  provisions;  and 
that,  therefore,  by  such  qualification  he 
makes  his  election  to  take  under  the  will 
where  the  testator  has  disposed  of  property 
belonging  to  the  executor,  and  at  the  same 
time  and  in  the  same  will  has  given  to  the 
executor  property  of  the  testator. 

The  executor  R.  J.  Allen  having  elected, 
then,  by  his  qualification,  to  take  the  land 
described  in  the  codicil,  the  effect  of  this  up- 
on the  interest  of  the  defendant  Johnston  is 
next  to  be  considered,— the  question  involv- 
ing the  doctrine  of  constructive  notice.  Did 
Johnston  have  such  notice  of  the  will  of  the 
testator,  Allen?  He  did  not  have  actual  no- 
tice, as  appears  in  the  case  agreed.  We 
think  he  is  not  bound  constructively  with 
knowledge  of  the  contents  of  the  will.  The 
principle  of  constructive  notice  arises  out  of 
the  duty  of  any  would-be  purchaser  to  rea- 
sonably and  in  common  prudence  see  that 
his  vendor  has  a  prima  facie  go<5d  title,  and 
because  of  this  duty  the  purchaser  will  be 
affected  with  notice  of  the  provisions  of 
such  deeds  and  other  documents  as  are.  nec- 
essary to  show  the  vendor's  title.  It  was 
incumbent,  then,  upon  Johnston  to  see  to  the 
right  of  R.  J.  Allen  to  convey  the  land  to 
him.  He  reasonably  would  have  performed 
his  duty  if  he  had  consulted,  in  the  first 
place,  the  office  of  the  register  of  deeds  of 
Halifax  county.  He  would  have  found  there 
on  registration  a  deed  from  the  testator  to 
R.  J.  Allen  conveying  the  land  mentioned  in 
the  codicil.  He  would  not  then  have  been 
required  to  look  further.  If  the  defendant 
Johnston,  after  he  had  examined  the  regis- 
ter's office,  had  been  informed  that  the  tes- 
tator had  left  a  wUl,  the  reasonable  pre- 
sumption would  have  been  that  the  testator 
had  not  devised  that  which  he  had  already 
conveyed  by  solemn  deed.  We  are  of  the 
opinion,  therefore,  that  the  mortgage  de- 
scribed In  the  case  agreed,  and  which  was 
executed  by  the  defendant  Allen  to  the  de- 
fendant Johnston,  is  a  first  lien  upon  the 
land. 

The  last  question  for  our  determination  is 
as  to  the  nature  of  R.  J.  Allen's  interest  in 
the  land  described  in  the  codicil;  that  is, 
whether  it  was  an  estate  upon  condition  or 
a  fee  simple  in  remainder,  charged  with  the 
payment  of  the  ^2,000  mentioned  in  the  cod- 
kXL  Whatever  hiterest  it  may  be,  when 
considered  as  between  R,  J.  Allen  and  his 


next  of  kin,  it  is  subject,  in  the  first  place,  to 
the  debt  and  mortgage  of  Johnston,  for  the 
reasons  already  given.  The  Intention  of  the 
testator  as  to  whether  he  intended  that  the  es- 
tate in  the  land  should  vest  as  a  remainder  hi 
fee  in  his  son  R.  J.  Allen,  charged  with  the 
amount  named  in  the  codicil,  or  whether  he  hi- 
tended  that  R.  J.  Alien  should  pay  the  amount 
for  the  benefit  of  the  estate  before  the  inberest 
in  the  land  should  vest,  Is  not  clear.  That  be- 
ing in  doubt,  we  are  disposed  to  adopt  the  first 
view,  because  the  law  favors  the  vesting  of 
estates,  and  leans  to  a  view  of  a  charge^  rather 
than  to  that  of  a  condition  precedent.  Be- 
sides, there  is  no  devise  over  to  any  other 
person,  and  in  Woods  v.  Woods,  44  N.  C. 
290,  this  circumstance  is  declared  to  be  a 
strong  reason  for  giving  to  such  words  of 
limitation  the  idea  of  a  charge,  rather  than 
of  a  condition  precedent  We  think,  then, 
that  the  testator,  by  his  language,  Intended 
to  devise  the  land— 1.  e.  the  remainder  in  fee 
after  tbe  death  of  the  widow— to  his  son  B. 
J.  Allen,  provided  he  should  pay  to  the  es- 
tate $8;000.  That  being  so,  R.  J.  Allen  took 
a  vested  estate.  Woods  v.  Woods,  supra; 
Aston  V.  Galloway,  38  N.  0.  126;  Whitehead 
V.  Thompson,  79  N.  0.  450;  Patterson  v.  Pat- 
terson, 63  N.  O.  322.  Erwin  v.  Brwhi,  115  N. 
G.  366,  20  S.  B.  520,  to  the  contrary,  is  hi  con- 
flict with  the  decisions  of  this  court,  and  Is  a 
dictum  purely.  Considering,  then,  that  the  es- 
tate was  vested  in  R.  J.  Allen,  and  that  the 
$2,000  mentioned  In  the  codicil  was  a  charge 
upon  the  hmd,  the  plea  of  the  statute  of  lim- 
itations set  up  by  the  defendants  is  a  bar  to 
the  plaintiffs'  action,  except  as  to  Mrs.  House. 
Rice  V.  Rice,  115  N.  C.  43,  20  S.  B.  185.  Mrs. 
House  therefore  Is  entitled  to  one-fourth  of  the 
amount  charged  upon  the  estate,  but  the  debt 
secured  by  the  mortgage  of  R.  J.  Allen  to 
Sterling  Johnston  id'  a  first  Incumbrance  oo 
the  hind. 

To  summarise,  our  conclusion  is  that  R.  J. 
Allen,  by  the  act  of  qualifying  as  executor, 
elected  to  take  under  the  will;  that  the  estate 
mentioned  in  the  codicil  was  not  a  conditianal 
one,  but  a  vested  interest,  diarged  with  the 
amount  mentioned  hi  ^e  codicil;  that  the 
plaintiffs,  except  Mrs.  House,  are  barred  by 
the  statute  of  Ihnitatlons,  and  that  Mrs.  House 
is  entitled  to  one-fourth  of  the  amount  char- 
ged upon  the  land;  but  that  she  is  to  recover 
no  part  of  her  share  until  the  debt  of  StexUng 
Johnston  secured  by  th^  mortgage  shall  have 
been  paid,  that  debt  and  mortgage  being  a  first 
lien.  The  Judgment  of  the  court  below  Is  re- 
versed, and  the  case  Is  remanded,  to  be  pro- 
ceeded with  according  to  law  under  this  deci- 
sion.   Reversed. 

CTjARK,  J.  I  concur  that  the  mortgage  to 
Sterling  Johnston  is  valid.  Seeing  the  deed 
from  M.  A.  Allen  to  R.  J.  Allen  on  the  records 
of  the  register's  office,  he  was  not  required  to 
examine  the  will  book  to  ascertain  whetlmr 
M.  A.  Allen  had  not  devised  the  land  to  some 
one  else  after  conveying  it  by  deed  to  H.  J. 
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AUeiL  B.  J.  AUen,  ha^iiig  Qualified  u  ex- 
ecutor nnder  the  will  of  M.  ▲«  Allen,  is  bound 
to  execQte  It  aa  far  aa  lies  in  bis  power.  He 
was  also  a  legatee  in  the  win.  He  cannot 
claim  "under  the  will  and  against  it"  By 
qualifying,  he  made  his  election.  Now,  what 
did  the  will  dkect  as  to  the  home  place,  which 
had  already  been  conveyed  to  hUn?  It  directed, 
first,  that  the  testator's  wife  should  have  it 
for  life.  R.  J.  AUen  is  bound  by  that  Had 
it  directed  that  at  her  death  it  should  go  to 
some  one  else,  R.  J.  Allen  would  have  been 
bound  by  it  Had  it  directed  that  at  her  death 
R.  J.  Allen  should  take  it  and  pay  12,000  up- 
on it  the  $%000  would  have  been  a  charge  up- 
on It  But  none  of  these  things  did  the  will 
require.  It  provides  that  as  to  the  land  given 
to  his  wife  "at  her  death  [not  before],  if  said 
B.  J.  Allen  shall  thhilc  proper  to  pay  $2,000** 
for  the  land  which  had  been  left  to  the  wife 
during  her  life,  "he  shall  have  the  ptiyilege 
of  doing  so."  Now,  by  quallfytog  as  executor 
be  assented  that  M.  A.  Allen's  disposition  of 
the  land  is  valid.  That  disposition  is  to  the 
testator's  wife  for  life,  and  "at  her  death"  an 
option  to  R.  J.  Allen  to  take  the  land,  if  he  shall 
pay  the  sum  of  $2,000.  Being  an  option,  he 
could  exercise  his  choice  either  way,  and  still 
execute  the  will.  If  he  had  exercised  this  op- 
tion by  declinhig  the  land  upon  those  terms, 
It  would  have  been  in  accordance  with  the 
will,  not  against  it  and  the  land  would  have 
gone  into  the  residuary  clause,  if  one,  and,  if 
not  the  testator  would  have  been  intestate  as 
to  the  remainder  in  said  land  on  which  the 
option  was  given  R.  J.  Allen.  At  the  death  of 
the  wife  of  the  testator,  he  elected  to  take  the 
realty,  which  thereupon  became  charged  with 
the  aforesaid  sum  of  $2,000,  with  interest  from 
that  date,  said  charge  being  subordinate,  how- 
ev^,  to  the  mortgage  exeorted  to  Steifllng 
Johnston.  The  time  elapshig  since  the  death  of 
the  testator's  wife  (in  1878),  at  which  time  R. 
J.  Allen,  by  the  terms  of  the  will,  "at  her 
death,"  was  given  the  option  to  take  the  prop- 
erty subject  to  the  charge,  or  let  it  alone,  has 
heea  sufficient  to  bar  the  plalntHTs  claim  upon 
said  $2,000,  except  as  to  Mrs.  House. 

FAIROLOTH,  O.  J.,  and  DOUGLAS,  J.,  dis- 
sent 

021  N.  C.  41S) 

BROADFOOT  v.  CITY  OF  FAYETTE- 
VILLB. 

<Siipreme  Court  of  North  Carolina.     Dec  21« 
1807.) 

Ck>N8TiTirrioirAL  Law  —  Impoukdiro  Bstbats-* 
Privilbobs  to  Nonkbsidbnts. 
l.Aeta  1806k  cc.  141,  154,  providing  that  it 
is  a  misdemeanor  to  drive  live  stock  into  a  cil7 
for  tiie  purpose  of  getting  them  impounded,  that 
the  poundage  of  nonresidents  of  a  town  or  dty 
where  stock  may  be  hnpounded  shall  not  be  more 
than  one-fourth  of  the  amount  paid  hv  residents, 
and  that  nonresidents  living  niore  than  a  mOe 
from  the  city  limits  shall  pay  no  poundage  for 
the  first  three  times  that  their  live  stock  are  im- 
pounded, ase  not  hi.  violation  of  Const  art  1,  8 


7,  prohihiting  exclnsive  privileges  and  eiBoIu-f 
ments  to  be  granted  to  any  set  of  men. 

2.  Acts  1^6,  ec.  141,  154,  giving  unequal 
rights  to  residents  and  nonresidents  of  cities  In 
relation  to  poundage  of  their  live  stock,  are  not 
in  violation  of  Const  U.  S.  Amend.  14,  providing 
Aat  no  state  shall  deny  to  persons  within  its 
jurisdiction  the  equal  protection  of  its  laws. 

Appeal  from  superior  court  Cumberland 
county;   Coble,  Judge. 

Action  by  C.  W.  Broadfoot  against  the  city 
of  Fayetteville.  From  a  Judgment  for  plaln- 
tlit,  defendant  appeals.    Afllrmed. 

H.  McD.  Robinson*  for  appellant  G.  M. 
Rose,  Cor  appellee. 

CLARK,  J.  It  was  admitted  by  both  par- 
ties that  the  result  of  this  appeal  depended 
upon  the  constitutionality  of  chapters  141 
and  154  of  the  Acts  of  1805.  These  two  acts 
are  substantially  identical,  save  that  the  first 
applies  to  the  whole  state,  while  the  latter  is 
applicable  to  Cumberland  county  only.  The 
first  section  Is  aimed  at  the  offense  of  driving 
live  stock  into  a  city,  town,  or  other  territory 
in  which  stock  is  forbidden  to  run  at  large, 
with  intent  to  secure  the  penalty,  or'to  Injure 
the  owner,  or  for  hire  or  reward.  Violation  of 
this  statute  is  made  a  misdemeanor.  The 
second  section—presumably  with  the  object  of 
discouraging  the  perpetration  of  the  offense 
denounced  in  the  first  section— provides  that 
the  poundage  or  penalty  upon  the  stock  of 
nonresidents  of  a  town  or  dty,  .which  Is  au- 
thorized to  Impound  stock  nmning  at  large 
therein,  shall  not  be  more  than  one-fourth 
that  levied  upon  residents,  and,  further,  that 
when  nonresident  owners  of  cattle  taken  up 
in  said  town  live  more  than  a  mile  from  said 
city  limits,  there  shall  be  no  poundage  char- 
ged. Chapter  141  differs  from  chapter  154 
hi  that  it  exempts  such  last-named  owners  of 
stock,  not  altogether,  but  only  for  the  first  three 
times  that  the  same  cattle  ape  Impoundedp 
But  chapter  154,  which  appliea  to  Cumber- 
land county  only,  governs  in  this  case,  as  it 
was  ratified  later.  It  was  seriously  argued  to 
us  that  these  acts  are  unconstitutional,  be 
cause  in  violation  of  article  1,  S  7,  of  the  con 
stitutipn  of  North  Carolina,  which  forbids  ex- 
clusive privileges  and  emoluments  to  be 
granted  to  any  set  of  men.  Then  it  was  fur- 
ther urged  that  the  acts  were  obnoxious  to 
the  inhibition  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  which 
provides  that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  its  laws.  We  find  in  the  statute,  how- 
ever, no  violation  by  the  legislature  of  the  or- 
ganic law  of  the  state  or  the  United  States, 
but  simply  a  police  regulation.  The  act  is 
based  upon  the  idea  that  residents  of  the 
town,  who  know  that  stock  are  not  allowed 
to  run  at  large  therein,  are  more  blamable 
for  permitting  them  to  do  so  than  nonresi- 
dents whose  stock  (turned  out  where  it  is 
permissible)  by  chance^  or  perhaps  driven 
hy  some  one  who  wishes  to  make  a  profit 
thereby  or  iAJure  the  owner  (as  la  Indicated 
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by  the  lint  lection  of  tbe  act),  get  into  the 
town  limit!  and  violate  the  majesty  of  its 
ordinances.  The  statute  further  takes  cog- 
nizance of  the  ordinary  things  of  life  in  pro- 
ceeding upon  the  assumption  that  the  stoclc 
of  owners  living  more  than  a  mile  from  town 
are  so  little  disposed  to  leave  their  native 
meadows  and  ranges  in  order  to  tramp  the 
barren  streets  and  sidewalks  of  the  distant 
town,  that  their  doing  so  is  not  attributable 
to  negligence  in  their  owners,  and  is  more 
likely  to  be  caused  by  designing  persons. 
Hence,  in  the  county  of  Cumberland,  such 
distant  owners  are  not  punishable  at  all,  and, 
under  the  general  act  (chapter  141),  only 
when  the  same  stock  have  developed  such 
fondness  for  the  town  as  to  have  been  caught 
parading  its  streets  three  time  before.  In 
these  provisions  we  see  no  "exclusive  or  sep- 
arate emoluments  or  -  privileges"  to  any  set 
of  men.  It  was  once  contended  that  non- 
residents, not  being  subject  to  town  regula- 
tions, were  not  liable  at  all  when  their  stock 
invaded  the  town  limits.  But  it  was  held 
that  they  were,  as  legislation  then  stood. 
State  V.  Tweedy,  115  N.  C.  704,  20  S.  B.  183; 
Rose  V.  Hardle,  98  N.  C.  44,  4  S.  B.  41;  Whit- 
field V,  Longest,  28  N.  C.  268;  Hellen  v.  Noe, 
25  N.  G.  403.  But  in  this  there  was  no  de- 
nial of  the  power  of  the  legislature  to  provide 
that  owners  of  cattle  which  should  stray  a 
mile  or  more  to  get  into  the  town  limits 
(which  they  Were  so  little  likely  to  do  of  their 
own  volition,  or  by  that  of  their  owners) 
should  be  exempt  from  the  penalty  visited 
upon  residents  of  the  town,  who  should  neg- 
ligently or  intentionally  let  their  cattle  roam 
the  streets,  and  that  those  living  outside  the 
town  limits,  but  within  a  mile,  should  be  pun- 
ished less  than  residents  of  the  town.  The 
latter  know  that  their  stock  must  roam  the 
town  if  turned  out  at  all.  Nonresidents  do 
not  It  has  never  been  held  that  the  special 
privileges  and  advantages  given  the  resi- 
dents of  towns  by  town  charters  come  with- 
in the  constitutional  inhibition  against  spe- 
cial privileges,  and  neither  can  it  be  justly 
contended  that  an  exemption,  partial  or  en- 
tire, of  nonresidents  from  the  penalty  for 
violation  of  a  town  ordinance  by  their  stock 
is  unconstitutlonaL  Residents  in  the  country 
receive  none  of  the  benefits,  and,  if  they  are 
made  exempt  from  some  of  the  burdens  of 
the  towns,  which  depend  upon  them  for  ex- 
istence and  support,  the  grievance,  if  any  re- 
sults, must  be  removed  by  the  legislature. 
Still  less  is  this  legislation  obnoxious  to  the 
fourteenth  amendment,  which  is  now  invok- 
ed  on  all  occasions,  and,  if  given  the  scope 
which  has  been  claimed  for  it,  would  swallow 
dp  the  jurisdiction  of  the  state  courts  as  to 
avery  matter.  It  would  be  like  the  old  fiction 
df  "quo  minus,"  by  which,  in  England,  the 
exchequer  court,  which  had  jurisdiction  only 
over  matters  touching  taxation,  drew  into  it- 
self both  common  law  and  equity  jurisdiction 
of  all  other  actions  (which  it  was  not  in- 
tended to  have)  uptn  the  fiction  that  by  com- 


mitting any  injury  or  damage  upon  tbe  i^ain- 
tiff,  or  failing  to  pay  a  debt  due  him,  '*quo 
minus  sufflciens  existit,"  he  la  less  able  to 
pay  his  taxes.    3  Bl.  Comm.  45.    But  this  at- 
tempt to  make  a  modem  quo  minua  and  an 
Aaron's  rod  of  a  constitutional  amendment 
which   was   enacted    to   protect   a   recently 
emancipated  race  from  inequality  before  the 
law,  has  been  so  often  rebuked  by  the  su- 
preme court  of  the  United  States  that  it  la 
only   necessary    to    cite  a  very   few    cases 
Slaughterhouse  Cases,  16  Wall.  36;   Pembina 
Gonsol.  Silver  Mining  &  Milling  Go.  v.  Penn- 
sylvania, 125  U.  S.  188,  8  Sup.  Ct  737;   In  re 
Kemmler,   136  U.  S.  448,  10  Sup.  Ot  93a 
''Legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  if  with- 
in the  sphere  of  its  operation  it  afl^ects  alike 
all  persons  similarly  situated,  is  not  within 
the  amendment"     Barbier  v.  Connolly,  113 
U.  S.  32,  5  Sup.  Ct  357.    It  "does  not  prohibit 
legislation  which  is  limited  either  in  the  ob- 
jects to  which  it  is  directed  or  by  the  terri- 
tory in  which  it  is  to  operate.     It  merely 
requires  that  all  persons  subjected  to  sudi  leg- 
islation shall  be  treated  alike  under  like  cir- 
cumstances and  conditions."    Hayes  v.  Mis- 
souri, 120  U.  S.  71,  7  Sup.  Ct  350.    In  Rail- 
way Co.  V.  Mackey,  127  U.  S.  207,  8  Sup.  Ct 
1161,  the  court  held  that  a  statute  of  Kan- 
sas making  railroads  responsible  for  injuries 
sustained  by  their  employes  when  caused  by 
the  negligence  of  fellow  servants  waa  valid, 
and  not  forbidden  by  the  fourteenth  amend- 
ment although  the  act  did  not  apply  to  any 
other  corporations  than  railroads,  nor  to  oth- 
er employers.     The  same  ruling  was  made  as 
to  a  similar  statute  in  Iowa,  in  Railway  Ck). 
V.  Herrick.  127  U.  S.  209,  8  Sup.  Ot  1176,  and 
has  been  dted  and  approved  in  Railroad  Co. 
V.   Mathews,  165  U,   S.  1,  17  Sup.  Ct  243, 
which  reviews  the  whole  subject  and  holds, 
citing  many  decisions,  that  as  a  role,  stat- 
utes making  classifications  are  not  forbidden 
by  the   fourteenth  amendment   when   they 
bear  equally  upon  all  within  each  class.    Ac- 
cordingly, it  has  been  often  held  hi  this  court 
that  a  public  local  act  makmg  that  an  of- 
fense in  one  district  which  is  not  so  in  an- 
other, is  a  constitutional  exercise  of  tbe  police 
power,  if  the  act  bears  alike  on  all  persons 
within  a  defined  locality,  and  is  within  the 
discretion  of  the  legislature,-^a8  local  prohi- 
bition acts  (State  v.  Joyner,  81  N.  a  534;  State 
V.  Stovall,  103  N.  O.  416,  8  S.  B.  900;  State  v. 
Barrlnger.  110  N.  a  525,  14  S.  B.  781;   State 
V.  Snow,  117  N.  C.  774,  23  S.  B.  322);  or  re- 
stricting the  sale  of  seed  cotton  in  certain  lo- 
calities (State  V.  Moore,  104  N.  a  714,  10  S. 
B.  143).    Here,  three  districts  are  created;  i. 
e.  the  town  limits,  the  territory  within  one 
mile  of  the  town  limits,  and  the  territory  be- 
yond the  one  mile.    The  law  is  uniform,  and 
bears  alike  upon  the  residents  within  each  <tf 
the  designated  districts.    It  is  not  a  discrim- 
ination between  persons,  but  a  statute  apply- 
ing differently  to  different  districts.    A  some- 
what similar  histance  is  tbe  dividing  a  city 
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Into  small  districts  for  local  assessments  for 
improvements,  those  in  eacb  district  being 
taxed  at  a  different  rate  from  those  In  oth- 
ers. City  of  Raleigh  v.  Peace,  110  N.  C.  32, 
14  S.  £.  521;  Billiard  ▼.  City  of  AsheviUe,  118 
N.  C.  845,  24  S.  B.  738;  Walston  ▼.  Nevin,  128 
U.  S.  578,  0  Sup.  Ct  192.  WhUe  not  exactly 
analagoas,  the  decisions  on  ^is  point  demon- 
strate that  such  and  similar  matters  are  not 
withdrawn  from  legislative  action  by  any  pro- 
hibition in  the  state  or  federal  constitution. 
No 


(121  N.  C.  643) 

STATE  V.  QA.LL. 

(Supreme  Court  of  North  Carolina.     Dec.  28, 
1897.) 

PHT81CIA98— ReOULATION  —  CONSTITUTIONAL   LAW 
— FOCBTBBNTH   Am R  XDM  BXT--8taTCTE8— 

Rbpbal— Indictmbnt. 

1.  Code,  §§  3122,  3132,  as  amended  by  Acts 
1885,  cc.  117,  261,  by  Acts  1889.  c.  181,  §§  4,  5, 
and  by  Acts  1891,  c.  420,  requiring  the  examina- 
tion and  certificates  of  competency  of  persons  de- 
siring to  practice  medicine,  and  exempting  from 
its  requirements  physicians  who  were  already 
practicing  in  tlie  state  when  the  statute  was 
passed,  is  a  valid  exercise  of  the  police  power, 
and  not  in  violation  of  Const  art.  1,  S  7,  forbid- 
ding exclusive  privileges  and  emoluments  to  any 
set  of  men,  nor  of  section  31,  prohibiting  monop- 
olies and  perpetuities. 

Z  Nor  is  such  statute  in  violation  of  Const  U. 

5.  Amend.  14,  which  prohibits  any  state  from 
denying  to  any  person  the  equal  protection  of  the 
laws,  mnce  such  provision  does  not  restrict  ^e 
powers  of  the  state  when  the  statute  applies 
equally  to  all  persons  in  the  same  class,  and  the 
state  ordinarily  is  the  judge  of  the  classification. 

3.  Acts  1889,  c.  181.  S  5,  oiaking  it  *a  misde- 
meanor to  practice  medicine  without  first  having 
registered,  and  obtained  a  certificate  from  the 
clerk  of  the  superior  court,  as  provided  in  that 
actt  is  not  in  conflict  with,  and  hence  does  not 
impliedly  repeal.  Acts  1886,  c.  117,  §  2,  making 
it  a  misdemeanor  to  practice  medidne  without 
first  having  obtained  a  license  from  the  board  of 
examiners  as  provided  by  law. 

4.  Upon  an  indictment  under  Acts  1885,  c.  117, 
f  2,  which  makes  it  a  misdemeanor  for  any  per- 
son to  practice  medicine  for  fee  or  reward  witii- 
ont  a  license,  a  special  verdict,  which  does  not 
find  that  defendant  practiced  "for  fee'  or  re- 
ward." will  not  Justify  a  conviction. 

5.  Under  Acts  1889,  c.  181,  §  5,  making  it  a 
misdemeanor  to  practice  medicine  without  first 
having  registered,  and  obtained  a  certificate,  an 
indictment  which  does  not  charge  that  defend- 
ant did  not  register,  and  obtain  a  certificate,  as 
required,  is  defective. 

6.  Sudi  indictment  need  not  charge  tiiat  de- 
fendant practiced  "for  fee  or  reward." 

7.  An  indictment  under  Acts  1889,  c.  181,  § 

6,  making  it  a  misdemeanor  to  practice  medicine 
witliout  first  having  registered,  and  obtained  a 
certificate,  need  not  charge  that  defendant  does 
not  belong  to  one  of  certain  classes  which  are 
withdrawn  from  the  operation  of  the  statute  by  a 
proviso  thereto. 

Appeal  from  superior  court,  Wilkes  county; 
Starbuck,  Judge. 

T.  Call  was  convicted  of  unlawfully  prac- 
ticing medicine,  and  he  appeals.  Judgment 
arrested. 

W.  H.  Bower,  for  appellant  The  Attorney 
General,  for  the  State. 


CLARK,  J.  The  defendant  Is  indicted  for 
practicing  medicine  in  violation  of  Code,  H 
8122,  3132,  as  amended  by  Acts  1885,  ec  117, 
261,  by  Acts  1889.  c.  181,  H  4,  6,  and  by  Acts 
1891,  c.  420.  His  counsel  earnestly  contends 
that  the  law  as  it  stands  is  contrary  to  arti- 
cle 1,  S  7,  of  the  state  constitution,  which 
forbids  exclusive  privileges  and  emoluments 
to  any  set  of  men,  and  to  section  31  of  the 
same  article,  which  firohlblts  monopolies  and 
perpetuities;  and,  further,  that  it  is  obnox- 
ious to  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  which  pro- 
hibits any  state  to  deny  to  any  person  the 
equal  protection  of  the  laws.  That  the  stat-^ 
ute  Is  not  in  violation  of  the  state  oonstito-* 
tion  is  thoroughly  discussed  and  held  in  State 
V.  Van  Doran,  109  N.  C.  804,  14  a  BL  32. 
It  is  not  to  be  questioned  that  the  lawmaking 
power  of  a  state  has  the  right  to  require  an 
examination  and  certificate  as  to  the  com- 
petency of  persons  desiring  to  practice  law 
or  medicine  (Eastman  v.  State,  109  Ind«  278, 
10  N.  E.  97;  SUte  v.  Dent,  25  W.  Va  1, 
afQrmed  In  129  U.  S.  114,  9  Sup.  Ct  231),  or 
dentistry  (Wilkin  v.  State,  118  Ind.  514^  16 
N.  B.  192;  People  v.  Phippin,  70  Mich.  6,  87 
N.  W.  888);  to  teach,  to  be  druggists,  pilots, 
engineers,  or  exercise  other  calUngs,  whether 
skilled  trades  or  professions,  affecting  the 
public  and  which  require  sidll  and  profi- 
ciency (Cooley,  Torts,  289;  Cooley,  Const 
Lim.  [6th  Ed.]  745,  746;  Tied.  Lim.  §  87). 
To  require  this  is  an  exercise  of  the  police 
power  for  the  protection  of  the  public  against 
incompetents  and  Impostors,  and  is  in  no 
sense  the  creation  of  a  monopoly  or  special 
privileges.  The  door  standa  oj^n  to  all  who 
possess  the  requisite  age  and  good  character, 
and  can  stand  the  examination  which  is  ex- 
acted of  all  applicants  alike.  The  defend- 
ant, however,  contends  that  the  statute  is 
unconstitutional  on  the  additional  ground 
that  it  exempts  from  its  requirements  those 
physicians  who  were  already  practicing  med- 
icine and  surgery  in  this  state  on  March  7, 
1885.  The  first  statute,  making  it  indictable 
to  practice  medicine  and  surgery  without  an 
examination  by  the  state  board  of  medical 
examiners,  and  a  license  therefrom,  was  en- 
acted at  the  session  of  1885^  and  was  made 
prospective,  so  as  to  apply  only  to  those  who 
should  begin  the  practice  of  medicine  and 
surgery  thereafter.  This  was  not  unreason- 
able. It  was  fair  to  assume  that  those  al- 
ready in  the  practice,  many  of  whom  had 
grown  gray  in  the  service  of  humanity  and 
the  alleviation  of  suffering,  had  already  re- 
ceived that  public  approbation  which  was  a 
sufficient  guaranty  of  their  competency,  and 
should  not  be  needlessly  subjected  to  the 
humiliation  of  an  examination  by  the  side  of 
beardless  boys,  who  had  not  yet  swung  a  scal- 
pel, or  prescribed  a  purgative,  save  under  su- 
pervision; while  those  already  in  practice, 
who  had  proved  incompetent  it  might  be  as- 
sumed had  been  equally  stamped  with  pub- 
lic disapproval  at  the  cost  to  the  public  of 
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nradi  Utter  esperlence,-Hiji  expensive  and 
dangerous  process  of  distinguishing  the  two 
classes,  to  save  the  public  from  which,  In 
future,  was  the  object  of  the  new  regulation 
requiring  examination  and  license  by  a  board 
of  competent  examiners.  When  the  act  of 
1889  was  enacted,  it  recognized  that  the  new 
legislation  had  been  prospective  by  the  act 
of  1885,  and  March  7,  1886,  was  made  the 
dividing  line,  those  practicing  medicine  and 
surgery'  before  that  date  being  left  to  the 
test  of  the  public  approval  or  disapproval  ac- 
quired by  them,  and  those  beginning  practice 
since  that  date,  having  presumably  knowl- 
edge of  that  statute,  were  required  to  un- 
dergo the  examination  and  obtain  the  license 
exacted  by  It  The  statute,  bearing  alike 
upon  all  individuals  of  each  class,  is  not  a 
discrimination  fbrbtdden  by  t^e  state  consti- 
tution nor  by  the  fourteenth  amendment. 
Broadfoot  v.  City  of  FayetteviUe  (at  this 
term)  28  S.  B.  615.  It  has  been  frequently 
adjudged  by  the  supreme  court  of  the  Unit- 
ed States  that  the  fourteenth  amendment 
does  not  restrict  the  powers  of  the  state 
when  the  statute  applies  equally  to  all  per- 
sons in  the  same  class,  and  that  ordinarily 
the  state  is  the  Judge  of  the  classification. 
Slaughterhouse  Cases,  16  Wall.  86;  Missouri 
V.  Lewis,  101  U.  S.  22;  Barbier  v.  Connolly, 
113  U.  S.  27,  5  Sup.  Ot  357;  Hayes  v.  Mis- 
souri, 120  n.  S.  68,  7  Sup.  Ot.  350;  Railway 
Co.  V.  Mackey,  127  U.  S.  206,  8  Sup.  Ct  1161; 
Walston  V.  Nevin,  128  U.  S.  578,  9  Sup.  Ct 
192;  Beirs  Gap  R.  Co.  v.  Pennsylvania,  184 
U.  S.  232,  10  Sup.  Ct  683;  Express  Co.  v. 
Seibert,  142  U.  S.  339,  12  Sup.  Ct.  250;  Glozza 
V.  Tleman,  148  U.  S.  657,  13  Sup.  Ct.  1047; 
Railway  Co.  v.  Wright  151  U.  S.  470.  14  Sup. 
Ct  896;  Lowe  v.  State  of  Kansas,  163  U.  S. 
81,  16  Sup.  Ct  1031;  Raih'oad  Co.  v.  Math- 
ews, 165  U.  S.  1,  17  Sup-  Ot.  243.  In  Re 
Kemmler,  10  Sup.  Ot.  934,  Fuller,  O.  J.,  point- 
edly says:  **The  fourteenth  amendment  did 
not  radically  change  the  whole  theory  of  the 
relations  of  the  state  and  federal  govern- 
ments to  each  other  and  of  both  governments 
to  the  people."  In  the  Slaughterhouse  Cases, 
supra,  is  the  fullest  and  best  discussion  of 
the  object  and  scope  of  that  amendment 
Doubtless,  there  might  be  a  classification 
made  by  the  legislature  which  would  be  only 
colorable,  and  in  truth  would  plainly  be  a  dis- 
crimination conferring  special  privileges,  or 
denying  the  equal  protection  of  the  laws; 
but  such  Is  certainly  not  the  case  here.  A 
classification  of  physicians  practicing  before 
the  act  and  of  those  beginning  thereafter, 
and  distinguishing  between  those  having  the 
diplomas  of  a  medical  college  and  those  not 
was  held  to  be  reasonable,  and  within  the 
legislative  discretion.  State  v.  Dent  supra; 
Ex  parte  Spinney,  10  Nev.  828;  Wert  v. 
Clutter,  37  Ohio  St  847;  People  v.  Phippin, 
70  Mich.  25,  37  N.  W.  888;  Hewitt  v.  Charier, 
16  Pick.  356;  State  v  State  Medical  Exam- 
ining Board,  32  Minn.  324,  20  N.  W.  238. 
The  defendant,  however,  further  presents 


technical  objections  which  he  is  entitled  to 
have  noticed.  Section  5  of  chapter  181,  Acts 
1889,  does  not  repeal  section  2,  c  117,  Acts 
3885,  and,  not  being  In  conflict,  both  sections 
stand,  and  the  defendant  could  have  been 
indicted  under  either  act  The  Indictment  la 
sufficient  under  section  2,  c  117,  of  Acts 
1886,  but  the  special  verdict  in  that  view 
Is  defective,  as  It  does  not  find  that  the  de- 
fendant practiced  "for  fee  or  reward,**  and 
the  defendant  properly  excepted  that  it  did 
not  Justify  an  adjudication  that  the  defend- 
ant was  guilty.  If  Indicted  under  section  5, 
c.  ISL,  Acts  1889,  it  was  not  necessary  to 
allege  or  prove  that  the  defendant  practiced 
for  fee  or  reward,  but  the  defendant  insists 
that  the  indictment  is  defective  hi  that  it 
does  not  contain  the  negative  averment  In 
said  section,  "without  having  registered,  and 
obtained  the  certificate  as  aforesaid."  This 
point  of  the  insufficiency  of  the  indictment 
was  not  presented  below,  but  Is  one  of  those 
which  can  be  taken  for  the  first  time  in  this 
court  Rule  27,  27  S.  B.  vlil.  The  act  of 
1889  requires  a  "registration  and  certificate,** 
which  Is  not  exacted  by  the  act  of  1885.  An 
Indictable  ofTense  Is  charged,  but  not  found, 
by  the  special  verdict  if  the  Indictment  is 
under  the  act  of  1886;  while  it  Is  found  by 
the  verdict,  but  not  charged,  if  the  Indictment 
Is  under  the  act  of  1889,  and  the  Judgment 
must  be  arrested.  An  approved  form  of  in- 
dictment under  the  act  of  1889  may  be  fonnd 
In  State  v.  Van  Doran,  109  N.  C.  864,  14  S. 
B.  82,  except  that  the  words,  "or  a  diploma 
Issued  by  a  regular  medical  college  prior  to 
the  7th  March,  1886,"  should  be  stricken  out 
as  by  the  act  of  1891  (chapter  420)  that  fact 
will  no  longer  authorise  registration,  and,  of 
course,  the  concluding  words,  "against  the 
peace  and  dignity  of  the  state,  and  contrary 
to  the  statute,"  etc.,  are  now  mere  surplus- 
age. State  V.  Kirkman,  104  N.  C.  911,  10  S. 
B.  812;  State  v.  Harris,  106  N.  O.  682,  11  S. 
B.  377.  It  is  not  necessary  to  Insert  a  neg- 
ative that  the  defendant  does  not  belong  to 
one  of  the  classes  named  in  the  proviso  to 
section  5  (chapter  181,  Acts  1889),  as  its  In- 
sertion is  not  required  to  charge  the  ofTense, 
for  the  proviso  merely  withdraws  certain 
cases  fi'om  its  operation.  State  r.  Norman, 
13  N.  0.  222;  State  v.  Melton.  120  N.  O.  591, 
596,  26  S.  B.  933.  It  would  be  otherwise  if 
the  negation  (even  If  it  had  been  contained 
in  a  proviso)  was  necessary  to  constitute  the 
ofTense,  as  was  the  essential  averment  which 
was  omitted  from  this  bill  that  the  practicing 
medicine  was  "without  the  registration  and 
certificate  required  by  law."  Whart  Or.  PL 
(9th  Bd.)  238,  239.    Judgment  arrested. 

(12X  N.  C.  S7S) 
8TATB  V.  BLACK. 

(Supreme  Court  of  North  Carolina.    Nov.  23, 
1897.) 

WiTNBSSSS^CkBDIBILXTT— iKBTRUCTlOlia. 

1.  On  a  prosecation  for  selling  liquor  on  Son 
day,  it  was  proper  to  refuse  to  instmot  that  it 
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wonld  be  unsafe  to  oontiet  defendant  on  the  nn- 
anpported  testimony  of  one  witness,  who  testi- 
fied he  songht  the  evidence  as  a  spy. 

2.  An  instruction,  on  a  prosecution  for  selling 
liquor  on  Sunday,  that,  if  the  jury  believed  wit- 
ness was  a  spy,  they  should  scrutinise  his  testi- 
mony, and,  after  doing  so.  if  they  were  satisfied 
his  testimony  was  true,  it  made  no  difference 
what  his  motive  was  m  going  to  defendant's 
house,  or  what  his  character  was,  was  proper. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Allen,  Judge. 

Jane  Black  was  convicted  of  selling  liquor 
on  Sunday,  and  she  appeals.    Affirmed. 

The  Attorney  General,  for  the  State. 

MONTGOMBEY,  J.  The  indictment  was 
for  selling  liquor  on  a  Sunday.  The  defend- 
ant's counsel  asked  the  court  to  instruct  the 
jury  that  it  would  be  unsafe  to  convict  the 
defendant  npon  the  unsupported  testimony 
of  the  witness  Perry,  who  had  testified  that 
he  went  to  the  defendant's  restaurant  as  a 
spy,  and  for  the  purpose  of  making  a  case 
against  the  defendant  for  the  police  officer. 
The  court  declined  to  give  the  instruction  in 
the  form  requested,  but  told  the  jury  that, 
if  they  believed  the  witness  waa  a  spy,  they 
should  scrutinize  his  testimony,  and,  after  do- 
ing so,  if  they  were  satisfied  that  his  testimo- 
ny was  true,  it  made  no  difference  as  to  what 
was  his  motive  in  going  to  the  house  of  the 
defendant,  w  what  his  character  was.  We 
think  there  was  no  error  in  the  refusal  of 
his  honor  to  give  the  charge  in  the  form  re- 
quested by  the  defendant;  and,  further,  that 
the  instruction  which  he  did  givA  was  correct, 
and  was  a  sufficient  caution  to  the  Jury  as  to 
the  manner  in  which  they  should  consider  the 
testimony  of  the  witness.  State  v.  Barber, 
113  N.  0.  711, 18  S.  E.  515.    No  error. 

(la  N.  C.  386) 

In  re  BURNS'  WILL. 

(Supreme  Court  of  North  Carolina.    Nov.  28,    . 
1897.) 

WlU-S— CONTBST— TSSTAMBNTART   CaPAOITT— BtI- 
DBKOB— BUBDBW  OF  PBOOF—FraUD— TrIAL 

— Aroctmsnt  of  Counsbl. 

1.  The  burden  of  showing  the  ineapacity  of 
testator  is  on  the  caveators. 

2.  Under  Code,  §  80,  giving  an  attorney  the 
right  to  address  the  coilrt  or  jury  for  the  proper 
presentation  of  hia  case,  and  in  jury  trials  to 
argue  the  whole  case,  counsel  have  the  right  to 
discuss  the  fact  of  disinheritance  as  bearing  on 
testator's  capacitv,  such  fact  being  in  evidence. 

8.  Declarations  and  conduct  of  testator,  wheth- 
er made  long  before  or  after  making  the  will, 
are  competent  on  the  question  of  his  mental  ca- 
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4.  ^e  fact  of  disinheritance  is  competent  evi- 
dence to  show  the  condition  of  the  testator's 
mind  wlien  he  signed  the  will. 

5.  Evidence  of  fraud  or  imposition  in  the  exe- 
cution of  a  will  is  competent,  on  a  contest 

6.  Evidence  cf  kindly  relations  between  tes- 
tator and  members  of  his  family  is  competent  on 
the  question  of  his  mental  capacity. 

Montfi'omery,  J.,  dissenting. 

Appeal  from  superior  court,  Burke  county; 
Robinson,  Judge. 
The  alleged  will  of  Daniel  Boms,  deceased. 


wan  admitted  to  probate,  and  caTeators  ap- 
peal.   Reversed. 

S.  J.  Ervin,  for  appellants.  E.  J.  Justice 
and  J.  T.  Perkins,  for  appellees. 

FAIRCLOTfl,  O.  J.  The  issue  was  de- 
▼isavit  Tel  noxL  Daniel  Bums,  aged  75  or 
80  years,  died  in  1893,  leaving  eight  childtto 
him  surviving.  He  also  left  a  last  will,  dat^ 
in  1889,  in  which  he  devised  and  bequeathed 
his  entire  property  to  his  son  Phil  F.  Bums. 
The  will  having  been  proved  hd  common  fiocm, 
the  burden  was  npon  the  caveators  to  show 
incapacity  of  the  testator.  Mayo  v.  Jon^s, 
78  N.  C.  402.  Sanity  being  the  natural  and 
usual  condition  of  the  mind,  whoever  alleges 
any  matter  In  derogation  thereof  must  prove 
it 

Numerous  witnesses  were  examined  at  the 
trial,  the  evidence  of  some  of  them  tending 
to  prove  sanity,  and  that  of  others  to  prove 
insanity.  This  evidence  consisted  of  the 
opinion  of  witnesses;  the  conduct  and  lan- 
guage of  the  testator  from  a  time  recently 
before  the  date  of  the  will,  running  back  to 
abouf  the  close  of  the  late  war,  at  diflterent 
times,  when  he  received  a  severe  blow  on  his 
bead.  The  caveators  also  offered  some  evi- 
dence of  undue  influence  on  the  mind  of  the 
testator.  Imposed  by  the  devisee  named  Iq 
the  will,  who  lived  with  his  father  after  the 
death  of  his  wife.  During  the  argument  the 
caveators'  counsel  proceeded  to  discuss  the 
circumstance  that  the  deceased  had  disin- 
herited his  seven  children,  as  bearing  on  his 
mental  condition  when  he  made  his  will.  The 
propounders'  objection  to  such  argument  was 
sustained.  Exception.  The  counsel  again  in 
his  argument  alluded  to  the  circumstance* 
that  seven  children  were  disinherited,  and 
on  objection  hia  honor  stated  that  *that  cir- 
cumstance had  nothing  to  do  with  the  case, 
and  that  counsel  for  caveators  had  no  right 
to  allude  to  it  In  the  argument.*'  Exception. 
That  view  of  his  honor  was  erroneous.  It  is 
not  denied  that  declarations  of  the  testator 
made  at  the  time  of  signing  the  will  are  com- 
petent They  are  a  part  of  the  res  gestae.  1 
Thom.  Co.  Titt  761,  768,  note.  The  declarar 
tions  and  conduct  of  the  testator,  both  be- 
fore and  after  he  signed  the  will,  are  com- 
petent as  to  the  condition  of  his  mind  at  the 
time  he  signed  it  They  are  the  pointers  to 
the  controlling  fact  Involved  in  the  issue  to 
be  submitted  to  the  Judgment  and  discretion 
of  the  Jury  as  rational  men.  These  acts  and 
decUrations  are  not  received  as  a  part  of 
the  res  gestie,  but  whether  made  long  before 
or  after  making  the  will,  is  inunaterial  as  to 
their  competency.  They  are  circumstances 
uttered  by  one  having  an  interest  going  to 
the  Jury  v^ith  such  weight  and  credit  as  that 
tribunal  may  give  them,  whose  province  it  is 
to  try  the  facts  and  also  to  pass  upon  the 
truth  of  these  circumstances.  And  we  hold 
that  where  proof,  tending  to  prove  sanity  or 
insanity,  is  submitted  to  the  Jury,  the  fact 
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of  disinheritance  la  a  drenmstance  competent 
to.  go  to  the  Jnry,  as  was  done  in  this  case, 
the  valoe  of  this  circumstance  to  be  deter- 
mined by  the  Jury,  as  they  do  with  the  other 
circumstances.  The  right  to  dispose  of  one's 
property,  disinheriting  any  or  all  of  his  or 
her  children*  is  not  controverted  in  the  least 
degree;  but  where  the  capacity  in  the  tes- 
tator to  dispose  of  his  property  to  any  one 
is  raised  by  the  issue,  then  the  circumstances 
enumerated  are  highly  useful  to  the  jury  In 
their  search  for  the  truth  of  the  matter. 
Reel's  Bz'rs  ▼.  Reel,  1  Hawks,  2i48;  Howell 
▼.  Barden,  3  Dot.  442. 

Evidence  of  fraud  or  imposition  in  the  ex- 
ecution of  an  instrument,  as  a  will,  may  be 
considered  by  the  Jury.  Ross  v.  Christman, 
1  Ired.  200.  Evidence  of  kindly  relations  be- 
tween the  testator  and  members  of  his  fam- 
ily is  competent  on  his  alleged  mental  in- 
capacity. Host  v.  Bost,  87  N.  C.  477.  We 
have  referred  to  these  authorities  because  it 
is  not  clear  whether  his  honor  held  that  the 
fact  of  disinheritance  in  this  case  was  in- 
competent, or  whether  he  considered  It  un- 
important for  the  Jury  to  consider.  That 
fact  being  in  evidence,  it  was  as  much  the 
subject  of  discussion  by  counsel  as  any  other 
part  of  the  evidence.  Ck)de,  §  30.  As  a  new 
trial  must  be  ordered,  we  leave  the  other  ex- 
ceptions out  of  this  opinion,  as  they  may  not, 
and  probably  will  not,  arise  again.    Error. 

MONTGOMERY,  J.,  dissents. 

(in  N.  C.  667) 

STATE  V.  COLLINS. 

(Supreme  Court  of  North  Carolina.     Dee.  23, 

1897.) 
Cbixihal  Law  —  E vidbncb — Dsox«ARATioirB— Ir- 

8TBUCTION8. 

1.  On  a  Joint  trial  of  two  defendants,  a  dec- 
laration of  one  defendant  ia  admissible  against 
him,  even  though  it  be  inadmissible  as  against 
his  co-defendant. 

2.  When  a  declaration  of  one  of  two  defend- 
ants jointly  on  trial  is  admissible  only  as  against 
the  one  that  made  it,  it  is  error  to  fall  to  charge 
to  that  effect,  if  the  declaration  is  admitted. 

Appeal  from  superior  court,  Macon  county; 
Norwood,  Judge. 

Indictment  for  larceny,  tried  before  Nor- 
wood, J.  Andy  Collins  and  Charles  Collins 
were  tried  and  convicted,  and  Andy  Collins 
alone  appealed  from  the  Judgment  sentencing 
him  to  five  years  in  the  state  prison. 

J.  A.  Hall,  for  the  state,  testified:  "I  am  a 
merchant  in  Cowee.  On  Sunday,  November 
1,  1896,  I  left  my  store  at  12  m.,  and  that 
night  it  was  robbed.  From  5  to  8  suits  of 
clothes  were  taken  and  5  pairs  of  shoes.  I 
went  into  the  store  on  Monday  morning,  but 
couldn't  see  how  any  one  had  entered.  I 
lost  two  or  more  suits  of  black  clothing,  one 
suit  either  clay  worsted  or  corkscrew  goods,  a 
coat  and  vest  I  had  worn  myself,  a  mackintosh, 
and  a  few  pairs  of  pants  that  did  not  belong 
to  suits.    Suits  cost  me  in  mai-ket  $6  to  $10; 


shoes,  from  $1  to  $2  per  pair.  I  also  lost 
some  pocketknives,  several  boxes  of  cartridg- 
es," etc.  Defendants  objected  in  apt  time  to 
the  above  testimony  as  to  pocketknives  and 
cartridges,  on  the  ground  they  are  not  charged 
in  the  indictment  Objection  overruled.  De 
f endants  excepted.  The  witness  further  stat- 
ed that  he  lost  a  little  Jug  of  whisky  which 
he  had  under  his  counter,  and  missed  a  lot 
of  striped  colored  overshirts.  Missed  these 
goods  Monday  morning  after  they  were  taken. 

J.  B.  E}vans,  for  the  state,  testified:  ^I  live 
in  Swain  count/.  Know  the  defendants. 
They  were  not  at  home  the  latter  part  of 
October  and  the  1st  of  November,  1800.  I 
left  there  on  Monday  mofning  before  tbe 
election,  and  was  at  their  home  the  nexf 
week.  Saw  Charles  Collins  with  a  suit  of 
new  clothes.  Pants  were  a  dun  color,  and 
differed  from  coat  and  vest  He  had  new 
shoes,  with  high  quarters.  I  asked  him  where 
he  got  them,  and  he  said  Jake  Rose  had  got 
them  for  him.  Andy  Collins  had  no  new 
brogan  shoes.  The  defendants  lived  at  the 
head  of  Eagle  Creek,  43  miles  from  Hall's 
store.    Charles  Collins  lived  with  Jake  Rose/' 

John  Collins,  for  the  state,  testified:  'I 
know  the  defendants.  On  Friday  night  be- 
fore the  last  election  they  were  down  hi  Cowee, 
at  Andy  Collins'  mother's.  I  saw  them  there 
on  Saturday  about  12  o'clock.  I  live  about  a 
mile  and  a  half  from  Hall's  store.  Mrs.  Col- 
lins lives  about  the  same  distance  from  the 
store." 

Mrs.  SSI   Burgess  testified  for  the  state: 
"I  lived  on  Bagle  creek  the  1st  of  last  No- 
vember.   The  Collinses  lived  with  the  Bosee. 
There  was  only  a  porch  between  our  house 
and  the  Roses.     The  Collinses  went  there  last 
July.    This  is  three  or  four  miles  fh>m  Ten- 
nessee.   DefendantcT  and  the  two  Rose  boys 
left  there  a  few  days  before  the  last  election, 
and  said   they   were  going  hunting.    They 
were  gone  eight  or  ten  days.    Andy  Collins 
is  Charles'  father.    I  saw  them  when  they 
came  back.    Andy  came  about  12  o'clock, 
and  the  others  later  in  the  day.    A  day  or 
two  after  this  I  went  to  the  bam,  and  found 
a  couple  of  sacks  of  new  clothing.    Some 
were  black;   had  been  wet    Both  sacks  were 
over  half  fuIL    Found  five  or  six  luiirs  of  new 
shoes.    Andy  had  a  new  wool  hat  and  new 
shoes.    Charles  put  on  new  suit  out  and  out, 
~a   dove,    or    rather    purple,    colored    suit 
Charles    said   his   clothes   came    from    Mr. 
Hairs."    Defendant  Andy   objected  to   the 
declaration  of  Charles  as  evidence  against  him. 
The  court  admitted  it  as  against   Charles 
only.    This   witness   further   testified    that 
**Charle8  told  boldly,  fb  me  and  others,  that 
Theo.  Rose  took  a  shoe  buttoner  and  unlock- 
ed Hall's  store  door,  and  that  he  stood  out- 
side, and  Andy,  Theodore,  and  Ekigle   Rose 
went  in,  and  got  all  they  wanted,  and  came 
out,  and  asked  him  if  he  wanted  to  go  in 
and  get  anything,  and  he  asked  them  if  they 
had  any  tobacco.    They  said,  'No.'    He  then 
went  in,  and  got  tobacco,  and  talked  to  me 
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about  this  several  times,  and  told  me  not  to 
tell  his  father,  or  his  father  would  whip 
him."  Andy  in  apt  time  objected  to  the  fore- 
going declaration  of  Charles  as  evidence 
agajnst  him.  Objection  oyen-uled,  and  An- 
dy excepted.  On  cross-examination  this 
witness  admitted  that  she  had.  been  Indicted 
for  selling  liquor,  and  had  had  some  children 
before  she  was  married'. 

Lilly  Burgess  testified  for  the  state;  "An- 
dy was  living  at  Rose's  last  November.  He 
and  Charles  Collins  and  Theodore  and  Eagle 
Rose  went  off  Just  before  the  last  election. 
A  day  or  two  after  they  got  back  Charles 
put  on  a  new  suit  of  dove-colored  clothes 
and  a  new  pair  of  shoes.  He  said  the 
clothes,  etc.,  came  from  Hairs  store,  and 
that  Theodore  Rose  opened  the  door,  and  he 
stood  outside,  and  the  others  went  In,  and 
be  went  to  the  door  and  picked  up  the  to- 
bacco. He  said  they  had  got  the  clothing, 
shoes,  and  hat  from  Hairs  store.  I  had  seen 
his  clothes,  and  he  was  telling  me  where  he 
got  them." 

Eli  Burgess,  for  the  state,  testified:   "I  was 
living  on  Eagle  creek  Just  before  the  lost  elec- 
tion.    Andy  and  Charles  Collins  and  Theo- 
dore and  Eagle  Rose  went  off  just  before  the 
election  and  stayed  8  or  10  days.     Andy  came 
back  first,  and  the  others  came  that  even- 
ing.    Andy  had  on  a  new  hat  and  new  shoes. 
Charles  afterwards  put  on  a  dove-colorecl  suit 
of  clothes.     He  swapped  pants  with  Rose  for 
a  navy  blue  pair.     Charles  told  me  that  his 
father  got  these  clothes  for  him  from  Hairs 
store,  and  said  they  sat  down  near  the  store 
and  waited  for  dark.     He  said  that  Theodore 
opened  tne  door  with  a  shoe  buttoner,  and 
the  others  went  in  and  got  what  they  want- 
ed, and  he  went  in  and  got  some  tobacco. 
He  said  they  had  gone  up  through  the  moun- 
tains to  his  grandmother  Collins',  and  came 
back  by  Little  Laurel  and  the  still-house,  and 
met  Abe  Cochran.     He  said,  *Who  are  you?' 
They  then  went  on.     He  told  me  this  the 
next  day  after  he  came.     He  looked  scared, 
and  said  officers  might  follow  them."    Andy 
objected  to  the  declaration  of  Charles.    Ob- 
jection overruled,  and  Andy  excepted.    The 
witness  then  stated  that  "Andy  told  me  after 
they  returned  that  he  had  two  nice  suits  of 
clothes,  and  wanted  to  sell  me  a  suit     Show- 
ed me  clothes,  shoes,  hats,  and  knives.    Want- 
ed to  trade  me  some  shoes.    Blankenship  said, 
in  presence  of  defendants,  that  Hall's  store 
bad  been  broken  open,  and  the  Collinses  and 
Roses  had  been  charged  with  it;    that  the 
Matbises  said  they  saw  Collins  and  his  son 
and  two  other  men  barbecuing  meat  early  In 
the  morning  at  the  Little  LaureL     The  Roses 
said  the  Mathlses  did  not  know  them.     Andy 
said  they  knew  him,  but  did  not  know  his 
son.     Andy  said  he  intended  to  leave  soon. 
He   put  his  clothes  hi  a  chest,  and  put  the 
chest  in  an  old  sedge  field,  and  went  out 
there,  and  changed  clothes.     He  said  officers 
would  not  find  the  clothing  there.    Told  me 
they    went  into  the  store,  and  opened  the 


door  with  a  key.  Got  a  jug  full  of  nice 
com  whisky  from  under  the  bed.  I  have 
seen  Hall  since  this  conversation,  and  told 
him  all  about  it"  On  cross-examination:  "I 
had  several  conversations  with  defendants. 
They  laid  out  at  night.  Blankenship  went 
off  about  this  time,  stayed  about  three  days, 
and  came  back  on  Monday,  after  the  store 
was  broken  open.  He  said  that  as  he  went 
he  met  defendants  coming  back.  Lakey  and 
his  Bon-hd-law  camo  down  there,  and  said 
there  was  a  reward  for  the  defendants.'* 

J.  A.  Hall,  recalled,  testified:  "I  lost  hats 
at  the  time  the  clothing  wsb  stolen.  Had 
conversation  with  Eli  Burgess,  and  he  said 
defendants  had  told  him  about  getthig  the 
whisky.  Told  me  this  before  I  told  hbn  I 
had  lost  whisky.  I  did  not  miss  any  brogan 
shoes.  They  were  not  in  boxes.  I  only  miss- 
ed shoes  that  were,  in  boxes.  I  might  have 
lost  brogan  shoes,  and  not  have  missed  them. 
The  value  of  the  goods  taken  was  from  $95 
to  $100." 

Lakey,  for  the  state,  testified  that  Andy 
told  him  he  was  at  his  mother's  on  Saturday 
before  the  last  election,  but  went  back,  and 
was  at  home  on  Monday. 

J.  R.  £}vans,  for  the  state,  testified:  "I  stay- 
ed day  and  night  at  the  Roses,  and  Andy  was 
not  there  on  Monday  before  the  election." 

J.  F.  Estis,  for  the  state,  testified  that  "Eli 
Burgess'  character  Is  good  except  for  women 
and  whisky.  Lilly  Burgess'  character  is  good. 
Mrs.  Burgess'  character  is  good  since  her 
marriage."     The  state  rested. 

The  defendant  Andy  Collins  testified:  "J 
came  up  to  mother's  on  Friday  night,  and 
stayed  there  until  10  o'clock  Saturday,  and 
then  went  home  through  the  mountains. 
Stayed  at  Mathis'  two  nights.  Got  in  com- 
pany with  two  strange  men,  who  called  them- 
selves Wilson.  We  all  came  to  my  mother's. 
The  Roses  were  not  along.  We  then  went  to 
a  Mr.  Rose's  in  Tennessee,  about  40  miles 
from  Hall's  store.  I  never  had  any  such 
goods,  and  never  told  Burgess  any  such  thing 
as  he  swoi*e.  I  saw  Blankinshlp  on  Friday. 
He  had  been  where  the  Rose  boys  were  ly- 
ing out.  Blankinshlp  brought  a  hog  to  Bur- 
gess', and  the  Burgesses  helped  them  eat  it 
Eli  Burgess  went  with  them  to  get  another 
hog  that  Blankenship  and  the  other  boys  had 
hid  in  a  hollow  log.  Charles  took  ginseng 
that  we  dug  and  got  shoes  and  cloth  for  my 
pants.  Rose  got  my  hat  I  worked  for  It 
I  used  a  Winchester  rifie  that  shot  a  No.  32 
cartridge.  My  sister  wrote  me,  and  said 
Hall's  store  had  been  broken  open,  and  a  re- 
ward had  been  offered  for  me.  The  Wilsons 
said  they  were  going  to  Jackson  county. 
These  men  went  with  me  to  my  mother's, 
and  left  when  1  left  They  left  me  on  top 
of  the  mountain.  I  went  to  a  meeting  house 
that  night,  and  left  next  momhig  about  day- 
break." 

Defendant  Charles  Collins  testified:  "I  did 
not  have  anything  to  do  with  taking  the 
goods  and  know  nothing  about  it    I  did  not 
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have  tbe  conrenatloii  with  Mn.  Burgess  and 
her  daughter  that  they  told  about  I  went 
with  my  fatbttr  and  the  two  men  to  my  grand- 
mother's. The  two  men  who  called  them- 
selves Wilsons  went  with  us.  I  did  not  have 
the  clothes  which  the  Burgesses  told  about 
I  worked  for  Bose  and  got  my  dothes. 
Blsnkenshlp  was  not  at  Bose's  on  Monday, 
as  was  testified  to  by  Bli  Burgess."  On  cross- 
examination:  *The  Wilsons  said  they  were 
from  Blount  county,  Tenn.,  and  were  going 
to  Jackson  county.  They  had  on  good  clothes. 
We  traveled  pretty  much  all  night  the  Bun- 
day  night  before  the  electioOt  and  reached  the 
Tennessee  river  between  daylight  and  sun- 
rise. We  then  left  the  state  road,  and  took 
the  mountains  for  home." 

W.  Ju  Cabe  testified:  '1  have  not  known 
Ell  Burgess'  character  10  years.  He  was 
reckless  then.  I  have  been  convicted  for 
blockading." 

The  state  proved  by  W.  Ju  Curtis,  A.  -M. 
Shope,  and  E.  C.  Stuman  that  Andy  Collins' 
character  was  not  good. 

The  Jury  returned  a  verdict  of  guilty  as  to 
both  of  the  defendants.  Defendant  Andy 
Collins  moved  for  a  new  trial.  Motion  oveiv 
ruled,  and  Andy  Collins  appealed  from  the 
Judgment  pronounced. 

J.  F.  Ray,  for  appellant  The  Attorney 
General,  for  the  State. 

FAIRGLOTH,  O.  J.  Defendants  Andy  Col- 
lins, Cliarl^  Collins,  and  others  were  indict- 
ed for  larceny.  Burgess,  a  witness  for  the 
state,  testified  that  defendant  Charley  Collins 
told  him  that  defendant  Andy  "got  these 
goods  for  him  out  of  Hall's  store,"  and  de- 
scribed the  manner  in  which  they  entered  the 
store,  etc.  The  defendant  Andy,  the  only  ap- 
pellant, objected  to  these  declarations  of  Char- 
ley. The  objection  was  overruled,  and  the 
evidence  admitted,  and  Andy  excepted.  This 
was  error,  and  is  the  only  exception  necessary 
to  consider.  Those  declarations  were  compe- 
tent against  Charley,  and  if  his  honor  had  in- 
structed the  Jury  that  they  were  competent 
only  against  Charley,  and  not  against  Andy, 
that  would  not  have  been  erroneous;  but  no 
such  Instruction  was  given,  appearing  in  the 
record.  Declarations  by  one  defendant,  be- 
ing competent  only  against  him,  may  tend  to 
show  his  co-defendant's  guilt,  but  that  does 
not  make  them  incompetent'  as  to  tbe  party 
making  them.  State  v.  Brite,  78  N.  (X  26. 
New  trial. 

(121  N.  C.  37« 

STATE  ex  rel.  SHANNONHOUSB  v.  WITH- 
ERS at  al. 

(Supreme  Court  of  North  Carolina.    Nov.  28, 
1897.) 

Quo  Warranto— CoNSBST  ov  Attorn  bt  General 
—Demanb— Cotton  Wbiohbr— Election— 

Absexob  of  Statotort  Blbotoeb. 
1.  Where  a  felator  brings  an  action  in  the 
name  .of  the  state  to  try  his  right  to  an  ofDoe^  U 


is  sufficient  if  he  obtains  tie  attorney  genenl'i 
consent  say  time  before  trial. 

2.  Tlie  attorney  general  cannot  refose  to  oon- 
sent  that  relator  may  bring  an  action  In  tbe 
name  of  the  state  to  try  his  title  to  an  offloe, 
where  sufficient  security  bad  been  given  to  in- 
demnify the  state  against  all  costs  and  expemet. 

8.  The  fact  that  the  mayor  and  aldermen  of 
the  city  of  Charlotte  met  to  dect  a  cotton  wei|^- 
er  on  the  day  appointed  by  Priv.  Laws  1886,  c. 
80,  whidi  was  not  a  -day  on  iniiich  the  board 
regularly  met,  did  not  affect  the  regularity  of  tlie 
election. 

4.  Under  a  law  providhig  for  the  election  of  a 
cotton  weigher  by  the  mayor  and  aldermen  of  a 
city,  and  the  county  conunissioners,  a  valid  elec- 
tion may  be  had,  tiiough  one  alderman  was  ab- 
sent. 

5.  A  valid  election  of  a  cotton  weigher  may 
be  had,  under  a  law  provi<Mng  for  such  electioDi 
by  tbe  mayor,  the  board  of  12  aldermen,  and  the 
board  of  county  commissioners,  though  the  com- 
missioners refused  to  be  present  at  the  time  and 
place  aspointed. 

6.  No  demand  is  necessary  before  suing  to  tiy 
the  right  to  an  office. 

Appeal  from  superior  court,  Mecklenburg 
county;  Hoke,  Judge. 

Action  by  the  state,  on  the  relation  of  J. 
O.  Shannonhouse,  against  J.  S.  Withers  and 
another,  to  try  relator's  title  to  the  office  of 
cotton  weigher.  From  a  Judgment  for  de- 
fendants, relator  appeals.   New  trial  ordered. 

Jones  &  Tillett  and  Osborne,  Biaxwell  ft 
Keerans,  for  appellant  Burwell,  Walker  ft 
Cansler  and  Clarkson  &  Duls,  for  appellees. 

MONTGOMERY,  J.     The  first  section  of 
chapter  30  of  the  Private  Laws  of  1885  pro- 
vides for  the  election  of  a  cotton  weigher  for 
the  city  of  Charlotte,  In  the  following  lan- 
guage:   'That  the  mayor  and  board  of  ald- 
ermen of  the  city  of  Charlotte,  and  the  coun- 
ty commissioners  for  the  county  of  Mecklen- 
burg in  joint  session,  and  presided  over  by 
the  mayor  of  the  city,  on  the  first  Monday  in 
September,  one  thousand  eight  hundred  and 
eighty  four,  and  every  year  thereafter,  shall 
elect  one  cotton  weigher  for  the  dty  of  Char- 
lotte.   •    •    •"    At  11  o'clock  a.  m.  on  the 
first  Monday  in  September  of  the  present 
year,  11  of  the  12  members  of  the  board  of 
aldermen  met  with  the  mayor  in  the  city 
hall,— in  the  hall  of  the  board  of  aldermen; 
and  the  mayor  sent,  and  had  delivered,  to 
the  chairman  of  the  board  of  commissionerB, 
coniposed  of  three  members  (that  board  be- 
ing in  regular  session),  a  conununicadon  and 
notice  to  the  effect  that  the  board  of  alder- 
men were  then  in  session  in  the  city  hall,  in 
pursuance  of  the  statute  of  1886,  for  the 
purpose  of  electing  a  cotton  weigher  for  the 
city  of  Charlotte.    It  was  further  stated  in 
the  communication  that  the  Joint  meetings 
of  the  two  bodies  for  the  Section  of  a  cotton 
weigher  had  heretofore  been  held  In  the  dty 
hallk  but  that,  if  the  board  of  commissionera 
should  prefer,  the  board  of  aldermen  would 
meet  with  them  at  any  place  tbe  commis- 
sioners might  indicate.     The  commissioners, 
in  reply,  sent  a  verbal  message  to  tbe  niayor 
and  aldermen,  declining  to  meet  them;    al- 
leging as  a  reason  for  the  declination  **tliat 
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one  of  the  twelre  aldermen  was  alwent  from 
the  city  of  Charlotte,  and  that  there  was  no 
regular  or  called  meeting  of  the  mayor  ana 
hoard  of  aldermen  then  in  seeaion,  and  sug- 
gesting that  the  two  boards  have  a  joint 
meeting  for  the  purpose  of  electing  a  cotton 
weigher  on  the  20th  day  of  September,  at  an 
hour  and  place  to  be  designated  and  agreed 
upon."  Upon  reoeiying  the  message  from 
the  board  of  county  commissioners,  the  may* 
or  and  11  aldermen  proceeded  to  the  election 
of  a  cotton  weigher,  in  which  election  7  of 
the  aldermen  voted  for  the  plaintiff,  and  4 
of  them  for  the  defendant,  for  that  place, 
and  the  mayor  declared  the  plaintiff  elected. 
The  plaintiff,  at  the  proper  time,  executed 
and  tendered  to  the  board  of  commissioners 
a  bond,  In  proper  form  and  with  sufficient 
sureties,  which  was  declined  without  exam- 
ination or  inspection;  the  members  of  the 
board  stating  that  they  had  been  advised 
that  the  plaintiff  had  not  been  legally  elected 
cotton  weigher.  There  was  one  of  the  ald- 
ermen absent  from  the  town  at  the  time  of 
the  election.  The  plaintiff,  before  he  brought 
this  action,  made  no  demand  on  the  defend- 
ant (the  present  incumbent)  for  the  place, 
and  had  taken  no  oath  of  office,  and,  at  the 
commencement  of  the  action,  did  not  have 
the  consent  of  the  attorney  general  to  bring 
the  action,  but  has  since  obtained  from  that 
officer  a  paper  writing  ratifying  and  approv- 
ing the  bringing  of  the  action.  His  honor 
charged  the  Jury  that  they  should  find  the 
first  issue,  "Is  the  relator  of  plaintiff  of  right 
entitled  to  the  office  of  cotton  weigher  in 
the  city  of  Charlotte?"  no;  and  the  second 
issue,  "Have  the  board  of  commissioners 
wrongfully  refused  to  take  bond  of  relator 
of  plaintiff  as  cotton  weigher,  and  to  induct 
him  into  his  office?"  no. 

The  defendant's  objection  that  the  action 
was  brought  without  the  consent  of  the  at- 
torney general  is  without  force,  since  it  ap- 
pears that  the  consent  of  that  officer  was 
obtained  before  the  trial  of  the  action.  The 
application  to  the  attorney  general  to  bring 
such  an  action  could  not  have  been  refused, 
and  no  harm  has  been  done  in  this  case,  for 
the  plaintiff  has  given  satisfactory  security 
to  indemnify  the  state  against  all  costs  and 
expenses  which  may  accrue  in  consequence 
of  bringing  the  action.  The  plaintiff's  ac- 
tion in  this  respect  is  analogous  to  that  oi  a 
suitor  who  should  procure  a  summons  to  be 
issued  by  the  clerk  without  giving  the  bond 
required  by  section  209  of  the  Code,  and 
who  afterwards,  and  before  trial,  filed  the 
bond  required  by  the  statute.  Russell  v. 
Saunders,  48  N.  0.  432;  McMillan  v.  Baker, 
02  N.  0.  110. 

The  objection  by  the  defendant  that  the 
day  on  which  the  mayor  and  board  of  alder- 
men met  was  not  a  regular  meeting  of  the 
board  .is  of  no  consequence.  The  act  of 
1886  made  the  1st  day  of  September  the  day 
for  the  election  of  cotton  weighers  of  Char- 
lotte, and  it  was  the  duly  of  the  mayor  to 


convene  the  board  of  aldermen  in  special 
session  for  that  purpose. '  That  day,  too, 
doubtless  was  named  by  the  general  assem- 
bly for  the  convenience  of  the  commission- 
ers, it  being  their  regular  monthly  meeting 
day. 

Nor  is  there. any  more  force  in  the  objec- 
tion that  1  member  of  the  board  of  alder- 
men, out  of  12,  was  out  of  place.  The  law 
surely  does  not  contemplate  that  the  failure 
of  1  member  of  a  board  consisting  of  12  to 
attend  a  business  meeting  would  be  fatal,  to 
its  action. 

Another  objection  on  the  part  of  the  de- 
fendant was  that  the  plaintiff  made  no  de- 
mand upon  the  defendant  for  the  office.  No 
demand  was  necessary.  In  the  language  of 
the  opinion  in  Heath  v.  Morgan,  117  N.  C. 
504,  23  S.  B.  489,  "The  reason  why  a  demand 
in  any  case  Is  required  is  that  the  defendant 
may  surrender  the  property  without  the  trou- 
ble and  cost  of  a  suit;  and  when  it  appears, 
as  in  this  action,  that  defendant  still  claims 
the  right  to  hold  the  property,  no  demand  is 
necessary." 

The  main  question  in  the  case  is  whether  it 
was  necessary  to  the  vaUdlty  of  the  plain- 
tiff's election  that  the  board  of  commission- 
ers, as  an  organized  body,  should  have  partici- 
pated in  the  meeting  of  the  1st  of  September, 
when  the  seven  aldermen  cast  their  ballots 
for  him.  It  was  conceded  by  the  counsel  of 
the  plaintiff,  in  the  argument  here,  that,  un- 
der the  law  as  it  is  in  England,  the  presence 
of  the  board  of  commissioners,  at  some  stage 
of  the  proceedings  would  have  been  necessary. 
But  they  contended  that  such  ought  not  to  be 
the  rule  here,  on  general  principles,  and  thai 
it  has  also  been  displaced  by  a  statutory  one. 
Code,  §  8765,  subsec.  2.  That  section  is  In 
the  following  language:  "All  words  purport- 
ing to  give  a  Joint  authority  to  three  or  more 
public  officers  or  other  persons  shall  be  con- 
strued as  giving  such  authority  to  a  majority 
of  such  officers  or  other  persons,  unless  it 
shall  be  otherwise  expressly  declared  in  the 
law  giving  the  authority."  We  have  arrived 
at  the  conclusion  that  the  Bnglish  rule  on 
this  question  should  not  prevail  hi  North 
Carolina,  as  being  Inconsistent  with  the  ge- 
nius of  our  institutions.  The  English  adju- 
dications are  based  on  that  people's  idea  of 
the  nature  and  character  of  their  municipal 
corporations,  and  were  adopted  by  them  in 
imitation  of  their  form  of  government  It  is' 
well  said  in  Whiteside  v.  People,  26  Wend. 
643,  that:  "The  loyal  subjects  of  the  British 
crown  [in  theh*  view  of  corporations]  discover 
a  government  within  a  government,  and 
amuse  themselves  by  drawing  analogies  be- 
tween their  constitution  and  that  of  their  own 
boasted  empire.  In  the  mayor  they  think 
they  see  their  sovereign;  in  the  aldermen, 
the  house  of  lords;  and  in  the  commonalty, 
the  house  of  commons:  and  they  are  pleased 
to  think  that,  as  a  valid  law  requires  the  con- 
currence of  the  crown  and  both  houses  of 
parliament,  so  these  branches  of  the  little 
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empire  mast  all  be  present  and  act,  or  else 
their  doings  are  void.*'  But  with  ns  these 
corporations  are  created  for  practical  busi- 
ness purposes,  and  to  carry  out  the  intentions 
of  our  people— the  intentions  of  a  people  who 
govern  themselves— in  respect  to  that  part  of 
the  government  committed  to  their  Jurisdic- 
tion. The  act  of  1885,  authorizing  this  elec- 
tion, provides  for  a  Joint  meeting  of  the  board 
of  aldermen  and  county  commissioners,  to  be 
presided  over  by  the  mayor.  There  is  noth- 
ing in  the  statute  which  fixes  the  rule  of  a 
quorum,  nor  does  it  provide  whether  a  ma- 
jority should  govern,  nor  is  there  a  word  pla- 
cing any  check  or  limitation  m  favor  of  the 
members  of  either  board,  or  of  the  component 
parts  of  either  board.  The  contemplated 
meeting  is  one  in  which  all  the  Individuals  of 
each  board  are  blended,  without  order,  in  one 
Joint  body,  and  nothing  Is  dependent  upon  the 
concurrent  action  of  each  board.  The  board 
of  commissioners  is  not  even  authorized  by 
the  statute  to  participate  in  the  organization 
of  the  meeting,  for  its  presidhig  officer  is  fix- 
ed under  the  terms  of  the  statute.  The  board 
of  commissioners  had  a  sufficient  notice  of  the 
meeting  sent  to  them  by  the  mayor,  appris- 
ing them  of  the  meeting  provided  for  under 
the  statute,  and  of  the  place  where  the  meet- 
ings had  been  usually  held  for  years.  The 
notice  contained  the  further  statement  that, 
if  the  usual  place  of  meeting  was  not  agree- 
able to  the  commissioners,  the  commissioners 
might  indicate  the  place.  The  reasons  as- 
signed by  the  commissioners  for  their  refusal 
to  comply  with  the  law  were  no  reasons.  By 
their  conduct  they  intended  a  deliberate  re- 
fusal on  their  part  to  comply  with  the  law; 
a  law  as  clear  as  light;  a  law  that  admitted 
of  no  two  constructions,  and  which  was 
enacted  for  the  purpose  of  having  carried  out 
one  of  the  fundamental  ideas  of  our  system 
of  government,— the  right  of  the  people  to 
choose  their  own  officers  at  stated  periods, 
and  providing  a  means  against  perpetuities 
In  office.  Can  it  be  seriously  thought  that 
our  laws  would  permit  this  board  of  commis- 
sioners, by  its  willful  refusal  to  attend  this 
meeting  after  having  received  proper  notice, 
to  thwart  this  act  of  legislation,  and  thereby 
enable  the  present  Incumbent  to  hold  over; 
thereby  creating  confusion  in  public  affairs, 
and  shocking  the  common  sense  of  Justice  of 
our  people?  If  we  were  without  precedent 
in  this  matter,  we  would  be  compelled  to 
take  the  view  we  have  taken  of  this  case, 
for  the  reasons  assigned.  But  we  are  not 
without  precedent  In  Throop,  Pub.  Off.  § 
116,  the  following  doctrine  is  announced: 
"Where  the  power  of  appointment  to  an  office 
Is  conferred  by  statute  upon  two  or  more 
bodies,  and  no  provision  for  a  quorum  is 
made,  nor  is  it  provided  that  they  shall  act 
separately,  the  rule  is  that  all  the  members  of 
all  the  bodies  must  meet  together  for  con- 
sultation, or  all  must  be  notified  so  to  meet; 
and  thereupon,  if  the  majority  of  those  pres- 
ent constitute  a  majority  of  all  the  members 


of  all  the  bodies,  they  may  proceed  to  make 
the  appointment"  And  In  the  case  of  Peo- 
ple V.  Walker,  23  Barb.  304  (the  statute  in 
New  York  being,  in  substance,  like  the  provi- 
sions in  our  act  of  1885  as  to  the  manner  of 
meeting  of  the  boards),  the  principle  announ- 
ced In  Throop,  supra,  la  affirmed. 

There  was  error  in  the  instructlona  of  the 
court  to  the  Jury,  and,  but  for  the  verdict  of 
the  Jury,  we  would  reverse  the  Judgment  and 
give  Judgment  for  the  plaintliL    New  trial. 

(m  N.  C.  390 
WEATHERS  et  al.  v.  BORDERS  et  aL 
(Supreme  Court  of  North  GaroUna.    Nov.  23, 
1897.) 

Mabribd  Wombr  —  Validity  ov    Coktraom  — 
Ratification. 

1.  A  wife  cannot  subject  her  land  or  separate 
interest  therein,  in  any  way,  except  by  a  regalar 
conveyance  executed  as  required  by  the  stat- 
ute, and  the  intent  to  charge  her  s^tarate  estate 
must  appear  on  the  face  of  the  histrument  cre- 
ating the  liability. 

2.  A  wife  may  charge  her  personal  estate  by 
herself  or  by  an  agent,  for  her  necessary  person- 
al expenses,  or  for  the  support  of  her  family,  or 
to  pay  her  antenuptial  debts,  without  the  writ- 
ten assent  of  her  husband. 

3.  A  married  woman  may  make  h»  husband 
her  agent  to  manage  her  separate  estate. 

4.  A  wife  cannot  rati^  a  void  contract 

Appeal  from  superior  court,  Cleveland 
county;   Norwood,  Judge. 

Action  by  Weathers  and  Growder  against 
J.  S.  Borders  and  another.  Judgment  for 
defendants.     Plaintiffs  appeal.     Alarmed. 

Webb  &  Webb,  for  appellants. 

FAIRCLOTH,  0.  J.  Defendant  and  her 
husband  contracted  with  plaintiffs  verbally 
to  have  a  house  built  on  her  land  and  ma- 
terials furnished  for  the  bunding.  House 
was  built  and  paid  for,  except  $37.81.  De- 
fendants, alleging  that  bad  work  was  done 
and  inferior  material  used,  refused  to  pay  the 
balance.  Plaintiffs  sue  for  balance,  and  ask 
to  have  their  Judgment  declared  a  Hen  on 
the  house  and  lot.  This  Is  the  only  ques- 
tion. Plaintiffs  admitted  the  contract  was 
not  in  writing,  and  thereupon  his  honor  held 
that  they  could  not  recover  on  their  own 
showing,  and  adjudged  that  the  feme  defend- 
ant go  without  day,  and  that  plaintiffs  have 
Judgment  against  the  husband  for  the  bal- 
ance. Appeal  from  that  part  of  the  Judg- 
ment dismissing  the  action  as  to  the  feme 
defendant.  It  has  already  been  held  that  a 
wife  cannot  subject  her  land,  or  separate  in- 
terest therein,  In  any  way  except  by  a  regu- 
lar conveyance  executed  as  required  by  the 
statute,  and  then  the  intent  to  charge  her 
separate  estate  must  appear  on  the  face  of 
the  instrument  creating  the  liability.  She 
may  charge  her  personal  estate,  by  herself 
or  by  an  agent,  for  her  necessary  personal 
expenses,  or  for  the  support  of  her  family,  or 
to  pay  her  antenuptial  debts,  without  the 
written   assent  of   her   husband,    and   may 
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make  him  her  agent  to  manage  her  separate, 
estate.  Code,  §  1826;  Thompson  t.  Taylor, 
110  N.  C.  70,  14  S.  B.  513;  Association  v. 
Black,  119  N.  C.  327,  25  S.  B.  975;  Bazemore 
T.  Mountain,  121  N.  C.  — ,  28  S.  B.  17  (at  the 
present  term).  She  cannot  ratify  a  Told  con- 
tract See  second  case  dted  supnu  No  er- 
ror.   Judgment  affirmed. 


(121  N.  C.  635) 

STATE  T.   POWELL. 

(Sapreme  Court  of  North  Carolina.    Nor.  28, 
1897.) 

CONSPIRACT  TO    PrOOURS    SrDUOTION— ByIORNCB. 

1.  Conspiracy  to  seduce  and  defile  a  young  un- 
married woman  Is  an  indictable  crime. 

2.  In  a  prosc'cutlon  for  conspiracy  to  procure 
seduction,  there  was  evidence  that  prosecutrix 
was  18  years  old,  and  unmarried;  mat  the  fe- 
male defendant,  a  nuuried  woman,  sent  for  pros- 
ecutrix to  do  housework;  that  the  male  defend- 
ant, a  brother  of  the  female  defendant's  hus- 
band, told  her  that,  if  his  brother  did  not  pay 
her,  be  would;  that  defendants  repeatedly  im- 
portuned her  to  go  to  the  store  of  the  male  de- 
fendant, in  Tennessee,  about  10  miles  away; 
that  defendants  were  frequently  engaged  In 
close  conversation  with  each  other,  and  immedi- 
ately thereafter  would  again  try  to  persuade 
prosecutrix  to  go  with  them  to  Tennessee;  that 
she  finally  consented  to  go,  she  and  the  female 
defendant  taking  one  road,  and  meeting  the  male 
defendant  after  they  got  out  of  the  neighbor^ 
hood;  that,  after  they  reached  Tennessee,  defend- 
ant had  intercourse  with  her.  Bdd  sufficient  evi- 
dence to  go  to  the  Jury. 

Appeal  from  superior  court,  Ashe  county; 
Green,  Judge. 

Marion  Powell  was  convicted  of  being  a 
party  to  a  conspiracy  to  procure  the  seduc- 
tion of  Lilly  Lawrence,  and  appeals.  Af- 
firmed. 

The  Attorney  General,  for  the  State. 

MONTGOMERY,  J.  Marlon  Powell  and 
Lula  Powell  were  indicted  for  a  conspiracy 
to  procure  the  seduction  and  defilement  of 
Lilly  Lawrence,  a  young  unmarried  woman, 
18  years  of  age,  and  living,  jnst  before  the 
offense  charged,  with  her  father.  The  male 
defendant  alone  was  tried.  The  defend- 
ant's first  exception  was  to  the  sufficiency 
of  the  indictment,  it  having  been  Insisted 
that  the  bill  charged  no  offense.  There  is 
nothing  in  this  exception.  The  matter  was 
0et  out  in  approved  form  (form  654,  2  Whart 
Forms);  and  the  offense  cliarged  was  that 
of  a  conspiracy  to  seduce  and  defile  a  young 
unmarried  woman,  which  is  a  crime  indict- 
able at  common  law  (Whart  Am.  Or.  Law, 
i  2317;  2  McClain,  Cr.  Law,  |  959). 

The  only  other  exception  was  to  the  re- 
fusal of  his  honor  to  charge  the  Jury,  at  the 
request  of  the  defendant,  that  there  was  not 
safflclent  evidence  upon  which  they  could 
reasonably  find  a  verdict  of  guUty  against 
the  defendant  His  honor  properly  refused 
to  give  the  instruction.  There  was  evidence 
going  to  show  that  the  prosecutrix  was  un- 
married, and  18  years  old,  and  living  with 
ber  father;  that  the  female  defendant  was 


a  married  woman,  her  husband  being  the 
brother  of  the  other  defendant  Marion  Pow- 
ell, who  himself  was  a  married  man;  that 
the  female  defendant  sent  for  the  prosecu- 
trix, who  lived  a  mile  or  more  away,  at  her 
father's  house,  to  come  to  her  house,  to  help 
her  about  some  housework;  that  after  she 
arrived,  the  defendant  Marlon  told  her  that 
if  Joe  (his  brother,  and  the  husband  of  Lu- 
la) did  not  pay  her  for  her  work,  he  would; 
that  during  the  week  she  stayed  at  the  fe- 
male defendant's  house,  and  repeated  im- 
portunities were  made  by  the  defendants  to 
the  prosecutrix  that  she  would  go  with 
them  to  the  store  of  Marion,  in  Tennessee, 
about  10  miles  off;  that  the  defendants 
were  constantly  engaged  in  close  conversa- 
tion with  each  other,  and  immediately  aft- 
erwards would  try  again  to  persuade  the 
prosecutrix  to  go  with  them  to  Tennessee; 
that  finally  the  prosecutrix  consented  to  go, 
she  and  the  defendant  Lula  taking  one 
road,  and  Marlon  another,  and  meeting  after 
they  had  gotten  out  of  the  neighborhood; 
that  after  they  got  to  Tennessee,  the  de- 
fendant Biarlon  had  intercourse  with  the 
prosecutrix.  There  is  a  good  deal  more  of 
such  testimony,  and  certainly  there  was 
enough  to  have  been  submitted  to  the  jury 
on  the  question  of  the  defendant's  guilt 
No  error* 

aa  N.  c.  413) 
CJUNNINGHAM  v.  CJUNNINGHAM  et  at 

(Supreme  Court  of  North  CSarolina.     Dec.  21, 

1887.) 

DaposiTfoNs— Absbncb  of  WitiTbss  — Mabbibd 

WOMHN— EAaNfNOS— iHSTaUOTIOHS 

—Exceptions. 

1.  Evidence  that  an  hotel  waiter  was  seen  on 
a  train,  snd  stated  that  he  was  going  to  New 
York  to  act  as  head  waiter  in  an  hotel  there,  and 
that  he  had  not  been  seen  since.  Justified  the 
court  in  admitting  his  deposition  in  evidenoe  on 
the  |rn>nnd  of  his  absence  from  the  state. 

2.  Evidence  that  a  wife  gave  her  wages  to  her 
husband,  directing  him  to  ajH^ly  them  in  payment 
of  a  lot  purchased  by  her,  and  that  he  paid  the 
Toonej  as  directed,  and  was  heard  to  remark 
that,  ss  she  was  paying  for  the  lot,  it  was  hers, 
makes  it  a  question  for  the  jury  whether  he  treat- 
ed her  as  the  owner  of  her  own  earnings,  so  liiat 
the  lot  became  her  separate  property. 

8.  When  a  charge  is  not  excepted  to,  alleged 
errcr  in  it  cannot  be  cooRidered  on  appeal. 

Appeal  from  superior  court,  Transylvania 
county;  Norwood,  Judge. 

Action  1^  Eliza  Cunningham  against  John 
Cunningham  and  others  to  set  aside  a  deed. 
From  a  Judgment  for  pUiintlfl,  defendants  ap- 
peal.   Affirmed. 

Action  for  land,  tried  before  Norwood,  J.  In 
the  complaint  the  plaintiff  alleged  that  the 
land  was  bought  with  her  own  money,  and 
that  In  making  the  deed,  it  was,  l^  mistake 
or  fraud,  executed  to  her  husband.  Instead  of 
herself.  The  material  allegations  wexe  denied 
in  the  defendants'  answer.  Issues:  '^(1)  Did 
plaintiff  purchase  and  pay  for  with  her  own 
money  the  land  described  in  the  complaint? 
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Ana.  Yes.  09  Was  the  title  wrongfully  made 
to  her  htutboDd,  Oharles  OunnJngham?  Aim. 
Yes.  (3)  Did  plaintiff  pay  for  the  impioYe- 
mentB  pat  on  said  lot  with  her  own  money? 
[ThiB  laane  was  withdrawn  from  the  Jury,  and 
the  defendants  excepted.]"  Judgment:  "It  is 
ordered  and  decreed  that  the  legal  title  should 
be  in  the  plaintiff,  and  that  defendants  are 
hereby  declared  trustees  f6r  the  benefit  of 
plaintiff,  and  ordered  to  convey  to  her,  by  deed, 
all  thete  right,  title,  and  dahn  hi  said  land.  It 
is  further  adjiidged  that  .the  effect  of  this 
judgment  shall  be  to  transfer  to  the  plaintiff 
and  her  heirs  the  legal  title  to  the  land  describ- 
ed to  be  held  by  her  in  the  plight,  condition, 
and  estate  as  though  the  conveyance  ordered 
was  in  fact  executed,  and  shall  bind  and  en- 
title the  parties  ordered  to  execute  or  to  ta]<:e 
benefit  of  the  conveyance  in  and  to  all  such- 
provisions,  conditions,  and  covenants  as  may  be 
adjudged  to  attend  the  conveyance,  in  the  stdne 
manner  and  to  the  same  extent  as  the  convey- 
ance would  if  the  same  were  executed  accord- 
ing to  the  order;  and  the  party  taking  benefit 
under  the  Judgment  may  have  the  same  redress 
at  law  on  account  of  the  matter  adjudged  as 
she  might  on  conveyance  if  the  same  had  been 
executed;  and  that  plaintiff  recover  costs. 
[Signed]  Norwood,  J."  Defendants  appealed. 
The  evidence  of  the  plahitiff  was  to  the  ef- 
fect that  she  married  Charles  Cunningham  in 
1888,  and  he  has  since  died,  intestate,  and 
without  issue,  and  the  defendants  are  his  heirs 
at  law;  she  bought  the  land  in  dispute  from 
one  Duclcworth,  and  paid  for  the  same  with 
money  alleged  to  be  her  own,  and  that,  through 
mistalce  or  through  a  ftaud  practiced  by  her 
husband,  the  deed  was  made  to  him,  instead 
of  to  her;  that  besides  the  money  she  used  in 
the  payment  for  the  land,  there  was  also 
other  personal  property  which  she  turned 
over  to  the  grantor,  Duckworth;  and  that 
the  same  was  sufilcient  to  pay  the  purchase 
price.  It  was  also  in  evidence  that  the 
plaintiff's  husband  spent  most  of  his  money 
on  himself.  "Albert  Waiters,  who  was 
head  waiter  at  the  Oakland  Heights  Hotel, 
saw  me  give  $30  to  my  husband  to  make 
the  last  payment  on  the  land.  The  last  time 
I  saw  Waiters  was  in  Asheville,  when  this 
deposition  [which  was  also  introduced  In 
evidence]  was  taken.  I  know  that  be  is 
gone  from  Asheville,  and  do  not  know 
where  he  is.  He  said  that  he  was  going 
North,  to  be  a  head  waiter  in  an  hotel.  I 
think  he  said  at  Cincinnati."  Defendants 
objected  to  the  plaintiff's  stating  what  Wait- 
ers said.  Objection  overruled,  and  defend- 
ants excepted.  Upon  the  plaintiff's  offering 
the  deposition,  objection  was  made  by  de- 
fendants, on  the  ground  that  plaintiff  had 
not  shown  that  Waiters  was  more  than  70 
miles  from  the  court,  and  that  he  is  out 
of  the  state.  Objection  overruled,  and  de- 
fendants excepted.  Thereupon  the  deposi- 
tion was  read,  giving  an  account  of  the  serv- 
ices rendered  by  the  plaintiff  and  deponent 
at  an  hotel  in  Asheville,  and  that  deponent 


paid  wages  to  plaintiff  In  the  presence  of 
her  husband,  without  objection  from  Urn, 
and  that  she  rejoiced  that  she  had  made  her 
last  payment  on  her  home.  A  number  of 
wttnesses  were  examined  for  die  plaintiff,  and 
for  the  defendants  also.  The  defendant  Jolin 
Cunningham,  the  brother  of  the  husband  o( 
plaintiff,  testified,  in  substance,  in  behalf  of 
defendants,  that  his  brother  was  a  stout 
man,  and  not  a  drinking  man,  and  earned 
money  for  himself,  and  to  the  same  effect 
was  the  testimony  of  other  witnesses.  The 
plaintiff  also  introduced  the  deed  from  Duck- 
worth and  wife  to  her  husband,  dated  De- 
cember 5,  1888.  Defendants  demurred  to 
the  evidence  of  the  plaintiff,  and  the  mo- 
tion was  overruled,  and  defendants  ex- 
cepted. 

At  the  conclusion  of  the  evidence,  the  de- 
fendants asked  the  court  to  charge  the  jury 
that,  according  to  all  the  evidence,  the  plain- 
tiff was  not  entitled  to  recover.  Refused, 
and  defendants  excepted.  Defendants,  in^ 
writing,  asked  the  court  to  charge  the  jury 
as  follows:  "(1)  That  the  husband  is  en- 
titled jure  mariti,  absolutely,  and  in  his  own 
right,  to  the  services  of  his  wife,  and  to  the 
fruits  of  her  industry,  whether  exerted  in 
his  own  affairs  or  in  those  of  a  stranger; 
and  that  if  Eliza  Cunningham  worked  as  a 
husband,  and  earned  wages,  the  said  wages 
belonged  to  and  were  the  property  of  her 
husband;  and  if  she  delivered  her  wages  to 
her  husband,  and  he  used  the  same  to  pay 
for  the  land,  and  took  title  to  himself,  the 
land  became  the  property  of  the  husband, 
and  plaintiff  cannot  maintain  this  action 
to  have  the  heirs  at  law  of  her  deceased 
husband  declared  trustees  of  the  legal  title 
for  her  benefit"  Refused,  and  defendants 
excepted.  "(2)  That  there  is  no  evidence 
competent  and  sufficient  to  go  to  the  jury 
that  the  husband  at  any  time  consented  that 
the  earnings  of  his  wife  should  be  her  own, 
and  constitute  her  separate  property."  Re- 
fused, and  defendants  excepted.  "(3)  That 
the  burden  is  on  the  plaintiff  to  prove  Iqr  a 
preponderance  of  testimony  that  her  hus- 
band agreed  that  her  earnings  should  be 
her  own  property,  and  constitute  her  sepa- 
rate estate,  and  that  no  evidence  has  been 
introduced  to  prove  such  agreement  and  con- 
sent." The  court  gave  the  instruction  as 
to  the  burden  of  proof,  but  declined  to  give 
the  instruction  "that  no  evidence  has  been 
introduced  to  prove  such  agreement  and 
consent,"  and  to  this  refusal  defendants  ex- 
cepted. "(4)  That  the  declarations  of  the 
husband  made  after  the  deed  was  executed 
to  him  are  incompetent  to  prove  any  agree- 
ment or  consent  on  his  part  that  his  wife 
should  have  her  earnings  as  her  own  prop- 
erty, or  that  she  is  the  rightful  owner  of 
the  land,  as  the  husband  could  have  pos- 
sessed title  to  the  land  only  by  deed  ex- 
ecuted according  to  law,  and  could  not  have 
charged  it  with  the  payment  to  his  wife  of  be*- 
earnings,  except  by  some  instrument  in  writing 
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signed  Ij  him.**  Befosed.  Defendants  ex- 
cepted. **(fi)  That  such  declarations  by  the 
husband  as  baye  been  testified  to  In  this  ac- 
tion are  not  sofflclent  to  repeal  the  presiunp* 
tlon  that  the  eamJogs  of  the  wife  belong  to 
htm,  or  to  proye  that  he  had  glyen  them  to 
her.**  Refused,  and  defendants  excepted. 
The  court,  after  Instructing  the  Jury  as  to  the 
burden  of  proof,  charged  tbem,  among  other 
things,  that,  according  to  all  the  eyldence  In 
the  case,  the  land  was  purchased  with  the 
eamtugs  of  the  wife,  the  plaintiff  In  the  action, 
and  her  daughter;  and  that.  If  the  jury  belleye 
the  eyldence,  they  should  find  that  the  land 
was  paid  for  with  the  earnings  of  the  plaintiff 
and  her  daughter.  Defendants  excepted.  The 
court  further  charged  the  luiy  that  If  they 
should  find  that  the  husb^d  consented  for  his 
wife  to  haye  her  earnings,  and  agreed*  to  take 
the  same,  and  apply  th^  to  the  purchase  mon- 
ey of  the  land,  and  thereupon  did  receiye  said 
earnings  from  her,  and  applied  the  same  to 
the  payment  of  the  purchase  money,  as  claim* 
ed  by  the  plaintUK,  they  should  answer  the 
first  Issue  "Yes."  Defendants  excepted  to  this 
Instruction,  on  tl^e  ground  that  it  was  an  er- 
roneous stateo^ient  of  the  law,  and  also  because 
there  was  no  evidence  to  support  It,  and  the 
same  was  therefore  inapplicable.  Verdict  for 
plaintiff.  Defendants  moy^  for  a  new  trial, 
for  errors  alleged  as  aboye  set  forth.  Motion 
•overrul^.    Judgment.    Appeal  by  defendants. 

Qeo.  A.  Shuf ord,  for  appellants. 

FUBCHBS,  J.  The  plaintiff,  who  was  a 
widow,  with  one  daughter,  14  or  15  years 
•old,  married  Oharles  Cunningham  some  time 
before  1888;  and,  after  the  marriage,  the 
plaintiff  purchased  a  yacant  lot  In  the  town 
of  Breyard,  from  Duckworth.  This  purr 
cbase  was  probably  by  parol,  as  no  bond  or 
written  contract  seems  to  be  mentioned* 
After  the  marriage  ot  Oharles  and  the  plainr 
tiff,  she  and'  her  daughter  worked  at  an 
hotel  In  Asheyllle,  for  which  the  plaintiff  re- 
^celyed  the  price  of  their  wages.  With  the 
money  thus  acquired,  and  by  other  qioaeySi 
4Uid  by  property  acquired  by  the  plaintiff, 
she  paid  Ducl^worth  for  the  lot,  upon  which 
there  haye  been  placed  some  improyements. 
These  improyements  seem  to  haye  been  paid 
for  by  the  labor  of  the  plaintiff  aod  that  of 
her  husband,  Oharles.  There  is  .^yldence 
tending  to  show  that  the  plaintiff  handed 
Charles  the  money  she  and  her  daughter 
liad  earned  in  Asheyille»  telling  him  at  the 
time  to  take  it  to  Duckworth*  to  finish  pay- 
ing him  for  the  landt  and  to  get  a  deed;  and 
she  testified  without  objection  that  ti^  land 
was  to  be  hers,  and  the  deed  was  to  be  made 
lo  her.  It  was  also  in  eyldence  that  Charles 
said  it  was  his  wife's  land;  that  she  had 
iMLid  for  it;  that  he  said  to  her  that  *'i^  is 
your  land,  and.  If  you  want  help  to  build  a 
bouse  OB.  It,  you  may  do  without  a  house." 

The  deposition  of  oi^e  Walters  was  Intro* 
-duoed  by  plaintiff,  which  tended  to  proye 
fthat  the  plaintiff  gaye  Oharles  the  moneiy 


earned  in  Asheyllle,  with  instructions  to  pay 
for  the  lot  with  it,  and  that  Charles  said  it 
was  his  wife's  property.  This ,  deposition 
was  objected  to,  upon  the  ground  that  plain- 
tiff had  failed  to  show  that  Waiters  was  out 
of  the  state,  or  resided  more  than  75  miles 
from  Breyard.  To  meet  this  objection,  the 
plaintiff  offered  testimony  to  the  effect  that 
Waiters'  family  liyed  in  Asheyllle;  that  his 
occupation  was  that  of  a  head  waiter  at  an 
hotel;  that,  two  weeks  before,  he  was  seen 
by  a  witness  on  board  the  train,  and  said  he 
was  going  to  New  York  to  act  as  head  wait- 
er in  an  hotel  there; '  and  that  he  had  not 
been  seen  In  Asheyllle  since.  Upon  this 
eyldence,  the  court  oyerruled  the  objection, 
allowed  the  deposition,  and  the  defendants 
excepted.  This  exception  cannot  be  sus- 
tained. There  was  eyldence  tending  to 
show  that  Waiters  was  not  In  the  state,  and, 
upon  this  eyldence,  it  became  a  question  for 
the  judge  to  detern^ine,  and  his  decision  is 
not  reyiewable  in  this  court 

Defendants  contended  that  the  earnings 
of  the  plaintiff  and  her  daughter  belonged 
to  the  husband,  Charles,  and  asked  the  court 
to  charge  the  jury  that,  If  they  found  from 
the  eyldence  that  the  lot  was  paid  for  by 
their  earnings,  the  plaintiff'  could  not  re- 
coyer.  .  The  court  declined  to  giye  this 
prayer,  and  the  defendants  excepted.  The 
Law  is  that  the  earnings  of  the  wife  belong 
to  the  husband.  Syme  y.  Riddle,  88  N.  O. 
463.  And,  while  this  Is  the  law,  the  prayer 
for  instructions,  as  a  whole,  was  erroneous. 
The  court  could  not  instruct  the  jury  that, 
if  they  found  that  the  lot  was  paid  for  with 
the  earnings  of  the  wife,  the  plaintiff  could 
not  recoyer,  as  there  was  eyldence  tending 
to  show  that  Oharles  treated  this  money  as 
that  of  the  wife  (Halrston  v.  Glenn,  120  N. 
O.  341,  27  S.  B.  82);  that  she  did  not  only 
earn  the  money,  but  she  collected  it,  and 
gaye  it  to  Charles,  with  instructions  to  pa^^ 
it  to  Duckworth,  for  the  land  lOie  bought 
from  him;  and  that  Oharles  took  the  mon- 
ey from  her,  under  these  instmctions,  and 
paid  .it  to  Duckwprth  for  the  land.  A  mar- 
ried woi^an  vfmy  btgr  and  hoIdJand,  and  her 
husband  may  be  her  agent  Bazemore  ▼• 
Mountain  (at  this  term)  28  8.  B.  17.  This 
eyldence,  and  the  eyldence  that  Charies 
said  it  was  his  wife's  money>  and  treated  it 
as  hers,  were  sufficient  to  entitle,  the  plain- 
tiff to  haye  the  question  submitted. to  the 
jury,  as  to  whether  Oharlea  had  not  agreed 
that  this  money  plaintiff  used  in  paying  for 
the  lot  should  he  her  money. 

There  is  no  intenrention  or  claim  of  cred- 
iters  in  this  casa  (Hiarles  died  intestate, 
leaying  no  issue  sullying,  him;,  and  this  is 
a  contest  between  his  widow*  the  plaintiff, 
and  his  brothers  and  sisters,  who  are  de- 
fendants. This  .bc^ng  so,  Charles  had  the 
right  to  giye  his  wife's  earnings  to  her,  or 
to  iHecognise  and  treat  her  as  the  owner  of 
her  own  earnings.^  Bairstoa  w*  Glenn,  su- 
pra. 
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The  Judge  being  at  liberty  to  disregard 
the  prayer  of  defendants  for  instructions, 
as  it  was  erroneous  in  part,  the  case  was 
left  without  exceptions,  except  the  one  we 
have  treated  as  to  the  deposition  of  Wait- 
ers. And,  while  the  charge  of  the  court  is 
not  as  complete  as  it  might  have  been  upon 
the  husband's  right  to  the  earnings  of  his 
wife,  we  fail  to  see  error  in  the  charge,  so 
far  as  It  was  given.  But,  if  there  had  been 
error,  we  could  not  have  considered  It,  as  it 
was  not  excepted  to.  State  v.  Blanlcenship, 
117  N.  C.  808,  28  S.  B..455,  and  cases  cited. 
And,  as  it  appears  to  us  that  substantial 
justice  has  been  done  between  the  parties, 
the  Judgment  must  be  affirmed. 


(121  N.  C.  857) 

WOBTH  V.  SIMMONS. 

(Supreme  Ck>art  of  North  Oarolina.     Dee.  21, 

1897.) 

Tax  Salb— Dbbd— Bdbdbn  or  Proof^Bjbctmbnt 
— Harxlbbs  Error— Advbrsb  Possbssion. 

1.  A  sheriff's  sale  of  land  in  1813,  for  taxes, 
conveyed  a  mere  color  of  title;  and  the  burden 
was  on  a  purchaser  at  the  tax  sale  to  show  that 
the  law  had  been  complied  with  in  making  the 
sale. 

2.  In  actions  of  ejectment,  the  plaintiff  must 
recover  upon  the  strength  of  nis  own  title. 

3.  When  deeds  offered  in  evidence,  and  reject- 
ed, were  again  offered  in  evidence  for  another 
purpose,  and  admitted,  the  error,  if  any,  in  their 
first  rejection,  is  cured. 

4.  It  is  not  error  to  reject  parol  evidence  offer- 
ed for  the  purpose  of  identifying  the  land  men- 
tioned in  an  original  bill  in  equity,  where  the  only 
description  of  tne  land  in  said  bOl  is  "thirty  three 
or  four  thousand  acres  of  land  situate  in  the 
county  Surry,  between  Bockford  and  the  Blue 
Bldge." 

5.  The  fact  that  one  claiming  a  large  tract 
under  a  deed  sold  and  conveyed  many  small 
tracts  within  its  boundary  is  insufficient  to  show 
adverse  possession. 

Appeal  from  sup^or  court,  Surry  county; 
Norwood,  Judge. 

Action  of  ejectment  by  J.  L.  Worth  against 
6.  Simmons.  Plaintiff  appeals  from  a  judg- 
ment of  nonsuit     Affirmed. 

Glenn  &  Manley  and  A.  B.  Holton,  for  ap- 
pellant Watson,  Buxton  &  Watson,  for  ap- 
pellee. 

rUBGHES,  J.  In  1795  and  1706  one  Goet- 
lib  Shober  took  out  grants  from  the  state 
covering  over  40,000  acres  of  land  lying  in 
Surry  county.  Soon  thereafter  he  sold  and 
conveyed  this  land  to  Thnothy  Pickering. 
In  the  year  181S  one  Wright  sold  the  same 
for  taxes,  and  one  James  McOraw  became 
the  purchaser,  and  Wright,  as  sheriff,  made 
him  a  deed  therefor.  Between  1818  and 
1836  McCraw  sold  and  conveyed  many  small 
tracts  contained  within  the  boundary  of  the 
deed  from  Wright,  sheriff,  to  him.  The  said 
McCraw  died,  Uitestate,  in  1836,  leaving,  him 
surviving,  William  McCraw,  Nancy  Boyer, 
wife  of  Stephen  Boyer,  Edmund  W.  McCraw, 
BUsabeth  Collett,  wife  of  David  Collett,  of 
lawful  age,  and  Paulina,  Sarah,  and  Jacob 


McCraw,  minors,  his  children  and  only  heirs 
at  Uiw.  In  March,  1837,  these  heirs  filed  an 
ex  parte  petition,  in  the  court  of  equity  of 
Surry  county,  to  sell  the  lands  of  their 
father,  James  McCraw.  In  said  petition  they 
say  "that  they  are  seised  and  possessed  as 
tenants  in  common  of  about  thirty  three  or 
four  thousand  acres  of  land  situate  In  the 
county  of  Surry,  between  Bockford  and  the 
Blue  Bidge;  that  said  lands  are  very  poor 
and  broken,  without  aqy  settlements  upon 
them;  that  very  little  of  said  lands  are,  in  the 
opinion  of  the  petitioners,  fit  for  cultivation; 
that  It  is  true  there  is  here  and  there  a  smaU 
piece  susceptible  of  Improvement"  Under 
this  petition,  the  clerk  and  master  was  ap- 
pointed a  commissioner,  with  power  to  sell 
the  land  publicly  or  privately,  and  under 
which  power  he  made  many  sales  of  small 
tracts,  which  he  reported  to  court,  and  they 
were  confirmed.  This  suit  was  transferred  to 
the  superior  court  docket,  and  remained 
there  until  1880,  during  which  time  various 
sales  and  orders  were  made  thereunder.  In 
1889,  the  plaintiff,  John  L.  Worth,  as  com- 
missioner, sold  the  residue  of  said  land,  and 
David  W.  Worth  became  the  purchaser;  and 
the  plaintiff  has  shice  become  the  owner  of 
whatever  estate  the  said  David  W.  acquired 
by  said  sale.  It  was  shown  that  the  boun- 
dary contained  in  the  deed  from  Wright 
sheriff,  to  James  McCraw*  covered  the  land 
in  controversy.  The  court  admitted  In  evi- 
dence the  grants  to  Shober,  the  deed  from 
Shober  to  Pickering,  the  deed  from  Wright 
sheriff,  to  James  McCraw,  the  deeds  made  by 
James  McCraw  to  small  tracts  claimed  to  be 
a  part  of  the  land  described  in  the  deed  of 
Wright,  sheriff,  the  petition  and  proceedings 
to  sell  the  land  for  partition  filed  in  March, 
1837,  and  referred  to  above.  The  plaintiff 
then  offered  In  evidence  sundry  deeds  made 
by  the  clerk  and  master  between  1837  and 
1892,  under  this  petition;  objected  to  by  de- 
fendant snd  excluded.  They  were  then  of- 
i  f ercd  for  the  purpose  of  showing  possession 
under  the  sheriff's  deed,  and  alloweu  for  that 
purpose.  The  plaintiff  then  proposed  to 
show  by  parol  evidence  that  the  land  in- 
tended to  be  described  in  the  bill  of  March, 
1837,  is  the  same  land  as  that  described  fn 
the  deed  of  Wright  sheriff;  objected  to  and 
excluded.  The  plaintiff  then  introduced  the 
amendment  made  to  the  original  bill  In  1892L 
He  then  offered  the  deed  from  him  as  com- 
missioner to  David  W.  Worth,  and  the  mesne 
conveyances  from  David  W.  to  the  plaintiff. 
He  also  offered  deeds  from  a  part  of  the 
heirs  at  law  of  James  McCraw  to  plalntlfC. 
Here  the  plaintiff  rested,  and,  upon  an  inti- 
mation from  the  court  that  he  had  not  made 
a  case,  submitted  to  a  judgment  of  nonsuit 
and  appealed. 

In  actions  of  ejectment  the  plaintiff  must 
recover  upon  the  strength  of  his  own  title. 
There  are  exceptions  to  this  general  rule,  but 
this  case  does  not  fall  within  these  excep- 
tions.   The  defendant  contends   that  there 
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are  two  fatal  defects  in  the  plalntifTs  title,— 
that  the  deed  from  Wright,  sheriff,  to  James 
HcGraw,  is  only  color  of  title,  and  that  there 
has  been  no  possession  shown  to  ripen  It  Ip- 
to  a  perfect  title;  and  that  the  description  in 
the  original  bill,  filed  March,  1887,  is  so  fatal- 
ly defective  as  not  to  support  any  sale  made 
thereunder.  There  are  bat  two  exceptions  to 
eTidence,--one  to  the  introduction  of  deeds 
made  by  the  derk  and  master,  not  to  the 
land  in  controvergy,  but  to  other  small  tracts 
contained  in  the  boundary  of  the  sheriff's 
deed.  But  they  were  offered  again  for  the 
purpose  of  showing  or  tending  to  show  pos- 
session of  the  land  in  dispute,  and  were  ad- 
mitted. So,  it  would  seem  that,  if  there  was 
anything  in  this  exception,  it  was  cured. 
And  the  other  exception  is  that  the  plaintiff 
"offered  parol  evidence  for  the  purpose*  of 
identifying  the  land  mentioned  in  the  orig- 
inal bill.'*  We  do  not  see  any  error  in  this 
ruling,  as  there  was  no  description  at  all  in 
the  bill  to  be  aided  by  parol.  But,  if  there 
had  been  error  in  this  ruling,  it  would  have 
been  harmless,  as  the  plaintiff's  title  was  de- 
fective, and  his  action  must  have  failed  on 
other  grounds. 

At  the  time  of  the  sale  by  Wright,  in  1813, 
the  sheriff  being  the  statutory  agent  of  the 
atate,  his  acts  are  strictly  construed.  And 
It  devolved  upon  the  purchaser  at  a  tax  sale 
to  show  that  the  law  had  been  complied  with 
in  making  the  sale.  Avery  v.  Rose,  15  N. 
G.  549,  and  cases  cited  under  this  case  in 
Womack's  Digest;  Hays  v.  Hunt,  85  N.  C. 
303.  This  continued  to  be  the  law,  with 
very  little  modification,  until  i887,  when  the 
legislature  changed  the  rule  of  presumptions. 
And  now  it  is  about  as  hard  to  defeat  a  tax 
title  as  it  was  before  to  establish  one.  Un- 
der the  law  as  it  stood  at  that  time,  the  deed 
from  Wright,  sheriff,  to  James  McOraw, 
without  other  evidence,  was  no  more  tbau 
color,  which  might  be  ripened  into  a  title  by 
open,  notorious,  and  continuous  possession  for 
seven  yean.  James  McCraw,  during  his  life, 
sold  off  and  conveyed  many  small  tracts  in- 
cluded within  the  boundary  of  the  sheriff's 
deed,  and  the  clerk  and  master  also  sold  and 
conveyed  many  small  tracts  under  the  pro- 
ceedings upon  the  bill  filed  in  1837,  and  this, 
the  plaintiff  claims,  is  evidence  tending  to 
prove  possession.  But  this  is  not  so.  Pos- 
session means  some  one  on  the  land,  exer- 
cising the  rights  of  dominion  and  ownership 
over  the  same,— some  one  who  is  liable  to  be 
sued  in  ejectment  by  the  owner.  If  McCraw 
had  leased  this  land  to  a  tenant,  though  he 
only  occupied  an  acre,  his  possession,  in 
law,  would  liave  extended  to  the  boundaries 
contained  in  the  deed.  The  only  ground 
for  claiming  that  the  purchaser's  possession 
Is  that  of  the  grantor  is  that  the  purchaser 
claims  his  title  under  the  grantor,  but  this 
will  not  do  for  two  reasons:  First,  that,  whUe 
lie  derives  his  title  from  the  grantor,  he  does 
not  hold  possession  under  the  grantor,  nor 
4]oes  he  owe  any  duty  to  the  grantor,  bat 
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holds  possession  in  his  own  right;  and,  sec- 
ond, for  the  reason  that  his  possession  is  re- 
stricted to  the  boundaries  contained  in  his 
own  deed.  It  must  therefore  follow  that 
these  deeds,  and  the  possession  of  the  pur- 
chasers holding  under  theUr  deeds,  afford  no 
evidence  of  possession  of  land  not  included 
in  their  deeds.  Although  Wright's  deed  was 
made  in  1813,  it  is  no  better  or  more  effective 
now  than  it  was  when  it  was  made,  as  it  has 
not  been  aided  by  possession.  Huneycutt  v. 
Brooks,  116  N.  C.  788,  21  S.  B.  558.  But  the 
facts  in  Ruffln  v.  Ov«:by,  106  N.  a  78,  11  S. 
B.  251,  are  so  nearly  identical  with  the  facts 
in  this  case  that  we  feel  we  have  taken 
more  time  in  discussing  this  case  than  we 
should  have  done.  Ruffln  v.  Overlay,  is  de- 
cisive of  this  case.  There  is  no  error,  and 
the  Judgment  of  the  court  below  Is  affirmed. 


(61  S.  C.  247) 
8TATB  V.  OBOSBY. 
(Supxeme  Oourt  of  South  Garollmu    Jan.  8, 
1888.) 

Constitutional  Law— Titls  of  Act— Labobnt— 
jurisdiotion. 

1.  Act  Dee.  20,  1898,  entitled  *'An  act  to  limit 
the  punishment  of  persons  convicted  of"  certain 
misaemeanors,  *'8o  as  to  include  *  *  *  lar- 
ceny of  live  stock.  ♦  ♦  •  when  not  over  the 
value  of  twenty  dollars,"  provides,  in  the  body 
of  the  act,  that  the  panishment  shall  be  inflicted 
'^hen  the  value  of  such  property  ♦  •  ♦  sto- 
len ♦•  •  does  not  exceed  five  dollars." 
Held,  that  the  act  is  hi  conflict  with  Const  art  2, 
§  20,  providing  that  every  act  shall  relate  to  but 
one  subject,  to  be  ezuressed  in  the  title. 

2.  Act  Dec.  20,  1896,  p.  411,  providing,  in  the 
title,  for  ponishinent  of  larceny  of  live  stock  of 
"over  the  value  of  twenty  dollars,"  which  con- 
tains, in  the  body  of  the  act,  **when  the  value 
of  such  property  •  •  •  stolen  does  not  exceed 
five  dollars,"  is  not  rendered  constitutional  by 
the  fact  that  O.  Code,  §  14,  uses  the  words  '*flve 
dollars,"  and  purports  to  be  an  exact  reproduction 
of  Act  Dec.  20, 1898,  p.  411;  for  the  reason  that 
in  Act  1880,  p.  296^  providing  for  a  commission- 
er to  revise  the  statute  law  of  the  state,  there 
was  a  proviso  that  no  amendment  in  the  statute 
or  common  law  as  the  same  then  existed  should 
be  made,  or  contained  in  the  report,  and  the  re- 
port was  never  ratified  as  an  act 

8.  The  court  of  general  sessions  has  jurisdic- 
tion of  an  indictment  for  the  larceny  of  property 
where  the  value  thereof  is  less  than  five  dollars, 
under  Oonst  1896,  art  5,  §  18,  providing  that 
said  court  shall  have  jurisdiction  in  aU  crimi- 
nal cases  except  those  In  which  exclusive  juris- 
diction is  given  to  the  inferior  courts,  and  shall 
have  concurrent  jurisdiction  as  well  as  appellate 
jurisdiction  from  the  inferior  courts  in  aU  caaes 
of  larceny. 

Appeal  from  general  sessions  circuit  court 
of  Colleton  county;  D.  A  Townsend,  Judge. 

Action  by  the  state  of  South  Carolins 
against  George  Crosby.  The  defendant  was 
convicted  of  larceny,  and  he  appeals.  Af- 
firmed. 

GrifiEin  &  Padgett,  for  appellant  O.  Dun- 
can Bellinger,  for  the  State. 

GABY,  J.  The  appellant  was  indicted, 
tried,  convicted,  and  sentenced  for  the  iar< 
ceny  of  certain  live  stock,  to  wit;  one  bog. 
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of  tbe  alleged  ralue  of  eight  doUan.  The 
only  question  presented  by  the  exception  is 
whether  there  was  error,  on  the  part  of  the 
presiding  judge,  in  refusing  to  charge  the 
Jury  that  the  coiurt  of  general  sessions  did 
not  liaye  Jurisdiction  of  the  case  unless  the 
property  alleged  to  have  been  stolen  was 
above  the  value  of  five  dollars.  The  deter- 
mination of  this  question  involyes  a  con- 
struction of  the  statute  law  upon  the  sub- 
ject of  the  larceny  of  live  stock  and  the  pro- 
Yisions  of  the  constitution  of  1895  relative 
to  larcMiy.  Section  146  of  the  Criminal 
Ck>de  is  as  follows:  "Any  person  found 
guilty  of  the  larceny  of  any  horse  •  •  • 
or  any  other  live  stock  sliall  suffer  imprison- 
ment in  the  state  penitentiary  at  hard  labor 
for  a  period  of  not  less  than  one  year,  nor 
more  than  ten  years,  and  such  fine  as  the 
court,  in  its  discretion,  may  see  fit  to  im- 
pose." On  the  24th  of  December,  1802,  a 
statute  was  enacted  as  follows:  "An  act  to 
limit  the  punishment  of  persons  convicted 
of  the  following  misdemeanors,  namely: 
Carrying  concealed  weapons,  selling  prop- 
erty under  lien  when  the  property  does  not 
exceed  $20  in  value,  malicious  trespass,  ma- 
licious mischief,  disturbing  religious  meet- 
ings, and  riots  when  no  weapons  are  actu- 
ally used  or  wounds  Inflicted.  Section  1. 
Be  it  enacted,"  etc  "That  on  and  after  the 
passage  of  this  act,  any  person  upon  con- 
viction of  any  one  of  the  following  named 
misdemeanors,  shall  be  subject  and  liable 
for  each  offense,  to  a  fine  not  to  exceed  one 
hundred  dollars,  or  to  imprisonment  for  a 
term  not  exceeding  thirty  days,  to  wit:, 
Carrying  concealed  about  the  person  any 
deadly  weapon,"  etc  The  second  section  of 
said  act  provides  for  a  repeal  of  all  acts  in- 
consistent with  it  On  the  20th  of  Decem- 
ber, 1893,  another  statute  was  enacted,  as 
follows:  "An  act  to  amend  section  one  of 
an  act  entitled:  'An  act  to  limit  the  punish- 
ment of  persons  convicted  of  the  following 
misdemeanors,  namely:  Carrying  concealed 
weapons,'"  etc.,  "so  as  to  include  in  said 
section  larceny  of  live  stock,"  etc.,  "when 
not  over  the  value  of  twenty  dollars."  The 
body  of  this  act  provides  for  punishment 
"when  the  value  of  such  property,  so  dis- 
posed of  stolen  or  obtained  respectively, 
does  not  exceed  five  dollars."  It  also  con- 
tains the  usual  repealing  clause.  On  the 
4th  of  January,  1894,  an  act  was  passed,  as 
follows:  "An  act  to  limit  the  punishment  of 
persons  convicted  of  obtaining  property  less 
than  twenty  dollars  by  false  pretenses." 
The  punishment  prescribed  by  this  act  was 
not  to  exceed  $100  fine  or  imprisonment  not 
exceeding  80  days.  On  the  5th  of  January, 
1895,  the  following  statute  was  enacted: 
"An  act  to  amend  section  one  of  an  act  en- 
titled: 'An  act  to  limit  the  punishment  of 
persons  convicted  of  the  following  misde- 
meanors, namely:  Carrying  concealed  weap- 
ons,' "  etc.,  "so  as  to  hidude  in  said  section 
obtaining   property    under   false   pretenses 


when  not  over  the  value  of  twenty  dollan. 
Section  L  Be  it  enacted,"  etc,  "that  an  act 
entitled  'An  act,'  *'  etc,  "be,  and  the  same  is 
hereby,  amended  In  the  16th  line  of  section 
one  thereof,  by  Inaerting  after  the  word 
'lien'  so  that  said  section  shall  read  as  fol- 
lows," etc  In  this  act  no  mention  is  made 
of  the  larceny  of  live  stock,  and  it  contains 
the  usual  repealing  clause.  The  constita- 
tlons  of  1868  and  1895  both  contain  the  pro- 
vision that  every  act  or  resolution  bavtng 
the  force  of  law  shall  relate  to  but  one  snb- 
Ject,  and  that  shall  be  expressed  in  the  title. 

The  act  of  December  20,  1893,  herebibe- 
fore  mentioned,  did  not  conform  to -this  re- 
quirement; as  the  title  mentioned  "twenty 
dollars^"  and  the  body  of  the  act  stated  "five 
dollars."  It  was  therefore  null  and  void. 
Counsel  for  appellant  seeks  to  avoid  this 
difficulty  by  contending  that  the  Criminal 
Code,  in  section  14,  uses  tbe  word  "five," 
and  is  an  exact  reprodnction  of  the  act  of 
1803  (page  411).  In  the  act  of  1889  (page 
296),  providing  for  a  commissioner  to  revise 
the  statute  law  of  the  state,  there  was  a  pro- 
viso that  no  amendment  in  the  statute  or 
common  law,  as  the  same  then  existed, 
should  be  made  or  contained  in  hia  report 
Furthermore,  the  report  of  the  commission- 
er was  approved,  but  was  not  ratified  as  an 
act.  Therefore  the  existing  law  was  not 
changed.  Act  1891,  p.  1054;  Act  1891,  p. 
602. 

Having  reached  this  conclusion,  we  fail  to 
find  in  the  other  acts  anything  sustahilng 
the    appellant's    exceptions,     which    must 
therefore  be  overruled.    Indeed,  the  act  of 
January   6,    1895,    hereinbefore   mentioned, 
seems  to  indicate  that  the  legislature  re- 
garded the  act  of  December  20,  1893,  as  a 
nullity,  by  disregarding  its  provisions.    The 
eighteenth  section  of  article  5  of  the  consti- 
tution of  X895  settles  this  question  beyond 
all  doubt    It  is  as  follows:    "The  court  of 
general  sessions  shall  have  Jurisdiction  in 
all   criminal   cases  except   those   cases  in 
which  exclusive  Jurisdiction  shall  be  given 
to  Inferior  courts,  and  in  these  it  shall  have 
appellate  Jurisdiction.    It  shall   also   have 
concurrent  Jurisdiction  with,  as  well  as  ap- 
pellate Jurisdiction  from,  the  inferior  courts, 
in  all  cases  of  riot,  assault  and  battery,  and 
larceny.     ♦     •     •"     It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  drcuit 
court  be  affirmed. 

(61  a.  C.  250) 

DBS   PORTfiS   V.   HUNTER.     HUNTER   v. 
RUFF.     GAILLARD  et  aL  v.  8AMB. 

(Supreme  Court  U,  South  Carollnai     Nov.   22, 

1897.) 

CSRTfOBJLRI— RDLM  tO  SBOW  CaUSB— -CaSBS  DS- 
CIDBD  ON  APPSAL.    . 

Where  a  cause  hss  been  decided  in  tbe  su- 
preme court,  and  a  petition  for  rehearing  has 
been  denied,  and  as  order  of  remittitur  has  been 
entered,  whereby  the  supreme  court  has  lost  pn- 
risdicUon  theireof,  a  writ  of  oertiomri  to  bnng 
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ap  the  iceord  to  ivHew  the  caee  wfll  not  he 
granted;  there  hcing  no  allegation  that  any  por- 
tion of  the  reoozd  was  mUrnng  when  the  eaoae 
was  detennined. 

Gertiorari  Ifj  Riduund  B.  Des  Portea  and  oth- 
en  against  Qjrroa  WUUam  Hunter  and.  anoth- 
er, prayiiig  that  the  recoEda  in  the  caeea  of 
Dea  Fortes  r.  Hunter,  Hunter  v.  Bujff,  and 
GaiUard  et  aL  t.  Buff  may  he  brought  taito 
court    Denied. 

*To  the  Justices  of  the  Supreme  Court  of  the 
State  of  South  Carolina:  The  petitioners 
would  respectfully  show:  That  Cyrus  Wil- 
liam Hunter  at  the  present  time  is  not,  and  at 
the  times  hereinafter  mentioned  was  not,  a 
resident  of  the  state  of  South  Carolina,  but  a 
resident  of  the  town  of  Jenestepe,  in  the  re- 
public of  Nicaragua,  Central  America,  where 
he  now  resides,  and -that  in  the  matters  and 
things  hereinafter  mentioned  in  the  proceed- 
ings of  Des  Fortes  ▼.  Hunter  he  has  never 
been  brought  within  the  jurisdiction  of  the 
courts  of  this  state;  and  that  he,  the  said  Cy- 
rus William  Hunter,  has  never  waived  his 
right  to  object  to  the  Jurisdiction,  nor  has  he 
made  any  general  appearance  in  said  proceed- 
ings of  Des  Fortes  v.  Hunter,  but  has  always 
objected  to  the  same,  and  does  now  malce  a 
sx)ecial  appearance  only  for  the  purpose  of 
this  motion  and  objections  only,  and  reserves 
to  himself  all  his  rights.  That  the  said  Dr. 
Cyrus  William  Hunter  was  the  son  of  Mrs. 
Anna  F.  Hunter,  who  departed  this  life  tes- 
tate, near  the  town  of  Ridgeway,  in  the  coun- 
ty above  named,  on  the day  of , 

1887.  That,  after  divers  trusts  and  duties  in 
said  wHl,  enjohied  upon  her  executors  in  and 
before  and  about  the  disposition  of  the  va- 
rious items  of  real  and  personal  property 
therein  mentioned,  and  the  payment  of  the 
debts,  etc.,  she  did  nominate  and  appoint,  as 
one  of  her  executors,  your  petitioner  John  R. 
Thomas,  who,  on  the  17th  day  of  November, 
1887,  duly  probated  the  will  of  the  said  Anna 
F.  Hunter  in  the  office  of  the  Judge  of  probate 
for  Fairfield  county,  and  became  properly 
qualified  by  law  to  execute  and  administer  the 
said  estate.  That  subsequently  to  the  pro- 
bate of  the  said  will  as  aforesaid,  and  within 
a  short  time  after  the  death  of  the  said  Mrs. 
Anna  F.  Hunter,  your  petitioner  is  informed 
that  Richard  S.  Des  Fortes,  then  a  resident 
of  the  town  of  Ridgeway,  of  the  said  county 
of  Fairfield,  which  said  town  of  Ridgeway 
is  about  twelve  miles  distant  ftom  the  county 
seat  of  said  county,  to  wit,  the  town  of  Winns- 
boro,  did  attempt  to  commence  an  action 
against  the  said  Cyrus  William  Hunter  on  al- 
leged service  by  publication,  and  on  alleged 
attachment  of  the  alleged  property  of  Dr.  Cy- 
rus William  Hunter,  by  proceeding  against 
blm  as  a  nonresident,  and  did  obtain  a  Judg- 
ment by  default  against  the  said  Cyrus  Wil- 
liam Hunter,  and  did  proceed  to  sell  and  dis- 
pose of,  under  the  said  alleged  Judgment,  the 
land  described  in  the  sheriffs  deed  to  Mr.  A. 
F.  Ruff.  That  there  was  no  entry  upon  nor 
seizure  of  the  said  lands  by  the  sheriff  of 


Fairfield  eounty  on  the  day  of  the  alleged  at- 
tachment of  the  alleged  real  estate,  and  that 
said  28th  day  of  December,  1887,  he  had  the 
possession  and  control  in  his  hands,  as  said 
executor,  etc.,  of  the  said  land,  and  ^at  no 
service  or  attempted  service  was  made  upon 
your  petitioner,  nor  any  paper  served  upon 
hhn,  nor  left  with  him  nor  for  him,  upon  said 
27th  day  of  December,  1887,  before  nor  alnce^ 
in  any  alleged  suit  of  Des  Fortes  v.  Hunter. 
But  he  is  informed,  and  verily  believes,  that 
there  was  no  service  attempted  upon  hhn  nor 
upon  said  land,  but  that  the  sheriff,  hi  his 
said  ofilce  of  sheriff,  tn  the  court  house,  in 
the  town  of  Winnsboro,  distant  from  said  land 
about  twelve  miles,  did  write  out  said, alleg- 
ed attachment,  and  make  upon  the  back  of 
said  writ  the  said  alleged  return,  and  did 
not  leave  said  ofiice  of  sheriff,  and  there 
was  no  attempt  made  to  find  out  who  was 
in  possession  of  said  tract;  and  he  Is  in- 
formed, and  verily  believes,  and  so  says,  that 
no  'questions  were  asked  about  said  pos- 
session, custody,  or  control,  but,  under  the 
direction  of  the  plaintifTs  attorney,  he,  on  the 
said  28th  day  of  December,  1887,  signed  said 
return.  That  said  proceedings  were  the  only 
alleged  attachment  attempted  to  obtain  Juris- 
diction against  the  said  nonresident,  Cyrus 
William  Hunter.  That  said  land  was  put  up 
and  sold  under  said  alleged  Judgment,  and  bid 
In  by  Mr.  J.  B.  McDonald,  who  subsequently 
'transferred  the  bid  to  Mr.  A.  F.  Ruff,  in 
whose  name,  as  purchaser,  the  deed  was 
made.'  That  no  possession,  dominion,  or  con- 
trol as  said  executor  was  ever  taken  f^m 
your  petitioner  J.  B.  Thomas  until  after  the 
alleged  sale  under  said  Judgment  That,  aft- 
er due  notice  for  the  purpose,  served  upon  the 
plaintiff,  R.  8.  Des  Fortes,  and  upon  the  pur- 
chaser, A.  F.  Ruff,  and  a  special  appearance 
for  the  same  only,  a  motion  to  vacate  the 
Judgment  came  on  to  be  heard  before  Judge 
T.  B.  Fraser,  at  an  extra  term  of  court  for 
Fairfield  county,  held  on  the  28d  day  of  No- 
vember, 1891;  and  that,  after  hearing  the  ar- 
guments of  Bifr.  Obear  and  Messrs.  McDonald 
&  Douglas  for  Mr.  Des  Fortes,  the  plaintiff, 
and  Mr.  Ruff,  the  purchaser,  the  Judge  reserv- 
ed his  decision  until  the  8d  day  of  December, 
1891,  under  which  date  his  honor  signed  his 
decree,  which,  after  reciting,  among  other 
things,  that  *this  order  does  not  set  aside  the 
attachment,  or  the  service  of  the  attachment 
or  the  sale,  nor  dismiss  the  complaint,  as 
these  matters  are  not  properly  before  me,' 
says,  *It  Is  ordered  and  adjudged  that  the 
Judgment  and  execution  above  referred  to  be 
set  aside  for  want  of  Jurisdiction,  and  that  the 
plaintiff  have  leave  to  proceed  as  he  may  be 
advised.'  That  no  further  proceedings  in 
said  proceeding  have  ever  b^en  taken  by  the 
plaintiff,  but  that  he  was  paid  by  the  alleged 
sale  of  said  land,  and  that  his  execution  has 
been  marked  'Satisfied.'  Nor  did  the  said  Des 
Fortes  or  Ruff  appeal  from  said  order.  That 
a  copy  of  said  decree  is  hereto  attached. 
That  he  is  informed  that,  in  obiter  dlctutr 
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the  Judge  does  saj  that,  beyond  fornishlng  an 
affidavit,  Ruff  was  not  made  a  party;  where- 
as, In  fact  and  in  truth,  he  was  made  a  party, 
and  the  record  so  declares,  and  he  did  appear 
by  counsel.  And,  further  alleging,  your  peti- 
tioners say,  whether  or  not  Ruff  was  or  was 
not  a  party  concerned  the  effect  of  said  order 
only,  and  could  not  enter  into  the  issues  on 
the  said  proceedings  to  set  aside  the  judgment 
and  execution  under  the  said  proceedings  of 
Des  Portes  v.  Hunter.  That,  after  the  order 
of  Judge  Eraser  was  duly  entered,  and  no  ap- 
peal was  taken  therefrom,  the  said  Dr.  Cyrus 
William  Hunter,  for  a  raluable  consideration, 
did,  by  his  duly-authorized  agent,  empowered 
under  his  hand  and  seal,  according  to  the  law 
of  South  Carolina,  convey,  grant,  bargain,  and 
sell  to  Henry  A.  GaiUard  and  Osmond  W. 
Buchanan,  their  heirs,  forever,  in  fee,  one- 
half  of  the  said  land,  by  metes  and  bounds. 
That  said  Judgment  above  mentioned  against 
Cyrus  William  Hunter  was  void  for  lacl^  of 
Jurisdiction,  and  there  was  no  service  of  any 
summons,  nor  was  there  any  attachment,  nor 
any  matters  by  which  any  Jurisdiction  was 
acquired  by  the  alleged  void  attachment  pro- 
ceedings, against  the  property  In  the  posses- 
sion of  or  under  the  control  of  your  petitioner 
John  R.  Thomas  as  executor,  before  his  duties 
concerning  the  estate  had  fairly  commenced,, 
before  he  had  discharged  his  duty  with  refer- 
ence to  said  land  as  said  executor,  and  before 
he  had  been  ordered  by  the  Judge  of  probate 
to  malce  distribution,  and  turn  over  to  the  dev- 
isees and  legatees  the  property  as  required, 
and  before  any  assent  had  been  given  to  said 
distribution,  and  without  any  entry  upon  the 
said  land,  or  service  upon  your  petitioner. 
That  the  last  place  of  residence  of  Cyrus  Wil- 
liam Hunter  in  this  state  was  at  Ridgeway, 
in  the  county  of  Fairfield,  and  that  his  resi- 
dence at  such  place  ceased  upon  his  departure 
in  the  year  187- ;  and  that  at  such  time  and 
place,  and  for  many  years  since  the  said 
year,  Richard  S.  Des  Portes  and  A.  F.  Ruff 
continued  to  do  business  at  said  town  of 
Ridgeway.  That  the  record  in  this  matter 
will  disclose  that  there  was  no  Jurisdiction 
over  any  person  or  subject-matter  in  the 
court  at  the  time  of  said  alleged  Judgment, 
nor  was  there  any  dominion,  control,  or  pos- 
session of  said  property  in  the  court  at  the 
time  of  said  alleged  attachment;  and  he  is 
informed  by  the  certificate  of  the  clerk  of 
court,  hereto  attached,  that  no  entry  of  any 
such  alleged  attachment  or  levy  or  execution 
has  been  made  in  the  books  of  record  of  at- 
tachments and  levies  in  the  office  of  said 
clerk  of  court  for  Fairfield,  nor  has  he  been 
able  to  find  one  recorded  in  any  other  book 
of  the  said  office.  And  that  the  said  alleged 
purchase  by  Mr.  A.  F.  Ruff  of  said  land  was 
a  void  purchase  under  a  void  Judgment,  the 
court  never  having  had  any  Jurisdiction,  and 
therefore  Mr.  Ruff  could  not  properly  be  the 
purchaser,  in  contemplation  of  section  156  of 
the  Code,  which  says:  *But  the  title  to  prop- 
erty sold  under  such  Judgment  [meaning,  of 


course,  a  valid  Judgment]  to  a  purchaser  in 
good  faith  shall  not  be  affected  thereby.* 
That  said  alleged  land  is  unlawfully  withheld 
from  your  petitioners  under  the  claim  of  said 
alleged  Judgment,  and  your  petitioners  are 
deprived  of  their  said  property  without  due 
process  of  law,  and  a^ralnst  the  law  of  the 
land,  and  in  direct  vloUitioii  of  the  fourteetith 
amendment  of  the  United  States  constitution. 
Wherefore  It  is  submitted  that,  unless  relief 
be  given  now,  in  the  discretion  of  the  court, 
as  provided  by  the  constitution  of  1885,  great 
Injustice,  harm,  and  injury  will  result  to  these 
petitioners.  That  the  said  act,  or  so  much 
thereof  (being  a  part  of  section  166  of  the 
Code)  as  refers  to  a  purchaser  in  good  faith, 
and  its  construction  herein,  by  which  the  said 
A.  F.  Ruff  Is  allowed  to  keep  said  property,  it 
is  respectfully  submitted,  is  unconstltutloiial, 
null,  and  void,  as  applied  to  the  sale  made  un- 
der these  circumstances.  When  the  court  has 
neither  Jurisdiction  of  the  person  nor  the  sub- 
ject-matter of  defendant,  and  undertakes  to 
render  Judgment  against  him,  even  for  costs, 
the  said  Cyrus  William  Hunter,  in  whose  be- 
half this  petition  is  presented,  not  having  been 
within  the  Jurisdiction,  and  not  having  been 
served,  nor  any  property  of  his  having  been 
attached  or  placed  under  the  power  and  do- 
minion of  the  court,  as  required  by  law,  and . 
the  said  Hunter  not  having  waived  at  any 
time  his  right  to  object  to  the  Jurisdiction  of 
the  court,  and  claiming  his  guaranties  under 
the  federal  constitution,  and  the  same  not 
having  been  done  for  a  public  purpose,  nor  for 
any  wrong  committed  on  the  part  of  Hunter, 
such  Judgment  has  the  effect  of  taking  the 
property  of  Hunter,  and  giving  the  same  over 
to  A.  F.  Ruff,  without  his  consent,  and 
against  his  wilL  That  it  Is  respectfully  sub- 
mitted that  this  law,  compelling  claimant 
Hunter  to  resort  to  an  action  on  a  bond,  as 
the  policy  of  the  law,  and  not  to  sue  for  the 
particular  property  so  taken  from  him  by  these 
void  proceedings,  is  contrary  to  the  four- 
teenth amendment  to  the  United  States  con- 
stitution, and  amounts  to  the  taking  of  prop- 
erty without  due  process  of  law.  That  this 
law,  and  the  construction  given  to  section  156 
of  the  Code,  impairs  the  obligations  of  a  con- 
tract, whereby  this  property  was  held  by  the 
petitioner  Hunter;  and  that  by  that  law,  as 
expressed  before  the  decision  of  the  court  in 
this  matter,  such  Invalid  provision  was  not 
construed  as  binding  on  the  unserved  owner 
of  property,  or  as  giving  It  to  any  alleged  bona 
fide  holder.  And  your  petitioner  begs  to 
show  that  such  land  is  held  subject  to  the 
law  and  such  provisions,  and  Its  construction 
now  invoked  against  your  petitk>ner  for  the 
land  so  Illegally  sold  to  Ruff  Is  obnoxlotiiB  to 
the  United  States  constitution  prohibiting  tbe 
impairment  of  the  obligation  of  contracts. 
That  your  petitioners  respectfully  request  and 
beg  of  your  honorable  court  that  they  may  be 
allowed  to  exhibit  to  your  honors  the  record 
in  this  case,  which  not  merely  shows,  but 
shows  afiirmatively,  that,  If  its  decisions  are 
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allowed  to  stand,  they  have  the  eftect  of  tak- 
ing that  property  away  from  your  petitioners, 
in  violation  of  the  amendments  already  cited, 
whereby  great  injury  has  resulted,  If  acqui- 
esced in  by  this  court  Further  petitioning, 
they  would  say  that  your  petitioners  have  not 
been  guilty  of  any  laches  or  delay,  and  that 
this  matter  is  meritorious,  and  requires  only 
the  examination  by  the  court  to  see  that  the 
matters  herein  stated  are  true.  That  no  harm 
can  result  by  the  granting  of  this  petition,  in- 
asmuch as  Mr.  RuflE  has  not  had  his  premises 
talcen  away  from  him,  and  the  said  Dr.  Gyrus 
William  Hunter  and  Messrs.  QaiUard  and 
Buchanan  are  not  in  possession.  That  there 
is  now  no  other  remedy  left  to  your  petitioners 
to  avoid  the  sacrifice  of  their  property, 
through  no  default  of  theirs,  save  by  these 
proceedings,  and  these  proceedings  alone. 
And,  as  a  last  resort,  they  humbly  pray  the 
privilege  and  right  granted  by  the  constitu- 
tion of  the  United  States,  and  now,  for  this 
purpose  only,  they  aslc  the  examination  of  this 
record  by  a  writ  of  certiorari.  Out  of  abun- 
dance of  caution,  Mr.  R.  8.  Des  Portes  has 
been  made  a  party,  although  the  record  shows 
that  he  has  been  paid,  and  his  execution 
marlced  'Satisfied,'  of  date  15th  November, 
1888,  and  although  he  was  admittedly  a  party 
to  the  proceedings  before  Judge  Fraser, 
wherein  said  alleged  Judgment  and  execution 
were  set  aside,  and  did  not  appeal  from  same. 
And  your  petitioners  will  ever  pray,  etc.  J. 
R.  Thomas,  O.  W.  Buchanan,  H.  V.  Gaillard, 
and  Cyrus  Wm.  Hunter." 

McIVBR,  G.  J.  This  was  a  petition,  entitl- 
ed as  above,  addressed  to  this  court  in  the  ex- 
ercise of  its  original  Jurisdiction,  which  ap- 
pears to  be  signed  by  J.  R.  Thomas,  O.  W. 
Buchanan,  H.  V.  Gaillard,  and  Gyms  William 
Hunter,  and  also  by  Ragsdale  &  Ragsdale  as 
attorneys  for  petitioners,  praying  that  a  writ 
of  certiorari  may  be  issued,  requiring  that 
the  record  in  the  cases  mentioned  in  the 
title  may  be  brought  before  this  court,  in 
order  that  certain  alleged  errors  in  the  de- 
cision of  this  court  rendered  on  the  16th 
day  of  July,  1896  (25  S.  B.  65),  which  it 
is  claimed  said  record  will  disclose,  may  be 
corrected.  The  only  papers  which  were  sub- 
mitted to  us  at  the  hearing  of  this  applica- 
tion were  the  petition,  a  copy  of  which 
should  be  incorporated  in  the  report  of  this 
case,  and  a  draft  of  a  proposed  order  re- 
quiring Richard  S.  Des  Portes  and  A  F.  Ruff 
"to  show  cause  at  the  next  ensuing  term  of 
this  court,  upon,  the  call  of  the  calendar 
for  the  Sixth  circuit,  why  the  writ  of  cer- 
tiorari should  not  issue  to  the  clerlsi  of  court 
for  Fairfield  county,  requiring  the  said  clerk 
to  certify  the  records  in  the  above-stated 
causes  agreeably  to  the  prayer  of  the  said 
petition,  and  for  such  other  and  further  re- 
lief as  to  the  court  may  seem  Just"  On 
hearing  the  petition  and  the  motion  for  a 
rule  to  show  cause,  an  order  was  entered 
on  the  8th  day  of  June,  1897,  refusing  the 


motion,  and  stating  that  the  reasons  for  the 
conclusion  reached  by  the  court  would  be 
stated  in  an  opinion  thereafter  to  be  filed. 
These  reasons  we  now  propose  to  state. 

Ordinarily  a  motion  for  a  rule  to  show 
cause  is  very  much  a  matter  of  course,— 
only  requiring  such  a  prima  facie  showing 
as  is  sufficient  to  show  that  there  may  be 
merit  in  the  application.  But,  this  applica- 
tion being  of  a  very  unusual  character,  this 
court  felt  it  to  be  their  duty  to  look  into 
the  records  of  this  court  in  the  cases  to 
which  the  petition  refers,  before  taking  any 
action  in  the  matter.  These  records  show 
that  the  two  cases  were  actions  for  the  re- 
covery of  real  estate,  both  depending  upon, 
practically,  the  same  facts,  and  involving 
the  same  principles  of  law;  and,  a  Jury  trial 
being  waived,  they  were  both  heard  and 
determined  by  his  honor.  Judge  Aldrich, 
who,  in  an  elaborate  decree,  rendered  Judg- 
ment in  favor  of  the  plaintiffs  in  both  of 
said  cases.  From  these  Judgments  the  de- 
fendant A  F.  Ruff  appealed,  and  this  court, 
after  full  and  careful  consideration,  render- 
ed its  unanimous  decision  "that  the  Judg- 
ment of  the  circuit  court  in  each  of  the 
cases  mentioned  in  the  title  of  this  opinion 
be  reversed,  and  that  the  complaints  in  each 
of  said  cases  be  dismissed."  See  Hunter 
V.  Ruff  and  Buchanan  v.  Ruff,  25  S.  E.  65; 
reported,  also,  in  47  S.  O.  525.  The  plain- 
tiffs, being  dissatisfied  with  this  Judgment, 
applied  for  and  obtained  an  order  for  a 
stay  of  remittitur,  for  the  purpose  of  en- 
abling them  to  file  a  petition  for  rehearing, 
which  was  accordingly  done;  and  this  court, 
after  mature  consideration,  dismissed  said 
petition,  and  ordered  that  the  stay  of  re- 
mittitur previously  granted  be  revoked.  In 
pursuance  oi  this  .order  the  remittitur  was 
sent  down  to  the  circuit  court  by  the  derk 
of  this  court,  in  accordance  with  its  rules 
and  practice,  on  the  26th  day  of  November, 
1896;  and  this  court  thereby  lost  Jurisdic- 
tion of  these  cases,  as  has  been  held  in 
numerous  cases.  This  being  the  conditiop 
of  these  cases,  it  seems  to  us  that  the  ap- 
plication which  we  are  called  upon  to  con- 
sider is  nothing  more  than  an  effort  to  ob- 
tain from  this  court  a  review  of  its  former 
decision,  solemnly  rendered,  reaffirmed  by 
the  dismissal  of  the  petition  for  rehearing. 
We  know  of  no  precedent  or  authority  for 
such  a  proceeding,  and  none  has  been  sug- 
gested to  us.  Again,  one  of  the  avowed  pur- 
poses of  the  writ  of  certiorari  asked  for  is 
to  bring  up  the  record  of  these  cases;  but, 
so  far  as  we  can  perceive,  all  of  such  rec- 
ord necessary  to  raise  the  questions  sug- 
gested in  the  petition  was  before  this  court 
when  the  cases  were  originally  heard  here, 
and  there  is  no  allegation  or  specification 
that  any  portion  of  such  record  was  missing. 
Besides,  under  the  rules  and  well-settled 
practice  of  this  court,  when  the  case  for  ap- 
peal was  prepared  for  argument  the  peti- 
tioners had  the  right  to  have  the  wholt,  or 
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at  least  such  porttona  of  the  said  record  aa 
were  necessary  to  a  proper  understanding 
of  the  points  in  this  case,  incorporated  in 
the  case  as  prepared  for  argument  here; 
and,  Imving  failed  to  exercise  such  right  at 
the  proper  time,  It  is  too  late  now  to  claim 
any  such  right  But,  as  we  have  said,  we 
do  not  see  that  any  portion  of  the  record 
was  omitted  which  was  necessary  to  a  full 
understanding  of  aU  the  points  raised,  as 
well  as  the  constitutional  questions  now 
sought  to  be  raised.  The  case  was  heard 
on  an  agreed  statement  of  facts,  and  certain 
records.  The  order  for  Judgment  by  his 
honor  Judge  Kershaw,  and  the  papers  in 
said  Judgment  roll,  the  proceedings  before 
his  honor  Judge-  Fraser  to  set  aside  said 
Judgment,  and  his  order  thereon,  were  all 
set  out  in  the  case  as  prepared  for  argument 
here,  and  there  Is  no  suggestion  in  the  peti- 
tion of  any  omission.  Indeed,  eyery  ques- 
tion now  suggested  in  the  petition  was 
either  raised,  or  could  and  should  have  been 
raised,  at  the  hearing  of  the  appeal.  For, 
while  the  constitutional  questions  suggested 
in  the  petition  were  not  formally  raised  or 
argued,  yet  the  rules  of  this  court  prescribe 
an  easy  mode  by  which  such  questions 
could,  and  therefore  should,  have  been 
made,  by  giving  notice  that  this  court  would 
be  asked  to  sustain  the  Judgments  appealed 
from  upon  such  constitutional  grounds;  and 
the  parties,  having  failed  to  avail  them- 
selves of  the  mode  thus  provided  at  the 
proper  time  and  In  the  prescribed  manner, 
certainly  have  no  ground  upon  which  this 
court  can  be  asked  to  repair  their  own  omis- 
sion by  a  writ  of  certiorari,  or  by  any  other 
proceeding  recognized  by  the  rules  and  prac- 
tice of  this  court  It  was  therefore  so  ap- 
parent that  there  was  up  foundation  what- 
ever for  such  a  proceeding  as  this,— practi- 
cally an  effort  to  obtain  from  this  court  a 
review  of  its  previous  decision  in  a  mode 
not  recognized  by  law,— that  the  court  felt 
no  hesitation  in  granting  the  order  above 
mentioned,  refusing  the  motion  for  a  rule 
to  show  cause. 


(101  Ga.  188) 

BIRMINGHAM  &  A.  AIB-UNE  RAILROAD 
&  BANKING  00.  v.  WALKER. 

(Supreme  Court  of  Georgia.     May  19,  1897.) 

Contract  —  Consideration  —  Evidencb  —  Sblf- 
Berviko  Declarations— Instructions. 

1.  Ilie  theory  of  the  defense  to  an  action 
brought  by  a  corporation  against  the  executrix 
of  its  deceasea  treasurer  for  money  of  the  plain- 
tiff alleged  to  have  been  received  by  him  and  not 
accounted  for,  being  that  a  certain  certificate  of 
deposit  issued  to  him  in  his  official  capacity  by  a 
bank  was  not  founded  upon  any  bona  fide  or  yal- 
uable  consideration,  but  was  issued  solely  for  use 
in  effectuating  a  fraudulent  purpose  on  the  part 
of  the  corporation,  it  was  erroneous  to  reject,  aa 
irrelevant,  evidence  offered  by  the  plaintiff  tend- 
ina  to  show  that  the- certificate  was  issued  on  the 
faith  of  a  check  deposited  in  the  bank  by  the  de- 
ceased, as  treasurer,  and  accepted  in  the  honest 


belief  that  It  was  a  valuable  papor  actoally  worth 
the  amount  specified  apon  its  face. 

2.  It  was,  on  the  trial  of  such  an  action,  also 
erroneous  to  admit  in  evidence,  in  favor  of  the 
defendant,  a  letter  written  by  the  deceased, 
which,  if  not  totally  iir^vant  to  the  issues  m- 
volved,  certainly  contained  nothing  which  could 
benefit  the  defense  except  declarations  noade  by 
the  deceased  in  his  own  favor. 

8.  The  court  oommitted  further  error  In  giv^ 
Ing  to  the  jury  instnictiona  based  apon  conten- 
tiona  made  and  insisted  upon  by  the  defendant, 
but  not  supported  by  any  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jasper  connty; 
John  C.  Hart,  Judge. 

Action  by  the  Birmingham  Sc  Atlantic  Alr- 
Llne  Railroad  &  Banking  Company  against 
Emma  Walker,,  executrix.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

Alex.  M.  Speer,  F.  Jordan,  and  J.  Y.  Allen, 
for  plaintiff  in  error.  Foster  &  Butler,  for  de- 
fendant in  error. 

LUMPKIN,  P.  J.  1.  In  defense  to  an  ac- 
tion brought  by  the  plaintlflt,  a  corporation, 
against  Mrs.  Bmma  Walker,  as  executrix  of 
West,  its  deceased  treasurer,  for  money  alleg- 
ed to  have  been  received  by  him,  and  not  ac- 
counted for,  she  undertook  to  set  up  that  a 
certain  certificate  of  deposit,  which  had  been 
Issued  by  a  bank  to  West  as  the  treasurer  of 
the  plaintiff,  was  not  founded  upon  any  bona 
fide  or  valuable  consideration,  did  not  really 
represent  any  actual  deposit  made  by  West  in 
the  bank,  and  that  his  sole  object  in  procurioir 
this  certificate  was  to  enable  the  coiporatioo 
to  secure  a  charter  in  another  state  by  mis- 
leading the  proper  official  thereof  into  the  be- 
lief that  the  corporation  in  question  actuafly 
had  on  hand  the  sum  of  money  specified  hk 
this  certificate,  which  was  a  condition  prece- 
dent to  its  right  to  obtain  a  charter.  To  meet 
this  defense,  the  plaintiff  offered  to  prove  by 
an  officer  of  the  bank  that  .the  certificate  was 
issued  on  the  faith  of  a  check  upon  New  York, 
deposited  in  the  bank  by  the  deceased,  as 
treasurer,  and  that  this  check  had  been  in 
good  faith  accepted  under  an  honest  belief 
that  it  was  a  valuable  commercial  pi^^er,  good 
for  the  amount  named  upon  its  face.  In  oth- 
er words,  the  plaintiff  sought  in  this  manner 
to  overthrow  the  theory  of  the  defense  by 
showing  that  the  transaction  giving  rise  to 
the  Issuance  of  the  certificate  of  deposit  waa 
not  fraudulent  or  collusive,  but  was  made  in 
the  due  course  of  business,  and  in  enthre  good 
faith.  The  evidence  thus  tendered  certainly 
bore  upon  a  vital  issue  in  the  case,  and  reject- 
ing it  was  erroneous. 

2.  During  the  progress  of  the  trial  the  cotnt 
admitted  in  evidence  in  the  defendants  fa- 
vor a  letter  which  had  been  written  by  her 
testator  to  one  who,  so  far  as  the  record  diis- 
closes,  was  wholly  disconnected  with  the  cor- 
poration, and  without  any  authority  to  rep- 
resent it  Apparently,  this  letter  was  totally 
irrelevant;  but,  even  were  this  not  true,  ft 
contained  nothing  which  could  possibly  be  of 
any  benefit  to  the  defense,  other  than  dedara- 
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tioDB  made  by  tbe  deceased  In  his  own  favor. 
There  is  no  role  of  evidence  of  which  we  are 
aware  rendering  sndi  a  letter  admissible  on 
soch  a  trial,  and  we  therefore  hold  that  the 
plalntifTs  objection  to  the  same  ought  to  have 
been  snstained. 

8.  The  defense  made  and  insisted  upon  bj 
the  defendant  was  not  supported  by  any  evi- 
dence. Nevertheless,  the  court  gave  to  the 
jury  certain  Instructions  based  upon  her  sev* 
eral  contentions.  Without  inquiring  whether 
these  Instructions  were  or  were  not,  in  the  ab* 
stract,  correct  propositions  of  law,  it  is  enough 
to  say  that  they  should  not  have  been  given, 
because,  under  the  evidence  submitted,  the 
defendant  was  not  entitled  to  the  benefit  of 
any  charge  upon  the  subjects  with  which  they 
dealt    Judgment  reversed. 


(121  N.  C.  297) 

LOWB  et  ux    V.  HARRIS  et  al. 

(Supreme  Court  of  North  Oaxo!iiia.     Dec.  24, 

1807.) 

EUbCT1CBNT<-JuDOMBNT  ox    PlBADINOS— SUUMOMB 
^SbBVIOB— CI^BRK-^POWBB  TO  APPOINT 

QnuiDiAN  Ad  Litbm. 

1.  On  appeal  in  ejectment,  in  which  defendant 
claimed  under  a  written  contract  from  plalntififs 
ancestor/  a  new  trial  was  granted  on  the  sole 
gronnd  that  defendant  had  been  allowed  to  in- 
troduce parol  evidence  to  identify  the  land;  the 
description  in  the  written  contract  being  so  in- 
definite as  to  amount,  in  law,  to  no  description. 
Hddt  that  It  was  error  for  the  trial  court,  on 
the  call  of  the  case  for  the  second  trial,  to  give 
judgment  for  plaintiff  <m  the  complaint,  answer, 
and  replication,  the  latter  pleading  the  statute 
of  frauds,  on  the  theory  that  defendant's  paper 
title  had  been  held  to  be  too  indefinite  for  admis- 
sion in  evidence. 

2.  Where  a  policeman  of  a  town  has,  under  the 
act  of  Incorporation  of  the  town,  the  same  power 
which  sheriffs  and  constables  have,  service  by 
him  of  a  summons  directed  to  the  constable  of 
such  town,  and  returned  as  Berred  by  him  as 
constable,  is  good,  though  there  is  no  such  officer 
as  constable  of  such  town. 

8.  Where  the  death  of  a  party  is  snggested 
pending  the  action,  and  his  infant  heirs  are 
made  partieB  by  the  clerk,  under  Laws  1887,  e. 
389,  the  derk  has  authority,  under  such  statute, 
to  appoint  guardians  ad  litem  for  such  infants. 

Appeal  from  superior  court,  Wilkes  county; 
Greene,  Judge. 

Action  by  L.  D.  Lowe  and  Hattle  Lowe,  his 
wife,  against  James  Harris,  to  recover  land. 
Pending  the  action  the  death  of  defendant 
was  suggested,  and  his  heirs  were  made  par- 
ties defendant  From  a  Judgment  in  favor  of 
plaintilfs  on  the  pleadings,  defendants  ap- 
peal   Reversed. 

For  prior  report,  see  17  S.  B.  639. 

The  action  was  originally  commenced 
against  James  Harris,  and  at  fall  term,  1894, 
the  counsel  of  both  sides  suggested  the  death 
of  James  Harris,  and  asked  that  his  heirs 
at  law  be  made  parties,  whereupon  an  order 
was  made,  making  them  parties  to  the  ac- 
tion, and  directing  that  a  summons  be  issued 
to  them,  returnable  to  spring  term,  1895. 
Pursuant  to  said  order  the  summons  was  Is- 
sued, and  directed,  'To  the  Sheriff  of  Wilkes 


Oounty»  at  Town  Ck>ostable  of  Wilkesborg, 
N.  O.**  It  was  served  by  "B.  M«  Pardew* 
Constable  of  WUkesboro."  On  February  X» 
1896,  an  application  was  iUed  before  the  derk 
to  appoint  a  guardian  ad  litem  for  said  mi- 
nors; and  Frank  D.  Hackett  was  appointed 
and  accepted,  and  was  anthoiized  to  appear 
and  defend  the  action  in  behalf  of  said  mi- 
nors. On  August  14,  1896,  a  summons  was 
issued  to  Roxie  Barber,  another  heir  at  law  o9 
James  Harris,  deceased,  returnable  to  faJl 
term,  1895;  and  the  same  was  directed  to 
and  served  by  the  sheriff  of  Wilkes  county. 
At  spring  term,  1897,  W.  W.  Barber  and  R 
D.  Hackett  entered  a  special  appearance  for 
the  heirs  at  law  other  than  Boxie  Barber^ 
and  moved  to  dismiss  the  action  as  to  them 
on  the  ground  that  the  summons  which  was 
served  on  them  was  not  specially  directed  to 
a  constable,  and  that  the  service  was  a  nul- 
lity, and,  secondly,  that  B.  M.  Pardew  was 
not  a  constsble,  but  a  chief  of  police,  and  in 
support  of  that  contention  offered  the  char- 
ter of  the  town  of  Wilkesboro  (Acts  1889,  p. 
974),  and  the  affidavits  of  B.  M.  Pardew  and 
R.  N.  Hackett,  as  follows:  **R.  N.  Hackett, 
being  duly  sworn,  says  that  he  was  mayor 
of  Wilkesboro  from  May,  1893,  to  May,  1895; 
that  during  his  term,  and  in  1898>  B.  M.  Par- 
dew was  appointed  chief  of  police  of  said 
town,  which  position  he  held  till  the  expira- 
tion of  affiant's  term  as  mayor,  in  May,  1895; 
that  Pardew  was  never  town  constable  of 
Wilkesboro,  there  being  no  such  officer  pro- 
vided for  In  the  charter  of  the  town."  B.  M. 
Pardew  swore  "that  in  February,  1895,  he 
was  policeman  of  Wilkesboro,  and  never  was 
town  constable,  there  being  no  such  officer 
fbr  the  town;  that,  if  he  signed  any  papers 
served  by  him  as  constable  of  Wilkesboro,  it 
was  an  unintentional  mistake  on  his  part** 
His  honor,  being  of  opinion  that  the  sununons 
was  specially  directed  to  the  town  constable, 
held  that  the  service  was  regular/  Defend- 
ants excepted.  On  motion  of  plaiintiffs,  his 
honor  signed  an  order  appointing  F.  D.  Hack- 
ett guardian  ad  litem;  and  he  ffied  his  an- 
swer, adopting  the  answer  6f  James  Harris, 
deceased.  Plaintiffs  then  moved  for  Judg- 
ment against  all  the  defendants  upon  the 
pleadings,  and  the  oertiflcate  of  the  supreme 
court  filed  in  the  case  of  Lowe  against  Har- 
ris, rendered  at  February  term,  1893.  De- 
fendants resisted  the  motion,  contending  that 
a  new  trial  had  been  awarded  by  the  su- 
preme court,  and  that  defendants  were  enti- 
tled to  a  trial,  and  to  have  the  Issues  raised 
by  the  pleadings  passed  upon  by  a  Jury.  His 
honor  was  of  opinion  that  the  only  paper 
writing  relied  on  by  defendants  having  been 
held  by  the  supreme  court  to  be  too  vague 
and  mdefinite  to  admit  parol  evidence,  and 
defendants  having  relied  upon  a  parol  con- 
tract for  the  purchase  of  land,  as  disclosed 
by  their  answer,  and  said  parol  contract  hav- 
ing been  denied  in  the  replication  of  plain- 
tiffs, and  plaintiffs  having  Insisted  upon  the 
statute  of  frauds,  they  were  entitled  to  a 
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Judgment  upon  the  pleadings  and  certificate 
of  the  supreme  court  Defendants  excepted. 
Jiidgment:  **Thl8  cause  coming  on,"  etc., 
"upon  the  pleadings,  and  it  appearing  that 
defendants  relied  on  a  parol  contract  for  the 
purcha«e  of  the  land  in  controversy,  which 
was  denied  by  plaintiffs,  and  it  further  ap- 
pearing that  plaintiffs  insisted  on  the  statute 
•f  frauds,  it  Is  therefore  adjudged  that  plain- 
ttflis  are  the  owners  and  entitled  to  the  pos- 
session of  the  land  described  in  the  pleadings, 
(tnd  that  a  writ  of  possession  issue  to  oust 
the  defendants  and  put  the  plaintiffs  into 
possession  of  said  lands,  and  that  plaintiffs 
recover  of  defendants  the  costs  of  action. 
[Signed]  Greene,  J."    Defendants  appealed. 

W.  W.  Barber,  for  appellants. 

MONTGOMERY,  J.  In  the  opinion  deliv- 
ered in  this  case  at  February  term,  1893, 
and  reported  in  112  N.  C.  472,  17  S.  E.  539, 
a  new  trial  was  granted  on  the  sole  ground 
that  the  defendants  had  been  allowed,  on 
the  trial,  to  introduce  parol  evidence  to  lo- 
cate and  identify  the  tract  of  land,  the  sub- 
ject of  the  action;  the  description  in  the 
written  contract  to  convey  being  so  indefi- 
nite as  to  amount,  in  law,  to  no  description 
whatever.  On  the  call  of  the  case  in  the 
court  below  at  spring  term,  1807,  his  honor, 
seeing  from  the  opinion  banded  down  from 
this  court  that  the  contract  upon  which  the 
defendants  relied  had  been  declared  by  this 
court  to  be  void  on  its  face,  because  of  un- 
certainty of  description  of  the  land  mention- 
ed in  the  contract,  gave  Judgment  for  the 
plaintiffs  upon  complaint  and  answer  and 
replication;  the  latter  pleading  setting  up 
the  statute  of  frauds.  His  honor  committed 
error  in  the  course  he  adopted.  The  case 
should  have  proceeded  to  ti'ial;  for,  not- 
withstanding the  Judgment  of  this  court, 
the  plaintiffs  (the  action  being  for  the  pos- 
session of  the  land  then  occupied  by  the 
defendants)  had  to  make  out  their  own  title, 
and  recover  upon  the  strength  of  that,  and 
not  upon  the  weakness  of  the  defendants'. 
It  is  true  that  the  contract  under  which 
the  defendants  claimed  was  void,  but  this 
should  have  been  declared  by  the  court  be- 
low when  it  should  have  been  offered  in 
evidence.  We  deem  it  proper  to  take  up 
and  settle  the  other  exceptions. 

It  appears  that  a  special  appearance  was 
made  by  the  defendants,  except  Roxie  Bar- 
ber, for  the  purpose  of  having  the  action 
dismissed  on  the  ground  that  in  making  the 
heirs  at  law  of  the  original  defendant,  who 
had  died  after  the  commencement  of  the 
suit,  parties,  under  the  provisions  of  chap- 
ter 389  of  the  Laws  of  1887,  the  clerk  had 


exceeded  his  authority,  in  appointing  guard- 
ians ad  litem  for  the  newly-made  parties, 
infants,  and  on  the  further  ground  that  serv- 
ice of  the  summons  had  not  been  properly 
made  upon  the  defendants.  The  objection 
to  the  service  of  the  summona  was  that  it 
had  been  directed,  'To  the  Sheriff  of  Wilkes 
County,  or  Town  Constable  of  Wllkesboro. 
N.  C,"  and  the  return  was  signed,  **£.  M. 
Pardew,  Constable  of  Wllkesboro,"  when  in 
point  of  fact  there  was  no  such  officer  as 
constable  of  Wllkesboro.  We  think  that 
the  court  was  correct  in  holding  that  the 
summons  was  duly  served.  It  is  true  that 
the  act  of  incorporation  of  Wllkesboro  (Priv. 
Laws  1889,  c.  240}  does  not  designate  any 
of  the  officers  provided  for  by  the  specific 
name  "constable,"  but  It  does  provide  for 
the  appointment  of  a  chief  of  police  or  mar- 
shal, and  the  person  who  executed  the  sum- 
mons in  this  case  was  the  regularly  appoint- 
ed chief  of  police  or  marshal  of  the  town 
of  Wllkesboro.  That  officer  is  authorized 
by  sections  23  and  24  of  the  act  of  Incorpo- 
ration of  the  town  to  execute  all  process  di- 
rected to  him  by  the  mayor  or  others,  and 
that  in  the  execution  thereof  he  shall  have 
the  same  power  which  sheriffs  and  consta- 
bles have,  and  charge  the  same  fees^  for  the 
service.  The  riglits  and  duties  of  a  towu 
constable  m  reference  to  the  service  of 
process  being  the  same  as  such  rights  and 
duties  of  the  marshal  of  Wllkesboro,  we  are 
of  the  opinion  that  in  respect  to  the  service 
of  process  the  difference  between  the  two 
officers  is  only*  a  difference  of  name,  the 
names  being  different  designations  of  the 
same  office  There  Is  no  conflict  between 
this  ruling  and  the  one  made  In  Davis  v. 
Sanderlin,  119  N.  C.  84.  25  S.  E.  815.  The 
point  there  was  that. the  town  constable  un- 
dertook to  serve  the  summons,  which  was 
addressed  to  a  constable  or  other  lawful 
officer  of  the  county,  outside  of  the  limits 
of  his  town.  This  court  held  that  only  a 
constable  appointed  or  elected  for  the  coun- 
ty at  large  could  serve  that  summons,  and 
that  a  town  constable  could  not  serve  pro- 
cess outside  of  his  town  unless  the  process 
was  addressed  to  the  town  constable,— not 
individually,  but  officially,  of  course. 

The  remaining  exception  is  to  the  ruling 
of  his  honor  sustaining  the  action  of  the 
clerk  in  issuing  the  summons  against  the  In- 
fant defendants,  and  the  appointment  for 
them  of  guardians  ad  litem.  We  think  there 
was  no  error  in  this  ruling.  The  clerk  exer- 
cised the  authority  given  him  under  the  act 
of  1887,  c.  389.  We  think  the  act  gave  the 
clerk  the  power  he  exercised.  Error.  For 
the  error  pointed  out  in  the  conduct  of  the 
trial,  there  must  be  a  new  trial. 


N.G^ 
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(121  N.  C.  623.  630) 

JAMES  T.  WESTERN  N.  0.  R.  GO. 

(Supreme  Goart  of  North  Oirolina.     Dec  21, 

1897.) 
Rajlboad  CoMPANiBS— Incorporation  akd  Disso- 
lution —  Mortgaob  FORECLOSURB   SaLB — 
ErFBOT—APPBAL—RBCOKD— Review. 

On  Plaintafi's  AppeaL 
Where  a  railroad  corporation  gare  a  second 
mortgage  ot  all  its  property,  including  its  fran- 
chise, subject  to  a  first  mortgage,  and  there  was 
a  sale  in  foreclosure  of  the  second  mortgage 
to  a  foreign  corporation  that  assumed  the  first 
mortgage  debt,  the  mortgagor  did  not  thereby 
become  extinct,  and  the  purchaser  thereby  be- 
come a  corporation,  by  virtue  of  Gode,  §|  697, 
698,  providing  that  a  conveyance  pursuant  to  a 
sale  under  a  mortgage  of  all  the  works  and 
property  of  a  corporation  shall  pass  all  property 
possessed  by  the  corporation  at  the  time  of  the 
sale  except  debts  due  it;  that  the  corporation 
shall,  ipso  facto,  be  dissolved;  and  that  the  pur- 
chaser shall  be  forthwith  a  new  corporation, 
which  shall  succeed  to  all  the  franchises,  rights, 
and  privileges  of  the  old  corporation,— since  such 
sections  must  be  read  in  connection  with  sections 
701,  1936,  2005,  and,  when  so  read,  it  appears 
that,  while  section  697  says  that  the  conveyance 
ipso  facto  dissolves  the  corporation,  another  cor- 
poration must  be  formed,  as  provided  in  section 
1936,  to  take  its  place  before  it  in  dissolved; 
that  there  must  always  be  a  corporation  in  exist- 
ence liable  to  the  public  for  the  obligations  as- 
sumed by  the  grantee  for  the  grant  of  the  fran- 
chise; that  the  old  corporation  must  continue 
until  this  is  done;  and  tnat,  when,  the  new  cor- 
poration is  formed,  it  will  be  a  domestic  corpora- 
tion. 

On  Defendant's  Appeal. 

When  the  record  contains  neither  the  evi- 
dence nor  a  statement  that  there  was  none,  the 
refusal  to  give  instructions  based  on  the  evidence, 
or  an  aUeged  want  of  it,  cannot  be  reviewed. 

Appeal  from  superior  court.  Rowan  coun- 
ty;  Starbuck,  Judge. 

Action  by  Mrs.  G.  James,  administratrix  of 
the  estate  of  W.  A.  James,  deceased,  against 
the  Western  North  Oarolina  Railroad  Com- 
pany for  the  death  of  plaintifF's  intestate 
cansed  by  defendant's  negligence.  A  Judg- 
ment was  rendered,  and  both  parties  appeal. 
Reversed. 

li.  S.  Overman,  A.  G.  Avery,  and  Long  & 
Long,  for  plaintiff.  Charles  Price,  G.  F. 
Bason,  and  F.  H.  Busbee,  for  defendant. 

FURCHES,  J.  (On  plaintifiC's  appeal.)  The 
legislature  of  North  Carolina,  in  1855,  passed  an 
act  known  as  the  charter  of  the  Western  North 
Oarolina  Bailroad.  Under  this  charter  a  com- 
pany was  formed  and  organized  known  as  the 
Western  North  Carolina  Railroad  Company. 
This  company  located  and  constructed  a  rail- 
road from  Salisbury,  In  the  county  of  Rowan, 
to  Paint  Rock,  in  the  county  of  Madison, 
and,  also  from  Asheville,  in  Buncombe 
county,  to  Murphy,  in  Cherokee  county. 
This  road  was  known  and  operated  as  th6 
Western  North  Carolina  Railroad  from  the 
date  of  its  construction  until  April,  1884, 
when  the  Western  North  Carolina  Railroad 
Company  leased  the  same  to  a  corporation 
known  as  the  Richmond  &  Danville  Railroad 
Company  for  the  term  of  99  ynars.  Upon 
the  execution  of  this  lease  this  last-named 


company  went  Into  possession  and  control  of 
said  road,  and  ran  and  operated  the  same 
until  1894.  On  the  1st  day  of  September, 
1884,  the  Western  North  Carolina  Railroad 
Company  executed  a  mortgage  to  the  Cen- 
tral Trust  Company  of  New  York,  in  which 
It  conveyed  all  its  property  of  every  kind. 
Including  its  franchise,  which  mortgage  is 
not  yet  due.  And  on  the  2d  day  of  Septem- 
ber the  said  Western  North  Carolina  Rail- 
road Company  made  and  executed  a  second 
mortgage  to  said  Central  Trust  Company, 
and  again  conveyed  all  its  property  of  every 
kind,  including  its  franchise,  but  subject  to 
the  first  mortgage  mentioned  and  the  pay- 
ment of  the  bonds  therein  secured.  The 
bonds  secured  by  this  second  mortgage  be- 
ing due,  and  not  being  paid,  the  Central 
Trust  Company  brought  suit  in  the  circuit 
court  for  the  Western  district  of  North  Caro- 
lina for  a  foreclosure  and  sale  under  the  sec- 
ond mortgage.  Under  the  proceedings  in 
this  suit  a  decree  of  foreclosure  was  had, 
subject  to  the  lien  of  the  first  mortgage, 
which  had  not  been  satisfied;  an  order  of 
sale  was  made;  a  special  master  appointed 
to  make  the  sale,  which  he  did  in  August, 
1894,  when  the  Southern  Railway  Company, 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Virginia,  became  the 
last  and  highest  bidder.  This  sale  was  duly 
reported  to  said  court,  and  confirmed;  the 
said  Southern  Railway  Company  declared  to 
be  the  purchaser;  and  the  special  master 
was  directed  to  make  a  deed  to  the  purchas- 
er, the  Southern  Railway  Company,  convey- 
ing to  It  all  the  property  of  every  descrip- 
tion, including  the  franchise  of  the  Western 
North  Carolina  Railroad  Company,  subject 
to  the  lien  of  the  first  mortgage,  which  he 
did  on  the  22d  of  August,  1894;  and  the  said 
Southern  Railway  Company  at  once  went 
into  possession  and  control  of  the  said  West- 
ern North  Carolina  Railroad  property,  and 
has  been  running  and  operating  the  same 
ever  since  under  said  purchase  and  deed. 
The  intestate  of  the  plaintiff  was  an  employ^ 
of  the  Southern  Railway  Company,  and  was 
killed  in  1896. 

There  were  four  issues  submitted  to  the 
jury:  "(1)  Was  the  death  of  plaintirs  In- 
testate caused  by  the  negligence  of  a  fellow 
servant,  as  the  sole  proximate  cause?  Ans. 
No.  (2)  Was  the  death  of  plaintlflTs  intes- 
tate proximately  caused  by  the  negligence 
of  the  Southern  Railway  Company,  which  at 
the  time  was  operating  the  road?  Ans.  Yea. 
(3)  Is  the  defendant  answerable  for  the  neg- 
ligence of  the  Southern  Railway  Company 
in  causing  the  death  of  plaintiff's  Intestate? 
Ans.  No.  (4)  What  damage  is  the  plaintiff 
entitled  to  recover?    Ans.  $15,000." 

The  third  issue  was  withdrawn  from  the 
jury,  and  answered  by  the  court  as  a  ques- 
tion of  law,  and  the  ruling  upon  this  Issue 
constitutes  the  only  question  presented  by 
this  appeal  for  our  consideration.  The  cor- 
rectness of  this  ruling,  it  seems  to  us.  in- 
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Tolves,  or  may  Inyolve,  tbe  conslderatioii  of 
two  questions:  Did  the  Western  Nortb 
Carolina  Railroad  corporation  become  ex- 
tinct? And  did  the  Southern  Railway  Ck>m- 
pany,  as  a  corporation,  succeed  the  Western 
North  Carolina  Railroad  Company,  as  a  cor* 
poration,  upon  the  completion  of  the  sale 
under  the  foreclosure  proceedings  and  eze* 
cution  of  the  deed  by  the  special  master? 

By  the  laws  of  this  state,  the  mortgagee  Is 
the  owner  of  the  legal  estate  in  the  mort* 
gaged  property,  and  the  mortgagor  is  the 
equitable  owner,  with  the  right  to  pay  the 
debt  and  discharge  the  mortgage;  but,  after 
the  day  of  payment  has  passed,  he  then  has 
only  the  equity  of  redemption.  Parker  y. 
Beasley,  116  N.  0.  1,  21  S.  B.  955;  Mclver  v. 
Smith,  118  N.  C.  73,  23  S.  B.  971.  But  the 
mortgagor,  in  possession  of  the  mortgaged 
property  by  the  consent  of  the  mortgagee, 
is  considered  to  be  so  far  the  owner  as  to 
be  entitled  to  the  rents,  tolls,  and  proflts 
of  the  mortgaged  property  without  being 
liable  to  account,  and  is  liable  for  damage 
wrongfully  done  to  others  in  its  use  and  en- 
joyment Dunn  V.  TlUery,  79  N.  C.  497, 
cited  and  approved  In  Killebrew  y.  Hines, 
104  N.  C,  on  page  188,  10  S.  E.  161.  At  the 
time  the  second  mortgage  was  executed  the 
legal  title  to  this  property  was  in  the  Centra^ 
Trust  Company  of  New  York,  having  been 
conveyed  to  this  company  by  the  first  mort- 
gage, and  the  Western  North  Carolina  Rail- 
roa;d  Company  had  only  the  equity  of  re- 
demption when  It  executed  the  second  mort- 
gage, and  only  the  equity  of  redemption  at 
the  time  of  said  sale;  and,  as  the  Southern 
Railway  Company  claims  under  the  second 
mortgage,  it  can  have  no  more,  no  greater, 
estate  than  the  Western  North  Carolina  Rail- 
road Company  had  at  the  date  of  the  sale 
under  the  second  mortgage.  By  the  sale  of 
the  special  master  under  the  second  mort- 
gage, the  purchase  thereunder  and  the  ex- 
press assumption  of  the  first  mortgage  debt 
binds  the  purchaser,  the  Southern  Railway 
Company,  for  this  debt;  and,  as  between  the 
Southern  and  the  Western,  It  makes  the 
Southern  the  principal  and  the  Western  its 
surety.  But  this  does  not  release  the  West- 
em  nor  the  property  mortgaged  to  pay  this 
debt  from  liability;  and  this,  it  seems  to  us, 
would  be  a  reason  for  not  considering  the 
Western  North  Carolina  Railroad  Company 
as  extinct  Woodcock  v.  Bostic,  118  N.  C. 
823,  24  S.  E.  362;  Keller  v.  Ashford.  133  U. 
S.  610,  10  Sup.  Ct  494.  The  franchise  and 
the  corporate  property  must  go  together. 
They  cannot  be  separated.  There  cannot  be 
a  corporation  without  a  franchise.  Oooch 
y.  McGee,  83  N.  C.  69.  This  rule  does  not 
Interfere  while  the  mortgagor  is  in  posses- 
sion operating  the  road  by  the  consent  of  the 
mortgagee,  because  he  Is  considered  the  own- 
er, and  is  the  owner  for  certain  purposes, 
and  is  responsible  to  the  public  for  the  man- 
ner in  which  it  is  run.  Dunn  y.  Tilleiy  and 
Killebrew  y.  Hines,  supra. 


But  bow  l8  It  if  the  contention  of  the  Soutb- 
•rn  la  true?  The  first  mortgage  oonyflya  ey- 
erythlng,  Including  the  franchise.  The  South- 
em  says  the  Western  was  authorized  to  make 
this  mortgage,  and  to  convey  the  franchise: 
But,  to  enable  It  to  have  a  corporate  exist- 
ence, it  must  also  have  the  franchise.  There 
cannot  be  two  Independent  corporations  de- 
pendent upon  one  franchise.  Nor  can  the 
Southern  be  a  corporation  built  upon  the 
franchise  granted,  to  the  Western  while  that 
franchise  is  owned  by  the  Central  Trust  Com- 
pany of  New  York.  Gooch  y.  McGee,  supra. 
It  is  contended  that  under  sections  697  and 
698  of  the  Code,  the  sale  and  conveyance  by 
the  special  master  to  the  Southern  Railroad 
Company  Ipso  facto  made  the  Southern  a 
corporation.  This  does  not  seem  to  us  to  be 
80.  If  it  is  a  corporation,  is  it  a  domestic  or 
a  foreign  corporation?  The  Southern  Is  a 
foreign  corporation  existing  under  the  lawi 
of  the  state  of  Virginia.  Virginia  has  no 
power  to  incorporate  a  railroad  company  In 
North  Carolina,  as  it  has  no  power  to  grant 
a  franchise  in  North  Carolina.  Nor  does  the 
purchase  of  this  road  make  it  an  integral 
part  of  the  Southern  Railway  corporation. 
The  property  a  railroad  may  own  is  not  its 
corporation,  any  more  than  a  horse  a  man 
may  own  is  an  integral  part  of  the  man  who 
owns  It  The  corporation  is  an  entity,  rest- 
ing upon  a  grant  of  the  sovereign  and  clothed 
with  some  portion  of  the  sovereignty.  A 
railroad  corporation  is  quasi  public,  and  these 
extraordhiary  power8~-franchise8--are  sup- 
posed to  be  granted  for  the  benefit  of  the  peo- 
ple as  well  as  for  the  benefit  of  the  corpora- 
tors. It  is  presumed,  by  the  acceptance  of  the 
franchise,  that  the  corporators  accept  It  sub- 
ject to  its  burdens.  This  being  so,  it  cannot 
be  that  the  corporation  could  sell  and  trans- 
fer this  franchise— this  sovereignty— withsut 
the  express  permission  of  the  sovereign  (the 
legislature)  to  do  so.  Logan  v.  Railroad  Co., 
116  N.  C.  940,  21  S.  B.  959;  Railroad  Co.  v. 
Whians,  17  How.  30.  It  is  claimed  by  the 
Southern  that  this  express  authority  is  giv&i 
by  sections  697  and  698  of  the  Code.  These 
sections  were  passed  in  1872,  and  we  think 
should  be  considered  ]fk  connection  with  sec- 
tion 701,  which  was  passed  in  1879,  and  sec- 
tions 1936  and  2005,  referred  to  in  section  701. 
If  this  be  the  correct  reading  of  these  sec- 
tions of  the  Code,  It  would  seem  that  while 
section  697  does  say  that  these  facts,  ipso 
facto,  dissolved  the  corporation,  anotfa^  cor- 
poration must  be  provided,  as  in  section  1936 
of  the  Code,  to  take  its  place  before  it  is  dis- 
solved; that  there  must  always  be  a  corpora- 
tion in  existence  liable  to  the  public  for  the 
duties  and  obligations  assumed  by  the  gran- 
tee for  the  privileges  conferred  in  the  grant 
of  the  franchise;  and  that  the  old  corpora- 
tion must  continue  to  exist  until  this  is  done; 
and  that  when  the  new  corporation  is  formed 
it  will  be  a  domestic  corporation.  It  cannot 
be  that  the  legislature  ever  intended,  by  this 
general  legislation,  to  create  a  foreign  coi^ 
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poratioii  Here,  when  it  could  not  do  00  by  pos- 
itive and  direct  enactment  119  N.  a  918,  78 
Ped.  887,  Judge  Dick's  opinion  in  Bradl^  y. 
Railroad  Co.,  pnUlabed  in  the  Appendix.  By 
this  ylew  of  the  case,  all  the  interests  of  the 
parties  may  be  harmonized.  The  Southern, 
the  purchaser  of  the  equity  of  redemption  of 
the  Western,  stands  in  the  shoes  of  that  com- 
pany. The  Southern  Is,  in  effect,  the  mort- 
gagor in  its  rehitlons  to  the  Central  Trust 
Company  of  New  York,  the  mortgagee  of  the 
first  mortgage;  and  being  in  possession  of 
the  road,  its  property  and  franchise,  has  the 
right  to  run  and  operate  the  same.  But  the 
old  corporation,  still  in  existeuce,  is  liable  for 
damages  caused  by  the  maladministration  of 
the  Southern,  which  it  allows  to  run  and  op- 
erate the  road.  But  the  property  of  this  road, 
which  the  Southern  is  allowed  to  use  will  be 
held  liable  to  the  public  for  damages.  Ghol- 
lette  y.  Railroad  Co.  (Neb.)  41  N.  W.  1106; 
Brunswick  Gaslight  Co.  y.  United  Gas,  Fuel 
A  Light  Co.  (Me.)  85  Am.  St  Rep.  886,  and 
note  on  page  390;  s.  c  27  Atl.  525.  It  there^ 
fore  follows  that,  in  our  opinion,  the  court 
b^ow  erred  In  its  ruling  upon  the  third  issue. 
This  ruling  is  reyersed,  and  judgment  should 
be  entered  for  the  plaintiff  according  to  the 
yerdlct  of  the  jury.    Error,  and  reyersed. 

GLARK,  J.  (On  defendants'  appeal.)  The 
first  exception  Is  without  merit  Though  no 
counterdahn  is  pleaded,  the  court  can  order  a 
i^Oy  to  be  filed  to  matters  of  defense  set  up  In 
the  answer  (Code,  H  248»  277;  Fitzgerald  y. 
Shelton,  96  N.  0. 51^,  and,  of  course,  it  can  per- 
mit such  reply  to  be  filed  as  a  matter  of  dis- 
cretion. The  issues  were  those  which  properly 
arose  upon  the  pleadings,  and  the  second  ex* 
ception  cannot  be  sustained.  The  third  ex- 
ception is  for  refusal  to  grant  seyeral  prayers 
for  instructions  that  "there  was  no  eyidence,*' 
and  that  ''according  to  the  eyidence,"  and  the 
like.  The  defendant,  as  appellant,  made  out 
Its  statement  of  the  "case  on  appeal,"  and  the 
appellee  accepted  the  same.  When  this  is  the 
fact,  the  judge  has  nothing  to  do  with  set* 
tling  the  case  on  appeal.  In  the  case  made 
out  by  the  appellant  there  is  nothing  what- 
eyer  by  which  this  court  can  see  that  there 
was  error  In  refusing  the  instructions  asked. 
It  Is  not  sufildent  that  error  is  alleged,  but  It 
must  appear  that  there  was  error,  and,  unless 
the  record  or  the  cas^  on  appeal  sets  out  mat- 
ter froib  which  the  appellate  court  can  see 
that  there  was  error,  the  presumption  in  fa- 
yor  of  the  oorrectness  of  the  proceedings  be- 
low unlyersally  obtains.  Had  the  "case  on 
appeal*'  set  out  the  eyidence  on  which  the 
prayers,  "according  to  the  eyidence,"  etc., 
were  predicated,  the  court  could  haye  passed 
npon  the  question  whether  there  was  error  or 
not;  but  the  appellant  has  not  seen  fit  to  put 
the  eyidence  in  the  case,  and  we  cannot  pre- 
sume error  In  the  judge.  Had  the  appellant, 
in  making  up  its  statement  of  the  case  as  to  the 
matters  on  which  it  asked  the  court  to  charge 
that  "there  was  no  eyldence»"  set  out  all  the 
eyidence  in  the  case,  or  eyen  upon  that  point, 


or  stated  as  a  fiict  that  there  was  no  eyi- 
dence on  that  point,  and  this  had  been  ac- 
cepted by  the  appellee,  or,  on  disagreement, 
been  so  stated  by  the  judge,  we  could  see 
whether  or  not  there  was  insufficient  eyidence 
or  no  eyidence.  But,  in  the  absence  of  the 
eyidence  or  a  statement  that  there  was  none, 
we  cannot  presume  there  was  none,  and  that 
the  judge  charged  the  jury  on  a  point  when 
there  was  no  evidence  to  support  it  The 
laesumptlon  is  the  other  way,  unless  it  Is 
affirmatively  made  to  appear  that  there  was 
no  evidence.  This  has  been  held,  upon  a 
very  similar  state  of  facts,  In  State  v.  Wil- 
son (at  this  term)  28  S.  E.  416,  Patterson  y. 
MUls  (at  this  term)  2S  S.  B.  868,  and  hi  many 
previous  cases,  among  them  Williams  v.  Whit- 
ing, 02  N.  0.  683,  Walker  y.  Scott.  106  N.  0. 
56,  60,  11  S.  E.  364,  and  Merrill  v.  Whit- 
mhre,  110  K.  O.  807, 15  S.  E.  a  In  the  absence 
of  tile  evidence  itself,  or  of  a  statement  that 
there  was  no  evidence,  a  prayer  to  instruct 
the  jury  that  there  is  none  is  without  any- 
thing to  support  it  in  this  court,  and  the  judge 
below  is  presumed  to  have  charged  the  jury 
correctly  upon  the  evidence  which  was  before 
him,  but  which  the  appellant  did  not  think  it 
worth  his  while  to  send  up  to  us.  If  he  had 
done  so,  we  might  still  have  approved  his 
honor's  ruling.  Certainly  the  appellant  is  in 
no  better  condition  by  failing  to  do  so,  and  it 
was  not  incumbent  upon  the  appellee  to  fill  up 
a  hiatus  in  the  appellant's  case.  If  the  appel- 
lant had  any  ground  to  complain  of  the  charge, 
it  has  itself  to  blame  for  not  presenting  the 
case  with  the  care  an  appeal  is  entitled  to  re- 
ceive.   No  error. 


(la  N.  C.  894) 
BOARD  OP  COM'RS  OF  STANLY  COUNTY 
et  al.  V.  SNUGGS,  County  Treasurer. 

(Supreme  Court  of  North  Carolina.     Dec  21, 
18&7.) 

CONBTITUTTOVAL  LAW  —  STATUTBS  —  BIrA0TlfBllT— 
CO2«BTK00TI0N--ByI1>BN0■— JOURHAL  ENTBIB8-- 

Railboad  Aid  Bonds— Notiob  of  Invalidxtt. 

1.  The  house  journal  Is  competent  to  show  that 
a  law  authorizing  a  county  to  raise  money  on  its 
credit  was  not  Dassed  according  to  OoDSt.  art. 
2,  §  14,  requiring  the  bill  to  be  read  fai  each 
house  on  three  ditfereat  days,  and  that  the  yeas 
and  nays  on  the  second  and  third  reading  be  en- 
tered on  the  journal. 

Z  Acts  1870-71,  c.  286,  and  Acts  1887,  c,  183, 
anthoricing  a  county  to  raise  money  on  its  credit, 
are  void,  because  not  passed  accoiding  to  Const 
art.  2.  {  14,  providing  that  "no  law"  shall  be 
passed  authorizing  a  county  to  pledge  Its  credit, 
unless  the  bill  shall  have  been  read  in  each  house 
on  three  different  days,  and  the  yeas  and  nays 
on  the  second  and  third  reading  be  entered  on  the 
Journal. 

3.  Code,  §  1996»  authorizing  coun^  commis- 
slonors  to  suhscribe  stock  to  a  railroad  company, 
when  necessary  to  aid  in  the  "completion"  of  a 
raUroad,  does  not  include  a  railroad  not  begun 
to  be  built  before  the  constitution  was  adopted. 

4.  Where  the  jonmals  of  the  general  assem- 
bly show  that  a  law  authorizing  a  county  to  Is- 
sue railroad  sid  bonds  was  not  passed  in  the  man- 
ner required  by  tlie  const! tutiQu,  the  purchasers 
of  the  bonds  are  chargeable  with  notice  of  such 
fact. 

Faircloth,  C  J^  dissenting. 
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Appeal  from  superior  court,  Stanly  county; 
Ck>ble,  Judge. 

Action  by  the  board  of  commlsslonerB  of 
Stanly  county  and  others  against  L  W. 
Snuggs,  treasurer  of  Stanly  county,  to  en- 
Join  defendant  from  paying  coupons  upon  cer- 
tain railroad  aid  bonds.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Long  &  Long  and  Battle  &  Mordecai,  for 
appellant  A.  G.  Avery,  D.  Scbenck,  Jr.,  and 
Shepherd  &  Busbee,  for  appellees. 

MONTGOMERY,  J.  On  the  15th  of  Au- 
gust, 1889,  at  an  election  held  in  Stanly  coun- 
ty, a  majority  of  the  voters  of  the  county 
cast  their  ballots  in  favor  of  subscription  to 
thet  capital  stock  of  the  Yadkin  Railroad  Com- 
pany to  the  amount  of  $100,000.  Bonds  of 
the  county  to  that  amount  were  Issued  In 
payment  of  the  subscription,  and  delivered  to 
the  president  of  the  company.  The  annual 
interest  has  been  paid  regularly,  except  that 
accruing  on  the  1st  of  July,  1897,  which  has 
been  collected,  and  is  now  in  the  hands  of 
the  defendant,  who  Is  the  treasurer  of  the 
county,  and  who  is  about  to  pay  it  to  the 
holders  of  the  coupons.  The  plaintiffs,  tax- 
payers of  the  county,  and  the  board  of  com- 
missioners, bring  this  action,  alleging  that 
the  Acts  of  1870-71,  c.  236,  and  the  Acts  of 
1887,  c.  183,  under  which  the  commissioners 
attempted  to  act,  and  under  which  the  elec- 
tion was  held,  were  void,  for  the  reason  that 
they  were  not  passed  as  required  by  section 
14  of  article  2  of  the  constitution,  and  that 
the  bonds  were  therefore  illegally  issued; 
and  they  pray  that  the  treasurer  of  the  coun- 
ty, the  defendant,  be  perpetually  enjqined 
from  paying  the  sum  now  in  his  hands,  or 
any  other  sums  which  may  hereafter  come  in- 
to his  hands,  to  the  holders  of  the  coupons. 
The  matter  was  heard  before  C^oble,  J.,  and 
the  restraining  order  theretofore  granted  was 
continued,  and  the  defendant  enjoined  from 
paying  out  the  money  in  his  hands  until  the 
final  hearing  of  the  case.  The  act  of  incor- 
poration of  the  Yadkin  Railroad  Company 
(chapter  236  of  the  laws  enacted  by  the  gen- 
eral assembly  of  North  Carolina  at  its  se&- 
sk)n  of  1870-71),  in  its  fourth  section,  made 
provision  for  subscriptions  to  be  made  to  the 
capital  stock  of  the  company  by  any  county 
along  the  line  of  the  road  to  such  amount 
as  a  majority  of  the  county  commissioners 
might  determine,  subject  to  the  approval  of 
the  qualified  voters  of  the  county;  the  com- 
missioners, in  order  to  pay  the  subscription, 
being  empowered  to  Issue  bonds  for  that  pur- 
pose, and  to  levy  taxes  to  pay  the  bonds  and 
interest  upon  them.  Section  4  of  the  act  of 
incorporation  was  amended  by  chapter  183 
of  the  Lavra  of  1887,  the  amendment  extend- 
ing the  privilege  of  subscribing  for  stock  of 
the  company  to  the  towns  and  cities  and 
townships  along  the  line  of  the  road,  and  re- 
quiring the  subscriptions  to  be  approved  by 
a  majority  of  the  qualified  voters  of  such 


cities,  towns,  and  townships;  and  providing, 
further,  that  bonds  should  be  Issued  In  pay- 
ment of  said  subscription  and  taxes  levied 
to  pay  the  same,  principal  and  Interest,  ac-' 
cording  to  the  terms  and  conditions  of  said 
bonds,  and  that  the  board  oi  commissioners 
of  the  county  should  issue  the  bonds,  and 
levy  the  taxes  to  pay  the  township  subscrip- 
tions. Section  14  of  article  2  of  the  constitu- 
tion ordains  that  "no  law  shall  be  passed  to 
raise  money  on  the  credit  of  the  state  or  to 
pledge  the  faith  of  the  state,  directly  or  in- 
directly, for  the  payment  of  any  debt,  or  to 
impose  any  tax  upon  the  people  of  the  state, 
or  to  allow  the  counties,  cities  or  towns  to  do 
so,  unless  the  bill  for  the  purpose  shall  have 
been  read  three  several  times  in  each  house 
of  the  general  assembly,  and  passed  three 
several  readings,  which  readings  shall  have 
been  on  three  different  days,  and  agreed  to 
by  each  house  respectively,  and  unless  the 
yeas  and  nays  on  the  second  and  third  read- 
ing of  the  bill  shall  have  been  entered  on 
the  Journal."  The  plaintiffs  were  allowed  to 
produce  copies  of  the  house  Journal,  certified 
to  by  the  secretary  of  state,  to  show  that  the 
above-mentioned  acts  were  not  passed  by  (he 
general  assembly  in  accordance  with  the  re- 
quirements of  the  constitution.  That  Jour- 
nal showed  that  the  bill  which  became  chap- 
ter 236  of  the  Laws  of  18707-71  was  Introduced 
on  the  81st  of  March,  1871,  and  referred  to 
the  committee  on  internal  improvements;  that 
it  was  reported  favorably  on  the  next  day; 
and  that  on  the  3d  of  April,  two  days  after 
its  introduction,  it  passed  Its  second  and  third 
readings;  and  that  there  was  no  entry  of  the 
yeas  and  nays  on  either  of  its  readings. 
From  that  Journal  It  appears  that  the  bill 
which  was  enacted  hito  chapter  183  of  the 
Laws  of  1887  passed  its  second  reading  on 
February  26th,  and  that  the  yeas  and  nays 
were  called  on  that  reading,  and  entered  on 
the  Journal;  that  the  bill  passed  its  third 
reading  on  the  28th  of  February,  but  the 
yeas  and  nays  were  not  entered  on  the  Jour^ 
nal  on  that  reading.  We  are  of  the  opinion 
that  it  was  competent  to  introduce  the  house 
Journal  as,  proof  that  the  acts  referred  to 
were  not  passed  according  to  the  require- 
ments of  the  constitution,  and  they  establish 
that  tact  That  provision  of  the  constitution 
(section  14  of  article  2)  is  mandatory,  as  we 
have  decided  in  Union  Bank  of  Richmond  v. 
Commissioners  of  Town  of  Oxford,  119  N.  C 
214,  25  S.  E.  966.  It  is  the  protection  which 
the  people  m  convention  have  thrown  around 
themselves  for  the  benefit  of  the  minority  as 
well  as  of  the  majority.  The  object  of  the 
provision  was  to  prevent  hasty  and  Ill-ad- 
vised legislation  by  means  of  which  the  peo- 
ple might  be  deprived  of  their  properly,  not 
for  the  ordinary  expenses  of  government,  but, 
by  special  taxation,  for  enterprises  ostensi- 
bly in  the  name  of  the  public  good,  but  which 
might  prove  sources  of  individual  injustice 
and  injury.  When  indebtedness  of  the  kind 
mentioned  In  the  provision  is  sought  to  be 
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incurred,  the  people  have  said  In  tbat  pro- 
vision that  their  legislatiye  body,  whenever 
considering  the  propriety  of  authorizing  It, 
shail  be  not  only  careful,  but  deliberate;  that 
the  bill  shall  be  read  three  several  times,  and 
pass  three  several  readings,  and  that  no  two 
readings  of  the  bill  shall  be  had  on  the  same 
day,  and  that  the  names  of  the  legislators 
who  vote  on  the  question  shall  be  known 
to  the  people  by  the  enrollment  of  their 
names  on  the  Journal.  It  is  a  reasonable 
requirement,  too,  especially  to  those  who 
are  property  holders  and  taxpayers,  and  the 
information  is  easy  to  be  had,  for  section 
16  of  the  same  article  of  the  constitution  or- 
dains that  each  house  shall  keep  a  journal 
of  its  proceedings,  which  shall  be  printed, 
and  made  public  immediately  after  the  ad- 
journment of  the  general  assembly.  There- 
fore it  is  clear  that  in  legislation  in  refer- 
ence to  raising  money  on  the  credit  of  the 
state,  or  pledging  its  faith  to  the  payment 
of  debt,  or  imposing  any  tax  on  the  people 
of  the  state,  or  allowing  the  counties,  cities, 
or  towns  to  do  so,  the  constitution  itself  or- 
dains that  such  legislation  is  void,  unless 
the  bills  have  passed  three  separate  read- 
ings, on  three  different  days,  and  umess  the 
yeas  and  nays  on  the  second  and  third  read- 
ing shall  have  been  entered  on  the  Journal. 
The  bill  may,  in  point  of  fact,  have  been 
read  three  several  times,  and.  on  three  dif- 
ferent days,  and  the  yeas  and  nays  may 
have  been  actually  called  on  the  second  and 
third  readings,  and  the  presiding  officers 
may  have  certified  thereto,  and  yet,  if  the 
entry  of  the  yeas  and  nays  is  not  actually 
made  on  the  Journal,  the  constitution,  speak- 
ing with  absolute  clearness,  says  that  the 
failure  of  such  entry  is  al>solutely  fatal  to 
the  validity  of  the  act  The  entry  showing 
who  voted  on  the  bill,  and  how  they  voted, 
must  be  made  before  the  bill  can  ever  be- 
come a  law.  The  constitution  does  not  al- 
low the  certificate  of  the  presiding  officers, 
or  any  other  power,  to  cure  such  an  omis- 
sion. The  certificate  of  these  officers  will 
be  taken  as  conclusive  of  the  several  read- 
•ings  in  ordinary  legislation,  even  if  it  could 
be  made  to  appear  that  the  Journals  were 
silent  in  reference  thereto,  because,  in  or- 
dinary legislation,  the  directions  of  the  con- 
stitution are  not  a  condition  precedent  to 
the  validity  of  the  act  But  in  that  class  of 
legislation,  the  purpose  of  which  Is  to  legis- 
late under  section  14  of  article  2  of  the  con- 
stitution a  literal  compliance  with  the  lan- 
guage of  that  section  is  a  condition  pre- 
cedent, and  one  which  must  be  performed 
in  its  entirety  before  the  bill  can  ever  be- 
come a  law.  This  point,  however,  has  been 
BO  recently  and  so  thoroughly  discussed  in 
the  case  of  Union  Bank  of  Richmond  v. 
Commissioners  of  Town  of  Oxford,  supra, 
that  it  will  be  unprofitable  to  enter  into  an- 
other protracted  discussion  of  it  here.  The 
authorities  there  cited  are  numerous,  and 
most  of  them  directly  in  point 


This  case  is  clearly  to  be  distinguished 
from  that  of  Carr  v.  Coke,  116  N.  C.  223,  22 
S.  B.  16,  and  the  difference  cannot  be  point- 
ed out  more  clearly  than  was  done  by  dark, 
J.,  who  delivered  the  opinloK  in  Union  Bank 
of  Richmond  v.  Commissioners  of  Town  of 
Oxford,  supra,  in  the  following  language: 
"This  case  has  no  analogy  to  Carr  v.  Coke, 
116  N.  C.  223,  22  S.  B.  16.  That  merely 
holds  that  when  an  act  is  certified  to  by  the 
speakers  as  having  been  ratified,  it  is  conclu- 
sive of  the  fact  that  it  was  read  three  sev- 
eral times  in  each  house,  and  ratified.  Const 
art  2,  §  23.  And  so  It  is  here.  The  certifi- 
cate of  the  speakers  is  conclusive  that  this 
act  passed  three  several  readings  in  each 
house,  and  was  ratified.  The  certificate 
goes  no  further.  It  does  not  certify  that 
this  act  was  read  on  three  several  days  In 
each  house,  and  that  the  yeas  and  nays  were 
entered  on  the  Journals.  The  Journals  weire 
in  evidence,  and  showed  affirmatively  the 
contrary.  The  people  had  the  power  to  pro- 
tect themselves  by  requiring  in  the  organic 
law  something  further,  as  to  acts  authoriz- 
ing the  creation  of  bonded  indebtedness  by 
the  state  and  its  counties,  cities,  and  towns, 
than  the  fact  certified  to  by  the  speakers  of 
three  readings  in  each  house,  and  ratifica- 
tion. This  organic  provision  plainly  re- 
quires, for  the  validity  of  this  class  of  legis- 
lation, in  addition  to  the  certificates  of  the 
speakers,  which  are  sufficient  for  ordinary 
legislation,  the  entry  of  the  yeas  and  nays 
on  the  Journals  on  the  second  and  third 
readings  in  each  house.  It  is  provided  that 
such  laws  are  'no  laws*— i.  e.  are  void— un- 
less the  bill  for  the  purpose  shall  have  been 
read  three  several  times  in  each  house  of 
the  general  assembly,  and  passed  three  sev- 
eral readings,  which  readings  shall  have 
been  on  three  different  days,  and  agreed  to 
by  each  house,  respectively,  and  unless  the 
yeas  and  nays  on  the  second  and  third  read- 
ings of  the  bUl  shall  have  been  entered  on 
the  Journal."  But  the  defendant  for  his 
protection,  presents  the  view  that  even  if  it 
be  conceded  that  the  acts  above  referred  to 
were  not  passed  according  to  the  require- 
ments of  the  constitution,  and  for  that  rea- 
son might  be  held  void  by  this  court,  yet 
the  commissioners  of  the  county  had  the 
right  to  submit  the  question  of  subscription, 
embracing  the  question  of  issue  of  bonds 
and  the  levy  of  taxes  to  pay  the  same,  prin- 
cipal and  interest  to  the  voters  of  the  coun- 
ty, and  upon  approval  by  a  majority  of  the 
qualified  voters  to  issue  the  bonds  under 
secUons  Id96-200Q  of  the  Code.  All  the  sec- 
tions of  the  Code  were  enacted  by  having 
been  read  three  several  times  in  each  house 
of  the  general  assembly,  having  passed  three 
several  readings  on  three  different  days  in 
either  house,  the  yeas  and  nays  on  the  sec- 
ond and  third  readings  having  been  entered 
on  the  Journals  of  the  senate  and  house  of 
representatives,  respectively. 

But  did  the  sections  above  mentioned  give 
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additional  and  complete  authority  to  order 
the  election.  Issue  the  bonds,  and  levy  the 
taxes  to  pay  them,  principal  and  Interest? 
Section  1996  Is  In  these  words:  'The  boards 
of  commissioners  of  the  several  counties 
shall  have  power  to  subscribe  stock  to  any 
railroad  company  or  companies  when  neces- 
sary to  aid  in  the  completion  of  any  railroad 
in  which  the  citisens  of  the  county  may 
have  an  interest"  It  will  be  necessary,  In 
order  that  that  section  may  be  construed  to 
give  authority  to  the  commissioners  to  issue 
the  bonds,  that  the  language  should  include 
a  railroad  not  begun  to  be  built  before  the 
constitution  was  adopted;  that  the  word  **com- 
pletlon"  should  be  construed  ''building,"  or 
"construction,"  extending  even  to  the  build- 
ing of  a  new  road;  for  in  the  case  before  us 
It  appears  that  the  road  had  not  begun  to 
be  built  We  cannot  see  why  the  word 
"completion"  should  be  thought  to  have 
been  used  by  the  legislators  in  any  other 
sense  than  the  one  most  usual  and  natural. 
Ordinarily,  the  words  "to  complete"  are  un- 
derstood to  mean  "to  finish,"  "to  fulfill," 
and  the  word  "completion"  to  mean  the 
"fihlshlng"  or  "accomplishing  in  full"  of 
something  which  has  already  been  com- 
menced; as,  for  instance,  it  Is  most  frequent 
to  hear  the  word  "completion"  used  In  con- 
nection with  the  finishing  years  and  months 
of  the  education  of  the  young.  It  is  said  of 
the  young  man  or  the  young  woman  that  he 
or  she  has  gone  for  this  year  or  this  session 
to  a  certain  university  for  the  completion  of 
his  or  her  education;  the  training  or  educa- 
tional process  having  been  going  on  for 
years.  If  there  is  uncertainty  as  to  the 
meaning  of  the  word  "completion,"  as  used 
In  section  1996  of  the  Code,  we  might  In- 
voke the  aid  of  section  4  (formerly  5)  of 
article  5  of  the  constitution,  In  Its  analogy 
to  the  Code  section,  to  clear  it  up.  The  part 
of  that  section  of  the  constitution  pertinent 
to  this  matter  reads  as  follows:  "And  the 
general  assembly  shall  have  no  power  to 
give  or  lend  the  power  of  the  state  In  aid 
of  any  person,  association  or  corporation, 
except  to  aid  In  the  completion  of  such  rail- 
roads as  may  be  unfinished  at  the  time  of 
the  adoption  of  this  constitution,  or  In 
which  the  state  has  a  direct  pecuniary  Inter- 
est, unless  the  subject  be  submitted  to  a  di- 
rect vote  of  the  people  of  the  state,  and  be 
approved  by  a  majority  of  those  who  shall 
vote  thereon."  Thus  it  appears  that  all 
gifts  or  loans  by  the  state  in  aid  of  the  com- 
pletion of  such  railroads  as  had  been  begun, 
but  which  were  unfinished,  at  the  time  of 
the  adoption  of  the  constitution,  or  In  which 
the  state  has  a  direct  pecuniary  interest, 
could  be  made  valid  by  simple  act  of  legis- 
lation. The  act  of  1868-69,  c.  171  (now  sec- 
tions 1996-2000  of  the  C!ode),  was  enacted  a 
few  days  more  than  a  year  after  the  ratifica- 
tion of  the  constitution  of  1868.  It  is  most 
reasonable  to  conclude  that  the  policy  and 
purpose  of  both  the  constitutional  provision 


and  the  statute  were  the  same,  the  only  dif- 
ference being  that,  in  case  of  state  aid,  no 
approval  by  a  vote  of  the  people  was  re- 
quired, while  a  majority  vote  of  the  people 
was  required  In  cases  of  county  aid.  The 
object  of  the  statute  must  have  been  to  pro- 
vide by  a  general  act  means  by  which  the 
counties,  without  special  legislation  for  each 
county  by  separate  bills,  might  be  enabled 
to  complete  unfinished  railroads  in  which 
the  counties  had  a  pecuniary  interest  At 
the  time  of  the  enactment  of  the  statute  of 
1868^-69,  and  always  since  that  time,  any 
county  of  the  state,  duly  observing  the  limi- 
tations of  section  7  of  article  7  of  the  consti- 
tution, and  under  an  act  passed  according  to 
the  requirements  of  sectl<m  14,  art  2,  of  the 
constitution,  could  and  can  subscribe  to  the 
capital  stock  of  the  railroad  company, 
whether  unfinished  or  to  be  begun.  The 
act  of  1866-69,  however,  considering  the 
condition  of  afiTalrs  then  existing,— that  is, 
that  there  were  counties  which  had  a  pe- 
cuniary interest  in  railroads  that  had  been 
begun,  but  were  unfinished,— enabled  such 
counties  to  make  subscriptions  of  bonds  to 
complete  such  unfinished  roads  at  the  earli- 
est moment  and  with  the  least  cost  by  a 
general  law  passed  according  to  section  14, 
art.  2,  of  the  constitution.  This  reasoning 
leads  us  to  the  still  further  conclusion  that 
at  the  time  when  the  act  of  1868-69  was 
brought  forward  in  Code,  §  1996,  and  the 
four  succeeding  sections,  it  could  have  had 
reference  to  no  cases  except  those  where  the 
counties  had  a  pecuniary  Interest  in  unfin- 
ished railroads  at  the  adoption  of  the  consti- 
tution of  1868,  and  that,  therefore,  the  Code 
sections  could  not  apply  to  the  present  case, 
because  the  Yadkin  Railroad  was  not  be- 
gun to  be  constructed  until  about  1889.  We 
have  given  to  the  matters  embraced  in  this 
case  a  patient  and  thorough  consideration. 
We  are  aware  of  the  hardships  and  losses 
that  may  follow  from  our  decision,  and  we 
are  also  aware  of  the  probable  complaints 
likely  to  be  made  by  persons  interested. 
But  the  constitutional  requirement  which 
we  have  discussed  is  clear  in  its  meaning 
and  in  its  language,  and  It  is  also  manda- 
tory. We  must  obey  it  in  our  interpreta- 
tion of  Its  meaning.  Investors  In  such  se- 
curities, who  may  meet  with  losses,  have 
no  one  to  blame  but  themselves,  for  the 
journals  of  the  general  assembly  are  open 
to  public  inspection,  and  the  constitution  of 
the  state  is  a  part  of  the  public  literature. 
The  purchaser  of  real  estate  with  ns  must 
look  to  the  depositories  of  his  title  for  the 
security  of  his  purchase,  and  so  must  the 
investors  in  our  state  and  county  and  ma- 
nlcipal  bonds  look  to  the  constitatlon  and 
the  laws  for  the  safety  of  their  investments. 
We  find  no  error  in  the  ruling  of  the  oonrt 
below.    No  error. 

FUBOHBS,  J.  (concurrhig).     As  I  concurred 
in  the  opinion  of  the  court  in  Oarr  y.  Coke,  116 
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N.  a  328,  22  S.  B.  16,  and  also  in  tli^  (q^lnton 
of  the  court  in  Union  Bank  of  Richmond  r. 
GomndBsioners  of  Town  of  Oxford,  119  N.  C. 
214,  25  S.  E.  966;  and  aa  it  wbm  daimed  on 
the  ax^nunent  in  this  case  that  the  two  opin- 
ions  were  in  conflict,  and  ooald  not  stand  to- 
i:ether,  I  propose,  in  addition  to  the  wett-con- 
sidered  opinion  of  Justice  MONTGOMBRY,  to 
say  briefly  what  seems  to  me  to  constitute  the 
distinction  between  the  two  cases. 

The  power  to  legislate  is  not  conferred  on  the 
general  assemblj!  by  the  constitution.  This  it 
has  without  an  express  delegation  of  power. 
There  are  instances  where  the  legidature  is 
commanded  to  legislate;  but  these  are  the  ex- 
ception to  the  general  rule,  and  have  nothing  to 
do  with  the  act  we  are  consldertaig.  The  most 
of  the  proTislons  of  the  constitution  with  re- 
gard to  legislation  are  restraints  upon  its  pow- 
er. The  act  considered  In  the  case  of  Garr  y. 
Coke  was  passed  under  the  general  and  inher- 
ent right  to  legislate.  This  being  so,  it  fell  un- 
der the  general  parliamentary  law  of  authenti- 
cation, and  the  signature  of  the  presiding 
of&cers  was  flnaL  But  the  act  now  under  con- 
sideration was  passed  under  one  of  the  restric- 
tions or  prohibitions  placed  upon  the  legislature 
by  the  constitution  (article  2,  §  14),  which  pro- 
vides "that  no  law  shall  be  passed  to  raise 
money  on  the  credit  of  the  state,*'  etc.,  unless 
it  be  read  on  three  several  days  in  eadi  housB, 
and  on  the  two  last  readings  the  yeas  and  nays 
are  taken  and  recorded;  and  this  rule  applies 
to  counties,  tovms,  cities,  Mc  It  must  be  ad- 
mitted that  the  constitution  might  have  pro- 
hibited the  legislators  from  passing  any  act  to 
lend  its  credit,  or  to  authorize  any  county  or 
town  to  do  so.  Suppose,  then,  that  the  con- 
stitution had  prohibited  the  enactment  of  any 
such  law,  but,  notwithstanding  this  inhibition, 
the  legislature  had  passed  such  an  act,  and  the 
presiding  officers  had  Signed  and  ratified  It, 
should  the  courts  have  gone  on,  and  enforced 
this  act,  because  It  had  passed,  and  been  rati- 
fied by  the  presiding  officers  of,  the  two 
houses?  And,  if  not,  why  should  this  act  be 
enforced,  passed  in  a  way  in  which  the  consti- 
tution says  It  shall  not  be  passed,  so  as  to  au- 
thorize a  county  to  raise  money  upon  its  credit? 
Suppose  the  legislature  should  pass  an  act  pro- 
viding for  the  payment  of  the  special  tax 
bonds,  or  the  Interest  thereon,  and  the  bill 
should  be  signed  and  ratified  by  the  presiding 
officers  of  each  body  of  the  general  assembly, 
should  this  court  enforce  this  act?  I  must  sup- 
pose that  the  answer  to  this  proposition  would 
be  ''No*';  that  the  constitution  prohibits  the 
legislature  from  passing  such  an  act  And,  if 
such  an  act  as  this  could  not  be  enf (Hrced  be- 
cause the  constitution  prohibits  its  enactment, 
it  would  be  difficult  to  draw  the  distinction,  and 
to  see  how  we  could  enforce  this  act  passed 
hi  a  way  the  constitution  says  it  should  not  be 
passed.  I  have  had  trouble  in  coming  to  the 
conclusion  that  we,  as  a  co-curdinate  depart- 
ment of  the  government,  could  look  to  the  man- 
ner of  its  passage.  But,  upon  further  consid- 
eration of  the  matter,  I  have  come  to  the  con- 


clusion that  these  rules,  preventing  us  from 
looking  behind  the  ratification,  are  only  appli- 
cable to  acts  passed  under  the  general  power 
of  legislation.  The  precedents  I  have  exam- 
ined grew  out  of  legislation  under  the  general 
unrestricted  power  as  to  legislation.  To  adopt 
this  rule  with  regard  to  restricted  or  prohibited 
powers,  would  be,  bi  effect,  to  destroy  these 
restrictions,  these  wise  and  beneficent .  provi- 
sions of  the  constitution.  In  this,  it  seems  to 
me,  lies  the  distinction  between  Garr  v.  Goke 
and  Union  Bank  of  Richmond  v.  Oommisslon* 
ers  of  Town  of  Oxford,  and  this  case  falls  un- 
der the  rule  governing  in  Union  Bank  of  Rich- 
mond V.  Gommissloners  of  Town  of  Oxford. 

It  is  daimed  that  this  is  an  act  of  repudia- 
tion on  the  part  of  plaintiffs,  and  repudiation 
is  not  more  distasteful  to  any  one  than  it  is 
to  me.  And  It  may  be,  in  a  moral  sense,  re- 
pudiation, but  it  cannot  be  in  law,  as  the  plain- 
tiffs were  never  legally  bound  for  these  bonds. 

GLARK,  J.  (concurring).  So  far  from  the 
decision  in  Garr  v.  G(Ae,  116  N.  G.  228,  22  S. 
B.  16,  confllcthig  with  the  decision  hi  this  case, 
it  is  the  strongest  vindication  of  the  wisdom 
and  necessity  of  placing  article  2,  f  14,  in  the 
constitution.  In  Garr  v.  Goke  the  maj(nlty  of 
the  court  felt  constrahied  to  hold  that  a  bill 
of  a  general  legislative  nature,  and  not  impos- 
ing a  tax,  when  authenticated  by  the  certificate 
and  signatures  of  the  speakers,  could  not  be 
impeached,  though  it  was  averred  in  the  com- 
plaint, and  shown  by  the  journals,  that  such 
bill  had  hi  fact  been' tabled  on  the  second 
reading  in.  the  house  in  which  it  had  been  in- 
troduced, and  consequently  had  not  reached 
the  other  house  at  all.  This  being  so,  if  the 
people  should  deshre  by  constitutional  amend- 
ment, or  by  a  provision  inserted  by  a  constitu- 
tional convention,  to  require  other  safeguards 
of  the  actual  passage  of  laws  than  tbe  signa- 
tures of  the  speakers,  can  there  be  any  doubt 
that  they  have  the  power  to  do  so?  Now,  as 
to  the  passage  of  the  class  of  bills  specified  in 
section  14,  art  2,  they  had  the  foresight  to  do 
this  very  thing,  and  to  requhre  additional  guar- 
anties by  providing  that  such  bills  should  not 
become  laws  unless  read  on  three  different 
days  in  each  house,  and  unless  "the  yeas  and 
nays  on  the  second  and  third  readings  shall 
have  been  entered  on  the  journal,"  which  jour- 
nal section  16  of  the  same  artide  requires  to 
be  ''printed  and  made  public  immediately  after 
the  adjournment  of  the  general  assembly."  As 
to  such  matters,  in  which  great  amounts  of 
money  are  at  stake,  the  public  were  not  willing 
to  run  the  risk  of  bills  being  palmed  off  as  stat- 
utes through  the  inadvertence  of  the  speakers 
or  the  venality  of  clerks  of  the  general  assem- 
bly, without  having  in  fact  been  enacted. 
These  additional  requirements  are  not  mere 
technicalities,  but  indispensable  safeguards, 
which  experience  has  caused  to  be  inserted  hi 
the  eonstituticms  of  many  of  the  states  to  pro- 
tect the  public  against  the  grossest  abuses  in 
the  creation  of  Indebtedness  or  authorlzhig  tax- 
ation by  the  state*  counties,  and  towns.    Garr 
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V.  Coke  holds  that,  as  to  blUa  not  embraced  in 
section  12,  art.  2,  the  certificate  of  the  speak- 
ers Is  conclusive  evidence  of  passage,  and  the 
courts  are  powerless  to  go  behind  thebr  signa- 
tures. The  decision  in  this  case  holds  that,  as 
to  tikt  cUuis  of  bills  referred  to  in  section  14, 
such  certificate  is  expressly  made  not  suffi- 
cient, and  the  bills  are  not  laws  unless  the  ad- 
ditional requirements  of  that  section  appear  by 
the  journal  to  have  been  complied  with.  There 
is  no  conflict  between  the  two  decisions,  and 
this  has  heretofore  been  pointed  out  in  Union 
Bank  of  Richmond  v.  Commissioners  of  Town 
of  Oxford,  119  N.  C.  214,  25  S.  E.  966. 

FAIRCLOTH,  0.  J.  (dissenting).  The  facts 
are  stated  in  the  opinion  of  the  majority  of  the 
court,  and  I  will  simply  state  my  position  brief- 
ly. My  reasoning  is  stated  in  Carr  v.  Coke, 
116  N.  C.  223,  22  S.  E.  16.  In  that  case  it  was 
held  that,  where  a  bill  had  been  duly  signed 
by  the  presiding  officers  of  the  assembly,  the 
court  cannot  go  behind  such  ratification  to  in- 
quhre  how  the  bill  was  passed.  The  ratifica- 
tion is  a  record,  and  concludes  the  matter.  It 
does  not  certify  that  the  bill  was  read  three 
times  or  a  less  number  of  times.  "Omnia  prse- 
sumuntur,''  etc.  It  is  argued,  however,  that 
the  case  above  stated  applies  when  the  assem- 
bly is  legislating  under  its  inherent  power,  un- 
restricted by  the  constitution,  and  that  that 
principle  does  not  apply  when  legislating  under 
restricted  clauses  of  the  constitution,  as  in  this 
case,  under  article  2,  }  14;  i.  &  that  in  one  in- 
stance the  ratification 'is  a  record,  and  conclu- 
sive, and  in  the  other  instance  the  ratification 
means  nothing,  because  one  section  of  the  con- 
stitution is  restrictive,  and  the  other  is  not  I 
cannot  reach  that  conclusion.  Article  2,  §  14, 
saying  that  no  law  shall  be  passed  to  allow 
counties,  etc.,  to  raise  money  on  their  credit, 
etc.,  unless  the  bill  shall  have  been  read  three 
times,  etc.,  is  a  restriction  directed  to  the  legis- 
lature, and  no  such  indebtedness  can  be  im- 
posed except  by  a  majority  vote  of  the  tax- 
payers at  the  ballot  box.  That  article  and  sec- 
tion do  not  declare  that  any  legislative  act  un- 
der it  is  void,  but  leaves  much  to  the  judgment 
and  discretion  of  the  legislature.  But  is  the 
distinction  well  taken?  Article  2,  §  12,  declares 
that  'IJie  general  assembly  shall  not  pass  any 
private  law  unless  it  shall  be  made  to  appear 
that  thirty  days'  notice  of  the  application  to 
pass  such  a  law  shall  have  been  given,  under 
such  direction  and  in  such  manner  as  shall  be 
provided  by  law."  This  is  a  restrictive  clause, 
and  yet  in  Brodnax  v.  Groom,  64  N.  C.  244,  it 
was  held  by  this  court  that,  if  a  private  act 
for  the  purpose  of  levying  a  special  tax  for  the 
county  be  certified  by  the  presiding  officers  of 
the  two  branches  of  the  legislature  as  duly  rat- 
ified, it  is  not  competent  for  the  judiciary  to  go 
behind  such  record,  and  hiquire  coUaterally 
whether  the  30-days  notice  of  an  application 
therefor,  required  by  the  constitution,  had  been 
given.  Pearson,  C.  J.,  said:  "We  do  not  think 
it  necessary  to  enter  into  the  question  whether 
this  is  a  public  local  act  or  a  mere  private  act. 


in  r^;ard  to  which  thirty  days'  notice  of  the 
application  must  be  given;  fdr,  taking  it  to  be 
a  mere  private  act,  we  are  of  opinion  tliat  the 
ratification  certified  by  the  lieutenant  governor 
and.  speaker  of  the  house  of  representativea 
makes  it  a  'matter  of  record,'  which  cannot  be 
impeached  before  the  courts  in  a  collateral 
way.  Lord  Coke  says,  'A  record,  until  levers- 
ed,  imported!  verity.'  There  can  be  no  doubt 
that  acts  of  the  legislature,  like  Judgments  of 
courts,  are  matters  of  record,  and  the  idea  that 
the  ^verity  of  the  record'  can  be  averred  against 
in  a  collateral  proceeding  is  opposed  to  all  of 
the  auth(Hltles."  The  courts  must  act  on  the 
maxim,  ''Onmia  prsesumuntur,"  etc  And  so, 
if  the  distinction  is  sought  to  be  applied  to  tlie 
many  aectiixis  of  the  constitution  on  varioos 
subjects,  whether  restrictive  or  genecal,  the 
law  might  change  as  each  case  was  presented. 
The  legislature  has  a  general  power  to  levy 
and  raise  taxes.  Const  art  5,  §  1.  When  the 
power  of  taxation  is  conferred,  it  is  difficult 
for  the  courts  to  enforce  restraints  imposed  by 
the  constitution  upon  the  procedure  of  the  leg- 
islature in  passing  the  necessary  laws  fbr  the 
exercise  of  the  power.  That  is  saying  to  a  co- 
ordinate branch  of  the  government,  'Tou  have 
not  done  your  work  or  duty  with  a  proper  de- 
gree of  precision,  and  we  will  declare  it  void.'* 
When  the  prohibition  is  absolute,  then  the 
courts  may  declare  the  result  void,  not  on  the 
ground  of  irregularity  in  the  legislative  pro- 
ceedings, but  because  the  power  does  not  exist, 
whether  the  proceedings  were  regular  or  irreg- 
ular. For  instance,  article  1,  §  6,  declares  that 
*'the  state  shall  never  assume  or  pay  or  author- 
ize the  collection  of  any  debt  or  obligation,  ex- 
press or  implied.  Incurred  in  aid  of  taisurrectioo 
or  rebellion  against  the  United  States,"  nnleas 
the  proposition  to  pay  such  debt  shall  be  sub- 
mitted to  the  people,  and  ratified  by  them  by 
the  vote  of  a  majority  of  all  the  qualified  vo- 
ters of  the  state,  at  a  regular  election  held  for 
that  purpose.  Here  we  find  a  restriction,  not 
on  the  procedure  of  a  co-ordinate  branch,  but 
an  absolute  prohibition  and  denial  of  power, 
which  the  courts  can  see  on  the  face  of  the 
constitution,  without  looking  at  the  Journals  of 
the  assembly,  and  without  impeaching  the  rec- 
ord of  ratification.  It  is  argued  that  the  legto- 
lative  Journals  are  public  documents,  and  are 
open  to  the  inspection  of  the  purchasers  of  the 
bonds  in  question.  That  Is  true,  and  it  is  equal- 
ly true  that  they  were  open  to  the  plaintlfb 
and  the  taxpayers  of  Stanly  county  when  they 
held  fbrth  these  bonds  to  the  public,  and  re- 
ceived the  money  for  them,  and  invested  the 
same  for  the  permanent  improvement  and  ben 
efit  of  their  county.  They  have  recognised  and 
paid  the  annual  hiterest  on  their  bonds  for  sev- 
eral years  without  objection,  and  It  Is  possible 
that  th^  never  discovered  the  absence  of  the 
words  "yea"  and  "nay"  on  the  Journals  untn 
since  the  decision  of  this  court  in  Union  Bank 
of  Richmond  v.  Commissioners  of  Town  of  Ox- 
ford, 119  N.  C.  214,  25  S.  E.  966.  I  think  the 
true  principle  is  found  in  the  first  two  cases 
cited  supra. 
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(121  N.  C.  288) 

JONES  T.  BUXTON  et  aL 

<Sapreme  Coart  of  North  OoroUiia.     Dec.  23, 
1807.) 

PbBLIMIKAIIT  INJUKCTION— DlBSOLUnOM. 

Id  an  action  to  qniet  title  and  determine  ad- 
vene dainia,  brought  by  the  holder  of  a  tax  deed, 
who  was  also  the  purchaser  at  a  sale  under  a 
trust  deed  in  which  he  was  the  cestui  que  trust, 
in  which  action  the  specific  relief  sought  is  that 
defendant  be  restrained  from  selling  under  the 
trust  deed,  the  preliminary  injunction  should  be 
continued  to  the  final  hearing. 

Appeal  from  superior  court,  Forsyth  conn- 
tj;  Starbuck,  Judge. 

Action  by  H.  F.  Jones  against  J.  a  Buxton 
ftnd  another  for  an  injunction.  From  an  or- 
der dissolving  the  restraining  order,  plaintiff 
appeals.     Reversed. 

Jones  &  Patterson  and  A.  B.  Holton,  for 
appellant  Watson,  Buxton  Sl  Watson,  for 
appellees. 


DOUGLAS,  J.  This  Is  an  appeal  from  the 
order  of  the  court  below  dissolving  the  re- 
straining order.  The  order  is  as  follows: 
"It  is  ordered  by  the  court  without  finding 
facts,  but  as  a  matter  of  law,  that  the  re- 
straining order  be  dissolved  at  the  cost  of  the 
plaintiff,  to  be  taxed  by  the  clerk."  The  ac- 
tion was  brought  by  the  holder  of  a  tax  deed, 
who  had  also  bought  at  a  sale  under  a  deed 
of  trust  in  which  he  was  the  cestui  que  trust 
He  appears  to  be  in  possession,  and  brings 
this  action  to  "quiet  his  tiUe  to  the  land,  and 
determine  the  adverse  claims  of  the  defend- 
ants." "Wherefore  he  asks  that  defendant 
be  restrained  from  selling  under  the  deed  of 
trust,  and  for  such  other  relief  as  the  plain- 
tiff is  entitled  to  in  the  premises."  It  is  thus 
seen  that  a  perpetual  injunction  is  the  princi- 
pal relief  sought,  and  in  fact  the  only  relief 
specifically  asked.  A  sale  of  real  property 
nearly  always  threatens  irreparable  damage, 
and  especially  a  forced  sale  for  cash  at  pubUc 
auction.  Material  issues  are  raised  In  the 
pleadings,  and,  as  no  facts  have  been  found, 
either  by  the  court  or  a  Jury,  we  are  of  opin- 
ion that  the  Injunction  should  be  continued  to 
the  final  hearing.  Capehart  v.  Biggs,  77  N. 
G.  261;  Purnell  v.  Vaughan,  Id.  268;  Lowe 
T.  Board  of  Gom'rs,  70  N.  a  5S2;  Bridgers  v. 
Morris,  90  N.  O.  32;  Heilig  v.  Stokes,  63  N. 
G.  612;  Jarman  v.  Saunders,  64  N.  a  867; 
Howes  V.  Bdauney,  66  N.  0.  218;  Dockery  v. 
French,  68  N.  C.  308;  Harrison  v.  Bray,  92 
N.  O.  488;  Durham  v.  Railroad  Co.,  104  N. 
C.  261,  10  a  E.  208;  Ghirk's  Code,  p.  303,  } 
S38  et  seq.  The  action  appears  to  have  been 
brought  in  good  faith  to  determine  substan- 
tial matters  of  difference,  and  yet,  '*in  de- 
spite of  the  action  now  pending,  the  defend- 
ants seek  to  cut  the  'Gordlan  knot'  by  a  sale 
of  the  land  under  the  power  in  the  mortgage 
deed.  This  cannot  be  allowed."  The  injunc- 
tion should  be  continued  to  the  hearing,  and 
tlie  Judgment  of  the  court  below  is  reversed. 
28  S.E.-35 


(in  N.  c.  s:^ 
STATE  V.  EDMONDS. 
(Supreme*  Ck>nrt  of  North  Carolina.     Dee.  28, 
1897.) 

CsiMniAL  Law  —  Rbmovino  Divisiov  Fsmos- 

Stock  Law. 

Under  AcU  1885,  c  219,  declaring  it  U 
be  unlawful  for  any  Mve  stock  to  ran  at  large  io 
Buncombe  county,  and  providing  for  a  stock  law 
requiring  the  erection  of  an  outside  fence  around 
the  county  by  the  board  of  county  commissioners, 
a  person  committed  no  offense  by  removing  hii 
part  of  a  division  fence,  without  regard  to  hif 
mtention  to  cultivate  or  pasture  his  own  land. 

Appeal  from  criminal  court,  Buncombe 
county;   Ewart,  Judge. 

W.  R.  Edmonds  was  convicted  of  having 
removed  a  division  fence  between  his  lands 
and  those  of  W.  H.  Robinson,  having  de- 
termined neither  to  cultivate  his  lands  In- 
closed by  said  fence  nor  to  permit  his  stock 
to  run  thereon,  and  he  appeals.     Reversed. 

Alfred  S.  Barnard,  for  appellant.  The  At- 
torney Qeneral,  for  the  State. 

FAIRCIX)TH,  C.  J.  This  Indictment  is  for 
remqvlng  a  division  fence  between  the  defend- 
ant and  the  prosecuting  witness,  which  had 
existed  for  several  years,  and  was  alleged 
to  have  been  removed  without  notice  to  the 
owner  of  the  other  half  of  the  fence,  con- 
trary to  the  provisions  of  Oode,  §  2802.  The 
case  was  tried,  exceptions  to  the  charge 
made,  and  the  Jury  rendered  a  verdict  of 
guUty.  We  take  a  view  of  this  case  which 
relieves  us  from  considering  any  of  the  ex- 
ceptions, motions,  or  alleged  defects  in  the 
bUl  of  indictment  The  act  of  1885  (chapter 
219}  declares  it  to  be  unlawful  for  any  live 
stock  to  run  at  large  in  Buncombe  county, 
and  forbids  any  person  to  permit  any  of  his 
live  stock  to  enter  upon  the  la^ds  of  snother 
without  leave  from  the  owner.  The  act 
fully  provides  the  machinery  for  establish- 
ing in  said  county  what  is  known  as  a  *'stock 
law,"  requiring  an  outside  fence  to  be  erect- 
ed around  the  county  by  the  board  of  coun- 
ty commissioners.  Under  this  act  the  de- 
fendant certainly  could  dispense  with  his 
outside  fence,  and  we  see  no  advantage  to 
either  party  to  keep  up  a  division  fence,  as 
required  by  chapter  20  of  the  Oode.  This 
being  so,  the  defendant  committed  no  of- 
fense in  pulling  down  and  removing  his  part 
of  the  fence,  without  any  regard  to  his  in- 
tention to  cultivate  or  pasture  his  own  land. 
This  action  must  be  dismissed.  Judgment 
reversed.    Reversed. 


(121  N.  C.  410) 

HOLMES  et  aL  v.  SAPPHIRE  VALLEY  GO. 

(Supreme  Oourt  of  North  Carolina.    Nov.  28, 

1897.) 

DSBDS— VaOUB  DE80RIPT1ON— BOUNDARIBS. 

Where  a  grant,  being  one  of  the  W.  sur- 
veys, is  described  as  "begioning  at  a  large  chest- 
nut,** and  its  boundary  lines  are  identified  only 
by  their  courses  and  distances  from  such  begiB- 
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nine,  and  there  Is  evidence  that  an  aged  resident 
of  the  neighborhood  pointed  ont  a  tree  aa  a  co> 
ner  of  "one  of  the  W.  Buryeys,"  bat  that  a  sor- 
▼ey  ran  ont  from  said  tree  as  described  in  the 
grant  failed  to  locate  the  corners  as  described, 
the  description  and  proof  are  insufficicDt  to  lo- 
cate the  beginning  point,  and  henoe  insufficient 
to  locate  the  land. 

Appeal  from  snpetior  court,  Jackaon  county; 
Brown,  Judge. 

Action  by  George  Holmes  and  others  agaluist 
the  Sapphire  Yall^  Company.  Ftom  a  Judg- 
ment of  nonsEUit,  the  plaintiffs  appeaL  Af- 
firmed. 

Walter  B.  Moore,  for  appellee. 

FAIRCLOTH,  C.  J.  Plaintiffs  sue  for  pos- 
session of  Q40  acres  of  land.  Their  title  is  de- 
nied by  defendant.  After  the  introduction  of 
evidence  was  closed,  his  honor  being  of  opin- 
ion that  plaintiffs  had  failed  to  locate  the  lands 
described  in  the  complaint,  the  plaintiffs  took 
a  nonsuit  and  appealed.  The  plaintiffs'  evi- 
dence was  a  state  grant  to  B.  H.  Phipps  (No. 
I,6d5),  dated  December  28,  1854,  and  several 
mesne  conveyances.  There  were  some  objec- 
tions to  the  reading  of  these  mesne  conveyan- 
ces on  the  trial,  but  the  case  turns  on  the  sufil- 
dency  of  grant  No.  1,095,  to  Phipps,  and  the 
evidence  to  locate  land  in  dispute.  The  de- 
scription in  grant  No.  1,695  was:  "640  acresi^ 
lying  and  being  In  the  county  of  Macon,  on 
the  waters  of  the  Toxaway  river,  beginning  at 
a  large  chestnut;  runs  thence  S.,  25  W.,  320 
poles,  to  a  rock  at  the  head  waters  of  Thomp- 
son river;  thence  N.,  65  W.,  820  poles,  to  a 
Ktake  in  a  laurel;  thence  N.,  25  B.,  320  poles, 
to  a  stake;  thence  S.,  65  B.,  320  poles,  with 
Johnson's  and  Francis'  line,  to  the  beginning." 
The  following  evidence  was  offered  by  plain- 
tiffs: Plats  of  the  survey  made  by  direction 
of  the  court.  Grant  to  B.  H.  Phipps  (No. 
1,695),  dated  December  28,  1864.  T.  B.  Reed 
testified.  "Sometimes  I  follow  surveying. 
Was  on  survey  in  this  case.  Found  marked 
chestnut  at  A.  Two  hacks  on  it,  indicating 
in  surv^ing,  a  line  tree.  Knew  Wm.  Chand- 
ler. He  is  dead.  Was  78  years  old.  He 
lived  for  many  years  near  these  lands.  Some 
few  years  ago,  and  before  this  suit  commen- 
ced, Mr.  Chandler  pointed  out  this  tree  to  me, 
and  said  it  was  a  corner  of  one  of  the  Wood- 
fin  surveys.  Did  not  say  which  one.  I  refer 
to  the  chestnut.  On  this  survey,  we  began 
there,  hi  running  the  Phipps  grant  (Na  1,696). 
Did  not  find  any  rock  at  end  of  first  call, 
which  is  thence  S.,  26  W.,  820  poles,  to  a  rock 
at  head  waters  of  Thompson  river.  The  head 
of  Thompson  river  is  two  and  one-half  miles 
off  from  there.  There  were  several  Woodfin 
surveys  in  this  section.  Some  Woodfin  sur- 
veys run  a  good  ways,  and  one  some  distance 
off.  There  are  eight  or  ten  Woodfiii  surveys. 
I  don't  know  myself  that  there  are  any  other 
Woodfin  surveys  in  this  locality.  There  is  a 
rock  al>out  tbe  size  of  a  small  house  over  the 
ridge,  about  twenty-three  poles  from  point 
where  poleage  gave  out.  It  is  on  south,  or 
Thompson    river,,  aide  of  Bear   Pond  ridge. 


This  rock  Is  two  and  one-half  miles  from  head 
spring  of  Thompson  river.  I  found  a  number 
of  large  rocks  there,  but  found  no  rock  as  large 
as  the  one  I  refer  to,  and  no  other  rock  Uk^ 
to  be  called  for  as  a  corner,  or  sheeted  aa 
such.  The  course  we  ran  from  the  hlg  chest- 
nut (being  the  first  call  of  the  Phipps  grant) 
would  not  bring  us  to  this  rock.  The  rock  Is 
several  poles  further  east,  and  twenty-three 
poles  from  the  point  where  poleage  gave  ont 
I  think  this  chestnot  Is  on  Francis'  and  John- 
son's Ihie."  S.  W.  Reed  testified  substantial- 
ly to  the  same  as  T.  B.  Reed. 

This  is  not  an  effort  to  establish  boundary 
lines  by  course  and  distance,  by  marked  trees 
and  comers,  or  by  calls  fbr  natural  objects, 
and  the  like,  but  is  an  effort  to  identUIy  and 
locate  the  first  station  by  evldenca  The  de- 
scription in  grant  No.  1,685  is  not  as  definite 
as  it  ought  to  be,  but,  if  we  assume  that  It 
can  be  aided  by  parol  evidence  in  fitting  the 
description  to  the'  land,  then  the  only  questioD 
is,  does  it  have  that  effect?  It  appears  to  the 
court  that  It  does  not  It  will  be  observed 
that  the  first  Une,  leading  away  from  the 
"chestnut"  has  no  chops  at  signS  Indicating 
a  line;  nor  has  the  fourth  line,  returning  to 
the  chestnut,  any  such  signs.  There  is  a  nde 
that  the  station  sought  to  be  fixed  may  be 
found  at  the  cross  or  intersection  of  two  lines 
run  and  measured  by  reverse  bearings,  but 
that  can  only  be  when  the  two  lines  start  out 
from  established  at  admitted  comers.  That 
rule  will  not  help  in  this  case,  because  the  sec- 
ond, third,  and  fourth  comers  both  Xsj  the 
grant  and  the  evidence,  are  more  Indefinite 
than  the  chestnut,  whidi  has  some  marks  on 
it  The  boundaries  would  depoid  solely  on 
course  and  distance.  If  the  first  station  (chest- 
nut) could  be  located.  The  proof  would  apply 
as  well  to  any  of  the  Woodfin  surveys  as  tb 
the  one  claimed  by  the  philntilf.  It  fails  to  lo- 
cate or  identify  any  chestnut  with  reasonable 
certainty.  If  the  evidence  was  allowed  to  lo- 
cate the  first  station  that  would  be  making  a 
beginning  comer,  instead  of  finding  one,  as 
nothing  Is  described.  Hinchey  y,  Nichols,  72 
N.  0.  66.    No  error. 


(in  N.  C.  3S4) 

GA.ITHER   V.    HASCAIiL-RIOHARDS 

STEAM  GENERATOR  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1807.) 

Appbal  k-XD  Errob  —  iNSTKUOTiosr— Iktbrprbta- 
tiox->Lanplord  aho   Tbnant— Cohditiox  Of 

PRBMI8E8— WaRBANTT  —  TRIAL  — TrBATMBNT  Of 

Jury. 

1.  In  an  action  to  recover  rent  of  a  store  and 
basement,  the  court  charged  tha^  if  the  base- 
ment became  wet  and  its  condition  injurious  to 
the  health  of  defendants,  and,  ''in  other  words, 
a  nuisance,*'  then  defendant  would  not  be  lia- 
ble for  rent,  and  the  jury  should  answer  the  10- 
tue,  ''No*';  but  if  the  condition  of  the  basement 
did  not  become  a  nuisance,  or  defendant  did  not 
leave  the  premises  throuj^  reasonable  fears  ot 
injury  to  health,  but  on  some  other  account,  the/ 
should  answer  tiie  issue,  "Yes."  Hdd,  that  the 
latter  part  of  the  charge,  instructing  the  jury 
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that  if  thtr  **tlhould  not  beHeve  that  th«  conditlOii 
of  the  baseiAent  beeame  a  nnlBaBce/'  did  not 
«abmit  a  queetion  of  law,  sinofe  in  the  fint  part 
-of  the  charge  the  coart  annoanced  the  law. 

2,  The  law  does  not  imply  any  warranty  as  to 
the  qaality  or  condition  of  leased  premises. 

8.  IJnder  Code,  §  17d6»  providing  that,  when  a 
jury  shall  fail  to  agree,  the  officer  shall  famish 
the  jurori  with  suidi  accommodation  as  the  court 
may  order,  where  a  jury  retired  at  11  o'clock  a. 
m.,  and  returned  a  Teraict  at  8  pw  m.,  the  con- 
duct of  the  sheriff  in  declining  to  give  th^m  any 
xefreshments  but  water  in  the  meantime,  and  in 
telling  them  they  must  wait  until  they  agreed 
upon  a  verdict  or  until  the  court  instructed  him 
to  take  them  to  dinner,  is  not  prejudicial  to  a 
IiBrty's  rights. 

Appeal  from  superior  court,  Mecklenburg 
county;  Norwood,  Judge. 

Action  by  T.  H.  Gaither  against  the  Has- 
call-Rlchards  Steam  Generator  Company  for 
rent  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

H.  W.  Harris,  for  appellant  Glarkson  & 
Dais,  for  appellee. 

PAIRCLOTH,  C.  J.  On  July  1,  1896,  the 
plaintiff  let  to  the  defendant  the  first  floor 
and  basement  of  a  certain  building,  at  an 
agreed  price  tor  one  year.  The  basement  was 
then  dry,  and  in  good  condition.  The  de- 
fendant allies  that  In  September  and  Octo- 
ber next  water  arose  In  the  basement  floor, 
and  its  condition  "became  such  as  to  hijure 
and  endanger  the  health  of  defendant's  agent 
and  employes  who  worked  on  the  floor  above*' ; 
that  plaintiff  knew  the  basement  had  been  a 
wet  cellar,  but  concealed  this  serious  defect 
from  the  defendant's  agent  The  defendant 
abandoned  the  premises  on  October  31,  1896, 
and  refused  to  pay  rent  any  longer,  for  which 
this  action  is  brought  Bach  party  Introduced 
evidence  to  show  the  condition  of  the  cellar 
before,  at,  and  after  the  date  of  the  lease,  and 
the  jury  rendered  a  yerdict  In  favor  of  the 
fdaintiff.  His  honor  instructed  the  jury  as 
follows:  "If  the  jury  And  from  the  evidence 
that  the  basement  had,  before  the  execution 
of  the  lease,  been  a  wet  cellar,  and  the  plain- 
tiff knew  this  fact,  but  fraudulently  conceal- 
ed it  from  defendant  at  the  time  of  makin^r 
the  contract,  and  that  the  basement  after- 
wards became  wet,  and  its  condition  Injurious 
to  the  health  of  defendant  and  its  agents,*- 
in  other  words,  a  nuisance,— and  that  defend- 
ant, through  reasonaUe  fears  of  Injury  to 
bealth,  abandoned  the  premises  on  that  ac- 
count, then  defendant  would  not  be  liable  for 
rent,  and  the  jury  should  answer  the  Issue, 
'Na'  But  if  the  jury  should  not  find  from  the 
evidence  that  the  basement  had  been  a  wet 
cellar  before,  or  that  plaintiff  had  knowl- 
edge of  it  and  concealed  it  from  the  defend- 
ant, or  if  they  should  not  believe  that  the  con- 
dition of  the  basement  became  a  nuisance,  or 
that  defendant  left  the  premises  through  rea- 
sonable fears  of  Injury  to  health,  but  on  some 
other  account,  then  they  should  answer  the 
issue,  'Tes,'  and,  in  that  event,  should  find 
what  amount  is  due."  Defendant  moved  tor 
a  new  trial  on  the  grounds:  (1)  That  the  eourt 


erred  hi  mbig  the  word  "'nuistoce,"  as  set 
forth  above,  in  that  portion  of  the  charge 
which  is  made  a  part  of  the  case;  (2)  that 
while  the  jury  were  considering  their  verdict 
the  officer  in  charge  of  the  jury,  without  any 
order  from  the  clerk,  denied  them  any  re- 
freshment, except  water,  for  a  long  time,  and 
in  answer  to  their  requests  for  dinner  inform- 
ed them  a  number  of  times  that  they  would 
have  to  wait  untU  they  agreed  on  a  verdict, 
ijrhereby  the  jury  were  induced  to  consent  to 
a  verdict  The  exception  is  that  the  court 
submitted  a  question  of  law  to  the  Jury,  when, 
in  the  latter  part  of  the  charge  he  tald  them, 
'"or  if  you  should  not  believe  that  the  con- 
dition of  the  basement  became  a  nuisance." 
This  would  seem  so,  but  for  the  previous  part 
of  the  charge,  where  he  told  the  jury  that,  if 
the  basement  became  wet  and  its  condition 
injurious  to  the  health  of  the  defendant  and 
its  agents,  then  it  was  in  law  a  nuisance. 
The  condition  of  the  basement  was  the  fact 
for  the  jury  to  find,  and  when  it  was  found 
by  the  jury  the  judge  announced  the  law  ac- 
cordingly. There  was  no  express  warranty 
as  to  the  condition  of  the  cellar,  and  the  law, 
in  leases,  does  not  Imply  any  warranty  as 
to  the  quality  or  condition  of  the  leased  prem- 
ises Tayl.  Landl.  A  Ten.  §  881.  The  jury 
retired  at  11  o'clock  a.  m.,  and  rendered  their 
verdict  at  3  p.  m.  In  the  meantime  they  were 
In  charge  of  the  sheriff,  who  declined  to  give 
them  refreshments,  except  water,  and  told 
them  they  must  wait  until  they  agreed  on  a 
verdict,  or  until  the  judge  told  him  to  take 
them  to  dinner.  This  matter  is  regulated  by 
Oode,  §  1736^  and  chapter  44,  Acts  1889,  and 
we  see  nothing  in  the  conduct  of  the  sheriff 
prejudicial  to  the  defendant's  rights.  Af- 
firmed. 

(121  N.  C.  677) 

STATE  V.  MONROB. 

(Supreme  Court  of  North  Carolina.     Dec.  21, 

1897.) 

DrUOOIST  —  ASBAULT    AND     BXTTERT ->  IkPROPBR 
USB  OF  DrUOS. 

1.  A  druggist  who  sold  croton  oil,  and  at  the 
purchfiser's  request  dropped  It  into  a  piece  of 
candy,  is  guilty  of  assault  and  battery,  where 
the  purchaser  caused  another  person  to  eat  the 
can(&  to  his  injury,  and  the  druggist  had  reason 
to  believe  that  the  dose  was  intended  for  such 
person  as  a  trick,  and  not  for  medicinal  pur- 
poses. 

2.  A  druggist  selling  an  unusual  dose  of  medi- 
cine, likely  to  produce  injury,  knowing  that  the 
purchaser  intended  to  administer  it  as  a  joke, 
may  be  guilty  of  assault  and  battery,  though  th« 
dose  was  not  poisonous  or  deadly. 

Appeal  from  superior  court,  Union  county; 
Hoke,  Judge. 

J.  P.  Monroe  was  convicted  of  assault  and 
battery,  and  he  appeals.     Affirmed. 

E.  Y.  Webb  and  Covington  &  Redwlne,  for 
appellant  Atty.  Gen.  Walser  and  Adams  & 
Jerome,  for  the  State. 

FAIROLOTH,  0.  J.  Will  Horn  admbiis- 
tared  to  Bmest  Barrett  a  dose  of  croton  oil. 
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and  the  oil  had  an  Injurioua  effect  on  Bar- 
rett Defendant  admits  he  sold  the  oil  to 
Horn,  and  at  his  request  dropped  it  into  a 
piece  of  candy,  but  says  he  did  not  Icnow 
that  these  parties  were  playing  practical 
fol^es  on  each  other,  and  did  not  know  for 
what  purpose  Horn  wanted  the  oil.  Anoth- 
er witness  testified  that  defendant  said  that 
Horn  said  he  wanted  the  oil  ''for  a  feUow."* 
Defendant  denied  saying  this.  Another  wit- 
ness testified  to  the  quinine  episode,  and  to 
Barrett's  and  Horn's  tricks  with  each  other. 
Defendant  testified  that  he  knew  that  a  day 
or  two  before  Horn  had  glTcn  Barrett  a  dose 
of  quinine  as  a  Joke,  in  lemonade.  There 
were  other  witnesses  on  these  matters.  De- 
fendant is  indicted  for  an  assault  on  Bar- 
rett If  guilty,  he  must  be  so  as  a  princi- 
pal, not  as  an  accessory.  His  guilt,  then, 
depends  upon  whether  he  knew,  or  had  rea- 
son to  believe,  that  the  dose  was  intended 
for  Barrett  or  some  other  person  as  a  trick, 
and  not  for  medicinal  purposes.  The  whole 
evidence  was  submitted  to  the  jury,  who 
rendered  a  verdict  of  guilty.  His  honor  In- 
structed the  jury  that  when  the  defendant 
sold  the  oil,  if  he  **knew  or  had  every  reason 
to  believe,  and  did  believe,  that  it  was  in- 
tended for  Barrett  or  some  other  person  by 
way  of  a  trick  or  joke,  and  not  for  a  medld- 
oal  purpose,  the  defendant  would  be  guilty 
of  assault  and  battery  **  He  also  charged 
that  it  was  not  necessary  that  it  should  be  a 
poisonous  or  deadly  <lose;  that  it  was  suffi- 
cient if  it  was  an  nn usual  dose,  likely  to  pro- 
duce serious  injury.  To  this  instruction  we 
see  no  objection,  and  we  think  it  covers  the 
substance  of  the  defendant's  prayers  proper 
to  go  to  the  jury.  There  was  no  exception 
to  the  evidence.  For  duties  of  druggists,  see 
Code,  §}  3143^145.     Affirmed. 


(lai  N.  C.  388) 

EDWARDS  et  al.  v.  PHIFER  et  aL 

(Supreme  Court  of  North   Carolina.     Nov.   23, 

1897.) 

Vbnduh  and  Purghasek— Pricb—Evidbnob— Izt- 
8TRC0TION8— Verdict— Ha kmlbss  Error. 

1.  A  purchaser  of  real  estate,  who  agreed  to 
cmy  the  price  through  a  building  and  loan  as- 
*«*»*ation,  purchased  10  shares  of  stock  at  $100 
'HcD.  assigned  them  to  her  grantor,  and  sabse- 
jueutiy  matured  the  stock,  on  which  the  grantor 
ifrew  out  |1,000.  In  an  action  by  the  grantee, 
MTho  claimed  that  the  price  was  $782,  against 
the  grantor,  who  claimed  the  price  was  the  stock, 
to  recover  the  difiference  between  $1,000  and 
$782,  the  grantor  introduced  evidence  that  the 
grantee  paid  $796  to  mature  the  stock.  Held 
error. 

2.  The  admission  of  the  evidence  was  harm- 
less error,  however. 

3.  It  is  not  error  to  refuse  prayerB  for  instruc- 
tions which  correctly  state  the  law,  where  their 
substance  is  included  in  the  charge  as  given. 

4.  A  party  bought  realty  and  agreed  to  pay 
the  price  through  a  buildins  and  loan  associa- 
tion, in  which  she  held  10  snares  of  $100  each, 
which  Bhe  assigned  to  the  grantor.  She  ma- 
tured the  stock,  and  the  grantor  drew  out  $1,000 
thereon.  The  grantee,  who  claimed  that  the 
price  agreed  on  was  $782,  sued  the  grantor,  who 


daimed  that  the  price  was  the  stock*  for  the 
difference  between  $1,000  and  $782.  The  ques- 
tions submitted  to  the  jury  were:  "What  was 
the  purchase  price  of  the  property  under  the 
terms  of  the  contract?"  and  '^Are  the  defendants 
indebted  to  the  plaintiff?'  and  "If  bo,  in  what 
amount?'  The  jury  found  that  the  price  was 
the  10  Bharea  ci  stociL.  and  that  defendant  was 
indebted  to  plaintiff  $13,  being  the  difference 
between  the  price  claimed  by  the  grantee  ($782), 
and   what  she  had  paid  to  mature  the  stock 

2795).     Held,  that  the  finding  of  $13  waa  error 
favor  of  the  grantee,  who  could  not  complain. 

Appeal  from  superior  court,  Mecklenhurg 
county;  Hoke,  Judge. 

Action  by  B.  J.  Edwards  and  others  agalust 
W.  W.  Phifer  and  others.  From  a  Judgment 
awarding  plaintiffs  less  than  they  sued  for, 
they  appeal.    Affirmed. 

Osborne,  Maxwell  &  Keerans,  for  appel- 
lants. Jones  &  Tillett  and  Geo.  B.  Wilson, 
for  appellee. 

FURGHES,  J.  The  plafaitlff  bouc^t  a  houae 
and  lot  in  the  city  of  Charlotte  from  the  de- 
fendant The  deed  has  been  made,  and  there 
is  no  dispute  about  the  title.  The  only  con- 
troversy is  as  to  the  price  of  the  house  and 
lot  The  ];^aintiff  claims  that  it  waa  $78^ 
while  the  defendant  claims  that  it  was  10 
shares  of  paid-up  building  and  loan  stock  of 
the  nominal  value  of  $100  each,  mairing  in 
the  aggregate  $1,000.  The  plaintiff  not  bavhig 
the  ready  money  to  buy  the  proi)erty,  it  was 
agreed  that  the  price,  whatever  it  may  have 
been  was  to  be  paid  through  the  building  and 
loan  association.  For  this  purpose  the  plain- 
tiff subscribed  for  10  shares,  which  she  aft- 
erwards assigned  on  the  books  of  the  com- 
pany to  the  defendant  The  plaintiff  kept  the 
weekly  dues  paid  on  these  10  shares  of  sto<^ 
until  it  matured,  in  188G,  and  the  defendant 
receipted  for  and  drew  the  money  doe  there- 
on, $1,000.  The  plaintiff  contends  that  only 
$782  of  the  money  drawn  by  the  defendant 
from  the  building  and  loan  association  belong- 
ed to  the  defendant  and  this  action  is  brought 
to  recover  the  difference  between  $782  and 
$1,000.  The  plaintiff  swore  that  the  contract 
price  was  $782,  and  introduced  other  evidence 
tending  to  corroborate  her;  while  the  defend- 
ant swore  that  the  contract  price  was  10  paid- 
up  shares  of  stock,  of  the  nominal  value  of 
$100  each,  in  the  building  and  loan  associa- 
tion, and  introduced  other  evidence  tending  to 
sustain  him.  During  the  trial  the  plaintiff  in- 
troduced evidence  as  to  the  value  of  the  prop- 
erty, as  to  what  the  lot  unimproved*  was 
worth,  and  also  as  to  the  cost  of  patting  the 
house  on  it  to  be  about  $650;  and  defend- 
ant, over  the  objection  of  plaintiff,  was  allow- 
ed to  prove  by  an  officer  of  the  association 
that  plaintiff  in  fact  paid  into  the  association 
on  this  stock  $796,  and  the  balance  making 
the  $1,000  was  paid  from  the  dividends  due 
on  said  stock.  The  plaintiff  claims  that  the 
admission  of  this  evidence  was  error,  and  that 
she  has  been  prejudiced  thereby;  while  the 
defendant  claims  that  it  was  not  error,  and, 
if  it  was  error,  it  was  Justified  by  the  incom- 
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petent  erldeoce  IntFodaced  by  the  plaintiff  as 
to  the  value  of  the  house  and  lot,— in  other 
words,  that  ''honors  are  easy/'— and  cites 
Cheek  y.  Watson,  90  N.  0.  302,  to  sustain  this 
contention.  It  does  not  seem  to  us  that  Cheek 
y.  Watson  can  be  sustained  by  precedent  or 
authority,  and  this  ruling  of  the  court  does 
not  meet  our  approval.  But  it  does  not  seem 
to  us  that  the  correctness  of  the  Judgment  of 
the  court  depends  on  this  ruling  of  the  court 
This  evidence  was  irrelevant,  as  it  did  not 
jHTOve,  nor  taid  to  prove,  any  issue  before  the 
court.  It  did  not  tend  to  prove  the  plaintiff's 
contention  that  the  price  of  the  property  was 
^782,  nor  did  it  tend  to  prove  the  defendant's 
contention  that  the  price  was  10  paid-up 
shares  of  stock  in  the  building  and  loan  asso- 
ciation. In  other  words,  it  did  not  prove  or 
tend  to  prove,  the  contract,  as  contended  by 
either  party,  and  should  have  been  excluded. 
Short  V.  Yelverton  (at  this  term)  28  S.  B.  13& 
As  to  whether  it  tended  to  disprove  the  plain- 
tiff's contention  that  the  contract  price  was 
$782,  is  not  before  us,  as  the  defendant  did 
not  appeal.  But,  as  we  fail  to  see  how  it 
could  have  tended  to  prove  thai  the  contract 
price  was  10  paid-up  shares  of  stock  of  $100 
each  In  the  building  and  loan  association,  it 
was  harmless  error.  In  fact,  the  same  thing 
had  been  proved  by  the  defendant's  testimony 
just  before,  without  objection  on  the  part  of 
the  plaintiff.  The  court  did  not  read  several 
of  the  prayers  of  the  plaintiff  for  instructions, 
while  the  court  remarked  that  they  were  good 
law,  and  the  plaintiff  excepted  to  this.  This 
exception  would  be  well  tak^i  but  for  the  fact 
that  the  siftstance  of  the  plaintiff's  prayers 
are  given  in  the  charge  of  the  court,  and  it 
was  not  necessary  that  they  should  be  in  the 
language  of  the  prayers.  Patterson  v.  Mc- 
Iver,  00  N.  C.  493;  Brink  v.  Black,  77  N.  C. 
69;  State  v.  Hargrave,  103  N.  C.  335,  8  S.  B. 
406. 

It  is  contended  by  the  plaintiff  that  the 
verdict  is  irregular,  uncertain,  and  not  re- 
sponsive to  the  contention  of  either  plaintiff 
or  dflfpndant;  and  that  the  court  committed 
an  error  in  allowing  such  a  verdict  to  be  ren- 
dered, and  in  going  to  Judgment  thereon.  It 
is  true  that  $796  is  not  in  accordance  with 
the  contention  of  either  party,  nor  does  it 
seem  to  be  sustained  by  the  evidence.  But 
this  is  not  the  verdict  of  the  Jury  upon  the 
Issue  submitted  as  to  what  was  the  contract. 
The  issues  submitted  to  the  Jury  were  as  fol- 
lows: (1)  ''What  was  the  purchase  price  of 
the  property  under  the  terms  of  the  contract? 
Ans.  Ten  paid-up  shares  in  building  and  loan, 
and  plaintiff  was  only  to  be  made  to  pay 
therefor  $782."  (2)  "Are  the  defendants  in- 
debted to  the  plaintiff?  If  so,  hi  what 
amount?  Ans.  $13.00,  with  interest  from 
March,  1897  [0]."  So  it  is  seen  that  the  Jury 
explicitly  found  that  the  contract  price  was 
10  paid-up  shares  of  stock  in  the  building 
and  loan  association,  adding  what  was  uxmec- 
essary  and  surplusage,  for  which  she  ''was 
only  to  pay  $782/'    If  they  had  stopped  with 


this  issue,  the  plaintiff  would  have  been  en- 
titled to  nothing.  It  is  the  second  issue  that 
contains  the  erroneous  finding  of  $13  in  favor 
of  the  plaintiff.  While  the  defendant  would 
have  had  grounds  to  complain  of  this  finding, 
we  do  not  see  how  the  plaintiff  can  complain, 
as  it  is  in  her  favor.  It  may  be  that  the 
defendant  got  the  advantage  in  the  trade,-- 
got  more  for  the  property  than  it  was  worth. 
But,  if  this  be  so,  it  is  not  a  matter  tbat  we 
can  remedy.    Affirmed. 


cm  N.  C.  669) 
STATB  V.  SMARB. 
(Supreme  Court  of  North  Carolina.    Dec  21, 

1897.) 
Jury— Special  Vbnire — Qualifioatioms — Obim- 
iNAL  Law ~Appbai/-*Rb VISION  of  Jury  List— 
Changs  of  Vbnub  —  Burglary  —  Bvidenoe— 
Competency. 

1.  Under  Code,  |  1728.  disqualifyhig  a  Juror 
who  has  a  "suit  pending  and  at  issue/'  a  juror 
is  not  disqualified  where  he  has  a  suit  pending, 
but  not  at  issue. 

2.  An  objection  that  the  jury  list  was  not  re- 
vised when  requked  by  statute,  where  it  does  not 
appear  that  the  accused  was  prejudiced,  will  not 
he  considered. 

8.  The  act  of  the  trial  judge  in  refusing  a 
change  of  venue  is  not  reviewable,  though  defend- 
ant, accused  of  burglary,  made  affidavits  there- 
for containing  strong  averm^its,  and  no  counter 
affidavits  were  filed,  as  Code,  $§  196,  197  (Act 
1879,  c  45),  forbids  a  removal,  unless  the  trial 
judge  shall  he  "satisfied"  that  justice  demands 
it 

4.  It  is  not  coiiHMtent  for  defendant  to  show 
that  other  burglariee  were  committed  about  the 
same  time  as  the  one  he  is  diarged  with. 

5.  Accused  cannot  object  that  a  special  venire 
authorized  by  Code,  1 1738,  was  not  drawn  from 
the  jury  box  under  Code,  §  1739,  providing  for 
such  drawuig  at  the  judge's  discretion. 

Appeal  from  superior  court,  Cleveland  coun- 
ty; Hoke,  Judge. 

William  Smarr  was  oonvicted  of  burglary, 
and  he  appeals.    Affirmed. 

B.  T.  Webb,  for  appellant  The  Attorney 
General,  for  the  State. 

CLARK,  J.  The  motion  to  quash,  because 
one  of  the  grand  jurors  had  a  suit  "pending** 
in  said  court,  was  properly  disallowed.  The 
disqualification  applies  only  to  a  juror  who  has 
a  "suit  pending  and  at  issue"  when  the  juror 
Is  drawn.  Code,  §  172a  The  object  is  to  dis- 
qualify one  who  has  a  suit  which  is  triable  at 
the  term  for  which  he  is  drawn  to  serve  as  a 
juror.  If  the  action  should  come  to  an  issue 
at  such  term,  it  wtnild  not  stand  for  trial  "till 
the  term  of  the  court  next  ensuing  such  joinder 
of  issue."  Id.  §  400.  But  here  the  juror's  suit 
was  not  at  issue  when  drawn,  nor  did.it  even 
come  to  issue  at  the  term  at  which  he  served, 
for  he  did  not  file  his  answer  at  that  term,  but 
was  granted  00  days'  leave  to  file  it  Hodgep 
V.  Lassiter,  96  N.  C.  361,  2  S.  B.  923. 

Nor  was  there  any  force  hi  the  objection 
that  the  jury  list  was  not  revised  (owing  to 
delay  in  receiving  the  Laws  of  1897)  on  the  first 
Monday  in  June,  but  at  the  meeting  of  the 
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commisslonera,  on  the  first  Monday  in  July  or 
AucroBt  It  does  not  appear  tbat  the  prisoner 
was  hi  any  wise  pr^udiced  therein,  and  such 
requhrements  as  to  the  manner  or  time  of  draw- 
ing luiors  have  always  been  held  directory,  in 
the  absence  of  proof  of  bad  faith  or  ccMTUption 
on  the  part  of  the  officers  charged  with  that 
duty.  State  r.  Stanton,  118  N.  C.  1182,  24  S. 
£.  536;  State  r.  Durtiam  Fertilizer  Oo.,  Ill 
^.  0.  068,  16  S.  B.  251;  State  t.  Wilcox,  104 
N.  C.  847,  10  S.  B.  463;  State  ▼.  Hensley,  04 
N.  0.  1021;  State  t.  Grlffice,  74  N.  0.  316; 
State  V.  Haywood,  73  N.  C.  437. 

The  prisons  filed  an  affidavit  for  removal. 
The  court  refused  to  remove,  and  the  prisoner 
excepted.  The  superior  court  of  the  county  in 
which  the  offense  was  committed  had  the  sole 
Jurisdiction  to  try  the  offense  unless  the  cause 
is  removed  therefrom,  and  the  authority  to  or- 
der such  removal  is  granted  and  restricted  by 
Code,  S§  196,  197.  SecUon  196  provides  that  bi 
all  civU  and  criminal  actions,  upon  affidavits, 
on  behalf  of  either  party,  that  Justice  cannot 
be  obtained  in  the  county  in  which  the  action 
Is.  pending,  ''the  Judge  shall  be  authorized  to 
order  a  copy  of  the  record  of  said  action  to  be 
removed  to  some  adjacent  county  for  trial,  If 
he  shall  be  satisfied  that  a  fair  trial  cannot  be 
had  in  said  county."  Section  197  says  that  it 
shall  be  competent  for  the  other  side  to  offer 
coimter  affidavits,  and  "the  Judge  shall  not  or- 
der the  removal  of  any  such  action,  unless  he 
shall  be  satisfied,  after  thorough  examination 
of  the  evidence  as  aforesaid,  that  the  ends  of 
Justice  demand  it/'  It  does  not  appear  wheth-^ 
er  the  state  offered  any  counter  affidavits.  The 
solicitor  may  not  have  deemed  it  necessary. 
In  a  matter  of  this  kind  the  prisoner  natural- 
ly states  his  ground  for  removal  in  as  strong 
a  light  as  possible,  but  the  judge  is  not  bound 
by  the  recitals  hi  his  affidavit,  though  no  cpun- 
ter  affidavit  is  filed,  but  is  to  ijual^e  "thorough 
examination  of  the  evidence." .  We  do  not  know 
whether  he  heard  oral  testimony  or  what 
knowledge  he  had  that  prevented  liim  from 
believhig  the  averment  that  a  fair  trial  could 
not  be  had  in  that  county.  He  Imew  the  truth 
as  to  the  surroundings  and  circumstances  far 
l)etter  than  it  can  be  known  by  us  from  an  ex 
parte  affidavit,  and  the  statute  forbade  him  to 
remove  unless  ''he  was  satisfied  that  the  ends 
of  Justice  required  it."  As  he  was  not,  there 
is  no  authority  given  to  the  appellate  court  to 
hold  that  he  was.  It  has  always  been  held  that 
the  granting  or  refusing  to  grant  an  order  of 
removal  is  a  discretion  which  the  lawmaldng 
power  has  vested  in  the  trial  Judge,  and  that 
Ills  action  is  not  reviewable.  State  v.  Hall,  73 
N.  G.  134;  State  v.  HiU,  72  N.  0.  345;  State 
V.  Hildreth,  31  N.  C.  429;  State  v.  Duncan,  28 
N.  G.  98.  These  were  the  uniform  decisions, 
even  under  the  former  statute,  which  was  "that 
the  Judge  may  decide  upon  such  facts  whether 
the  belief  Is  well  grounded."  Shice  then  the 
present  statute  (Gode,  M  196,  197;  Acts  1879, 
e;  45)  has  made  the  discretion  reposed  in  the 
trial  Judge  still  more  explicit  by  forfoiddhig 
hhn  to  remove  "unless  he  shall  be  satisfied" 


that  the  ends  of  Justice  demand  It  Under  tlie 
fbrmer  less  explicit  statute  It  wa«r  said,  obiter. 
In  State  T.  Hall,  supra,  tbat  If  the  presidhig 
Judge  should  refuse  on  account  of  a  supposed 
want  of  power,  It  might  be  reviewable,  and 
possibly  there  might  be  other  faistances.  Tlie 
present  statute  is  m  deer  that  no  Judge  coold 
doubt  his  power,  and  It  would  be  hard  to  Imag- 
ine a  case  hi  which  the  Judge  could  be  review- 
ed for  r^usal  to  remove  under  a  statute  which 
only  confers  authority  to  remove  if  be  Is  satis- 
fied that  the  ends  of  Justice  require  the  re- 
moval, and  further  forbids  him  to  remove  un- 
less he  is  10  satisfied.  As  Ruffln,  0.  J.,  says 
in  State  v.  EUldreth,  supra:  *The  presidhig 
Judge  must  dispose  of  such  applications  [f(Mr  re- 
movals and  continuances]  hi  his  discretion,  and, 
as  in  other  cases  of  discretton,  his  decision  can- 
not be  reviewed  here,  but  is  finaL"  And  By- 
num,  J.,  in  State  t.  Hill,  supra,  says:  '^  will 
be  observed  that  the  statute  does  not  Impose  a 
duty,  but  confers  a  discretion,  and  therofOie  It 
Is  always  competent  for  the  court  to  refuse  to 
remove."  Since  then,  as  already  pointed  out, 
the  statute  has  testricted  the  discretion  by  tor- 
bidding  removals  unless  the  trial  Judge  Is  sat- 
isfied he  ought  to  remove.  ^The  temptation  to 
perjury  hi  such  cases  is  so  great,"  as  RafBn« 
G.  J.,  says,  supra,  that  the  lei^latnie  hss 
thought  proper  to  thus  further  discourage  sud]^ 
motions.  In  Bnfi^and,  to  this  day,  no  a^^^eal 
has  evelr  be«i  allowed  In  criminal  cases.  With 
us,  refusals  to  set  aside  a  verdict  as  agahost  the 
weight  of  evidence,  or  to  continue  or  remove  a 
cause,  and  many  other  matters,  have  never 
been  reviewable.  It  was  in  the  power  of  the 
legishitare  to  commit  this  matter  of  passing 
upon  affldavitB  to  remove  absolutely  to  the  wis- 
dom and  integrity  of  the  trial  Judge,  as  best 
fitted  to  ascKtain  the  truth  of  the  matters  al- 
leged, and  it  has  dearly  done  so.  This  Is  not 
the  case  of  a  motion  to  remove  fdr  wrong  ven- 
ue, wlllch  is  a  matter  of  law  and  reviewable. 
Wood  V.  Morgan,  118  N.  G.  740,  24  8.  E.  522. 
Here  the  venue  Ls  right,  and  the  application  la 
to  change  therefrom  to  another  county.  It  is 
true  the  affidavit  makes  some  strong  aver- 
ments, as  might  be  expected,  but  they  did  not 
satisfy  the  learned  and  Just  Judge  who  pre- 
sided at  the  trial,  and,  unless  they  did,  he  was 
forbidden  to  remove  the  cause.  It  does  not  ap- 
pear that  counter  affidavits  were  not  filed,  but, 
if  they  were  not,  the  court  is  presumed  to  have 
"thoroughly  examined"  Into  the  facts,  as  le- 
quked  by  statute.  The  allegation  that  news- 
papers had  discussed  and  denounced  buigla- 
rles,  and  that  one  newspaper  had  pubiisbed 
that  the  prisoner  wSs  charged  with  this  offoise, 
was  not  a  very  serioui  matter,  mie  cause 
could  not  be  moved  Into  a  county  in  which  the 
same  or  similar  newspapers  bad  not  laigefy  dr- 
culated,  nor  where  taidignation  would  not  be 
fdt  against  the  perpetration  of  an  aggravated 
burglaty.  The  impression  once  entertained  of 
the  dangerous  effect  upon  a  Juror's  mind  of 
having  read  newspapet  venlons  of  an  ofSense 
and  comments  thereon  has  long  since  worn  out 
and  the  most  intelligent  men  m  a  conmiunliy, 
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the  newspaper  ceadera,  luive  long  ceased  to  be 
held  diaquallfled  on  tbat  account  as  Jurors. 
There  is  no  reason  to  believe  that  the  editors 
ot  the  very  papers  which  denounced  the  brute 
who  broke  Into  a  lady's  bedroom  at  night  with 
an  ax  to  slay  her,  If  detected,  and  who  actual- 
ly choired  her,  might  not  have  been  safely  trust- 
ed .to  decic(e  whether  the  evidence  proved  be- 
yond a  reasonable  doubt  thai  the  prisoner's  was 
the  hand  which  did  it.  In  the  county  of  Cleve- 
land, with  some  4,000  voters,  his  honor  doubt- 
less conceived  that  it  would  not  be  difficult  to 
find  12  honest  and  unbiased  men,  who  would 
give  the  prisoner  as  fair  a  trial  as  could  be  had 
In  any  adjoining  county.  It  does  not  even  ap- 
pear that  he  exhausted  his  peremptory  chal- 
lenges. With  unlimited  challenges  for  cause, 
and  23  challenges  without  cause,  the  prisoner 
doubtless  had  a  fair  Jury,  and  he  assigns  no 
error  as  to  the  Judge,  either  as.  to  the  exclusion 
of  evidence  or  in  the  instructions,  other  than 
the  utterly  untenable  exception  that  the  court 
would  not  admit  evidence  that  other  houses  had 
been  burglarized  about  the  same  time.  It  would 
not  have  been  competent  even  to  have  shown 
that  another  had  been  convicted  of  the  very 
offense  with  which  the  prisoner  was  charged* 
State  V.  Beverly,  88  N.  C.  632. 

The  othec  exception,  that  the  special  venire 
was  summoned  by  the  sheriff  as  prescribed  by 
Code,  I  1738,  and  not  drawn  out  of  the  box,  is 
equally  untenable.  The  statute  (Code,  §  1739) 
malices  the  latter  mode  purely  discretionary. 
State  V.  Stanton,  supra;  State  v.  Brogden,  HI 
N.  G.  666,  15  S.  £2.  170.    No  error. 


(121  N.  c.  5<») 

STATE  V.  BRYANT. 

{Snptreme  Court  of  Nortli  Carolina.     Dec.  28, 
1887.) 

Taxu— Wrbic  Patablb. 

Under  Acts  1897.  c.  169,  ||  86,  36,  provfdiDg 
that  "all  taxes  shall  be  due  on  the  first  Monday 
m  September  in  each  year,"  and  "the  sheriff  or 
his  deputy  or  tax  collector  shall  attend  at  the 
court  house  or  his  office  in  the  county  town  dur> 
ing  the  months  of  September  and  November  for 
the  purpose  of  receiving  taxes.  He  shall  also 
in  like  manner  attend  at  least  one  day  during 
the  month  of  October  at  some  one  or  more  pla- 
ces in  each  township,  •  •  •  provided  mat 
nothing  in  this  section  shall  be  construed  to  pre- 
vent the  collecting  officer  from  levying  and  sell- 
ing after  the  first  day  of  November,  but  he  shall 
not  sell  before  that  day,"— the  taxpayer  may  pay 
his  taxes  at  any  time  before  the  last  day  of  No- 
vember, without  incurring  any  penalty  or  punish- 
ment 

Appeal  from  superior  court,  Jc^nston  county; 
Robinson,  Judge. 

S.  Bryant  was  indicted  for  failure  to  pay 
taxes.  Judgment  of  acquittal  The  state  ap- 
peals.   Affirmed.  > 

The  Attorney  General,  for  the  State. 

FAIRGLOTH,  CL  J.  The  Indictment  is  for 
falling  to  pay  taxes,  and  was  found  to  be  a 
true  bin  at  a  term  of  court  held  November 
16,  1897.     By  agreement  of  counsel  for  the 


state  and  the  defendant,  the  Jury  returned  the 
following  speciarverdict:  "That  on  the  16th 
day  of  November,  1897,  the  defendant  was 
liable  for  a  poll  tax  hi  the  sum  of  $2,  and  a 
property  tax  in  the  sum  of  91  cents,  and  that 
he  failed  to  pay  the  same.'*  EUs  honor,  upon 
these  facts,  held  that  the  defendant  was  not 
guilty,  and  the  solicitor  for  the  state  appealed. 
The  revenue  act  of  1897  (chapter  168,  S  62) 
requires  the  sheriff  of  each  county  to  inquire 
and  report  to  the  Judge,  at  each  term  of  the 
criminal  court  held  In  the  county  foUowhig 
the  time  when  the  taxes  should  have  been  paid, 
as  to  whether  they  have  been  paid,  and  to 
make  out  a  list  of  all  delinquents,  and  the 
Judge  is  required  to  submit  the  list  to  the  so* 
lidtor  for  prosecution  In  the  manner  provided 
in  the  next  section.  Sectlcm  58  declares  that 
persons  liable  for  taxes  provided  for  in  this 
act  and  the  machinery  act,  who  fall  to  pay 
the  same  as  provided  by  law,  shall  be  guilty 
of  a  misdemeanor.  The  machinery  act  of  1897 
(chapter  169,  |  85)  declares  that  "all  taxes  shall 
be  due  on  the  first  Monday  In  September  In 
each  year.**  Section  86  declares  that  "the  sher- 
iff or  his  deputy  or  tax  collector  shall  attend 
at  the  court  house  or  his  office  in-  the  county 
town  during  the  months  of  September  and  No- 
vember for  the  purpose  of  receiving  taxes.  He 
shall  also  in  like  manner  attend  at  least  one 
day  during  the  month  of  October  at  some  one 
or  more  places  in  each  township,  of  which  15 
days  notice  shall  be  given  by  advertisement, 
*  *  *  provided  that  nothing  in  this  section 
shall  be  construed  to  prevent  the  collecting  of- 
ficer from  levying  and  selling  after  the  first 
day  of  November,  but  he  shall  not  sell  before 
tbat  day.**  The  amount  of  tax  subject  to  the 
constitution,  time  when  due,  when  collectible, 
and  the  procedure,  are  matters  regulated  by 
the  legislature,— -usually  every  two  years,— -for 
raising  revenue  for  the  state.  Different  sec- 
tions of  these  revenue  acts  are  frequently  and 
apparently  in  conflict  with  each  other,  and  are 
sometimes  found  to  be  so.  When  these  appar- 
ent conflicts  can  be  reconciled  consistently  with 
the  language  and  Intent  of  the  legislature,  we 
think  such  construction  should  be  given  to 
such  legislation.  In  the  present  case  it  is  clear 
that  taxes  are  due  September  1st,  and  the  col- 
lector shall  attend  the  precincts  until  the  last 
of  November  to  receiye  taxes,  and  he  may  levy 
and  collect  after  November  1st  We  think  the 
taxpayer  may  pay  his  taxes  at  any  time  before 
the  last  of  November,  at  least,  without  Incur- 
ring any  penalty  or  punishment,  and  that  the 
sheriffs,  under  the  proviso  in  section  86,  may 
levy  and  collect  whenever  Justified  reasonably 
by  the  facts  In  the  case,— for  instance,  if  the 
taxpayer  should  attempt  to  remove  to  distant 
parts,  or  attempt  tq  secrete  or  remove  his 
property,  and  thus  evade  payment  In  such 
cases  it  is  reasonable  that  the  tax  collector 
should  have  authority  to  collect  at  any  time 
after  November  1st  True,  the  taxpayer  may 
pay  at  any  time  before  or  after  the  day  on 
which  he  is  required  to  do  so,  but,  if  he  is  not 
allowed  until  the  last  day  of  November,  thera 
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Is  no  reason  why  the  tax  collector  should  at- 
tend at  the  precincts,  and  be  required  to  do  so 
until  that  day.  The  law  requires  payment  of 
taxes,  but  we  do  not  see  that  the  lei^slature 
intended  to  adopt  any  harsh  rule.  In  passing 
revenue  laws  the  legislature  takes  notice  of 
the  habits  of  the  people,  and  of  the  season  in 
which  they  can  do  so  without  sacrifices.  In 
the  present  case  it  does  not  appear  that  the 
defendant  has  refused  to  pay,  or  that  the  col- 
lector has  yet  demanded  payment,  nor  that  the 
tax  is  in  danger  of  being  lost  We  must,  there- 
fore, sustain  the  conclusion  of  his  honor.  Af- 
firmed. 


an  N.  c.  544) 


STATE  T.  LEB. 


(Supreme  Court  of  North  Oaiolina.  Dec  23, 
1807.) 
Crsdtbilitt  of  Wipb  as  Witness. 
In  a  prosecution  of  a  husband  for  murder, 
where  the  wife  was  a  witness,  an  instruction 
that,  although  the  law  does  not  say  that  a  wife 
cannot  swear  to  Uie  truth,  it  does,  by  reason  of 
the  close  relation  between  husband  and  wife, 
cast  suspicion  upon  her  testimony,  and  cautions 
the  jury  to  scan  it  closely,  but,  if  rejected,  the 
burden  is  still  on  the  state  to  prove  his  guilt 
beyond  a  reasonable  doubt,  is  objectionable,  as 
liable  to  mislead  the  jury  into  the  belief  that 
the  evidence  of  the  wife  is  to  be  to  some  extent 
discredited,  although  they  may  think  she  has 
told  the  truth. 

Appeal  from  criminal  court,  Edgecombe 
county;    Meaves,  Judge. 

Willis  Lee  was  convicted  of  murder,  and 
appeals.     Reversed. 

Gilliam  &  Gilliam  and  R.  O.  Burton,  for 
appellant  The  Attorney  General,  for  the 
State. 

FAIROLOTH,  C.  J.  The  prisoner  stands 
indicted  for  murder.  Several  exceptions 
were  made,  and  we  find  one  that  requires  us 
to  order  a  new  trial,  and,  as  the  others  may 
not  be  made  again,  we  do  not  pass  upon 
them  at  present.  The  prisoner's  wife  was 
examined  by  him.  In  regard  to  her  testi- 
mony the  court  charged  the  Jury:  **They 
[the  prisoner  and  wife]  stand  In  the  close 
relation  of  husband  and  wife,  and  the  law 
is  that,  standinir  in  close  relation,  there  Is 
a  cloud  of  suspicion  cast  upon  her  testimony. 
At  the  same  time  the  law  does  not  say 
that  a  wife  cannot  swear  to  the  truth.  The 
law  does  not  instruct  you  not  to  believe  her, 
but  it  does  caution  you  to  scan  her  testi- 
mony very  closely.  The  wife  is  a  competent 
witness  in  behalf  of  her  husband,  but,  in 
view  of  the  close  relation  between  them  and 
the  cloud  of  suspicion  cast  upon  her  testi- 
mony, the  law  says  Ihe  Jury  should  scruti- 
nize her  evidence  with  great  severity.  If 
the  Jury  reject  the  evidence  of  the  wife, 
it  would  still  devolve  upon  the  state  to  fur- 
nish you  with  evidence  to  satisfy  you  be- 
yon  1  a  reasonable  doubt  of  the  guilt  of  the 
prisoner."  To  this  charge  the  prisoner  ex- 
cepted.    Besides  the  strong  and  significant 


language  of  his  honor,  which  we  cannot 
approve,  he  failed  to  instruct  the  Jury,  aa 
this  court  has  several  times  pointed  out  and 
required  to  be  done,  that  if  they  believe  the 
discredited  witness  has  sworn  the  truth,  he 
is  entitled  to  as  full  credit  as  any  other  v^it- 
ness.  We  will  again  state  the  rule:  The 
law  regards  with  suspicion  the  testimony 
of  near  relations,  interested  parties,  and 
those  testifying  in  their  own  behalf.  It  is 
the  province  of  the  Jury  to  consider  and 
decide  the  weight  due  to  such  testimony, 
and  as  a  general  rule,  in  deciding  on  the 
credit  of  witnesses  on  both  sides,  they  ought 
to  look  to  the  deportment  of  the  witnesses, 
their  capacity  and  opportunity  to  testify  in 
relation  to  the  transaction,  and  the  relation 
in  which  the  witness  stands  to  the  party. 
That  such  evidence  must  be  taken  with 
some  degree  of  allowance,  and  should  not 
be  given  the  weight  of  the  evidence  of  dis- 
interested witnesses,  but  the  rule  does  not 
reject  or  necessarily  impeach  it;  and  if  from 
the  testimony,  or  from  it  and  the  other  facts 
and  circumstances  in  the  case,  the  Jury  be- 
lieve that  such  witnesses  have  sworn  the 
truth,  then  they  are  entitled  to  as  full  credit 
as  any  other  witness.  The  omission  in 
his  honor's  charge,  tested  by  this  rule,  was 
liable  to  mislead  the  Jury  into  the  impression 
or  belief  that  the  evidence  of  the  wife  is  to 
be  to  some  extent  discredited,  although  the 
Jury  may  think  she  is  honest  and  has  told 
the  truth.  State  v.  Nash,  30  N.  O.  86;  State 
V.  Boon,  82  N.  G.  637;    State  v.  HoUoway, 

117  N.  O.  730,  23  S.  B.  168;   State  r.  Collins, 

118  N.  C.  1203,  24  &  B.  lia  We  must  there- 
fore order  a  new  triaL 


(121  N.  c.  eo6) 
8TATB  V.  FURR. 
(Supreme  Court  of  North  Carolina.    Dee.  23, 
18»7.) 

COMPOUNDINO    FbLONT  —  INSTRUCTIONS  —  EXCSP- 

TION8  BBFORS  VbRDICT— MOTION  IN  Aa- 

RX8T  OF    JCDGHENT— LaRCSNT. 

1.  An  instmction  asked  on  behalf  of  a  Justice 
of  the  peace,  on  trial  for  compounding  a  felony, 
was  to  the  effect  tlmt  if,  through  ignorance  of 
the  law,  he  failed  to  conduct  the  case  m  a  regular 
and  orderly  manner,  **he  is  not  guilty.'*  As 
given,  it  read:  "This  alone  would  not  make  him 
guilty."     Held  no  error. 

2.  An  exception,  in  a  criminal  case,  that  the 
evidence  was  insafficient  to  support  a  verdict, 
must  be  taken  before  verdict 

3.  A  motion  in  arrest  of  Judgment  in  a  crim- 
inal case  is  not  a  proper  way  to  raise  the  ques- 
tion whether  some  fact  necessary  to  be  made 
out  by  the  state  has  been  proved. 

4.  When  persons  accused  of  larceny  voluntarily 
pay  the  value  of  the  stolen  goods  and  the  costs 
of  prosecution,  their  conduct  is  evidence  of  tlieir 
guUt 

Appeal  from  superior  court,  Cabarrus 
county;    Coble,  Judge. 

M.  M.  Furr  was  convicted  of  compoundbig 
a  felony,  and  he  appeals.     Affirmed. 

Morrison  Caldwell,  for  appellant  The  At- 
torney General,  for  the  State. 


N.a) 
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MONTGOM£EY,  J.  The  defendaata,  M. 
M.  Ftirr,  a  Justice  of  the  peace,  D.  M.  Widen- 
house,  Jason  Fnrr,  Hiram  Cox,  and  Luther 
Boat,  were  Indicted  for  compounding  a  fel- 
ony, charged  In  the  Indictment  to  have  been 
committed  by  the  last  three  of  the  above 
named.  The  defendants  Wldenhouse  and 
M.  M.  Fnrr,  the  justice  of  the  peace,  alone 
were  put  upon  trial.  There  seems  to  be  a 
conflict  between  the  printed  record  and  the 
transcript  as  to  whether  Wldenhouse  was 
tried  and  convicted,  but  that  is  immaterial, 
as  the  defendant  M.  M.  Furr  Is  the  only  ap- 
pellant here.  The  special  instructions  ask- 
ed by  the  defendant  were  glyen  lust  as  re- 
quested, except  that  the  fourth  was  modi- 
fied. In  that  fourth  prayer  the  defendant 
asked  his  honor  to  give  an  Instruction  in 
the  following  words:  "(4)  The  defendant  M. 
M.  Furr,  being  a  justice  of  the  peace,  is  not 
guilty  of  compounding  a  felony  for  merely 
making  an  honest  mistake  in  judgment  in 
regard  to  his  duty  to  dismiss  the  defendants 
charged  before  him  with  the  felony.  If  he, 
through  ignorance  of  law,  failed  to  conduct 
the  case  against  the  defendants,  charged 
with  the  stealing  of  the  goods  of  Mrs.  Wld- 
enhouse, In  a  regular  and  orderly  manner,  he 
Is  not  guilty.  The  jury  must  be  fully  satis- 
fied that  said  Furr  acted  in  such  case  cor- 
ruptly, and  for  a  reward  or  advantage." 
EUs  honor  gave  every  word  of  it,  except  that 
he  left  out  the  words  "he  is  not  guilty,"  and 
substituted  therefor,  'this  alone  would  not 
make  him  guilty."  On  the  motion  for  a 
new  trial,  the  grounds  for  the  same  were 
based,  first,  on  an  alleged  insufficiency  of 
the  evidence  as  to  the  receipt  by  Furr  of 
any  benefit  or  advantage  derived  from  the 
alleged  compounding,  or  that  he  had  made 
any  agreement  not  to  prosecute  the  defend- 
ants Jason  Furr,  Cox,  and  Bost. 

The  matter  alleged  as  a  first  ground  for  a 
new  trial  was  too  late.  Exceptions  to  the  suf- 
ficiency of  evidence  must  be  taken  before 
verdict  State  v.  Harris,  120  N.  0.  677,  28 
S.  E.  774.  In  respect  to  the  matters  consti- 
tuting the  second  alleged  ground  for  the 
motion,  we  find  that  the  charge  was  suffi- 
ciently dear  and  full.  That  part  of  the 
charge  was  as  follows:  "It  is  for  the  jary 
to  decide  ftom  the  evidence  If  the  state  has 
satisfied  you,  beyond  a  reasonable  doubt, 
that  the  defendant  Wldenhouse  had  had 
certain  property  stolen,  and  that  certain  par- 
ties, Jason  Furr,  Hiram  Cox,  and  Luther 
Host,  were  charged  with  the  crime,  and  that 
said  parties,  Jason  Furr,  Hiram  Cox,  and 
Luther  Bost,  paid  defendant  Wldenhouse  a 
certain  amount  of  money,  and  that  in  con- 
sideration of  the  money  paid  him  he  agreed 
to  put  an  end  to  the  prosecution  against  said 
parties,  or  agreed.  In  consideration  of  the 
money  paid  him,  not  to  prosecute  them  for 
the  crime  charged;  and  if  the  jury  are  fur- 
ther satisfied,  beyond  a  reasonable  doubt, 
that  defendant  Furr  received  a  part  of  the 
numey  paid  by  the  said  Jason  Furr,  Cox,  and 


Bost,  and  in  consideration  of  the  money  so 
paid  him  he  put  an  end  to  the  prosecution 
against  said  Jason  Furr,  Cox,  and  Bost,  or 
in  consideration  of  the  money  so  paid  him 
he  agreed  not  to  prosecute  them  for  the 
crime  charged,  then  the  jury  will  find  both 
defendants  Furr  and  Wldenhouse  guilty. 
If  Jason  Furr,  Cox,  and  Bost  paid  a  certain 
sum  of  money  to  Wldenhouse  in  payment 
of  the  goods  taken,  and  the  money  was 
paid  only  for  the  goods,  and  Wldenhouse 
never  agreed  with  them  not  to  prosecute 
them,  and  did  not  agree  to  put  an  end  to 
the  prosecution  already  against  them,  then 
Wldenhouse  would  not  be  guilty.  If  de- 
fendant Furr  did  not  put  an  end  to  the 
prosecution  against  Jason  Furr,  Cox,  and 
Bost  in  consideration  of  any  money  paid 
him,  and  did  not  agree,  in  consideration  of 
any  money  paid  him,  that  he  would  not 
prosecute  them  for  the  crime  charged,  but, 
honestly  mistaking  his  duty  In  the  matter, 
made  inquiries  of  the  prosecuting  witness, 
and  was  honestly  of  the  opinion  that  there 
was  not  sufficient  evidence  in  the  case  to 
bind  said  Jason  Furr,  Cox,  and  Bost  to 
court,  and  dismissed  the  case,  and  taxed  the 
prosecuting  witness  with  the  cost,  he  would 
not  be  guilty."  A  motion  in  arrest  of  judg- 
ment was  made  on  the  following  ground: 
''Because  the  indictment  charges  that  Hiram 
Cox,  Luther  Bost,  and  Jason  Furr  commit- 
ted the  felony  which  the  defendants  M.  M. 
Furr,  Jason  Furr,  D.  M.  Wldenhouse  and 
others  are  now  indicted  for  compounding; 
but  the  state  has  failed  to  show  that  Hiram 
Cox,  Luther  Bost,  or  Jason  Furr  had  com- 
mitted the  felony  alleged  to  have  been  by 
them  compounded  with  defendants  M.  M. 
Furr  and  D.  M.  Wldenhouse."  The  motiou 
was  improper.  Judgments  can  only  be  ar- 
rested in  criminal  cases  where  the  defect 
appears  upon  the  record  proper.  State  v. 
Potter,  62  N.  C.  338.  There  was,  however, 
evidence  tending  to  show  that  the  defend- 
ant received  a  part  of  the  money  paid  by  the 
defendants  Jason  Furr,  Cox,  and  Bost.  D.  M, 
Wldenhouse  testified  that  Jason  Furr,  Cox, 
and  Bost  each  paid  $5.16%,  each  payment 
being  one-third  of  the  value  of  the  stolen 
goods,  and  one-third  of  the  cost  due  to  the 
magistrate,  and  there  was  evidence  that  the 
defendant  got  a  part  of  that  money.  There 
was  evidence  of  the  larceny  in  the  conduct 
of  the  defendants  Jason  Furr,  Cox,  and 
Bost  When  charged  with  the  larceny  of 
the  goods,  they  voluntarily  agreed  to  have 
them  valued,  the  costs  added,  and  paid  the 
same,  insisting  that  they  should  be  dischar- 
ged, and  the  prosecution  stopped.  It  is  true 
that  the  defendants  Jason  Furr,  Cox,  and 
Bost  were  under  arrest,  under  the  warrant 
of  the  defendant  M.  M.  Furr,  for  the  lar- 
ceny of  the  goods,  but  the  evidence  was  re- 
ceived by  the  court  without  objection  by  the 
defendant  M.  M.  Furr.  It  Is  true  the  de- 
fendant stated  that  at  9  o'clock  in  the  morn- 
ing he  Informally  examined  the  witnesses. 
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and  found  there  wai  not  enongh  teitimoay 
againBt  them  to  bind  them  over  to  court; 
bat  they  were  not  discharged  nntil  three 
hovra  later,  nor  nntU  the  costs  had  been 
paid  and  the  stolen  goods  paid  for.  In  this 
interval  there  was  evidence  going  to  show 
that  Jason  Fnrr,  Cox,  and  Bost,  together 
with  the  owner  of  the  goods,  were  some 
hundred  yards  oft,  talking  over  the  compro- 
mise and  adjustment,  and  that  the  defend- 
ant knew  what  was  going  on.  We  find  no 
error  in  the  ruling  of  the  court  in  the  mat- 
ters complained  of,  nor  in  the  Judgment  of 
the  court    No  error. 


(121  N.  C.  426.  480) 

STATE  ex  rel.  CALDWELL  y.  WILSON. 

(Supreme  Court  of  North  Carolina.     Dec  28, 
18d7.) 

Railroad  CoinciBSiONBRS  —  Rbmotal  fboh  Of- 
FicB  —  Quo  Warranto  —  Plbadiko— Trial  bt 
Jury— JuDOMBirr— Apfbal—  BoPBBaBDBAB— Dub 
pROGBss  or  Law — Equal  Pbotbctio:t  or  Laws. 

1.  Where,  under  Laws  1801,  c.  S20,  |  1,  the 
gOTernor  wrote  a  railroad  commiBsioner  inform- 
ing him  of  hlB  alleged  violation  of  the  act  in 
becoming  interested  in  a  railway,  and  com- 
manding him  to  appear  on  a  certain  day,  and 
show  cause  Why  he  should  not  be  suspended, 
and  the  commissioner  appeared  and  made  his 
defense,  the  letter  and  the  hearingthereon  were 
"process  of  law,*'  within  Const.  U.  S.  Amend. 
14,  S  1. 

2.  By  Laws  1891,  c.  320,  $  If  it  is  provided 
that  the  governor  shall  suspend  a  railroad  com- 
missioner who  becomes  Interested  in  a  railroad. 
Hdd  that,  if  such  commissioner  would  other- 
wise have  been  entitled  to  a  jury  trial  to  deter- 
mine whether  he  were  interested  in  a  railroad, 
he  waived  it  by  accepting  the  office  under  a  law 
which  denied  such  lury  trial. 

8.  Laws  1891,  c.  820,  |  1,  providhig  that  the 
governor  shall,  without  judicial  proceeding,  sus- 
pend any  railroad  commissioner  who  becomes 
interested  in  a  railroad,  does  not  deny  to  such 
commissioner  the  ''eqaal  protection  of  the  law,*' 
in  violation  of  Const  U.  S.  Amend.  14,  $  1. 

4.  Where  the  governor,  as  provided  by  Lawa 
1891,  c  320,  S  1,  suspends  a  railroad  commis- 
sioner for  becoming  Interested  in  a  railway, 
such  commissioner  is  not  deprived  of  his  prop- 
erty ** without  due  process  of  law,"  in  violation 
of  Const.  U.  S.  Amend.  14,  S  It  even  though  an 
office  be  considered  properly,  and  the  suspen- 
sion be  made  by  the  governor  without  swearing 
witnesses  or  listening  to  testimony  for  the  com- 
missioner. 

6.  Where,  in  a  quo  warranto  proceeding,  the 
facts  determinable  by  the  court  are  all  con- 
ceded, there  is  nothing  for  a  jury  to  try,  and  a 
judgment  on  the  pleadings  is  proper. 

6.  The  finding  of  the  governor  that  a  rail- 
road commissioner  has  become  interested  in  a 
railroad  contrary  to  Laws  1891,  c.  320, 1 1,  and 
should  be  suspended,  is  final,  until  settled  by 
the  general  assembly,  and  cannot  be  reviewed 
nor  tried  by  a  jury  in  the  quo  warranto  proceed- 
ing instituted  by  the  commissioner's  successor 
to  obtain  possession  of  the  office. 

7.  Under  Laws  1891,  c.  320,  §  1,  providing 
that  the  governor  shall  suspend  a  railroad  com- 
missioner who  becomes  interested  in  a  railroad, 
in  the  action  by  the  governor  to  suspend  such 
commiasioner,  he  has  no  power  to  direct  an  is- 
sue like  a  chancellor;  and.  his  failure  to  do  so 
iocs  not  deprive  the  commissioner  of  his  of- 
fice "without  due  process  of  law." 

a  The  proviaion  of  Laws  1891,  c  820,  |  1, 


for  the  saspenBioB  of  the  railroad  commissioner 
by  the  governor  in  certain  cases,  being  a  part 
of  the  act  originally  creating  the  office,  it  inte^ 
feres  with  no  vested  right  of  the  incumbent  of 
the  office,  but  prescribes  a  rule  of  proi»erty  to 
which  the  incumbent  assented  by  taking  the 
office  under  the  act. 

9.  The  office  of  railroad  commissioner  beins 
purely  of  legislative  origin  and  administratiTe 
duties,  the  action  of  the  legislature  in  reservinf 
the  right  of  removal  Oawb  1891,  c  820,  |  1) 
was  not  beyond  its  constitutional  power. 

10.  The  provision  of  Laws  1891,  c  820,  i  L 
requiring  that  no  railroad  conunissloner  shsll 
be  interested  in  any  railroad,  is  not  nnconatito- 
tional,  as  reauiring  qualifications  In  addition  to 
those  prescribed  in  the  constitution,  as  the  pro- 
vision was  not  intended  to  restrict  the  rights  of 
the  individual,  but  to  secure  the  faithful  and 
efficient  performance  of  public  duties. 

11.  Though  the  railroad  commiBsion  was  made 
a  court  of  record  to  give  authenticity  to  its  pro- 
ceedings, it  is  an  administrative,  and  not  a  ja- 
dicial,  court,  and  hence  is  not  a  branch  of  gov- 
emment  co-ordinate  with  the  executive,  but  is 
a  part  of  the  executive. 

12.  Where  important  public  interests  are  fai- 
volved,  the  supreme  court  will  not  remand  t 
case  on  affirming  it,  but  wHl  enter  final  judg- 
ment, under  Code,  §  957,  authorising  the  court 
to  render  such  judgment,  on  an  inspection  of 
the  whole  record,  as  it  shall  appear  to  them 
ought  in  law  to  be  rendered  thereon. 

13.  The  supreme  court  of  North  Oarolhia  has 
no  power  to  set  aside  or  pass  upon  the  regulan- 
ty  of  a  writ  of  error  to  the  supreme  court  of  the 
United  States  to  review  a  judgment  of  the  for- 
mer court. 

14.  Where  a  final  judgment  of  ouster  Ib  enters 
ed  in  the  supreme  court  in  a  quo  warranto  pro- 
ceeding, and  relator  has  already  qualified,  the 
judgment  places  him  in  immediate  possession 
of  the  office,  and  hence  process  is  unnecessary. 

15.  The  allowance  by  the  chief  justice  of  the 
supreme  court  of  North  Carolina  of  a  writ  of 
error  to  the  supreme  court  of  the  United  Statea. 
and  the  filing  of  a  superaedeaB  bond  approved 
by  such  chief  justice,  will  not  supersede  said 
judgment;  and  hence  any  attempt  by  defend- 
ant to  exercise  the  functions  of  the  oflSce,  and 
any  interferencie  bv  any  One  with  the  relator' a 
exercise  thereof,  will  be  a  contempt  of  the  state 
court. 

Faircloth,  C.  J.,  dissenting. 

Appeal  from  superior  court,  IredeQ  county; 
Coble,  Judge. 

Quo  warranto,  on  the  rehition  of  L.  O.  Cald- 
well, against  James  W.  Wilson,  railroad  oom- 
missioner.  From  a  Judgment  for  relator,  de- 
fendant appeals.   Affirmed. 

R.  O.  Burton,  J.  D.  Shaw,  T.  N.  Hill,  J.  C. 
L.  Harris,  Armlstead  Burwell,  and  John  G. 
Bynum,  for  appellant.  A.  C.  Avery,  Armfleld, 
Turner  &  Cowles,  and  W.  J.  Montgomery,  for 
appellee. 

DOUGLAS,  J.  This  Is  an  action  hi  tbe  na- 
ture of  quo  warranto,  brought  to  try  the  tlUe 
to  the  office  of  railroad  oonurfissloner.  The  de- 
fendant was  suspended  hy  the  governor  nnder 
the  provisions  of  section  1  of  chapter  320  of 
the  Laws  of  1891,  known  as  the  *'RaUxoad 
Commission  Act,"  and  the  plaintiff  appointed 
to  fill  the  vacancy  so  created.  The  part  of  the 
act  now  under  consideration  is  as  follows: 
"Said  commissioners  shall  not  be  jointly,  or 
severally,  or  in  any  way  be  the  holder  of  any 
stock  or  bonds,  or  he  the  agent  or  attorney  or 
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employ^  of  any  snch  company,  or  hare  any  in- 
terest In  any  way  In  such  company,  and  shall 
80  continue  during  the  tann  of  hte  office;  and 
in  case  any  commissioner  shall,  as  distributee 
or  legatee  or  in  any  other  way,  hare  or  become 
entitled  to  any  stock  or  bonds  or  interest  there- 
in of  any  such  company,  he  shall  at  once  dis- 
pose Of  the  same;  and  in  case  any  commis- 
sioner shall  fan  in  this,  or  hi. case  any  (me  of 
them  shall  become  disqualified  to  act,  then  it 
shall  1)6  the  duty  of  the  governor  to  suspend 
him  from  ofilce  and  to  report  the  fact  of  his 
suspension,  together  with  the  reason  therefor, 
to  the  next  general  assembly;  and  the  question 
of  his  removal  from  office  shall  be  determined 
by  a  majority  of  the  general  assembly  In  joint 
session.  In  any  case  of  suspension  the  govern- 
or shall  fill  the  vacancy,  and  if  the  general 
4ssembly  shall  determine  that  the  commission- 
er suspended  shall  be  removed,  then  the  appoin- 
tee of  the  governor  shall  hold  until  his  suc- 
cessor is  elected  and  qualified  as  hereinbefore 
provided,  but  if  the  general  assembly  shall  de- 
termine that  the  suspended  commissioner  shall 
not  be  removed  from  his  office,  then  the  effect 
shall  be  to  reinstate  him  in  said  office.  The 
person  dlscharghig  the  duties  of  said  office  shall 
be  entitled  to  the  salary  for  the  time  he  Is  so 
engaged,  but  the  commissioner  who  is  suspend- 
ed shall  be  allowed  the  salary  during  his  sus- 
pension in  case  he  should  be  reinstated  by  the 
next  general  asseinbly." 
The  following  facts  appear  from  the  record: 
On  the  24th  day  of  August,  189(7,  the  govern- 
or wrote  to  the  defendant,  calling  his  attention 
to  the  said  act,  reciting  certain  allegations  as  to 
the  defendant's  connection  with  the  Southern 
Hallway  Company,  and  requhrlng  the  defend- 
ant to  show  cause  in  writing,  on  or  before  the 
1st  day  of  September,  1$^,  why  he  should  not 
be  suspended  from  office,  and  a  report  thereof 
made  to  the  next  general  assembly.  On  the 
30th  day  of  August,  1897,  the  defendant  filed 
with  the  governor  his  written  answer;  among 
other  defenses,  denying  the  power  of  the  gov- 
ernor to  suspend  him,  and  alleging  the  uncon- 
stitutionality of  that  iwrtlon  of  the  raih^oad 
commission  act  authorizing  such  suspension. 
On  the  23d  day  of  September,  1897,  the  govern- 
or notified  the  defendant,  in  writing,  ttiat,  after 
due  investigation  and  consideration,  he  was 
convinced  that  the  defendant  had  violated  the 
railroad  commission  law  In  some  of  the  par- 
ticulars mentioned  in  his  letter  of  August  24th; 
and  that  the  defendant  had  not  only  violated 
said  act  in  the  specifications  set  out  in  said  act, 
but  that  the  defendant  had  otherwise,  within 
the  meaning  aind  intent  and  words  of  said  act, 
become  disqualified  to  act;  and  that,  therefore, 
be  (the  governor)  did  suspend  the  defendant 
from  the  office  of  raflroad  commissioner  and 
chairman  of  said  commission,  and  did  appoint 
thereto  the  relator,  Caldwell.  The  defendant, 
on  September  24th,  replied  to  the  governor,  as 
follows:  "Sir:  Yours  of  the  23rd  Inst.  Is  here- 
in acknowledged.  In  reply,  I  will  say  that  1 
shall  disregard  your  order  to  suspend,  but  win 


continue  to  do  business  at  the  old  stand  until 
removed  by  a  tribunal  other  than  a  self-consti- 
tuted'Star  Chamber.' "  The  relator  qualified  at 
once,  and  demanded  of  the  defendant  the  pos- 
session of  the  said  office,  together  with  all  its 
records,  which  was  refused  by  the  defendant 
Thereupon  the  relator  brought  this  action  to  re- 
cover said  office,  and  filed' his  compbhit,  fully 
setting  out  his  cause  of  action.  The  defend- 
ant answered,  alleging  that  the  governor  had 
210  power  to  suspend  him;  that,  If  such  power 
existed,  the  governor  had  attempted  to  exercise 
It  in  an  arbitrary  and  unlawful  manner,  with- 
out giving  him  the  fair  hearing  to  which  he 
was  entitled  by  law;  that  the  part  of  the  rail- 
road commission  act  authorizing  such  susp^- 
aion  was  unconstitutional,  inasmuch  aa  it  im- 
posed additional  and  unusual  qualifications  for 
said  office,  and  Interfered  with  the  Independent 
tenure  of  a  judicial  officer,  and  deprived  him 
of  his  property  in  said  office  "without  due  pro- 
cess of  law**;  ^nd  that  his  suspension  in  man- 
ner and  substance  was  in  violation  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States. 

At  the  conclusion  of  the  reading  of  the 
pleadings,  the  defendant  tendered  the  follow- 
ing issues,  and  demanded  a  trial  by  jury:  "(1) 
Is  the  plaintiff  entitled  to  the  office  of  raihroad 
commissioner?  (2)  Does  the  defendant  un- 
lawfully intrude  into,  hold,  and  exercise  the 
office  of  railroad  commissioner  and  chairman 
of  said  commission?  (3)  Has  the  defendant 
acquired  any  interest  in  any  way  In  the 
Southern  Railway  Company  in  violation  of 
law?  (4)  Has  the  defendant  become  disquali- 
fied to  act  as  a  fair  judge  or  commissioner,  or 
has  he  become  In  any  way  disqualified  to  act? 
(5)  Did  the  defendant,  prior  to  September  1, 
1897,  sell  and  convey,  for  a  valuable  consid- 
eration, the  Round  Knob  Hotel  to  R.  M. 
Brown?  (6)  Did  the  defendant  demand  of 
the  governor  that  the  evidence  against  him  be 
produced,  and  that  he  have  an  opportunity  to 
confront  his  accusers  and  cross-examine  the 
witnesses  against  him?  (7)  Was  said  demand 
refused?  (8)  Was  any  evidence  produced?" 
Thereupon  the  plaintiff  moved  for  judgment 
upon  the  complaint  and  answer.  The  defend- 
ant here  claimed  that  such  motion  was  irreg- 
ular, and  that  the  plaintiff  should  either  de- 
mur or  go  to  trial  before  the  jury.  His  honor 
then,  by  consent,  heard  argument  both  upon 
the  right  to  a  jury  trial  and  upon  said  motion 
for  judgment  The  defendant's  exceptions 
were  as  follows:  "During  the  argument  the 
defendant  contended,  among  other  things,  that 
the  statute  (Laws  N.  G.  [Sess.  1891]  c.  320, 
I  1),  and  the  action  of  the  governor  set  out 
in  the  pleadings,  deprived  him  of  the  equal 
protection  of  the  laws,  and  deprived  him  of 
his  office  without  due  process  of  law,  as  set 
out  in  the  answer,  and  therefore  the  statute 
and  said  action  of  the  governor  were  In  vlolar 
tlon  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  and  he  ex- 
pressly claimed  the  protection  of  said  amend- 
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tnent  These  contentions  were  disallowed, 
and  the  defendant  excepted.  Ebcceptlon  1: 
*  *  *  Exception  2:  The  court  refused  to 
submit  the  issues  tendered,  or  any  Issues,  and 
the  defendant  excepted.  Exception  3:  The 
court  further  ruled  that  the  plaintiff  was  enti- 
tled to  judgment  upon  the  pleadings.  The  de- 
fendant excepted.  Exception  4:  The  defend- 
ant moved  for  a  new  trial  for  the  foregoing 
alleged  errors.  Motion  overruled,  and  the  de- 
fendant excepted."  Thereupon  Judgment  was 
rendered  in  favor  of  the  plaintiff,  relator,  as 
follows:  First,  that  the  defendant,  James  W. 
Wilson,  has  been  duly  suspended  from  his  of- 
fice of  railroad  commissioner  and  chairman  of 
said  commission,  and  is  unlawfully  holding 
and  exercising  said  office.  Second,  that  the 
relator,  L.  C.  Caldwell,  has  been  duly  appoint- 
ed to  fill  the  vacancy  caused  by  the  suspension 
of  said  James  W.  Wilson  from  said  office; 
third,  that  the  defendant,  James  W.  Wilson, 
be  ousted  from  said  office  of  railroad  commis- 
sioner, and  that  the  relator,  L.  C.  Caldwell, 
be  inducted  into  said  office,  and  that  the  re- 
lator, L.  C.  Caldwell,  recover  of  said  defend- 
ant and  the  sureties  on  his  bond  the  costs  of 
this  action,  to  be  taxed  by  the  clerk  of  this 
court"  The  defendant  excepted  to  this  Judg- 
ment, and  appealed  to  this  court 

The  first  exception  cannot  be  sustained,  as 
we  are  utterly  unable  to  see  any  federal  ques- 
tion whatever  involved  in  this  action.  The 
office  of  railroad  commissioner,  from  which 
the  defendant  has  been  suspended,  is  an  office 
existing  solely  under  the  constitution  and 
laws  of  this  state,  and  created  to  administer 
the  railroad  commission  act  It  has  no  rec- 
•gnftfon  in  the  laws  of  the  United  States, 
does  not  interfere  with  interstate  commerce, 
and  is  concerned  solely  in  domestic  affairs 
and  internal  trade.  The  defendant  was  not 
deprived  of  his  office  without  due  process  of 
law.  He  was  cited  to  appear  and  answer 
certain  charges,  and  he  did  appear  and  filed 
an  answer.  The  written  notice  of  the  gov- 
ernor, which  was  admittedly  received  and  act- 
«a  upon  by  the  defendant,  was,  in  effect,  a  d- 
lation,  and,  under  the  ckcumstances,  had  all 
the  force  of  a  summons.  The  only  object  of 
a  summons  is  to  bring  the  defendant  into 
court  by  giving  him  legal  notice,  and  if  he 
voluntarily  appears,  without  limiting  his  ap- 
pearance, he  is  held  to  waive  a  summons, 
and  is  as  completely  in  court  as  if  it  had 
been  served.  The  court,  or  any  other  tribu- 
nal having  Jurisdiction  of  the  subject-matter, 
has  thereafter  complete  Jurisdiction  of  the 
person.  Jones  v.  Penland,  19  N.  C.  358; 
Hyatt  V.  Tomlin,  24  N.  C.  149;  Duffy  v. 
Averitt  27  N.  C.  455;  Middleton  v.  Duffy. 
73  N.  C.  72;  Wheeler  v.  Cobb,  75  N.  C.  21; 
Etherldge  v.  Woodley,  83  N.  C.  11;  Penniman 
V.  Daniel.  95  N.  C.  341;  Roberts  v.  AUman, 
106  N.  C.  391,  11  S.  E.  424.  In  State  v.  Jones, 
88  N.  C.  683,  685.  this  court  has  said:  "The 
object  of  process  is  to  give  notice  and  an 
opportunity  to  make  defense  to  an  action. 


The  scire  facias  famished  this  notice,  and  the 
sureties  submitted  to  the  Jurisdiction,  and  re- 
sisted the  demand  for  Judgment  A  defend- 
ant may  appear  without  process,  and  his  ap- 
pearance dispenses  with  process,  since  its  pur- 
pose is  to  bring  him  into  court,  and  he  is  In 
court  when  he  answers  and  defends  the  ac- 
tion." That  this  rule  is  by  no  means  pecu- 
liar to  this  state  will  be  seen  by  a  reference 
to  2  Enc.  PL  &  Prac.  p.  639.  What  is  "due 
process  of  law"  is  generally  difficult  to  define; 
but  we  think  in  the  case  at  bar  the  defendant 
has  no  cause  to  complain  on  that  score.  As 
the  protection  of  the  constitution  of  the  Unit- 
ed States  is  invoked,  we  deem  it  best  to  omit 
the  numberless  authoritiea  in  the  different 
state  reports,  and  confine  ourselves  on  this 
point  to  the  decisions  of  that  court  essenthU- 
ly  supreme  wherever  its  Jurisdiction  attaches, 
and  where  alone  the  decisions  of  this  court 
can  ever  be  called  In  question. 

The  case  of  Murray's  Lessee  t.  Improve- 
ment Co.,  18  How.  272,  was  an  action  of 
ejectment.  In  which  the  defendant  claimed 
title  to  certain  lands  under  a  sale  made  by 
the  United  States  marshal  by  virtue  of  a 
distress  warrant  issued  by  the  solicitor  of 
the  treasury.  It  was  held  that  such  a  war- 
rant of  distress  was  not  in  conflict  with  the 
constitution  of  the  United  States,  and  was 
"due  process  of  law";  and  that  the  action 
of  the  executive  power  in  issuing  the  war- 
rant was  conclusive  evidence  of  the  facta 
recited  in  it  and  of  the  authority  to  make  a 
levy,— citing  Prigg  v.  Pennsylvania,  16  Pet 
621;  U.  S.  y.  Nourse.  9  Pet  8;  Randolph's 
Case,  2  Brock.  447.  Fed.  Cas.  No.  11.558;  U. 
S.  V.  Nourse.  4  Cranch.  C.  C.  151,  Fed.  Caa. 
No.  15,901;  U.  S.  v.  Bullock,  cited  In  6  Pet. 
485.  The  court  further  says:  ••Thus,  it  baa 
been  repeatedly  decided  in  this  class  of 
cases  that  upon  their  trial  the  acts  of  execu- 
tive officers,  done  under  the  authority  of 
congress  were  conclusive,  either  upon  xwr- 
ticular  facts  involved  in  the  inquiry  or  upon 
the  whole  title,"— Kilting  Foley  v.  Harrison, 
15  How.  433;  Burgess  v.  Gray,  16  How.  48. 
••It  is  true  also  that  even  in  a  suit  between 
private  persons  to  try  a  question  of  private 
right  the  action  of  the  executive  power, 
upon  a  matter  committed  to  its  determina- 
tion by  the  constitution  and  laws,  is  conclu- 
sive,"—citing  Luther  v.  Borden,  7  How.  1; 
Doe  V.  Braden,  16  How.  635,  and  cited  in 
Walker  v.  Sauvinet  92  U.  S.  d3;  Davidson 
V.  New  Orleans,  96  U.  S.  102;  Springer  v. 
U.  S.,  102  U.  S.  586,  594;  Ex  parte  Wall,  107 
U.  S.  290,  2  Sup.  Ct  569;  Hilton  v.  Merrltt 
110  U.  &  107,  3  Sup.  Ct  548;  Hurtado  v. 
People,  110  U.  S.  528,  542,  4  Sup.  Ct  111, 
292. 

In  the  case  at  bar  there  can  be  no  ques- 
tion of  the  right  of  the  governor  to  appoint 
the  plaintiff  if  a  vacancy  legally  existed. 
Foster  v.  Kansas,  112  U.  S.  201,  204,  5  Sup. 
Ct  8,  97.  The  only  question  really  at  issue 
is  the  legality  of  the  suspension  of  the  de- 
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fendant;  and.  In  tbis  view,  the  state  of 
North  Carolina  is  the  real  party  in  interest, 
as  it  Is  her  act,  through  her  chief  executiye, 
of  which  the  defendant  complains.  The 
state  has  surely  as  much  Interest  In  having 
her  laws  properly  administered  by  officers 
of  her  choice,  in  every  respect  qualified  for 
their  duties,  as  the  general  government  can 
have  in  the  collection  of  Us  taxes.  And  we 
can  see  no  reason  why  the  action  of  the  gov- 
ernor hi  suspending  the  defendant  from  office, 
in  strict  accordance  with  the  provisions  of  a 
statute  which  we  hold  to  be  constitutional,  Is 
not  fully  as  much  ''due  process  of  law,"  as  was 
the  sale  of  real  estate  under  the  warrant  of  dis- 
tress, so  held  hi  Murray's  Lessee  v.  Improve- 
ment Ck>.,  supra.  Under  t}ie  same  authority, 
we  feel  fully  justified  in  holding  that  the  ac- 
tion of  the  chief  executive  of  this  state— cer- 
tainly an  officer  of  higher  relative  rank  and 
greater  dignity  than  a  mere  solicitor  of  the 
treasury—is  equally  conclusive  upon  a  mat- 
ter committed  to  his  determination  by  the 
constitution  and  laws  of  this  state.  It  is, 
at  least,  of  equal  dignity  with  a  tax-sale 
certificate,  whose  recitals  are  held  to  be  evi- 
dence prima  facie  as  to  all,  and  conclusive 
as  to  many,  of  the  facts  therein  alleged. 
De  Treville  v.  Smalls,  »8  TT.  S.  517,  524. 

The  defendant  has  not  been  denied  access 
to  the  courts.  In  fact,  he  did  not  attempt 
to  appeal  from  the  action  of  the  governor, 
nor  seek  the  aid  of  the  courts,  but  forcibly 
retained  possession  of  an  office  from  which 
he  had  been  rightfully  suspended,  and  for- 
ced the  plaintiff  to  seek  redress  in  this  ac- 
tion. The  governor,  in  his  notification  of 
suspension  to  the  defendant,  distinctly  rec- 
ognized the  right  of  the  defendant  to  have 
its  legality  tested  in  the  courts,  and  made 
no  attempt  to  dispossess  him.  The  plaintiff 
has  sought  possession  only  "by  the  law  of 
the  land,"  as  shown  by  the  bringing  of  this 
action. 

In  Bank  v.  Okely,  4  Wheat  235,  it  was 
held  that  a  party  may  waive  his  right  to 
trial  by  Jury,  by  giving  a  note  payable  at  a 
bank  the  charter  of  which  authorizes  collec- 
tion by  summary  process.  The  defendant 
may  well  be  deemed  to  have  waived  his 
right  to  a  trial  by  jury,  if  any  such  right  he 
ever  had,  by  accepting  office  under  a  statute 
which  expressly  provided  that  he  might  be 
suspended  by  the  governor  without  refer- 
ence to  a  jury. 

In  Murray's  Ijessee  v.  Improvement  Co., 
supra,  the  court  also  held:  "That  the  audit- 
ing of  the  accounts  of  a  receiver  of  public 
moneys  may  be,  in  an  enlarged  sense,  a  ju- 
dicial act,  must  be  admitted.  So  are  all 
those  administrative  duties  the  perform- 
ance of  which  involves  an  inquiry  into  the 
existence  of  facts  and  the  application  to 
them  of  rules  of  law.  In  this  sense,  the  act 
of  the  president  in  calling  out  the  militia 
under  the  act  of  1795  (Martin  v.  Mott  12 
Wheat.  19),  or  of  a  commissioner  who  makes 
m  certificate  for  the  extradition  of  a  crim- 


inal, under  a  treaty,  Is  judicial.  But  it  is 
not  sufficient,  to  bring  such  matters  under  the 
judicial  power,  that  they  Uivolved  the  exer- 
cise of  judgment  upon  law  and  fact,"— citing 
U.  S.  V.  Ferreira,  13  How.  40.  It  may  be 
urged  that  a  distress  warrant  for  the  col- 
lection of  taxes  was  held  to  be  "due  process 
of  law,"  because  such  proceeding  was  in 
accordance  with  the  common  and  statute 
law  of  England;  but  so  also  was  the  sus- 
pension of  a  public  officer. 

We  see  no  error  in  the  trial  of  the  action 
In  the  court  below,  and  we  affirm  its  Judg- 
ment after  a  full  hearing  of  the  defendant's 
appeal.  This  much  at  least  Is  "due  process 
of  law."  Morley  v.  Railway  Co.,  146  U.  S. 
162, 13  Sup.  Ct  54.  Due  process  of  law  does 
not  necessarily  imply  in  all  cases  the  right 
of  trial  by  Jury.  If  it  did,  the  equitable  Ju- 
risdiction of  the  federal  courts  would  prac^ 
tlcally  be  annulled.  The  records  of  this 
court  show  what  is  common  knowledge,— 
that,  In  the  recent  reorganization  of  a  great 
railway  system,  mortgages  involving  mil- 
lions of  dollars  were  foreclosed  in  the  cir- 
CQlt  court  of  the  United  States,  and  the 
stockholders  deprived  of  every  vestige  of 
their  property,  without  any  suggestion  of  a 
Jury. 

In  Walker  v.  Sauvinet,  92  U.  S.  90,  the 
court  (Walte,  C.  J.)  says:  "All  questions 
arising  under  the  constitution  of  the  state 
alone  are  finally  settled  by  the  judgment  l>e- 
low.  We  can  consider  only  such  as  gro'* 
out  of  the  constitution  of  the  United  Statea 
•  •  •  A  trial  by  jury  in  suits  at  common 
law  pending  in  the  state  courts  Is  not,  there- 
fore, a  privilege  or  immunity  of  national 
citizenship  which  the  states  are  forbidden 
by  the  fourteenth  amendment  to  abridge. 
A  state  cannot  deprive  a  person  of  his  prop- 
erty without  due  process  of  law;  but  this 
does  not  necessarily  imply  that  all  trials  Ia 
the  state  courts  affecting  the  property  oc 
persons  must  be  by  jury.  This  requirement 
of  the  constitution  is  met  if  the  trial  is  had 
according  to  the  settled  course  of  judicial 
proceedings.  Due  process  of  law  is  process 
due  according  to  the  law  of  the  land.  This 
process  in  the  states  is  regulated  by  the  law  of 
the  state." 

In  Leeper  v.  Texas,  139  U.  S.  462,  467,  11 
Sup.  Ct.  579,  it  was  held  "that  whether  stat- 
utes of  a  legislature  of  a  state  have  been  duly 
enacted  In  accordance  with  the  requirements 
of  the  constitution  of  such  state  is  not  a  fed- 
eral question,  and  the  decision  of  state  courts 
as  to  what  are  the  laws  of  the  state  is  binding 
upon  the  courts  of  the  United  States,"— ciUng 
Town  of  South  Ottawa  v.  Perkins,  94  U.  S. 
260,  268;  Post  v.  Supervisors,  105  U.  S.  667: 
Norton  v.  Shelby  Co.,  118  U.  S.  426, 440,  6  Sup. 
Ct.  1121;  Railroad  Co.  v.  Georgia,  98  U.  ^ 
359,  366;  Baldwin  v.  Kansas,  129  U.  S.  52. 
57i  9  Sup.  Ct.  193.  "That  law,  hi  Its  regular 
course  of  administration  through  courts  of  ji»- 
tice,  is  due  process,  and,  when  secured  by  the 
law  of  the  states  the  constitutional  requlremem 
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Is  sadflfled;  and  that  due  pioceos  Is  so  secured 
b J  laws  operating  on  all  alike,  and  not  subject- 
ing the  indiyidoal  to  the  arbJtrazy  ezerdse  oi 
the  powers  of  govemment,  unieBtrained  by  the 
established  principles  of  private  right  and  dis- 
tributive Jnstioe,"— citing  Hurtado  v.  People^ 
110  U.  8.  516,  585,  4  Sup.  Ot.  HI,  292;  In  re 
Kemmter,  136  U.  8.  436,  449,  10  Sup.  Ot  980; 
Caldwell  v.  Texas.  137  U.  S.  092,  11  Sup.  Gt 
224.  See,  also,  Oiozza  t.  Tieman,  14B  U.  S. 
657,  13  Sup.  Ot  72DL;  Duncan  v.  Missouri,  152 
U.  8.  377,  14  Sup.  Gt  570;  Railroad  Go.  v. 
Mackey,  127  U.  S.  206,  8  Sup.  Gt  U61;  BaU- 
roafl  Go.  v.  Herrick,  127  U.  S.  210»  8  Sup.  Gt 
U76;  State  v.  Muse,  20  N.  0.  319;  State  n 
Ghambers,  93  N.  0.  600;  State  v.  Moore,  XO^ 
N.  O.  714,  10  8.  B.  143. 

In  Hurtado  v.  People,  'supra,  in  whidi  the 
meaning  of  the  phrase  ''due  process  of  law*'  is 
elaborate^  discussed,  it  was  held  that  the 
words  "due  process  of  law,"  in  the  fourteenth 
amendment  to  the  oonstitudon,  do  not  necessa* 
rily  require  an  indictment  by  a  grand  jury  in  a 
prosecution  by  a  state  for  murder,  and  that  a 
conviction  upon  an  information  for  murder  in 
the  first  degree,  and  a  sentence  of  death  there- 
on, were  not  without  due  process  of  law,  and 
were  therefore  not  in  violation  of  the  constitu- 
tional provision.  McNulty  v.  Galifomia,  149 
U.  8.  645,  13  Sup.  Gt.  969;  Vincent  v.  Cali- 
fornia, 149  U.  S.  648,  13  Sup.  Gt  960. 

In  Mvnn  v.  Illinois,  94  U.  S.  113,  131,  the 
chief  Justice,  delivering  the  opinion  of  the  court 
says:  **A  person  has  no  property— no  vested 
interest— in  any  rule  of  the  common  law.  Ihat 
is  only  one  of  the  forms  of  municipal  law,  and 
is  no  more  sacred  than  any  other.  Rights  of 
property  which  have  been  created  by  the  com- 
mon law  cannot  be  taken  away  without  due 
process;  but  the  law  itself,  as  a  rule  of  eon- 
duct,  may  be  changed  at  the  will  or  even  at  the 
whim  of  the  legislature,  unless  prevented  by 
constitutional  limitations.  Indeed,  the  great  of- 
fice of  statutes  is  to  remedy  defects  in  the  com- 
mon law  as  they  are  developed,  and  to  adapt 
It  to  the  changes  of  time  and  circumstances." 

In  Davidson  v.  New  Orleans,  96  U.  S.  97, 
106,  Justice  Miller,  for  the  court,  says  that  it  is 
difficult,  if  not  impossible,  to  frame  a  definition 
of  the  constitutional  phrase  "without  due  pro- 
cess of  law"  at  once  perspicuous,  comprehen- 
sive, and  satisfacfaory,  but  that  "it  is  not  possi- 
ble to  hold  that  a  party  has,  without  due  pro* 
cess  of  law,  been  deprived  of  his  property, 
when,  as  regards  the  Issues  affecting  it,  he  has 
by  the  Uiws  of  the  state  a  fair  trial  in  a  court 
of  Justice,  according  to  the  modes  of  proceed- 
ing applicable  to  such  a  case."  And  citing 
Murray's  Lessee  v.  Improvement  Go.,  supra, 
he  further  says:  "An  exhaustive  Judicial  in- 
quiry Into  the  meaning  of  the  words  'due  pro- 
cess of  law,'  as  found  in  the  fifth  amendment, 
resulted  in  the  unanimous  decision  of  this  court 
that  they  do  not  necessarily  imply  a  reguhir 
proceeding  in  a  court  of  Justice,  or  after  the 
manner  of  such  courts." 

The  origin,  intent,  and  scope  of  the  thirteenth 
and  fourteenth  amendments  to  the  constitutiipn 


of  the  United  States  are  folly  and  aUy  dis- 
cussed hi  the  Slaoghter-House  Gases,  16  WalL 
86k  bat,  as  no  reasonable  extract  would  do  Jus- 
tice to  the  opinion*  it  oan  properly  be  cited  only 
as  a  wb(te 

In  Missouri  t.  Lewis,  101  U.  &  22,  31,  It  1» 
said  that  "the  foorteenth  amendment  doe» 
not  profess  to  secure  to  all  persons  In  the 
United  States  the  benefit  of  the  same  laws 
and  the  same  remedies.  Great  diversities  in- 
these  respects  may  exist  in  two  states,  sepa* 
rated  only  by  an  imaginary  line.  On  wie 
side  of  this  line  there  may  be  a  right  of  trial 
by  Jury,  and  on  the  other  side  no  such  right. 
Each  state  prescribes  Its  own  modes  of  Ju- 
dicial proceeding." 

In  Ex  parte  Wall,.  107  U.  S.  265,  2  Sup.  Gt. 
569,  a  rule  was  served  upon  the  petitioner,  by 
the  United  States  district  Judge,  without  any 
previous  affidavit,  and  upon  m^e  hearsay 
information,  to  show  cause  why  he  should 
not  be  disbarred  from  practicing  as  an  at- 
torney for  taking  part  in  a  lynching.  The 
respondent  filed  a  written  answer,  denying 
the  chaxge,  and  excepting  to  the  Jurisdiction 
of  the  court  After  the  examination  of  one 
witness,  and  hearing  the  argument  of  coun- 
sel, the  court  overruled  the  exceptions,  and. 
made  an  order  prohibiting  the  respondent 
from  practicing  at  the  bar  of  said  court  until 
a  further  order.  On  petition  for  mandamus 
it  was  held  that  the  proceeding  was  regular, 
and  was  due  process  of  law,  and  that  it  was- 
not  a  criminal  proceeding,  and  not  intended 
for  punishment  but  to  protect  the  court  from 
the  official  ministration  of  persons  unfit  to> 
practice  as  attorneys  therein.  The  proceed- 
ing in  that  case  was  certainly  much  more 
summary,  and  less  regular,  tban  in  the  case^ 
at  bar,  while  the  avowed  object  was  the 
same.  The  defendant  herein  was  not  sus- 
pended by  the  governor  as  a  punishment  for 
any  crime,  as  he  was  not  charged  witb^ 
crime,  but  simi^  with  a  legal  disqualifica- 
tion. The  object  of  his  suspension  pending 
a  legislative  determination  was  to  prevent 
the  danger  and  scandal  of  having  important 
official  duties  performed  by  one  legally  dis- 
qualified. The  railroad  commission  was  con- 
stituted by  the  legislature  in  obedience  to  a 
strong  popular  demand,  and  the  people  have 
a  Fight  to  require  that  the  men  charged  with 
the  grave  duty  of  deciding  between  them 
and  the  great  transportation  companies 
which  practically  control  the  commerce  of 
the  country  should  be  absolutely  free  from 
the  slightest  suspicion  of  interest  or  bias. 
Such  a  requirement  is  based  upon  the  high- 
est principle  of  public  policy,  and  is  no  more- 
unreasonable  than  to  say  that  a  clerk  or 
sheriff  must  give  bond  for  the  faithful  per- 
formance of  his  duties,  that  an  executor  or 
trustee  cannot  buy  at  his  own  sale,  and  that 
a  Judge  shall  not  sit  in  his  own  case.  Such 
provisions  are  not  uncommon.  A  remarka- 
ble instance  may  be  found  in  the  act  of  Au- 
gust 13,  1888  (25  Stat  U.  S.  433),  which  reads 
as  folio w^:    "Sec«  7^  That  no  person  related 
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to  any  justice  or  Jndge  of  any  court  of  the 
United  States  by  affinity  or  consanguinity 
within  the  degree  of  first  cousin  shall  here- 
after be  appointed  by  such  court  or  Judge  to 
or  employed  by  such  court  or  judge  in  any 
office  or  duty  in  any  court  of  which  such  jus- 
tice or  judge  may  be  a  member/'  It  is  ho 
crime  to  be  related  to  a  judge  of  the  United 
States,  nor  can  it  be  any  t^lectlon  upon  the 
personal  character  of  such  relatlye,  and  yet 
it  is  made  by  law  an  absolute  disqualifica- 
tion for  office.  The  object  of  the  law  is  dear^ 
ly  not  to  punish  one  who  has  committed  no 
olfense,  but  to  relieye  the  judges  from  any 
temptation  to  appoint  Incompetent  officials, 
and  to  secure  to  the  people  in  the  selection 
of  their  agents  the  best  judgment  of  the 
courts. 

As  to  the  equal  protection  of  the  laws  guar- 
antied by  the  constitution  of  the  United 
States,  it  is  wen  settled  that  special  legisla- 
tion is  not  objectionable  where  it  is  made  to 
apply  equally  and  without  unjust  discrimina- 
tion to  all  who  may  be  affected  by  it.  The 
fourteenth  amendment  does  not  prohibit  legis- 
lation limited  as  to  objects  or  territory,  but 
merely  that  all  persons  subjected  to  it  shaU 
he  treated  alike  under  IlIiLe  circumstances  and 
conditions.  Hayes  v.  Missouri,  120  U.  8.  08, 
7  Sup.  Ot  dSO;  Railroad  Ck>.  r.  Mackey,  127 
U.  S.  205,  8  Sup.  Ct  1161;  Lowe  v.  Kansas, 
163  U.  S.  81,  88,  16  Sup.  Ct  1031. 

In  Walston  v.  Nevin,  128  U.  S.  578,  582,  9 
Sup.  Ot  192, 193,  the  court  says:  '*And,  wher- 
eyer  the  law  operates  alike  on  all  persons 
and  property  similarly  situated,  equal  protec* 
tlon  cannot  be  said  to  be  denied,"— citing 
Wurts  T.  Hoagland,  114  U.  S.  606,  5  Sup.'  Ct 
1086;  Railroad  Co.  y.  Richmond,  96  U.  S.  521, 
529.  "The  remedy  for  abuse  is  in  the  state 
courts,  for,"  in  the  language  of  Mr.  Justice 
Field  in  County  of  Mobile  y.  Kimball,  102  U. 
^.  691,  "this  court  is  not  the  harbor  in  which 
the  people  of  a  city  or  county  can  find  a 
refuge  from  ill-adyised,  tmequal,  and  oppres- 
slye  state  legislation." 

In  Glozza  y.  Tieman,  148  U.  S.  657,  661,  IS 
^up.  Ct  721,  723,  the  court  says:  "Irrespeo- 
tiye  of  the  operation  of  the  federal  constitu- 
tion and  restrictions  asserted  to  be  inherent  in 
the  nature  of  American  institutions,  the  gen- 
eral rule  is  that  there  are  no  limitations  upon 
the  legislatiye  power  of  the  legislature  of  a 
state  except  those  imposed  by  its  written  con- 
stitution." 

In  Duncan  y.  Missouri,  152  U.  S.  377,  14 
Sup.  Ot  570,  it  was  held  that  the  privileges 
and  immunities  of  citizens  of  the  United 
States  protected  by  the  fourteenth  amend- 
ment are  such  privileges  and  Immunities  as 
jurlse  oiit  of  the  nature  and  essential  char- 
acter of  the  federal  government,  and  are 
granted  or  secured  by  the  constitution  of 
the  United  States.  Miller,  Const.  662;  Pres- 
ser  y.  Illinois,  116  U.  S.  252,  6  Sup.  Ct  580; 
State  y.  Muse,  20  N.  C.  319;  State  v.  Cham- 
bers, 98  N.  C.  600;  State  y.  Moore,  104  N.  a 
T14,  10  S.  B.  148. 


in  the  ease  of  Sennard  y.  Louisiana,  92  U. 
S.  480,  the  plaintiff  in  error  was  summarily 
removed  from  the  office  of  associate  justice 
of  the  supreme  court  of  Louisiana,>-lts  court 
of  last  resort— by  a  mere  rule  of  court  The 
plaintiff  took  out  a  writ  of  error,  asserting 
that  he  was  deprived  of  his  office  without  due 
process  of  law,  in  violation  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States.  The  opinion  of  the  court,  delivered 
by  Chief  Justice  Waite,  without  dissent  and 
remarkable  equally  for  its  clear  exposition  of 
the  law  and  admirable  condensation,  afllrmed 
the  judgment,  for  the  following  reasons: 
"The  question  before  us  is  not  whether  the 
courts  below,  having  jurisdiction  of  the  case 
and  the  parties,  have  followed  the  law,  but 
whether  the  law,  if  followed,  would  have  fur- 
nished Kennard  the  protection  guarantied  by 
the  constitution.  Irregularities  and  mere  er- 
rors in  the  proceedings  can  only  be  corrected 
in  the  state  courts.  Our  authority  does  not 
extend  beyond  an  examination  of  the  power 
of  the  courts  below  to  proceed  at  all  *  *  • 
It  will  thus  be  seen  that  the  act  relates  spe- 
cially to  the  judges  of  the  courts  of  the  state, 
and  to  the  internal  regulations  of  a  state  in  re< 
spect  to  its  own  officers.  •  •  •  He  had 
an  opportunity  to  be  heard  before  he  could  be 
condemned.  This  was  'process,'  and,  when 
served,  it  was  sufficient  to  bring  the  incum- 
bent into  court  and  to  place  him  within  its 
jurisdiction.  In  this  case  It  is  evident  from 
the  record  that  the  rule  was  made,  and  that 
it  was  in  some  form  brought  to  the  attention 
of  Kennard,  for  on  the  return  day  he  appear- 
ed. At  first  instead  of  showing  cause  why 
he  refused  to  vacate  his  office,  he  objected 
that  he  had  not  been  properly  cited  to  ai^ear; 
but  the  court  adjudged  otherwise.  He  then 
made  known  his  title  to  the  office;  in  other 
words,  he  showed  cause  why  he  refused  to 
vacate.  This  was,  in  effect,  that  he  had  been 
commissioned  to  hold  the  office  till  the  end 
of  the  next  session  of  the  senate,  and  that 
time  had  not  arrived.  Upon  this  he  asked  a 
trial  by  jury.  This  the  court  refused,  and 
properly,  because  the  law  under  which  the 
proceedings  were  had  provided  in  terms  that 
there  should  be  no  such  trial.  •  •  *  A 
mere  statement  of  the  facts  carries  with  it  a 
complete  answer  to  all  the  constitutional  ob- 
jections urged  against  the  validity  of  the  act 
The  remedy  provided  was  certainly  speedy; 
but  it  could  only  be  enforced  by  means  of 
orderly  proceedings  In  a  court  of  competent 
jurisdictioo,  In  accordance  with  rules  and 
forms  established  for  the  protection  of  the 
rights  of  the  parties.  In  this  particular  case, 
the  party  complaining  not  only  had  the  right 
to  be  heard,  but  he  was  in  fact  heard^  both 
in  the  court  in  which  the  proceedings  were 
orighially  instituted,  and,  upon  his  appeal,  in 
the  highest  court  of  the  state."  I  have  Ital- 
icized the  words  peculiarly  operating  upon  the 
case  at  bar.  If  an  inferior  court  of  the  state 
of  Louisiana  can,  by  virtue  of  a  statute  of 
that  state,  xxyon  a  mere  rule  Issued  upon  a 
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prima  facie  case  created  by  said  statute,  re- 
move  from  office  a  Justice  of  its  highest  con- 
stitutional court,  we  cannot  see  why  the  chief 
executiye  of  this  state,  acting  under  express 
authority  of  a  statute,  and  in  strict  accord- 
ance with  its  terms,  cannot  suspend  ^  member 
of  an  inferior  administrative  court.  At  least, 
such  action  affects  only  the  Internal  policy  of 
North  Carolina  when  dealing  with  its  own  of- 
ficers, and  should  be  Judged  by  Its  constitution 
and  laws  alone. 

We  have  fully  considered  the  first  exception, 
not  only  from  its  federal  relation,  but  also 
from  Its  important  bearing  upon  the  validity 
of  the  act  under  our  own  constitution,  which 
provides  that  "no  person  ought  to  be  taken, 
imprisoned,  or  disseised  of  his  freehold,  liber- 
ties, or  privileges,  or  outlawed  or  exiled,  or 
in  any  manner  deprived  of  his  life,  liberty,  or 
property,  but  by  the  law  of  the  land/'  There- 
fore, if  we  were  of  opinion  that  the  defendant 
had  been  deprived  of  his  property  in  the  office 
''without  due  process  of  law,"— that  Is,  such 
process  as  is  due  to  the  peculiar  circumstan- 
ces of  his  case  by  the  law  of  the  land,— it 
would  be  our  duty  to  at  once  reverse  the 
Judgment  of  the  court  below.  In  going  over 
the  ground  covered  by  this  exception,  we 
have  necessarily  been  compelled  to  say  much 
that  is  applicable  to  the  other  exceptions,  and 
which  will  not  be  repeated. 

The  second  exception  to  the  refusal  of  the 
court  to  submit  the  issues  tendered,  or  any  is- 
sues, is  practically  directed  to  the  denial  of  a 
trial  by  Jury.  This,  we  think,  was  properly 
refused,  as  there  were  no  disputed  facts  before 
the  court  It  is  not  denied  that  the  governor 
notified  the  defendant  to  appear  and  answer; 
that  the  defendant  did  so  appear  and  answer; 
that  the  governor  subsequently  suspended  the 
defendant,  giving  him  written  notice  of  said 
action,  and  appointed  the  relator;  that  the 
relator  duly  qualified,  demanded  possession  of 
tlie  office,  was  refused  by  the  defendant,  and 
brought  suit  There  was  absolutely  nothing 
to  go  to  the  Jury  unless  the  court  went  behind 
the  action  of  the  governor,  which,  we  think, 
could  not  be  reviewed  by  the  court  The  sus- 
pension by  the  governor  is  not  a  final  deter- 
mination of  the  defendant's  rights,  which  must 
ultimately  be  passed  on  by  the  legislature,  sit- 
ting somewhat  in  the  nature  of  a  court  of  im- 
peachment If  it  should  determine  that  the 
defendant  had  been  suspended  without  Just 
cause,  he  would  be  at  once  reinstated,  and  be 
entitled  to  his  full  pay  from  the  time  of  his 
suspension.  The  duty  of  suspension  was  im- 
posed upon  the  governor  from  the  highest  mo- 
tives of  public  policy,— to  prevent  the  danger 
to  the  public  interests  which  might  arise  from 
leaving  such  great  powers  and  responsibilities 
in  the  hands  of  men  legally  disqualified.  To 
leave  them  in  full  charge  of  their  office  until 
the  next  biennial  session  of  the  legislature,  or 
pending  litigation  which  might  be  continued 
for  years,  would  destroy  the  very  object  of 
the  law.  As  the  governor  was  therefore  by 
the  very  letter  and  spirit  of  the  law  required 


to  act,  and  act  promptly,  necessarily  upon  bis 
own  findings  of  fact»  we  are  compelled  to  hold 
that  such  official  action  was,  under  the  cir- 
cumstances, due  process  of  law.  Even  If  It 
were  proper,  the  governor  would  have  no  pow- 
er to  dhrect  an  issue,  like  a  chancellor. 

Section  18  of  article  1  of  our  constitution 
provides  that  "In  all  controversies  at  law  re- 
specting property,  the  ancient  mode  of  trial 
by  Jury  is  one  of  the  best  securities  of  the 
rljgrhts  of  the  people  and  ought  to  remain  sacred 
and  Inviolable."  And  yet  from  the  remotest 
times  it  has  been  held  that  this  right  did  not 
apply  to  equitable  proceedings,  and  that  in  the 
determination  of  many  matters  of  fact  the 
intervention  of  a  Jury  was  neither  necessary 
nor  possible.  Take,  for  Instance^  applications 
for  receivers,  injunctions,  and  proceedings  in 
contempt  Even  in  actions  at  law  there  are 
many  matters  of  fact  that  must  be  found  by 
the  court  below,  and  which  are  not  even  re- 
viewable in  this  court  Every  time  a  Judge 
below  takes  the  case  from  the  Jury,  and  di- 
rects a  verdict,  he  practically  deprives  the  par- 
ty of  a  trial  by  Jury;  and  yet  that  he  can  so 
direct  a  verdict  against  the  party  on  whom 
rests  the  onus,  when  there  is  nothing  more 
than  a  scintilla  of  evidence,  has  been  held  in 
a  long  line  of  decisions  in  this  court  from 
Wittkowsky  v.  Wasson,  71  N.  C.  451,  down 
to  Spruill  V.  Insurance  Co.,  120  N.  C.  141,  27 
8.  E.  39,  and  several  cases  at  this  term.  In 
Interstate  Commerce  Commission  v.  Brimson, 
154  U.  S.  447,  488,  14  Sup.  Ct  1125,  1137,  the 
court  says:  "Another  suggestion  •  •  •  Is 
that  the  defendants  are  not  accorded  a  right 
of  trial  by  Jury.  *  *  *  The  issue  presented 
is  not  one  of  fact,  but  of  law  exclusively. 
In  such  a  case  the  defendant  is  no  more  enti- 
tled to  a  Jury  than  is  a  defendant  In  a  proceed- 
ing by  mandamus  to  compel  him  as  an  officer 
to  perform  a  mhiisterial  duty." 

Any  right  of  trial  by  Jury  which  the  defend- 
ant might  have  had  under  other  circumstances, 
if  any,  would  be  taken  as  having  been  waived 
by  his  acceptance  of  an  office  under  a  statute 
providing  for  summary  suspension.  That  a 
Jury  trial  may  be  waived  by  either  written  or 
oral  consent  or  even  by  a  failure  to  appear,  is 
expressly  provided  by  section  416  of  the  Code. 
It  is  also  held  to  be  waived  by  a  consent  ref- 
erence. Clark's  Code,  p.  400,  and  cases  cited. 
In  England  it  is  regarded  as  a  prerogative  of 
the  crown  by  letters  patent  to  suspend  a  pub- 
lic officer,  although  the  office  was  granted  for 
life.  Throop,  Pub.  Off.  I  401;  Slingsby*8  Case, 
8  Swanst.  178.  The  only  recognition  of  this 
rule  in  America  seems  to  be  that  Involved  hi 
a  maxim  that  the. power  of  appointment  In- 
cludes, by  implication,  that  of  removal,  the 
application  of  which  is  necessarily  limited  by 
constitutional  or  statutory  provi^on.  The 
maxim  caimot  apply  in  this  case,  because  the 
governor  did  not  originally  appoint  and  has 
suspended  the  defendant  under  express  stat- 
utory authority.  It  comes  rather  under  the 
generally  recognized  rule  that  in  the  absence 
of  any  constituti(Mial  restriction  expressed  or 
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necessarily  implied  on  the  power  of  the  legis- 
lature. It  may  provide  by  statute  for  the  sua- 
pension  of  a  public  officer  by  some  other  offi- 
cer or  board.  Throop,  Pub.  OfT.  |  402^  Me- 
chem,  Pub.  Off.  f  468;  Butler  ▼.  Pennsylrar 
nia,  10  How.  402. 

With  the  exception  of  this  state,  it  is  the 
well-settled  doctrine  hi  the  United  States  that 
an  office  is  not  regarded  as  held  under  a  grant 
or  contract,  within  the  general  constitutional 
provision  protecthig  contracts;  but»  unless  the 
constitutloii  otherwise  expressly  provides,  the 
legislature  has  power  to  increase  or  vary  the 
duties,  or  diminish  the  salary  or  other  compen- 
sation appurtenant  to  the  office,  or  abolish  any 
of  itB  TlghtE  or  privileges  before  the  end  of 
the  term,  or  to  alter  or  abridge  the  term,  or 
to  abolish  the  <^ce  Itself.  Throop,  Pub.  Off. 
%  19,  citing  92  decisions  from  the  United  States 
supreme  court,  and  82  different  states;  also» 
Black,  Const  Law,  p.  680,  and  cases  dted. 
Mechem,  Pub.  Off.  U  468,  464,  citing  numer- 
ous cases,  says  that,  exc^t  in  North  Carolina, 
it  is  well  settled  that  there  is  no  contract, 
either  express  or  hnplied,  between  a  public  offi- 
cer and  the  government  whoee  agent  he  is; 
nor  can  public  office  be  regarded  as  the  prop- 
erty of  the  incumbent  In  Conner  v.  Mayor, 
etc.,  2  Sandf .  855,  5  N.  Y.  285,  Buggies,  C.  J., 
says:  "Public  offices  are  not  incorporeal  here- 
ditaments, nor  have  they  the  character  or 
qualities  of  grants.  They  are  agencies.  With 
few  exceptions,  they  are  voluntarily  talcen,  and 
may  at  any  time  be  resigned.  They  are  creat- 
ed for  the  benefit  of  the  public,  and  are  not 
granted  for  the  incumbent  Their  terms  are 
fixed  with  a  view  to  public  utility  and  con- 
venience, and  not  for  the  purpose  of  granting 
the  emoluments  during  that  period  to  the  office 
holder."  The  cdebrated  case  of  Hoke  v.  Hen- 
derson, 15  N.  C.  1,  recognizes  to  a  great  ex- 
tent the  same  principle^  While  decidhig  in  ftt- 
vor  of  the  defendant,  on  the  ground  that  an 
office  is  the  property  of  the  incumbent  by 
mutual  contract,  and  that  the  unconstitutional 
provision  was  not  that  of  a  law  prescribing 
a  rule  of  property,  or  modifying  the  extent  of 
interest  or  the  tenure  prospectively,  but  inter- 
fered witb  vested  rights.  Chief  Justice  Buffin 
(page  17)  says:  '*Tbat  the  purpose  of  creating 
public  offices  is  the  comm<m  good  is  not  doubt- 
ed. Hence  most  of  the  rules  regulating  them 
have  a  reference  to  the  discharge  of  their  du- 
ties and  the  promotion  of  the  public  con- 
venience. They  are  pro  commodo  populi. 
Hence  they  are  not  the  subjects  of  pr(^)erty, 
In  the  sense  of  that  full  and  absolute  dominion 
which  is  recognized  in  many  other  things. 
They  are  only  the  subjects  of  property,  as  far 
as  they  can  be  so  in  safety  to  the  general 
interest,  hivolved  in  the  discharge  of  thehr  du- 
ties." This  court  has  recently  had  occasion 
to  reaffirm  the  doctrine  laid  down  in  that  oft- 
quoted  decision,  which  has  become  too  firmly 
established  In  the  policy  of  our  laws  now  to 
be  que6tl(»ed;  but  the  varied  and  extraordi- 
nary claims  made  thereunder,  and  the  fact 
that  we  are  the  only  state  in  the  Union  rec* 
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ognizing  the  doctrine,  may  well  cause  us  to 
pause  and  consider  if  we  have  not  carried  it 
to  its  fullest  legitimate  extent  It  may  be 
doubted  if  the  great  chief  Justice  hhnself  ever 
contemplated  the  extent  to  which  it  would  be 
carried,  and,  least  of  all,  that  Its  most  extreme 
construction  would  be  invoked  to  bring  the 
tenure  of  high  official  positions  within  the  oper- 
ation of  an  amendment  to  the  federal  constitu- 
tion primarily  adopted  for  the  protection  of  the 
colored  race.  See  the  opinion  of  Justice  Sillier 
Ui  the  SUiughter-House  Cases,  16  Wall.  86. 
But  our  decision  in  the  case  at  bar  does  not 
conflict  with  that  hi  Hoke  v.  Hend^son.  The 
statute  now  under  consideration  is  not  retro- 
spective, and  does  not  interfere  with  any  vest- 
ed right  Being  a  part  of  the  act  originally 
creating  the  office  (tf  railroad  commissioner,  it 
**preBcribes"  a  rule  of  property  in  said  office, 
and  modifies  the  extent  of  interest  and  tenure 
therein  "prospectively."  The  defendant,  tak- 
ing under  the  act  holds  subject  to  the  act,  and, 
relying  upon  his  contract  Is  bound  by  all  its 
provislMis.  One  (tf  its  express  provisions  was 
the  reserved  right  of  the  legislature  to  remove, 
and  the  power  and  duty  of  the  governor  to  sus- 
pend, under  a  given  state  of  facts.  This  pow- 
er of  suspension,  together  with  the  necessary 
method  of  its  enforcement  was  assented  to  by 
the  defendant  In  his  acceptance  of  the  office. 
Bunting  v.  Gales,  T7  N.  C.  283;  McQess  v. 
Meeklns,  117  N.  C.  84,  28  S.  B.  99;  McDon- 
ald V.  Morrow,  119  N.  C.  666,  26  S.  B.  132; 
Ward  V.  City  of  Elizabeth  City,  121  N.  G  — , 
27  S.  B.  993;  Koonce  v.  Russell,  108  N.  C. 
179,  9  S.  B.  816;  Hutchhis  v.  Town  of  Dur- 
ham, 118  N.  0.  457,  24  S.  B.  723;  Cooley, 
Const  Lim.  285.  It  was  held  in  Head  v.  Uni- 
versity, 19  Wan.  526,  that  where  one  was 
elected  a  professor  in  a  state  university  for  six 
years,  ''subject  to  law,"  "this  expression  meant 
subject  to  whatever  hiw.  the  state  legislature 
might  see  fit  to  pass.  It  was  a  part  of  the 
contract  that  the  legislature  could,  at  its  dis- 
cretion and  in  Its  pleasure,  bring  it  to  an  ear- 
lier end."  In  Ewart  v.  Jones,  116  N.  C.  570, 
21  8.  B.  787,  which  was  an  action  in  the  na- 
ture of  a  quo  warranto,  heard  upon  a  case 
agreed  without  a  Jury,  this  court,  in  seating 
the  relator,  held  that  under  our  present  con- 
stitution, the  legislature  had  the  power,  in  es- 
tablishing the  <^ce  ot  Judge  of  the  crim- 
inal court,  to  prescribe  its  powers,  Jurisdiction, 
and  methods  of  appointment  and  removal,  and 
to  elect  the  hicumbent  Chief  Justice  Fair- 
cloth,  in  delivering  the  opinion  of  the  court 
says:  "Under  our  form  of  government  the 
sovereign  power  resides  with  the  people,  and  is 
exercised  by  their  representatives  in  the  gen- 
eral assembly.  The  only  limitation  upon  this 
power  is  found  in  the  (organic  law,  as  de- 
dared  by  the  delegates  of  the  people  in 
convention  assembled  from  time  to  time.*'  If 
the  legislature  can  thus  elect  a  Judge  of 
the  criminal  court,  and  provide  for  the  man- 
ner of  his  removal,  why  can  it  not  also 
elect  a  railroad  commUsiouer,  and.  In  the  crea- 
tive act  reserve  to  llstsll  the  right  to  remove 
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and  to  the  forernor  tl&e  power  of  suspensIoiL 
Two  hli^her  agencies  conld  not  be  found,— one 
peculiarly  representing  the  will  of  the  people, 
and  the  other  the  chief  executive  of  the  state 
to  whom  is  committed  by  the  constitution  it- 
self "the  supreme  executive  power  of  the 
state/'  and  who  is  expresdy  enjoined  "to  take 
care  that  the  laws  be  faithfully  executed.** 
But  it  is  urged  that  the  legislature  has  ex- 
ceeded its  constitutional  power  hi  reserving 
the  right  of  removal  We  think  not,  where 
the  office  is  purely  of  legislative  origin  and 
administrative  duties. 

It  is  alleged  that  the  statute  is  unconstitu- 
tional, because  it  requires  of  the  railroad 
commissioners  qualifications  in  addition  to 
those  prescribed  in  the  constitution.  We 
see  no  merit  in  this  contention,  as  such  pro- 
visions were  not  intended  to  restrict  the 
rights  of  the  individual,  but  to  secure  the 
faithful  and  efficient  performance  of  public 
duties.  State  v.  Dunn,  73  N.  C.  595;  Com.  v. 
Plaisted,  146  Mass.  375r  10  N.  E.  224;  Rogers 
V.  Common  Council,  123  N.  T.  173,  181,  25 
N.  B.  274;  Throop^  Pub.  Off.  §§  78,  74. 
Moreover,  every  presumption  is  in  favor  of 
the  constitutionality  of  an  act  of  the  legisla- 
ture, and  all  reasonable  doubts  should  be 
solved  in  its  favor.  Cooley,  Const.  Llm.  p. 
220,  and  cases  therein  cited;  Black,  Const. 
Law,  S  30,  and  cited  cases.  While  our  at- 
tention has  not  been  called  to  any  decision 
from  other  jurisdictions  relating  to  the  re- 
moval or  suspension  of  railroad  commis- 
sioners, we  do  find  in  the  creative  statutes 
of  the  United  States,  and  of  several  of  the 
states,  provisions  similar  to  those  now  un- 
der consideration.  The  same  presumption 
of  constitutionality  would  attach  to  them, 
and  thus  far  they  may  be  considered  as 
precedents. 

Another  constitutional  objection  to  the  act 
has  been  argued  with  great  force,  and  has 
received  our  most  careful  and  serious  con- 
sideration. That  objection  is  that  the  act 
interferes  with  the  independent  tenure  of 
the  Judiciary  so  essential  to  the  proper  en- 
forcement of  the  law  and  the  protection  of 
the  citizen.  This  commission  was  compared 
to  the  criminal  courts  of  the  state;  and  the 
danger  of  placing  the  lives  and  liberties  of 
the  people  in  the  keeping  of  judges  whose 
official  tenure  might  depend  upon  the  un- 
certain complexion  of  the  legislature,  or  the 
arbitrary  will  of  the  governor,  was  ably 
sjid  eloquently  portrayed.  We  realize  the 
responsibilities  of  this  court  in  settling  the 
line  of  demarkation  between  the  legislative, 
executive,  and  supreme  judicial  powers, 
which,  by  constitutional  obligation,  must  be 
kept  forever  separate  and  distinct  This 
vital  line  must  be  drawn  by  us  alone,  and 
we  will  endeavor  to  draw  it  with  a  firm  and 
even  hand,  free  alike  from  the  palsied  touch 
of  interest  or  subserviency  and  the  itching 
grasp  of  power.  Should  the  legislative  or 
executive  departments  of  tlie  state  cross  that 
line,   we   will  put  them   back   where   thoy 


belong;  but  upon  us  rests  fbB  equal  obliga- 
tion of  keeping  upon  our  own  side.  This 
is  a  question  not  of  dlscretloiit  but  of  law; 
a  matter  not  of  expediency*  but  of  right 

Our  conclusion  is  that  the  railroad  com- 
mission does  not  stand  upon  the  same  foot- 
ing as  the  criminal  courts.  Inasmuch  as  it 
is  an  administrative,  and  not  a  jndleial, 
court  While  it  was  made  by  a  subsequent 
statute  a  court  of  record^  it  was  clearly  the 
object  of  the  act  simply  to  give  authen- 
ticity to  its  records  and  proceedings,  as  it 
added  nothing  to  its  duties  or  powers.  It 
has  been  held  to  be  a  court  of  record  in 
Atlantic  Bxp.  Co.  v.  Wilmington  &  W.  R. 
Co.,  Ill  N.  O.  463,  474,  16  S.  B.  394;  but 
In  the  opinion  of  the  court  delivered  by  Chief 
Justice  Shepherd  appe<ars  the  significant 
qualification:  "Whether  a  court,  havhig  no 
power  to  enforce  its  judgment,  fulfills  the 
definition  of  a  court  of  record  and  of  general 
jurisdiction,  is  unnecessary  to  be  consider- 
ed." The  supreme  court  of  the  United 
States,  in  Reagan  v.  Trust  Co.,  154  U.  & 
362,  397,  14  Sup.  Ot  1047,  citing  the  Rail- 
road Commissioner  Cases,  116  U.  SL  307,  6 
Sup.  Ct  334,  348,  348,  888,  891,  1191,  says: 
"There  can  be  no  doubt  of  the  general 
power  of  a  state  to  regulate  the  fares  and 
freights  which  may  be  charged  and  received 
by  railroads  or  other  carriers,  and  that  this 
regulation  can  be  carried  on  by  means  of  a 
commission.  Such  a  commission  is  merely 
an  administrative  board,  created  by  the 
state  for  carrying  Into  effect  the  will  of  the 
state,  as  expressed  by  its  legislature." 

Upon  the  foregoing  authorities,  we  are 
of  opinion  that  the  disputed  provisions  of 
the  act  are  constitutional,  and  that  the 
power  of  suspension  rests  in  the  hands  of 
the  governor,  which,  when  exercised  la  an 
orderly  manner,  is  not  reviewable  by  the 
courts  (whether  the  nctiOB-  of  the  governor 
was  justified  by  the  facts,  which  he  alone 
could  find,  is  not  for  us  to  say);  that  the 
defendant  has  not  been  deprived  of  his 
property  without  due  process  of  law;  that 
the  only  property  he  could  have  In  the  of- 
fice was  that  given  to  him  by  the  statute, 
which  must  be  construed  in  all  its  parts. 
His  commission,  which  is  his  title  deed,  ap- 
pears to  us  with  the  fateful  words  of  the 
creative  act  written  across  its  face  br  tiie 
hand  of  the  law.  Whatever  right  to  a  trial 
by  jury  he  might  otherwise  have  had  was 
waived  by  his  acceptance  of  the  oQIce  under 
the  conditions  of  the  statute,  at  least  so  fa^ 
as  the  action  of  the  governor  was  concerned. 
In  the  court  below,  as  all  the  material  facts 
that  could  there  be  inquired  into  were  practi- 
cally admitted,  there  was  nothing  left  but 
the  bare  questions  of  law,  and  upon  those 
questions  we  see  no  error  in  the  rulini^  of 
the  court  The  judgment  must  therefore 
be  affirmed,  but,  In  view  of  the  public  in- 
terests Involved,  we  deem  it  proper  not  to 
remand  the  case,  but  to  eMer  final  jjidg- 
ment  in  this  court    This  action  is  taken  on 
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motion  of  coimacS,  mado  witi^out  objection 
in  open  conrt  upon  the  bearing  of  tbe  caie, 
and  under  authority  of  ioction  867  of  the 
Code,  aa  recognized  in  Bernhardt  ▼.  Brown» 
118  N.  a  700»  710,  24  8.  B.  527»  71S.  Judg* 
ment  will  therefore  be  entered  that  the  re* 
later  la  entitled  to  the  oflElce  of  railroad  com* 
missioner  and  diairman  of  aaid  commis- 
sion; that  the  defendant  is  not  entitled 
thereto,  and  shall  be  ousted  therefrom;  and 
that  the  relator  be  placed  in  possession  of 
said  office,  together  -with  all  its  records  and 
other  appurtenances  thereunto  belonging. 
Affirmed. 

Judgment. 

GLAUK,  J.  This  cause  coming  on  to  be 
heard  in  the  supreme  court,  and  having 
been  decided  in  favor  of  the  plaintiff,  it  Is 
adjudged  and  decreed  (1)  that  tbe  defendant 
has  been  lawfully  suspended  from  the  office 
of  railroad  commissioner;  (2)  that  the  re* 
later  has  been  duly  appointed  to  fill  the 
vacancy  caused  by  tbe  suspension  of  the 
defendant;  (3)  that  the  defendant  be  ousted 
from,  and  the  relator  be  inducted  into,  said 
office  of  railroad  commissiouer.  Therefore 
let  a  writ  issue  out  of  this  court,  directed  to 
the  sheriff  or  other  lawful  officer  of  Wake 
county,  commanding  him  to  oust  the  de- 
fendant, «nd  put  the  relator  in  possession  of 
the  rooms  occupied  as  offices  by  the  rail- 
road commissioners,  in  the  Agricultural 
Building,  on  Edenton  street,  in  Raleigh,  and 
known  aa  the  ''Railroad  Ck)mmission  Of- 
i^ces,"  together  with  all  property,  papers, 
and  effects  appertaining  or  belonging  to  said 
offices.  The  plaintiff  (relator)  to  recover  the 
costs  of  this  actiout  to  be  taxed  by  the  clerk  of 
this  court 

FAIROLOTH,  a  J.  ^dissenting).  As  I  do 
not  agree  with  the  majority  of  the  court  in 
this  case^  I  feel  it  my  dutjy  to  state  why  I 
do  not  I  concede  the  right  of  the  legislature 
to  abolish  any  office  of  its  own  creation,  in 
which  event  the  officer  goes  with  the  office, 
not  upon  any  notion  of  ijQiplled  notice  In  the 
ace^tance,  but  because  the  legislaj^e  has  the 
power  to  abolish.  By  Act^  1891,  c  320,  the 
legislature  created  the  office'of  a  railroad  com- 
mission, with  the  powers  and  duties  therein 
enumerated*  and  elected  the  members  of  the 
commission,  the  term  of  office  being  six  years. 
That  said  commission  is  a  court  of  record, 
with  the  powers  and  jurisdiction  o|[  a  court 
of  general  jurisdiction,  to  the  extent  of  all 
subjects  embraced  in  said  act,  is  settled.  At- 
lantic Bxp.  Oo.  V.  Wilmington  &  W.  R.  Co., 
Ul  N.  0.  463,  16  S.  B.  393;  Ralhroad  Gom'cs 
V.  W.  U.  Tti.  Go.,  113  N.  G.  213,  18  8.  B.  389; 
IieaveU  v.  Telegraph  Go.,  IIG  N.  G.  211,  21  S. 
B.  391.  That  an  office  is  property  has  been 
uniformly  held  since  1833.  Hoke  v.  Hender- 
son, 15  N.  G.  1.  Section  1  of  said  act  pro- 
vides: "Said  commissioners  shall  not  jointly, 
or  severally,  or  in  any  way  be  the  holder  of 
any  stock  or  bonds,  or  be  the  agent  or  attor- 


ney or  employ^  of  any  such  company^  or  have 
any  interest  in  any  way  in  such  company^ 
and  shall  so  continue  during  the  term  of  his 
office;  and  In  case  any  commissioner  shall,  as 
distributee  or  legatee  or  in  any  other  way, 
have  or  become  entitled  to  any  stock  or  bonds 
or  Interest  therein  of  any  such  company,  he 
shall  at  once  dispose  of  the  same;  and  In 
case  any  commls&doner  shall  fail  in  this,  or  in 
case  any  one  of  them  shall  become  disquali- 
fied to  act,  then  it  shall  be  the  duty  of  the 
governor  to  suspend  him  from  office  and  to 
report  the  fact  of  hfii  suspension,  together 
with  the  reason  therefor,  to  the  next  general 
assembly;  and  the  question  of  his  removal 
from  office  shall  be  determined  by  a  majori- 
ty of  the  general  assembly  in  joint  session.  In 
any  case  of  suspension  the  governor  shall  ffil 
the  vacancy,  and  if  the  general  assembly 
shall  determine  that  the  commissioner  sus- 
pended shall  be  removed,  then  the  appointee 
of  the  governor  shall  hold  until  his  successor 
is  elected  and  qualified  as  hereinbefore  pro- 
vided," etc.  Thus,  we  see  that  the  governor 
suspends  whenever  he  deems  proper,  and  the 
legislature  removes  at  Its  will  and  pleasure^  as 
an  ex  parte  proceeding,  the  officer  (commis- 
sioner) having  no  opportunity  to  be  heard. 
This  proceeding  is  at  least  a  novelty,  and,  so 
far  as  I  remember,  is  without  precedent,  cer- 
tainly so  in  North  Garolina.  Such  proceed- 
ings no  doubt  are  found  under  some  forms  of 
government,  but  they  are  at  variance  with  all 
fundamental  rules  of  government  in  the  Unit- 
ed States  of  America.  Those  rules  protect 
Ufe,  liberty,  and  property  in  the  due  adminis- 
tration of  law. 

My  conception  is  that  the  act  of  the  gov- 
ernor in  suspending  the  defendant  was  not 
an  executive  function,  but  simply  the  act  of 
an  agent  of  the  legislature,  with  such  power 
as  they  attempted  to  confer  on  theyir  agent, 
and  that  the  term  '^governor"  was  simply  used 
to  identify  the  agent  I  can  see  no  reason 
why  the  secretary  of  state  coiild  not  as  weU 
have  been  the  agent,  with  directions,  for  the 
causes  mentioned  in  the  act,  to  suspend  the 
governor  from  his  olDoe  until  the  legislature 
should  have  an  opportunity  to  remove  or  re- 
store him,  as  they  might  choose  to  do,  with- 
out any  hearing  for  him.  If  this  can  be  done 
for  the  causes  specified  in  section  1  of  the  act, 
then  other  like  causes  might  be  added.  Let 
ns  then,  suppose  that  the  legislature,  in  addi- 
tion, had  said:  *'If  the  governor  shall  own  any 
stock  in  any  railroad  in  this  state,  or  shall 
receive  any  benefit,  convenience,  or  accommo- 
dation from  any  railroad,  then  the  secretary 
of  state  shall  suspend  him  from  office,  and  re- 
port his  act  to  the  next  legislature,  and  that 
they  will  remove  or  restore  him,  as  seems 
good  to  them.'*  It  seems  to  me  that  such  ac-' 
tion  would  be  in  derogation  of  his  rights,  un- 
der article  3,  f  12,  and  article  4,  H  3,  4,  of 
the  constitution,  providing  for  his  conviction, 
removal,  and  disqualification  for  office.  .  It  is 
true  that  he  is  a  constitutional  officer,  and  so 
is  the  defendant,  under  the  authority  of  arti- 
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de  4  I  2.  So,  the  real  question  Is  the  power 
ot  the  legislature  to  suspend  and  remove  a 
Judicial  officer  from  his  office,  and  thus  for- 
feit his  property  without  giving  him  a  triaL 
Under  our  form  of  government,  the  source  of 
all  power  is  the  people.  At  the  outset,  they 
declared  their  will  in  the  constitution,  and 
adopted,  by  common  consent,  general  rules 
for  governing  themselves,  known  as  "the  law 
of  the  land";  and  each  department,  with  Its 
many  subdivisions,  is  subordinate  to  those 
fundamental  lirinciples.  The  constitution  is 
a  brief  and  condensed  expression  of  law,  and 
must  be  taken  as  expressed,  with  all  of  its 
reasonable  implications.  Among  its  utter- 
ances we  find:  "The  legislative,  executive  and 
supreme  judicial  powers  of  the  government 
ought  to  be  forever  separate  and  distinct 
from  each  other."  Const  art  1,  8  8.  "The 
executive  department  shall  consist  of  a  gov- 
ernor, in  whom  shall  be  vested  the  supreme 
executive  power  of  the  state,"  etc.  Id.  art 
3,  S  1.  '*The  Judicial  power  of  the  state  shall 
be  vested  in  a  court  for  the  trial  of  impeach- 
ments, a  supreme  court  superior  courts, 
courts  of  Justices  of  the  peace  and  such  other 
courts  inferior  to  the  supreme  court,  as  may 
be  established  by  law."  Id.  art  4,  §  2.  "The 
general  assembly  shall  have  no  power  to  de» 
prive  the  Judicial  department  of  any  power 
or  Jurisdiction  which  rightly  pertains  to  it  as 
a  co-ordinate  department  of  the  government" 
Id«  art  4,  9  12.  And  this  article  provides, 
further,  that  the  legislature  may  distribute 
the  power  and  Jurisdiction,  provide  for  ap- 
peals, and  regulate  the  method  of  proceeding, 
as  it  may  deem  best,  "so  far  as  the  same  may 
be  done  without  conflict  with  other  provisions 
of  this  constitution."  "No  person  ought  to  be 
taken,  imprisoned  or  disseised  of  his  free- 
hold, liberties  or  privileges,  or  outlawed  or 
exiled  or  in  any  manner  deprived  of  his  life, 
liberty  or  property,  but  by  the  law  of  the 
land."  Id.  art.  1,  S  17.  "In  all  controver- 
sies at  law  respecthig  property,  the  ancient 
mode  of  trial  by  Jury  is  one  of  the  best  securi- 
ties of  the  rights  of  the  people,  and  ought  to 
remain  sacred  and  Inviolable."  Id.  art  1, 
S  19.  The  terms  "due  process  of  law"  and 
"the  law  of  the  hind,"  when  the  rights  of 
property  are  under  consideration,  are  not 
easily  distinguished.  I  have  seen  no  better 
definition  of  the  latter  than  that  given  by  Mr. 
Webster  in  Dartmouth  College  v.  Woodward, 
4  Wheat  519  (Works  of  Webster,  voL  5,  p. 
487):  "By  the  'law  of  the  land'  Is  most  clear- 
ly Intended  the  general  law;  a  law  which 
hears  before  it  condemns;  which  proceeds  up- 
on Inquiry,  and  renders  Judgment  only  after 
trial.  The  meaning  is  that  every  citizen  shall 
^  hold  his  life,  liberty,  property,  and  immuni- 
ties under  the  protection  of  the  general  rules 
which  govern  society.  Everything  which 
may  pass  under  the  form  of  an  enactment  Is 
not  therefore  to  be  considered  the  law  of  the 
land.  If  this  were  so,  acts  of  attainder,  bills 
of  pains  and  penalties,  acts  of  confiscation,  acts 
reversing  Judgments,  and  acts  directly  trans- 


ferring one  man's  estate  to  another,  legislative 
Judgments,  decrees  and  forfeitures  in  all  pos- 
sible forms,  would  be  the  law  of  the  land. 
Such  a  strange  construction  would  render  con- 
stitutional provisions  of  the  highest  impor 
tanoe  completely  inoperative  and  void.  It 
would  tend  directly  to  estaUlsh  the  union  of 
all  powers  in  the  legislature.  There  would 
be  no  general  permanent  law  for  courts  to  ad- 
minister or  men  to  live  under.  The  adminis- 
tration of  Justice  would  be  an  empty  form, 
an  idle  ceremony.  Judges  would  sit  to  exe- 
cute leglslatiye  Judgments  and  decrees,  not  to 
declare  the  Uw  or  administer  the  Justice  of 
the  country." 

A  glance  at  the  above  recitals  would  seem 
to  answer,  without  further  argument,  tbe 
question:    "Has  the  legislature  the  power, 
directly  or  indirectly,  to  suspend  or  remove 
a  Judicial  officer,  and  declare  his  right  and 
property  in  his  office  forfeited  T*    It   has 
been  universally  held  In  this  country,  where- 
ever  freemen  live,  that  no  forfeiture  of  an 
office  nor  vacancy  therein  can  be  Judicially 
declared  until  the  accused  has  had  a  trial 
and  sufficient  cause  is  established.    Hoke  v. 
Henderson,  15  N.  C.  1;  People  v.  Heaton.  77 
N.  C.  18;   Vann  v.  Pipkin,  Id.  408;   State  v. 
Norman,  82  N.  a  687.     "The  term  law  of 
the  land*  does  not  mean  merely  an  act  of 
the  general  assembly.    If  It  did,  every  re- 
striction   upon    the    leglslatiye    authority 
would  be  at  once  abrogated."   Hoke  v.  Hen- 
derson, supra.     Suppose  the  general  assem- 
bly, at  Its  next  meeting,  shall  examhie  the 
governor's  report,  and,  finding  no  sufficient 
cause,  shall  adjudge  that  defendant  was  not 
duly  suspended,  and  that  he  has  not  forfeit- 
ed his  office,  and  the  plaintifr  shall  refuse  to 
surrender  his  possession  of  the  office;   what 
then?    With  these  conflicting  decisions,   to 
what  tribunal  can  the  parties  appeal  for  a 
finality?    Any  legislative  act  that  can  lead 
to  such  a  result  ipust  be  a  nullity.    Any  leg 
Islative  sentence  declaring  a  forfeiture   of 
property  is  Judicial  in  its  nature,  and,  when 
rendered  without  a  hearing  and  trial,  is  in 
the  nature  of  things  void.    The  constitution- 
ality of  an  act  is  determined  by  Its  effect. 
rather  than  the.  intent  of  the  legislature. 
Bank   Tax   Case,    2   Wall.    2200;     Institution 
y.  Massachusetts,  6  Wall.  Gil.    It  may  be 
competent,  as  I  have  said,  to  abolish  an  of- 
fice when  the  property  therein  is  necessarily 
lost;   but  It  is  quite  a  different  proposition 
to  continue  the  office,  discharge  the  officer 
at  pleasure,  and  give  his  office  to  another. 
I  am  told  that  every  office  Is  acc^ted  with 
notice  that  the  officer  may  be  displaced  or 
removed.     That  is  not  an  express  condition, 
but,  at  most,  is  only  an  implied  condition, 
and  it  is  equally  implied  that  such  removal, 
when   personal   and   property   rights    hare 
vested,  can  be  made  only  after  cause  estab- 
lished, by  a  court  having  Jurisdiction,   and 
by  proceedings  recognized  by  the  general 
and  fundamental  rules  of  law  and  by  Judi- 
cial authority.    Conditions  precedait   mm^ 
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tMur  an  entry,  but  a  condition  tnlMeqnent 
even  If  it  be  Illegal  or  immoral,  cannot  de- 
vest an  estate.  A  subsequent  condition  Is 
not  self-executing,  and,  when  invoked  for 
the  purpose  of  convicting  and  declaring  a 
forfeiture,  it  becomes  effective  only  under 
the  rule  and  in  the  manner  above  stated. 

There  is  no  allegation  of  incompetency, 
bad  faith,  or  maladministration  against  the 
defendant  in  the  discharge  of  his  duties  in 
offige.  The  matters  preferred  by  the  gov- 
ernor in  his  suspending  order,  rather  vague- 
ly stated,  and  based  upon  private  informa- 
tion and  newspaper  r^K>rts,  are  inserted  in 
the  complaint,  and  substantially  constitute 
the  complaint  The  defendant  specifically 
denies  each  material  allegation.  When 
brought  before  the  superior  court  under  the 
form  of  a  trial,  the  defendant  demanded  to 
hear  the  proof  of  the  matters  alleged,  to 
confront  his  accusers,  to  cross-examine,  to 
Introduce  his  own  evidence,  and  to  have  the 
issues  determined  by  a  Jury  of  his  peers. 
These  requests  were  all  refused  by  the 
court,  and  judgment  was  pronounced  de- 
<daring  that  defendant  had  been  duly  sus- 
pended from  his  office,  and  ordering  his 
ouster  therefrom.  This  court  is  now  ap- 
pealed to,  to  affirm  said  judgment,  and  ap- 
prove the  procedure  below  in  this  case. 
Without  exhausting  the  argument,  my  ex- 
cuse for  tedlousness  Is  the  importance  of 
this  question.  I  think  the  plaintiff's  con- 
tention is  injurious,  subversive,  and  contra- 
ry to  the  organic  law  of  our  system  of  gov- 
ernment, and  that  it  is  unreasonable  and 
unjust,  and  that  the  decisions  of  any  court 
In  any  state  disregarding  those  principles 
must  soon  fall  under  the  condemnation  of 
the  legal  mind  in  this  country. 

The  opinion  and  Judgment  were  handed 
do^n  December  23d,  about  4:80  p.  m.;  and 
at  5:30  p.  m.  on  December  23d  the  plaintiff, 
through  his  counsel,  William  H.  Day,  ob- 
tained a  writ  of  execution,  directed  to  the 
sheriff  of  Wake  county,  in  the  following 
words:  "The  State  of  North  Carolina  to  the 
Sheriff  of  Wake  County-Greeting:  Where- 
as, in  the  above-entitled  cause,  it  was  ad- 
judged at  this  term  that  the  defendant 
wrongfully  withholds  possession  of  the  of- 
fice of  railroad  commissioner  from  the  plain- 
tiff relator,  and  that  plaintiff  relator  is  en- 
titled to  the  possession  of  the  same,  these 
are  therefore  to  command  you  forthwith  to 
put  the  relator  in  possession  of  the  rooms 
occupied  as  offices  by  the  railroad  commis- 
sioners. In  the  Agricultural  Building,  on 
Edenton  street,  and  known  as  the  'Railroad 
Commission  Offices,'  together  with  all  prop- 
erty, papers,  and  effects  appertaining  or  be- 
longing to  said  offices,  and  to  oust  the  de- 
fendant from  said  office,  and  to  induct  the 
plaintiff's  relator  into  the  same;  and  yon 
shall  make  due  return  thereof  on  the  first 
day  of  the  next  term  of  this  court"  At  7:10 
p.  ID.  Docomber  23d,  the  defendant  filed  writ 


of  error  and  bond,  etc  to  supreme  court  of 
the  United  States,  with  copies  of  the  writ 
for  the  state  of  North  Carolina  and  for  re- 
lator. Upon  the  opening  of  the  court,  on 
December  24th,  the  following  proceedings 
were  had: 

The  plaintiff,  through  his  counsel,  William 
H.  Day,  moved  (orally)  in  open  court  to  set 
aside  the  supersedeas  proceedings,  or  ad- 
judge them  irregular.  And  the  counsel  for 
the  defendant  submitted  the  following  mo- 
tion: "To  the  Honorable,  the  Supreme  Court 
of  North  Carolina:  The  defendant  respect- 
fully shows  to  the  court  that  judgment  here- 
in was  rendered  In  the  afternoon  of  lliurs- 
day,  December  28,  1897;  that  execution 
thereon  was  issued  by  the  clerk  of  this 
court  to  the  sheriff  of  Wake  county  about  5:30 
o'clock  p.  m.  on  the  same  day,  but  has  not  been 
executed;  that  the  defendant's  counsel  sued 
out  a  writ  of  error  to  the  supreme  court  of 
the  United  States,  which  was  duly  Issued  by 
the  clerk  of  the  United  States  circuit  court 
for  the  Eastern  district  of  North  Carolina, 
and  was  allowed  by  the  Chief  Justice  of  this 
court  on  the  same  day;  that  the  defendant 
also  gave  a  good  and  sufficient  bond  in  a 
penal  sum  fixed  by  his  honor,  the  Chief  Jus- 
tice, conditioned  as  a  supersedeas  bond,  who 
duly  approved  said  bond,  and  signed  the 
citation;  that  at  7:10  o'clock  p.  m.  the  de- 
fendant's counsel  ffied  said  writ  of  error  and 
bond  in  the  clerk's  office  of  this  court,  and  at 
the  same  time  lodged  therein  a  copy  of  said 
writ  of  error  for  the  state  of  North  Carolina, 
and  a  copy  for  L.  O.  Caldwell.  The  defend 
ant  submits  to  the  court  that  the  judgments 
of  the  court  is  superseded,  and  he  respect- 
fully asks  that  the  said  execution  be  recall- 
ed. R.  O.  Burton,  Spier  Whltaker,  for  De^ 
fendant    This  24th  December,  1807." 

On  the  same  day,  December  24th,  the  fol- 
lowing opinion  was  handed  down: 

CLARK,  J.  This  is  a  motion  by  defend- 
ant to  recall  the  execution  which  Issued  to 
put  the  relator  in  possession  of  the  furni- 
ture, rooms,  and  other  tangible  property  be- 
longing to  the  railroad  commission.  The  re- 
lator moved  to  set  aside  the  supersedeas  pro- 
ceedings, or  adjudge  them  irregular.  We 
are  of  opinion  that  we  have  no  power  to  set 
aside  the  writ  of  error,  or  pass  upon  the 
regularity  thereof.  We  are  also  of  opinion 
that  the  judgment  of  this  court,  ex  proprio 
vlgore,  placed  the  relator  in  possession  of 
the  office  at  the  time  the  judgment  was  ffied. 
He  having  already  qualified,  no  process  was 
necessary  for  that  purpose.  He  Is  in  full 
possession  of  the  same,  and  entitled  to  exer- 
cise its  duties,  and  draw  the  salary  thereto 
attached,  from  the  date  of  his  appointment 
The  judgment  took  effect  Immediately  upon 
being  filed,  and  is  not  superseded  by  the 
subsequent  writ  of  error,  regular  or  irregu- 
lar. Foster  v.  Kansas,  112  U.  S.  201,  5  Sup. 
Ct  8.  07.  The  relator  being  in  office  by  vir- 
tue of  the  Judgment  of  this  court,  any  at- 
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tempt  by  the  defendant  to  ezerdM  ite  fnno- 
tions,  or  to  interfere  with  the  full  and  free 
exercise  thereof  by  the  relator,  and  any  at- 
tempt by  any  one  elee  to  Interfere  by  al- 
leged legal  proeesa  or  otherwise,  unless  and 
until  the  supreme  court  of  the  United  States 
shall  reverse  the  judgment  of  this  court, 
will  be  a  contempt  of  this  court.  We  de- 
cline to  make  any  order  recalling  the  execu- 
tion.   Both  motions  refused. 


(95  Va.  456) 

PBTTICOLAS  T.  CITY  OF  BICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

16,  1807.) 

TBBSPAMH-PLBA^RbCOVBKT  of  JudOH INT  AOAIVST 
CO-TKV9PA88B3I. 

A  plea  by  defendant  in  an  action  for  tres- 
pass, that  the  plaintiff  had  theretofore  recover- 
ed a  Judgment  against  a  co-trespasser,  is  saf- 
flcient,  without  averring  that  the  judgment  had 
been  satisfied. 

Brror  to  law  and  equity  court  of  Blchmond. 

Action  m  trespass  by  Pettlcolas  against  the 
city  of  Richmond.  Judgment  for  defendant 
Plaintiff  brings  error.     AfBrmed. 

Pollard  &  Sands,  for  plaintiff  in  error,  a 
V.  Meredith,  for  defendant  in  error. 

BUCHANAN,  J.  The  only  question  to  be 
decided  in  this  writ  of  error  is  whether  the 
plea  tiled  by  the  defendant,  that  the  plaintifl 
had  theretofore  recovered  a  judgment  against 
a  co-trespasser  for  the  same  trespass  or  cause 
of  action,  was  sufficient,  without  averring 
that  the  judgment  had  been  satisfied. 

It  is  impossible  to  hold  that  such  an  aver- 
ment was  necessary  without  overruling  the 
case  of  Wilkes  v.  Jackson,  2  Hen.  &  M.  366, 
and  disregarding  the  common-law  doctrine 
upon  the  subject,  as  understood  in  Bngland 
as  well  as  in  this  state. 

It  is  Insisted  that  the  decision  In  Wilkes  ▼. 
Jackson  is  in  conflict  with  the  great  weight 
of  American  authority,  and  wrong  in  prin- 
ciple, and  that  it  was  decided  without  much 
consideration.  It  is  true  that  most  of  the  de- 
cisions of  the  courts  of  this  country  which 
have  passed  upon  the  question,  including  the 
supreme  court  of  the  United  States,  are  in 
conflict  with  that  decision.  There  is  no  foun- 
dation, however,  in  our  judgment,  for  the 
suggestion  that  the  case  was  not  much  con- 
sidered, and  that  the  case  of  Ammonett  v. 
Harris,  1  Hen.  &  M.  488,  to  which  it  refers 
as  settling  the  principle  governing  both  cases, 
does  not  sustain  it 

These  cases  were  decided  by  the  same 
judges,  with  one  exception,  in  each  case,  and 
within  six  months  of  each  other.  Both  cases 
were  argued  by  veiy  able  counsel.  In  the 
earlier  case,  most  if  not  all,  the  Bngllsh  au- 
thorities were  cited  and  commented  on.  In 
each  case  all  of  the  judges  delivered  opinions, 
which,  when  the  two  cases  are  considered 
together,  show  that  the  question  of  the  right 
if  a  pIsintifT  to  recover  more  than  one  Judg* 


ment  for  a  Jolot  trsspsffs,  whethtf  his  actloD 
be  Joint  or  several,  was  examined  with 
mndi  cars  and  leaning,  and  the  condualoii 
reaebed  that  only  one  final  judgment  could  be 
rendered  in  a  joint  action,  although  tbere 
were  several  verdicts,  and  that  a  judgment 
against  one  trespasser  may  be  pleaded  in  bar 
to  an  action  brought  against  another  for  the 
same  trespass,  although  there  was  no  aTer- 
ment  in  the  plea  that  the  judgment  had  been 
satisfied. 

If  the  conclusions  reached  in  those  eases 
were  erroneous,  it  was  not  because  the  judges 
{distinguished  alike  for  abiUty  and  fidelity) 
did  not  give  the  questions  involved  proper 
consideration*  but  because  they  fell  Into  the 
same  error,  if  it  be  error,  that  Baron  Comyns, 
Baron  Park,  and  other  great  English  couo* 
mon-law  judges  and  lawyers^  fell  into  when 
they  declared  that  such  was  the  common-law 
rule,  and  which  the  courts  and  judges  of 
Eafi^d  are  still  laboring  under;  for  we  find 
that  the  court  of  exchequer,  in  1872,  hi  the 
case  of  Brinsmead  v.  Harrison,  L.  &  7  O.  P. 
562,  decided  the  precise  question  involved  in 
Wilkes  V.  Jackson  the  same  way.  In  that 
case,  Kelly,  C.  R,  after  citing  Brome  v.  Woo- 
ton,  Ytiv.  67  (cited  and  relied  on  in  Ammonett 
V.  Harris  and  Wilkes  v,  Jackson),  said:  'Thia 
appears  to  me  to  be  satisfactory  and  binding 
authority,  and  the  more  so  because  I  find 
that  one  hundred  and  fifty  years  afterwards 
it  is  quoted  in  a  book  of  the  highest  author^ 
ity,  vis.  Oomyns'  Digest,  which  alone  would 
make  it  a  satisfactory  guide  for  us  on  the 
present  oiccasion.  But  it  does  not  stop  there; 
for  I  find  that  Brome  v.  Wooton,  and  all  the 
older  cases,  are  referred  to  in  Rex  v.  Hoare^ 
13  Mees.  A>  W.  494,  where  the  question  was 
fully  and  elaborately  considered  in  the  court 
of  exchequer,  and  a  judgment  pronounced  by 
one  of  the  most  learned  judges  that  ever  sat 
in  Westminster  Hsll.  It  is  unnecessary  to 
go  through  the  enlightened  reasoning  of  that 
very  learned  person.  Suffice  it  to  ssy  that 
he  deals  with  the  whole  law  upon  the 
subject  •  •  •  There  being  then  this  se- 
ries of  authorities,  satisfactory  of  them- 
selves, and  having  the  sanction  and  sp- 
proval  of  Chief  Ban>n  Comyns  and  Lord 
Wensleydale,  notwithstanding  the  respect  we 
entertain  for  the  opinions  and  decisions  of 
the  American  courts,  where  a  different  view 
of  the  law  seems  to  be  entertained,  I  thhik 
we  are  bound  to  follow  those  of  our  own 
courts,  and  to  hold  that,  upon  principle  a» 
well  as  upon  authozity,  this  plea  is  a  good  an- 
swer to  Ihe  action;  and  consequentiy  the  de- 
fendant is  entitied  to  judgment" 

We  have  neither  the  right  nor  the  indina<- 
tion  to  overrule  the  decision  in  the  case  or 
Wilkes  V.  Jackson.  It  was  decided  nearly  a 
century  ago.  It  Is  in  accord  with  the  com- 
mon-law doctrine  upon  the  subject,  as  under- 
stood and  administered  in  the  English  courta 
before  and  since  that  decision  was  made.  It 
has  been  referred  to  with  approval  in  our^ 
own  courts  (Wells  v.  Jackson,  8  Munf.  45S^ 
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and  Brown's  Adm'r  t.  Johnson,  18  Grat  6i4), 
and  seema  to  have  met  with  the  approval  of 
the  bar  and  the  legislature,  as  no  effort,  so 
far  as  we  know,  has  ever  been  made  to 
change  the  law  as  laid  down  in  that  case,  al- 
though the  legislature  has  made  changes  In  a 
like  rule  of  the  common  law,  that  a  Judg- 
ment recovered  against  one  Joint  obligor  was 
a  bar  to  an*  actioii  against  another  on  the 
same  contract' 

There  is  no  error  in  the  Judgment  com- 
plained of,  and  it  must  be  affirmed. 

EILEnr  and  OARDWBLL,  JJ.,  absent 


(95  Va.  461) 

BHADLET  SALT  CXJ.  v.  NORFOLK  IM- 
PORTING &  EXPORTING  CO. 

(Supreme  Gourt  of  Appeals  of  Virginia.     Dec. 
le,  18d7.) 

SBALS— RBOOONITIOK  in  IXSTBUICXNT. 

1.  There  is  no  distinction  between  actual  seals 
and  scroHs,  so  far  as  constituting  a  writing  a 
specialty,  and  either  may  be  affixed  to  the  sig- 
nature. 

2.  There  must  be  a  recognition  of  a  seal  in  the 
bod^  of  the  instrument  to  make  it  a  specialty, 

Brror  to  chancery  court  of  Norfolk. 

Action  by  the  Bradley  Salt  Company 
against  the  Norfolk  Importing  &  Exporting 
Company.  From  a  Judgment  for  defendant 
entered  upon  a  demurrer,  plaintiff  brings 
error.    Affirmed. 

Heath  &  Heath,  for  plaintiff  in  error. 
Wm.  H.  White,  for  defendant  in  error. 

BUCHANAN,  J.  The  plaintiff  in  error  In- 
stituted an  action  of  covenant  upon  an 
agreement  In  writing  for  the  sale  and  pur- 
chase of  salt  The  defendant  demurred  to 
the  declaration  upon  the  ground  that  the 
writing  sued  on  was  not  a  sealed  instru>> 
ment  The  court  sustained  the  demurrer, 
and  to  that  Judgment  tills  writ  of  error  was 
awarded. 

The  corporate  seal  of  each  of  the  parties, 
as  appears  from  the  record,  was  affixed  to 
tbe  writing,  but  there  is  no  recognition  of 
the  seals  in  the  body  of  the  instrument  If 
the  seals  affixed  had  been  scrolls  by  way  of 
seals,  the  ^writing  would  not  be  a  specialty; 
for  It  ts  w^l  settled  in  this  state  that  in 
cases  of  contracts  like  that  under  considera- 
tion, which  may  be,  indifferently,  simple 
contracts  or  sealed  instruments,  the  fact 
tbat  a  scroll  is  affixed  to  the  name  of  the 
maker  does  not  make  it  a  sealed  instrument 
onlesB  there  l>e  a  recognition  of  the  seal  in 
the  body  of  the  instrument.  Balrd  t.  Blal* 
grove,  1  Wash.  170;  Austin's  Adm'z  r. 
Whitlock's  Bz*rs;  1  Munf.  487;  Ahderson  v. 
Bullock,  4  Munf.  442;  Jenkins  v.  Hurt's 
Com'rs,  2  Rand.  446;  Peasley  v.  Boatwrlght 
2  Leigh,  106;  Buckner  v.  Mackay,  Id. 
488;  Turberyille  V.  Bernard,  7  Leigh,  302, 
note;    Cromwell   t.   Tatars   Ex'r,    Id.   301; 


Glegg  V.  Lemessurier,  15  Grat  108;  Oerer 
T.  Chamberlain,  83  Va.  286»  5  S.  B.  174.   . 

This  is  not  denied,  but  it  is  claimed  that 
where  the  seal  affixed  is  an  actual  seal  the 
rule  is  different  and  recognition  of  the  seal 
in  the  body  of  the  instrument  is  not  requir- 
ed. There  is  no  doubt,  as  the  plaintiff's 
counsel  contends,  that  at  common  law  such 
a  recognition  of  the  seal  was  not  required, 
and,  if  the  common-law  rule  upon  the  sub- 
ject had  been  followed,  no  such  recognition 
would  have  been  necessary  in  the  case  of 
scrolls;  for  they  were  in  common  use  long 
before  the  statute  of  1788  (now  found  in  sec- 
tion 2841,  Gode  1887)  was  enacted,  and  affix- 
ing a  scroll  to  a  writing  for  the  purpose  of 
making  it  a  specialty  was  considered,  as 
was  said  by  President  Pendleton  in  Jones  v. 
Logwood,  1  Wash.  42  (decided  in  1791),  to  be 
an  act  as  solemn  and  as  valid  as  maldng  an 
impression  upon  wax  for  that  purpose  and 
as  a  good  substitute  for  a  seal.  Substan- 
tially the  same  view  was  taken  by  the 
courts  of  Pennsylvania,  Maryland,  South 
Carolina,  and  other  Southern  and  Western 
states.  McDUl  v.  McDUl,  1  DalL  03;  Trash- 
er  V.  Everhart  3  Gill  &  J.  234,  246;  Relph 
T.  Gist  4  McCk>rd,  207. 

The  courts  of  these  states,  for  the  most 
part  followed  the  common-law  rule,  and  did 
not  require  that  a  scroll,  any  more  than  an 
actual  seal,  should  be  recognized  m  the 
lK>dy  of  tbe  writing  to  make  it  a  specialty. 
Trasher  v.  Bverhart  eupra;  Relph  v.  Gist 
supra;  Harden  v.  Webster,  29  Ga.  427;  Tap- 
borough  V.  Monday,  14  N.  O.  420;  English  v. 
Helms,  4  Tex.  228;  Jeffery  v.  Underwood,  1 
Ark.  108. 

In  this  state,  however,  a  contrary  practice 
has  prevailed.  The  reason  why  such  recog- 
nition was  required  is  not  stated  clearly  in 
the  earlier  cases. 

In  the  case  of  Austin's  Adm'z  t.  Whit- 
lock's  Bx'rs  (decided  in  1810)  1  Munf.  487, 
Judge  Tucker,  one  of  the  two  Judges  who 
delivered  opinions,  seems  to  have  thought 
that  at  common  law  the  recognition  of  the 
seal  in  the  body  of  the  instrument  was  neo- 
essary,  and  that  the  same  rule  would  apply 
where  the  sealing  was  done  with  a  scroU. 

The  court  in  Buckner  v.  Maekay,  2  Leigli, 
488,  seems  to  have  thought  that  sudi  recog* 
nition  was  necessary  for  a  like  reason,. though 
the  opinion  is  very  brief,  and  not  altogether 
dear  as  to  what  was  meant 

In  the  case  of  Cromwell  t.  Tate's  Ex'r,  7 
Leigh,  301,  decided  in  1836v  the  practice  in 
this  state  of  requiring  such  recognition  was 
considered  and  the  cases, upon  the  subject  re^ 
ferred  to.  In  that  case,  hi  tbe  opinion  of  the 
court  in  which  all  the  judges  concurred,  it 
was  conceded  that  at  cpsnmon  law  a  recogni- 
tion of  the  seal  in  the  body  of  the  writing  was 
not  necessary  to  make  it  a  specialty,  and  that 
upon  common-law  principles  such  recognition 
of  the  seal  would  not  be  necessary,  although 
sealed  with  a  scroll.  But  Judge  Tucker, 
speaking  for  the  court  said  that  the  ded- 
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BloDB  of  the  court  had  been  too  frequently  the 
other  way  to  Justify  a  departure  from  them. 
After  referring  to  a  number  of  cases  to  show 
that  the  common-law  rule  had  been  departed 
from,  he  declares  his  unwillingness  to  over- 
rule those  cases,  and  then  says:  "Nor  do  I 
think  It  desirable  to  restore  the  common-law 
doctrine.  The  omission  of  the  clause,  'In 
cujus  rei  testimonium,*  admits,  I  thinlc,  of 
gross  abuses.  They  are  alluded  to  by  Judge 
Tucker  in  his  opinion  In  the  case  of  Austin's 
Adm'x  y.  Whitlock's  Bx'rs.  The  facility 
with  which  a  seal  of  wax  or  a  scroll  may  be 
fraudulently  affixed  to  the  name  of  the  party, 
and  the  character  of  the  instrument  thereby 
entirely  changed,  affords  an  unanswerable 
argument  in  favor  of  requiring  the  recognition 
in  the  body  of  the  instrument.  As  the  addi- 
tion of  the  seal  may  create  a  lien  on  the 
realty;  as  it  operates  an  estoppel,  and  con- 
cludes the  party  from  denying  the  considera- 
tion or  questioning  the  facts  set  forth  in  the 
instrument;  as  It  elevates  the  contract  to 
the  dignity  of  a  specialty  in  the  distribution 
of  assets;  as  it  excludes  the  protection  of  the 
act  of  limitations;  as  It  is  so  easy  to  add  a 
seal  fraudulently,  without  risk  of  detection; 
and  as  the  proof  of  handwriting,  In  the  ab- 
sence of  subscribing  witnesses,  is  considered 
sufficient  proof  of  sealing  and  delivery,— I 
tbhik  it  wise  to  require  a  recognition  of  the 
seal  by  the  instrument  Itself,  Instead  of  trust- 
ing the  proof  of  so  Important  a  fact  to  the 
slippery  memory  of  witnesses.  Constituting, 
as  the  fact  of  sealing  does,  a  part  of  the  very 
contract  Itself,  creating,  by  its  annexation  to 
the  signature,  stipulations  and  terms  which, 
without  it,  would  not  arise  out  of  its  lan- 
guage, there  is  every  motive- for  requiring  that 
the  recognition  of  It  should  be  found  In  that 
writing,  which  contains  all  the  other  terms 
and  stipulations  between  the  parties  to  the 
contract  Thus,  it  is  conceded  that  heirs  are 
not  bound,  unless  named  in  the  Instrument, 
and,  evoi  though  named,  they  are  not  bound 
unless  there  be  a  seal.  If,  then,  the  obliga- 
tion upon  them  must  be  set  forth  in  the  writ- 
ten stipulations  of  the  instrument  itself.  It 
would  seem  to  follow  that  everything  which 
iB  an  essential  to  the  completion  of  that  obli- 
gation must  be  there  set  forth;  and,  as  seal- 
ing is  an  essential,  the  sealing  should  be  set 
forth  or  recognized  in  the  body  of  the  instru- 
ment It  is,  indeed,  contrary  to  the  anal- 
ogies and  principles  of  the  law,  that  an  essen- 
tial term  or  stipulation  of  a  written  contract 
should  be  made  to  depend  wholly  tipon  testi- 
mony dehors  the  Instrument  Upon  the 
whole,  therefore,  I  think  it  Is  no  subject  of 
regret  that  the  rule  of  recognition  has  been 
established." 

It  is  true  that  the  opinion  quoted  from  was 
delivered  In  a  case  In  which  the  alleged  seal- 
ing was  done  with  a  scroll.  The  reasoning, 
however,  was  equally  applicable  to  both  kinds 
of  sealing,  and  seems  to  have  been  intended  to 
apply  to  both.  Why  such  a  recognition  of 
the   seal   should   be  required  when  to  the 


maker's  signature  there  was  affixed  a  scroll 
with  the  word  "seal"  written  In  It,  and  not 
required  when  a  wafer  or  piece,  of  wax  was 
so  affixed,  would  be  difficult  to  conceive. 

There  was  nothing  in  the  statute  of  1788, 
which  was  a  mere  declaration  of  the  existing 
law  (Jones  v.  Logwood,  1  Wash.  42),  which 
required  such  recognition,  as  is  clear  from  the 
language  of  the  statute,  and  as  is  most  con- 
vincingly shown  in  the  opinions  of  the  courts 
of  other  states  having  statutes  identical  with 
or  similar  to  ours,  when  giving  their  reasons 
for  not  requiring  such  recognition. 

When  seals  first  came  into  use  the  impres- 
sion made  upon  the  wax  or  other  substance 
was  doubtless  of  some  value  in  determining 
whose  seal  it  was.  But  now,  and  for  a  long 
time,  they  have  had  but  little,  if  any,  soch 
value,  where  the  maker  is  a  natural  person. 

More  than  a  century  ago  Judge  Pendleton 
called  attention  to  this  fact  "What."  he 
asked,  "is  the  private  seal  of  an  individual? 
Does  an  Impression  furnish  any  criterion  by 
which  to  decide  whether  it  be  his  seal  or  not? 
It  is  true  that  some  few  gentlemen  have  seals 
which  impress  their  family  coats  of  arms; 
but  those  are  rare,  indeed,  when  compared 
with  the  great  body  of  the  community  who 
have  no  seals,  and  who  use  such  as  are  placed 
on  the  writing  for  them,  and  make  them  their 
own  by  acknowledging  them  to  be  such.  In 
truth  and  reality,  then,  it  is  unimportant 
whether  the  adoption  be  of  wax  or  a  scrolL*' 
Jones  V.  Logwood,  1  Wash.  43,  44. 

While  the  reasonhig  of  the  Judges  in  cases 
which  held  that  such  recognition  was  neces- 
sary applied  equally  to  both  kinds  of  seals» 
no  case  seems  to  have  been  decided  by  the 
court  where  the  seal  affixed  was  an  actual 
seal,  and  not  a  scroll,  until  the  decision  of  the 
case  of  Dinwiddle  Oo.  t.  Stuart,  28  Grat  526» 
630,  631,  was  made 

In  that  case  the  writing  xmder  considera- 
tion purported  to  be  a  bond  of  Dinwiddle 
county  for  the  payment  of  money,  and  to  it 
was  affixed  the  seal  of  the  county  court  of 
that  county. 

The  question  was  raised  In  the  petition  for 
the  writ  of  error  (as  appears  from  the  papers 
in  the  case  on  file  in  this  court,  and  which 
I  have  taken  occasion  to  examine)  that  the 
writing  sued  on  was  not  a  special^  because 
there  was  no  recognition  of  the  seal  in  the 
body  of  the  instrument  In  the  brief  of  coun- 
sel for  the  defendants  in  error  the  position 
was  taken,  among  others,  in  reply  to  that 
assignment  of  error,  that  such  recognitiOD 
was  only  required  where  the  seal  affixed  to 
the  maker's  name  was  a  scroll  by  way  of  a 
seal,  and  that  where  the  seal  affixed  was  an 
actual  seal  the  common-law  doctrine  was  in 
full  force,  and  no  such  recognition  was  nec- 
essary. Most,  if  not  all,  of  the  decisions  of 
this  court  upon  the  subject  were  dted  anil 
conunented  upon  by  counseL  The  questioo 
now  under  consideration  was  therefore  direct- 
ly presented  and  passed  upon  in  that  case. 
Judge  Christian,  who  delivered  the  oplnioa 
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of  the  majority  of  the  court,  Jtidges  Staples 
and  Burks  concurring  in  the  opinion,  eaid:  "I 
am  further  of  the  opinion  that  the  paper 
exhibited  In  the  record  as  the  bond  of  the 
county  of  Dinwiddle  is  invalid  as  a  bond. 
Such  invalidity,  however,  did  not  arise  from 
any  want  of  legal  form«  In  form  and  legal 
effect  it  is  a  bond.  It  Is  an  obligation  on 
the  part  of  the  county  of  Dinwiddle  to  pay  a 
sum  certain  to  Stuart,  Buchanan  &  Co.  It 
is  sealed  with  the  seal  of  the  court  The 
seal  is  acknowledged  in  the  body  of  the  in- 
strument as  follows:  'Being  a  bond  created 
by  order  of  the  county  court  of  Dinwiddle, 
made  in  pursuance  of  an  act  of  the  general 
assembly  of  Virginia,*  etc  This  is  equiva- 
lent to  saying,  'Behig  an  instrument  under 
seal,'  and  is  a  sufficient  recognition  of  the  seal 
in  the  body  of  the  Instrument" 

It  is  clear  from  the  above  quotation  that 
those  judges  were  of  opinion  that  a  recogni- 
tion of  the  seal  in  an  instrument  like  the 
one  sued  on  In  that  case,  although  the  seal 
affixed  to  the  maker's  name  was  an  actual 
seal,  must  appear  in  the  body  of  the  instru- 
ment in  order  to  make  it  a  specialty;  other- 
wise they  would  not  have  relied  on  a  some- 
what doubtful  recognition  of  the  seal  in  the 
body  of  the  writing  (for  in  Cromwell  v.  Tate's 
Bx'r,  supra,  it  was  said  the  recognition  ought 
to  be  express),  bat  would  have  held  that, 
where  the  seal  affixed  to  the  maker's  name 
la  an  actual  seal,  the  conmion-law  rule  was 
still  in  force,  and  there  was  therefore  no 
necessity  for  sndi  recognition.  See  Keller's 
Adm'r  v.  McHuffman,  16  W.  Ya.,  at  pages 
85,  86. 

The  fftct  that  the  court  could  have  decided 
the  case  of  Dinwiddle  Co.  v.  Stuart,  with- 
out passing  upon  that  question  involved  in 
tlie  case,  does  not  destroy,  though  it  may 
weaken,  its  value  as  a  precedent  But  if  we 
had  the  right  to  disregard  it  as  a  precedent, 
or  to  reconsider  the  question  there  decided, 
we  would  have  no  disposition  to  do  so;  *  for, 
as  before  said,  there  is  no  reason  why  such 
recognition  of  the  seal  should  be  required  in 
one  class  of  seals  that  does  not  equally  apply 
to  the  other,  and,  as  the  doctrine  is  firmly 
settled  by  a  long  line  of  decisions  that  as  to 
scrolls  there  must  be  such  recognition,  it  is 
better  that  the  same  rule  should  apply  to 
actual  seals  as  well. 

In  nothing  is  the  wisdom  of  mod^Yn  juris- 
prudence more  clearly  shown  than  its  effort 
to  get  rid  of  needless  distinctions  and  techni- 
calities, the  enforcement  of  which  frequently 
results  in  injustice,  and  the  consideration  of 
which  takes  up  the  time  of  the  courts,  which 
oould  be  much  better  employed  in  the  investi- 
l^tlou  of  cases  upon  their  merits. 

Many  of  the  states  have  abolished  the  dis- 
tinction between  sealed  and  unsealed  instru- 
ments where  the  contracts  evidenced  by  them 
may  be,  indifferently,  one  or  the  other;  -and 
other  states  have  provided  that  assumpsit 
may  be  brought  upon  a  sealed  as  well  as 
upon  unsealed  instruments. 


The  cases  of  Grubbs  t.  Insurance  Oo.  (Va.) 
27  S.  E.  464,  it  is  insisted,  sustain  the  plain- 
tilf's  contention  in  this  case.  There  are  ex- 
pressions in  the  opinion  of  the  court  in  those 
cases  which  give  color  to  his  contention,  Irat, 
when  carefully  examined,  it  will  be  found 
that  those  expressions  were  not  necessary  to 
the  decision  of  the  questions  raised  in  those 
cases,  and  cannot  be  regarded  as  a  decision 
of  the  question  involved  in  this  case. 

There  is  a  class  of  cases  like  Parks  v.  Hew- 
lett, 0  Leigh,  511,  Pollock  v.  Glassell,  2  Qrat 
489,  and  Ashwell  v.  Ayres,  4  Orat  283,  re- 
ferred to  and  explained  in  Clegg  v.  Lemes- 
surler,  15  Qrat  116,  etc,  which  the  instru- 
ment under  consideration  was  required  by  law 
to  be  under  seal  in  order  to  be  effective,  where 
a  different  rule  was  affiled.  Nothing  that 
has  been  said  in  this  opinion  Is  intended  in. 
any  wise  to  refer  to  or  affect  the  rule  In  that 
class  of  cases. 

There  Is  no  error  in  the  judgment  complained 
of,  and  it  mast  be  affirmed. 

OARDWBIiL,  J^  absent 


(96  Va.  468) 

SOUTHERN  BY.   CO.  v.  TOBIAN. 

(Supreme  Court  of  Appeals  of  Yirglnia.     Dec 

16v  1897.) 

BAniKOADS— >  PSMOMAL  InJURIBS  —  NBOLIGBHOB  — 
ACCIDBinV  AT  CR08SIN08. 

1.  The  railway  of  defendant  crossed  an  es- 
tablished highway  used  by  a  large  number  of 
persons.  One  of  defendantfs  locomotives  had 
stopped  immediately  at  if  not  in.  the  highway. 
While  it  was  so  standing  the  plaintiff  passed 
along  the  highway  in  his  buggy,  and  when  Id 
the  act  of  crossing  the  track,  immediately  in 
front  of  the  engine  and  a  few  feet  from  it  the 
whistle  was  sounded,  frightening  the  horse,  in 
consequence  of  which  plaintiff  was  injured. 
Held,  that  a  verdict  for  plaintiff  for  damages 
would  be  sustained. 

2.  At  public  crossings,  the  rights  of  a  rail- 
road company  and  persons  upon  the  highway 
are  mutual,  co-extensive,  and  reciprocal,  qual- 
ified only  by  the  prior  right  of  way  of  a  moving 
train. 

3.  A  railroad  company  is,  in  the  absence  of 
statntorv  regulations,  limited  to  the  reasonable 
use  of  signals,  and  what  is  such  reasonable  use 
is  a  question  for  the  jury,  subject  to  the  in- 
structions of  the  court. 

4.  A  railroad  company  is  liable  for  Injuries 
caused  by  *ts  locomotive  whistle,  when  sound- 
ed carelessly  or  recklessly  or  at  an  improper 
place,  or  when  not  required  in  the  prudent 
working  of  its  engines  and  trains. 

5.  Negligence  is  always  a  question  for  the 
jury,  when  there  is  any  doubt  as  to  the  facts, 
or  the  inferences  to  be  drawn  from  them. 

Appeal  from  circuit  court  Halifax  county. 

Action  by  one  Torian  against  Southern  Rail- 
way Company  to  recover  for  personal  inju- 
ries. Verdict  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Wood  Bouldin  and  B.  B.  Munford,  for  ap 
pellant  William  Leigh,  W.  R.  Barksdal« 
and  W.  P.  Barksdale,  for  appellee. 

HARRISON,  J.  In  this  action,  brought  to 
recover  damages  for  personal  injuries,  there 
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was  a  yerdlct  In  favor  of  the  defendant  In 
error,  and  the  only  bill  of  exceptions  Is  to  the 
refusal  of  the  court  to  set  aside  the  verdict 
as  contraiy  to  the  law  and  the  evidence.  In 
determining  whether  or  not  this  was  error, 
the  testimony  must  be  regarded,  in  this  court, 
as  If  upon  a  demurrer  to  the  evidence. 

The  question  presented  involves  the  liability 
of  the  plaintiff  in  error  to  respond  In  dam- 
ages to  the  defendant  In  error  for  frightening 
his  horse  by  sounding  Its  locomotive  whistle, 
and  thereby  causing  him  Injuiy. 

The  accident  occurred  in  <x  near  the  town 
of  South  Boston,  where  the  railwsy  of  the 
plaintiff  in  error  crosses  a  street  or  road 
which  Is  one  of  the  established  highways  In 
Halifax  county,  and  Is  constantly  used  by 
large  numbers  of  persons.  On  the  occasion 
of  the  accident  one  of  the  locomotives  of  the 
plaintiff  in  error  had  stopped  immediately  at. 
If  not  In,  the  highway  to  take  water,  oil  up, 
and  receive  orders.  While  the  engine  was 
standing  In  this  posl^on  the  defendant  In 
error  passed  along  the  highway  In  his  buggy, 
and  when  In  the  act  of  crossing  the  track  Im- 
mediately in  front  of  the  engine,  and  a  few 
feet  from  It,  the  whistle  was  sounded,  fright- 
ening the  horse,  causing  it  to  dash  off  and  up- 
set the  buggy,  in  consequence  of  which  the 
Injuries  complained  of  were  sustained. 

At  public  crossings  the  rights  of  the  rail- 
road company  and  persons  upon  the  high- 
way are  mutual,  co-extensive,  and  reciprocal, 
qualified  only  by  the  prior  right  of  way  of  a 
moving  train.  It  Is  well  settled  that  the  au- 
thority to  operate  a  railroad  includes  the  right 
to  make  the  noises  Incident  to  the  movement 
and  working  of  its  engines,  as  In  the  escape 
of  steam  and  the  rattllj;ig  of  cars;  and  also  the 
right  in  managing  Us  trains,  and  in  giving 
the  usual  and  proper  admonitions  of  danger, 
to  sound  its  whistles  and  ring  its  bells.  It  Is 
therefore  not  liable,  while  exercising  its  rights 
In  a  lawful  and  reasonable  manner,  for  inju- 
ries occasioned  by  horses,  when  being  driven 
upon  the  highway,  taking  fright  at  such 
noises. 

The  company  Is,  however,  in  the  absence  of 
statutory  regulations,  limited  to  the  reason- 
able use  of  signals;  and  what  is  such  rea- 
sonable use  Is  a  question  for  the  jury,  subject 
to  the  instructions  of  the  court.  It  Is  liable 
for  injuries  caused  by  the  whistle,  when 
sounded  carelessly  or  recklessly,  or  at  an  im- 
proper place,  or  when  not  required  In  the 
prudent  working  of  its  engines  and  trains. 
Tills  has  been  held  when  It  was  sounded  un- 
der a  bridge  or  very  near  a  highway  crossing. 
Pierce,  R.  R.  p.  348;  Whart.  Neg.  S  836;  RaU- 
road  Co.  v.  Hlte,  81  Va.  767. 

The  s<^e  question  in  the  case  at  bar  Is 
whether  or  not  the  plaintiff  In  error  was  neg- 
ligent in  sounding  its  whistle  at  the  time  and 
place  it  did.  Upon  that  question  the  evi- 
dence was  conflicting.  Negligence  Is  always 
a  question  for  the  jury,  when  there  is  any 
doubt  as  to  the  facts  or  the  inferences  to  be 
drawn  from  them.    The  evidence  was  sub- 


mitted to  the  Jniy  with  Instructions  from  the 
court  expounding  the.  law  of  the  case^  which 
were  not  excepted  to  hy  either  side.  It  has 
been  carefully  considered  by  this  court,  and 
the  conclusion  reached  that  It  was  quite  suffi- 
cient to  sustain  the  verdict  of  the  jury. 

The  judgment  of  the  circuit  court  must  be 
a£&rmed« 


(96  Va.  S77) 

WALKER  et  aL  v.  WEBSTER  et  aL 
(Supreme  Court  of  Appeals  of  Ylrginla.     Dec. 
.  2,1897.) 

Wills— Gonbtbugtiok—Rbsiduuii—Intrntiov  o» 
TssTATOB— EquAL  Farts— Fbr  Capita. 
The  residuary  clause  of  a  will  was  as  fol- 
lows:   "All  the  rest  and  residue  of  my  estate, 
real,  personal,  and  mixed,  I  desire  shall  go  to, 
and  be  divided  in  equal  parts  among,  those  who 
would  be  my  heirs  at  law,  under  the  statute  of 
descents  and  distributions  in  Virginia,  in  case  I 
had  died  intestate."     Hdd,  that  the  heirs  at  law 
Inherited  under  ^Is  clause  per  capita,  and  not 
per  stirpes. 
Keith,  P.,  dissenting. 

Appeal  from  chancery  court  of  Blchmond. 

Bill  by  Mary  E.  Webster  aod  others  against 
Elenia  P.  Walker  and  others  for  the  ooustmc- 
tlon  of  a  wilL  From  a  decree  of  the  chancery 
court,  defendants  appeaL    Reversed. 

S6L  Cutchlns  and  Leake  &  Carter,  for  appd- 
Umts.    Meredith  &  Cocke  and  J.  B.  Y«  Daniel, 

for  appellees. 

RIELY,  J.  The  whole  controversy  in  this 
case  is  as  to  the  proper  construction  of  the 
third  clause  of  the  will  of  the  testator,  Church- 
ill Doggett,  which  is  In  the  following  words: 

"All  the  rest  and  residue  of  my  estate,  real, 
persooal,  and  mixed,  I  desire  shall  go  to,  ami 
be  divided  In  equal  parts  among,  those  who 
would  be  my  heirs  at  law,  under  the  statute 
of  descents  and  distributions  In  Yirginla*  In 
case  I  had  died  Intestate." 

The  chancery  court  decided  that  the  heirs  at 
law  of  the  testator  took  the  estate  given  by 
the  above  clause  per  stirpes,  and  not  per  cap- 
ita. 

Wills  are  to  be  construed  according  to  tte 
hitention  of  the  testator.  This  is  the  cardinal 
rule.  And,  when  the  court  Is  satisfied  as  to 
his  intention.  It  must  give  effect  to  it,  no  mat- 
ter what  may  be  the  disposition  he  has  made 
of  his  property,  unless  it  violate  some  rule  of 
law.  We  are  not  to  be  influenced  hi  the  least 
In  the  Interpretation  of  the  will  by  what  ws 
may  think  the  testator  ought  hi  Jnstloe  to  have 
done.  Having  a  perfect  right  to  the  properly, 
his  will  is  the  sole  law  of  its  disposition. 

The  first  object  of  the  Judicial  expositor  if 
therefore  to  ascertain  the  Intention  of  the  tes- 
tator. While  extrinsic  evidence  may  be  re- 
sorted to  for  the  purpose  of  showing  aU  tbs 
circumstances  surrounding  the  testator  at  tbe 
time  of  making  his  will,  his  situation,  tbe  state 
of  his  family  and  of  his  property,  and  sny 
facts  known  to  him  which  may  reasonably  Iks 
supposed  to  have  influenced  him  in  the  dis- 
position of  his  property,  and  thereby  place  thm 
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eq)08itor,  as  near  as  possible,  tn  ihe  sitaatldn 
•of  the  penKin  whose  langui^e  he  Is  called  on  to 
Interpret,  he  most,  nevertheless,  tmder  the 
light  of  the  extrinsic  facts,  ascertain  the  in* 
tention  of  the  testator  from  the  words  of  the 
wHl  itself.  And,  in  thus  ascertaining  the  in- 
tention, effect  must  be  given  to  every  word  of 
the  will,  if  any  sensible  meaning  can  be  as- 
signed to  it  not  inconsistent  with  the  general 
intention  apparent  on  the  whole  will,  taken 
together.  Words  are  not  to  be  changed  or  re- 
jected unless  they  manifestly  conflict  with  the 
plain  intention  of  the  testator,  or  unless  they 
are  absurd,  unintelligible,  or  unmeaning,  for 
want  of  any  subject  to  which  they  may  be  ap- 
plied.    Wootton  V.  Redd's  Bx'r,  12  Grat  196. 

Guided  by  these  simple  rules,  the  intention 
of  the  testator,  as  disclosed  in  the  clause  Of 
his  will  which  has  given  rise  to  this  controver- 
sy, seems  to  me  free  from  dotibt  He  has  used 
apt  and  precise  words  to  desinibe  the  objects 
of  his  bounty.  They  are  those  persons  who 
would  be  his  heirs  at  law,  under  the  Yhrginia 
statute  of  descents  and  distributions,  if  he  had 
died  intestate.  His  beneficiaries  are  thus  spe- 
dflcally  and  definitely  described  and  designat- 
ed. And  his  language  directing  how  the  divi- 
sion shall  be  made  is  no  less  clear  and  specific. 
They  are  to  talce  the  estate  comprehended  by 
the  gift  in  "equal  parts."  They  are  to  share 
it  equally.  His  manifest  intention  was  to  give 
an  equal  share  of  the  residuum  of  his  estate  to 
all  those  persons  whom  the  statute  law  of  Vir- 
ginia made  his  heirs  at  law;  that  is,  they 
should  take  the  property  per  capita.  This  is 
the  manifest  meaning  of  the  words  used  by  the 
testator.  It  follows  naturally  from  giving  ef- 
fect to  his  every  word,  as  the  rule  of  hiterpre- 
tation  requires. 

The  reference  to  the  statute  of  d^c^ents  and 
distributions  was  simply  to  designate  the  per- 
sons who  were  to  take  the  residuum  of  the  es- 
tate. .  The  testator  did  not  thereby  intend  to 
prescribe  also  the  manner  of  the  division.  He 
does  not  say  that  the  persons  designated  were 
to  take  as  if  he  had  died  intestate,  which 
would  give  some  color  to  the  contention  that 
they  take  in  the  manner  prescribed  by  the  stat- 
ute, but  merely  that  those  persons  should  take 
who  would  be  his  heirs  in  case  he  had  died 
Intestate.  The  reference  to  the  statute  ascer- 
tains who  shall  take,  but  not  how  they  shall 
take.  How  they  are  to  take  is  otherwise  pre- 
scribed.   They  are  to  take  "in  equal  parts.** 

If  the  testator  had  meant  that  both  the  per- 
sons who  were  to  take  and  the  manner  of 
the  division  should  be  in  accordance  with  the 
statute,  as  if  he  had  died  intestate,  then  this 
clause  in  his  will  was  entirely  useless;  for  in 
that  case  the  same  persons  would  take,  and  in 
the  same  manner,  as  if  he  had  indeed  died  in- 
testate. It  is  to  be  presumed  that  he  had 
some  object  in  inserting  this  clause  in  his  will. 
That  object  is,  to  my  mind,  unmistakable.  He 
meant  that  those  persons  who  would  be  his 
heirs  at  law,  under  the  statute,  in  case  of  in- 
testacy, should  have  the  residuum  of  his  es- 
tate, yet  he  did  not  intend  that  ^ey  should 


take  It  hi  the  manner  prescribed  by  the  stat- 
ute, but  equally.  While  the  fact  that  one  ot 
two  constructions  of  a  provision  in  a  will  of 
doubtful  meaning  would  only  accomplish  that 
which  the  law  would  do  in  the  absence  of  such 
provision  may  not  be  entitled  to  much  consid 
eration  in  construing  the  provision,  yet  it  is  i» 
circumstance  to  be  weighed  against  that  con 
structlon  of  the  provision  which  would  makir< 
its  insertion  in  the  will  a  useless  act,  and  in 
favor  of  a  different  disposition  of  the  estate 
manifested  by  the  words  of  the  provision,  but 
which  would  not  have  been  accomplished  by 
the  operation  of  the  law  if  the  testamentary 
disposition  had  not  been  made.  The  argument 
to  be  drawn  from  its  uselessness  under  one 
construction  should  strengthen  the  other  inter-' 
pretatlon. 

In  order  to  hold  that  the  beneficiaries  take 
per  stirpes,  the  mode  of  division  prescribed  by 
the  testator  would  have  to  be  disregarded.  In 
that  construction,  no  effect  would  be  given  to 
the  direction  that  the  residuum  should  be  di- 
vided "in  equal  parts*'  among  those  to  whom 
it  was  given.  If  they  were  held  to  take  per 
stirpes,  instead  .of  per  capita,  then  they  would 
take  in  unequal,  instead  of  equal,  parts.  Hel- 
en Kemple  and  Mary  E.  Webster,  sisters  of 
the  testator,  would  each  receive,  under  that 
construction,  one-third  of  the  residuum,  while 
Elenla  P.  Walker,  a  daughter  of  Eliza  Bran- 
non,  a  deceased  sister  of  the  testator,  would  re- 
ceive one-sixth,  and  Lena  Leadbetter,  Mariana 
Newman,  and  Bessie  Newman,  children  of 
Eliza  Newman,  deceased;  another  daughter  of 
Eliza  Brannon,  would  divide  the  remaining 
one-sixth  between  them,  making  the  share  of 
each  of  them  one-eighteenth,  in  direct  viola- 
tion of  the  principle  of  equality  of  division  ex- 
pressly prescribed  by  the  testator  in  the  clause 
of  his  will  making  the  gift 

The  construction  we  have  placed  on  the  will 
is  not  only  the  plain  and  natural  meaning  of 
the  language  used  by  the  testator,  but  it  is  in 
conformity  with  the  general  rule  for  constru- 
ing gifts  of  this  character.  •'Where  a  bequest 
is  made  to  several  persons,"  said  this  cOurt  in 
Hoxton  V.  Griflath,  18  Grat  577,  "in  general 
terms,  indicating  that  they  are  to  take  equal- 
ly, as  tenants  in  common,  each  individual  will, 
of  course,  take  the  same  share;  in  other 
words,  the  legatees  will  take  per  capita.  The 
same  rule  applies  where  a  bequest  is  to  one 
who  is  living,  and  to  the  children  of  another 
who  is  dead,  whatever  may  be  the  relations  of 
the  parties  to  each  other,  or  however  the  stat- 
ute of  distributions  might  operate  upon  those 
relations  in  case  of  intestacy.  Thus,  where 
property  is  given  "to  my  brother  A.,  and  to 
the  children  of  my  brother  B.,'  A.  takes  a 
share  only  equal  to  that  of  each  of  the  chil- 
dren of  B.  So,  where  the  gift  is  to  A.'s  and 
B.'s  children,  or  to  the  children  of  A.  and  the 
children  of  B.,  the  children  take  as  individ- 
uals, per  capita.  The  substance  of  this  rule 
of  construction  is  that  in  the  absence  of  ex- 
planation, the  children  in  such  a  case  are  pre- 
sumed to  be  referred  to  as  individuals,  and 
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not  a«  a  dasa,  and  that  the  xelatloiis  existliig  i 
between  the  parties,  and  the  operation  which 
the  statute  would  have  upon  those  relations  in 
case  of  intestacy,  are  not  sufficient  to  control 
this  presumption.  The  general  rule  is  well 
established,  and  has  been  fully  recognized  by 
the  decisions  of  this  court.  Brewer  v.  Opie,  1 
Call,  212;  Crow  v.  Crow,  1  Leigh,  74;  Mc- 
Master  t.  McMaster's  Bx'rs,  10  Grat  275." 

Judge  Joynes,  in  delivering  the  opinion  of 
the  court  in  that  case,  stated,  it  is  true,  that 
the  rule  enunciated  above  was  not  inflexible, 
and  that,  where  an  intention  can  be  gathered 
from  the  whole  will  that  the  children  of  a  de- 
ceased parent  are  to  take  as  a  class,  the  gen- 
eral rule  must  yield  to  that  Intention,  which  is 
simply  saying  that  the  hitention  of  the  testa- 
tor must  govern,  as  the  cardinal  rule  in  the 
construction  of  wills  requires.  But  here  there 
is  not  the  least  indication  in  the  will  of  a  con- 
trary intention.  The  gift  is  to  the  objects  of 
his  bounty  as  individuals,  and  not  by  classes, 
and  is  to  be  equally  divided  between  them. 
Therefore  the  general  rule  of  construction  in 
a  case  of  this  character,  and  the  plain  and 
natural  meaning  of  the  words  used  by  the  tes- 
tator hi  makhig  the  gift  in  controversy*  are  in 
exact  accord. 

If  we  seek  light  from  the  decided  cases,  in 
Interpreting  the  provision  in  question,  au- 
thority is  abundant  to  support  the  construc- 
tion we  have  placed  upon  it. 

The  bequest  construed  hi  Crow  v.  Grow,  1 
Leigh,  74,  was  as  follows:  "I  devise  and  di- 
rect that  the  balance  of  my  slaves  shall  be 
equally  divided  between  my  children,  to  wit, 
the  heirs  of  William  Grow,  namely,  William, 
Robert,  Patsey,  Nancy,  Henry,  Ennis,  and 
John  (heirs  of  William  Crow,  deceased) 
Thomas,  Moses,  John  Crow,  and  the  children 
of  my  deceased  daughter  Massey  Jones,  and 
the  children  of  my  deceased  daughter  Sarah 
Crane,  to  them  and  their  heirs.  But  the  chil- 
dren of  my  daughter  Massey  Jones  are  to 
take  only  such  part  as  thehr  mother  would 
take  if  she  was  still  alive  (that  is  to  say,  a 
child's  part);  and,  in  like  manner,  the  chil- 
dren of  my  daughter  Sarah  Crane  are  to  take 
only  such  part  as  their  mother  would  take  if 
she  was  still  alive  (that  is  to  say,  a  child's 
part)."  The  question  presented  for  the  de- 
cision of  the  court  was  whether,  under  the 
words  of  the  will,  the  children  of  William 
Crow,  deceased,  took,  per  capita,  equal  shares 
with  Thomas,  Moses,  and  John,  the  children 
of  the  testator,  or,  per  stirpes,  the  share  of 
their  father,  as  the  children  of  Mrs.  Jones 
and  Mrs.  Crane  took.  It  was  held  that  they 
took  per  capita.  "It  seems  to  me,"  said 
Judge  Carr,  who  delivered  the  opinion  of  the 
court,  "that  the  plain,  natural  meaning  of  the 
words,  and  the  rules  drawn  from  the  cases, 
lead  us  to  the  same  conclusion."  And  this 
conclusion,  as  will  be  seen  from  the  opinion, 
was  reached  independently  of  the  explana^ 
tory  clause  as  to  how  the  children  of  the  tes- 
tator's daughters  Massey  Jones  and  Sarah 
Crane  should  take. 


In  McMaster  ▼.  McMaster's  Bx*fa,  10  Qrat. 
275,  the  following  was  the  bequest  brought 
under  construction:  "I  will  and  bequeath  to 
the  children  of  Arthur  McMaster  and  David 
McMaster  and  to  Bobert  B.  McKee  McMas- 
ter all  the  fimds  remaining  after  every  just 
claim  against  my  estate  has  been  satisfied, 
to  be  equally  divided  between  them."  Ar- 
thur McMaster  had  five  children,  of  whom 
Bobert  B.  McKee  MoMaster  was  one.  David 
McMaster  also  had  five  children.  The  coort 
held  that  the  fund  shotild  be  divided  into  ten 
shares,  one  of  which  was  to  be  given  to 
each  of  the  children  of  Arthur  McMaster, 
and  to  each  of  the  children  of  David  Mc- 
Master. The  language  of  Judge  Samuels  in 
delivering  the  opinion  of  the  court  In  that 
case  is  strikingly  applicable  to  this.  "The 
amount  of  the  bounty,"  said  he,  "is  the  resi- 
duum. The  obj^ts  of  the  bounty  are  the 
children  of  Arthur  McMaster  and  those  of 
David  McMaster,  designated  by  a  general  de- 
scription, and,  we  may  add,  by  the  particu- 
lar description.  It  only  remains  to  ascertain 
their  respective  interests,  and  that  questloD 
is  determined  by  the  direction  that  the  boun- 
ty is  *to  be  equally  divided  between  them.'  •• 

In  Freeman  v.  Knight,  37  N.  C.  72,  the  fol- 
lowhig,  among  other  bequests,  was  the  sub- 
ject of  construction:  "It  Is  also  my  will  that 
Big  Sam  and  Isaac  should  be  sold,  and  the 
proceeds  equally  divided  between  my  legal 
heirs."  The  court,  in  construing  this  clause, 
said:  "It  was  there  determined  [referring  to 
a  former  decision  of  the  court]  that,  when  a 
testator  makes  an  Immediate  gift  of  personal 
property  to  'his  heirs,'  he  means  a  gift  to 
those  whom  the  law  has  appointed  to  succeed 
to  the  .personal  estate  of  dead  men  who  have 
made  no  appointment  themselves.  If  so.  It 
Includes  the  widow,  and  it  hicludes  the  dill- 
dren  of  a  deceased  child.  We  consider  it  as 
a  consequence  resulting  from  the  adoption  of 
this  rule  of  construction  that  where  personal 
property  is  given,  simpllciter  to  'heirs,'  the 
statute  of  distributions  is  to  be  the  guide,  not 
only  for  ascertaining  who  succeed,  and  who 
are  the  'heirs,'  but  how  they  succeed,  or  in 
what  proportions  they  respectively  take.  Bat 
as  the  donees  claim,  not  under  the  statute, 
but  under  the  will,  if  the  will  itself  directs 
the  manner  and  the  proportions  in  which  they 
are  to  take,  the  directions  of  the  will  must 
be  observed,  and  the  guidance  of  the  statute 
is  to  be  followed  no  further  than  where  the 
will  refers  to  it;  that  is  to  say,  for  the  ascer> 
tainment  of  the  persons  who  answer  to  the 
description  therein  given.  The  testator  has 
here  directed  the  manner  of  distribution. 
The  proceeds  are  to  be  'equally  dirided.' 
The  division  directed  by  the  will  must  be 
obeyed,  and  the  children  of  the  deceased 
child  take  equal  shares  with  the  widow  and 
surviving  children." 

In  Tuttle  V.  Pruitt,  68  N.  0.  64a,  the  tes- 
tator, John  PiTiltt,  devised  a  certain  tract  of 
land  (describing  it)  to  his  son,  Daniel  M. 
Pruitt,   and   annexed   to   it   this   condition: 
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"NoWt  io  case  the  said  D.  M.  Pniitt  and  the 
twlance  of  my  helr9  cannot  agree  in  the  price 
of  the  aboTe  described  and  bounded  lands, 
the  parties  can  choose  a  mutual  board  of 
valuation;  and,  if  the  said  D.  M.  Pruitt  is  not 
willing  to  abide  by  the  valuation  thus  obtain- 
ed, then  in  that  case  I  will  that  the  above- 
bounded  lands  be  sold,  and  the  proceeds 
equally  divided  among  all  my  heirs,"  etc.  The 
court  held  that  the  division  among  his  heirs 
must  be  per  capita,  and  added:  "It  is  too 
firmly  settled  by  authority  to  admit  of  a 
question  that  where  a  testator  directs  his 
property,  whether  real  or  personal,  to  be 
equally  divided  among  his  heirs,  the  division 
must  be  per  capita,  and  not  per  stirpes.** 
Many  other  cases  might  be  cited  to  the  same 
effect,  but  it  is  deemed  unnecessary. 

We  are  of  opinion  that  the  chancery  court 
erred  in  holding  that  the  residuum  of  the  es- 
tate of  the  testator  should  be  distributed  per 
stirpes,  and  not  per  capita,  and  for  such  wror 
Its  decree  must  be  reversed. 

KBITH»  P^  dissenting. 


(95  Va.  886) 

RIOHMOND  UNION  PASS.  BY.  CO.  v.  NEW 
YORK  SEABBACH  RY.  CO. 

(Supreme  Court  of  Appeals  of  Yhrginia,     Dec 
2.  1897.) 

COBPOBATION  CbASIHO  TO  Do  BUSINBSS— SbRVIOB 

OF   Procbss— Plbadiho  — Qbnbral  Denial  — 

BVIDBNOR— VaRIANCB— DBNIAL  OF  INCORPORA- 
TION—PRINCIPAL AND  AOBNT  —  Election  of 
Rbmbdibs. 

1.  Code,  f  1106,  providing  that  when  any  cor- 
poration shaU  expire,  or  its  corporate  rights 
shall  have  ceased,  it  may  sue  and  be  sued  as 
before,  was  amended  by  the  revisors  In  1887, 
who  added  to  it  that  notice  to  or  process  against 
such  corporation  in  any  suit  shall  be  sufficient- 
ly served  by  publication  once  a  weelc  for  four 
successive  weeks.  Bddf  that  the  service  by 
publication  is  additional  to  the  service  provided 
before  the  revision  of  1887,  and  hence  that 
service  on  the  former  president  of  a  corporation 
that  has  ceased  to  exist  is  sufficient. 

2.  As  defenses  in  an  action  against  a  comora- 
tion,  defendant  aslced  leave  to  file  special  pleas 
that  the  credit  had  been  extended  to  a  member 
of  the  company  as  an  individual,  that  said  In- 
dividual had  been  sued  on  the  account,  and  that 
<(nid  action  was  pending  in  another  state.  Held 
that,  where  the  general  issue  had  been  plead- 
ed, leave  to  file  the  special  pleas  was  properly 
refused,  since  said  defenses  were  admissible  un- 
der the  general  issue. 

3.  Where  there  is  evidence  of  ratification  by 
a  principal  of  the  acts  of  one  whose  agency  u 
denied,  letters  in  which  the  purported  agent  as- 
sumed to  act  as  such  agent,  are  admissible. 

4.  Where  the  defense  is  that  credit  was  ex- 
tended to  another  than  the  defendant,  the  ledger 
of  the  plaintiff  is  admissible  to  show  that  the 
account  sued  on  was  charged  to  defendant  at 
the  time  the  goods  were  delivered. 

5.  Where  F.  and  M.  were  negotiating  in  be- 
half of  two  cofporations,  and  some  of  the  cor- 
respondence was  signed  "M.,  by  N.,*'  the  death 
of  F.  would  not  affect  N.*8  competency  as  a 
witness,  since  said  letters  were  M.^s  not  N.'s. 

6.  In  an  action  on  a  contract  which  provided 
that  the  plaintiff  should  furnish  engineers  to 
the  defendant  at  its  expense  at  a  "reasonable 


rate  of  wages,*'  ihe  question,  "Is  $3^0  a  prop- 
er charge  for  a  locomotive  engineer?"  was  prop- 
er to  show  what  would  be  a  reasonable  charge. 

7.  The  bill  of  particulars  showed  an  account 
against  an  individual  and  a  corporation.  The 
evidence  showed  the  individual  to  have  been 
the*  agent  of  the  corporation,  and  to  have  con- 
tracted the  debt  in  its  behalf.  Hdd,  that  there 
was  no  fatal  variance  between  the  evidence 
and  the  declaration. 

8.  In  an  action  against  a  corporation  under 
Oode,  §  1108,  providing  that  a  corporation  that 
has  ceased  to  do  business  may  sue  or  be  sued  on 
prior  contracts,  an  affidavit  filed  by  the  former 
president,  denying  that  at  the  date  of  service 
of  process  any  such  corporation  existed,  was  in 
no  sense  a  compliance  with  the  requirements 
of  section  8280,  providing  that,  where  a  corpo- 
ration sues  or  is  sued  it  is  not  necessary  to 
prove  the  fact  of  incorporation,  "unless,  with 
the  pleading  which  puts  the  matter  in  issue, 
there  be  an  affidavit  denying  such  incorpora- 
tion." 

9.  An  individual  acting  as  agent  for  a  cor- 
poration, having  disclosed  his  principal,  con- 
tracted on  behalf  of  the  corporation,  which  ac- 
cepted all  of  the  benefits  thereof,  and  the  cred- 
it extended  was  to  the  corporation,  not  to  the 
agent.  The  corporation  ceased  to  do  business, 
and  the  creditor  sued  the  agent,  but,  although 
said  action  was  not  formally  dismissed,  it  was 
not  prosecuted.  Edd,  that  no  such  election  of 
debtors  had  been  made  that  the  creditor  was 
barred  from  bringing  an  action  on  the  same 
contract  against  the  former  corporation,  while 
the  other  suit  was  pending. 

Error  to  law  and  equity  court  of  Rich- 
mond. 

Assumpsit  by  the  New  Tork  Seabeach 
Railway  Company  against  the  Richmond 
Union  Passenger  Railway  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.    AfBrmed. 

Wyndham  R.  Meredith,  for  plaintiff  In  er- 
ror. Thos.  N.  Carter  and  Rutherfoord  A 
Page,  for  defendant  in  error. 


KEITH,  P.  This  is  an  action  of  assump- 
sit, brought  by  the  New  York  Seabeach  Rail- 
way Company  against  the  Richmond  Union 
Passenger  Railway  Company  to  recover  the 
price  of  certain  cars  and  engines  hired  of  the 
plaintiff  by  the  defendant 

During  the  progress  of  the  trial  the  de- 
fendant company,  hereafter  referred  to  as 
the  "Richmond  Company,"  took  numerous 
bills  of  exception  to  the  rulings  of  the  court, 
and  finally  demurred  to  the  plaintiff's  evi- 
dence, whereupon  the  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff,  upon  which 
judgment  was  entered,  and  the  Richmond 
Company  applied  for  and  obtained  a  writ 
of  error  and  supersedeas  from  this  court 

The  Richmond  Company,  at  the  time  of 
the  institution  of  the  suit  had  ceased  to  be 
a  corporation,  and  was  sued  by  virtue  of 
section  1103  of  the  Code,  which  provides 
that  **when  any  corporation  shall  expire  or 
be  dissolved,  or  its  corporate  rights  and 
privileges  shall  have  ceased,  all  its  works 
and  property  and  debts  due  to  It  shall  be 
subject  to  the  payment  of  debts  due  by  it; 
*  *  *  and  such  corporation  may  sue  and 
be  sued  as  before,  for  the  purpose  of  ool- 
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lectlniT  debts  due  to  It,  ^  ^  ^  prosecuting 
rights  under  prerlous  contracts  with  It,  and 
enforcing  Its  UabUltles.    *    *    *'' 

This  statnte  was  originally  enacted  about 
1838,  and  appears  in  the  Code  of  1848.  The 
revlsors,  in  1887,  added  to  It  a  provision  that 
"notice  to  or  {process  against  snch  corpora^ 
tion  to  answer  in  any  suit  or  cItII  proceed- 
ing, shall  be  sufficiently  served  by  publica- 
tion thereof  once  a  week  for  four  successive 
weeks  in  some  newspaper  published  in  the 
county  or  corporation  wherein  the  suit  or 
proceeding  is,  or.  if  there  be  no  newspaper 
published  In  said  county  or  corporation.  In 
a  newspaper  published  In  some  other  county 
or  corporation  m  the  state.'* 

Service  of  process  in  this  case  was  upon 
the  late  president  of  the  company,  one 
George  B.  Fisher.  The  contention  of  the 
Richmond  Company  i^  that,  the  corporation 
having  ceased  to  exist,  there  was  no  person 
upon  whom  process  could  be  served;  that 
the  only  method  by  which  this  corporation 
could  be  impleaded  was  by  publication  as 
prescribed  in  the  statute;  and  therefore  it 
appeared  specially  in  the  trial  court,  and 
moved  to  quash  the  summons. 

If  this  contention  be  true,  then,  from  the 
time  that  this  statute  was  enacted  until  its 
amendment,  in  1887,  there  was  a  right  with- 
out a  remedy,  for,  while  such  a  corporation 
as  is  described  In  section  1108  and  its  prop- 
erty were  subject  to  the  payment  of  its 
debts,  there  was  no  mode  by  which  it  could 
be  brought  before  a  court  We  think  this 
contention  is  untenable. 

The  first  branch  of  the  statute  confers  the 
right,  and  it  Is  then  provided  that  such  cer- 
poration  may  sue  and  be  sued,  as  before, 
for  the  purpose  of  collecting  debts  due  to  It, 
and  enforcing  its  liabilities.  Before  It  ex- 
pired, or  was  dissolved,  or  had  ceased  to  ex- 
ist, it  could  be  brought  into  court  by  service 
of  process  upon  its  president;  and  If,  by 
virtue  of  section  1103,  It  may  be  sued  as  be- 
fore, the  conclusion  seems  irresistible  that 
service  upon  its  former  president  Is  effec- 
tual to  give  Jurisdiction. 

In  the  case  of  Finney  v.  Bennett,  27  Grat 
865,  which  was  a  suit  by  receivers  of  the 
Pittsylvania  Savings  Bank  to  recover  debts 
due  to  it,  it  became  necessary  to  consider  the 
effect  of  a  bill  filed  by  Hall  et  als.  against 
the  bank  and  its  late  president  The  bank 
"had  ceased  to  exist."  The  chancery  suit 
was  brought  to  wind  up  its  affairs.  The  Ju- 
risdiction of  the  court  of  chancery  in  such  a 
case  was  called  In  question  in  the  law  suit, 
and,  while  the  precise  point  here  presented  is 
nort  discussed  in  the  opinion,  it  was  necessary 
to  the  decision  of  the  case.  As  has  been 
said,  the  Jurisdiction  of  the  chancery  court 
was  assailed.  The  discussion  turns  upon  the 
power  of  a  court  of  chancery  to  collect  the 
debts  due  to  and  administer  the  funds  of  a 
defunct  corporation  at  the  suit  of  a  simple 
contract  creditor  whose  claim  bad  not  been 
reduced  to  Judgment;   but  the  whole  subject 


of  jurisdiction  was  really  Involved,— not  only 
the  jurisdiction  of  the  conrt  but  whether  that 
jurisdiction  had  been  properly  acquired.  The 
only  evidence  of  personal  jurisdiction  over  the 
bank  Is  to  be  found  In  tbe  personal  service 
upon,  and  the  answer  of,  its  Ute  president 
who  was  made  a  party  defendant  If  the 
president  could,  by  his  voluntary  act  In  an- 
swering the  bill,  give  jurisdiction  over  the 
corporation  of  which  he  had  been  inresident 
but  which  had  ceased  to  exist,  thereby  ter- 
minatlng  his  relations  to  it  It  cannot  be  dis- 
puted that  it  was  equally  competent  to  have 
acquired  jurisdiction  by  service  of  process. 
It  Is  conceded  that  the  authority  of  this  case 
is  diminished  by  the  chxsumstance  that  the 
point  was  not  brought  to  the  attention  of  the 
court,  but  tt  tends  to  show  the  practice,  and 
is  in  aid  of  what  appears  to  be  the  rational 
and  natural  interpretation  of  the  statute  with- 
out which  it  would  have  been  wholly  unavail- 
ing down  to  1887,  and.  In  the  absence  of  any 
contrary  decision,  may  with  propriety  be  cit- 
ed. 

It  would  have  been  entirely  competent  for 
the  New  York  Co.  to  have  proceeded  by  pub- 
lication, as  now  provided  by  statute,  but  that 
method  of  service  we  think  is  additional  to 
that  which  had  theretofore  existed,  and  which 
was  properly  resorted  to  In  this  case. 

The  second  bill  of  exceptions  is  to  the  rul- 
ing of  the  court  upon  the  motion  of  the  Rich- 
mond Company  to  require  the  plaintiff  to  file 
a  biU  of  partlculara  We  agree  with  the  trial 
court  in  the  opinion  that  the  account  filed 
with  the  plaintllTs  declaration  is  in  all  re- 
spects a  sufficient  compliance  with  the  law 
upon  that  subject 

The  third,  fourth,  and  fifth  bills  of  excep- 
tions are  to  the  action  of  the  court  in  refusing 
the  defendant  leave  to  file  certain  special 
pleas.  The  contract  sued  upon  in  this  case 
was  the  result  of  a  negotiation  entered  into 
between  Alrick  H.  Mann,  managing  director 
of  the  plaintiff  company,  and  Morris  R 
Flynn,  assuming  to  act  on  behalf  of  the  Rich- 
mond Company. 

The  contention  of  the  Richmond  Company 
set  up  in  the  pleas  under  consideration  is: 
First,  that  the  plaintiff  had  given  exclusive 
credit  to  Morris  B.  Flynn,  who  had  contracted 
as  agent  for  his  principal;  secondly,  that  thft 
plaintiff  had  elected  to  sue  the  agent  Flynn, 
and  thereby  released  the  defendant;  and, 
third,  that  the  said  suit  was  still  pending 
against  Flynn  in  the  state  of  New  York  upon 
the  same  cause  of  action. 

The  defendant  had  already  pleaded  the  gen- 
eral issue,  and,  without  at  present  considering 
the  merits  of  the  several  contentions  thus 
suggested,  it  is  sufficient  to  say  that  the  trial 
court  did  not  err  in  refusing  leave  to  file  the 
several  pleas  objected  to,  for  the  reason  that 
the  defense  proposed  to  be  made  in  each  of 
them  would  be  presented  under  the  general 
Issue.  See  Campbell  Co.  v.  Angus.  91  Ta. 
438,  22  S.  E.  167. 

The  sixth  bill  of  exceptions  Is  taken  to  the 
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introduction  of  a  letter  signed  Alrick  H. 
Mann,  managing  director,  b^  James  T.  Nel- 
son, and  addressed  to  Morris  B.  Flynn.  It 
is  the  beginning,  as  far  as  this  record  dis- 
closes, of  the  negotiation  between  the  New 
York  (Company  and  the  Richmond  Ck)mpany. 
In  exception  No.  7,  the  reply  signed  "Morris 
B.  Flynn"  is  objected  to  as  evidence,  and 
the  two  may  be  considered  together.  If  these 
two  letters  stood  alone,  there  might  be  force 
in  the  objection  to  their  admlssibnity.  The 
first  letter  is  addressed  to  Morris  B.  Flynn, 
and  the  second  letter  is  written  by  Morris  B. 
Flynn,  and  it  may  be  conceded  that  he  bore 
no  such  relation  to  the.  Bichmond  Company 
as  would  bind  it  by  force  of  any  conti*act 
entered  into  by  him  on  its  behalf;  but  it  is 
obvious  that  he  assumed  in  this  correspond- 
ence to  act  as  its  agent,  and  no  authority 
need  be  cited  to  show  that  the  act  of  an 
unauthorized  agent,  subsequently  ratified  by 
the  principal,  is  as  binding  as  though  pre- 
viously authorized;  nor  can  It  be  disputed 
that  there  is  evidence  in  this  record  tending  to 
prove  the  ratification  by  the  Richmond  Com- 
pany of  all  that  was  done  by  Flynn  in  this 
matter.  See  Downer  v.  Morrison,  2  Grat 
243. 

The  eighth  and  eleventh  bills  of  exceptions 
are  to  the  introduction  of  the  ledger  of  the 
New  York  Company.  The  Richmond  Com- 
pany denied  its  liability,  among  other  rea- 
sons, because,  as  it  alleged,  the  New  York 
Company  had  extended  credit,  not  to  It,  but 
to  Morris  B.  Flynn,  and  the  ledger  of  the 
plaintiff  was  introduced  to  show  that  the  ac- 
counts sued  upon  were  charged  to  the  de- 
fendant comi>any  upon  its  books  of  original 
entry  at  the  time  the  cars  and  engines  were 
fnmishedu  See  Downer  ▼.  Morrison,  2  Grat 
256,  and  Addison  v.  Gandassequi,  4  Taunt, 
at  page  574. 

The  ninth  bill  of  exceptions  is  taken  to  the 
ruling  of  the  court  refusing  the  defendant's 
motion  to  exclude  the  evidence  of  James  T. 
Nelson.  The  ground  of  this  objection  is  that 
the  contract  sued  on,  if  made  at  all,  was  en- 
tered into  between  Morris  B.  Flynn,  as  the 
agent  of  the  Richmond  Company,  and  Nel- 
son, as  agent  of  the  New  York  Company,  and 
that  Flynn  was  dead. 

We  think  this  objection  was  properly  over- 
ruled. The  contract  was  between  tthe  plain- 
tiff and  defendant  companies.  It  was,  in 
part  at  least  negotiated  by  Flynn  on  behalf 
of  the  Richmond  Company  and  by  Alrick 
H.  Mann  on  behalf  of  the  New  York  Com- 
pany. The  letter  written  by  Mann  is  signed, 
"Alrick  H.  Mann,  by  James  T.  Nelson,"  and 
is  the  letter  of  Mann,  and  not  that  of  Nelson. 
How,  then,  could  the  death  of  Flynn  affect 
Nelson's  competency?  We  do  not  wish  to  be 
understood  as  admitting  that  Mann  was  dis- 
qnalified  as  a  witness  by  Flynn's  death,  but 
the  question  does  not  arise  upon  this  record. 

The  tenth  bill  of  exceptions  is  as  to  a  ques- 
tion asked  Jacobus,  a  witness  for  the  plain- 
tiff: 'Is  $3.50  a  proper  chai*ge  for  a  locomo- 
tive    engineer?     Answer:   7es,    sir.'*     This 


question  and  answer  were  objected  to  upon 
the  ground  that  the  contract  sued  on  spoke 
for  itself  as  to  what  was  and  was  not  a 
proper  charge,  and  that  such  evidence  was, 
therefore,  improper  and  illegal  The  con- 
tract provides  that  the  plaintiff  comjmny  shall 
furnish  engineers  to  the  defendant  at  its  ex- 
pense, "at  a  reasonable  rate  of  wages."  The 
compensation  is  not  expressed  in  the  con- 
tract, and  it  was  entirely  proper  to  introduce 
testimony  to  show  what  would  be  a  reason- 
able charge  in  that  behalf. 

The  twelfth  bill  of  exceptions  is  to  the  re- 
fusal by  the  trial  court  to  exclude  all  the  evi- 
dence offered  by  the  plaintiff  upon  the  ground 
of  a  variance  between  the  declaration  and 
the  testimony,  the  defendant  alleging  that 
the  dalm  of  the  plaintiff  was,  upon  its  face, 
against  Morris  B.  Flynn,  and  not  against  the 
defendant  company.  An  inspection  of  the  dec 
laration  presents  a  complete  answer  to  this 
objection.  As  has  already  been  said,  the  -bin 
of  particulars  is  quite  sufllcient  It  is,  on  its 
face,  an  accoimt  against  Morris  B.  Flynn  and 
the  Richmond  Union  Passenger  Railway  Com- 
pany; and  the  plaintiff,  in  order  to  remove  all 
grounds  of  criticism  to  the  mere  form  of  the 
account  offered  to  strike  out  the  name  of  Mor- 
ris B.  Flynn,  which  would  have  removed  the 
difficulty,  if  any  had  existed*  but  the  defend- 
ant objecting,  the  court  refused  to  permit  it  to 
do  so,  and  upon  both  these  reasons  Its  decision 
was  ftee  from  error. 

We  are  of  opinion  that  none  of  the  objections 
stated  in  the  twelve  bills  of  exceptions  thus  far 
considered  are  tenable. 

The  thirteenth  bill  of  exceptions  sets  out  all 
the  evidence  to  which  the  defendant  demurred, 
and  concludes  with  a  motion  that  the  court 
should  enter  judgment  for  the  defendant  not- 
withstanding the  verdict  of  the  jury;  and  the 
fourteenth  bill  of  exceptions  states  that  all  the 
evidence  of  the  plaintiff  had  l)een  introduced, 
and  the  defendant  had  demurred  to  it,  the  plain- 
tiff joining  therein,  and  the  jury  had  rendered 
its  verdict;  that  the  defendant  moved  the  court 
to  set  aside  the  verdict  and  judgment  and  grant 
it  a  new  trial,  which  motion  the  court  over- 
ruled. 

One  of  the  points  presented  by  these  bills 
of  exceptions  is  that  the  plaintiff  in  the  trial 
court  failed  to  sb^w  that  the  defendant  was  a 
corporation  at  the  time  of  the  bringing  of 
this  suit 

By  section  3280  of  the  Code,  where  a  cor- 
poration sues  or  is  sued,  it  is  not  necessarj 
to  prove  the  fact  of  incorporation,  '*unless, 
with  the  pleading  which  puts  the  matter  in 
issue,  there  be  an  affidavit  denying  such  in- 
corporation." The  affidavit  relied  upon  by 
the  defendant  as  a  conipliance  with  this  sec- 
tion is  in  the  following  words: 

«<This  day  George  B.  Fisher  appeared  In 
person  before  me,  George  P.  Draper,  a  no- 
tary public  in  and  for  the  county  of  Monroe, 
state  of  New  York,  aforesaid,  and  made  oath 
that  he  Is  the  same  Fisher  on  whom  process 
In  this  action  at  law  was  served,  and  that  nt 
the  time  of  the  institution  of  this  suit  ther 
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was  no  such  corpora tlou  as  the  Richmond 
Union  Passenger  Railway  Company,  and  that 
the  matter  and  things  stated  in  the  foregoing 
plea  are  true  to  the  best  of  his  knowledge  and 
belief." 

There  is  no  denial  on  the  part  of  the  de- 
fendant that  there  was  at  some  time  such  a 
corporation  in  existence  in  this  state  as  the 
Richmond  Union  Passenger  Railway  Com- 
pany, and  it  is  not  contended  on  behalf  of 
the  plaintiff  that  any  such  corporation  ex- 
isted at  the  institution  of  this  suit  The  claim 
of  the  plaintiff  is  bottomed  upon  section  1103 
of  the  Code,  which  imposes  the  liability  upon 
the  defendant  comppuy  for  any  obligation  it 
may  have  Incurred  during  its  corporate  ex- 
istence, though  it  thereafter  expired,  or  was 
dissolved,  or  from  any  cause  had  ceased  to 
pxist  The  affidavit  may  be— Indeed,  was— 
perfectly  true,  and  yet  it  in  no  respect  affect- 
ed the  liability  of  the  defendant,  or  the  right 
of  the  plaintiff  to  recover  against  it,  and  was 
in  no  sense  a  compliance  with  section  3280. 

It  is  said,  however,  that  it  appears  from 
all  the  evidence  that  the  plaintiff  has  failed 
to  show  any  contract  between  it  and  the 
Richmond  Company;  that,  whatever  con- 
tract was  proved,  was  made  and  signed  by 
Morris  B.  Flynn  as  an  individual  acting  for 
a  disclosed  principal,  the  Richmond  Union 
Passenger  Railway  Company,  and  that  the 
New  York  Seabeach  Railway  Company  had 
elected  to  hold  Morris  B.  Flynn  liable  for 
said  debt,  and  had  brought  suit  against 
him  in  the  courts  of  New  York,  as  appears 
by  the  evidence;  that  this  suit  was  an  elec- 
tion on  the  part  of  the  plaintiff  to  hold  Flynn 
liable,  which  election  relieves  the  defendant 
corporation,  since  the  plaintiff  could  not 
have  two  concurrent  debtors  for  the  same 
debt. 

Where  an  agent  makes  a  full  disclosure 
of  the 'fact  of  his  agency  and  the  name  of 
his  principal,  and  contracts  only  as  the 
agent  of  the  named  principal,  he  incurs 
no  personal  responsibility.  Mcchem,  Ag.  § 
555.  It  is,  of  course,  competent  for  the 
agent  to  bind  himself  personally,  but  the 
presumption  is  that  he  intends  to  bind  only 
his  principal,  and  the  burden  of  proof  is 
upon  him  who  undertakes  to  establish  the 
agent's  personal  liability.     Id.  §  558. 

In  this  case  the  negotiation  was  com- 
menced, as  has  already  been  said,  by  a  letter 
from  Alrick  H.  Mann,  managing  director  of 
the  plaintiff  company,  addressed  to  Morris 
B.  Flynn,  offering  to  charter  certain  cars 
and  engines  for  use  in  Richmond  in  October 
and  November,  1888,  and  naming  the  price. 
This  letter  is  dated  September  7,  1888,  and 
on  September  21,  1888,  Morris  B.  Flynn 
wrote  a  letter  to  the  plaintiff  company  in 
which  he  says  that  the  Richmond  Union 
Passenger  Railway  Company  "has  request- 
ed me  to  accept  your  proposition  to  furnish 
the  company  with  cars  for  use  during  the 
exposition  at  Richmond.  •  •  •  This  is 
in  acceptance  of  your  proposition  of  Septem- 


ber 7th.  We  will  let  yon  know  at  the  time 
of  inspection  whether  we  want  coal  fur- 
nished by  you,  or  whether  we  will  want  it 
put  on  at  Jersey  City.''  It  thus  appears  at 
the  very  inception  of  this  negotiation  Eljun 
informed  the  plaintiff  company  that  he  was 
acting  for  and  on  behalf  of  the  defendant 
company,  and  it  is  proved  that  the  engine 
and  can  were,  in  pursuance  of  this  contract, 
sent  to  the  defendant  company  at  Rich- 
mond, received,  used,  and  enjoyed  by  it,  and 
repaired^  cared  for,  and  returned  by  it  to 
the  owners.  It  is  true  that  the  plaintiff  In- 
stituted suit  against  Flynn  in  the  city  of 
New  York,  but  it  is  also  true  that  it  has 
never  prosecuted  that  suit,  and  presumably 
for  the  reason  that  upon  the  facts  of  tlis 
case  as  disclosed  in  this  record  it  would 
have  been  impossible  to  hold  Flynn  or  his 
estate  responsible.  There  is  not  the  shadow 
of  foundation  for  the  pretension  that  Flynn 
was  in  any  way  bound  to  the  New  York 
Company.  It  dealt  with  him  as  agent,— as 
the  agent  of  a  disclosed  principal,— and 
there  is  nothing  to  suggest  that  it  was  with- 
in the  contemplation  of  any  one— the  plain- 
tiff, or  the  defendant,  or  Morris  B.  Plynn— 
that  personal  liability  should  rest  upon  him. 

The  principle  of  law  relied  upon  by  the 
Richmond  Company,  as  applied  to  this  case, 
is  that  the  New  York  Company  could  not 
hold  both  Flynn  and  the  Richmond  Com- 
pany liable,  because  "it  cannot  have  two 
concurrent  debtors  for  the  same  debt"  In 
such  case  it  is  put  to  an  election,  and  the 
election  to  charge  one  of  two  concurrent 
debtors  is  an  exoneration  and  release  of 
the  other.  Upon  this  point  there  is  no  di- 
versity of  authority. 

As  to  what  act  constitutes  an  election  is 
the  subject  of  conflict  among  the  adjudi- 
cated cases.  By  some  it  is  held  that  the 
bringing  of  the  suit  is  an  election,  by  others 
that  the  suit  must  be  prosecuted  to  judg- 
ment, and  by  yet  a  third  class  that  the  judg- 
ment must  be  satisfied.  We  are  not  called 
upon  to  discuss— far  less  reconcile— these 
cases. 

The  necessary  condition,  the  indispensable 
term  of  the  proposition  as  stated  by  counsel 
for  the  Richmond  Company,  is  that  there 
shall  be  two  concurrent  debtors  for  the 
same  debt  While  it  is  true,  we  repeat, 
that  the  New  York  Company  brought  suit 
against  Flynn,  the  agent,  that  suit  was  nev- 
er prosecuted,  presumably  because  Flynn 
was  never  for  a  moment  liable  for  the  debt 
To  decide  that  the  ill-advised  attempt  to 
hold  him  under  such  circumstances  consti- 
tuted a  defense  to  this  suit  would  be  to  say 
that  the  New  York  Company,  having  ren- 
dered services  and  furnished  material  to  the 
Richmond  Company,  was  remediless;  that 
it  could  not  recover  of  the  defendant  com- 
pany, because  it  had  sued  its  agent,  Flynn, 
and  not  of  Flynn,  because  he  had  never  con- 
tracted to  be  responsible  in  his  individual 
capacity,  and  had  never  received  any  bene- 
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fit  whateref  f)rom  the  contract    Downer  v. 
Morrison,  2  Grat  256. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  Judgment  of 
the  law  and  equity  court  of  the  city  of  Bicb- 
mond,  and  it  is  affirmed. 

OARDWBLL,  J.,  absent 


(95  Va.  356) 

WHITB  T.  NEWPORT  NEWS  SHIPBUILD- 
ING &  DRY-DOOK  CO. 
(Sapieme  Court  of  Appeals  of  Virginia.     Dec 
2, 18©7.) 

iMinilBS  TO  SbRTANT— CONTRIBUTORT  NsOLIGBKOB. 

Plaintiff  was  engaged  with  others  in  lift* 
ing  the  stem  post  of  a  steamer  by  an  hydraulic 
crane.  He  assisted  in  lifting  a  rin^  to  a  fel- 
low workman,  who  placed  the  ring  m  a  hook, 
which  was,  to  plaintiff's  knowledge,  so  small 
that  the  ring  failed  to  go  to  the  bottom  of  the 
hook.  Hoolu  of  the  proper  size  were  easily  ac- 
cessible. When  the  lifting  began,  the  post  was 
being  uneyenly  raised,  and  the  foreman,  having 
no  knowledge  of  the  misadjustment  of  the  ring 
to  the  hook,  ordered  plaintiff  to  bear  down  upon 
the  post,  which  he  did  without  any  j^rotest 
Hie  hook  broke,  and  the  post  fell,  and  injured 
plaintiff.  Bdd,  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

Appeal  from  circuit  court  Warrick  conn- 
ty. 

Action  by  one  White  against  the  Newport 
News  Shipbuilding  &  Dry-Dock  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.    Affirmed. 

Isaac  Dlggs  and  H.  R.  Pollard,  for  appel- 
lant Arthur  S.  Segar  and  Bickford  &  Stu- 
art for  appellee. 

HARRISON,  J.  There  having  been  two 
trials  of  this  case,  we  must  look  first  to  the 
evidence  and  proceedings  on  the  first  trial, 
and  determine  whether  there  was  any  error 
In  Betting  aside  the  verdict  then  found,  for. 
If  there  was,  all  proceedings  subsequent  to 
that  verdict  must  be  set  aside  and  annulled, 
and  Judgment  entered  thereon. 

On  the  occasion  in  question  the  plaintiff 
-^as  one  of  a  gang  of  laborers  known  as 
Vrlsrgers,"  engaged  in  lifting  the  stem  post 
of  the  steamer  New  York  from  a  truck  to  a 
flat  car,  upon  which  it  was  to  be  carried  to 
the  dry  dock,  to  be  fitted  to  its  place  in  the 
steamer.  The  stern  post  which  weighed 
about  3,600  pounds,  was  placed  beneath  an 
hydraulic  crane,  by  means  of  which  it  was 
to  be  lifted  to  the  car.  Around  it  had  been 
fastened  what  is  known  as  a  "four-legged 
chain,"  the  legs  of  which  were  fastened  at 
one  end  in  a  common  ring,  and  the  lifting 
-w^as  done  by  placing  this  ring  in  a  hook  at- 
tached to  the  arm  of  the  crane.  John  Thom- 
as, a  fellow  workman  of  the  plaintiff,  took 
his  position  on  the  top  of  the  truck  for  the 
purpose  of  placing  the  ring  in  the  hook, 
-w^hlle  the  plaintiff  and  another  fellow  work- 
man took  their  positions  below  Thomas,  un- 
der the  arm  of  the  crane,  for  the  purpose  of 
lifting  the  ring  up  to  Thomas.  This  being 
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done,  the  plaintijQT  retired  to  a  place  of  safe- 
ty, and  the  process  of  lifting  began,  when, 
it  appearing  that  the  stem  post  was  being 
unevenly  raised,  the  foreman  ordered  the 
plaintiff  to  bear  down  upon  It  in  a  way  to 
remedy  that  difiElculty.  The  plaintiff  return- 
ed to  do  this,  and  while  thus  engaged  the 
hook  broke,  and  the  stem  post  falling, 
caught  the  leg  of  the  plaintiff,  crushing  it  so 
badly  as  to  make  amputation  necessary. 

The  declaration  avers,  and  the  evidence 
clearly  shows,  that  the  accident  was  the  re- 
sult of  an  imperfect  or  improper  adjustment 
between  the  ring  and  the  hook.  It  is  not 
averred  in  the  pleadings,  nor  is  there  any 
proof  tending  to  show,  that  there  was  any 
defect  in  the  hook  or  other  appliances  used. 
It  is,  however,  alleged  and  proven  that  the 
hook  was  too  small  to  receive  the  ring,  by 
reason  of  which  the  ring  failed  to  go  down 
to  the  bottom  of  the  hook,  but  caught  in  the 
bend  before  it  reached  the  bottom,  so  that 
the  weight  of  the  stem  post  pried  the  hook 
open,  causing  it  to  straighten  and  break. 

The  plaintiff  admits  that  when  the  adjust- 
ment was  made  he  heard  Thomas  "sing  out 
to  the  foreman  that  the  hook  was  too  small 
for  the  ring,'*  and  the  evidence  shows  that 
under  such  circumstances  the  work  could  not 
be  executed  with  safety.  It  further  appears 
that  the  foreman  did  not  hear  what  Thomas 
said,  and  did  not  know  of  the  misadjust- 
ment of  the  ring  to  the  hook.  It  also  ap- 
pears that  there  were  a  number  of  hooks  of 
different  sizes  easily  accessible  to  these  em- 
ployes, and  that  one  of  proper  size  was  got- 
ten immediately  upon  the  happening  of  the 
accident,  by  which  the  stem  post  was  raised 
safely,  and  without  difilculty. 

It  is  unnecessary  to  consider  whether  the 
foreman  of  this  gang  and  the  plaintiff  were 
fellow  servants  or  not,  for,  if  the  relation 
between  them  was  that  of  master  and  serv- 
ant, the  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  to  absolutely  defeat 
his  right  to  recover. 

In  general,  any  negligence  of  the  employd 
amounting  to  the  want  of  ordinary  care,  will 
defeat  an  action  against  the  master;  and 
when  a  servant  willfully  encounters  a  dan- 
ger known  to  him,  or  performs  a  service 
with  an  instrumentality  so  obviously  dan- 
gerous that  a  man  of  common  prudence 
would  refuse  to  use  it,  the  master  cannot  be 
liable  for  the  resulting  damage.  Darracott 
V.  Ralhroad  Ck>.,  83  Va.  288,  2  S.  E.  611; 
Massle  v.  Ckml  Co.,  41  W.  Va.  620,  24  S.  B. 
644;  Railroad  Go.  v.  Ampey,  83  Va.  108,  26 
S.  E.  226. 

In  the  case  at  bar  the  plaintiff  is  shown  to 
have  been  an  intelligent  and  experienced 
employ^,  who  knowingly  assisted  in  making 
an  improper  adjustment  of  appliances,  when 
suitable  appliances  for  a  safe  and  proper  ad- 
justment, furnished  by  the  master,  were 
within  his  easy  reach.  He  is  further  shown 
to  have  retired  to  a  place  of  safety,  and  aft- 
erwards, at  the  oonomand  of  the  foreman. 
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who  was  ignorant  of  the  fact  that  nnsolta- 
hle  appliances  had  been  employed  for  the 
work,  to  have  returned  to  the  place  of  dan- 
ger, to  bear  down  on  the  stern  post,  with  a 
full  knowledge  that  a  ring  too  large  for  the 
hook  had  been  used,  and  without  one  word 
of  warning  or  protest  to  the  foreman. 

It  is  contended  that  it  was  the  duty  of  the 
foreman  to  inspect  the  adjustment  between 
the  ring  and  the  hook,  and  to  see  that  it  was 
in  proper  working  order.  Upon  this  point 
the  evidence  is  conflicting.  Granting,  how- 
ever, that  this  was  the  foreman's  duty,  it  is 
dianifest  from  the  evidence  that  the  plain- 
tiflr  knew  the  duty  had  not  been  performed, 
and,  knowing  that  fact,  it  was  inexcusable 
legllgence  on  his  part  to  proceed  with  the 
work  without  informing  the  foreman  that 
the  appliances  were  improperly  adjusted. 

Upon  the  whole  case,  it  is  clear  that,  if  the 
plaintiff  had  exercised  ordinary  care  and 
prudence,  he  would  have  escaped;  that  his 
own  gross  negligence  directly  contributed 
to  his  misfortune;  and  therefore,  upon  well- 
settled  principles,  the  defendant  cannot  be 
held  responsible  for  the  resulting  damage. 

It  is  unnecessary  to  consider  other  grounds- 
urged  in  support  of  the  court's  action  in'  set- 
ting aside  the  verdict  It  is  sufficient  to  rest 
our  affirmance  of  that  action  upon  the 
ground  that  the  verdict  was  plainly  con- 
trary to  the  law  and  the  evidence. 

Upon  the  second  trial  but  one  witness  was 
introduced,  who  wholly  failed  to  make  out 
the  plaintiff's  case.  There  was  no  evidence 
as  to  the  cause  of  the  accident,  and  no  proof 
of  any  negligence  whatever  on  the  part  of 
the  defendant,  and  upon  a  demurrer  to  the 
evidence  Judgment  was  given  for  the  de- 
fendant In  this  action  of  the  court  there 
was  no  error,  and  its  Judgment  must  be  af- 
firmed. 

GARDWBLL,  J.,  absent 


(96  Va.  398) 
NORFOLK  A  W.  R.  CO.  v.  HOUCHINS' 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.  Dec.  2, 
1897.) 
FsLiiOw  Sbrvants— -Who  Arb. 
In  the  absence  of  %  statutory  enactment, 
the  master's  liability  for  the  negligent  act  of 
one  servant  against  another  is  determined  sole- 
ly by  the  question  whether  the  act  of  the  negli- 
gent servant  was  in  the  performance  of  a  duty 
imposed  by  the  common  law  upon  the  master 
towards  the  injured  servant,  and  not  whether 
the  negligent  servant  has  been  placed  by  the 
master  in  a  position  of  superior  grade,  or  in  au- 
thority and  control  over  the  injured  servant 
Hence  a  conductor  and  a  brakeman  are  fellow 
servants,  so  as  to  preclude  a  recovery  from  the 
railroad  companv  for  a  brakeman' s  death,  where 
it  was  caused  by  the  negligence  of  the  con- 
ductor in  running  the  train  in  violation  of  rule. 

Error  to  circuit  court,  Giles  county. 
Action  by  W.  6.  Houchins*  administrator 
against    the    Norfolk    &    Western    Railroad 


Company.    From  a  Judgment  In  fisvor   of 
phiintiff,  defendant  brings  error.    Reversed. 

Fulkerson,  Page  it  Hurt  and  Johnston,  Tay- 
lor &  Johnston,  for  plaintiff  in  error.  W.  J. 
Henson  and  J.  a  Wysor,  for  defendant  In  er- 
ror. 

GARDWELL,  J.  This  is  a  writ  of  error  to 
a  judgment  in  an  action  of  trespass  on  the 
case,  brought  in  the  circuit  court  of  OUes 
county  by  Joseph  M.  Swaine,  administrator 
of  W.  G.  Houchins,  deceased,  against  the 
Norfolk  A  Western  Railroad  Company,  to  re- 
cover damages  for  the  death  of  his  intestate, 
alleged  to  have  been  occasioned  by  the  nes^- 
gence  of  the  defendant  company. 

The  facts  appearing  from  the  record  are  not 
controverted,  and  they  are  as  follows: 

Houchins  was  killed  about  6:45  a.  m.,  July 
15,  1893,  while  employed  as  front  brakeman 
on  an  extra  west-bound  freight  train  of  the 
defendant  company,  known  as  extra  No.  273, 
in  a  collision  near  Shumate,  Giles  county,  be- 
tween that  train  and  an  east-bound  train  of 
the  defendant  company  known  as  the  second 
section  of  train  No.  82,  a  regular  schedule 
train.  The  road  was  single-tracked  at  the 
locality  of  the  accident,  and  both  trains  were 
running  under  the  general  train  rules  of  the 
defendant  company,  and  not  under  special  or- 
der of  any  kind.  Under  the  general  roles  of 
the  defendant  company,  governing  these 
trains,  the  schedule  train  known  as  No.  82, 
and  composed  of  two  sections,  numbered  1 
and  2,  had  the  right  of  way,  and  extra  No. 
273  should  have  waited  at  Shumate  until  both 
sections  of  No.  82  had  passed.  No.  273,  be- 
ing an  extra  train,  was  inferior  to  both  sec- 
tions of  No.  82,  a  regular  schediile  train,  and 
the  movement  of  extra  No.  273  was  accord- 
ingly governed  by  the  following  rules  of  the 
company: 

'(79)  All  trains  are  designated  as  regular  or 
extra.  Regular  trains  are  those  r^resented 
on  the  time-table,  and  may  consist  of  one  or 
more  sections.  All  sections  of  a  train  except 
the  last  must  disphiy  signals  as  provided  In 
rule  No.  dd.  Extra  trains  are  those  not  repre- 
sented on  the  time-table.  An  engine  without 
cars,  in  service  on  the  road,  shall  be  consid- 
ered a  train." 

"(82)  All  extra  trains  are  of  inferior  dass 
to  all  regular  trains  of  whatever  class. 

''(83)  A  train  of  inferior  class  must.  In  all 
cases,  keep  out  of  the  way  of  a  train  of  su- 
perior class." 

Rule  83,  being  general  and  of  vital  Impor- 
tance, Is  printed  in  the  rule  book  of  the  com- 
pany in  large  type,  in  order  to  call  the  partic- 
ular attention  of  all  employds  to  it 

On  the  morning  of  the  accident,  extra  Ho. 
273  had  arrived  at  Shumate,  and  was  lying  on 
the  siding,  when  the  first  section  of  No.  82 
passed,  displaying  green  signals,  to  indicate 
that  another  train  was  following.  The  gre^i 
signals  were  displayed  as  provided  in  rule  No« 
36,  to  wit: 
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"(90)  Two  green  tlsnalB  by  day,  and  two 
green  lights  by  night,  displayed  In  the  places 
provided  for  that  purpose,  on  the  front  of  an 
engine,  denote  that  the  train  is  followed  by 
another  train  running  on  the  same  schedule, 
and  entitled  to  the  same  time-table  rights,  as 
the  train  carrying  the  signals." 

Among  other  rules  of  the  company  govem- 
ing  the  entire  train  crew,  under  circum- 
stances surrounding  the  train  (extra  No.  273), 
on  the  occasion  of  this  accident,  are  these: 

"(4)  Brery  employ^  of  this  company  whose 
dnties  are  in  any  way  prescribed  by  these 
rules  must  always  have  a  copy  of  them  at 
hand  when  on  duty,  and  must  be  conversant 
with  eveiy  rule.  He  must  render  all  the  as- 
sistance in  his  power  in  carrying  them  out, 
and  Immediately  report  any  infringement  of 
them  to  the  head  of  bis  department" 

"(78)  All  signals  must  be  used  strictly  in  ac- 
cordance with  the  rules,  and  trainmen  and 
enginemen  must  keep  a  constant  loolcout  for 
signals." 

The  Intestate,  Bralceman  Houchlns,  Is 
shown  to  have  received  and  receipted  for  a 
booic  of  the  rules  of  the  defendant  company 
when  he  entered  its  service,  in  April,  1890, 
more  than  three  years  before  his  death. 

It  is  admitted  by  Conductor  Miller  and  Bn- 
glneman  Ranson,  of  extra  No.  273,  who*  were 
examined  as  witnesses  for  the  plaintiff  in 
this  suit,  that  they  saw  the  green  signals  dis- 
played on  the  first  section  of  No.  82,  and  that 
they  were  seen  by  Brakeman  Houchlns  there 
is  no  room  to  doubt;  but,  when  the  first  sec- 
tion of  No.  82  reached  and  stopped  at  Shu- 
mate, the  conductor  and  all  the  train  crew 
of  extra  No.  273,  including  Brakeman  Houch- 
lns, went  to  sleep,  in  utter  disregard  of  their 
duties,  and  when  Ck)nductor  Miller  awoke  he 
-did  not  know  whether  the  second  section  of 
train  No.  82  had  passed  or  not  He  awoke, 
he  says,  just  as  the  first  section  of  No.  82  was 
leaving  or  had  left  Shumate.  Nor  did  any  of 
the  crew  of  extra  No.  273  know  whether  the 
second  section  of  No.  82  had  passed  or  not 
Brakeman  Houchlns  was  still  asleep  in  the 
open  space  between  the  tracks.  Ck)nductor 
Miller,  not  knowing  whether  the  second  sec- 
tion of  No.  82  had  passed  or  not,  asked  the 
night  telegraph  operator  at  Shumate  if  second 
Now  82  had  passed,  and  if  it  was  carrying 
green  signals;  and  upon  being  told  by  the  oper- 
ator that  it  had  passed,  and  was  not  carrying 
green  signals.  Conductor  Miller,  acting  upon 
this  incorrect  information  given  him  by  the 
operator,  aroused  his  englneman,  who  in  turn 
jLWoke  Brakeman  Houchlns,  and  train  extra 
No.  273  was  taken  out  of  the  siding,  and  start- 
ed on  its  journey  west,  resulting  in  a  head-on 
oolUsion  between  train  extra  No.  273  and  the 
second  section  of  No.  82  about  one  mile  west 
of  Shumate,  causing  the  death  of  Brakeman 
Houchlns. 

It  is  further  shown  in  the  evidence  that  the 
conductor  of  extra  No.  273  was  not  waiting 
for  any  signal  from  the  operator  at  Shumate 
to  take  his  train  out  of  the  siding  at  that 


point;  nor  did  he  receive,  nor  was  be  to  re- 
ceive, any  orders  or  signals  from  or  through 
the  oi>erator  for  the  movement  of  his  train. 
No  change  had  been  made  in  the  semaphore 
or  other  fixed  signals  at  Shumate  for  extra 
No.  273  to  leave  tHat  point,  because  extra  No. 
273  was  running  under  the  general  rules. 
The  evidence  clearly  shows  that  the  accident 
was  caused  by  the  negligent  conduct  of  Con- 
ductor Miller  in  orderhig  his  train,  extra  No. 
273,  out  of  the  siding  at  Shumate,  in  disre- 
gard of  the  general  rules  of  the  defendant 
company  governing  him  and  his  crew. 

That  any  of  the  servants  of  the  defendant 
company  were  incompetent  was  neither  alli- 
ed nor  proven;  nor  was  there  any  allegation 
or  proof  that  the  company  had  failed  to  fur- 
nish safe  and  suitable  machinery,  appliances, 
etc.,  or  failed  to  promulgate  proper  rules  for 
the  government  of  its  servants.  In  fact,  the 
evidence  of  both  plaintiff  and  defendant  prov- 
ed conclusively  that  the  rules  of  the  company 
would  have  effectually  prevented  the  collision 
if  the  conductor  and  train  crew  of  extra  No. 
273  had  not  disobeyed  them.  But  the  conten- 
tion of  counsel  for  plaintiff  is  that,  as  Brake- 
man  Houchlns  was  under  the  control  of  and 
subject  to  the  orders  of  Conductor  Miller,  the 
latter  stood  in  the  category  of  principal  or 
vice  principal  to  Brakeman  Houchlns,  and 
for  the  negligence  of  Conductor  Miller  the  de- 
fendant company  was  liable. 

The  only  question  which  requires  any  par- 
ticular consideration  by  this  court  is  present- 
ed in  the  histructlons  XX  and  YY,  given  at 
the  trial,  ex  mero  motu,  over  the  objection  of 
the  plaintliX  in  error,  and  which  are  as  fol- 
lows: 

"(XX)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff's intestate  was  killed  by  a  collision  be- 
tween two  trains  of  the  defendant  company, 
as  charged  in  declaration,  and  shall  further 
believe  from  the  evidence  that  such  collision 
was  caused  by  the  carelessness  and  negligent 
act  of  the  servants,  of  the  defendant  company 
in  charge  on  one  of  said  colliding  trains,  to 
wit,  train  No.  273,  and  shall  further  believe 
from  the  evidence  that  all  of  the  employ^  of 
the  defendant  company  on  said  train  No.  273, 
including  said  intestate,  under  the  rules  of 
said  company,  were  charged  with  the  duty, 
jointly f-'that  Is,  as  a  train  crew,— of  properly 
observing  all  danger  signals,  and  of  provid- 
ing generally  for  the  safety  of  the  movement 
of  said  trains,  and  that  such  duty  to  care  for 
the  safety  and  movement  of  the  trains  devolv- 
ed upon  all  of  the  employes  thereon,  and  not 
upon  one  or  more  specially,  and  shall  further 
believe  from  the  evidence  that  the  death  of 
the  pilalntiiTs  intestate  was  caused  i»oximate^ 
ly  by  the  joint  negligence  of  all  of  said  train 
crew,  including  said  intestate,  then  the  plain- 
tiff cannot  recover." 

'*(YY)  The  court  instructs  the  jury  that  11 
all  the  employes  of  the  defendant  company  on 
extra  No.  278  were  jointly  and  equally  char 
ged  with  the  duty  of  providing  for  the  safe 


580 


28  SOUTHEASTERN  BEPORTEB. 


CVa. 


moyement  of  lald  train,  and  In  this  regard 
were  in  equal  authority,  then,  aa  to  this  duty* 
and  its  proper  discharge,  they  were  fellow 
seryants;  but  if,  aa  to  this  duty,  said  employ^ 
on  said  train  were  not  equally  charged  with 
the  discharge  thereof,  but  one  or  more  of  said 
employes  were  in  authority  oyer  the  others, 
then.  In  discharge  of  such  duty,  those  em- 
ployes who  were  in  authority  oyer  the  others 
were  not  fellow  seryants  of  those  under  their 
authority,  so  far  as  the  discharge  of  duty  de- 
yolying  on  said  superior  servants  were  con- 
cerned." 

These  instructions,  read  together,  but  more 
particularly  the  latter,  instructed  the  jury  that 
if  Ck>nductor  Miller  was,  by  the  rules  of  the 
plaintiff  in  error,  in  authority  oyer  Brakeman 
Houchlns,  he,,  the  conductor,  was  not  a  fellow 
seryant  of  Brakeman  Houchlns.  In  other 
words,  the  instructions  told  the  jury  to  deter- 
mine the  question  of  fellow  serylce  between 
the  conductor  and  the  brakeman  by  the  grada- 
tions in  rank  of  the  two  men  in  the  serylce  of 
the  plaintiff  in  error.  They  did  not  require 
the  jury  to  determine  this  question  by  the 
character  of  the  negligent  act  causing  the  in- 
jury, but  made  the  determination  of  the  ques- 
tion depend  upon  whether  the  negligent  sery- 
ant was  in  authority  oyer  the  injured  seryant 

The  opinion  by  Keith,  P.,  in  Railroad  Go.  y. 
Nuckol's  Adm'r,  91  Ya.  193,  21  S.  E.  342,  re- 
yiewed,  as  far  as  it  was  deemed  necessary,  the 
former  decisions  by  this  court  upon  the  ques- 
tion of  fellow  seryice,  and  the  following  propo- 
sitions of  law,  pertinent  to  the  case  at  bar, 
were  laid  down: 

"(1)  A  person  entering  the  serylce  of  anoth- 
er assumes  all  risks  naturally  incident  to  that 
employment,  including  the  danger  of  injury  by 
the  fault  or  negligence  of  a  fellow  seryant;" 
and, 

"(3)  The  liability  [of  the  master]  does  not 
depend  upon  gradations  in  employment,  unless 
the  superiority  of  the  person  causing  the  in- 
jury was  such  as  to  put  him  in  the  category 
of  principal  or  yice  principal.*' 

That  is  to  say,  that  when  a  person  enters  the 
serylce  of  another  he  assumes  the  risks  nat- 
urally incident  to  the  employment,  including 
the  danger  of  injury  by  the  fault  or  negligence 
of  another  engaged  in  the  same  employment; 
and  the  mere  fact  that  one  engaged  in  the 
same  work  or  employment  is,  by  the  rules  of 
the  master  for  the  direction  and  goyemment 
)f  those  in  his  employ,  made  a  leader,  boss,  or 
conductor,  or  by  whatever  name  he  might  be 
designated  or  known,  to  see  to  the  execution 
of  the  work,  and,  by  the  neglect  of  this  lead- 
er, boss,  or  conductor,  one  engaged  in  the 
same  common  work  of  the  master  is  injured, 
does  not  of  itself  place  the  one  so  put  In  au- 
thority in  the  category  of  principal  or  yice 
principal;  but  the  question  remains  whether 
or  not  the  negligent  servant  was  performing 
some  duty  which  the  master  owed  to  the  in- 
jured servant  for  his  safety,  and  could  not, 
therefore,  delegate  to  another,  which  is  a  mix- 
ed question  of  law  and  fact,  to  be  determined 


by  the  jury  under  proper  Instroctlons.  In 
that  case  It  was  held  that  a  track  repairer  and 
engineman,  though  in  different  departments, 
were,  by  the  very  nature  of  their  employment, 
brought  in  frequent  contact,  and  the  risk  of 
negligence  by  the  one  must  therefore  be  con- 
sidered to  have  been  in  contemplation  of  the 
other  when  service  under  the  common  maBter 
was  accepted. 

The  decision  in  that  case  rested  in  a  large  de- 
gree upon  the  reasoning  of  this  court  in  Rail- 
road Co.  y.  Donnelley's  Adm'r,  88  Va.  853,  14 
S.  E.  692,  in  which  an  injured  engineman  was 
denied  the  right  of  recovery  of  the  railroad 
company  for  injuries  to  him  by  the  negligent 
misconstruction  of  a  right  of  way  (ffder  by 
the  conductor  and  engineman  on  another  train 
which  collided  with  the  train  upon  which  Don- 
nelley was  running,  and,  as  was  well  said  Xtj 
Keith,  P.,  In  Nuckol's  Case,  supra,  the  court, 
by  its  unanimous  opinion,  evinced  a  dispo- 
sition to  return  to  the  simple  terms  of  the  rule 
stated  by  Chief  Justice  Shaw  in  Farwell's 
Case,  4  Mete.  (Mass.)  49.  It  throws  aside  the 
doctrine  of  "inferior  and  superior,"  of  grada- 
tions In  employment,  and  of  "separate  depart- 
ments," and  states  forcibly  and  clearly  that 
"all  serving  a  common  master,  working  under 
the  same  control,  deriving  authority  and  com- 
pensation from  the  same  source,  and  engaged 
in  the  same  general  business,  although  in  dif- 
ferent grades  or  departments,  are  fellow  serv- 
ants, and  take  the  risk  of  each  other's  negli- 
gence." 

In  Nuckol's  Case,  supra,  it  is  clearly  shown 
that  the  true  ground  upon  which  the  railroad 
company  was  held  liable  in  the  case  of  Moon's 
Adm'r  v.  Bailroad  Co.,  78  Va.  745,  was  that 
the  company  had  been  negligent  in  keeping  its 
track  in  a  good  and  safe  condition,  and  the 
case  one  of  "concurrence  of  independent  con- 
curring causes." 

The  cases  decided  by  this  court  subsequent 
to  its  decision  in  Bailroad  Co.  y.  Donnelley's 
Adm'r,  supra,  holding  the  doctrine  that  a  con- 
ductor is  not  a  fellow  servant  of  a  brakeman 
under  him,  rested  mainly  upon  Moon's  Case, 
supra,  and  the  case  of  Bailroad  Go.  t.  Boss, 
112  U.  S.  377,  5  Sup.  Ct  184,  which  latter  de- 
cision has  been  completely  overturned  by  the 
more  recent  decisions  of  the  same  court,  and 
which  are  in  thorough  accord  with  the  deci- 
sion of  this  court  in  Donnelley's  Case  and 
Nuckol's  Case. 

It  was  therefore  properly  said  by  Biely,  J^ 
in  Bailroad  Co.  y.  Ampey,  93  Va.  106,  25  S.  E. 
226,  that  the  question  of  the  relation  of  a  con- 
ductor of  a  train  to  the  crew  under  him  was 
an  open  question,  to  be  decided  by  this  court 
when  it  became  necessary. 

That  is  the  precise  question  now  before 
us,  and,  from  what  has  gone  before,  the  test 
is  not  whether  Conductor  Miller  was  by  tUe 
rules  of  the  plaintiff  in  error  giyen  author* 
ity  oyer  his  train,  and  of  the  employ^  on  it, 
to  direct  and  order  them,  but  whether  bin 
negligent  act,  which  resulted  In  the  death  of 
Brakesman  Houchlns,  was  an  act  done  when 
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in  the  performance  of  a  dntj  which  the  law 
deyolved  upon  the  plaintiff  in  error,  and  so 
one  that  is  nonassignable,  for  which  the 
master  is  still  liable,  or  one  of  mere  opera- 
tion. 

In  the  case  of  Machine  Works  y.  Ford,  to 
be  reported  In  M  Va.  — ^,  27  6.  B.  608,  the 
question  was  wheth^  a  boss  or  foreman  of 
a  gang  of  hands  (of  which  he  was  a  member) 
engaged  in  moving  locomotlye  wheels  about 
the  yards  of  the  locomotlye  works,  which 
was  under  the  management  of  a  superin- 
tendent, was  a  fellow  senrant  or  yice  prin- 
cipal. In  that  case  it  was  held  that  such 
a  boss  or  foreman  was  a  fellow  servant,  and 
that  the  negligence  was  one  of  the  risks 
which  the  members  of  the  gang  assumed 
when  they  entered  into  the  service.  It  was 
said  by  Buchanan,  J.,  In  the  opinion: 
"Where  the  execution  of  work  directed  to  be 
done  by  the  master  or  his  representatiye  is 
intrusted  to  a  gang  of  hands,  it  is  necessary 
that  one  of  them  should  be  selected  as 
leader,  boss,  mt  foreman,  to  see  to  the  execu- 
tion of  the  work.  This  kind  of  superiority 
of  service  is  so  essential  and  so  universal 
that  every  workman,  in  entering  upon  a 
contract  of  service,  must  contemplate  its 
being  made  in  a  proper  case.  He  therefore 
makes  his  contract  of  service  in  contempla- 
tion of  the  risk  of  Injury  from  the  negli- 
gence of  another  fellow  workman.  The 
foreman  or  superior  servant  stands  to  him, 
in  that  respect,  in  the  precise  position  of 
his  other  fellow  servants.**  See,  also,  lime 
Go.  V.  Richardson's  Adm'x  (decided  by  this 
court  at  its  present  term)  28  &  B.  384. 

What  was  said  in  that  case  is  applicable 
to  the  case  at  bar.  The  running  of  trains 
by  a  railroad  company  is  work  of  such  a 
character  as  to  make  it  essential  that  one 
of  the  crew  on  each  train  be  selected  as  a 
leader,  boss,  or  "conductor,"  as  he  is  always 
knoyni,  to  direct  the  execution  of  the  work; 
and  this  kind  of  superiority,  It  may  be  said, 
is  as  essential  and  universal  in  the  mov- 
ing of  trains  upon  a  railroad,  as  in  other 
pursuits  where  the  employes  work  in 
squads,  gangs,  or  crews.  Bvery  man  in  en- 
tering upon  a  contract  of  service  upon  a 
train,  as  fireman,  engineman,  or  brakeman, 
must  contemplate  its  being  run  under  the 
orders  and  direction  of  a  conductor,  who 
though  designated  as  conductor,  with  au- 
thority to  control  and  direct  the  men  under 
him  is  but  a  co-laborer  or  co-workman 
with  the  other  members  of  the  crew,  en- 
sraged  in  a  work  of  mere  operation,  a  com- 
mon employment,  under  one  and  the  same 
common  employer,  from  whom  all  derive 
their  authority  and  compensation.  The 
brakeman,  in  entering  the  service  of  a  rail- 
road company,  therefore,  makes  his  con- 
tract of  service  in  contemplation  of  this  su- 
periority of  service  in  the  conductor,  and 
assumes  the  risk  of  injury  from  the  negli- 
gence of  his  fellow  workmen,  though  it  be 
tliat  of  a  brakeman,   fireman,  engineman. 


or  conductor;  and  all  engaged  upon  the 
train.  It  would  seem  clear,  upon  reason  and 
authority,  9tand  to  each  other  in  the  rela- 
tion of  fellow  servants. 

We  do  not  mean  to  say  that  under  all  cir- 
cumstances a  conductor  of  a  train  is  to  be 
held  a  fellow  servant  with  the  other  mem- 
bers of  the  crew,  for  he  may,  under  some 
circumstances,  be  placed  in  the  category  of 
principal  or  vice  principal,  when  he  is  by 
authority  of  the  master  performing  a  du^ 
which  the  master  is  not  permitted  by  law 
to  delegate  to  another;  but  a  conductor  of 
a  train  is  not  placed  in  the  category  of  prin- 
cipal or  vice  principal  by  the  mere  superiori- 
ty given  him  in  the  work  of  operating  or 
moving  his  train. 

The  duties  which  the  master  owes  to  the 
servant,  in  a  case  like  the  one  we  have  un- 
der consideration,  may,  by  abundant  au- 
thority, be  stated  as  follows: 

First  To  provide  reasonably  safe  and 
suitable  machinery  and  appliances  for  the 
business.  This  includes  the  exercise  of  rea- 
sonable care  in  furnishing  such  appliances, 
and  the  exercise  of  like  care  in  keeping  the 
same  in  repair,  and  making  proper  inspec- 
tions and  tests. 

Second.  To  exercise  like  care  in  provid- 
ing and  retaining  sufiftcient  and  suitable 
servants  for  the  conduct  of  the  business. 

Third.  To  establish  proper  rules  and  reg- 
ulations for  the  service,  and,  having  adopted 
such,  to  conform  to  them. 

The  law  is  equally  as  well  settled  that  the 
master  is  not  required  to  be  a  guarantor  or 
insurer  in  this  behalf,  but  is  only  required  to 
employ  reasonable  and  ordinary  care  in  se- 
lecting what  he  requires  and  is  necessary  for 
his  business. 

In  the  recent  case  decided  by  the  supreme 
court  of  West  Virginia  (Jackson  v.  Railroad 
Ck>.,  27  S.  m  278),  wherein  it  was  held  that  a 
conductor  is  a  fellow  senrant  with  a  brake- 
man  and  other  servants  om  a  train,  not  a 
*Vice  principal,"  Brannon,  J.,  in  an  aUe  opin- 
ion, defines  what  are  and  what  are  not  the 
"nonassignable  duties"  of  a  railroad  com- 
pany, and  says:  "The  doing  of  these  things 
is  a  duty  of  the  master  to  the  servant  for  the 
latter's  safety.  The  master  can  either  per- 
form these  duties  personaUy,  or  he  may  dele- 
gate thehr  performance  to  some  one  else, 
whom  the  books  call  *viee  principal,'  because 
he  stands,  as  to  these  duties,  in  the  place  of 
his  master;  but  if  either  falls  in  the  perform- 
ance of  a  duty  in  any  of  these  respects,  and 
damage  results  to  a  servant,  the  master  must 
answer.  If,  however,  the  damaging  negli- 
gent act  is  not  one  of  the  things  which  rest 
on  the  master  as  a  duty  to  the  servant,  it  is 
the  act,  purely,  of  the  servant,  and  the  injured 
servant  must  look  to  him,  not  to  the  master. 
These  duties  falling  upon  the  master  are 
called  'nonassignable  duties,'  because  he  owes 
them  to  the  servant,  and  he  cannot  assign 
them  to  another  to  perform,  and  exemp' 
himself  from  liability  for  their  misperforro- 
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ance.  These  duties  are  sometimes  spoken 
of  as  duties  in  construction,  preparation,  and 
preservation,  as  contrasted  with  mere  work 
of  operation.  For  instance,  the  construction 
of  the  railroad  or  other  woric,  the  preparation 
of  machinery  and  implements  to  be  used  in 
the  business,  the  preservation  of  the  track  or 
working  place,  or  machinery  and  appliances, 
in  proper,  safe  condition,  and  the  selection  of 
proper  servants  to  work.  The  master  hav- 
ing well  done  his  duty  In  these  things,  their 
handling  and  use  in  the  prosecution  of  the 
wo^  designed  Is  a  work  of  mere  operation, 
and  this  work  the  servants  must  perform 
weH  in  the  interest  of  their  master  and  fel- 
low servants;  and  if  one  fails  to  do  so,  and 
Injures  a  fellow  servant,  the  master  is  not 
liable,  since  he  cannot  always  stand  by  and 
watch  the  servant  in  his  every  act,  in  the 
carrying  on  or  operation  of  the  business,  and 
the  law,  of  necessity,  permits  him  to  commit 
this  work  of  mere  operation  to  other  hands. 

Learned  commentators  have  said:  ''The 
law  is  severe  enough  in  holding  employers  re- 
sponsible for  good  track,  machinery,  eta, 
without  making  them  guarantors  for  the  acts 
of  every  servant  You  cannot  make  the  mas- 
ter liable  for  an  act  of  mere  operation,  no 
matter  by  what  servant  done.  You  cannot 
exempt  him  for  an  act  not  one  of  mere  opera- 
tion, but  of  his  personal  duty,  though  done  by 
any  servant  If  he  does  the  act  in  person,  he 
is  liable,  regardless  of  the  act"  Whart  Neg. 
1 206;  Beach,  Cent  Neg.  H  302,  908. 

The  rule  known  as  the  rule  of  "superior 
servants—that  is,  where  the  negligent  servant 
Is  in  grade  of  employment  superior  to  the  in- 
jured one,  or  where  one  servant  is  placed  by 
the  master  in  a  position  of  subordination, 
and  subject  to  the  orders  and  control  of  an- 
other, in  such  a  way  and  to  such  an  extent 
that  the  servant  so  placed  in  control  may 
reasonably  be  regarded  as  representing  the 
master  as  his  alter  ego  or  vice  principal,  and 
the  inferior  servant  is  injured  by  the  negli- 
gence of  the  superior  servant,  the  master  is 
liable-originated.  It  may  be  said,  in  the  case 
of  Railway  Go.  v.  Ross,  supra,  and  nearly  all 
the  decisions  of  the  other  courts  holding  to 
the  doctrine  that  a  conductor  of  a  train  was 
a  vice  principal,  standing  in  the  shoes  of  his 
master,  because  given  authority  and  control 
over  his  train,  and  of  the  other  employes  on 
It,  etc.,  are  traceable  to  the  Ross  Case  as  the 
authority  upon  which  the  decision  mainly 
rested.  But  the  doctrine  enunciated  in  the 
Ross  Case  has,  as  we  have  before  said,  been 
overthrown  by  the  more  recent  decisions  of 
the  United  States  supreme  court,  among 
which  are:  Railroad  Go.  v.  Baugh,  149  U.  S. 
368,  18  Sup.  Ot  914;  Railroad  Go.  v.  Hambly, 
154  U.  S.  849,  14  Sup.  Ct  988;  RaUroad  Co. 
V.  Keegan,  160  U.  S.  259,  16  Sup.  Ct  269; 
Railroad  Go.  v.  Peteroon,  162  U.  S.  846,  16 
Sup.  Ct  848;  Railroad  Oo.  v.  Charless,  162  U. 
8.  869,  16  Sup.  Ct  848;  Cakes  v.  Mase,  165 
U.  &  868, 17  Sup.  Ot.  845;  Martin  v.  Ralhroad 


Co.,  166  TJ.  S.  899, 17  Sup.  Ct  603.  In  tije  last 
case  only  Justice  Harlan  dissented.  See,  also, 
Mining  Go.  v.  Whelan  (recentiy  decided  by 
the  United  States  supreme  court,  not  yet  offi- 
cially reported)  18  Sup.  Ct.  40. 

In  the  case  of  Railroad  Co.  v.  Peterson,  to- 
pra,  the  court  carefully  reviews  the  subject 
and  holds  that  a  foreman  of  a  gang  of  labor- 
ers, having  in  charge  the  superintendence  of 
the  gang  in  working,  with  power  to  hire  and 
dischfflige  hands,  and  ezclnsive  charge  of  th^ 
direction  and  management  in  their  employ,  is 
a  fellow  sorvant  in  fact  and  in  law,  with  oth- 
ers of  the  gang,  and  that  the  company  Is  not 
liable  for  an  Injury  received  }sy  one  of  them 
from  the  negligence  of  the  foreman  because 
of  their  fellow  servantcy.  The  syllabna  In 
that  case  is:  (1)  That  the  mere  supertority 
of  the  negligent  employ^  in  position  and  is 
power  to  give  orders  to  subordinates  is  not  a 
ground  for  such  liability.  (2)  That,  in  order 
to  form  an  exception  to  the  general  law  of 
nonliabiUty,  the  person  whose  neglect  caused 
the  injury  must  be  one  who  was  clothed  with 
the  control  and  management  of  a  distinct  de- 
partment, and  not  of  a  mere  separate  piece 
of  woik  in  one  of  the  branches  of  service  In 
a  department  (8)  That  when  the  busbieflB 
of  the  master  is  of  such  great  and  diversified 
extent  that  it  naturally  and  necessarily  sepa- 
rates itself  into  departments  of  service,  the 
persons  placed  hy  the  master  in  charge  of 
these  separate  branches  and  departments, 
and  given  control  therein,  may  be  considered, 
with  reference  to  employ^  under  them,  vice 
principals  and  representatives  of  the  master, 
as  fully  as  if  the  entire  business  of  the  maa- 
ter  were  placed  by  him  under  one  sopoin- 
tendent 

Elliott,  hi  his  recent  work  on  Railroads  (vol- 
ume 8, 1 1380),  says:  ''There  Is  comparatively 
very  littie  conflict  upon  the  question  as  to 
whether  trainmen  engaged  in  operating  the 
same  train  are  fellow  servants,  the  very  de- 
cided weight  of  authority  holding  them  to  be 
fellow  servants.  This  seems  to  uS  the  only 
rule  that  can  be  defended  on  principle;  for 
such  employte  are,  in  the  strictest  sense,  en* 
gaged  in  the  service  of  a  common  master, 
their  service  is  of  the  same  general  character, 
and  the  object  of  the  service  is  a  commmi  one. 
•  •  •  We  cannot  perceive  how  the  doe- 
trine  Which  declares  that  employes  of  the 
same  train  are  not  fellow  servants  can  be  up- 
held without  violating  the  principle  tiiat  the 
details  of  operating  a  rkilroad  do  not  pertahn 
to,  or  form  a  part  of,  the  master's  duty." 

And  in  section  1831  the  same  author  says: 
''It  seems  to  us  that  the  rule  must  be  the 
same  whether  the  trainmen*  are  engaged  on 
the  same  train  or  on  different  trahis.  There 
is,  as  we  think,  no  valid  reason  for  discrim- 
inating between  cases  where  the  employte 
are  engaged  in  operating  the  same  train  and 
cases  where  they  are  ^igaged  in  operatins 
different  trains.  In  both  cases  they  are  en»- 
ployed  in  the  same  line  of  stfvlce,  and  by  m. 
common  master." 
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In  the  view  taken  hj  thU  learned  author 
we  fully  concur,  and  in  addition  to  the  nn- 
meroua  authoritiee  cited  by  him  in  favor  of 
the  doctrine  that  trainmen,  although  engaged 
on  different  trains,  are  fellow  servantB,  many 
others  may  be  cited,  among  which  are:  3 
Wood,  Ey.  Law,  1788;  Wood,  Mast  &  8.  i 
448;  Story,  Ag.  S  463:  Webb,  Pol.  Torts,  121;  7 
Am.  &  Eng.  Bne*  Law,  834,  and  notes;  Han- 
kins  ▼.  Baikoad  Go.»  142  N.  Y.  416,  87  N.  SI 
466;  McElUgott  ▼.  Randolph  (Conn.)  22  Atl. 
1094;  Railway  Go.  v.  Smith  (Tex.  Sup.)  13  S. 
W.  562;  Harrison  v.  Railroad  Ck>.  (Mich.)  44 
N.  W.  1034;  Ck>ke  Ck>.  ▼.  Peterson  (Ind.  Sup.) 
85  N.  B.  7;  Railway  Oo.  v.  Smith,  59  Ala. 
245;  Jenkins  v.  Railroad  Go.  (S.  G.)  18  S.  m 
182;  Mechem,  Ag.  §  66S;  Avery  &  Sons  y. 
Meek,  96  Ky.  192,  28  S.  B.  337;  RaUroad  Go. 
T.  Donnelley's  Adm*r,  88  Ya.  853,  14  8.  B. 
692;  Railroad  Go.  y.  Nuckol's  Adm'r,  supra, 

Judge  Gooley,  in  his  work  on  Torts  (2d  Ed.) 
pp.  639,  640,  says:  "In  some  Quarters  a  strong 
disposition  has  been  manifested  to  hold  the 
rule  [of  fellow  service]  not  applicable  to  the 
case  of  a  servant  who  at  the  time  of  the  Ui- 
jury  was  under  the  general  direction  and  con- 
trol of  another,  who  was  intrusted  with  du- 
ties of  a  higher  giade,  and  from  whose  neg- 
ligence the  injury  resulted.  But  it  cannot  be 
disputed  that  the  negligence  of  a  servant  of 
one  grade  is  as  much  one  of  the  risks  of  the 
business  as  the  negligence  of  a  servant  of  any 
other;  and  it  seems  impossible,  therefore,  to 
hold  that  the  servant  contracts  to  run  the 
risk  of  negligent  acts  or  omissions  on  the 
part  of  one  class  of  servants,  and  not  those 
of  another  class.  Nor,  on  grounds  of  public 
policy,  could  the  distinction  be  admitted, 
whether  we  consider  the  consequences  to  the 
parties  to  the  relation  exclusively,  or  those 
which  affect  the  public,  who,  In  their  dealings 
with  the  employer,  may  be  submitted  to  risks. 
Sound  policy  seems  to  require  that  the  law 
should  make  it  for  the  interest  of  the  servant 
that  h^  be  not  himself  negligent,  but  also 
that  any  negligence  of  others  in  the  same 
employment  be  properly  guarded  against  by 
him,  so  far  as  be  may  And  it  reasonably  prac- 
ticable, and  be  reported  to  his  employer,  if 
needful;  and,  in  this  regard,  it  can  make  little 
difference  what  is  the  grade  of  the  negligent 
servant,  except  as  the  superior  authority  may 
render  the  negligence  more  dangerous,  etc. 
See,  also,  authorities  cited  in  note  1,  p.  640, 
Cooley,  Torts. 

In  England  and  In  some  of  the  states  of  the 
TTnion  this  question  of  fellow  service  is  con- 
trolled by  statute,  but  we  have  no  such  stat- 
ute in  our  state,  and  the  doctrine  enunciated 
In  Railroad  Go.  v.  Donnelley's  Adm'r,  supra, 
and  Railroad  Ck>.  v.  NuckoFs  Adm'r,  supra, 
sustained  by  the  most  eminent  commentators, 
and  a  great  majority  of.  the  adjudicated 
cases,  whose  reasoning  is  followed  in  the  de- 
cision of  this  case,  •  must  be  regarded  as  the 
settled  law  -with  us  until  the  lawmaking  pow- 
er of  the  state  may  deem  it  proper  to  change 
It 


It  follows  that  we  are  of  opinion  that  In- 
structions XZ  and  YY,  given  by  the  court  be- 
low, are  erroneous,  and  should  not  have  been 
given;  nor  should  the  instruction  numbered 
1,  given  at  the  instance  of  the  plaintiff,  which 
we  have  not  deemed  it  necessary  to  set  out  at 
length  in  this  opinion,  but  which  is  in  con- 
flict herewith. 

The  Judgment  of  the  chrcuit  court  must 
therefore  be  reversed  and  annulled,  and  the 
cause  remanded  for  a  new  trial*  to  be  had  in 
accordance  with  this  opinion. 


(95  Va.  413) 
THOM'S  BX'B  T.  THOM  et  aL 
(Supreme  Gourt  of  Appeals  of  Virginia.   Dee.  2, 
1897.) 
Wills— FowsR  ov  BsRsnoiiBT  to  Qmlu 
Where  a  wiU  gave  the  estate  upon  trust 
to  the  ezectttor  to  invest  and  pay  the  moome  to 
certain  beneficiaries,  and,  at  the  death  of  the 
survivor,  to  turn  the  corpus  over  to  another, 
such   beneficiaries  are  entitled  to  the  estate 
freed  from  the  control  of  the  executor,  on  pur- 
chase of  the  mterest  of  the  remainder-man. 

Appeal  from  corporation  court  of  Fredericks- 
burg. 

Bill  by  Bemadino  B.  Tbom  and  others 
against  William  A.  Little,  Jr.,  executor  of  the 
estate  of  Biary  Thom,  deceased,  to  carry  out  a 
contract  between  the  beneficiaries  named  la 
the  will,  and  to  have  the  estate  turned  over  to 
certain  complainants.  Decree  for  complain- 
ants, and  defendant  appeals.    AfiArmed. 

Little  &  Little  and  B.  T.  Crump,  for  appel- 
lant W.  a  White  and  Leake  &  Garter,  for 
appellees. 

HARRISON,  J.  Miss  Mary  lliom  died  hi 
June,  1891,  leaving  the  following  will: 

*%  Mary  Thom,  of  the  city  of  Fredericks- 
burg, and  state  of  Virginia,  do  make  this,  my 
last  will  and  testament,  revoking  all  other  wills 
at  any  time  made  by  me. 

''First  I  give  and  devise  to  my  executor 
hereinafter  named  all  my  estate,  of  every  kind 
and  description,  upon  trust  to  take  possession 
of  and  invest  said  estate  in  good  and  safe  in- 
terest-bearing bonds,  or  other  securities,  and  to 
pay  the  interest,  dividends,  and  profits  arising 
from  the  same  annually  to  my  three  nieces, 
Nannie  S.  Goodwin,  Betty  G.  Goodwin,  and 
Janet  Goodwin,  in  equal  portions,  during  their 
joint  hves,  and,  at  the  death  of  any  one  of  my 
said  nieces,  then  to  pay  the  said  interest  divi- 
dends, and  profits  to  the  survivors,  equally, 
during  their  Joint  lives,  and,  at  the  death  of 
either  of  said  survivors,  to  pay  the  said  inter- 
est dividends,  and  profits  to  the  survivor,  dur- 
ing her  life;  and,  at  the  death  of  the  survivor, 
I  give  the  remainder  of  my  estate  to  my  neph- 
ew, Bernadino  B.  Thom,  of  Gerulean  Springs, 
Trigg  Go.,  Kentucky,  in  fee  simple. 

"Secondly.  Out  of  the 'income  derived  from 
my  said  estate,  I  request  my  said  nieces,  and 
the  survivors  and  survivor,  as  aforesaid,  to 
contribute  annually  to  St  George's  Episcopal 
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Church,  of  Fredericksburg,  Virginia,  the  sum 
of  twenty  dollars,  and  to  the  contingent  fund 
of  the  diocese  of  Yhrglnla  three  dollars  annual- 
ly, and  to  the  Female  Oharlty  School  of  said 
church  of  Fredericksburg,  Ya.,  two  dollars  an- 
nually, making  a  total  of  twenty-five  dollars 
annually. 

'Thirdly.  I  hereby  appoint  and  constitute 
Wm.  A.  Little,  Jr.,  executor  of  this,  my  last 
will  and  testament 

''Witness  my  hand  this  26th  day  of  Feb- 
ruary, in  the  year  of  our  Lord  189L 

"Mary  IhouL* 

In  June,  18d5,  the  beneficiaries  named  in  the 
will  entered  into  a  contract  in  writing  by 
which  the  nephew,  Bemadino  E.  Thom,  agreed 
to  sell  his  interest  in  the  estate  as  remainder- 
man to  the  three  life  tenants  for  the  sum  of 
$1,500,  and  further  agreed  that  the  life  tenants 
should  institute  suit  in  his  name  and  theirs, 
in  the  proper  court,  asking  for  a  ratification  of 
the  contract,  and  a  settlement  of  the  accounts 
of  William  A.  Little,  Jr.,  executor  and  trustee, 
and  further  asking  for  a  sale  of  so  much  of  the 
personal  estate  passing  under  the  will  as  might 
be  necessary  to  pay  the  remainder-man  the  $1,- 
500  agreed  upon. 

Thereupon  the  blU  in  this  case  was  filed, 
asking  that  this  contract  be  carried  out,  and 
that  all  the  residue  of  the  estate,  after  paying 
cost  of  administration,  etc.,  should  be  turned 
over  to  the  three  female  complainants,  in 
joint  and  equal  right. 

The  executor  and  trustee  filed  his  answer  to 
the  bill,  admitting  the  facts  alleged,  but  deny- 
ing the  right  of  the  l>eneflciaries  to  terminate 
the  trust  created  by  the  will  in  the  manner 
proposed  by  their  contract;  contending  that 
the  purpose  and  object  of  the  testatrix  would 
be  thereby  defeated. 

After  certain  accounts  were  taken  the  court 
entered  a  decree  affording  the  relief  prayed 
for,  and  it  is  from  this  decree  that  the  ex- 
ecutor and  trustee  has  appealed. 

We  entertain  no  doubt  of  the  propriety  of 
granting  the  relief  asked  in  this  case  by  the 
complainants  in  the  court  below. 

We  express  no  opinion  as  to  how  far  one  has 
the  power  to  give  the  whole  beneficial  and 
equitable  Interest  in  an  estate  to  persons  who 
are  under  no  disability,  and  at  the  same  time 
to  restrict  their  power  to  dispose  of  It,  where 
clear  and  apt  language  is  employed  to  carry 
out  such  a  purpose.  In  this  case  there  Is  no 
attempt  by  the  testatrix  to  fetter  or  restrain 
the  objects  of  her  bounty  in  any  way.  So  far 
as  any  inhibition  in  the  will  is  concerned,  ei- 
ther of  the  beneficiaries  has  full  power  to  sell 
his  or  her  equitable  interest  in  the  estate  at 
any  time. 

The  will  contains  a  simple  direction  that  the 
executor  shall  invest  the  estate,  and  pay  over 
the  interest  accruing  thereon  to  the  three  fe- 
male complainants,  and  to  the  survivor  of 
them,  during  their  joint  lives,  and  at  the  death 
of  the  survivor  to  turn  the  corpus  over  to  the 
complainant  Bemadino  E.  Thom.  The  only 
reason  apparent  on  the  face  of  the  will  for 


keeping  the  estate  In  the  hands  of  the  execator. 
as  trustee,  is  to  preserve  the  corpus  for  the 
benefit  of  the  renuUnder-man.  There  is  no  in- 
timation that  the  beneficiaries  are  under  any 
incapacity,  legal  or  otherwise,  which  would 
prevent  any  one  of  them  from  managing  bis  or 
her  own  property.  Considered  collectively,  the 
complainants  are  the  real  and  substantial  own- 
ers of  the  estate,  and,  und»  the  tenns  of  the 
contract  filed  with  the  bill,  Bemadhio  B.  Tliom 
has  sold  his  interest  as  remainder-man  to  the 
three  female  life  tenants,  who  have  thus  be- 
oome  the  owners  of  the  entire  estate.  Tlie 
parties  had  a  right  to  make  this  contract,  and 
it  is  reasonable  and  Just  that  it  should  be  car- 
ried out  in  conformity  to  the  desire  in  which 
they  all  unite. 

It  Is  assigned  as  error  bk  the  petition  for 
appeal  that  the  court  erred  in  not  allowing  ap- 
pellant a  commission  of  5  per  cent  upon  the 
ebdre  estate  passing  into  his  hands  as  trustee, 
in  addition  to  the  5  per  cent  allowed  him  as 
executor.  This  ground  of  error  was  not  press- 
ed in  argument,  and  we  do  not  underatana  it 
to  be  seriously  relied  on.  If  It  were.  It  could 
not  be  sustained,  as  the  record  shows  that  ap- 
pellant has  been  fully  compensated. 

There  is  no  error  In  the  decree  complained 
of,  to  the  prejudice  of  appellant,  and  it  la  af- 
fljrmed. 


OARDWBLL,  J.,  absent 


(95  Va.  369) 

BOOKBB  V.  DONOHOB. 

(Supreme  Court  of  Appeals  of  Virginia.    Dee.  % 
1897.) 

Officers— Usurpation— Dbolaratxok  nr  Assmfr- 
siT— County  Clbrk— Right  to  Compbksa- 

TION->MBA8U1ta  OF  DaXAOBS. 

1.  In  a  declaration  in  assumpsit,  conslstiiig  of 
the  common  counts  and  a  special  counts  soch 
special  count  wnlch  ayerred  the  election  of 
plaintiff  to  a  certain  office,  the  usurpation  there- 
of by  defendant  and  the  collection  by  him  of 
certain  fees  and  emoluments  to  which  plaintiff 
was  entitled,  was  not  a  count  on  a  tort  as  each 
recital  of  facts  disclosed  the  consideration  sup- 
porting the  promise  alleged  to  have  been  made 
by  defendant  to  pay  plaintiff  the  sum  of  money 
demanded  in  such  declaration. 

2.  One  elected  to  an  office,  but  excluded  there- 
from by  an  intruder,  who  collected  the  fees 
and  emoluments  pertaining  thereto,  may  recov- 
er against  such  intruder  in  an  action  of  in- 
debitatus assumpsit  though  he  had  not  previ- 
ously qualified  as  such  officer  by  taking  the 
oaths  and  executing  the  bonds  prescribed  by 
law 

8.'  In  assumpsit  by  one  elected  to  the  office  of 
county  clerk,  from  which  he  was  excluded  by 
an  intruder,  to  recover  the  compensation  wrong- 
fully received  bv  such  intruder,  the  measure  of 
damages  should  be  so  much  of  the  salary  as 
defendant  may  have  received,  and  also  the 
amount  of  the  fees  received,  less  the  necessary 
expenses  of  earning  them,  unless  defendant 
was  guilty  of  fraud  m  procuring  the  certificate 
of  election  under  which  ne  acted,  in  which  erent 
no  such  deduction  should. be  allowed. 

Error  to  circuit  court,  Elizabeth  City  county 

Action  by  John  Booker  against  L.  G.  Dono- 

hoe.    There  was  Judgment  In  favor  of   d«^ 
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fendaii^  on  demurrer  to  the  dedaration,  and 
plaintiff  taringB  error.    Bcrersed. 

R.  0.  Marshall  and  M.  T.  Hughes,  for 
plaintiff  in  error.  R.  L.  Henley,  N.  L.  Henley, 
and  J.  F.  Hubbard,  for  defendant  In  error. 

KBITH,  P.  John  Booker,  the  plaintiff  In 
error,  Imstituted  an  action  of  trespass  on  the 
case,  in  assumpsit  against  L.  G.  Donohoe,  in 
the  circuit  court  of  Elizabeth  City  county, 
and  filed  a  declaration  containing  the  common 
counts  in  assumpsit,  and  a  special  count, 
which  sets  forth  the  following  cause  of  ac- 
tion, to  wit:  That  on  the  25th  day  of  May, 
18d3,  he  was  duly  elected  to  the  <^ce  of 
county  clerk  of  Elizabeth  City  county,  and 
was  thereby  entitled  to  the  certificate  of  elec- 
tion, and  to  enter  upon  the  discharge  of  the 
duties  of  the  said  office  on  the  1st  day  of 
July  of  said  year,  and  to  receive  the  fees  and 
emoluments  thereof.  He  avers  that  he  was 
always  ready  and  willing,  from  and  after 
his  election,  to  quali^  as  provided*  by  law, 
but  was  prevented  from  so  doing  by  ttie  de- 
fendant, who,  the  plaintiff  alleges,  wrongfully 
and  illegally  secured  the  certificate  of  elec- 
tion to  said  office,  and  intruded  himself  into 
the  office,  and  took  upon  himself  the  dis- 
charge of  its  duties,  and  continued  illegally 
to  hold  the  same  from  the  said  Ist  day  of 
July,  1888,  untU  the  19th  day  of  March,  1894, 
when,  pursuant  to  the  judgment  of  the  cir- 
cuit court  of  Elizabeth  dty  county,  affirming 
the  judgment  of  the  county  court  of  Eliza- 
beth City  county,  a  certificate  of  election  to 
the  said  office  was  granted  to  the  plaintiff, 
and. the  plaintiff  then  and  there  qualified  by 
taklDg  the  oaths  and  executing  the  bond  re- 
quired by  law. 

The  plaintiff  further  avera  that  the  defend- 
ant enjoyed  the  said  office,  and  collected  and 
converted  to  his  own  use  the  fees  and  emolu- 
ments thereof,  from  the  said  1st  day  of  July, 
1893,  to  the  said  19th  of  March,  1891;  that, 
"by  reason  of  premises,  the  defendant  became 
Indebted  to  the  plaintiff  in  the  sum  of  $1,- 
294.40,  and,  in  consideration  thereof,  under- 
took and  promised  to  pay  to  the  plaintiff  the 
said  sum  of  money  when  thereunto  requested. 
Nevertheless,  the  said  defendant,  not  regard- 
ing the  said  promises  and  undertakings,  hath 
not  paid  to  the  plaintiff  the  said  several  sums 
of  money,  or  any  part  thereof,  though  often 
requested  so  to  do,  to  the  damage  of  the  plain- 
tiff $2,400." 

The  defendant  demurred  to  this  declaration, 
and  to  each  count  thereof.  The  circuit  court 
sustained  the  demurrer,  and  entered  judgment 
for  the  defendant;  and  thereupon  the  plaintiff 
applied  to  and  obtained  a  writ  of  error  and 
supersedeas  from  one  of  the  judges  of  this 
court 

The  declaration  contains  the  common  counts 
in  assumpsit,  and  a  special  count  setting  forth 
the  cUxiumstances  out  of  which  the  controversy 
arose,  which  is  the  subject-matter  of  the  suit 

The  demurrer  being  to  the  declaration  as 


a  whole,  and  to  each  count  thereof,  and  the 
common  counts  being  unquestionably  good, 
the  demurrer  could  only  have  been  sustain- 
ed upon  the  theory  that  there  was  a  mis 
Joinder  of  counts;  that  is  to  say,  that  the 
special  count  was  upon  a  tort,  while  the  com- 
mon counts  were  for  a  breach  of  contract 
It  is  bad  pleading  to  combine  in  the  same  suit 
a  count  upon  a  tort  with  one  in  assumpsit 
See  Gaiy  v.  PubUshlng  Co.  (Va.)  27  S.  B.  695. 

But  the  special  count  is  not  upon  a  tort 
It  is  true  that  it  recites  the  circumstances  at- 
tending the  election  for  the  derlcshlp  of  the 
county  of  Elizabeth  City;  avers  that  the  plain- 
tiff was  duly  elected,  and  that  the  defendant 
wrongfully  and  illegally  intruded  himself  hito 
said  office,  and  took  upon  himself  the  dis- 
charge of  the  duties;  that  he  held  it  ille- 
gally; and  that  he  received  and  collected 
certahi  fees  and  emcduments  to  which  the 
plaintiff  was  justly  entitled.  This  recital  of 
facts  discloses  a  consideration  which  supports 
the  promise  alleged  to  have  been  made  by  the 
defendant  to  pay  the  plaintiff  the  sum  of 
money  demanded  in  the  declaration.  ^ 

As  was  said  by  Judge  Moncure  in  Sangster 
V.  Com.,  17  Grat  132:  "Where  A.  wrongfully 
takes  the  property  of  B.,  and  sells  it,  B.  may 
bring  trespass,  trover,  detinue,  or  assumpsit 
for  money  had  and  received  at  his  election; 
•  •  ^  and,  by  bringing  assumpsit,  he  waives 
all  claims  for  the  wrongful  detention,  and 
makes  the  proceeds  of  it  money  had  and  re- 
ceived to  his  use.'*  See  Gary  v.  Publishing 
Ck>.  (Va.)  27  &  B.  595,  and  Bier  v.  Gorrell,  30 
W.  Va.  97,  3  S.  B.  30.  The  declaration  and 
all  of  its  counts  are  in  assmnpsit 

It  was  suggested  in  argument  that,  an  ac- 
count having  been  filed  which  stated  the  sev- 
eral items  of  plaintiff's  claim,  the  circuit  court 
had  considered  it  in  connection  with  the  com- 
mon counts;  and  that  being  of  opinion  that  the 
facts  stated  in  the  special  count  did  not  en- 
title the  plaintiff  to  recover  in  any  form  of 
action,  and  that  the  common  counts,  consider- 
ed in  connection  with  the  itemized  account, 
show  that  they  were  for  the  same  cause  of 
actdon  set  forth  in  the  special  count,  the  de- 
murrer had  for  that  reason  been  sustained; 
but  this  court  has  held  that  the  account 
which  the  statute  requires  to  be  filed  with 
a  suit  in  assumpsit  setting  forth  the  items 
of  the  plaintiff's  claim,  is  not  a  part  of  the 
declaration.  So  that  in  no  aspect  of  the  case 
can  the  judgment  of  the  circuit  court  be  sus- 
tained. Campbell  Co.  v.  Angus,  91  Va.  438,  22 
a  E.  167. 

As  it  is  our  duty,  however,  to  render  such 
judgment  as  the  circuit  court  should  have  en- 
tered, it  is  necessary  to  inquire  whether  or 
not  the  special  count  sets  forth  a  cause  of  ac- 
tion upon  which  the  plaintiff  in  error  was 
entitled  to  recover  in  assumpsit 

Where  a  person  has  usurped  an  office  be- 
longing to  another,  and  taken  the  known  and 
established  fees  of  office,  an  action  for  money 
had  and  received  will  lie  at  the  suit  of  the 
party  really  entitled  to  the  office,  against  the 
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Intrader,  for  tiie  recoTery  of  radi  fees.  Sel- 
wyn,  1  N.  P.  au  And  1  Ohlt  PL  100,  -spetic- 
ing  of  the  action  of  aanimpetty  saya  nich  ac- 
tion will  lie  againBt  sudi  person  wlio  baa 
osnrped  an  office,  and  received  the  known  and 
aoeustomed  fees  thereof.  And  in  Arris  ▼. 
Stukely,  2  Mod.  260,  it  is  said:  "If  a  man 
receive  the  profits  of  an  office  on  pretense 
of  title,  the  person  who  has  a  right  to  the 
profits  may  recover  them  by  an  action  of  in* 
debitatus  assumpsit  for  moneys  received  and 
had  to  his  use." 

In  the  case  of  Bier  v.  Gkyrrell,  30  W.  Ya.  97, 
3  S.  E.  32,  Judge  Snyder,  delivering  the  opin- 
lon*  says:  ''It  seems  to  be  a  principle  of  nat- 
ural Justice,  as  well  as  lav,  that  where  one 
person  has  injured  another,  or  recdved  com- 
pensation which  in  equity  and  good  con- 
science belongs  to  another,  he  may  be  re> 
quired  by  action  to  account  to  such  other  for 
the  injury  done  him.  In  like  manner  will  an 
intruder  in  office  be  required  to  account  to  the 
legal  officer  for  injury  done  by  the  intrusion. 
The  legal  right  to  an  office  confers  the  right 
to  receive  and  appropriate  the  fees  and  per- 
quisites legally  incident  thereto.  When  such 
officer  performs  the  duties  of  his  office,  he 
may  demand  and  receive  the  compensation 
therefor  allowed  by  law;  and  he  is  as  fully 
entitled  to  audi  compensation  as  he  would 
be  in  any  other  case  entitled  to  pay  for  iftill 
and  labor  done  for  another  at  his  request 
The  legal  fees  and  emoluments  of  an  office  are 
a  part  thereof,  and  belong  to  the  rightful  in- 
cumbent; and,  where  a  person  receives  such 
fees  and  emoluments  on  the  pretense  of  title 
to  the  office,  the  de  Jure  officer  may  recover 
the  profits  of  the  office  from  him  by  an  ac- 
tion of  assumpsit  for  money  had  and  receired 
to  his  use.**  See,  also,  Dorsey  v.  Smyth,  28 
OaL  21. 

In  Nichols  v.  MacLean,  101  N.  Y.  526,  6  N. 
B.  347,  aft^  stating  that  In  this  country 
offices  are  not  hereditaments,  and  the  right 
to  hold  office  and  receive  its  emoluments  does 
not  grow  out  of  any  contract  with  the  state, 
and  that  an  office  is  not  property  in  the  sense 
that  cattle  and  land  are  property  of  the  own- 
er, and  that  therefore  an  officer  acquires  no 
vested  right  to  have  an  office  continued  dur- 
ing the  time  for  which  he  was  tiected  or  ap* 
pointed,  and  while  the  legislature  may  abolish 
the  office  during  the  term  of  the  incumbent, 
or  diminish  the  salary,  or  change  the  mode  of 
compensation,  subject  only  to  constitutional 
restrictions,  the  court  says:  "But,  within 
these  acknowledged  limits,  the  right  to  an 
office  carries  with  it  the  right  to  the  emolu- 
ments of  the  office.  An  office  has  a  pecu- 
niary value,  although  primarily  it  is  an  ag^cy 
for  public  purposes.  The  right  to  the  emolu- 
ments of  an  office  follows  the  true  title.*' 
In  8upi)ort  of  these  propositions,  many  cases 
are  dted  from  Bngland,  and  from  other  states 
of  the  Union.  See,  also,  Kessel  v.  Zeiser,  102 
N.  Y.  114,  6  N.  B.  754. 

Dolan  V.  Mayor,  etc.,  of  New  York,  08  N. 
Y.  274,  is  a  striking  case.    Dolan  was  the 


osBtstant  derfc  of  one^of  tiie  dlstrlol  ooorts  of 
the  city  of  New  York.  He  was  vnlawfany 
excluded  from  that  office  by  Keating,  who 
claimed  under  the  appointment  by  a  Justice  of 
that  court,  and  entered  upon  and  discharged 
the  duties  of  the  office.  Dolan  brought  a 
suit  against  the  city  to  recover  the  salary.  It 
was  held  that  he  was  not  entitled  to  recover 
as  against  the  city  for  the  period  during 
which  the  salary  was  paid  to  Keating;  that 
the  city  was  in  no  way  a  party  to  the  usurpa- 
tion, or  responsible  for  the  unlawful  exerdae  ' 
of  the  power  of  appointment  by  the  Jostlce; 
that  such  appointment,  although  unauthor- 
ized, when  Joined  witli  the  possession  of  the 
office,  constituted  Keating  an  officer  de  facto; 
that  while^  as  an  officer  de  facto  only,  he  was 
not  entitled  to  the  salary,  and  could  not  have 
maintained  an  action  to  recover  it,  yet  pay- 
ment to  him  while  in  possession  was  a  good 
defense,  the  comptroller  being  Justffied  in  act- 
ing upon  the  apparent  title;  and  that  plain- 
tiff's remedy  was  by  action  against  the 
usurper.  But  the  plahitiff  was  allowed  to 
'^recover  so  much  of  the  salary  as  waa  unpaid, 
he  having  the  right  to  services  of  Keating 
as  having  been  rendered  for  him." 

The  cases  cited  establish  not  only  that  as- 
sumpsit is  the  proper  remedy,  but  might  weU 
be  considered  as  ample  to  sustain  the  right 
itselt 

There  are.  It  is  true,  cases  which  take  a  con- 
trary view  of  the  law,  among  which  that  of 
Stuhr  V.  Gurran,  44  N.  J.  Law,  at  page  ISl,  Is 
perhaps  the  best  considered,  and  seems  to  be 
much  relied  upon  by  counsel  for  defendant'ln 
error.  It  was  heard  before  a  court  of  12 
Judges,  6  of  whom  dissented,  and  the  dissent- 
ing opinion  commends  Itself  to  us  as  present- 
ing in  a  dear  and  satisfactory  manner  tiie 
law  of  the  case,  and  the  reason  and  autbority 
upon  which  it  rests.  It  was  earnestly  contend- 
ed in  the  argument  before  this  court  that  the 
plaintiff  had  shown  no  right  in  himself,  be- 
cause from  the  averments  of  his  dedaratioii  It 
appears  that  he  was  not  a  de  Jure  officer;  that 
none  but  an  officer  de  Jure  can  maintain  an 
action  for  the  fees  and  emoluments  of  an  of- 
fice; and  that,  to  be  an  officer  de  Jure,  it  Is 
necessary  that  he  should  have  taken  the  oaths, 
given  the  bonds,  and  duly  qualified  hima^ 
according  to  law  for  the  discharge  of  its  du- 
ties. In  some  of  the  cases  which  we  have 
thus  far  cited,  this  view  seems  to  be  ent^ 
tained. 

We  will  now  consider  a  further  class  of 
cases,  in  which  it  is  expressly  held  that,  as 
against  an  intruder,— a  wrongdoer,  a  usuriier, 
as  he  is  sometimes  8tyled,^the  rightful  claim- 
ant may  recover  the  emoluments  and  fees  of 
the  office  to  which  he  is  lawfully  entitled,  and 
from  which  he  has  been  unlawfully  exdoded, 
without  having  qualified  in  the  mode  prescrib- 
ed by  law. 

In  Ck>m8tock  v.  City  of  Grand  Bapida,  40 
Mich.  898,  it  appears  that  in  April,  1878,  Corn- 
stock  was  elected  clerk  of  the  superior  court 
of  Qrand  Rapids.    The  county  derk  of  Kent 
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county,  claiming  to  ba  ex  oflldo  dei^  of  the 
superior  court,  protested  against  Gomstock's 
being  sworn,  and  the  Judge  refused  to  admin* 
Ister  the  oath  or  approve  his  official  bond.  At 
the  June  term  the  supreme  court  awarded  a 
mandamus,  requiring  the  judge  of  the  circuit 
court  to  administer  the  oath  of  office  to  Ck>m- 
stock,  and  to  approve  his  bond.  The  office 
was  turned  over  to  him  on  the  1st  of  July, 
1878.  Both  Gomstock  and  the  county  derk 
who  had  performed  the  dutjes  of  the  office  de- 
manded of  the  common  council  of  Grand  Bap- 
IdB  the  salary  during  the  dlGfputed  period  from 
AprH  to  July.  The  court  says:  "The  salary 
belongs  to  the  person  who  is  rightfully  and 
l^ally  enticed  to  the  office,  and,  if  he  is  ready 
and  willing  to  perform  the  duties  thereof,  he 
cannot  be  deprived  of  the  salary  by  an  intrud- 
er when  it  has  not  already  been  paid.  Had 
the  salary  been  paid  to  the  de  facto  officer,  the 
preseat  plaintiff  might  have  sued  to  recover 
the  amount  due  from  him."    ' 

In  the  case  of  Kreitz  v,  Behrensmeyer  (UL 
Sup.)  S6  N.  B.,  at  page  98i,  it  appears  that 
Behrensmeyer  filed  a  claim  against  the  estate 
of  Kreitz  upon  the  following  cause  of  action: 
ELreltz  and  Behrensmeyer  were  candidates  for 
election  to  the  office  of  county  treasurer  of 
Adams  county,  111.;  and,  on  the  canvass  of 
the  votes,  Kreitz  was  declared  elected,  and  a 
commission  was  issued  to  him  by  the  govern- 
or, whereupon  he  qualified  and  entered  upon 
the  discharge  of  the  duties  of  that  office. 
Behrensmeyer  contested  the  election,  and,  aft- 
ear  extended  litigation,  was  finally  declared  to 
have  been  duly  elected  county  treasurer  of 
Adams  county.  In  the  meantime  Kreits  bad 
died,  and  Behrensm^er  recovered  from  his 
estate  the  «um  of  $10,000  for  fees  and  salary. 
It  was  conceded  that  there  was  no  statute  up- 
on the  subject  in  Illinois  declaring  the  right  of 
a  de  jure  officer  to  recover  from  a  de  facto 
officer  the  salary  paid,  he  having  discharged 
the  duties  of  the  office  under  a  wrongful  or 
mistaken  purpose.  The  right  of  recovery,  it 
Is  declared,  in  that  state,  depends  upon  the 
principle  of  the  common  law;  and  a  de  jure 
c^cer  has  a  right  of  action  to  recover  against 
an  officer  de  facto  by  reason  of  the  intrusion 
of  the  latter  into  the  office,  and  the  receipt  of 
the  enuduments  thereof.  Says  the  court:  "On 
the  basis  of  a  sound  public  policy*  the  princi- 
ple commends  itself,  for  the  reason  that  one 
would  be  less  liable  to  usurp  or  wrongfully  re- 
tain a  public  office,  and  defeat  the  will  of  the 
people  or  the  appointing  power,  as  loss  would 
result  from  wrongful  retention  or  usurpation 
of  office.  The  question  has  frequently  been 
before  the  courts  of  the  different  states  and  of 
the  United  States,  and  the  great  weight  of  au- 
thority sustains  the  doctrine  of  the  conmion 
law,  as  shown  by  the  opinions  of  the  Judges 
In  the  different  states;  and  in  most  of  the 
states  these  are  based  upon  the  common  law, 
without  reference  to  any  statute." 

It  was  Insisted  in  that  case  that  no  recovery 
could  be  had,  because  the  claimant  had  never 
fully  qualified,  not  being  commissioned  by  the 


governor,  ancf  not  ffllng  bonds  as  collector. 
The  court  answers  this  objection  as  follows: 
**Under  the  law,  so  soon  as  a  majority  of  the 
votes  was  cast  for  appellant  at  the  election 
held  In  pursuance  to  law,  he  became  legally 
and  fully  entitled  to  the  office^  The  title  was 
as  complete  then  as  it  ever  was,  and  no  subse- 
quent act  lent  the  least  force  to  the  |:ight  to 
the  place.  The  commission  was  evidence  of 
title,  but  not  the  title.  The  title  was  confer- 
red by  the  people,  and  the  evidence  of  the 
right  by  the  law."  See,  also.  State  v.  John- 
son, 17  Ark.  407. 

In  the  case  of  Gity  of  Philadelphia  v.  Rink 
(Pa.  Sup.)  14  Am.  &,  Eng.  Oorp.  Gas.,  at  page 
285,  note  (s.  c.  2  Atl.  505),  the  court,  in  over- 
ruling the  objection  which  we  are  now  con- 
sidering, uses  the  following  language:  "It 
is  no  answer  to  say  that  he  did  not  then  take 
the  oath  or  give  the  bond.  He  was  denied 
the  privilege  of  doing  either.  If  he  had  gone 
through  the  form  of  then  executing  the  pa- 
pers, no  effect  could  have  been  given  to  them 
pdor  to  the  decree  in  his  favor.  He  was  not 
kept  out  of  the  office  by  reason  of  any  such 
omission,  but  by  reason  of  the  fact  that  Barr 
had  received  a  larger  number  of  the  votes, 
and  that  the  latt^  was  actually  occupying 
the  office." 

These  authorities  establish  the  right  of  the 
plaintiff  in  error  to  recover  against  the  de- 
fendant in  error  who  intruded  himself  into 
the  office  to  which  the  former  bad  been 
duly  elected.  They  establish,  further,  that 
having  received  the  fees  and  emoluments  to 
which  the  plaintiff  in  error  was  entitled,  the 
latter  may  recover  in  an  action  of  indebitatus- 
assumpsit;  and,  finally,  that  it  was  not  nec- 
essary, as  conditions  precedent  to  the  recov- 
ery against  the  defendant,  that  the  plaintiff 
should  have  qualified  Idmself  to  discharge  the 
duties  of  the  office  to  which  he  was  riected, 
by  taking  the  oaths  and  executing  the  bonds 
prescribed  by  law.  Not  only  are  these  propo- 
sitions established  by  authority,  but  they  are 
consonant  with  reason,  and  accord  with 
sound  public  policy. 

Under  our  form  of  government,  the  per- 
petuity of  our  institutions  and  the  preserva- 
tion of  the  liberty  of  the  people  dep^id  upon 
honest  and  fair  elections;  and  the  highest 
public  policy  requires  that  the  laws,  should 
be  so  framed  and  administered  as  to  secure 
fair  elections.  To  hold  that  a  defeated  can- 
didate, who,  by  any  artifice  or  device,  ob- 
tains the  certificate  of  election,  and  Is  in- 
ducted into  office,  may  retain  it  until  as  the 
result,  it  may  be,  of  protracted  litigation,  the 
rightful  claimant  prevails,  and  that  in  the 
meantime  he  may  receive  and  retain  the  fees 
and  emoluments  pertaining  to  the  office  with- 
out being  accountable  therefor,  is  repugnant 
to  natural  justice,  and  offers  an  inducement 
to  the  conmiisslon  of  fraud,  by  permitting  the 
perpetrator  to  enjoy  its  fruits  in  security.  To 
hold  that  the  injured  party  must  qualify  as  a 
condition  precedent  to  his  right  of  action 
against  the  intruder  would  be  to  allow  the 
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wrongdoer  to  take  advantage  of  his  owa 
wrong,  for,  having  secured  the  certificate  of 
election  to  which  he  was  not  entitled,  he  has 
deprived  his  competitor  of  the  only  evidence 
which  would  entitle  him  to  qualify,  and  to  be 
inducted  into  office. 

In  order  to  dispose  as  far  as  may  l>e  of  the 
entire  controversy  before  us,  it  may  not  be 
amiss  to  say  a  word  as  to  the  measure  of 
damages. 

The  compensation  of  a  clerk  is  chiefly  in 
the  form  of  fees,  but  he  receives  also  a 
sum  of  money  from  the  county  as  compensa- 
tion for  the  services  required  of  him.  We 
are  of  opinion  that  the  plaintiff,  if  he  proves 
his  case  as  set  forth  in  the  declaration,  will 
be  entitled  to  recover  such  proportion  of  the 
allowance  made  to  the  derk  for  the  current 
year  beginning  July  1,  1893,  ss  was  wrongful- 
ly received  by  the  defendant,  and  that,  with 
respect  to  the  fees  for  services  performed, 
the  plaintiff  will  be  entitled  to  recover  the 
profits  thoeof ;  that  is  to  say,  the  amount  of 
the  fees  less  the  necessary  expenses  of  earn- 
ing them«  unless  it  shall  appear  that  the  de- 
fendant was  guilty  of  fraud  in  the  procure- 
ment of  the  certificate  of  election,  in  which 
event  he  should  not  be  allowed  to  make  any 
such  deduction.  See  Bier  v.  Gk>rrell,  supra, 
and  Arris  v.  Stukely,  supra. 

It  follows  from  what  has  been  said  that 
the  Judgment  of  the  circuit  court  must  be  re- 
versed, and  this  court  will  proceed  to  enter 
such  judgment  as  it  should  have  rendered. 


(95  Va.  369) 

WREN  et  al.  v.  MONCURE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Dec  2, 
1897.) 

MlSRBrEBSBirrATIONS   BT  VbNDOHB— RB8CI8SIOK  OV 
COMTB  AOIV—PLB  A  DING. 

1.  Where  the  puVchasers  of  land  were  given 
an  opportunity  to  examine  it,  but  neglected  to 
do  Bc,  a  statement  by  the  vendors  that  the  land 
was  available  for  building  purposes  would  be 
merely  the  expression  of  an  opinion,  and  not 
such  a  misrepresentation  as  would  entitle  the 
purchaser  to  a  rescission  of  the  contract. 

2.  Where  the  agents  for  the  sale  of  land 
concealed  from  the  purchasers  the  fact  that 
they  were  part  owners  of  the  land,  but  instead 
expressed  an  intention  to  purchase  an  interest 
themselves  upon  the  same  terms  as  they  were 
selling  to  the  purchasers,  such  representations 
woula  constitute  sucti  a  fraud  as  would  avoid 
the  purchase. 

3.  Where  several  purchasers  join  together  in 
the  same  suit  for  a  rescission  of  their  contracts 
of  purchase,  they  are  ail  bound  by  the  allega- 
tions of  the  bill,  and  none  of  them  can  reiy  on 
representations  not  made  to  all  and  not  alleged 
in  the  bill. 

Appeal  from  circuit  court,  Rockbridge  coun- 
ty. 

Bill  by  J.  D.  Moncure  and  others  against  W. 
A.  Wren  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.     Reversed. 

Winbome  &  Batchelor,  for  appellants.  J.  J., 
L.  &  R.  Bumgardner  and  W.  A*  Anderson, 
for  appellees. 


RIELY,  J.  The  object  of  this  suit  was  to 
rescind  and  cancel  an  agreement  for  the  pur- 
chase of  certain  interests  In  a  parcel  of  land 
upon  the  ground  that  false  and  fraudulent 
reiHresentations  were  made  by  the  vendors  to 
Induce  the  purchase. 

The  representations  upon  which  the  com- 
plainants in  their  bill  based  the  right  to  relief 
were  two: 

(1)  That  at  least  20  acres  ot  the  hind  (there 
being  21%  acres  in  the  parcel)  were  eligible, 
valuable,  and  exceedingly  desirable  for  build- 
ing purposes,  and  that  all  of  the  said  20  acres, 
after  allowing  suflSlcieot  room  for  streets,  could 
be  readily  subdivided,  in  their  present  condi- 
tion, hito  300  eligible  and  desirable  town  lots, 
25  by  125  feet  each,  without  any  expenditure 
whatever  except  the  cost  of  laying  off  streets. 

(2)  That  the  land  was  contlnguous  to  a  sted 
plant,  which  was  an  assured  industry,  and 
would  certainly  be  constructed  and  operated, 
and  thereby  give  employment  of  hundreds  of 
laborers  and  mechanics,  and  create  a  demand 
for  lots,  into  which  the  land  could  be  subdi- 
vided, and  for  houses  to  be  erected  tiiereon. 

This  last  ground  of  relief  was  abandoned, 
and  properly  so,  hi  the  argument  here,  and  re- 
quires no  consideration  at  our  hands.  Wat- 
kins  V.  Improvement  Co.,  92  Ya.  1,  22  S.  E. 
554;  Improvement  Co.  ▼.  Brady,  92  Va.  71, 
22  S.  E.  854;  Slothower  T.  Land  Go.  (Va.) 
27  S.  B.  456. 

A  large  amount  of  testimony  was  taken  by 
the  parties,  especially  with  respect  to  the  first 
ground  of  relief,  the  result  of  which  was  to 
establish,  at  most,  that  the  vendors  and  their 
agents  represented  that  there  were  20  acres  of 
the  land  available  for  building  purposes,  and 
susceptible  of  being  subdivided  Into  800,  or 
about  300,  building  lots,  though  no  such  sub- 
division or  actual  test  to  this  end  had  been 
made.  It  was  not  proved  that  they  repre- 
sented the  land,  nor  20  acres  of  It,  to  be  level, 
but  simply  that  it  was  available  for  building 
purposes.  One  of  the  purchasers  deposed 
that  it  was  represented  to  them  that  the  land 
was  level,  but  he  was  not  supported  in  this 
by  the  other  purchasers  who  were  present, 
and  is  positively  contradicted  by  the  party 
by  whom  he  alleged  that  the  representation 
was  made.  The  proof  shows  that  about  one- 
half  of  the  land  is  level,  but  that  the  residue 
is  in  some  parts  broken,  rough,  and  gullied. 

The  land  adjoins  the  town  of  Buena  Vista, 
which  was  one  of  the  sudden  developments  of 
the  "boom**  that  swept  over  the  country  in 
1890,  and  was  confidently  expected  to  attain 
the  growth  of  a  large  city;  in  which  event 
the  property  which  is  the  subject  of  this  con- 
troversy would  unquestionably  have  become 
very  valuable,  and  the  whole  20  acres  could, 
and  doubtless  would,  have  been  availed  of  for 
building  purposes;  but,  as  the  testimony  dis- 
closes, the  **boom"  began  to  sul>side  shortly 
after  the  sale  to  the  comi^alnants. 

The  law  is  well  settled  that  a  false  repre- 
sentation of  a  material  fact,  constituting  an 
inducement  to  the  contract,  on  which  the  pur- 
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chaaer  bad  the  right  to  rely,  Is  ground  for 
the  rescission  of  the  contract  by  a  court  of 
eqnlty,  although  the  party  making  the  rep- 
resentation was  Ignorant  as  to  whether  It 
was  true  or  false.  The  real  Inquiry  Is  not 
whether  the  vendor  knew  the  representation 
to  be  false,  but  whether  the  purchaser  be- 
lieved It  to  be  true^  and  was  misled  by  It  In 
entering  Into  the  contract.  Grim  y.  Bird,  32 
Grat.  300;  Linhart  v.  Foreman's  Adm'r,  77 
Va.  545:  WUson  y.  Carpenter's  Adm'r,  91  Ya. 
187,  21  S.  B.  243. 

The  misrepresentation,  however,  In  order  to 
constitute  ground  for  a  rescission  of  the  con- 
tract, must,  as  a  general  rule,  be  the  positive 
statement  of  a  material  fact,  made  for  the 
purpose  of  procuring  the  contract,  as  distlBr 
guishedfrom  a  mere  matter  of  opinion,  unless 
the  parties  are  dealing  upon  unequal  terms, 
and  one  has  means  of  information  not  equally 
open  to  the  other.  Grim  v.  Bird,  32  Grat  301; 
Watklns  v.  Improvement  Co.,  92  Va.  1,  22  S. 
B.  554;  Improvement  Co.  v.  Brady,  92  Va.  71, 
22  S.  E.  854;  Slothower  t.  Land  Ck).  (Va.)  27 
S.  £.  466. 

The  material  Inquiry  in  the  case  at  bar, 
then,  is  whether  the  misrepresentation  as 
proved  was  the  positive  statement  of  a  mate- 
rial fact  which  constituted  an  inducement  to 
the  contract,  and  on  which  the  purchaser  had 
the  right  to  rely,  or  was  it  merely  the  expres- 
sion of  an  opinion.  It  would  seem  that.  In 
the  very  nature  of  things,  the  representation 
that  a  certain  parcel  of  land  is  available  for 
building  sites  or  purposes  is  simply  the  ex- 
pression of  an  opinion.  Whether  it  is  avail- 
able for  such  purposes  depends,  not  merely 
upon  its  topography,  but  upon  a  variety  of 
circumstances.  Its  location  and  environs, 
the  necessity  and  demand  for  buildings,  and 
the  needs  or  fancy  of  the  owner,-~all  are  ele- 
ments which  may  enter  into  the  question  of 
its  availability.  How  many  cities  and  towns, 
large  and  small,  are  built  upon  rugged  and 
uneven,  as  well  as  upon  level,  land;  the 
growth  of  bushiess,  the  Increase  of  popula- 
tion, and  the  prosperity  of  the  place  causing 
the  land  to  be  availed  of  for  all  kinds  of 
buildings  and  structures.  The  opinions  of 
men  in  regard  to  the  availability  or  adapta- 
bility of  a  piece  of  ground  for  building  pur- 
poses, when  the  occasion  for  such  use  of  It 
arises,  are  likely  to  be  as  variant  as  men  dif- 
fer in  their  perceptions  and  Judgments. 

In  Lake  v.  Tyree,  90  Va.  719,  19  S.  B.  787, 
defense  was  made  to  a  suit  brought  to  recov- 
er the  amount  of  a  protested  check  given  in 
payment  for  shares  of  stock  and  certain  lots 
of  land,  upon  the  ground  that,  for  the  purpose 
of  inducing  the  sale,  the  lots  were  represented 
to  be  smooth  and  level,  and  suitable  for 
building  purposes,  when  in  fact  they  were 
not  as  they  had  been  represented,  but  were 
"badly  washed  into  deep  gullies,'*  and  one  of 
them  was  'in  a  boggy  gorge,  thfarty  feet  be- 
low the  level  of  the  street,"  while  another 
was  "on  a  steep  declivity.*'     It  was  held  by 


this  court  In  that  case  that  the  representation 
was  the  mere  expression  of  an  opinion,  and, 
no  artifice  having  been  used  by  the  vendor 
to  dissuade  or  prevent  the  purchaser  from 
making  Inquiry  or  examining  the  lots,  the 
latter  was  without  redress. 

And  so  in  RendeU  v.  Scott,  70  Oal.  514,  11 
Pac.  779,  where  it  was  represented  by  the 
owner  in  the  sale  of  a  tract  of  land  that  It 
was  the  best  ranch  In  lone  vailey;  and  very 
rich  and  productive;  that  it  would  produce  50 
bushels  of  wheat  to  the  acre;  that  one  por- 
tion of  it  was  good  alfalfa  land,  and  another 
portion  was  rich  in  mineral  depositB,~-lt  was 
held  that  these  representations,  which  were 
aHeged  to  be  false,  were  matters  of  opinion 
rather  than  a  false  representation  of  facts, 
and  that  the  purchaser  was  not  entitled  to 
relief. 

This  class  of  cases  differs  essentially  In 
principle  from  those  cases  which  were  relied 
on  by  the  learned  counsel  for  the  appellees. 
In  all  of  which  It  will  be  seen,  upon  examina- 
tion, that  the  representations  were  of  mat- 
ters of  fact,  and  not  mere  expressions  of 
opinion. 

The  representation  made  hi  this  case  by  the 
vendors,  as  established  by  the  testimony,  be- 
ing simply  the  expression  of  opinion,  and  not 
the  representation  of  a  material  fact.  It  con- 
stitutes no  ground  for  the  rescission  of  the 
contract  The  vendees  were  not  entitled  to 
rely  on  it,  and  omit  to  make  the  inquiries  and 
examination  which  a  prudent  man  ought  to 
make;  for  the  law  does  not  hold  one  respon- 
slble  for  words  of  commendation  of  his  prop- 
erty, unless  the  parties  deal  on  unequal  terms, 
and  one  has  means  of  information  that  are 
not  equally  open  to  the  other,  or  he  has  used 
means  or 'practiced  some  artifice  to  prevent 
the  other  from  making  inquiry  or  examining 
the  property.  Grim  v.  Bird,  supra;  Lake  y. 
Tyree,  supra;  Parker  v.  Moulton,  114  Mass. 
99;  Gordon  v.  BuUer,  105  U.  S.  553;  Wald's 
Pol.  Gout.  523,  524,  and  cases  cited  in  note. 

The  land  in  question  was  equally  open  to 
the  examination  of  the  purchasers  as  of  the 
owners,  and  the  evidence  fails  to  disclose 
that  the  latter  used  any  means  or  resorted  to 
any  artifice  to  avert  inquiry  or  to  prevent 
the  former  from  examining  the.  land.  On 
the  contrary,  there  is  an  entire  absence  of 
evidence  of  any  purpose  or  desire  on  the  part 
of  the  owners  to  conceal  from  the  purchasers 
the  character  of  the  land.  All  were  earnest- 
ly Invited,  before  the  contract  of  sale  was 
executed,  to  visit  and  inspect  the  property, 
and  those  who  came  were  freely  driven 
through  it,  without  giving  utterance  to  any 
dissatisfaction  or  expressing  a  wish  to  exam- 
ine it  more  particularly.  If  the  purchasers 
neglected  to  make  such  inquiry  or  examina- 
tion at  or  before  the  execution  of  the  contract 
of  sale  as  ordinary  prudence  would  dictate, 
they  cannot  found,  upon  the  mere  expression 
of  an  opinion  by  the  owners  or  their  agents 
that  the  land  was  available  for  building  pnr- 
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poses,  the  ri^^t  to  haire  the  contract  rescind* 
ed,  more  than  two  yearn  thereafter,  by  a  court 
of  equity. 

The  complainants  J.  D.  Moncure,  H.  D.  OoIe» 
R.  R.  Ck>ie,  M.  R.  Harrell,  and  0.  P.  Armi- 
stead  claimed  that  they  w&ce  entitled  to  re- 
lief upon  the  additional  ground  that  McCand- 
lish  &  Clowes,  from  whom  they  purchased 
as  agents  for  the  sale  of  the  land*  concealed 
from  them  that  they  (the  agents)  were  part 
owners  of  the  land,  and  falsely  assured  them, 
for  the  purpose  of  procuring  the  contract, 
that  th^,  on  account  of  the  desirability  of 
the  land  as  an  investment  or  speculation, 
were  going  to  take  an  Interest  in  it  them- 
selves upon  the  same  terms,  and  would  pay 
their  money  Just  as  the  complainants  were 
asked  to  do.  If  this  charge  be  true,  the  con- 
duct of  the  agents  wss  contrary  to  good 
morals,  and  would  not  be  sanctioned  by  a 
court  of  equity,  but  would  constitute  a  fraud, 
and  avoid  the  purchase. 

This  charge  was  only  made  by  the  com- 
plainants in  their  depositions,  and  was  vig- 
orously denied  by  McCandlish  &  Olowes  in 
theirs.  It  was  not  made  In  the  bill,  and  was 
in  no  wise  put  in  issue  by  the  pleadings.  In 
a  court  of  equity,  as  well  as  in  a  court  of 
law,  the  allegations  and  proofs  must  agree. 
A  recovery  will  not  be  allowed  upon  a  case, 
although  proved,  w.hich  differs  essentially  from 
that  alleged  in  the  bllL  Smith  v.  Nicholas, 
8  Leigh,  364;  Brown  v.  ToeU's  Adm'rs,  6 
Rand.  543;  Thompson  v.  Jackson,  8  Rand. 
504;  Hunter's  Adm'rs  v.  Jett,  4  Rand.  104; 
and  Manufacturing  Co.  v.  Evans,  84  Va.  717, 
6  S.  E.  2.  If  this  were  not  so,  as  has  been 
aptly  said,  'the  pleadings,  instead  of  being 
a  shield  to  protect  parties  from  surprise,  would 
be  a  snare  to  entrap  them." 

In  Crocket  v.  Lee,  7  Wheat  522,  It  was 
said  by  Chief  Justice  Marshall:  '*If  the 
pleadings  in  the  cause  were  to  give  no  notice 
to  the  parties  or  to  the  court  of  the  material 
facts  on  which  the  right  asserted  was  to  de- 
pend; no  notice  of  the  points  to  which  the 
testimony  was  to  be  directed,  and  to  which 
it  was  to  be  limited;  if  a  new  case  might 
be  made  out  in  proof  different  from  that 
stated  in  the  pleadings,— all  will  perceive  the 
confusion  and  uncertainty  which  would  at- 
tend legal  proceedings,  and  the  injustice 
which  must  frequently  take  place.  The  rule 
that  the  decree  must  conform  to  the  allega- 
tions, as  well  as  to  the  proofs,  of  the  parties, 
is  not  only  one  which  justice  requires,  but 
one  which  necessity  imposes  on  courts." 

In  Jackson's  Assignees  v.  Cutright,  5  Mnnf. 
814,  the  language  of  Judge  Carr  is  not  less 
emphatic:  "The  plaintiff  must  prove  the 
case  which  he  sets  out  in  his  bill;  and  al- 
though he  should  make  out  in  evidence  a 
good  case,  which,  under  other  circumstances, 
would  secure  the  interposition  of  the  court, 
yet,  if  it  be  not  the  very  case  made  by  the 
blD,  it  wlU  not  support  the  bill." 

The  charge   of   concealment  against   the 


agents,  HcOandlish  ft  dowes,  was  not  made, 
even  Ui  the  depositicms.  In  behalf  of  the  other 
complainants,  M.  T.  McGlaer  and  J.  Lewis 
Bumgaidner,  for  the  reason  that  they  were 
well  awaie^  when  they  purchased,  of  the 
interest  of  McCandlish  ft  Olowes  in  the  land; 
and,  the  charge  of  concealment  not  belngr  W- 
plicable  to  them,  it  could  not  have  been  al- 
leged in  the  bill  as  a  ground  of  relief  fOr 
the  other  complainants,  because  it  is  only 
upon  the  principle  that  all  of  the  complain- 
ants were  deceived  by  the  same  fraodn- 
lent  acts  that  they  are  permitted  to  mdte  to 
one  bilL  Bosher  ▼.  Land  Co.,  89  Va.  455, 
16  S.  E.  300;  Rader  v.  Land  Co.  (Va.)  27  S. 
E.  580.  It  is  not  permissible,  jointiy,  to  gain 
admission  into  the  court  upon  the  allegation 
of  a  common  grievance,  and,  when  it  is  gain- 
ed under  the  color  of  a  -joint  ground  ot 
grievance,  to  seek  relief  upon  other  or  sep- 
arate and  distinct  grounds.  To  allow  or 
sanction  such  a  practice  would  be  to  condemn 
the  science  of  pleading,  the  wisdom  of  which 
experience  daily  teaches  us. 

Whatever  merit  there  may  be  in  the  charge 
made  against  the  agents  of  concealing,  when 
making  sale  of  the  land  to  some  of  the  com- 
plainants, their  ownership  of  an  interest  in 
it,  it  was  not  so  put  In  Issue  aa  to  In^oko 
the  consideration  of  the  court  It  consti- 
tutes, if  true,  a  ground  of  relief  separate 
and  distinct  from  the  representations  charged 
in  the  bill,  and  we  express  no  opinion  In  re- 
gard to  the  testimony  upon  this  pohit 

The  complainants,  upon  the  Issues  nutde  In* 
the  pleadings,  were  not  entitled  to  tiie  re- 
lief granted  by  the  court  The  decree  ap- 
pealed from  must  therefore  be  reversed. 

It  appears  firom  the  record  that  the  def  aid- 
ants  W.  A.  Wren  snd  McD.  L.  Wren  ask- 
ed that  their  answer  be  treated  as  a  cross 
bill.  This  matter  has  not  been  passed  iqpon 
by  the  circuit  court,  and  is  still  open.  The 
case  is  therefore  remanded  to  it  for  soch  par- 
ther  action  as  may  be  appropriate  to  the 
cause,  not  to  conflict  with  the  views  herein^ 
expressed. 

(K  Va.  41SV 
ATLANTIC  &  D.  RT.  CO.  v.  RIEOBR. 
(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

2.  1807.) 
Chavgb  or  Vbkub— Imfanbuno  or  Jury— Bx&ki- 

HATION  OF  WTTWE88H8— EVIDBNCTB— ObJECTIOJTS— 

Rtebcttal— Railiioads^Csossino  AOGIDBinS— 
BxoNAM  ov  Approach— NBOLiOBNOB—PLBADnvO' 
AND  Proof— iNBTRUCTiosB—ApPEAii— Review. 

1.  A  motion  for  a  change  of  venae  on  the 
ground  of  general  prejudice  or  ili  feeling  against 
movant  on  account  of  certain  conduct  is  prop- 
erly overmled  when  the  case  does  not  have  any 
connection  with  such  conduct,  and  witneeseB 
by  whom  such  feeling  is  shown  express  the 
opinion  that  an  impartial  Jury  can  be  had  iik 
the  venue  to  try  the  case. 

2.  In  an  action  against  a  railroad  corporation, 
to  obtaining  a  jury  a  person  could  not  be  ask- 
ed, on  his  voir  dire,  by  defendant,  whether  he- 
was  prejudiced  against  corporations. 
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S.  Yfhtn  a  proper  qnestion  is  asked  of  a  Juror 
OB  his  Toir  dm,  and  the  court  refuses  to  per- 
mit it  to  be  answered,  in  order  to  subject  the 
court's  action  to  a  review  the  record  must  show 
what  the  questioner  expected  or  proposed  to 
proTe  bj  the  juror. 

4.  Where  a  witness  has  bi^en  examined,  cross* 
examined,  and  reexamined,  and  no  new  matter 
is  brought  out  on  the  re-examination,  the  exam- 
ination is  ordinarily  considered  closed,  and  the 
pririlege  of  a  recrossexamination  is  within  the 
absolute  discretion  of  the  court;  and  hence  it 
was  not  error  that  the  court,  after  permitting 
the  recross-examination  to  commence,  interrupt- 
ed counsel  as  he  was  asking  a  question,  and 
stopped  the  examination,  without  knowing  what 
the  Question  was. 

0.  where  defendant  !n  an  action  for  negli- 
gence introduced  evidence  of  a  conversation  be- 
tween plaintiff  and  two  of  his  witnesses  which 
tended  to  show  plaintiff  guilty  of  contributory 
negligence,  and  also  evidence  of  statements  al- 
leged to  have  been  made  by  one  of  such  wit- 
nesses in  the  presence  of  a  third  witness,  the 
two  witnesses  might  be  called  in  rebuUal  to 
deny  the  conversation,  and  the  third  witness  to 
deny  the  statements. 

8.  The  failure  to  sound  the  whistle  of  an  ap- 
proaching locomotive  at  least  twice,  sharply, 
not  less  than  800  yards  before  a  highway  cross- 
ing, as  required  by  Acts  Assem.  1808-94,  pp. 
827,  828,  constitutes  negligence  on  the  part  of 
the  company  which  cannot  be  cured  by  sound- 
ing at  a  shorter  distance. 

7.  Though  a  locomotive  whistle  be  not  blown 
JLS  required  by  law  on  the  train's  approaching  a 
highway  crossing,  yet  a  traveler  on  the  high- 
way, injured. by  the  locomotive,  is  not  entitled 
to  recover  against  the  railroad  company  where 
he  knew,  or  by  the  exercise  of  ordinary  care 
ought  to  have  known,  in  time  to  avoid  the  in- 
jury, that  the  locomotrve  was  approaching;  and 
it  is  not  necessary,  in  order  to  defeat  his  recov- 
ery, that  recklessness  should  have  characterized 
his  conduct. 

8.  Under  a  declaration  for  a  personal  injury 
received  at  a  railroad  crossing,  alleged  to  have 
been  caused  by  the  company's  negligently  man- 
aging, conducting,  and  running  Its  locomotive, 
plaintiff  could  show  the  absence  of  a  flagman 
and  safety  gates  at  the  crossing,  as  bearing  on 
the  negligence  alleged. 

9.  In  an  action  for  injuries  received  at  a  rail- 
road crossing,  it  was  error  to  refuse  to  instruct, 
as  requested  by  defendant,  that  a  higher  degree 
of  care  is  required  of  a  traveler  on  a  highway  to 
■avoid  trains  at  a  crossing  where  the  view  is  ob- 
structed,  than  otherwise,  where  the  court  had 
instructed  that  a  higher  degree  of  care  was  im- 
posed on  the  company  in  such  case. 

10.  An  instruction  sdiven  for  a  plaintiff  or  de- 
fendant, properly  denning  only  toe  duty  of  the 
opposite  party  towards  him,  arising  out  of  a 
supposed  state  of  facts,  and  not  stating  the  duty 
the  law  imposed  on  him  under  the  same  circum- 
stances, is  not  necessarily  objectionable  because 
it  does  not  state  the  whole  law  of  the  subject. 

11.  When  no  ground  of  objection  is  stated  to 
the  giving  of  instructions,  either  in  the  petition 
or  the  brief,  an  assi^^nment  of  error  based  there- 
on will  not  be  considered. 

.    Error  to  bastings  court  of  Portsmouth. 

Action  by  Francis  Rieger  against  the  At- 
lantic &  Danville  Railway  Company,  in  tres- 
pass on  the  case,  for  damages  for  personal 
injuries.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  brings  error.    Reversed. 

A  P.  Thom,  for  plaintiff  in  error.  Mnr- 
dangh  ft  Marshall,  for  defendant  in  error. 

BUCHANAN,  J.  Under  the  decisions  of 
the  court  in  the  cases  of  Railroad  Co.  v. 
Sherman's  Adm'r»  30  Grat   60(2,   60G,    RaU< 


road  Oo.  T.  Harman's  Adm*rt  88  Ta.  568»  8 
8.  XL  261«  and  RailiDad  Oo.  ▼.  Joynerfs  Adm'r» 
92  Va.  8G4,  23  &  B.  778,  each  count  in  the 
dedaratiMi  was  stcfflcient,  and  the  demnrrer 
thereto  was  properly  overruled. 

The  defendant  made  a  motion  (which  was 
OTemiled)  to  have  the  cause  removed,  under 
section  3316  of  the  Code,  from  the  corpora- 
tion conrt  of  the  city  of  Portsmouth  to  the 
circnit  court  of  the  county  of  Norfolk,  on 
the  ground  that  a  general  pr^udice  or  ill 
feeling  existed  in  that  city  against  the  de- 
fendant The  evidence  offered  to  sustain  the 
motion  showed  that  the  Atlantic  ft  Danville 
Railway  Company  had  entered  into  a  con- 
tract with  the  city  of  Portsmouth,  by  which, 
in  consideration  of  a  subscription  of  $150,- 
000  of  the  bonds  of  the  dty  to  the  stock  of 
the  railroad  company,  it  had  agreed  to  make 
its  tide- water  terminus  in  the  city,  and  there 
locate  and  maintain  its  general  offices  and 
shops;  that  afterwards,  when  the  works  and 
property  of  the  railroad  company  were  sold 
under  proceedings  to  foreclose  a  mortgage 
thereon,  a  new  company  (the  defendant)  was 
formed,  with  the  same  name  as  the  old  com- 
pany; that  it  removed  the  terminus,  of- 
fices, and  shops  from  the  city  of  Portsmouth, 
cdaiming  that  it  was  not  bound  by  the  con- 
tracts of  its  predecessor;  that  the  city  had 
thus  lost  the  consideration  for  which  it  ex- 
ecuted its  bonds;  and  that  by  reason  of  this 
action  of  the  defendant  company  there  was 
great  prejudice,  or,  rather,  a  widespread 
feeling  of  indignation,  against  it 

The  fact  that  such  a  feeling  existed  in  a 
community  against  one  of  its  citizens,  or 
a  corporation  which  had  done  or  was  doing 
business  there,  might  be  sufficient  to  show 
the  difficulty,  if  not  the  improbability,  of 
getting  an  impartial  Jury  from  among  its 
citizens  to  try  a  cause  involving  the  conduct 
which  produced  the  indignation;  but  it  does 
not  show  a  sufficient  ground  for  the  removal 
of  a  cause  in  which  the  same  person  is  one 
of  the  parties,  when  the  case  does  not  in- 
volve, or  have  any  connection  with,  the  con- 
duct which  produced  the  indignation;  and 
especially  is  this  so  when  the  witnesses  by 
whom  the  feeling  against  the  party  is  shown 
express  the  opinion  that  a  perfectly  fair  and 
Impartial  jury  can  be  had  in  the  city  to  try 
the  case. 

The  court  upon  overruling  the  motion  for 
a  change  of  venue,  directed  a  special  Jury 
to  be  summoned;  and  from  those  summoned 
a  jury  was  obtained,  free  from  legal  objec- 
tion. It  was  held  in  Wright's  Case,  33  Orat 
880,  and  in  Joyce^s  Case,  78  Ya.  287,  that 
where  a  motion  to  change  the  venue  has 
been  made  and  overruled,  the  fact,  that  a 
Jury  free  from  legal  objection  was  after- 
wards obtained  was  conclusive  evidence  that 
the  motion  was  properly  overruled.  Wheth- 
er the  court  can  properly  kx>k  to  subsequent 
proceedings  in  the  cause  to  determine  wheth- 
er such  a  motion  was  properly  overruled,  it 
is  not  necessary  to  decide  in  this  case,  as 
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tbe  action  of  tlM  court  was  clearly  right  up- 
on the  eyidence  before  it  when  the  motion  was 
heard  and  decided. 

While  Jesse  C.  Bain,  one  of  the  persons 
summoned  on  the  special  jury,  was,  by  per- 
mission of  the  court,  being  exn mined  by 
counsel,  in  the  presence  of  the  court,  <m  his 
voir  dire,  to  ascertain  whethor  or  not  be  was 
free  from  Just  cause  of  ezceptioo,  counsd  for 
defense  asked  him  whether  he  was  preju- 
diced against  corporations,  but  the  court  re- 
fused to  permit  the  question  to  be  answered. 
This  action  of  the  court  is  assigned  as  error. 

This  was  not,  in  our  opinion,  a  proper  ques- 
tion to  be  asked  in  an  examination  of  the 
Juror  on  his  voir  dire.  Code,  §  8154.  See 
Richardson's  Adm'x  v.  Bank  (Ya.)  26  S.  B. 
413;  1  Thomp.  Trials,  73;  Balbo  y.  People, 
80  N.  Y.  484,  496.  But,  if  it  were.  It  does  not 
appear  that  any  injury  resulted  to  the  de- 
fendant from  the  court's  refusal  to  permit  it 
to  be  answered.  Where  a  question  is  asked, 
and  the  witness  is  not  permitted  to  answer  it, 
hi  order  to  have  the  court's  action  reviewed 
by  an  appellate  court  the'  record  must  show 
what  the  party  expected  or  proposed  to  prove 
by  the  witness.  The  same  rule  applies  in  the 
examination  of  a  Juror  on  his  voir  dire;  the 
reason  being  in  both  cases  that  a  Judgment 
wHl  not  be  reversed  because  evidence  has  been 
excluded  or  rejected  by  the  trial  court,  unless 
its  materiality  be  made  to  appear.  Insurance 
CJo.  V.  Pollard  (Va.)  28  S.  E.  421,  423,  424, 
and  cases  cited;  Com.  v.  Trefethen,  157  Blass. 
180,  31  N.  E.  961. 

The  record  not  only  fails  to  show  that  the 
defendant  did  expect,  or  had  any  reason  to  ex- 
pect, an  affirmative  reply  to  his  question,  but 
it  tends  to  show  that  the  witness,  if  permitted 
to  answer,  would  have  replied  that  he  had 
no  such  prejudice. 

Assignment  of  error  No.  4  is  based  upon  bill 
of  exceptions  No.  8,  which  is  as  follows  (omit- 
ting the  formal  parts): 

"After  the  Jury  were  sworn  to  try  the  issue 
Joined  in  this  case,  and  the  plaintiff  had  intro- 
duced, as  a  witness  to  sustain  the  issue  on 
hlE  part,  one  F.  S.  Hope,  and  he  had,  after 
the  first  cross-examination  by  defendant's 
counsel,  been  re-examined  by  plaintUTs  coun- 
sel, and  was,  notwithstanding  the  objection  of 
counsel  for  plaintiff,  by  permission  of  the 
court,  being  recross-examined  by  counsel  for 
defendant,  as  will  appear  from  a  transcript  of 
his  testimony  Included  in  bill  of  exceptions 
No.  11,  which  is  hereby  referred  to  and  made 
a  part  of  this  bill  of  exceptions,  the  defend- 
ant's counsel  undertook  to  ask  the  witness  a 
question,  which  the  court,  without  knowing 
what  the  question  was,  would  not  permit  the 
counsel  for  the  defendant  to  ask.  And  there- 
upon counsel  for  defendant  asked  permission 
to  state  the  question  to  the  court,  in  order  that 
the  court  might  determine  whether  or  not  the 
question  was  a  proper  one  to  be  asked,  but 
the  court  refused  to  permit  the  counsel  for 
defendant  to  state  the  question  to  the  court, 
on  the  ground,  as  stated  by  the  court,  that 


counsel  had  already  cross-examined  thfe  wit- 
ness, and  turned  him  over  to  the  plaintifC  To 
which  counsel  for  defendant  replied  that  tills 
question  was  to  be  asked  after  the  court  had 
permitted  counsel  for  the  defendant  to  begin 
a  recross-examination,  and  was  to  be  in  con- 
nection with  the  substantial  merits  of  the 
case,  as  claimed  by  counsel  for  the  defense. 
But  the  court  would  not  hear  the  question,  to 
ascertain  whether  or  not  tt  was  pertinent  to 
the  real  merits  of  the  case,  or  whether  or  not 
it  was  pertinent  to  the  question  of  recross- 
examination  which  had  been  begun.  To  which 
the  court  replied  that  the  recross-examination 
allowed  counsel  for  the  defense  was  in  an- 
swer to  a  point  raised  by  the  plaintiff;  the 
court  understanding  at  the  time  that  the  ques- 
tion sought  to  be  asked  was  not  upon  the 
point  upon  which  the  recross-examination  liad 
been  opened,  but  the  court  not  knowing  such 
to  be  the  case,  and  not  allowing  counsel  for 
defendant  to  state  the  question  to  the  court, 
to  ascertain  whether  or  not  sudi  was  the 
case." 

Ordinarily  a  party  cannot,  as  a  matter  of 
right,  recross-examine  a  witness.  Were  it  oth- 
erwise, it  is  obvious  that  it  would  lead  to 
great  abuses,  in  harassing  witnesses  and  pro- 
tracting trials. 

Where  a  witness  has  been  examined,  cross- 
examined,  and  re-examined,  unless  there  be 
new  matter  brought  out  upon  the  re-exam- 
ination, the  examination  of  the  witness  ought 
ordinarily  to  be  considered  as  closed.  But. 
if  the  court  suffer  new  matter  to  be  1)rought 
out  upon  the  re-examination,  an  opportunity 
ought  to  be  given  to  the  opposite  party  to  In- 
terrogate the  witness  as  to  the  new  matter. 

In  this  case  no  new  matter  was  brought  out 
by  the  re-examination.  It  was  strictiy  in  ref- 
erence to  matters  as  to  which  the  witness  had 
been  cross-examined.  If  the  court,  when  the 
plaintiff  objected  to  a  recross-examination,  had 
sustained  the  objection  and  refused  a  recross- 
examination,  it  would  hardly  be  contended 
that  such  a  ruling  would  be  erroneous,  or  that 
it  was  not  a  proper  exercise  of  the  discretion 
of  the  court  hi  the  conduct  of  the  trial.  If, 
however,  after  it  had  overruled  the  plalntifTs 
objection,  and  permitted  the  defendant  to 
commence  his  recross-examination.  It  saw  that 
it  had  granted  a  privilege  which  ought  not 
to  have  been  granted,  or  which  was  being 
abused,  by  going  over  that  which  had  already 
been  fully  gone  over,  or  that  a  further  exercise 
of  the  privilege  could  serve  no  useful  purpose 
in  the  case,  there  would  seem  to  be  no  good 
reason  why  it  should  not  put  an  end  then  and 
there  to  a  recross-examination  which  In  titie 
first  instance  it  would  clearly  have  had  tito 
right  to  have  refused  altogether. 

Where  a  party  is  exercising  an  absolute 
right,  and  not  a  mere  privilege,  the  court  must 
know  wliat  his  question  is,  before  it  can  refuse 
to  permit  him  to  ask  it;  but  if  he  is  exercis- 
ing a  mere  privilege,  which  the  court  has  tlie 
right  to  refuse,  or,  having  granted,  has  the 
right  to  withdraw,  however  much  its  reru««al 
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to  hear  the  question  may  offend  against  Judi- 
cial propriety,  it  is  not  reversible  error,  whexk 
done  under  circumstances  like  those  presented 
by  the  record  in  this  case. 

l%e  court  did  not  err  In  permitting  Mrs. 
Ironmonger  and  Mr.  and  Mrs.  James,  wit- 
nesses who  had  testified  in  chief  for  the 
plaintiff,  to  be  recalled  by  him  in  rebuttal. 
Mrs.  Ircmmonger  and  Mrs.  James  were  in  the 
buggy  with  the  plaintiff  when  he  was  injured. 
The  defendant  introduced  a  witness  who  tes- 
tified that  immediately  before  the  accident 
occurred  he  heard  a  conversation  between 
them  (or  one  of  them)  and  the  plaintiff  which 
tended  to  show  that  he  (the  plaintiff)  was 
guilty  ol  contributory  negligence  when  he 
drove  upon  the  railroad  tra<^.  They  were 
introduced  to  prove,  and  did  testify,  that 
there  was  no  such  conversation  as  that  de- 
scribed by  the  defendant's  witness.  Mr. 
James  was  introduced  in  rebuttal  to  prove 
that  Mrs.  James,  one  of  the  plaintiff's  wit* 
nesses,  had  not  made  certain  statements 
which  witnesses  of  the  defendant  stated  that 
she  had  made  in  conversation  with  them 
when  he  was  present 

The  evidence  objected  to  was  clearly  in  re- 
buttal, and  properly  admitted. 

The  plaintiff  moved  the  court  to  instruct 
the  jury  '*that  if  they  should  believe  from 
the  evidence  that  the  whistle  was  not,  at 
least  twice,  sharply  sounded,  at  a  distance 
not  less  than  three  hundred  yards  l>efore  the 
highway  crossing  referred  to  in  the  plaintifTs 
declaration  was  reached,  and  that  such  fail- 
ure to  so  sound  the  whistle  at  such  distance 
tended  to  cause  the  accident  complained  of 
In  said  declaration,  then  the  defendant,  the 
Atlantic  &  Danville  Railway  Company,  is  lia- 
ble for  all  damages  caused  by  such  neglect, 
and  they  must  find  for  the  plaintiff,  unless 
they  believe  from  the  evidence  that  the  plain- 
tiff, by  his  own  negligence  and  recklessness, 
directly  and  proximately  contributed  to  the 
act  which  caused  the  injury." 

The  defendant  objected  to  the  instruction 
unless  the  court  would  modify  it  by  adding: 
"But  the  court  further  instructs  the  jury  that 
in  order  to  find  a  verdict  against  the  defend- 
ant for  not  having  sounded  its  whistle,  if 
such  was  the  case,  at  a  point  not  less  than 
three  hundred  yards  before  reaching  the 
highway  crossing,  the  jury  must  believe  that 
the  failure  to  sound  its  whistle  at  such  point 
was  the  cause  of  the  accident;  but  if  the 
jury  believe  from  the  evidence  that  a  proper 
crossing  signal  was  given  at  a  point  nearer 
the  crossing,  and  that  such  signal,  under  the 
circumstances  of  the  case,  was  as  good  a  no- 
tice of  th6  approaching  locomotive  as  it 
would  have  been  if  it  had  been  given  at  a 
point  not  less  than  three  hundred  yards 
from  the  crossing,  then  the  accident  is  not 
traceable  to  the  failure  to  give  the  signal  at 
the  point  not  less  than  three  hundred  yards 
before  reaching  the  crossing." 

This  the  court  declined  to  do,  and  gave  the 
plaintiff's  instruction  as  asked  for. 
28S.E.-^ 


If  the  defendant  failed  to  sound  the  whis- 
tle of  its  locomotive  in  the  manner  set  out  in 
the  instruction,  it  was  guilty  of  negligence, 
for  the  statute  (act  approved  March  5,  1894; 
Acts  Assem.  1898-94,  pp.  827,  828)  is  imper- 
ative that  the  whistle  shall  be  so  sounded. 
The  object  of  the  statute,  as  stated  in  its 
title,  was  to  protect  human  life;  and,  as  the 
injury  to  the  plaintiff  was  especially  such  a 
one  as  the  sounding  of  the  whistle  was  in- 
tended to  prevent,  some  presumption  arises 
that  the  injury  was  caused  by  the  neglect, 
unless  the  plaintiff's  own  fault  was  manifest 
Gooley,  Torts  (2d  Ed.)  799;  Shear.  &  R.  Neg. 
f  469;  3  Elliott,  R.  R.  S  1155.  But  such  neg- 
ligence of  the  defendant  does  not  entitle  the 
plaintiff  to  recover,  unless  it  was  the  cause 
of  his  injury.  Whether  it  was  or  not  was  to 
be  determined  from  all  the  facts  and  cir- 
cumstances of  the  case.  Although  the  whis- 
tle did  not  blow  as  required,  yet  if  the  plain- 
tiff knew,  or  by  the  exercise  of  ordinary 
care  ought  to  have  known,  that  the  locomo- 
tive was  approaching,  in  time  to  have  avoid- 
ed the  injury,  he  was  not  entitled  to  recover. 
It  was  not  necessary,  in  order  to  defeat  his 
recovery,  that  "recklessness"  should  have 
characterized  his  conduct  in  going  upon  the 
track  when  he  was  injured;  and  the  instruc- 
tion is  erroneous,  in  so  stating.  The  failure 
to  exercise  ordinary  care  was  sufficient  to  de- 
feat it. 

The  addition  to  the  instruction  asked  for 
by  the  defendant  was  properly  refused.  The 
defendant  had  the  right  to  have  the  court  in- 
struct the  jury,  either  by  an  addition  to  that 
instruction,  or  by  an  independ^it  instruc- 
tion, that,  although  they  might  believe  that 
the  defendant  had  failed  to  blow  the  whistle 
as  required  by  law,  yet  if  the  defendant  gave 
another  or  other  warnings,  which  in  fact  no- 
tified the  plaintiff  of  its  approach,  or  which 
would  have  given  him  notice  if  he  had  been 
exercising  ordinary  care,  so  that  he  could 
have  avoided  the  injury,  he  was  not  entitled 
to  recover.  But  it  was  not  proper  to  leave 
to  the  jury  the  question  of  determining 
whether  the  sounding  of  the  whistle  at  some 
point  less  than  3(X)  yards  from  the  crossing 
was  as  good  a  notice  of  the  approaching  lo- 
comotive as  that  required  by  the  statute. 
The  legislature  had  determined  where  the 
whistle  was  to  be  sounded,  and  it  was  not 
for  the  court  or  the  jury  to  determine  that 
sounding  it  at  some  other  yH&ce,  or  in  some 
other  manner,  was  equally  as  good.  The 
question  which  the  jury  had  to  determine 
was  not  whether  one  kind  of  warning  was  as 
good  as  another,  but  whether,  under  all  the 
circumstances  of  the  case,  although  the  de- 
fendant may  have  failed  to  sound  the  whis- 
tle in  the  manner  required  by  statute,  the 
plaintiff's  injury  was  proximately  caused  hy 
the  defendant's  negligence. 

The  defendant  moved  the  court  to  instruct 
the  jury  "that  the  plaintiff,  Francis  Rieger,  is 
complaining  of  the  defendant  in  this  case  for 
the  alleged  careless  and  negligent  manage- 
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ment,  direction,  or  running  of  its  locomotiTe 
engine  on  tbe  occasion  mentioned  In  tiie  dec- 
laration; and  nmesB  tiie  Jury  belleye  from  the 
evidence  that  the  defendant,  or  its  agent  or 
agents,  did  careleady  or  negllgentiy  manage, 
direct,  or  ran  Its  said  engine,  and  thereby 
canse  the  accident,  they  must  find  for  the  de- 
fendant, even  though  they  may  belleye  that  it 
was  negligent  in  the  defendant  not  to  keep  a 
flagman  or  safety  gates  at  the  crossing  in 
question." 

The  reason  assigned  in  the  petition  and  brief 
why  the  court  erred  in  refusing  to  give  that 
instruction  is  that  the  plalntiiC  was  confined 
to  the  allegations  in  the  declaration,  and  that 
he  could  not  recover  upon  any  other  ground 
of  negligence  than  that  stated  in  his  plead- 
ings, which  was  that  of  negllgentiy  managing, 
directing,  and  running  its  locomotive  engine. 
It  Is  true  that  he  could  not  recover  upon  any 
other  groimd  than  that  of  negllgentiy  man- 
aging, conducting,  and  running  its  locomotive. 
Bchles*  Adm*z  v.  Railroad  Ck).  (Va.)  25  S.  B. 
545.  But  it  was  not  necessary  to  aver. in  the 
declaration  all  the  facts  and  circumstances  by 
which  he  expected  to  show  the  negligence 
charged.  Without  averring  it,  he  had  the 
right  to  show,  if  he  could,  that  the  whistle 
was  not  blown,  nor  the  bell  rung;  that  no 
lookout  was  kept;  that  the  track  was  ob- 
structed; that  the  locomotive  was  running 
very  rapidly;  the  absence  of  a  gateman  or 
safety  gates,— or  any  other  fact  or  circum- 
stance which  tended  to  show  that  the  defend- 
ant was  negligent  in  the  running  of  its  loco- 
motive at  that  particular  time  and  place,  as 
to  travelers.  Lesan  v.  Railroad  Ck>.,  77  Me. 
85;   3  Elliott,  R.  R.  §  U57. 

If  it  was  intended  by  the  Instruction  to  say 
to  the  jury  that  they  could  not  consider,  along 
with  the  other  facts  and  circumstances  of  the 
case,  the  fact  that  the  defendant  did  not  keep 
a  flagman  or  safety  gates  at  the  crossing,  in 
determining  whether  or  not  the  defendant  was 
negllgentiy  managing  and  running  its  locomo- 
tive when  the  plaintiff  was  Injured,  it  was  er- 
roneous. If,  on  the  other  hand,  the  instruc- 
tion be  construed  as  admitting  that  this  cir- 
cumstance could  be  considered  along  with  the 
others,  and  that  if  the  jury  believed  from  all 
the  evidence  in  the  case  that  the  defendant 
did  not  negligently  cause  the  plaintiff's  Injury, 
then  the  last  clause  of  the  Instruction  was  un- 
necessary, and  could  have  no  other  effect  than 
to  mislead  the  jury. 

The  court  did  not  err  in  refusing  to  give  the 
Instruction. 

The  defendant  asked  the  court  to  give  the 
following  instruction,  which  was  refused: 
'*The  court  instructs  the  jury  that,  even 
though  they  may  believe  from  the  evidence 
that  a  view  of  the  track  on  which  the  defend- 
ant's engine  was  approaching  the  crossing  was 
partially  obstructed  by  cars  left  standing  on 
tiie  side  tracks,  yet  that  fact  did  not  lessen 
the  caution  required  of  the  plaintiff  in  at- 
tempting to  cross,  but,  on  the  contrary,  im- 
posed on  him  a  higher  degree  of  caution." 


By  Instmction  No.  5  given  for  the  plalntiif, 
the  Jury  were  Informed  that,  if  the  view  of 
an  approaching  train  was  obstructed  as  a 
traveler  approached  the  crossing,  a  higher  de- 
gree of  care  was  required  of  the  defendant  in 
the  running  of  its  trains  than  if  there  had 
been  no  such  obstructions;  but  it  contained 
no  statement  that  the  plaintiff,  under  like  cir- 
cumstances, wais  also  held  to  a  higher  degree 
of  care.  Nor  was  it  necessary  that  it  should 
contain  tbe  latter  statement,  although  it  was 
as  clearly  the  law  as  was  the  former  state- 
ment; for  where  the  object  of  an  Instruction 
is  merely  to  deflne  the  duty  of  the  defendant 
arising  out  of  a  supposed  state  of  facts,  and 
It  does  not  purport  to  contain  a  complete  hy- 
pothesis on  which  a  plaintiff  suing  for  inju- 
ries caused  by  alleged  negligence  is  entitied  to 
recover,  it  is  not  necessary  in  such  an  in- 
struction to  refer  to  the  duty  or  supposed 
negligence  of  the  plaintiff.  Railroad  Go.  v. 
Avery,  109  m.  314;  2  Thomp.  Trials,  f  2328. 
When,  however,  the  defendant  comes  to  ask 
for  an  instruction  as  to  the  increased  care 
of  the  plaintiff  under  the  same  or  a  similar 
supposed  state  of  facts  as  that  upon  which 
the  plaintiff's  instruction  was  based.  It  has  the 
right  to  have  its  instruction  given  without 
adding  to  it  what  its  own  duty  was  under  like 
circumstances,  and  for  the  same  reason.  Bat 
if  it  were  true,  as  the  plaintiff's  counsel  in- 
sists, that  the  instruction  was  objectionable 
because  it  did  not  contain  the  whole  law  of 
tbe  case  upon  the  subject,  his  own  instruction 
was  defective  in  that  respect,  and  the  defend- 
ant's objection  to  It  ought  to  have  been  sus- 
tained, or  the  court  ought  to  have  amended  It 
by  adding  to  it  what  the  plaintiff's  duty  was 
under  like  circumstances,  or  supplied  the  de- 
fect by  giving  the  defendant's  instruction. 
But  we  are  of  opinion  that  the  defendant's 
instruction  was  clearly  a  proper  instruction, 
and  that  the  court  erred  in  rejecting  it 

The  action  of  the  court  in  giving  instruc- 
tions copied  into  bill  of  exceptions  No.  8  Is  as- 
signed as  error,  but,  as  no  ground  of  objec- 
tion is  stated  either  in  the  petition  or  brief  of 
the  defendant  company,  that  assignment  of 
error  will  not  be  considered. 

It  follows  from  what  has  been  said  that  the 
judgment  complained  of  must  be  reversed,  the 
verdict  set  aside,  and  a  new  trial  awarded,  to 
be  had  in  accordance  with  the  law  and  views 
expressed  In  this  opinion. 

HARRISON,  J.,  absent 
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MUTUAL  LIFE  INS.  CX).  OF  NftW  YORK 

V.  OLIVER. 

(Supreme  Court  of  Appeals  of  yirginia.     Dec. 

16,  1897.) 

INSUBANCB  -^  PrBMIUKS  —  PATMBNT  ~  PLBADDfO — 

EVIDBHOB— ExCXPnOKS— WlTRBtSBB— 

COVPBTBNCT— INTBRB8T. 

1.  A  demurrer  to  a  declaration,  on  the  groand 

that  it  does  not  state  "when,  where,  or  hovr" 
the  contract  sued  on  was  made,  was  properly 
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OTerruIed,  where  the  contnlct  was  »et  out  with 
ft  statement  of  when  and  where  it  was  made, 
ftnd  the  facts  were  set  forth  which  constitnted 
the  cause  of  action,  so  that  they  could  be  an- 
derstood  by  defendant,  the  jury,  and  the  court. 

2.  An  agent  of  a  life  insurance  company  is 
not  one  of  the  original  parties  to  an  insurance 
contract  made  by  him  for  the  company,  within 
Code,  S  8346,  div.  22.  proriding  that,  where  one 
of  the  original  parties  to  tiie  contract  which  is 
the  subject  of  the  inyestigation  is  incapable  of 
testifying  by  reason  of  death,  the  other  party 
to  such  contract  shall  not  be  admitted  to  testi- 
fy in  his  own  favor,  unless  he  be  first  called  to 
testify  in  behalf  of  said  last-named  party;  the 
test  of  competency  being,  not  the  fact  to  be  tes- 
tified to,  but  the  contract  which  is  the  subject 
of  inyestigation. 

8.  In  an  action  on  a  life  insurance  policy,  the 
agent  who  made  the  contract  was  asked  on  be- 
half of  the  company:  "At  the  time  of  taking 
said  application,  did  [insured]  pay  you  any  mon- 
ey or  did  you  furnish  him  a  oinding  receipt?" 
The  iK>licy  had  not  been  delivered,  and  the  ap- 
plication, which  specified  that  the  insurance 
should  not  take  effect  until  the  premium  was 
paid  and  the  policy  deHvered,  was  in  printed 
form,  with  a  blank  for  the  amount  of  tne  pre- 
mium, which  was  not  filled  in.  and,  if  filled  in. 
would  have  operated  as  a  receipt  for  the  premi- 
um. HMj  that  there  was  no  such  acknowledg- 
ment of  receipt  of  the  premium  as  would  estop 
the  company  from  proving  that  the  premium 
had  not  been  paid  or  waived,  and  the  evidence 
offered  was  hence  admissible. 

4.  Ordinarily,  where  a  question  is  asked  and 
the  witness  is  not  permitted  to  answer  it,  the 
record  must  show  what  the  party  expected  or 
proposed  to  prove  by  the  witness,  in  order  to 
nave  the  rulmg  of  uie  trial  court  reviewed  on 
appeal. 

5.  Where  the  testimony  is  excluded  by  the 
court  on  the  ground  of  incompetency  of  the 
witness  to  testify  at  all,  though  the  objection 
made  by  counsel  was  on  the  around  of  "irrel- 
evancy and  immateriality,"  the  effect  is  the 
same  as  if  the  objection  had  been  made  on  the 
ground  of  incompetency;  and  it  is  therefore  not 
necessary  to  state  in  the  bill  of  exceptions  what 
the  testimony  of  the  witness  would  be,  in  order 
to  have  the  ruling  of  the  court  reviewed  on  ap- 
peal, the  inference  being  that  the  testimony 
would  be  unfavorable  to  the  one  objecting  to  it. 

Error  to  chancery  court  of  Norfolk. 

Action  by  Charles  R.  Oliver  against  Mutih 
al  Life  Insurance  Company  of  New  York. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant brings  error.    Reversed. 

Cole  &  Shultice  and  Edward  L.  Short,  for 
platntifP  in  error.  Edward  R.  Baird.  Jr^ 
for  defendant  in  error. 

RIELY,  J.  The  first  assignment  of  error 
in  this  case  is  that  the  court  erred  in  over- 
mling  the  demurrer  to  the  declaration. 

The  alleged  ground  of  objection  to  the 
declaration  is  that  it  does  not  state  "when, 
where,  or  how"  the  contract  sued  on  was 
made.  The  objection  is  not  well  founded. 
The  declaration  sets  out  the  contract,  states 
when  and  where  it  was  made,  and  alleges  all 
the  circumstances  necessary  to  support  the 
action  with  sufficient  fullness,  clearness,  and 
precision  to  apprise  the  defendant  company 
of  the  grounds  of  the  plaintiff's  claim  and 
to  enable  it  to  plead  to  the  action.  The  ob- 
ject of  a  declaration  is  to  set  forth  the  facts 
which  constitute  the  cause  of  action  so  that 
they  may  be  understood  by  the  party  who 


Is  to  answer  them,  by  the  Joiy  wlio  are  to 
Mcertain  the  truth  of  the  allegations,  and 
by  the  court  which  is  to  give  judgment  The 
declaration  in  this  case  complies  with  these 
requirements.  The  demurrer  was  properly 
OTOTuled. 

The  next  assignment  of  error  relates  to 
the  action  of  the  court  in  excluding  the  wit- 
ness Martin  S.  Strlngfellow  from  testifying 
in  regard  to  the  contract  on  which  the  ac- 
tion was  founded.  He  was  introduced  as 
a  witness  by  the  defendant  company,  and 
after  it  had  proved  l^  him  that  he,  as  its 
soliciting  agent,  took  the  application  of 
Charles  R.  Oliver  for  the  contract  of  insur- 
ance for  the  benefit  of  the  plaintiff,  its  coun- 
sel propounded  to  the  witness  the  following 
question:  "At  the  time  of  taking  the  said 
application  did  Mr.  Oliver  pay  you  any  mon- 
ey or  did  you  furnish  him  a  binding  receipt?" 
To  this  question  the  counsel  for  the  plain- 
tiff objected,  and  also  objected  to  the  fur- 
ther testimony  of  the  witness  '*upon  any 
matter  relating  to  his  dealing  with  Mr.  Oli- 
ver, or  any  of  Mr.  Oliver's  statements  to  him 
which  concerned  said  application,  or  the  con- 
tract of  insurance  alleged  to  have  been  made 
by  the  defendant  in  accordance  therewith." 
The  court  sustained  the  objection,  and  re- 
fused to  allow  the  witness  to  answer  the 
question  or  to  testify  In  regard  to  the  said 
matters,  upon  the  ground  that'  the  witness 
was  one  of  the  original  parties  to  the  con- 
tract or  transaction  under  investigation,  and 
Oliver,  the  other  party,  being  dead,  the  wit- 
ness was  thereby  rendered  incompetent,  un- 
der the  second  division  of  section  3346  of 
the  Code,  to  testify  in  regard  to  the  contract 
or  transaction.  To  this  ruling  of  the  court 
the  defendant  excepted  and  filed  its  bill  of 
exception. 

Incompetency  of  a  witness  to  testify  be- 
cause of  interest,  subject  to  a  few  qualifica- 
tions, was  long  since  removed  In  this  state 
by  statute.  One  of  the  qualifications  of  the 
right  to  testify  is  that  "where  one  of  the 
original  parties  to  the  contract  or  other  trans- 
action, which  is  the  subject  of  the  hivestigap 
tion,  is  incapable  of  testifying  by  reason  of 
death.  Insanity,  infamy,  or  other  legal  cause, 
the  other  party  to  such  contract  or  transac- 
tion shall  not  be  admitted  to  testify  in  his 
own  favor  or  in  favor  of  any  other  person 
whose  interest  is  adverse  to  that  of  the 
party  so  incapable  of  testifying,  unless  he  be 
first  called  to  testify  in  behalf  of  such  last- 
mentioned  party.  •  •  •"  It  was  under 
this  qualification  of  the  right  to  testify  that 
the  court  excluded  the  witness. 

The  contract  for  insurance  made  by  Oli- 
ver with  the  defendant  company  was  the 
foundation  of  the  suit  and  the  subject  of  the 
Investigation.  The  original  parties  to  the 
contract  were  Olivier  and  the  company.  They 
were  the  contracting  parties,  and  not  Oliver 
and  the  witness  Strlngfellow,  who  was  sim- 
ply the  agent  of  the  company,  and  in  no 
legal  seuse  one  of  the  "original  parties"  to 
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the  contract;  and  unless  he  was  one  of  the 
original  parties  to  the  contract,  which  con- 
stituted the  cause  of  action  and  was  the 
subject  of  the  investigation,  he  was  not  in- 
competent to  testify.  The  test  of  compe- 
tency of  a  party  under  the  statute  is  not  the 
fact  to  which  such  party  is  called  to  testify, 
but  the  contract  or  other  transaction  which 
is  the  subject  of  investigation.  Martz's 
Ex'r  V.  Martz's  Heirs,  25  Grat  364,  365; 
Huffmans  v.  Walker,  26  Grat  814;  Grigsby 
V.  Simpson,  28  Grat.  848;  Grandstaff  v. 
Ridgely,  30  Grat  18;  Simmons  v.  Simmons' 
Adm*r,  33  Grat  461;  Hughes  v.  Harvey,  75 
Va.  207;  Wager  v.  Barbour,  84  Va.  419,  4  S. 
B.  842;  HaU  v.  Rixey,  84  Va.  790,  6  S.  B.  215. 

In  Kelly  v.  Board,  75  Va.  263,  it  was  decid- 
ed that  the  plaintiff  was  competent  to  testify, 
although  two  of  the  members  of  the  board  at 
the  time  the  transaction  which  was  the  sub- 
ject of  the  suit  took  place  had  since  died. 
"The  members  of  the  board,"  said  Judge  An- 
derson in  that  case,  "who  are  dead,  were  not 
parties  to  the  suit,  had  no  interest  in  it  and 
although  they  may  have  been  agents  of  the 
defendant  corporation  in  its  transactions  with 
the  plaintifF,  if  the  defendant  were  a  natural 
person,  and  the  transaction,  which  was  the 
subject-matter  of  the  suit  had  been  between 
his  agents  and  the  plaintiff,  and  in  the  ab- 
sence of  the  defendant  who  had  no  personal 
knowledge  of  what  transpired,  the  death  of 
his  agents,  the  defendant  living,  could  not  ren- 
der the  plaintiff  incompetent  to  testify  in  his 
behalf.  Neither  could  the  death  of  the  agents 
of  the  defendant  corporation  render  the  plain- 
tiff incompetent  to  testify." 

Under  the  principle  of  this  decision,  con- 
struing the  second  division  of  section  3346,  the 
death  of  the  agent  of  one  of  the  original  par- 
ties to  the  contract  or  transaction  with  whom 
the  contract  or  transaction  which  is  the  sub- 
ject of  the  investigation  was  in  part  made  or 
had  by  the  other  party,  thereto,  would  not  ren- 
der such  other  party  incapable  of  testifying, 
unless  the  contract  or  transaction  were  per- 
sonally and  solely  made  or  had  with  such 
agent  as  specified  in  section  3348. 

A  corporation  mu3t  of  necessity  contract 
through  its  agents,  and  is  incapable  of  testi- 
fying, except  through  the  mouth  of  its  agents. 
Its  incapacity  to  testify  does  not,  however, 
operate  to  exclude  the  testimony  of  a  party 
with  whom  it  has  made  a  contract  or  had  a 
transaction,  which  Is  the  subject  of  a  suit  be- 
tween them,  because  it  is  not  incapacitated 
to  testify  by  reason  of  death,  insanity,  Infamy, 
or  other  legal  cause,— the  causes  specified  by 
the  statute  whose  existence  shall  disqualify 
the  other  party  as  a  witness  in  his  own  favor, 
unless  he  be  first  called  to  testify  in  favor  of 
the  party  who  is  incapable  of  testifying  by 
reason  of  some  of  the  causes  so  specified.  But 
even  if  the  defendant  company  In  the  case  at 
bar  were  a  natural  person,  and  the  applica- 
tion for  insurance  had  been  procured  from 
Oliver  by  Strlngfellow  as  the  agent  of  such 
person,  the  death  of  Strlngfellow  would  not 


render  Oliver  incapable  of  testifying,  imless 
the  contract  for  insurance  was  personally  and 
solely  nuide  with  Strlngfellow;  nor,  oonverse- 
ly,  would  the  death  of  Oliver  render  Strlngfel- 
low incapable  of  testifying,  for  Strlngfellow 
would  not  be  one  of  the  original  parties  to  the 
contract  for  insurance,  within  the  meaning  of 
the  statute.  Agents  are  not  within  the  ex- 
ceptions to  the  competency  created  by  the  stat- 
ute of  persons  generally  to  be  witnesses.  There 
is  no  dlsqualiflcation,  express  or  Implied,  in 
the  statute,  of  a  mere  agent  in  any  case.  The 
implication  from  it  is  Just  the  reverse.  Where 
one  of  the  original  parties  to  the  contract  or 
transaction  is  Incapable  of  testifying  by  rea- 
son of  any  of  the  causes  specified  In  the  stat- 
ute, it  is,  in  effect  provided,  by  the  last  clause 
of  the  second  division  of  section  8346,  that 
the  other  party  to  the  contract  or  transaction 
may  testify.  If  the  "contract  or  transaction 
was  personally  made  or  had  with  an  agent  of 
the  party  so  incapable  of  testifying,  and  such 
agent  is  alive  and  capable  of  testifying,"— 
thus  plainly  Implying  that  such  agent  would 
be  a  competent  witness. 

An  agent  was  a  competent  witness  at  com- 
mon law  to  prove  all  matters  pertaining  to  a 
contract  made  by  hims^  for  his  principal: 
and  this,  too,  although  he  was  Interested  in 
the  contract  to  the  extent  of  his  commissions. 
1  Greenl.  Bv.  S  416.  In  Hunter  ▼.  Leathley, 
10  Bam.  &  C.  858,  an  Insurance  broker,  who 
had  effected  a  policy  of  insurance,  was  held 
to  be  a  competent  witness  for  the  assured  to 
prove  any  matters  connected  with  the  policy, 
although  he  had  an  interest  in  it  arising  from 
his  lien  on  it  for  impaid  commissions.  This 
exception  to  the  general  rule  of  the  common 
law  of  incompetency  by  reason  of  interest  is 
said  to  have  its  foundation  in  public  conven- 
ience and  necessity,  but  whatev.er  be  its  foun- 
dation, the  exception  is  thoroughly  established. 

It  has  been  repeatedly  said  by  this  court 
that  the  statute  relating  to  the  competency  of 
persons  as  witnesses  was  enacted  to  remove 
incompetency  in  most  cases,  and  not  to  cre- 
ate it  in  any  case.  Borst  v.  Nalle,  28  Grat 
434;  Reynolds'  Bx'r  v.  Callaway's  Elx*r,  31 
Grat  438;  Knlck  v.  Knick,  75  Va.  17.  And 
we  have  seen  that  there  is  nothing  to  disqual- 
ify an  agent  in  the  few  qualifications  imposed 
by  the  statute  upon  its  general  removal  of  the 
incompetency  of  persons  as  witnesses;  so  that, 
both  by  the  common  law  and  under  the  stat- 
ute, Strlngfellow  was  competent  to  testify  In 
behalf  of  his  principal,  the  defendant  com- 
pany. The  court  below,  therefore,  erred  In 
excluding  him  as  a  witness  on  the  trial  of  tbe 
case  on  the  ground  that  he  was  not  a  compe- 
tent witness.  He  was  competent  to  testify, 
and  the  question  propounded  to  him  was  rele- 
vant and  material.  The  policy  of  insurance 
was  never  delivered,  and  the  application  for 
the  insurance,  which  specified  that  the  poli<7 
should  not  take  effect  until  the  flirst  premium 
had  been  paid  and  the  policy  delivered,  was  a 
piintcd  form  containing  blank  spaces,  to  be 
filled  according  to  the  facts  of  the  particular 
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case.  Among  these  blank  spaces  was  one  for 
the  Insertion  of  the  amount  of  the  required 
premium,  which,  when  filled,  would  constitute 
an  acknowledgment  In  the  application  of  the 
receipt  of  the  premium.  The  space  for  the 
insertion  of  the  amount  of  the  premium  was 
not  filled,  but  left  blank.  The  policy  not  hav- 
ing been  delivered  and  the  blank  space  in  the 
application  for  the  hksurance  not  having  been 
filled,  there  was  no  unequivocal  acknowledg- 
ment of  the  receipt  of  the  premium,  or  any 
such  acknowledgment  of  Its  receipt  as  would 
estop  the  defendant  company  from  proving 
that  it  had  not  been  paid  or  waived.  Conse- 
quently, evidence  was  admissible  to  that  end, 
and  the  question  propounded  to  the  witness 
was  one  proper  to  be  asked  and  answered. 

The  record  does  not  show  what  the  answer 
of  Stringfellow  to  the  question  propounded 
to  him  would  have  been,  or  what  the  defend- 
ant expected  or  proposed  to  prove  by  him; 
but  this  Is  not  necessary,  under  the  circum- 
stances of  this  case.  Ordinarily,  where  a 
question  is  asked  and  the  witness  Is  not  per- 
mitted to  answer  It,  the  record  must  show 
what  the  party  expected  or  proposed  to 
prove  by  the  witness,  in  order  to  have  the 
action  of  the  trial  court  reviewed  by  the  ap- 
pellate tribunal.  Railway  Go.  v.  Rleger  (de- 
<dded  at  the  preset  term)  28  S.  E.  590;  In- 
surance Co.  V.  Pollard  (Va.)  26  S.  E.  423,  424. 
Where,  however,  it  Is  not  a  question  of  the 
relevancy  or  materiality  of  the  testimony, 
but  a  question  of  the  competency  of  the 
witness,  and  whether  he  shall  be  permitted 
to  testify  at  all,  though  his  testimony  be 
ever  so  relevant  and  material,  it  was  held  in 
Martz's  Kx'r  v.  Martz's  Heirs,  26  Grat.  307, 
that  it  is  not  necessary  to  state  in  the  bill  of 
exception  what  the  testimony  of  the  witness 
would  be  In  order  to  have  the  action  of  the 
court  in  excluding  him  reviewed  by  the  ap- 
pellate tribunal.  The  fact  that  he  was  ex- 
cluded by  the  court,  upon  an  objection  being 
made  to  his  testimony  by  the  adverse  party. 
Implies  that  it  would  be  unfavorable  to  such 
party.  It  is  true  that  in  this  case  the  plain- 
tiff did  not  found  his  objection  on  the  incom- 
petency of  the  witness.  That,  however,  was 
the  ground  on  which  the  court  refused  to  al- 
low him  to  answer  the  question,  and  exclud- 
ed him.  The  efl^ect  is  the  same  as  if  the 
plaintiff  had  based  his  objection  on  that 
ground,  for  it  resulted  in  depriving  the  de- 
fendant altogether  of  the  testimony  of  the 
witness  in  regard  to  all  matters  affecting 
the  application  of  Oliver  for  Insurance  or 
the  contract  for  Insurance.  The  evidence 
was  excluded  upon  the  plaintiff's  objection, 
and  he  must  abide  the  consequences  of  the 
error. 

The  court  having  refused  to  allow  the  wit- 
ness Stringfellow  to  testify  as  to  any  matter 
relating  to  his  dealings  with  Oliver,  or  as  to 
any  statement  made  to  him  by  Oliver  con- 
cerning the  application  for  insurance  or  the 
contract  for  insurance,  we  cannot  know 
what  his  testimony  upon  another  trial  will 


be.  Instructions  are  required  to  be  based 
upon  and  limited  to  the  evidence  in  the 
case,  and,  as  we  cannot  know  what  his  evi- 
dence will  be,  it  would  be  premature  to  pass 
upon  the  questions  raised  by  the  Instructions 
refused  and  given  on  the  last  trial.  For  this 
reason  they  will  not  be  considered  in  the 
present  attitude  of  the  case.  Upon  the  next 
trial  the  aspect  of  the  case  may  be  mate- 
rially changed  by  the  testimony  of  String- 
fellow, and  the  Instructions  offered  and  re- 
fused or  given  on  the  last  trial  be  more  or 
less  Irrelevant  and  inapplicable,  and  any  dis- 
cussion of  tliem  now  rendered  valueless.  It 
would  also  be  Improper  to  engage  in  any  dis- 
cussion of  the  evidence  on  the  motion  for  a 
new  trial. 

For  the  error  In  excluding  the  testimony 
of  Stringfellow,  on  the  ground  of  incompe- 
tency, the  judgment  of  the  court  below  must 
be  reversed,  the  verdict  of  the  jury  set 
aside,  and  a  new  trial  awarded  the  defend- 
ant company,  upon  which  new  trial  String- 
fellow, if  again  offered  as  a  witness,  shall  be 
allowed  to  testify,  and  to  answer,  if  asked, 
the  question  propounded  to  him  on  the  last 
trial,  and  to  give  any  other  relevant,  mate- 
rial, and  legal  testimony. 

OARDWELL  and  HARRISON,  JJ.,  absent 


(96  Va.  443) 
TUTWILER  V.  OEmSAPBAKE  &  O.  RY.  00. 
(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
16,  1897.) 

RaILROABS  ^  FiRSS  ON  RiOHT  OF  WaT»  MoDBRH 
EqUIPlCBNT—  NbOLIOBNCB  —  AOGUMULATION  OF 
COMBUSTIBLB  MlTBRIAL— SUFFIOIBNOT  OF  Bvi- 
DBKCB. 

1.  The  fact  that  a  railroad  company  supplies 
its  engineB  with  the  most  approved  apparatus 
for  preventing  the  emission  of  sparks,  and  that 
its  engines  are  operated  with  skill,  does  not  re- 
lieve the  company  from  liabilitv  for  fires  caused 
by  negligently  permittin|[  combuBtible  material 
to  accumulate  along  its  right  of  way. 

2.  The  engines  of  a  railroad  company  were 
in  the  habit  of  throwing  ont  sparks  at  a  point 
near  which  a  mill  was  burned,  and  at  an  op- 
portune time  to  have  caused  the  fire  an  engine 
and  train  had  passed.  A  strong  wind  was 
blowing  from  the  railroad  towards  the  property 
burned.  The  progress  of  the  fire  was  from  a 
point  where  the  company  had  negligently  per- 
mitted a  large  amount  of  combustible  material 
to  accumulate  on  its  right  of  way,  and  the  side 
of  the  mill  next  to  the  railroad  was  burned 
first.  Hdd,  that  these  facts  were  sufficient  to 
sustain  a  verdict  against  the  company  for  Iosb 
by  fire. 

Error  to  circuit  court,  Fluvanna  county. 

Action  by  one  Tutwiler  against  the  Chesa- 
peake &  Ohio  Railway  Company  for  damages 
caused  by  fire.  There  was  a  verdict  for 
plaintiff,  which  was  set  aside  upon  demurrer 
to  the  evidence.  Judgment  was  rendered  in 
favor  of  defendant,  and  plaintiff  brings  error. 
Reversed. 

F.  C.  Moon  and  Daniel  Harmon,  for  plahi- 
tlff  in  error.  A.  K.  Leake,  H.  T.  Wlckham, 
and  Henry  Taylor,  Jr.,  for  defendant  in  er- 
ror. 
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HAJIKESON,  J.  In  the  ylew  taken  of  this 
ease,  it  Is  unnecessary  to  consider  whether 
or  not  the  engines  of  the  defendant  in  error 
were  equipped  and  operated  in  a  proper  man- 
ner. 

▲  railway  company  may  be  supplied  with 
the  best  engines  and  the  most  improved  ap- 
paratus for  preventing  the  emission  of  sparks, 
It  may  be  operated  by  the  most  skillful  en- 
gineers, it  may  do  all  that  skiU  and  science 
can  suggest  in  the  management  of  its  loco- 
motives, and  still  it  may  be  guilty  of  gross 
negligence  in  allowing  the  accumulation  of 
combustible  material  upon  its  right  of  way, 
easily  to  be  ignited  by  fire  from  its  engines, 
and  thence  communicated  to  the  property  of 
adjacent  proprietors.  Railroad  Co.  v.  Med- 
ley, 75  Va.  602;  Railroad  Ck>.  v.  Thomas,  92 
Ya.  606,  24  S.  B.  264. 

In  the  case  at  bar  the  evidence  tends  to 
prove  that  the  defendant  In  error  permitted 
combustible  material  to  accumulate  on  Its 
right  of  way;  that  there  was  a  strong  wind 
blowing  from  the  railroad  towards  the  pn^- 
erty  burned;  that  the  progress  of  the  fire 
was  from  the  point  where  the  combustible 
material  was  burned  along  the  gangway  to 
the  mill;  that  the  side  of  the  mill  next  to  the 
railroad  was  burned  first;  that  an  engine  and 
train  of  the  defendant  passed  at  an  opportune 
time  to  cause  the  fire;  and  that  the  engines 
of  the  defendant  company  were  in  the  habit 
of  throwing  out  sparks  at  this  point,  and 
sometimes  beyond  the  mill. 

The  cotirt  is  of  opinion  that  the  testimony 
was  sufiScient  to  justify  the  verdict  of  the 
jury,  and  that  It  was  error,  upon  the  de- 
murrer tp  the  evidence,  to  give  judgment  in 
favor  of  the  defendant  in  error.  Railroad 
Co.  V.  Bohannon,  85  Va.  295,  7  S.  B.  286. 

The  judgment  of  the  circuit  court  must 
therefore  be  reversed,  and  set  aside,  and  this 
court  will  enter  judgment  in  favor  of  the 
plaintiff  in  error  in  accordance  with  the  ver- 
dict of  the  Jury. 

(95  Va.  481) 

NAPIER  V.  PRISON  ASS'N  OF  VIRGINIA. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
16,  1897.) 

Minor— Priboh  Association— Commitmbnt  bbfobb 

Ck>NVI0TION. 

Under  Acts  1895-96,  p.  668,  which  provide 
that  whenever  any  minor  cliarged  with  crime 
is  arrested  or  convicted,  the  court  can  direct 
that  he  be  committed  to  the  custody  and  con- 
trol of  the  said  Prison  Association  of  Virginia, 
provided  that  no  minor  shall  be  so  committed 
witliout  the  consent  of  the  parent  or  legal 
guardian  of  said  minor,  a  minor  who  has  no 
parent  or  guardian  may  be  committed  to  the 
prison  association  without  his  consent,  and  be- 
fore conviction. 

Error  to  circuit  court  of  Richmond. 

Application  by  Thomas  M.  I>^pler  for  a 
writ  of  habeas  corpus.  From  a  Judgment 
of  dismissal,  he  brings  error. 


H.  M.  Smith,  Jr.,  for  plaintiff  In  error. 
Robert  Stiles,  for  defendant  in  error. 

HARRISON,  J.  This  writ  of  error  is  to  a 
judgment  of  the  circuit  court  of  the  city  of 
Richmond,  in  a  habeas  corpus  proceeding, 
holding  that  Thomas  M.  Napier  was  legally 
detained  by  the  Prison  Association  of  Vhr- 
ginia,  and  remanding  him  to  the  custody  of 
that  institution. 

The  record  shows  that  the  plaintiff  in  er- 
ror, an  infant  12  years  of  age,  whose  father 
and  mother  were  dead,  and  who  had  no  le- 
gal guardian,  was  convicted  in  the  mayor's 
court  of  the  city  of  Manchester  of  unlaw- 
fully and  cruelly  torturing  his  horse,  and 
was  ordered  to  be  placed  in  charge  of  the 
Prison  Association  of  Virginia,  from  which 
judgment  an  appeal  was  granted  to  the 
hustings  court  of  Manchester,  where  the  fol- 
lowing order  was  entered  on  the  2l8t  day  of 
September,  1896: 

"Upon  an  appeal  from  the  mayor  of  this 
city,  whereby  said  Thomas  Napier  was  ad- 
Judged  guilty  of  misdemeanor,  and  ordered 
to  be  placed  in  the  Prison  Association  of 
Virginia.  This  day  came  as  well  the  said 
Thos.  Napier  as  the  attorney  for  the  com- 
monwealth, and  thereupon,  on  motion  of 
said  Napier,  by  counsel,  and  by  consent  of 
his  aunt,  Mrs.  Martha  Lamb,  the  court  be- 
ing of  opinion  that  in  consequence  of  the 
youth  of  said  accused,  and  other  circun 
stances  of  this  case,  he  is  a  proper  person 
to  be  committed  to  the  control  and  custody 
of  the  Prison  Association  of  Virginia,  it  Is 
therefore  ordered  that  the  said  Thos.  Napier 
be  committed  to  the  custody  of  the  said 
Prison  Association  of  Virginia.  And  it  is 
therefore  ordered  that  the  clerk  of  this 
court  forthwith  notify  said  Prison  Aasocla- 
tlon  of  Virginia  that  Thos.  Napier  has  been 
so  committed  with  the  assent  of  the  said 
association." 

The  defendant  in  error  vouches  and  reliea 
upon  this  record  as  its  authority  for  detain- 
ing the  plaintiff  in  error. 

The  plaintiff  in  error  contends  that  he 
stood  before  the  hustings  court  entitled  to  a 
trial  there  in  the  same  manner  as  if  he  had 
been  Indicted  for  the  offense  charged  in  that 
court,  that  he  has  never  been  legally  con- 
victed of  any  crime  by  said  court,  and  that, 
being  without  parent  or  legal  guardian  to 
consent  to  his  commitment  before  convlc- 
tlon,  he  cannot  be  lawfully  committed  until 
after  conviction. 

The  court  Is  of  opinion  that,  under  the  gen- 
eral provision  of  the  statute  (Acts  180-^-96, 
p.  658),  the  hustings  court  had  power,  in  ita 
discretion,  to  commit  the  accused  to  the 
Prison  Association  before  conviction,  and 
that  the  proviso  only  limits  that  power  In. 
the  case  of  those  minors  who  have  a  parent 
or  legal  guardian  to  consent;  in  such  cases, 
that  consent  must  be  obtained  in  order  to 
commit    before    conviction.    Where    it    ap 
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pean,  however,  as  In  the  case  at  bar,  that 
there  is  neither  parent  nor  legal  snuLrdl&n 
to  consent,  the  general  provision  of  the  act 
preyails,  and  the  conrt  has  authority,  in  Ita 
discretion,  to  commit  before  conviction. 

It  follows  from  this  construction  of  the 
statute  that  the  plaintiff  in  error  Is  lawfully 
in  the  custody  and  control  of  the  defendant 
in  error,  and  the  judgment  of  the  circuit 
court  must  therefore  he  affirmed* 

GARDWELL,  X,  absent 


aoi  Oa.  300) 

BARTLBTT  v.  CITY  OP  COLUMBUS. 
(Supreme  Court  of  Georgia.    May  21,  1897.) 

Falsb  Imprisonubkt—Liabilitt  or  Citt. 

A  municipal  corporation  is  not  liable,  in  an 
action  for  false  imprisomnent,  for  damages  al- 
leged to  have  been  occasioned  to  the  plaintiff 
by  reason  of  his  imprisonment  under  a  judgment 
rendered  against  him  by  a  municipal  court  for 
the  violation  of  an  ordmance,  and  this  is  true 
though  such  judgment  may  have  been  Irregular, 
erroneous,  or  even  void. 
(SyUabns  by  the  Coart) 

Brror  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  W.  J.  Bartlett  agahist  the  city  of 
Columbus  for  false  imprisonment  From  the 
granting  of  a  nonsuit,  plaintiff  brings  error. 
Affirmed.         « 

0.  J.  Thornton  and  A.  B.  Thornton,  for  plain- 
tiff in  error.  F.  D.  Peabody,  for  defendant  In 
error. 


FISH,  J.  Bartlett  sued  the  dty  of  Colum- 
bus for  false  imprisonment,  alleging  that  the 
defendant,  without  legal  attthority,  impriscmed 
and  detained  him,  in  the  common  jail  of  Mua- 
cogee  county,  for  48  hours.  Upon  the  dose  of 
the  plaintiffs  testimony,  the  court  below 
granted  a  nonsuit,  and  Bartlett  excepted. 

The  plaintiff  showed  by  his  testimony  that 
the  office  of  recorder  of  the  city  of  Columbus 
was  duly  and  legally  constituted,  and  that  said 
officer  was  authorized  to  preside  over  the 
"mayor's  court,"  and  to  try  all  persons  char- 
ged with  a  violation  of  the  ordinances  of  said 
city.  It  further  appears  from  his  testimony 
that  he  was  tried,  convicted,  and  sentenced  by 
the  recorder,  in  said  court,  for  an  alleged  vio- 
lation of  an  ordinance  of  said  dty.  In  carrying 
on  the  business  of  keeping  a  boarding  house, 
taking  transient  guests,  without  first  having 
registered,  and  obtained  the  dty  license  pre- 
scribed therefor.  This  being  true,  it  is  not 
necessary  to  consider  the  grounds  upon  which 
the  plaintiff  in  error  contends  that  his  trial 
by  the  recorder  and  the  judgm^t  rendered 
therein  were  Illegal  and  void,  because  it  Is 
dear  that  a  municipal  corporation  is  not  lia- 
ble, in  an  action  for  false  imprisonment,  for 
damages  alleged  to  have  been  occasioned  to 
the  plaintiff  by  reason  of  his  Imprisonment 
under  a  judgment  rendered  against  him  by  a 


munidpal  court  for  the  violation  of  a  dty  ordi- 
nance; and  this  Is  true  though  said  judgment 
may  have  been  irregular,  erroneous,  or  even 
void.  In  the  case  of  Duke  v.  Mayor,  etc.,  20 
Ga.  630,  Lumpkin,  J.,  says:  *'Can  an  action 
in  any  form  be  maintained  against  a  munid- 
pal corporation  for  an  error  in  judgment  only 
when  exercising  judicial  functions,  where  no 
corruption  and  malice  is  Imputed?  We  think 
not  Just  as  well,  upon  principle,  sue  this  or 
any  other  court"  A  case  that  is  exactly  in 
point  is  that  of  Trescott  v.  City  of  Waterloo, 
which  was  tried  In  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Iowa,  and  is  reported  in  26  Fed.  692.  In  that 
case  the  court  hdd  that:  *'A  party  who  has 
been  arrested  for  violation  of  an  unconstitu- 
tional munidpal  ordinance,  requiring  a  license 
fee  to  be  paid  by  nonresident  peddlers,  and,  on 
conviction,  has  served  out  his  fine,  cannot 
maintain  an  action  against  the  municipal  cor- 
poration for  false  imprisonment*'  The  pas- 
sage of  the  ordinance  by  the  dty  council  of 
Columbus,  for  the  alleged  violation  of  which 
the  plaintiff  in  error  was  tried,  convicted,  and 
imprisoned,  was  an  exercise  of  the  legislative 
power,  and  his  trial  and  sentence  by  the  re- 
corder was  an  exercise  of  the  judicial  power 
conferred  by  the  state  upon  the  municipal  cor- 
poration. It  is  well  settled  that  for  errors  of 
judgment  committed  in  the  exercise  of  either 
of  these  pQwers  a  municipal  corporation  is  not 
liable  in  damages.  Rivers  v.  City  Council*  65 
Ga.  376.    Judgment  affirmed. 


(IQl  Ga.  U6) 
SOUTHERN  RY.  00.  v.  McMILLAN. 
(Supreme  Court  of  Georgia.     May  7,  1897.) 

RaILROADS—IKJURT  to  SfOOX— BiVIDBNCB. 

An  action  was  brought  in  a  justice's  court 
against  a  railroad  company  to  recover  damages 
for  injuries  to  a  cow.*  On  the  trial  the  only 
question  at  issue  was  whether  the  cow  was 
struck  and  injured  by  the  running  of  the  loco- 
motive or  cars,  or  whether  the  injury  was  caus- 
ed bv  the  cow  falling  from  the  top  of  a  steep 
and  high  bank  to  the  side  of  the  track,  where 
she  was  found  fatally  injured.  The  evidence 
clearly  established  that  the  animal  did  so  fall, 
and  there  was  no  evidence  whatever  showing 
that  after  the  faU  she  was  struck  by  a  passing 
locomotive  or  car.  It  was  therefore  error  in  the 
trial  judge  to  dismiss  the  certiorari.  The  pre- 
sumption against  the  railroad  company  does  not 
arise  under  this  state  of  facts. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Habersham 
county;  J.  J.  Klmsey,  Judge. 

Action  by  W.  H.  McMillan  against  the 
Southern  Railway  Company.  Plaintiff  had 
judgment,  and  from  an  order  dismissing  a 
certiorari  defendant  brings  error.     Reversed. 

The  following  is  the  official  report: 
In  justice's  court  the  plaintiff  obtained  a 
verdict  against  the  railroad  company  for  the 
value  of  a  cow  alleged  to  have  been  killed  by 
the  defendant  Defendant's  certiorari  was 
overruled,  and  exception  was  taken.  Under 
the  evidence,  the  issue  was  whether  the  cov 
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was  kined  by  the  agency  of  defendant,  or  as 
the  result  of  a  fall  down  an  embankment  into 
a  cot  in  a  hill  where  the  railroad  track  runs. 
The  plaintiff  testified:  "At  the  place  where 
my  cow  was  killed,  up  on  the  top  of  the  cut, 
is  a  fence  about  three  and  a  half  feet  high, 
which  commences  at  the  bridge,  about  six  or 
eight  feet  from  the  edge  of  the  cut,  and  runs 
along  the  cut  for  some  distance,  in  a  V  shape, 
getting  nearer  and  nearer  the  edge  of  the  cut, 
until  it  finally  closes  out  at  the  edge  of  the 
cut  I  saw  the  tracks  of  the  cow  where  she 
stepped  oyer  the  place  where  the  fence  was 
down,  and  then  went  down  between  the 
fence  and  the  edge  of  the  cut  of  the  railroad 
imtil  at  a  point  where  it  looked  like  she  had 
tried  to  turn  around,  and  in  so  dohag  she  had 
stepped  near  the  edge  of  the  cot,  and  the 
dirt  under  her  feet  gave  way,  and  it  looked 
like  she  had  slid  down  the  cut  on  her  side. 
The  cut  was  about,  fifteen  feet  high.  About 
four  feet  from  the  bottom  of  it  was  a  stop 
or  second  bank,  which  would  have  broken 
the  force  of  the  fall.  The  cow  could  not 
have  turned  around  between  the  fence  and 
the  edge  of  the  cut  at  the  point  it  looked  like 
she  slid  off,  and  did  not  have  room  between 
the  edge  of  the  cut  and  the  fence  to  have 
Jumped  outside.  The  grass  had  grown  up  in- 
side the  fence  next  to  the  cut,  and  it  looked 
like  she  had  stepped  over  the  fence,  and  had 
been  feeding  along  down  betweei^  the  fence 
and  the  edge  of  the  cut,  to  the  point  where 
it  seems  she  had  slid  off  down  the  cut  feet 
foremost.  The  fence  was  about  three  planks 
high,  but  where  the  cow  got  over  it  was  down 
nearly  to  the  ground.  Do  not  know  wheth- 
er it  was  down  at  the  time,  or  whether  the 
cow  broke  it  down  hi  getting  over.  I  lived 
about  100  or  150  yards  away."  Hambrick 
testified:  *'I  found  the  cow  in  the  railroad 
cut  near  the  bridge,  lying  in  the  ditch  at  the 
end  of  the  cross-ties,  "with  her  back  broken. 
Saw  where  she  had  fallen  down  the  bank 
from  the  top  of  the  high  cut  I  was  section 
foreman  of  the  railroad,  and  just  before  the 
time  for  the  Bell  train  to  come  down  from 
Toccoa  a  freight  train  ran  in  on  the  side  track 
to  let  the  Bell  pass.  Immediately  after  it 
passed  the  freight  train  pulled  on  north,  and 
as  it  came  by  me  the  fireman  on  the  engine 
motioned  to  me,  and  pointed  back,  saying 
something  of  which  I  could  hear  nothing  but 
'cow.'  I  then  went  and  found  the  cow  in 
the  ditch.  Saw  no  sign,  either  on  the  cow 
or  on  the  railroad  track  or  on  the  cross-ties, 
that  would  indicate  that  she  was  struck  by 
an  engine  or  part  of  a  train.  Did  see  where 
she  had  fallen  down  the  bank  of  that  high 
cut,  and  she  was  lying  right  where  she  fell 
when  I  got  there.  I  saw  she  could  not  live, 
and  had  my  men  to  knock  her  in  the  head 
and  drag  her  off.  Was  afraid  she  might 
twist  herself  around,  and  get  on  the  track, 
and  wreck  some  other  train.  Knew  her  back 
was  broken,  because  she  could  not  get  up. 
Her  back  was  bent  in  in  one  place,  and  she 
veas  not  hurt  anywhere  else.    I  saw  part  of  the 


fence  at  the  top  of  the  cut  The  engtae  oould 
not  have  knocked  her  there,  because  tbest 
was  no  evidence  of  her  having  been  stnudL  I 
never  found  one  yet  that  was  hit  with  an  en- 
gine that  was  not  broken  up  and  skinned 
up,  even  when  they  were  not  killed  outright 
I  did  not  know  the  fireman  on  the  freight- 
train  engine.  Did  not  examine  the  cow,  and 
do  not  know  wheth^  her  back  was  broken 
or  not;  but  suppose  it  was  broken,  as  she 
would  not  try  to  stand  on  her  feet*'  The 
defendant  introduced  the  engineman  and  fire- 
man on  the  Bell  train  of  the  day  in  question, 
both  of  whom  testified  that  they  saw  no  cow 
at  or  near  the  place  at  that  time,  and  they 
were  both  looking  ahead. 

J.  B.  Estes  and  J.  J.  Bowden,  for  plaintiff 
in  error.  J.  C.  Edwards,  for  defendant  In 
error. 

LITTLE,  J.  The  official  report  states  the 
facts.  There  is  no  evidence  in  the  record 
that  the  cow  of  the  plaintiff  was  killed  by 
the  running  of  the  locomotives  or  cars  or 
other  machinery  of  the  defendant  company. 
On  the  contrary,  it  does  appear  in  the  rec- 
ord that  the  cow  was  found  lying  in  the 
ditch  beside  the  track,  in  a  cut,  each  side  of 
which  was  a  high  embankment  It  appears 
from  the  testimony  of  one  of  the  witnesses 
that  there  were  signs  on  the  side  of  the  ctlt 
showing  that  the  cow  had  fallen  down  the 
embankment  and  the  evidence  farther 
showed  that  there  were  external  marks  of 
violence  on  the  body  of  the  animal,  and  no 
signs  on  the  railroad  .track  or  on  the  cross- 
ties  which  would  indicate  that  she  had  been 
struck  by  an  engine  or  any  part  of  a  train 
of  cars.  One  of  the  witnesses  thought  from 
the  condition  of  the  cow  when  found,  that 
her  back  was  broken.  It  was  incumbent  on 
the  plaintiff  to  satisfactorily  prove  that  the 
cow  was  injured  as  alleged.  The  law  does 
not  raise  any  presumption  that  a  particular 
Injury  was  Inflicted  by  the  running  of  the 
locomotives  or  cars  of  a  railroad.  It  Is  only 
when  the  injury  is  satisfactorily  shown  that 
the  presumption  of  law  arises  that  such  In- 
Jury  occurred  by  the  fault  or  negligence  of 
the  agents  of  the  company,  and,  when  the 
injury  is  traced  to  the  company,  the  burden 
rests  on  it  to  make  it  appear  that  it  exer- 
cised all  ordinary  and  reasonable  care  and 
diligence  in  the  management  and  operatton 
of  the  locomotive  and  cars  which  occasion- 
ed the  injury.  Railroad  Go.  v.  Bird,  76  Oa. 
13.  It  of  course,  is  not  necessary  to  sho'w 
that  the  injury  was  inflicted  by  the  mnnlns 
of  the  locomotive  or  cars  by  positive  proof. 
Such  injury  may  be  proven  to  have  been  In- 
flicted by  the  circumstances,  as  well  as  by 
positive  proof,  but  the  circumstances  mnst 
be  such  as  will  afford  a  reasonable  inference 
that  the  injury  was  so  inflicted.  In  the 
present  case  there  was  no  iK>sitlve  evidence 
that  the  injury  to  the  animal  was  inflicte<l 
by  the  railroad  company,  nor  proof  of  sacb 
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a  state  of  facts  or  clrcnmstances  as  would 
support  a  reasonable  Inference  that  the  in- 
Jury  was  thus  inflicted.  On  the  contrary, 
the  facts  and  circumstances  proven  go  to 
show  that  most  probably  the  injury  sus- 
tained by  the  cow  was  in  consequence  of 
her  falling  from  the  top  of  the  high  embank- 
ment Signs  and  marks  on  the  embank- 
ment indicate  that  such  is  the  truth  of  the 
matter;  indeed,  it  seems  not  to  have  been 
controverted.  The  tptal  absence  of  any  ex- 
ternal wounds  on  the  body  of  the  animal,  or 
of  any  Indicia  on  the  track  or  cross-ties, 
coupled  with  the  facts  as  they  appear  in 
evidence,  lead  to  the  conclusion  that  the  in- 
juries were  not  inflicted  by  the  operation  of 
the  defendant's  trains.  Hence  the  original 
verdict  rendered  in  the  Justice's  court  in  fa- 
vor of  the  plaintiff  was  without  evidence  to 
support  it,  and  it  was  therefore  error  in  the 
trial  Judge  to  dismiss  the  certiorari.  Judg- 
ment reversed. 

aQ2  6a.  655) 

MOSS  et  aL  v.  BENNETT. 
(Supreme  Court  of  Georgia.     May  7,  1897.) 
New  Trial— Conflicting  Evidbkcb. 
Tliis  being  the  first  grant  of  a  new  trial 
generally,  and  the  evidence  being  conflicting, 
the  discretion  of  the  trial  judge  will  not  be  dis- 
turbed. 
(Syllabus  by  the  Court,) 

Error  ftom  superior  court,  Banks  county; 
N.  L.  Hutchlns,  Judge. 

Action  between  R.  L.  Moss  &  Co.  and  J.  M. 
Bennett,  guardian.  From  the  Judgment  Moss 
&  Co.  bring  error.    Affirmed. 

Robt  S.  Howard  and  John  J.  Strickland,  for 
plaintiffs  in  error.  H.  H.  Perry,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concurring. 


(102  Oa.  754) 

RALEIGH  &  G.  R.  CO  et  aL  V.  SWANSON. 
(Supreme  Court  of  Georgia.    Dec.  20,  1897.) 

IHTBB8TATB    Ck>lffMEROB    AOT— IHVAX.ID    CONTBAOT 
OF  Cabkibr— BNFOaOaiffSKT. 

1.  A  contract  entered  into  between  a  railroad 
company  and  a  ticket  broker,  whereby  the  lat- 
ter was  enabled  to  sell  ticlcets  to  individnals, 
over  the  company's  lines  leading  from  this  to 
another  state,  at  less  than  the  established  rate 
for  the  sale  of  tickets  by  its  regular  agents  be- 
tween the  same  points,  and  for  the  same  accom- 
modations, is  in  violation  of  the  act  of  congress 
"to  regulate  commerce,"  approved  February  4, 
1887. 

2.  A  party  to  such  a  contract  cannot  recover 
in  an  action  which  does  not  seek  to  disaffirm, 
but  to  enforce,  it,  by  suit  for  its  breach. 

3.  A  demurrer  by  the  defendant  upon  the 
ground  that  such  a  suit  set  forth  no  cause  of 
action  should  have  been  sustained. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  J.  D.  Ber- 
ry, Judge. 


Action  by  J.  M.  Swanson  against  the  Raleigh 
&  Gaston  and  Seaboard  &  Roanoke  Railroad 
Companies  for  breach  of  contracts.  From  a 
Judgment  sustahiing  a  demurrer  to  the  an- 
swer, defendants  bring  error.    Reversed. 

Yasser  WooUey  and  Erwin  &  Brown,  for 
plaintiffs  in  error.  W.  R.  Hammond  and  L. 
P.  Skeen,  for  defendant  in  error. 

LEWIS,  J.  The  questions  made  in  this  case 
arose  upon  the  following  state  of  facts:  Swan- 
son  brought  an  action  against  the  Raleigh  & 
Gaston  and  Seaboard  &  Roanoke  Railroad 
Companies,  as  Joint  lessees  of  the  Georgia,  Car- 
olina &  Northern,  the  Carolina  Central,  and  the 
Raleigh  &  Augusta  Railroads,  which  constitute 
the  system  known  as  the  Seaboard  Air  Line, 
extending  from  Atlanta,  Ga.,  to  Norfolk,  Va., 
for  breach  of  contracts.  In  his  petition  he 
alleged,  in  substance,  as  follows:  He  being  a 
ticket  broker  in  Atlanta,  Ga.,  and  in  position 
to  control  a  great  amount  of  business  over  the 
various  roads  centering  there  and  leading 
therefrom,  defendants,  desiring  to  have  tick- 
ets over  their  system  handled  by  him,  procur- 
ed the  Suwanee  River  Railroad  Company,  a 
corporation  of  Florida,  to  issue  a  large  num- 
ber of  tickets  from  Ellaville,  in  that  state,  via 
Atlanta,  and  over  the  Seaboard  Air  Line  to 
Norfolk,  Va.,  and  others  to  Washington,  D.  C, 
via  Weldon,  N.  C,  which  tickets  were  not  to 
be  used  from  Ellaville  to  Atlanta,  but  only 
from  Atlanta  to  the  points  above  stated.  De- 
fendants agreed  with  plaintiff  that,  if  he  would 
purchase  and  handle  these  tickets,  they  would 
honor  them  for  passage  over  their  system  of 
railroads  to  the  points  named.  In  pursuance 
of  said  agreement,  he  did  purchase  a  large 
number  of  said  tickets  from  the  Suwanee  Riv- 
er Railroad  Company,  at  such  prices  as  were 
agreed  upon,  and  as  would  enable  him  to  sell 
the  same  for  passage  over  the  Seaboard  Air 
Line  below  the  regular  rates  established  by  de- 
fendants and  make  a  profit  thereon,  in  the  reg- 
ular course  of  business  as  a  ticket  broker,  and 
sold  a  great  number  of  said  tickets  from  time 
to  time,  all  of  which  were  duly  honored  by  de- 
fendants over  their  said  lines  until  September, 
1894,  when  they  notified  him  that  said  tickets 
would  be  withdrawn,  and  that  they  would  no 
longer  honor  them.  He  then  had  on  hand,  un- 
disposed of,  a  large  number  of  said  tickets, 
which  he  had  purchased  from  the  Suwanee 
River  Railroad  0)mpany  in  accordance  with 
this  agreement  with  defendants,  for  which  he 
had  paid  1009,  and  which  were  therefore  worth- 
less to  him,  and  of  no  value  whatever.  In  the 
same  month,  and  shortly  after  the  date  when 
the  tickets  were  so  withdrawn,  he  notified  de- 
fendants that  he  held  them,  and  that  they 
were  worthless,  and  demanded  that  defend- 
ants should  make  them  good,  and  reimburse 
him  in  the  sum  that  he  had  paid  for  them, 
which  defendants  failed  and  refused  to  do, 
but,  recognizing  their  liability  to  him,  pro- 
posed that  if  he  would  take  the  tickets  he  then 
had  on  hand,  and  get  the  Suwanee  River  Rail- 
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road  Company,  In  Ueo  thereof,  to  issoe  what 
are  known  as  "exchange  orders"  on  the  Sea* 
board  Air  Line,  each  order  to  call  for  a  first- 
class  ticket  from  Atlanta  to  Norfolk  over  the 
Seaboard  Ahr  Line,  defendants  would  then 
honor,  from  time  to  time,  as  might  be  pre- 
sented to  them  by  plaintiff,  as  many  of  said 
exchange  orders  as  would  be  necessary,  at  the 
rate  of  |9  each,  to  cover  the  value  of  the  tick- 
ets which  he  then  had  on  hand.  This  agree- 
ment was  entered  into  on  condition  that  he 
would  guaranty  to  hold  the  defendants  harm- 
less against  loss,  should  the  Suwanee  River 
Railroad  Company  fail  and  refuse  to  pay  and 
settle  with  defendants  for  said  exchange  or- 
ders. Plaintiff  acceded  to  all  these  demands 
of  defendants,  obtained  such  exchange  orders 
from  the  Suwanee  River  Railroad  Company 
by  surrendering  to  it  said  tickets  which  he 
then  had  on  hand,  and  tendered  one  of  said 
exchange  orders,  together  with  his  written 
guaranty  to  defendants  that  he  would  hold 
them  harmless  against  loss  should  the  Su- 
wanee River  Railroad  Company  fail  to  settle 
with  them  for  said  orders,  and  demanded  of 
defendants  a  ticket  from  Atlanta  to  Norfolk 
over  the  Seaboard  Air-Line,  in  accordance 
with  the  agreement  before  stated.  Defendants 
accepted  said  written  guaranty  of  plaintiff, 
dated  February  7,  18d5,  and  now  have  the 
same.  The  defendants  refused  to  honor  said 
exchange  order,  but  retained  it,  and  refused 
to  deliver  to  plaintiff  a  ticket  therefor  in  ac- 
cordance with  said  agreement,  but,  instead, 
notified  plaintiff  that  they  would  not  honor  any 
of  said  exchange  orders,  and  would  not  issue 
to  plaintiff  any  tickets  therefor,  as  they  had 
agreed  to  do,  until  the  Suwanee  River  Rail- 
road Company  had  made  good  to  them  certain 
arrearages  which  had  accrued  prior  to  the  time 
of  the  contract  between  plahitlff  and  defend- 
ants in  reference  to  said  exchange  orders. 
Plaintiff,  by  reason  of  the  breach  of  said  con- 
tract, has  been  damaged  $1,212,  because  the 
tickets  which  he  would  have  received  under 
said  contract  for  said  exchange  orders  were 
worth  to  him,  and  would  have  been  sold  for, 
$12  apiece,  and  he  would  have  been  entitled 
to  101  ticket^  under  said  contracts.  Plaintiff, 
by  amendment  to  his  declaration  to  meet  one 
of  the  grounds  of  the  demurror  of  the  defend- 
ants, more  specifically  alleged  the  number  of 
tickets  on  hand,  and  the  price  at  which  they 
were  bought  and  the  price  at  which  they  could 
have  been  sold.  To  this  petition  the  defend- 
ants demurred,  among  others,  upon  the 
ground,  that  the  contracts  declared  on  were 
illegal,  and  contrary  to  public  policy  and  the 
laws  of  the  United  States  and  the  state  of 
Georgia,  and  that  It  therefore  set  forth  no 
cause  of  action.  This  demurrer  was  overruled 
by  the  trial  Judge,  and  we  are  now  to  consider 
whether  or  not  he  erred  in  so  doing. 

1.  Section  2  of  the  act  of  congress  entitled 
"An  act  to  regulate  commerce,"  approved 
February  4,  1887  (24  Stat.  379),  provides  as 
follows:  "That  If  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall,  direct- 


ly or  Indirectly,  by  any  special  nttet  reSwte^ 
drawback,  or  other  device,  charge,  demand, 
collect,  or  receive  from  any  person  or  per- 
sons a  greater  or  less  compensation  for  any 
service  rendered,  or  to  be  rendered,  In  the 
transportation  of  passengers  or  property,  sub- 
ject to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects  or  receives  from 
any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimina- 
tion, which  is  hereby  prohibited  and  declared 
to  be  unlawfyL"  Section  10  of  the  same  act 
as  amended  by  the  act  of  March  2,  1889  (25 
Stat  867),  provides  as  follows:  "That  any 
common  carrier  subject  to  the  provisions  of 
this  act  or,  whenever  such  common  carrier 
is  a  corporation,  any  director  or  officer  there- 
of, or  any  receiver,  trustee,  lessee,  agent,  or 
person,  acting  for  or  employed  by  such  cor- 
poration, who,  alone  or  with  any  other  cor- 
poration, company,  person,  or  party,  shall 
wilfully  do  or  cause  to  be  done,  or  shall  will- 
ingly suffer  or  permit  to  be  done,  any  act 
matter,  or  thing  in  this  act  prohibited  or  de- 
clared to  be  unlawful,  or  who  shall  aid  or 
abet  therein,  or  shall  wilfully  omit  or  fall  to 
do  any  act  matter  or  thing  in  this  act  re- 
quired to  be  done,  or  shall  cause  or  wUlinj^y 
suffer  or  permit  any  act  matter,  or  thing  so 
directed  or  required  by  this  act  to  be  done  not 
to  be  so  done,  or  eOiall  aid  or  abet  any  such 
omission  or  failure,  or  shall  be  guilty  of  any 
infraction  of  this  act  or  shall  aid  or  abet 
therein,  sliall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof  in 
any  district  court  of  the  United  States  within 
the  Jurisdiction  of  which  such  offense  was 
committed,  be  subject  to  a  fine  of  not  to  ex- 
ceed five  thousand  dollars  for  each  offense: 
provided,  that  if  the  offense  for  which  any 
person  sliall  be  convicted  as  aforesaid  shall 
be  an  unlawful  discrimination  in  rates,  farea, 
or  charges,  for  the  transportation  of  passen- 
gers or  property,  such  person  shall,  in  addi- 
tion to  the  fine  hereinbefore  provided  for,  be 
liable  to  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  two  years,  or  both 
such  fine  and  Imprisonment  in  the  discretion 
of  the  court."  One  purpose  of  this  act  was 
to  prevent  any  railroad  company  engaged  in 
the  transportation  of  passengers  from  any 
state  or  territory  to  another  from  chaining 
any  person  or  class  of  persons  a  rate  other 
than  that  established  for  others  under  snb- 
stantially  similar  cireumstances  and  condi> 
tlons.  Such  discrimination  Is  declared  by 
the  statute  itself  to  be  unjust  and  cannot  be 
^ected,  either  directly  or  indirectly,  by  any 
device  whatever.  It  would  follow  from  this 
that  any  scheme  entered  into  by  such  a  rail- 
road company  with  a  view  of  placing  npon 
the  market  tickets,  over  Its  line,  to  be  sold  to 
Individuals  at  a  less  rate  than  they  could  be 
procured  at  its  regular  ticket  office  in   the 
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osnal  cotme  relating  to  the  transaction  of 
8tid!i  Irasinesa,  would  be  unlawfaL  Indeed, 
the  parties  to  this  case  seem  to  recognize  that 
it  would  be  unlawful  to  place  in  the  hands  of 
a  broker  ticlsets  direct  from  its  terminus  In 
Atlanta  to  other  points  outside  of  this  state, 
and  to  charge  therefor  less  than  Its  estab- 
lished rate.  It  would  not  necessarily  have 
been  in  violation  of  the  statute  for  the  Flori- 
da corporation,  acting  in  concert  with  the  de^ 
fendants,  to  have  issued  tickets  from  Blla- 
vlUe,  in  that  state,  via  Atlanta,' to  Norfolk, 
Ya.,  at  a  less  rate  per  mile  than  tickets  could 
be  procured  over  defendants*  lines  alone  from 
Atlanta  to  Norfolk.  Hence,  in  order  to  evade 
the  statute,  a  device  was  entered  into  bj  the 
parties  to  thisi  contract  to  have  these  tickets 
Issue  from  EUaviUe  via  Atlanta.  The  pur- 
pose of  this  was  not  to  sell  tickets  to  parties 
desiring  transportation  from  JBUlaville,  but  to 
parties  desiring  transportation  from  Atlanta 
over  defendants'  lines  alone.  Therefore  that 
portion  of  the  ticket  from  Ellaville  to  Atlanta 
was  discarded  under  the  contract  between 
the  parties,  and  it  could  have  been  used  only 
as  a  mere  device  to  evade  the  statute;  other- 
wise, why  did  not  the  defendant  companies 
issue  tickets  to  the  plaintiff  directly  from  At- 
lanta? To  contend  that  a  railroad  company 
can  offer  tickets  to  individual  passengers, 
through  its  brokers,  at  a  less  rate  than  that 
established  for  their  sale  by  its  regular  ticket 
agents,  would  enable  common  carriers,  ad 
libitum,  to  defeat  the  very  purpose  of  the 
statute  in  question.  In  the  case  of  Smith  v. 
Railroad  Co.,  1  Interst  Commerce  Com.  R. 
p.  208,  it  was  held  that  'The  sale  of  land  ex- 
plorers' tickets'  and  'settlers'  tickets'  at  less 
than  the  regular  rates  charged  to  passengers 
at  the  usual  ticket  ofQces,  as  practiced  by  the 
Northern  Pacific  Railroad  Company,  is  unjust 
discrimination,"  and  that  '*the  rule  under 
which  passenger  transportation  should  be  con- 
ducted requires  absolute  equality  of  payment 
from  all  persons  enjoying  the  same  accommo- 
dations." Prior  to  the  act  of  congress  above 
quoted,  interstate  commerce  traffic  in  this  coun- 
try was  regulated  by  the  principle  of  common 
law  applicable  to  common  carriers.  There 
seems  to  be  a  conflict  of  authority  as  to 
whether  or  not,  at  common  law,  common  car- 
riers would  be  bound  to  make  the  same 
cliargee  to  all  persons  for  the  same  service, 
the  weight  of  authority  in  this  country  being 
in  favor  of  equality  of  charges.  See  Inter- 
state Commerce  Commission  v.  Baltimore  & 
O.  R.  Co.,  145  U.  S.  275,  276,  12  Sup.  Ot.  844. 
Perhaps,  on  account  of  such  conflict,  and 
further  for  the  reason  that  the  several  states 
were  powerless  to  prevent  unjust  discrimlna« 
tion  as  to  traffic  going  beyond  their  respective 
boundaries,  congress  took  the  matter  in 
charge,  with  a  view  of  preventing  unjust  dis- 
crimination throughout  the  country.  It  was 
contended  by  the  able  counsel  for  defendant 
m  error  in  this  case  that  the  transaction  in 
question  was  tantamount  only  to  a  sale  of 
tickets  at  wholesale,  and  that,  under  the  rul- 


ing in  the  case  last  above  dted,  the  act  of 
congress  was  not  intended  to  ignore  the  prin- 
ciple that  one  can  sell  at  wholesale  cheaper 
than  at  retail.  It  will  be  seen  from  an  in- 
spection of  that  case  that  the  question  In- 
volved therein  was  the  legality  of  the  sale  of 
what  is  known  as  a  *'party-rate  ticket"^;  that 
is,  a  ticket  for  the  transportation  of  a  num- 
ber of  persons  from  a  place  in  one  state  or 
territory  to  a  place  situate  in  another  state 
or  territory  at  a  rate  less  than  that  charged 
to  a  single  individual  for  a  like  transportation 
on  the  same  trip.  There  is  no  similarity  In 
that  respect  between  the  present  case  and 
the  one  just  cited.  If,  Instead  of  issuing  a 
single  ticket  for  a  company  of  10  or  more 
persons,  the  common  carrier  had  issued  in 
that  case  a  number  of  tickets  to  a  broker,  at 
such  price  as  would  have  enabled  him  to  have 
sold  them  to  individuals  at  less  than  the  es- 
tablished rate,  and  had  used  the  term  "party- 
rate  ticket"  as  a  device  to  evade  the  law, 
then  we  apprehend  the  ruling  of  the  United 
States  supreme  court  would  have  been  en- 
tirely different;  for  the  court  in  that  case,  on 
page  284, 146  U.  S.,  and  page  850, 12  Sup.  Ct, 
says:  •'The  party-rate  ticket,  as  it  appears  in 
this  case,  is  a  single  ticket  covering  the 
transportation  of  ten  or  more  persons,  and 
would  be  much  less  available  in  the  hands  of 
a  ticket  broker  than  an  ordinary  single  tick- 
et, since  it  could  only  be  disposed  of  to  a  per- 
son who  would  be  willing  to. pay  two-thirds 
of  the  regular  fare  for  that  number  of  peo- 
ple. It  is  possible  to  conceive  that  party- 
rate  tickets  may,  by  a  reduction  of  the  num- 
ber for  whom  they  may  be  issued,  be  made 
the  pretext  for  evading  the  law,  and  for  the 
purpose  of  cutting  rates;  but,  should  such  be 
the  case,  the  courts  would  have  no  difficulty 
in  discovering  the  purpose  for  which  they 
were  issued,  and  applying  the  proper  rem- 
edy." This  being  a  contract,  therefore,  not 
only  declared  unlawful  by  the  statute,  but 
made  a  p^ial  offense  by  its  terms,  a  suit  for 
the  breach  thereof  cannot  be  maintained. 

2.  It  is  further  contended  on  behalf  of  the 
def^mdant  in  error  that,  even  If  the  contract 
is  illegal,  it  is  not  malum  in  se,  but  malum 
prohibitum,  and  that  he  can  recover  back  the 
money  he  paid  the  railroad.  "A  broker,  or 
other  agent,  employed  to  carry  out  an  Illegal 
transaction,  cannot  recover  for  losses  in- 
curred or  disbursements  made  by  him  in  the 
course  of  the  transaction,  if  he  was  privy  to 
the  principal's  unlawful  pun)ose."  Clark, 
Cont  §  2ia  The  same  author,  on  page  494, 
quotes  from  Lord  Kenyon,  to  the  effect  that 
"there  is  no  case  to  be  found  where,  when 
money  has  actually  been  paid  by  one  of  two 
parties  to  the  other  upon  an  illegal  contract, 
both  being  participes  crlminls,  an  action  has 
been  maintained  to  recover  it  back  again." 
Some  exceptional  cases,  however,  are  recog- 
nized by  this  author,  and  are  undoubtedly 
sustained  by  good  authority.  These  he 
groups  as  follows:  *'(a)  Gases  in  which  a  lo- 
cus poenitentise  remains;  and,  while  the  agree- 
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ment  la  unperformed,  money  or  goods  delir- 
ered  in  furtherance  of  it  are  allowed  to  be 
recovered,  (b)  Gases  m  which  the  parties 
are  not  regarded  as  being  in  pari  delicto,  ai 
(1)  where  the  party  asking  relief  was  in- 
duced to  enter  into  the  agreement  under  the 
influence  of  fraud  or  strong  pressure;  or  (2) 
where  the  law  which  makes  the  agreement 
unlawful  was  intended  for  the  protection  of 
the  party  asking  relief/'  This  case  falls 
within  none  of  these  exceptions.  This  is  not 
an  action  to  disaffirm  an  illegal  contract,  and 
seeldng  to  recover  back  from  the  defendants 
money  had  and  received  thereunder  before 
its  full  execution.  Upon  the  contrary,  it  is  a 
suit  for  damages  growing  out  of  a  breach  of 
the  contract  Instead,  therefore,  of  being  an 
effort  to  rescind  the  contract,  it  is  really  a 
proceeding  to  enforce  it  Besides,  it  appears 
from  the  plalntiflTs  petition  in  this  case  that 
payment  for  these  tickets  was  made,  not  to 
any  of  the  defendant  railroad  companies,  but 
to  a  railroad  corporation  in  Florida;  and  it 
does  not  appear  that  the  defendants  have  in 
hand,  or  have  ever  received,  any  portion  of 
the  fund.  There  is  a  very  patent  distinction 
between  this  case  and  the  case  of  Clarke  v. 
Brown,  77  Ga.  606.  In  that  case  it  appears 
that  the  principal  deposited  money  in  the 
hands  of  his  agents,  to  be  used  for  an  illegal 
purpose,  namely,  the  purchase  of  futures  in 
pork  and  grain.  It  was  there  held,  "He 
could  not  set  up  the  illegal  contract  to  recov- 
er profits  realized  thereunder;  nor  could  the 
agents  set  up  the  Illegal  contract  for  the  pur- 
pose of  defeating  a  recovery  by  the  principal 
of  the  money  deposited  with  them,  and 
which  was  held  by  them."  The  plaintiff  in 
that  case  did  not  rely  upon  his  illegal  con- 
tract He  was  not  seeldng  to  enf<Nrce  the 
same,  and  hence  the  court  very  properly 
draws  the  distinction  between  that  case  and 
the  previous  rulings  of  this  court  on  the  sub- 
ject of  enforcing  illegal  contracts.  It  is  true, 
in  the  case  of  Telegraph  Go.  v.  Blanchard,  68 
Ga.  300,  it  is  h^d  that,  '^although  a  specula- 
tion in  cotton  futures  may  be  an  illegal  con- 
tract, yet  an  agent  who  Incurs  expense  or  loss 
on  behalf  of  his  principal,  in  carrying  out 
such  contract,  may  recover  the  amount  there- 
of from  such  principal."  But  this  court  has 
never  adhered  to  that  ruling.  On  the  con- 
trary, the  principle  decided  in  that  case  was 
virtually  overruled  in  the  case  of  Bank  v. 
Cunningham,  75  Ga.  366,  and  in  Cothran  ▼. 
Telegraph  Co.,  83  Ga.  25,  9  S.  E.  836.  It  may 
seem  a  hardship,  in  some  cases,  to  allow  a 
party  to  Insist  upon  his  illegal  contract  as  a 
reason  why  he  should  be  r^ieved  from  his 
obligations  thereunder.  The  law,  in  refusing 
to  enforce  such  contracts,  has  not  in  view  the 
benefit  of  the  litigants  themselves,  but  ques- 
tions of  public  policy,  and  the  protection  of 
the  people  against  the  violation  of  statutes 
enacted  for  the  public  good. 

3.  From  the  above,  we  conclude  that  the 
petition  in  this  case  sets  forth  no  legal  cause 
of  action,  and  that  therefore,  the  court  erred 


in  overruling  the  demurrer  thereto.  Judg- 
ment reversed.  All  the  Justices  ooncurrlng, 
except  COBB,  J.,  disqualified. 


(101  Oa.  244) 

GLYNN    COUNTY    v.    BRUNSWICK    TBR> 

MINAL  CO.  et  al. 
(Supreme  Court  of  Georgia.    May  21,  1897.) 

CousTiBS— Dbpobit  of  Funds  — LiIbv  ov  Issoi^ 
VBNCT  OP  Bank, 
Where  county  funds  are  deposited  in  a 
bank,  and  the  bank  fails,  the  county,  in  a  con- 
test over  the  distribution  of  the  assets  of  the 
bank,  is  not  entitled  to  a  lien  on  these  assets  in 
preference  to  the  individual  depositors. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

In  the  matter  of  the  Brunswick  State  Bank, 
Insolvent  From  an  order  denying  the  petition 
of  the  county  of  Glynn  for  a  preference  in  the 
distribution  of  assets,  the  county  brings  error. 
Affirmed. 

Synunes  &  Bennet,  for  plalntlft  in  error. 
Goodyear  &  Kay,  F.  B.  Twitty,  Atkinson  & 
Durmody,  Crovatt  &  Whitfldd,W.  G.  Brantley, 
and  Jno.  M.  Graham,  for  defendants  hi  error. 

SIMMONS,  C.  J.    It  appears  from  the  rec^ 
ord  that  the  treasiurer  of  the  coVmty  of  Glynn 
deposited  a  certahi  amount  of  the  money  of  the 
county  in  the  Brunswick  State  Bank,  and  that 
the  Brunswick  Terminal  Company  and  others 
were   also   depositors.    The   bank   failed.    A 
creditors*  petition  was  filed  for  the, purpose  of 
whiding  up  the  affairs  of  the  bank  and  distrib- 
uting its  assets.    The  county  of  Glynn  was 
made  a  party,  and,  in  its  intervention,  clahned 
a  preference  over  all  other  depositors  in  tlie 
distribution  of  the  assets.    On  the  trial  of  the 
case  the  court  ruled  that  the  county  had  no 
preference  over  the  other  depositors,  but  must 
share  pro  rata  with  them.    To  this  ruling  the 
county  excepted.    According  to  the  rulings  of 
this  court,  the  state,  in  a  contest  of  this  Idnd. 
would  be  entitled  to  a  preference.    These  de- 
cisions are  based  upon  our  adopting  act  of 
1784,  wherein  the  common  law  of  Bn^^buid 
was  made  the  law  of  this  state.    By  that  law, 
the  king  of  Bngland,  by  his  prerogative  right, 
had  a  preference  over  all  of  his  subjects  hi  re- 
gard to  debts  due  the  crown.   This  court.  In  the 
case  of  Robinson  v.  Bank,  18  Ga.  06,  held  that 
the  state,  on  account  of  its  sovereignty,  had  the 
same  prerogative  right  In  regard  to  the  collec- 
tion of  debts  due  it  as  the  king  of  Bngland  bad 
with  respect  to  debts  due  the  crown,  and  ruled 
in  that  case  that,  although  the  state  had  a  VL&k 
junior  to  that  of  one  of  its  dtlzeos,  the  state's 
ilen  had  preference.   This  ruling  has  been  fol- 
lowed in  other  cases,  notably  that  of  Seay  ▼. 
Bank,  66  Ga.  609.    While  it  may  be  true  that 
the  state,  on  account  of  its  prerogative  risht, 
has  this  preference,  we  cannot  hold  that  tbe 
same  right  applies  to  the  counties  of  the  state. 
If  there  is  such  a  thing  as  prerogative  right  of 
preference  on  the  part  of  the  state,  it  cannot 
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be  dirlded  among  the  187  counties  of  which  It 
l8  composed.  8  Bac  Abr.,  under  head  "Pre- 
rogative." We  think  It  safe  to  hold  that  the 
county  has  no  such  prerogative  right  as  the 
state.  Not  having  this  right.  In  order  to  ob- 
tain a  preference  over  the  other  depositors  it 
must  show  some  statutory  right.  We  have  no 
statute  which  gives  a  county  which  is  a  de- 
positor in  a  bank  a  lien  or  preference  over 
other  depositors  of  the  same  dass.  It  is  true 
there  is  a  statute  giving  a  county  a  Hen  for  Its 
taxes  In  preference  to  others,  but  a  lien  for 
taxes  and  a  lien  upon  the  assets  of  an  insolvent 
debtor  for  money  deposited  stand  upon  alto- 
gether different  footings.  The  lien  of  the 
county  for  taxes  as  against  the  property  taxed 
by  it  (the  lien  behig  given  by  statute)  is  one 
thing;  and  the  dalmed  right  of  the  county  to 
priority  over  other  creditors  in  regard  to  an  in- 
debtedness for  money  received  from  the  coun- 
ty, whether  or  not  that  money  has  beoi  col- 
lected from  taxes.  Is  another  and  an  altogether 
different  thing.  In  the  one  case  a  statute  gives 
the  lien  for  taxes  vapon  the  property  of  the  dti- 
xen.  In  the  other  there  Is  no  statute  giving  any 
lien.  In  the  absence  of  any  l^;al  right  of  pref- 
erence in  such  cases,  the  county  must  stand 
upon  an  equal  footing  with  other  depositors. 
Judgment  affirmed. 


aOO  Ga.  576) 

WBLLMAN  V.  STATE. 
(Supreme  Court  of  Georgia.    March  22,  1897.) 
CamiNAL  Law— Plba   in  Abatbmbnt— Larcbnt 

—BVIDBNCB. 

1.  A  plea  in  abatement  to  an  indictment  which 
alleges  as  a  reason  whv  the  same  should  be 
quashed  that  a  certain  juror,  whose  name  ap- 
peared on  the  panel  which  found  the  indict- 
ment, was  not  a  competent  jnror,  because  his 
name  was  not  on  the  grand  jury  list  "at  the 
time  the  Indictment  was  found,"  did  not  nega- 
tive the  fact  tiiat  the  juror's  name  was  on  the 
list  either  at  the  time  the  grand  jury  which 
found  the  indictment  was  drawn,  or  the  time 
at  which  he  was  summoned  as  a  grand  juror, 
and  was  consequently  properly  stricken  on  de- 
murrer. 

2.  The  conviction  resting  on  circumstantial 
evidence  alone,  and  there  being  no  proof  of  the 
corpus  delicti,  and  no  evidence  connecting  the 
accused  with  the  perpetration  of  the  offense  al- 
leged to  have  been  committed,  the  verdict  is 
therefore  contrary  to  law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gamden  coun- 
ty;  J.  L.  Sweat,  Judge. 

Chas.  Wellman  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

A.  A.  Lawrence,  for  plaintiff  In  error. 
Toomer  &  Reynolds  and  John  W.  Bennett, 
Sol.  Gen.,  for  the  State. 

SIMMONS,  G.  J.  1.  Wellman  was  indict- 
ed and  convicted  of  the  offense  of  simple 
larceny.  The  Indictment  alleged  that  on 
the  2l8t  of  January,  1896,  he  "unlawfully, 
wrongfully,  and  fraudulently  did  take  and 
carry  away"  four  hogs,  the  property  of  the 
prosecutor.     Before    his    arraignment    and 


plea,  he  filed  a  special  plea  In  abatement 
to  the  indictment,  upon  the  ground  that 
"one  of  the  grand  jurors  who  found  the  in- 
dictment. In  said  case  was  disqualified  to 
serve  as  a  grand  juror,  for  the  reason  that 
his  name  Is  not  among  those  who  were  on 
the  qualified  list  of  grand  jurors  for  said 
county  of  Camden  at  the  time  said  indict- 
ment was  found."  Upon  motion  this  plea 
was  stricken,  and  he  excepted.  Under  the 
provisions  of  section  3010b  of  the  Code  of 
1882,  and  the  act  amendatory  thereof,  the 
Jury  boxes  in  the  several  counties  of  this 
state  must  be  revised  biennially,  except  in 
those  counties  which  have  an  incorporated 
city  of  10,000  inhabitants  or  more,  where  it 
must  be  done  annually.  The  dut^  of  the 
jury  commissioners  in  revising  the  Jury 
boxes  is  to  select  upright  and  intelligent 
men  to  serve  as  Jurors,  and,  from  the  list 
so  selected,  they  must  select  not  more  than 
two-fifths  of  the  most  experienced,  upright, 
and  intelligent  to  serve  on  the  grand  jury. 
It  Is  possible— Indeed,  quite  probable— that  a 
person's  name  may  be  on  the  list  of  grand 
jurors  for  two  years,  and  then,  when  the 
box  is  again  revised,  his  name  may  be  left 
off  of  the  grand  jury  list,  and  put  on  the 
traverse  Jury  list.  Between  the  time  when 
the  Judge,  In  accordance  with  the  statute, 
draws  the  names  of  the  grand  jurors  from 
the  grand  jury  box  to  serve  at  the  next  term 
of  the  court,  and  the  commencement  of  that 
term,  the  Jury  commissioners  may  have 
met,  and  transferred  one  or  more  of  the 
persons  drawn  to  serve  on  the  grand  jury 
from  the  grand  Jury  box  to  that  of  the  trav- 
erse Jury.  In  such  an  event  the  person  so 
drawn  on  the  grand  Jury  would  not  be  dis- 
qualified to  serve  thereon,  although  his 
name  may  have  been  taken  from  the  one 
box,  and  placed  in  the  other.  He  would  still 
be  a  competent  and  qualified  grand  juror. 
We  think,  therefore,  that  a  plea  in  abate- 
ment to  an  indictment,  on  the  ground  that 
a  certain  person  who  served  on  the  grand 
Jury  which  found  the  indictment  was  not 
on  the  grand  jury  list  "at  the  time  the  in- 
dictment was*  found,"  was  properly  strick- 
en. The  plea  should  have  gone  further,  and 
negatived  the  fact  that  his  name  was  on  the 
list  when  the  grand  jury  was  drawn;  or  it 
should  allege  that  the  person  so  serving  on 
the  grand  jury  was  not  regularly  drawn, 
but  was  summoned  as  a  talesman,  and  that 
his  name  was  not  on  the  grand  jury  list 
when  he  was  so  summoned.  There  was 
therefore  no  error  in  striking  the  plea  in 
abatement. 

2.  The  accused  was  convicted  on  circum- 
stantial testimony  solely.  The  prosecutor 
testified  that  he  had  lost  seven  head  of  hogs; 
that  they  had  ranged  in  a  swamp  four  miles 
from  his  residence;  that  they  were  spotted 
hogs;  that  they  were  marked  with  a  swal- 
low fork  and  under  bit  In  one  ear,  and  a 
crop  and  under  bit  in  the  other  ear;  that, 
at  the  time  he  lost  the  hogs,  he  was  among 
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them  two  or  three  times  a  week;  that  the 
accused  lived  about  four  miles  from  his 
place;  that  he  had  never  seen  him  any- 
where abpnt  the  hogs.  Other  witnesses  tes- 
tified that,  in  January  of  the  same  year,  the 
accused  brought  to  the  city  of  Brunswick 
four  hogs  about  the  size  of  those  described 
by  the  prosecutor; .  that,  in  accordance  with 
the  city  ordinance,  he  registered  the  ear- 
marks of  three  of  them,  but  failed  to  regis- 
ter the  marks  of  the  fourth,  for  which  fail- 
ure he  was  arrested  and  fined  in  the  police 
court;  that  the  earmarks  of  those  hogs  were 
the  same  as  the  marks  of  those  described  by 
the  prosecutor,  except  that  an  upper  bit 
in  the  right  ear  seems  to  have  been  cut 
and  scorched,  the  scorching  to  give  it  the 
appearance  of  an  old  mark.  It  was  also  in 
evidence  that  the  accused  owned  hogs  of 
his  own,  and  that  his  mark  was  identical 
with  the  mark  on  the  ears  of  the  hogs 
which  he  had  brought  to  the  city  of  Bruns- 
wick. The  larceny  was  alleged  to  have 
been  committed  in  Camden  county,  some 
30  miles  from  the  city  of  Brunswick,  in  the 
county  of  Qlynn.  Under  this  state  of  facts, 
we  think  the  court  erred  in  refusing  to  grant 
a  new  trial.  In  the  first  place,  there  is  no 
sufiicient  proof  of  the  corpus  delicti.  It  is 
true  the  prosecutor  testified  that  he  lost  or 
missed  seven  hogs  from  his  drove,  but  he 
did  not  know  whether  they  were  stolen  or 
not,  and  it  was,  in  the  nature  of  things,  im- 
possible for  him  to  know  it  with  sufficient 
certainty  to  testify  to  the  fact  of  the  larce- 
ny. The  hogs  ranged  four  miles  from  his 
residence,  in  an  extensive  swamp,  near  a 
large  river.  He  was  among  them  two  or 
three  times  a  week,  but  it  was  impossible 
for  him  to  say  positively  whether  the  miss- 
ing hogs  had  been  stolen,  or  were  still  in 
this  large  swamp,  or  had  been  killed  by  wild 
animals  or  alligators.  The  fact  that  the 
accused  carried  to  the  city  of  Brunswick 
four  hogs  with  earmarks  similar  to  those 
of  the  prosecutor's  hogs  is  not  sufficient  to 
connect  him  with  the  commission  of  the  al- 
leged larceny,  especially  4s  it.  appeared  that 
he  had  hogs  of  his  own,  which  had  the  same 
earmarks  as  those  of  the  hogs  claimed  by 
the  prosecutor.    Judgment  reversed. 


(lOS  Qa.  6G6) 

MATTHIAS  V.  FOSTER  et  al. 
(Supreme  Ooart  of  Georgia,     May  7,  1897.) 
Nonsuit— Action  bt  Admikistrateix. 
This  being  an  action  by  an  administratrix, 
with  the  wUl  annexed,  against  several  defend- 
ants, for  the  use  and  occupation  of  land,  and 
the  evidence  in  no  view  thereof  aathorizing  a 
finding  that  the  relation  of  landlord  and  tenant 
had  ever  existed  between  the  testatrix  and  the 
only  defendant  against  whom  the  plaintiff,  at 
the  trial,  finally  sought  a  recovery,  there  was 
no  error  in  granting  a  nonsuit  as  to  this  defend- 
ant;  nor  in  dismissing  the  action  as  to  the  re- 
maining   defendants;     the   plaintiff   expressly 
stating  that  no  verdict  as  to  them  was  desired 
or  asked. 
(Syllabus  by  the  Oonrt) 


Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  H.  W.  Matthias,  as  administra- 
trix, against  B.  L.  Foster  and  others,  for  rents 
and  profits.  From  a  judgment  for  defend- 
ants, plaintiff  brin^  error.    Affirmed. 

Hoskinaon  &  Harris,  for  plaintiff  in  error. 
Alexander  &  HiUyer,  J.  B.  F.  LumpkUi,  and 
J.  Branham,  for  defendants  in  error. 

PBOa  CURIAM.    Judgment  affUrmeo. 


(101  Ga.  180) 


BROWN  V.  DRAKE. 


(Supreme  Oonrt  of  G^rgia.     May  7,  1897.) 
Rbgbi  VERS— RioHT  ov  AoTiow— NoTsa— DCVSNSSS. 

L  Hie  authority  of  the  receiver  to  prosecute 
the  action  in  the  place  of  the  orighi&l  plaintiff 
was  sufficiently  shown. 

Z  The  pleas  filed  by  the  defendant  set  op  mat- 
ters which,  if  proved  by  competent  evidence, 
would  have  been  a  good  defense  to  the  action, 
and  therefore  should  not  have  been  stricken  oa 
general  demurrer. 

(Syllabus  by  the  GonrtI 

Ehror  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  R.  H.  Drake,  as  receiver,  agahist 
W.  J.  Brown,  to  recover  on  a  note.  From  a 
Judgment  for  plaintiff,  defendant  brings  e^ 
ror.    Reveinsed. 

Price  Edwards,  for  plahitiff  In  error.  W. 
F.  Brown  and  J.  S.  Edwards,  for  defendant 
in  error. 

LUMPKIN,  P.  J.  As  originaUy  instituted, 
this  was  a  suit  in  a  Justice's  court,  brought 
by  the  Farmers'  Go-operative  Manufacturing 
Company  against  W.  J.  Brown,  as  maker  of 
a  promissory  note  for  f  100,  bearing  interest 
from  nuiturity,  in  which  it  was  recited  that 
this  amount  was  the  maker's  "subscription 
to  the  stodc,  at  par,  of  said  Farmers'  Co-opera- 
tive Manufacturing  Company."  The  case  was 
appealed  to  the  superior  court,  and  In  that 
court  the  action  was  prosecuted  by  R.  H. 
Drake,  as  the  duly-appointed  receiver  of  that 
company. 

1.  As  evidence  of  his  right  to  prosecute 
this  suit,  Drake  Introduced  a  certified  copy 
of  an  order  of  Spalding  superior  court,  dated 
December  20, 1892,  which  was  pajssed  after  ttie 
action,  was  commenced  in  the  Justice's  court, 
appointing  him  receiver  for  the  Farmers^ 
Co-operative  Manufacturing  Company;  a  cer- 
tified copy  of  his  bond  as  such;  and  a  cer- 
tified copy  of  an  order  of  Spalding  sviperior 
court,  dated  March  8,  1898,  authorizing  him, 
as  such  receiver,  to  institute  suits  for  tbe  pur- 
pose of  collecting  claims  due  the  company. 
It  was  Insisted  before  this  court  tliat  he 
should  have  gone  further,  and  shown  that 
there  was  a  legal  necessity  for  his  appoint- 
ment; that  merely  proving  his  appointment 
by  a  court  of  competent  Jurisdiction  would 
not  suffice;  but  that  It  was  incumt>ent  upon 
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him  to  show  he  ''was  appointed  at  the  in- 
stance of  creditors  of  the  company;  and 
that  tt  was  necessary  to  collect  the  subscrip- 
tions to  stock  in  order  to  pay  the  debts  of  the 
company."  We  do  not  think  this  point  was 
well  taken.  With  the  legal  neoessity  for  the 
i4>polntment  of  a  receiver  the  defendant  had 
no  concern.  If,  as  was  affirmatively  shown, 
the  receiver  was  appointed  by  a  court  of  com- 
petent Jurisdiction,  and  was  authorized  to  col- 
lect daims  due  the  company,  the  result  of  the 
suit  would  operate  as  an  effectual  bar  to  any 
future  action  which  migbt  be  brought  by  the 
company  in  its  own  behalf  or  at  the  instance 
of  creditors.  To  whatever  rights  either  had 
in  the  premises  the  receiver  succeeded;  and 
the  defendant  could  not  defend  the  action  on 
the  technical  ground  that  liis  appointment 
was  ill  advised  and  unnecessary,  even  were 
this  true  in  point  of  fact 

2.  The  defendant  pleaded  not  indebted;  that 
the  company  had  agreed  to  guaranty  a  divi- 
dend of  25  per  cent  on  the  stock,  which  had 
never  been  paid,  and  had  further  agreed  to 
cancel  the  note  sued  on  if  defendant  notified 
the  company  before  the  note  matured  of  his 
election  not  to  take  stock  in  the  enterprise, 
which  he  did,  and  no  certificate  of  stock  was 
ever  issued  to  him;  that  "said  note  was  ob- 
tained through  fraud  and  misrepresentations," 
and  there  had  been  a  total  failure  of  consid- 
eration, etc  He  also  set  lip  an  agreement  be- 
tween himself  and  the  company,  under  the 
terms  of  which  the  latter  waa  to  furnish  him 
cotton-seed  meal  and  hulls  in  exchange  for 
cotton  seed,  and  to  sell  him  farm  fertilizers, 
at  a  named  price,  with  a  view  to  his  estab- 
lishing an  agency  and  making  a  profit  thereon, 
which  agreement  was  the  real  consideration 
of  the  note  sued  on,  but  with  which  the  com- 
pany had  refused  to  comply,  and  he  had  in 
consequence  sustained  loss.  The  pleas  of  the 
defendant  setting  up  these  various  grounds 
of  defense  were  stricken  by  the  court,  to  which 
action  exception  is  taken;  and  complaint  is 
also  made  that  the  court  refused  to  allow  htm 
to  file*  a  plea,  alleging  that  "the  note  sued  on 
was  given  without  any  consideration  what- 
eover."  It  may  be  that  the  trial  Judge  pro- 
ceeded upon  the  idea  that  the  defendant  in 
so  far  as  he  alleged  that  hia  promise  was 
conditional  only,  and  founded  upon  a  consid- 
eration different  from  that  recited  in  the 
note,  was  attempting  to  ingraft  upon  a  writ- 
ten contract  stipulations  not  therein  expressed, 
and  thus  to  vary  its  terms  by  parol.  This 
the  defendant  would  not  of  course,  be  per- 
mitted to  do.  Wyche  v.  Winshlp,  13  Ga.  208; 
Grlawold  v.  Scott  Id.  210;  Pitts  v.  Allen,  72 
Ga.  69;  Allen  v.  Young,  02  Ga.  617,  follow- 
ed in  Patterson  v.  Bamspeck,  81  Ga.  808,  10 
S.  B.  390.  But  it  cannot  be  arbitrarily  as- 
sumed that  such  was  the  defendant's  pur- 
pose, or  that  he  would  have  been  unaUe  to 
establish  his  defenses  by  competent  written 
evidence.  As  he  alleged  in  his  pleas  mat- 
ters which,  if  sustained  by  such  proof,  would 
eonstitiite  a  good  defense  tx>  the  action,  and 


It  does  cot  appear  from  the  pleas  themselves 
that  he  depended  for  their  establishment  up- 
on parol  evidence,  they  should  not  hare  been 
strickeiL  However  grave  a  doubt  may  be 
entertained  as  to  the  ability  of  a  party  to 
prove  by  competent  evidence  what  he  alleges, 
he  should  not  be  summarily  cut  off  from  an 
opportunity  to  do  so.  The  probability  or 
improbability  of  his  being  able  to  legally 
prove  hia  case  or  defense  as  laid  cannot  serve 
as  a  test  for  determining  the  legal  sufficiency 
of  his  pleadings.    Judgment  reversed* 


(101  Ga.  123) 
GENTRY  V.  WALKER. 
OSupreme  Court  of  Georgia.     May  7,  1897.) 
Action  on  Notb— Plea  in  Eztenbion 
It  was  error,  on  the  trial  of  an  action  upon 
a  prdtnisBory  note  brought  by  the  payee  against 
the  maker,  to  strike  a  plea  which,  in  substance, 
alleged  that  the  action  had  been  prematurely 
begun,  because,  after  the  maturity  of  the  note, 
the  time  for  its  payment  had,  by  a  written 
agreement  between  the  parties  thereto  found- 
ed upon  a  valuable  consideration,  been  extended 
to  a  day  subsequent  to  that  upon  which  the 
declaration  was  filed,   a  copy  .of  the  alleged 
agreement,  the  terms  of  which  apparently  sus- 
tained the  allegations  of  the  plea,  being  set 
forth. 
(Syllabus  by  the  Court) 

Blrror  from  superior  court,  Haralson  coun- 
ty; O.  G.  Janes,  Judge. 

Action  by  W.  0.  Walker  against  G.  W. 
Gentry  on  a  note.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

McBride  &  Craven,  J.  A.  Noyes,  and  Glenn 
&  Rountree,  for  plaintiff  in  error.  B.  S.  Grif- 
fith, for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  Walker  against  Gentry  on  a  promissory 
note  due  November  1,  1886.  The  defendant 
pleaded  that  the  action  had  been  prematurely 
begun,  and  set  up  a  written  agreement  be- 
tween himself  and  the  plaintiff,  purporting 
to  have  been  founded  upon  a  valuable  consid- 
eration, from  which  it  appeared  that  the  time 
for  payment  had  been  extended  to  November 
6,  1895.  The  action  was  brought  January  1, 
1895.  The  court  below  struck  the  plea,  and 
the  defendant  excepted.  It  is  true  that  at 
the  time  of  the  trial  the  note,  eVen  under  the 
terms  of  the  written  agreement,  was  past  due. 
This  fact,  however,  does  not  furnish  a  proper 
test  for  determining  whether  or  not  the  suit 
was  prematurely  brought.  On  the  contrary, 
this  question  must  be  decided  with  reference 
to  the  date  upon  which  the  idalntifiTs  petition 
was  ffied.  According  to  the  allegations  of 
the  defendant's  plea,  there  had  been  a  nova- 
tion of  the  (Higinal  agreement  between  him- 
self and  the  plaintifC,  embraced  in  the  note 
sued  on,  the  effect  of  which  was  to  postpone 
payment  until  November  6,  1895.  This  the 
defendant  offered  to  show  by  written  evi- 
dence, actually  attaching  to  his  plea  a  copy 
of  an  instrument  which,  if  genuine,  would  un- 
questionably sustain  his  contention  that  he 
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was  under  no  oblij^ation  to  tender  payment 
of  the  note  on  or  before  the  date  upon  which 
the  plaintiff's  action  was  commenced.  We 
are  clearly  of  the  opinion  that  the  trial  judge 
Improperly  struck  this  plea,  and  accordingly 
we  remand  the  case  for  another  hearing. 
Judgment  reversed. 


(101  Ga.  132) 

JACKSON  ▼. 


JACKSON. 


(Supreme  Court  of  Georgia.     May  7,  1897.) 
Appointmbnt  or  Administrator— Qubstion  fob 

JURT — EVIDRNCE. 

1.  This  being  a  contest  between  two  brothers 
for  letters  of  administration  upon  the  estate  of 
their  deceased  father,  tried  in  the  superior 
court  upon  an  appeal  from  the  court  of  ordina- 
ry, and  the  eyidence  being  such  as  to  authorize 
a  finding  in  favor  of  either,  the  selection  to  be 
made  was  purely  a  matter  for  determination 
by  the  jury. 

2.  There  was  no  error  in  rejecting  evidence, 
nor  any  abuse  of  discretion  in  denying  a  new 
trial. 

(Syllabus  by  the  0>urt) 

Error  from  superior  court,  Heard  county; 
S.  W.  Harris,  Judge. 

W.  D.  Jackson  applied  for  letters  of  ad- 
ministration. J.  T.  Jackson  filed  a  caveat 
On  appeal  judgment  was  entered  appointing 
J.  T.  Jackson,  and  W.  T.  Jackson  brings  er- 
ror.   Affirmed. 

Oscar  Reese,  for  plaintiff  In  error.  F.  8. 
Loftin,  for  defendant  in  error. 

FISH,  J.  L  This  is  a  contest  between  two 
brothers,  W.  D.  and  J.  T.  Jackson,  for  the 
administration  of  the  estate  of  their  deceased 
father,  William  Jackson.  W.  D.  Jackson, 
who  had  been  previously  appointed  temporary 
administrator,  applied  to  the  court  of  ordi- 
nary f<Nr  permanent  letters  of  administration. 
To  this  application  J.  T.  Jackson  filed  a 
caveat  The  case  was  appealed  to  the  su- 
perior court,  and  there  tried  before  a  jury, 
which  found  that  J.  T.  Jackson  should  be  ap- 
pointed administrator  upon  the  estate,  and 
Judgment  was  entered  up  accordingly.  W. 
D.  Jackson  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

The  evidence  disclosed  the  fact  that,  be- 
sides the  two  contestants,  there  were  five 
other  heirs,  sons  and  daughters  of  the  intes- 
tate. Two  of  these  heirs  at  law,  Mrs.  Hunt 
and  Mrs.  Ashmore,  expressed,  in  writing, 
their  choice  of  W.  D.  Jackson  for  adminis- 
trator, and  two  others,  Reuben  and  Samuel 
Jackson,  in  a  similar  manner,  selected  J.  T. 
Jackson  for  this  office.  The  remaining  heir 
at  law  was  a  lunatic.  The  two  contestants 
being,  each,  next  of  kin  to  the  intestate,  nei- 
ther had  any  advantage  of  the  other  by  rea- 
Ron  of  the  nearness  of  his  relationship,  by 
blood,  to  the  decedent;  and,  each  having  been 
selected  for  administrator  by  the  same  number 
of  the  distributees  of  the  estate,  the  case  was 
one  where  no  person  had  been  "selected,  in 
writing,  by  a  majority  of  those  interested,  as 


distributees  of  the  estate.**  In  such  a  case, 
"the  ordinary  may  exercise  his  discretion  in 
selecting  the  one  best  qualified  for  the  of- 
fice." Civ.  Code,  f  3367,  par.  4.  The  case 
being  tried  on  appeal  from  the  court  of  or- 
dhiary,  it  was  the  right  of  the  Jury  to  exer- 
cise this  discretion,  and  to  select  from  these 
two  applicants,  the  one  whom  they,  under  the 
evidence  submitted,  deemed  best  qualified  for 
the  office.  It  is  clear  that  in  the  selection 
made  there  was  no  abuse  of  discretion  by 
the  jury,  for  the  evidence  in  the  case  was 
such  as  to  authorize  a  finding  in  favor  of  ei- 
ther of  the  contestants. 

2.  The  plaintiff  in  error  complains  because 
the  court  below  "rejected"  the  testimony  of 
certain  witnesses  "offered  by  movant  to 
prove  that  Reuben  and  Sam  Jackson  claimed, 
as  his  own,  the  place  known  as  the  'Home 
Place,*  where  deceased  died,  of  the  yalue  of 
|1,(X)0,  and  that  the  same  was  the  property 
of  the  estate,  and  that  the  deceased  died  in 
possession  of  and  claiming  the  same'*;  also, 
"because  the  court  erred  in  ruling  out  the  tes- 
timony of  the  same  witnesses,  to  the  effect 
that  the  deed  under  which  said  Sam  and 
Reuben  claimed  said  property  was  in  posses- 
sion of  the  deceased  at  the  time  of  his  death, 
and  had  never  been  delivered**;  "because  the 
court  erred  in  ruling  out  the  testimony  of 
the  same  witnesses  that  Sam  and  Reuben, 
aforesaid,  had  no  property  with  which  to  buy 
anything;  that  they  had  no  money."  As  nei- 
ther Sam  nor  Reuben  was  an  applicant  for 
letters  of  administration  upon  the  estate,  this 
evidence  was  entirely  irrelevant  and  the 
court,  therefore,  did  right  to  exclude  It  from 
the  consideration  of  the  jury.  Judgment  af- 
firmed* 

QILSTRAP  et  al.  ▼.  SMITH. 
(Supreme  Court  of  GJeorgia.     May  7,  1897.) 
Promissory  Note— Payment  by  Subett. 
As  against  the  payee,  the  maker  of  a  prom- 
issory note  is  not  entitled  to  credit  thereon  of 
a  sum  paid  to  the  payee  by  one  who  is  a  surety 
on  such  note,  in  consideration  of  his  release  as 
surety. 
(Syllabus  by  the  Ck)urt) 

Brror  from  superior  court  White  oounty; 
J.  J.  Kimsey,  Judge. 

Suit  by  M.  H.  Gilstrap  and  others  against 
A.  W.  Smith  for  equitable  relief.  From  a 
Judgment  of  dismissal,  plaintiffB  bring  er- 
ror.    Affirmed. 

J.  W.  H.  Underwood  and  H.  H.  Dean,  for 
plaintiff^  in  error.  J.  B.  Bstes,  for  defendant 
in  error. 

SIMMONS,  0.  J.  We  think  that  the  judge 
did  not  err  in  granting  a  nonsuit  J.  CI 
Martin  was  surety  on  the  notes.  Blackwell, 
his  administrator,  proposed  to  pay  Smith, 
the  holder,  (100,  to  be  released  from  hia 
obligation  as  surety.  Smith  accepted  the 
money,  and  released  BlackwelL    The  prln- 
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dpalB  dalm  that  the  Bnm  bo  paid  Bhonld  be 
placed  as  a  credit  on  the  notes.  We  think 
that  the  payment  should  not  Inure  to  the 
benefit  of  the  principals.  It  was  not  made 
to  satisfy  the  debt,  but  was  designed  only  to 
secure  the  release  of  the  surety.  He  was 
willing  to  pay  that  much  to  be  released  from 
his  liability  on  the  notes,  and  the  9100  paid 
was  given  In  consideration  of  such  release. 
It  was  not  paid  for  the  benefit  of  the  prin- 
cipals, and  they  cannot  compel  the  holder  to 
place  It  as  a  credit  on  the  notes.  The  holder 
of  a  note  may  compound  with  the  surety 
thereon  without  releasing  the  principal. 
Civ.  Code.  §  2970;  2  Brandt,  Sur.  p.  484;  Pe« 
▼.  Kean,  14  Mich.  354.    Judgment  affirmed. 

(102  Osu  694) 

JINE8  Y.  AMERICAN  MORTG.  CO.  OF 

SCOTLAND,  Limited. 

(Supreme  Court  of  Georgia.     Nov.  27,  1897.) 

BxBouTioN— Satisfaction— RsTURir  or  SHSBivr. 

1.  Where  an  execution  is  levied  upon  the 
property  of  the  defendant,  and  at  a  sale  had  in 
pursuance  of  the  levy  the  property  brings  a  sum 
equal  to,  or  greater  than,  the  amount  due  upon 
the  execution,  such  sale  satisfies  the  judgment; 
and  the  process  is  thenceforth  functus  officio, 
whether  marked  ''Satisfied*'  or  not. 

2.  An  entry  by  the  sheriff  upon  such  execu- 
tion, stating  the  facts  above  indicated,  so  long 
as  it  stands  unchallenged  upon  the  record,  is 
presumptively  correct;  and  in  the  trial  of  an 
issue  formed  upon  an  affidavit  of  illegality,  al- 
leging payment,  which  was  filed  to  arrest  a  sub- 
sequent levy  of  the  same  execution,  such  entry 
concludes  the  plaintiff. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

Action  l^  the  American  Mortgage  Com- 
pany of  Scotland,  Limited,  against  J.  F. 
Jinks.  On  levy  of  execution,  defendant  In- 
terposed an  affidavit  of  illegality,  and  from  a 
verdict  directed  in  favor  of  plaintiff  in  exe- 
cution he  brings  error.    Reversed.    ^ 

O.  M.  C(^bert,  C.  J.  Thornton,  and  Brannon, 
Hatcher  &  Martin,  for  plaintiff  in  error.  An- 
derson, Felder  Sl  Davis,  for  defendant  in  er- 
ror. 

COBB,  J.  The  American  Mortgage  Ck>m- 
pany  of  Scotland,  Limited,  obtained  a  judg- 
ment against  Jinks  on  the  26th  day  of  Febru- 
ary, 1890,  for  n.200  principal,  $228.28  inter- 
est,  1142.62  attorney's  fees,  and  $11.75  costs. 
On  October  2,  1890,  an  execution  Issued  on 
this  judgment  was  levied  upon  certain  land, 
as  the  property  of  the  defendant  in  execu- 
tion. On  the  5th  day  of  December,  1803,  the 
sheriff  made  the  following  entry  vlj?otl  the 
execution:  "After  duly  advertising  the  wlth- 
m-described  levied  lands  according  to  law  In 
the  Butler  Herald  newspaper,  the  official  ga- 
sette  of  the  county,  I  this  day  exposed  the 
same  to  sale  before  the  court-house  door  In 
the  town  of  Butler,  Taylor  county,  Ceorgia, 
within  the  legal  hours  of  sale,  and  knodced 
the  same  oS  to  Austin  Corbln  for  the  sum  of 
nineteen  hundred  dollars;  he  being  the  hlgh- 
2SS.E.-39 


est  and  best  bidder.  This  5th  day  of  Decem- 
ber, 1803.  a  A.  J.  Pope.  Sheriff."  On 
March  5, 1894,  the  sheriff  levied  the  execution 
again  upon  a  part  of  the  property  described 
In  the  former  levy,  as  well  as  other  property 
of  the  defendant.  To  this  levy  the  defend- 
ant Interposed  an  affidavit  of  illegality;  set- 
ting up  that  prior  to  December  5, 1893,  he  had 
paid  In  cash  upon  the  execution  the  sum  of 
$500,  and  that  this  sum,  together  with  the 
amount  named  in  the  entry  of  the  sheriff  re- 
lating to  the  former  levy,  was  more  than  suffi- 
cient to  discharge  the  execution.  Upon  the 
trial  of  the  issue  formed  upon  this  affidavit 
of  illegality,  the  judge  directed  a  verdict  In 
favor  of  the  plaintiff  in  execution.  In  this 
we  think  that  he  erred.  The  eutry  of  a  sher- 
iff on  process  in  his  hands  is  generally  not 
traversable.  Higgs  v.  Huson,  8  Qa.  817,  32L 
Such  an  entry  may  be  traversed,  however, 
for  fraud  or  collusion.  Tillman  v.  Davis,  28 
6a.  491;  Sprlnz  v.  Frank,  81  Qa.  162,  7  S.  B. 
177.  The  Code  "widened  the  laws  of  trav- 
erse as  to  returns  of  service.'*  Civ.  Code,  | 
4988;  Dozier  v.  Lamb,  59  6a.  461.  But  the 
returns  of  sheriffs  and  other  levying  officers 
upon  final  process  in  their  hands  are  still 
governed  by  the  law  as  it  stood  before  the 
Code  was  adopted.  It  being  admitted  upon 
the  trial  that  the  payment  of  $500  had  been 
made,  and  the  execution,  when  introduced  in 
evidence,  showing  an  entry  of  a  sale  at  which 
an  amount  more  than  sufficient  to  pay  the 
balance  due  on  the  execution  was  realised, 
the  execution  appears  on  its  face  to  have 
been  paid  off,  and  therefore  a  levy  subse- 
quent to  such  entry  was  prima  facie  void. 
As  long  as  the  entry  of  the  sheriff  reciting  a 
sale  at  an  amount  more  than  that  due  on  the 
execution  stands  upon  the  records  tmlm- 
peached  and  unchallenged,  such  entry  is  con- 
clusive upon  the  plaintiff  in  execution.  If 
the  entry  is  false,  the  officer  making  It  Is 
liable  in  damages  to  any  one  injured  thereby. 
If  it  was  made  fraudulently  or  coUuslvely,  It 
may  be  attacked  and  set  aside  at  the  instance 
of  any  one  who  Is  the  victim  of  such  fraud  or 
collusion.  As  the  amount  of  the  purchase 
money  stated  In  the  sheriff's  return  of  the 
sale  is  sufficient  to  pay  off  the  entire  amount 
then  due  on  the  execution,  the  process  is  sat- 
isfied, so  far  as  the  defendant  is  concerned. 
If  the  purchaser  has  not  paid  the  bid,  suit 
may  be  brought  against  him  for  the  purchase 
money,  or  the  property  can  be  resold  at  his 
risk;  and,  if  an  amount  equal  to  the  final  bid 
at  the  first  sale  is  not  realized,  the  purchaser 
at  such  sale  is  liable  for  such  deficiency. 
ClT.  Code,  i  5466.  Judgment  reversed.  AH 
the  justices  concurring. 


aOl  Oa.  121) 

GRAHAM  V.  HOPKINS. 

(Supreme  Court  of  Georgia.     May  7,  1897.) 

Trial— Proddotiok  of  Papbrs— New  Trial. 

1.  Where,    upon  the  trial   of   an  ejectment 

cause,  a  certified  copy  of  a  will  is  offered  In 
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eridence  by  the  plaintiff,  which,  npoa  objec- 
tion made  07  the  defendant,  ia  withdrawn,  and 
afterwards  the  original  will  is,  without  objec- 
tion, introdoced  by  the  plaintiff,  counsel  for 
the  defendant  cannot  then  demand  the  deliv- 
ery to  them  of  the  certified  copy  to  which  they 
had  previously  objected,  and  a  ruling  of  the 
court  refusing  a  direction  to  plaintiff's  counsel 
to  that  effect  is  not  good  ground  for  the  re- 
versal of  a  judgment  refusing  a  new  trial.  Es- 
pecially is  this  true  when  it  does  not  appear 
from  the  record  for  what  purpose  the  defend- 
ant's counsel  desired  the  possession  of  such  pa- 
per. 

2,  The  verdict  was  sustained  by  the  evidence, 
and  the  trial  judge  did  not  err  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Ooxsrt) 

Error  from  superior  court,  Dawson  county; 
J,  J.  Kimsey,  Judge. 

Action  by  H.  W.  Hopkins  against  J.  H. 
Graham  in  ejectment.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

Boyd  Sl  Lilly,  for  plaintiff  in  error.  J.  M. 
Bishop  and  W.  A.  Charters,  for  defendant 
in  error. 

ATKINSON,  J.  The  plalnUff  brought 
iigainst  the  defendant  an  action  of  ejectment 
On  the  trial  he  Introduced  a  grant  from  the 
state  to  John  Gignilliatt  He  offered  in  evi- 
dence a  certified  copy  of  the  will  of  John 
Gignilliatt,  and  when  t^iis  was  offered  coun- 
sel for  the  defendant  objected  to  Its  intro- 
duction, but  what  objection  was  urged  to  Its 
admission  does  not  appear.  In  order  to  meet 
the  objection,  counsel  for  plaintiff  withdrew 
the  certified  copy  of  the  wiU  of  Gignilliatt, 
through  whom  he  claimed  title,  and  offered 
in  evidence  the  original  will  itself,  and  this 
was  admitted.  Objection  was  made  to  the 
introduction  of  this  will,  and,  that  objection 
being  overruled,  the  judgment  of  the  court 
overruling  it  was  made  one  of  the  exceptions 
in  the  motion  for  new  trial;  but  this  ex- 
ception was  abandoned— we  think,  properly— 
by  counsel  for  the  plaintiff  in  error,  and  we 
therefore  treat  the  original  will  as  having 
been  admitted  without  objection.  After  the 
admission  of  the  original,  and  after  the  cer- 
tified cogj  had  been  withdrawn  to  obviate 
the  objection  of  defendant's  counsel,  he  de- 
sired to  introduce  upon  his  own  account  this 
certified  copy  of  the  will,  and  moved  the  court 
to  compel  its  production  by  counsel  for  the 
plaintiff,  it  being  alleged  that  it  was  then 
in  the  possession  of  counsel  for  the  plaintiff, 
and  in  court  The  court  overruled  this  mo- 
tion, and  this  is  made  the  sole  ground  of 
exception  which  is  insisted  upon  in  this  court, 
and  which  appears  to  be  at  all  meritorious. 

The  reason  why  this  motion  should  have 
been  overruled  is  that  the  court  is  not  bound 
to  order  the  production  of  papers  which  had 
been  offered  at  a  previous  stage  of  the  case 
by  the  opposite  party,  and  which  were  not 
introduced  in  evidence  because  of  an  objec- 
tion urged  by  the  party  then  seeking  to  en- 
force its  production.  If  defendant's  counsel 
had  desired  the  use  of  the  certified  copy  for 
any  proper  purpose^  It  would  have  been  in- 


troduced in  evidence  by  the  opposite  party, 
but  for  his  objection.  If  the  objection  he 
made  were  a  sufilcient  reason,  in  the  first  in- 
stance, for  excluding  it,  we  know  of  no  rea- 
son why  the  objection  should  be  removed  If 
he  offered  it  The  verdict  is  supported  hy 
the  evidence  in  the  case,  and  the  trial  judge 
did  not  err  in  refusing  to  grant  a  new  trial. 
Judgment  afSnned. 


(l<n  Oa.  140) 
HENDLBT  t.  MA^OR,  ETC.,  OF  GRIFFIN. 
(Supreme  Court  of  Georgia.     May  7,  1897.) 
Dbfbotivb  Bridgb— Injury  to  Tsavblbb^ 

LlABILITT   OV    ClTT. 

Under  the  evidence  introduced  in  the  pres- 
ent case  the  questions  at  issue  between  the  par- 
ties ought  to  have  been  submitted  to  and  passed 
upon  by  a  jury,  and  it  was  error  to  grant  a 
nonsuit 
(Syllabus  by  the  (3ourt) 

Error  from  superiw  court,  Spalding  county; 
M.  W.  Beck,  Judge. 

The  following  is  the  official  report: 

Sallie  A.  Hendley  sued  the  mayor  and  coun- 
cil of  GrifBn  for  damages  resulting  to  her  from 
personal  injuries  which  she  received  in  at- 
tempting to  cross  a  defective  bridge  In  thit 
city.  The  court  granted  a  nonsuit,  and  she  ex- 
cepted [and  brings  «Tor.    Beversed]. 

It  appears  trom  the  testimony  that  in  July, 
1803,  the  plaintiff,  with  her  husband,  was  sit- 
ting in  a  chair  in  a  wagon  drawn  by  a  mule, 
and  when  they  came  to  the  bridge  which  cross- 
ed a  small  stream  pr  branch  running  through 
a  public  street  in  the  dly  the  mule  eOiled  at  a 
hole  in  the  planic  of  the  bridge  next  to  the 
ground  as  they  approached,  whirled  around, 
and  tilted  the  wagon  so  that  plaintiff  was 
thrown  out  and  injured  In  the  manner  describ- 
ed.   Neither  plaintiff  norher  husband  saw  the 
hole  until  the  mule  shied.    It  was  usually  a 
gentle  animaL    She  had  driven  It  many  times. 
She  testified  that  the  hole  "was  right  along 
where  we  travel  over.    It  was  not  at  the  end; 
it  was  in  the  bridge,— In  the  track  where  they 
travel  over.    Ihe  mule  got  on  the  bridge  right 
up  to  the  hole."    Her  husband  testified  that 
the  mule  became  scared  at  the  hole  and  a  rock 
which  had  been  set  in  it    The  ro^  weighed 
40  or  50  pounds,  but  did  not  completely  stop 
up  the  hole,  which  was  12  to  16  or  18  ln<dies 
wide.    The  bridge  was  from  5  to  7  feet  hi 
width,  and  10  or  12  feet  long.    The  bole  was 
about  the  center  of  the  wa^on  trade,  about 
where  the  mule  would  walk.    After  the  acci- 
dent,   they    crossed   over   with    the   wagon. 
From  other  testimony  it  appeared  that  the 
hole  had  been  made  by  the  plank  having  be- 
come rotten  where   the  wheels  of  vtiilcles 
would  strike  the  bridge.    It  had  been  noticed 
by  one  witness  a  week  previously,  and  hy  an- 
other two  or  three  weeks   before.    It   was 
about  a  foot  and  a  half  long,  and  exposed  tba 
water  in  the  stream.    The  rode  had  been  pla- 
ced into  it  by  one  of  the  witnesses  to  give  peo* 
pie  notice, .  this  being  three  or  four  days  be> 
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fore  tiie  acddent  Hie  place  had  been  repair- 
ed alnce  that  time.  There  waa  plenty  of  room 
on  the  bridge  for  the  animal  to  have  walked 
around  the  hole,  but  the  wheel  of  the  wagon 
would  hare  gone  Into  the  hole,  etc.  One  wit- 
ness testified  that  the  hole  waa  not  in  the 
plank  of  the  bridge,  but  was  where  the  bank 
had  sloughed  off. 

B.  J.  Beagan,  for  plaintiff  in  error.  B.  W. 
Hammond  and  W.  H.  Beck,  for  defendant  In 
error. 

FISH,  J.  Sallie  A.  Hendley  sued  the  mayor 
and  council  of  Griffin  for  damages,  which  she 
alleged  resulted  to  her  from  personal  injuries 
received  in  crossh[ig  a  defective  bridge  in  that 
city.  Atte/t  plaintiff's  evidence  was  submit- 
ted, the  court  granted  a  nonsuit,  and  she  ex- 
cepted. The  declaration  set  forth  a  cause  of 
action,  and,  in  our  opinion,  the  evidence  In- 
troduced made  out  a  prima  fade  case  for  the 
plaintiff.  The  court  below  therefore  ougnt 
not  to  have  granted  the  nonsuit.  Judgment 
reversed* 

(101  Oa.  U6) 

HASKINS  V.  THBONB  et  aL 
(Supreme  Court  of  Georgia.     May  7,  1897.) 

Bill  of  Bxgbptions— Motion  vor  Nbw  TniAi^— 
Partkeksbip  Notb— Bona  Fidb  Purchaser— 
Amrvdhbht  or  Plbadino— Tbrus— Dirbctino 
Vbroict. 

1.A  charge  directing  a  verdict  in  favor  of 
either  party  to  the  case  on  trial  is  a  proper  sub- 
ject-matter for  a  direct  bill  of  exceptions,  with- 
out first  moving  for  a  new  trial. 

2.  Where  the  making  of  promissory  notes  is 
within  the  scope  of  the  business  of  a  partner- 
ship, and  a  member  of  the  partnership  in  its 
name  executes  a  negotiable  promissory  note, 
and  delivers  it  to  the  payee  therein  named,  an 
innocent  purchaser  from  the  latter,  who  bona 
fide  and  for  valae  acquires  titie  to  the  note  be- 
fore its  maturity,  can  enforce  Its  collection 
from  the  partnership,  although  in  point  of  fact 
such  note  was  not  given  for  any  debt  due  by 
the  partnership,  the  purchaser  taking  without 
notice  of  the  truth  in  this  respect. 

3.  Whether  the  seventh  section  of  the  practice 
act  of  December  16.  1895  (Acts  1896,  pp.  45, 
46),  is  or  is  not  applicable  to  cases  pending. at 
the  time  when  this  act  was  passed,  that  section 
does  not  affect  or  modify  the  authority  of  the 
trial  judge  in  cases  where  there  has  been  '*neg- 
iigence  in  respect  to  the  matter  of  amendment" 
to  compel  the  party  offering  to  amend  "to  pay 
his  adversary  the  costs  of  the  proceeding  for 
which'  he  moves."  (a)  In  the  present  case  there 
was  no  abuse  of  discretion  in  requiring  the  pay- 
ment of  such  costs  as  a  condition  precedent  to 
the  allowance  of  the  amendment  offered  by  the 
defendants. 

4.  In  view  of  the  evidence,  there  was  no  error 
in  directing  a  verdict  for  the  plaintiff. 

(Syllabus  by  the  Ck>urt.) 

ESrror  from  superior  comrt,  Polk  county;  O. 
G.  Janes,  Judge. 

Suit  by  Throne,  Franklin  &  Adams  against 
Bills  Davis  &  Ck>.  From  a  judgment  for 
plaintiff,  O.  B.  Haskins,  a  member  of  the  de- 
fendant partnership,  brings  error.    Affirmed. 

J.  A«  Blance  and  Simmons  &  Corrlgan,  for 
plaintiff  in  error.  McHenry,  Nunnally  & 
Neel,  for  defendants  in  error. 


GOBS,  J.  Throne^  Ftanklla  ft  Adams 
brought  suit  against  Ellis  Davis  &  (3o.,  a  min- 
ing partnership,  composed  of  Ellis  Davis  and 
O.  B.  Haskins,  upon  two  promissory  notes 
signed  in  the  firm  name,  and  payable  to  Jpnes 
&  Whitehead  or  bearer.  Plaintiffs  alleged 
that  they  were  holders  for  value,  before  ma* 
turity,  without  notice  of  any  defect  or  de^ 
fense.  The  defendant  Raskins  pleaded  that 
he  was  a  member  of  the  defendant  firm, 
which  was  a  partnership  engaged  in  the  busi- 
ness of  quarrying  and  selling  slate,  and  that 
Davis,  the  other  member  of  the  firm,  under 
the  partnership  contract,  had  no  authority  to 
give  any  note,  except  In  connection  with  part? 
nership  transactions;  that  the  notes  sued  on 
were  given  without  his  authority  to  Jones  ft 
Whitehead,  purely  for  their  accommodation, 
and  with  knowledge  on  their  part  that  he 
had  Instructed  Davis  that  no  note  of  any  de- 
scription was  ever  to  be  given  by  Ellis  Davis 
ft  Co.  without  his  express  consent;  that  the 
firm  of  EUis  Davis  ft  C)o.  was  not  Indebted 
to  Jones  ft  Whitehead  in  any  sum,  and  that 
the  notes  were  without  consideration  and 
void;  that,  while  plaintiffs  may  have  acquir- 
ed them  before  maturity,  they  knew  that  the 
firm  was  a  mining,  and  not  a  commercial, 
firm;  and  thai;  therefore,  they  were  put  on 
notice  that  the  other  member  of  the  firm  was 
not  bound  by  the  notes;  and  that  they  ''had 
sufficient  notice  to  put  them  qn  inquiry  as 
to  the  true  condition  and  binding  force  of  the 
notes.*'  There  was  no  evidence  whatever 
that  the  plaintiffs  had  any  knowledge  of  the 
alleged  defect  in  the  notes  sued  on.  So  far 
as  appears,  they  were  innocent  purchasers 
before  maturity  of  the  papers.  The  court  di- 
rected a  verdict  for  the  plaintiffs  for  the 
amount  of  the  notes  sued  on,  and  to  this  de- 
fendant Haskins  excepted. 

1,  3.  The  questions  of  practice  ruled  in  the 
first  and  third  headnotes  require  no  further 
discussion.  Harris  v.  McArthur,  90  Ga.  210, 
219,  15  S.  E.  758;  Benew  v.  Bedding,  56  Ga. 
811. 

2,  4.  At  common  law  a  member  of  a  trad- 
ing or  commercial  partnership  had  implied 
authority  to  use  the  firm  name  in  making, 
drawing,  or  accepting  negotiable  instruments, 
but  such  was  not  the  case  with  a  noncom- 
mercial partnership.  In  this  state  the  rule 
is  that  a  member  of  a  noncommercial  or  non- 
mercantile  partnership  may  bind  the  other 
members  of  the  firm  by  negotiable  papers 
signed  in  the  firm  name.  Civ.  (3ode,  i  2648; 
Selman  v.  Brown,  78  Oa.  332.  It  necessarily 
follows  that  making,  drawing,  and  accepting 
negotiable  instruments  is  legitimately  with- 
in the  scofw  of  a  partnership,  whether  mer- 
cantile or  nonmercantile  in  its  character.  It 
is  therefore  unnecessary  to  be  decided  wheth- 
er a  mining  corporation  of  the  character  de- 
scribed in  the  record  is  a  mercantile  or  a  non- 
mercantile  corporation.  If  a  mercantile  part- 
nership, the  giving  of  promissory  notes 
would  be  within  the  scope  of  the  partnership, 
according  to  the  rules  of  the  common  hi^. 
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which  are  of  force  in  this  state.  If  It  is  non- 
mercantile  In  its  character,  under  the  Code, 
the  giving  of  promissory  notes  would  be  with- 
in the  scope  of  the  partnership.  This  being 
true,  a  promissory  note  signed  by  a  member 
of  a  firm  in  the  partnership  name,  and  d^v- 
ered  to.  his  individual  creditor,  In  payment  of 
his  debt,  would  not  be  binding  upon  the  other 
partner  in  the  hands  of  the  original  holder, 
who  had  notice  of  the  want  of  authority  in 
the  partner  to  give  the  note;  but  such  note 
would  be  valid  and  collectible  in  the  hands 
of  an  Innocent  purchaser,  who  took  before 
due,  for  value,  and  without  notice  of  the  un- 
authorized act  of  the  partner  giving  the  note. 
Freeman  v.  Ross,  15  6a.  253.  Applying  the 
principles  above  laid  down  to  the  facts  of 
this  case,  the  court  committed  no  error  in  di- 
recting a  verdict  for  the  plaintiffs  for  the 
amount  of  the  notes  sued  on.  According  to 
the  record,  the  idaintiffs  were  Innocent  pur- 
chasers, before  due,  without  notice  of  any  de- 
fect in  or  defense  to.  the  notes,  and  were  en- 
titled to  collect  the  same,  notwithstanding  the 
fact  that  one  partner  had  violated  the  part- 
nership agreement,  and  used  the  partnership 
note  in  payment  of  his  individual  indebted- 
ness.   Judgment  affirmed. 


aoi  Ga.  128) 

DAVIS  et  al.  v.  HOWELL  (X)TTON  00. 
(Supreme  Court  of  Georgia.     May  7,  1897.) 
AonoN  ON  NoTB— Plba  of  Non  sst  Faotdm— 

EVIDBNCB. 

1.  Save  only  as  to  the  defense  of  non  est 
factum,  this  case  is  controlled  by  the  decision 
this  day  rendered  in  the  case  of  Haskins  v. 
Throne,  28  S.  E.  611. 

2.  The  charge  of  the  court  relating  to  this  par^ 
ticolar  defense  was  substantially  correct,  and 
there  was  sufficient  evidence  to  warrant  a  find- 
ing that  the  note  sued  on  was  duly  issued  and 
put  in  circulation  under  the  partnership  name. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  county;  0. 
G.  Janes,  Judge. 

Action  by  Howell  Cotton  Company  against 
Ellis  Davis  &  Co.*  and  others  on  a  promis- 
sory note.  Judgment  for  plaintiff.  From 
an  order  overruling  defendants'  motion  for 
a  new  trial,  they  bring  error.     Affirmed. 

Simmons  &  Corrigan,  W.  K.  Fielder  and  J. 
A.  Blance,  for  plaintiffs  in  error.  Ennis  & 
Starling  and  Sanders  &  Davis,  for  defend- 
ant in  error. 

COBB,  J.  The  Howell  Cotton  Company 
sued  Ellis  Davis  and  C.  R  Haskins  as  Indi- 
viduals, and  the  firm  of  Ellis  Davis  &  Co.,  of 
which  It  was  alleged  these  Individuals  were 
members,  on  a  promissory  note,  signed  by 
Ellis  Davis  &  Co.,  and  payable  to  Jones  & 
Whitehead  or  bearer.  Davis  pleaded  that 
neither  he  nor  Haskins  vfas  indebted  to  the 
plaintiff;  that,  while  he  may  have  signed 
the  note  sued  on  In  his  own  name,  he  did 
not  sign  the  name  of  Ellis  Davis  &  Co.;  that 
it  was  an  individual   transaction   between 


himself  and  Jones  &  Whitehead;  that  he 
had  no  authority  to  sign  the  firm  name;  and 
that  plaintiff  was  not  a  bona  fide  holder  or 
owner.  Haskins  pleaded  that  the  note  was 
given  without  his  authority,  and  without  his 
knowledge  or  consent,  in  violation  of  the 
partnership  contract,  and  for  matters  out- 
side of  the  legitimate  scope  of  the  partner- 
ship business,  and  that  plaintiff  received  the 
note  as  collateral  security  for  a  pre-existing 
debt  which  it  held  against  Jones  &  White- 
head, and  after  the  note  became  due,  and 
was  not  an  innocent  holder. 

Error  is  assigned  on  the  following  charge 
of  the  court:  "There  are  several  pleas  filed, 
but  there  is  only  one  question  for  yon  to  de* 
termlne  In  this  case,~-one  single  question. 
Everything  else  is  eliminated  from  the  case. 
I  want  the  jury  to  understand  that  clearly. 
There  is  but  one  question  for  you  to  deter- 
mine, and  that  will  determine  your  verdict, 
and  that  is:  Did  Ellis  Davis  sign  EUis 
Davis  &  Company  to  this  note,  or  did  he  de- 
liver the  note  to  Jones  &  Whitehead  with 
the  name  of  the  firm  signed  to  it?  If  Ellia 
Davis  signed  the  note,  or  If  he  delivered  it 
to  Jones  &  Whitehead  signed  in  this  way, 
then  the  firm  would  be  bound  by  it  in  the 
hands  of  innocent  purchasers,  no  matter 
what  the  circumstances  were;  that  is,  the 
firm  could  not  go  behind  the  note  in  the 
hands  of  an  innocent  purchaser.  But  if 
Davis  signed  Ellis  Davis  &  Company,  or  if 
somebody  else  signed  it,  and  he  delivered  it 
to  Jones  &  Whitehead,  it  does  not  matter 
whether  he  signed  it  or  not,  if  he  delivered 
it  to  Whitehead,  or  authorized  any  one  else 
to  sign  it,  no  matter  who  signed  it.  If  he 
gave  It  to  Whitehead,  signed  Ellis  Davis  & 
Company,  or  to  Jones  &  Whitehead,  and 
they  turned  it  over  to  these  various  parties 
before  It  was  due  (and  the  presumption  is 
that  way),  then  it  would  be  a  good  note  in 
the  hands  of  innocent  purchasers,  and  not 
subject  to  any  defense  by  the  defendants  in 
this  case,  or  either  of  them.*'  The  evidence 
was  conflicting  on  the  issue  submitted,  and 
the  Jury  found  a  verdict  in  favor  of  the 
plaintiffs. 

We  see  no  error  in  the  charge  complained 
of,  and,  as  there  was  sufficient  evidence  to 
warrant  the  Jury  In  finding  that  the  note 
was  duly  signed  and  put  in  circulation  in 
the  partnership  name,  there  was  no  error  in 
refusing  to  grant  a  new  trial  in  the  case. 
As  to  the  liability  of  the  defendant  Haskins 
on  the  note  sued  on,  the  decision  in  this 
case  is  controlled  by  the  decision  in  the 
case  of  Haskins  v.  Throne  (this  day  ren- 
dered) 28  S.  B.  611«    Judgment  affirmed. 

(101  Oa.  173) 
DOZIER  V.  LOGAN  et  aL 
(Supreme  Court  of  (Georgia.    May  19,  1897.) 
Absionbb  vor  Crbditors— Grounds  for  Rbm otai. 

— Receivers. 
1.  Where  the  assets  of  a  mercantile  corporm- 
tioD  are  in  the  hands  of  an  assignee,  to  vrhom 
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they  luiTe  been  regularly  aisl^ed  for  the  bene- 
fit of  all  the  creditors  of  such  corporation,  and 
where  such  assignee  has  given  bond  in  con- 
formity with  the  terms  of  the  statute,  a  court 
of  equity,  upon  the  allegation  of  insolvency  as 
to  only  one  of  the  sureties,  there  being  two  sure- 
ties upon  the  bond  of  the  assignee,  and  upon 
the  further  allegation  that  the  assignee  de- 
clines to  account  to  such  creditors,  from  time 
to  time,  touching  the  condition  of  the  trust,  la 
not  authorized  to  remove  such  assignee,  and 
appomt  a  receiver,  there  being  no  allegation, 
and  no  proof  of  any  misfeasance  of  the  assignee, 
or  any  misappropriation  by  him  of  any  part  of 
the  trust  property. 

2.  The  appointment  of  a  receiver  is  a  harsh 
remedy,,  and  one  to  which,  in  such  cases,  resort 
should  not  be  had,  except  where  the  interests  of 
creditors  are  exposed  to  manifest  peril. 

3.  Under  the  facts  of  the  present  case,  the 
court  erred  in  appointing  a  receiver. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Hall  county;  J. 
J.  Kimsey,  Judge. 

Suit  by  A.  R.  Logan  and  others  against  J. 
H.  Dossier,  assignee,  for  an  accounting,  ap- 
pointment of  a  receiver,  and  equitable  relief. 
From  a  judgment  for  plaintiffs,  defendant 
brings  error.    Reversed. 

The  foliowing  is  the  ofQcial  report: 
On  March  2,  1896,  A.  R.  Logan  and  four 
other  individuals  brought  their  petition 
airaiDBt  J.  H.  Dosier,  aaiignee,  alleging  as  fol- 
lowa:  On  November  28,  1898,  the  Logan 
Hardware  Oompany,  doing  business  at 
GMdnesville,  made  an  assignment  for  the  ben- 
efit of  its  creditors,  constituting  said  Dozler 
and  one  Boone  assignees  to  carry  oat  the  pro- 
visions of  said  deed,  thereby  conveying  to 
them  assets  of  the  value  of  |7,000.  G%e  sure- 
ties on  the  bond  of  the  assignees  were  J.  W. 
Oslin  and  A.  D.  Candler.  Petitioner  Logan, 
said  Oslin,  and  J.  H.  Dosier  were  the  sole 
stockholders  in  said  corporation.  Two  years 
since,  Boone  turned  oyer  to  Dozler  all  the  as- 
sets of  the  company  that  had  been  In  his 
hands,  removed  from  the  county,  and  ceased 
to  be  connected  with  the  tmst  Plalntlfto 
other  than  Logan  were  creditors  of  the  cor- 
poration. Oslin  is  Insolvent.  In  July,  1894, 
Dozler  stated.  In  open  court,  that  he  had  col- 
lected about  $1,800  of  the  assets  of  the  cor- 
poration. Plaintiffs  are  unable  to  state  what 
has  been  done  with  that  sum  and  subsequent 
collections,  and  have  been  unable  to  acquire 
any  information  as  to  what  has  become  of  the 
•ssets  which,  under  the  assignment,  went  in- 
to the  hands  of  Dozler,  who  refuses  to  give 
any  information  on  the  subject,  hot  states 
that  there  is  no  money  on  hand  even  to  pay 
taxes.  At  the  July  term,  1895,  the  superi<^ 
court  ordered  said  assignee  to  pay  to  plain- 
tiff Dobbs  $50,  which  he  has  failed  and  re- 
fused to  do.  On  information  and  belief,  it 
is  alleged  that  little  or  nothing  has  been  paid 
on  the  debts  and  liabilities  of  the  corpora- 
tion; that  its  assets  are  being  misapplied  and 
nrtsapproprlated;  and  that  there  is  grave 
danger  of  the  loss  and  destruction  of  the  re- 
mainder. Dozler  is  utterly  without  business 
capacity,  and  no  effector  whatever.  The 
prayer  is  for  injunction  and  receiver.    Dozler 


demurred  for  want  of  a  cause  of  action  al^ 
leged,  and  for  want  of  equity  in  the  petiti(m; 
and  answered:  The  assets  conveyed  to  the 
assignee  by  the  assignment  consisted  of  notes 
and  accounts,  an  iron  safe,  a  walnut  desk, 
a  wagon,  dray,  and  a  pair  of  scales;  the  other 
assets  haying  been  disposed  of  by  the  com- 
pany before  the  assignment.  The  notes  and 
accounts  are  mostly  on  Insolvent  parties.  A 
large  majority  of  the  good  notes  and  accounts 
are  held,  and  w'ere  at  the  time  of  the  assign- 
ment, by  different  creditors  of  the  compaqy, 
as  collateral  security.  Defendant  did  state 
that  he  had  collected  about  $1,800,  but  a  part 
of  that  amount  was  on  collaterals.  Being  In- 
terested in  the  company,  he  was  desirous 
that  the  creditors  be  paid  as  much  as  pos- 
sible; and  he,  without  compensation,  and 
not  as  assignee,  collected  a  large  amount  on 
collaterals  held  by  different  creditors,  they 
being  placed  in  his  hands  by  said  creditors 
for  that  purpose,  and  turned  the  money  so 
collected  over  to  th^n.  He  has  used  due 
diligence  to  collect  all  he  could  of  the  assets 
assigned,  and  has  honestly  applied  ey^7  dol- 
lar that  has  come  Into  his  hands  as  assignee. 
An  order  was  passed  er  parte  that  he  should 
pay  Dobbs  $32.26,  but  said  order  was  unau- 
thorized by  law,  and  no  such  amount  is  due 
Dobbs. 

The  evidence  for  the  plaintiff  was,  in  brief, 
as  follows:  Dean  &  Hobbs,  attorneys,  col- 
lected on  cc^laterals  for  B.  M.  Olayton,  from 
W.  K.  Vandlver,  $101.80,  and  paid  the  same 
to  Clayton,  less  thehr  fee.  Defendant  Dozler 
collected  on  collaterals,  and  paid  to  W.  I. 
Glark,  attorney  for  H.  F.  Logan,  $42.75. 
From  the  collaterals  held  by  J.  R.  Boone  to 
secure  a  note  for  the  hardware  company  for 
$200,  and  one  for  $800  to  Y.  J.  Harrington, 
on  which  Boone  is  security,  he  has  received 
$572,  of  which  Dozler  ct^lected  about  $250 
on  small  collaterals  tnm  time  to  time,  and 
turned  the  same  over  to  him.  W.  L.  Telford, 
as  attorney,  has  for  collection  debts  due  by 
the  hardware  company,  which  were  preferred 
under  the  assignment,  to  three  named  credr 
Iters,  aggregating  about  $457,  and  has  re- 
ceived nothing  on  said  debts  from  the  as- 
signee. At  the  time  of  the  assignment  the 
company  owed  $145.59  to  one  of  the  three 
creditors  last  mentioned,  no  part  of  which 
has  been  paid.  It  owed  $50  to  J.  T.  Ourtlss, 
a  preferred  creditor,  for  borrowed  money,  no 
part  of  which  has  been  paid.  At  the  time  of 
the  assignment  It  owed  i^ntiff  Dobbs  $84.05 
for  services  rendered  as  workman.  The  as- 
signee gave  him  an  order  on  Barrett  &  Oo. 
for  $43.10,  which  he  collected,  and  which  is 
all  he  ever  received  on  this  debt,  and  he 
holds  no  collateral.  Boone,  as  attorney,  col- 
lected on  colhiterals,  and  paid  J.  Carter. 
$209.35,  less  his  fee.  Plaintiff  Logan  was 
one  of  the  three  stockholders  in  the  com- 
pany. He  made  repeated  demands  on  Dozler 
for  information  as  to  the  condition  of  the  af- 
fairs of  the  assignment,  the  state  of  his  ac- 
count, and  collections,  payments,  etc.;    but 
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the  aMlgnee  loTarlaMy  dedlned  to  glye  him 
any  infonnatloii  on  the  subject  DoElor  Is 
the  poorest  of  business  men,  and  wont  o€ 
collectors.  At  the  time  of  the  assignment, 
the  stock  of  goods  of  the  c(»npany  was  sold 
to  Dinkins  &  Co.  for  ^,866.83,  a  part  of 
which  was  to  pay  ofT  a  mortgage  held  by  the 
First  National  Bank,  and  J.  W.  Oslln  was  to 
check  on  that  sum  for  that  and  oth»  pay- 
ments. In  1865  Dosler  told  Logan  that  this 
acconnt  had  never  been  adjusted  by  him  «nd 
Oslln.  The  temporary  recelTer  appointed  by 
the  court  in  this  case  recelred  from  Doeler, 
besides  other  assets  of  the  company,  the  sum 
of  $19.50  as  the  cash  on  hand.  On  August 
17,  1896,  Findley,  as  attorney  for  Deertng  A 
Oo.,  receipted  Dozier  and  Boone,  assignees, 
for  $92.49  on  the  debt  due  Deeilng  &  Go.  by 
the  hardware  company,  which  amount  was 
paid  over  by  order  of  the  court  Defendant 
Introduced  the  deed  of  assignment  executed 
on  Noyembor  24,  1896»  conveying  to  Dozier 
and  Boone  all  of  the  assets  of  every  kind  for 
the  benefit  of  its  creditors;  the  inventory  and 
schedule  of  assets  of  every  kind;  and  the 
schedule  of  Indebtedness  of  the  company, 
with  the  names  of  creditors,  their  residences, 
and  the  amounts  due  each,--all  annexed  to 
the  deed  and  verified.  The  deed  recites  'that 
said  company  has  sold  its  stock  of  merchan- 
dise, and  fixtures  so  sold  had  been  paid  and 
the  same  applied  to  the  debts  due  by"  the- 
company,  and  aU  rights  arising  under  said 
contract  of  sale  are  assigned  to  the  assignees. 
Said  contract  annexed  to  the  deed  recites 
that  the  last  payment  falls  due  January  16, 
1894;  that  the  notes  and  accounts  conveyed 
to  the  assignees  aggregate  in  face  amount 
$3,660.53;  other  personal  pr<^erty  aggregates 
an  amount  estimated  at  $140,  $25  of  which  Is 
cash.  The  Indebtedness  of  the  compcmy  to 
preferred  and  a  large  number  of  other  cred- 
itors amounts  to  $8,690.81,  and  the  collaterals 
held  by  the  creditors  amount  to  $3,581.07. 
The  deed  recites  "that  H.  F.  Logan,  among 
other  collaterals  mentioned,  owned,  due  on 
a  F.  Barrett  &  Co.,  $40.82."  Dozier  swore 
that  he  has  not  allowed  any  debt  due  the 
company  in  his  hands  as  assignee  that  could 
possibly  be  collected  by  law  to  become  bar- 
red by  limitation,  and  that  he  has  brought 
suit  in  a  number  of  cases,  some  of  which  are 
pending.  In  some  defendants  have  been 
sued  to  Judgment,  and  in  some  the  amounts 
have  been  collected  by  suit  Among  others, 
the  assignees  have  sued  A.  R.  Logan  for  a 
large  amount  which  is  still  pending,  and  no 
fund  or  debt  of  his  is  in  danger  of  being  lost 
by  any  action  or  conduct  on  d^onent's  part 
The  assignee  never  had  anything  to  do  with 
the  $4,866.83,  the  purchase  money  of  the  stock 
of  goods  and  fixtures  by  Dinkins  &  Co.,  and 
the  transaction  was  before  the  assignment 
and  the  sum  applied  to  the  payment  of  the 
company's  debts  by  its  president  Part  of  the 
sum  was  applied  to  the  debts  due  by  the 
company  to  the  First  National  Bank,— between 
$3,500  and  $4,000;  the  balance  to  other  debts. 


AU  the  best  notes  and  accounts  ot  any  bIm 
were  used  by  the  company  as  collateral  se- 
curity to  a  large  number  of  its  creditors. 
When  he  examined  the  books  and  accounts, 
he  found  that  they  consisted  largely  of  small 
accQunts  on  parties  scattered  through  a  num- 
ber of  counties,  a  great  majority  of  whom  were 
insolvent  He  has  collected  between  $1,200 
and  $1,390,  and  has  paid  it  out  according  to 
law  and  the  orders  of  the  court  The  com- 
pany owed  his  wife,  a  preferred  creditor, 
about  $350  for  borrowed  money,  but  she  has 
never  been  paid  a  cent  There  were  afil- 
davits  by  nine  prominent  dtlsens  that  they 
have  known  Doeier  for  several  years,  and 
that  he  is  a  man  of  the  highest  p««onal  in- 
tegrity, perfectly  trustworthy  in  financial 
matters,  and  a  safe  business  man. 

It  appears  that  on  December  26,  1893,  a  pe^ 
tltion  was  filed  In  the  superior  court,  in  the 
case  of  Biddle  Hardware  Oompany  et  aL 
against  the  Logan  Hardware  Omipany,  and 
the  two  assignees  already  named,  the  prnpose 
of  which  was  to  set  aside  the  assignment  and 
for  the  appointment  of  a  receiver;  and  that 
on  January  29,  1894,  the  court  ordered,  upon 
the  hearing,  that  the  application  for  receive 
be  refused,  but  that  the  assignees  be  enjoined 
from  paying  out  any  sum  collected  belonging 
to  the  hardware  company  to  the  preferred 
creditors  until  fiffther  order,  except  by  con- 
s^t  of  aU  the  parties  to  this  bilL  After  the 
hearing  in  the  present  case,  the  court  grant- 
ed the  prayers  of  the  petition,  and  appointed 
W.  B.  Sloan  as  permanent  recover  of  all  the 
goods,  accounts^  books,  and  all  assets  wluut- 
ever  of  the  company,  directing  him  to  rec^ve 
and  collect  aU  moneys  due  to  the  company 
by  suit  or  otherwise,  as  may  seem  best  to 
s^  the  personal  property  on  hand  at  private 
sale,  and  deposit  in  bank  all  the  money  col- 
lected, subject  to  the  order  of  the  court  and 
that  he  do  all  other  acts  proper  and  neces- 
sary to  speedily  close  the  business  ol  the 
company.   To  this  Judgment  Doiier  excepted. 

Perry  &  Craig,  for  plaintiff  in  error.  W.  I. 
Clarke,  J.  B.  Estes,  and  F.  M.  Johnson,  for 
defendants  in  error. 

ATKINSON,  J.  1.  We  have  no  difficulty  hi 
reaching  the  conclusion  that  under  the  facta 
in  the  present  case,  the  chancellor  to  whose 
Judgment  exception  Is  taken  ared  in  appoint- 
ing a  receiver.  Under  the^  provisions  of  the 
act  approved  October  16,  1889  (Acts  1889,  p. 
108),  the  assignees  named  in  the  deed  of  trust 
before  entering  upon  the  execution  of  the  trust 
confided  to  them,  gave  a  bond  with  two  aecuTi- 
ties,  conditioned  in  accordance  with  the  tarns 
of  the  statute.  Under  tiie  provisions  of  Hie 
statute  above  referred  to,  this  Ixmd  waa  ex- 
ecuted for  the  protection  of  the  creditors  of 
the  assignor;  and,  if  any  one  of  them  saffered 
Injury  in  consequence  of  the  misfeasance  or 
nonfeasance  of  the  assignees,  the  statute  gives 
him  a  remedy  against  the  assignees  and  the 
sureties  on  theit  bond.    As  we  have  said  be 
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fore,  there  was  an  acceptanee  of  this  tmst  bj 
the  asalgneee.  While  there  are  some  Tague, 
Indefinite  IntimatloBfl  in  the  petition  filed  for 
the  appointment  of  a  receiver,  to  the  effect 
that  one  of  the  assignees,  who  seems  to  hare 
been  most  active  In  the  execution  of  the  trust, 
was  wanting  in  capacity  as  a  man  of  affairs, 
there  is  no  suggestion  of  any  ftaud  or  improp- 
er conduct  upon  his  part  in  dealing  with  the 
trust  committed  to  his  care.  All  such  allega- 
tions are  general  in  their  terms,  and  are  fully 
refuted  by  the  uncontradicted  testimony  of 
numbers  of  witnesses  who  testified  to  the  busi- 
ness qualifications  of  the  assignee  whose  ca- 
pacity was  assailed.  The  only  real  complaint 
seems  to  be  that  the  assignees  are  not  as 
speedy  in  the  execution  of  the  trust  ad  the 
creditors,  Impatient  of  delay,  would  seem  to 
desire.  There  is  an  allegation  that  one  of 
the  sureties  on  the  bond  of  the  assignees  is 
insolvent,  but  there  Is  no  intimation  in  the  rec- 
ord that  the  two  principals  and  one  of  the 
sureties  are  not  each  and  all  of  them  entirely 
solvent.  In  the  absence  of  any  attack  upon 
their  solvency,  the  court  is  bound  to  presume 
that  they  are  solvent,  and  possessed  of  suffi- 
cient means  to  answer  any  Judgment  which 
may  be  recovered  against  them  upon  the  bond. 
Therefore  in  no  possible  sense  can  it  be  said 
that  these  creditors  are  remediless,  according 
to  the  strict  rule  of  the  common  law.  They 
have  a  perfect  security,  and  the  one  provided 
by  statute  to  meet  this  identical  contingency. 
In  the  absence,  then,  of  allegations  of  fraud 
or  misconduct  upon  the  part  of  the  assignees, 
there  is  no  possible  theory,  according  to  our 
conception  of  the  law,  upon  which  a  court  of 
equity  is  authorized  to  take  from  the  hands  of 
these  assignees  the  property  committed  to 
their  care  for  the  benefit,  not  alone  of  the  com- 
plaining creditors,  but  of  all  of  the  creditors  of 
the  assignor.  As  was  well  said  by  Mr.  Jus- 
tice McOay,  In  the  case  of  Crawford  v.  Ross, 
89  Ga.  49:  "The  high  prerogative  act  of  tak- 
ing property  out  of  the  hands  of  one,  and  put- 
ting it  in  pound,  under  the  order  of  a  Judge, 
ought  not  to  be  taken,  except  to  prevent  mani- 
fest wrong,  imminently  impending."  If  it 
were  possible  for  the  court,  as  at  present  con- 
stituted, to  add  anything  to  the  emphasis  of 
thLis  language,  it  would  do  so  without  the 
slightest  hesitation. 

2,  8.  The  appointment  of  a  receiver  is  recog- 
nized as  one  of  the  harshest  remedies  which 
the  law  provides  for  the  enforcement  of  rights, 
and  is  allowable  only  in  extreme  cases,  and  un- 
der circumstances  where  the  interest  of  cred- 
itors is  exposed  to  manifest  peril.  The  courts, 
of  late  years,  are  drifting  away  from  the  land- 
marks which  in  former  years  marked  the  line 
of  division  between  the  power  of  chancery 
conrts  to  seize  the  property  of  an  Individual 
tlirough  the  instrumentality  of  a  receiver,  and 
tlie  right  of  the  Individual  himself  to  retain 
possession  until,  by  the  Judgment  of  the  court. 
Ills  property  could  be  Judicially  appropriated 
to  purposes  inconsistent  with  his  individual 
possession.    In  the  exercise  of  the  great  dis- 


cretionary power  conferred  upon  our  brethren 
of  the  circuit  bench,  with  respect  to  snch  mat- 
ters they  cannot  be  too  cautious,  and  unless 
there  is  an  immediate  and  present  necessity 
for  such  action,  of  which  we  find  no  evidence 
in  this  rjecord,  the  appointment  of  a  receiver 
should  be  refused.  Let  the  Judgment  of  the 
court  below  be  reversed* 


(101  Ga.  M) 
BUTLER  T.  BILLUPS. 
(Supreme  Court  of  Georgia.     May  7»  1897.) 

OaBNISRVBNT— LlABIUTT  OV  OaBNIBHBB. 

A  garnishing  plaintiff  can  recover  judg^ 
ment  against  the  ffamiahee  upon  such  demands 
only  as  the  defenaant  could  himaelf  enforce  by 
suit  against  the  rarnishee.  A  judgment  in  fa- 
vor of  the  gamisniDg  plaintiff  agamst  the  gar- 
nishee, based  upon  mere  contract  relations  of 
the  latter  to  the  defendant  where  there  has 
been  no  breach  of  contract  wnich  would  give  the 
defendant  the  right  to  recover,  is  therefore  erro- 
neous. 
(Syllabus  fay  the  Gourt) 

Brror  from  superior  court,  Oconee  county; 
N.  L.  Hutchlns,  Judge. 

Action  by  E.  L.  Billups  against  J.  M.  But- 
ler in  garnishee  {nroceedings.  Judgment  for 
plaintiff.  From  a  Judgment  overruling  and 
dismissing  defendant's  certiorari,  he  brings 
error.    Reversed* 

Shackelford  &  Shackelford  and  Thos.  F. 
Greene,  for  plahitiff  in  error.  G.  O.  Thomas 
and  B,  M.  Jackson,  for  defendant  in  error. 

SIMMONS,  O.  J.  In  February,  1893,  J.  M. 
Butler  entered  into  an  agreement  with  his 
mother,  Mrs.  Almedia  Butler,  who  appears 
at  the  time  to  have  been  insolvent,  that  he, 
In  conalderation  of  the  sum  of  $715.66,  would 
support  her  fbr  the  rest  of  her  life,  "giving  her 
a  home  with  him,  furnishing  her  board,  cloth- 
ing, medicine,  and  medical  attention  during 
her  natural  life,  and  to  have  her  decently  bur- 
led after  her  death."  She,  in  turn,  delivered 
to  hhn  $715.66,  "which  she  has  now  on  hand 
from  the  estate  of  her  husband,"  and  agreed 
to  make  her  home  with  her  soa  In  1895,  B. 
S.  Billups  obtained  Judgment  against  Mrs. 
Butter  for  the  sum  of  $18.60,  principal,  and 
$2.35,  Interest  The  debt  upon  which  this 
Judgment  was  based  was  created  prior  to  the 
time  of  the  execution  of  the  above-mentioned 
agreement  Billups  sought  to  recover  the 
amount  of  his  Judgment  from  J.  M.  Butler  by 
process  of  garnishment,  the  latter  answered 
denying  indebtedness,  and  the  answer  was 
traversed.  Upon  this  issue  the  case  was  tried 
In  a  Justice's  court  appealed  to  a  Jury  in  that 
court,  and  a  verdict  found  for  the  plaintiff. 
The  garnishee  took  the  case  by  certiorari  to 
the  superior  court  where,  upon  a  rehearing, 
the  certiorari  was  overruled  and  dismissed.  To 
this  Judgment  the  garnishee  excepted.  The 
agreement  entered  Into  by  J.  M.  Butler  and 
his  mother  was  perfectly  legitimate  in  its 
character,  was  for  a  valuable  consideration, 
and,  so  far  as  the  record  shows,  entirely  free 
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from  fraud.  It  Is  a  yalid  contract,  binding 
upon  the  partlea,  and  good  eyen  as  to  cred- 
itors, and  the  sole  question  here  to  be  deter^ 
mined  is  whether  J.  fiiL  Butler  is  so  indebted 
to  his  mother  under  this  contract  as  to  render 
such  indebtedness  subject  to  garnishment. 
We  think  not  It  is  weU  settled  that  the  at- 
taching plaintiff  can  acquire  no  other  or  great- 
er rights  against  the  garnishee  than  the  de- 
fendant has  against  the  garnishee.  In  the 
case  of  Hoskins  t.  Johnson,  24  Ga.  628,  Ben- 
ning,  J.,  said:  "The  situation  which  the  gar- 
nlshhig  plaintiff  occupies  in  respect  to  the  gar- 
nishee can  be  no  better  than  that  which  the 
defendant  himself  occupies  in  respect  to  the 
garnishee.  If  the -case  be  one  in  which  the 
defendant  himself,  if  suing  the  garnishee, 
could  not  get  a  Judgment  against  the  garnish- 
ee, it  is  one  in  which  the  garnishing  plaintiff 
cannot  get  a  Judgment  against  the  garnishee. 
This  must  be  manifest.'*  So  in  2  Shinn, 
Attachm.  i  516:  *'A  plaintiff  by  garnishment 
cannot  place  himself  in  a  superior  position 
as  regards  a  recovery  than  is  occupied  by  the 
principal  defendant  The  garnishee's  liabili- 
ty Is  measured  by  his  responsibility  and  rela- 
tion to  the  defendant  He  can  be  charged  on- 
ly in  consistency  with  the  su1)Ject  of  his  con- 
tract with  the  defendant."  "Garnishment  is 
not  maintainable  unless  the  debt  is  payable 
in  money,  and  the  defendant  has  a  right  of 
action,  present  or  maturing,  to  recover  it" 
Wap.  Attachm.  t  362,  and  cases  there  cited. 
See,  also,  Rood,  Garnish.  H  118,  126.  Where 
it  is  contingent  or  uncertain  whether  the  gar- 
nishee will  ever  owe  the  defendant  money, 
he  cannot  be  made  liable  by  garnishment  It 
has  been  held  in  some  Jurisdictions  under  stat- 
utes, but  in  many  others  without  statutory 
enactment,  that  debts  payable  in  futuro  may 
be  subjected  by  garnishment;  but  in  order  to 
do  so  'It  must  be  a  certain  debt  which  will 
become  payable  upon  the  lapse  of  time,  and 
not  a  contingent  liability,  which  may  become 
a  debt  or  not  on  the  performance  of  other  acts 
or  the  happening  of  some  uncertain  event" 
Drake,  Attachm.  t  559.  Clearly  the  garnish- 
ee in  the  present  case  owed  the  defendant  no 
certain  debt,  either  due  and  payable  at  the 
time  of  the  garnishment,  or  which  would  by 
the  mere  lapse  of  time  become  payable.  The 
relations  of  the  defendant  and  the  garnishee 
were  based  upon  the  contract  described  al>ove, 
and  upon  that  contract  the  defendant  could 
at  no  time,  present  or  future,  recover  except 
upon  the  happening  of  an  uncertain  contin- 
gency,—a  breach  of  the  contract  on  the  part 
of  the  garnishee.  In  all  actions  upon  con- 
tracts the  rule  is  that  there  must  be  on  the 
one  side  performance  or  readiness  to  perform, 
and  on  the  other  a  breach.  In  the  present 
case  no  breach  of  the  contract  was  alleged 
or  proven,  and  the  son  appears  to  have  com- 
plied fully  therewith.  This  being  so,  the 
mother  had  no  right  of  action  against  him, 
her  creditors  consequently  could  have  none, 
and  they  could  not  by  garnishment  obtain 
Judgment  against  him  for  a  debt  which  he 


did  not  owe  the  defendant  In  fi.  fa.  There 
having  been  no  breach  of  the  contract  com- 
mitted, the  garnishee  was  not  liable  for  a 
breach;  there  was  no  certain  debt  payable 
by  the  garnishee  to  the  defendant;  and  the 
plaintiff,  having  no  rights  In  the  premises  oth- 
er or  greater  than  the  defendant,  could  not 
garnish  as  attempted.  We  think,  therefore, 
that  the  action  of  the  trial  Judge  in  overruling 
and  dismissing  the  certiorari  was  erroneous. 
Judgment  reversed. 


aoi  Ga.  IIS) 
MURRAY  V.  DERRICK. 
(Sivreme  Court  of  Georgia.     May  7,  1807.) 

JUDOMBNTS— VaOATION  — DlSORBTIOir   OV    COUBT. 

Where  a  rule  for  money  filed  by  a  consta- 
ble against  a  justice  of  the  peace  was  pending 
in  the  superior  court,  and  before  the  same  was 
reached  for  triai  the  defendant  was  excused  by 
the  judge  from  attendance  upon  the  court,  to 
enable  him  to  hold  his  own  court,  and,  dozing 
his  temporary  absence  for  that  purpose,  the 
judge,  overlooking  the  fact  that  he  had  griven 
the  defendant  a  leave  of  absence,  entered  up 
judgment,  and  made  the  rule  absolute,  there 
was  no  abuse  of  discretion  afterwards*  at  the 
next  term  of  the  court,  upon  proper  application, 
in  vacating  the  rule  absolute,  and  in  allowing 
the  defendant  to  answer. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Rabun  county; 
J.  J.  Kimsey,  Judge. 

Rule  by  J.  B.  Murray  against  John  B.  I>er- 
rick  to  show  cause  why  cost  money  doe 
plaintiff  should  not  be  paid.  From  an  order 
vacating  the  rule  previously  made  absolute, 
and  allowing  defendant  to  answer,  plaintiff 
brings  error.    Affirmed. 

W.  S.  Paris,  for  plaintiff  in  error.  W.  F. 
Finley,  for  defendant  in  error. 

ATKINSON,  J.  Although  the  record  cer> 
tided  to  us  under  the  present  writ  of  error 
is  in  a  state  of  almost  inextricable  confu- 
sion, we  are  yet,  after  diligent  and  patient 
effort,  enabled  to  glean  from  it  the  folloifving 
as  a  substantial  statement  of  the  facts  upon 
which  the  trial  Judge  decided  the  qaestloB 
now  under  review:  On  August  31,  1884^ 
during  term,  a  rule  nisi  was  granted,  call- 
ing upon  J.  E3.  Derrick,  a  Justice  of  the 
peace,  to  show  cause  why  he  shoidd  not 
pay  over  to  J.  T.  Murray,  a  constable,  the 
sum  of  $25.80,  alleged  to  have  been  coUect- 
ed  as  costs  in  certain  named  cases,  to  ^which 
Murray  claimed  that  he  was  entitled.  The 
rule  was  returnable  to  the  next  term  of  the 
superior  court,  or  as  soon  as  counsel  could 
be  heard.  On  the  same  day  that  It  was 
granted  the  rule  was  filed  and  service  there- 
of acknowledged  and  copy  waived.  On 
March  1,  1895,  at  the  regular  February  term 
of  the  superior  court,  being  Friday  of  conrt 
week,  the  case  was  called  in  its  order  for 
trial;  and  no  demurrer  or  answer  having 
been  filed,  and  defendant  having  failed  to 
answer  the  call  of  the  sheriff,  a  Judgment 
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abM>|iite  was  taken  against  him  in  tmrot  of 
Marray.  On  August  30,  1895,  the  Judge  of 
the  superior  court  passed  an  order  tliat 
Murray  show  cause  at  the  next  term  why 
the  Judgment  absolute  should  not  be  set 
aside,  and  the  money,  with  interest,  repaid 
to  Derrick;  this  order  reciting  that  it  ap- 
peared to  the  court  that  upon  the  Judgment 
absolute  execution  issued,  the  amount  of 
which  was  paid  under  protest,  and  that  Der- 
rick was  absent  by  leaye  of  the  court  when 
said  Judgment  was  taken.  The  order  was 
served  upon  Murray  on  October  9,  1885,  be- 
ing returnable  to  the  February  term,  1896. 
At  the  last-named  term,  Friday,  February 
28,  1896,  the  case  was  called  in  its  order, 
and  coui^sel  for  Derrick  asked  for  an  order 
setting  aside  the  rule  absolute,  and  allowing 
Derrick  then  and  there  to  answer  the  orig* 
inal  rule  nisi,  at  the  same  time  reading  over 
the  answer  be  desired  to  make.  Ck>unsel 
for  Murray  objected  to  the  allowance  of 
such  an  order,  stating  that  he  had  a  mo- 
tion to  dismiss,  or  demurrer,  upon  the 
ground  that  it  was  nowhere  alleged  that  Der- 
rick had  a  good  defense  to  the  original  rule 
nisi,  nor  what  was  his  defense,  if  any,  nor 
did  he  show  any  excuse  for  his  failure  to  an- 
swer the  original  rule  nisi  before  the  Judg- 
ment absolute*  was  taken.  The  court  over- 
ruled the  demurrer,  ordered  that  the  rule 
absolute  be  set  aside  and  vacated,  and  that 
Derrick  be  allowed  then  and  there  to  an- 
swer the  original  rule  nisi.  Murray  except- 
ed. In  a  note  to  the  bill  of  exceptions  the 
trial  Judge  says  that  when  the  rule  absolute 
was  taken  Derrick  was  absent  by  leave  of 
the  superior  court,  holding  bis  own  court, 
and  when  the  case  against  him  was  called 
the  Judge  did  not  remember  to  have  given 
the  leave,  but  had  done  so,  and  remembered 
it  as  soon  as  his  attention  was  called  to  the 
fact,  and  for  this  reason  the  default  was 
opened,  and  he  was  allowed  to  plead  to 
Murray's  case  or  rule  against  him,  which  is 
now  pending  in  court  On  the  day  next  aft- 
er that  on  which  the  foregoing  Judgment 
was  rendered  the  court  passed  a  further  or- 
der, that  Murray  instantly  repay  to  Derrick 
the  sum  of  $31.25,  and,  on  failure  to  pay  the 
same  on  demand,  that  Murray  be  considered 
In  contempt,  and  be  imprisoned  in  the  com- 
mon Jail,  without  bail  or  mainprise,  until  he 
complied  with  this  order.  This  is  also  as- 
signed as  error.  The  court  in  the  bill  of  ex- 
ceptions certifies  that  he  revoked  this  order 
&t  chambers  until  the  further  order  of  the 
court  The  setting  aside  of  the  rule  abso- 
lute was,  under  the  circumstances,  a  mat- 
ter within  the  discretion  of  the  trial  Judge. 
At  the  suit  of  the  plaintiff  he  was  proceed- 
ing by  rule,  which  is  a  species  of  summary 
process,  to  '"police"  the  presiding  Justice  of 
an  inferior  Judicatory  for  the  nonperform- 
ance of  a  ministerial  duty;  but  during  the 
pendency  of  the  action,  in  order  to  enable 
the  defendant  to  proceed  with  the  Judicial 
t>usiness  of  his  own  court,  he  gave  him  leave 


of  absence,  thus  granting  to  him  temporary 
absolution  from  the  duty  to  be  present  and 
answer  in  the  superior  court  During  this 
temporary  absence  the  case  was  called,  and, 
there  being  no  answer  from  the  defendant, 
a  rule  absolute  was  entered  up  against  him. 
The  attention  of  the  circuit  Judge  having 
been  called  to  the  absence  of  the  defendant 
upon  leave,  at  the  time  of  the  rendition  of 
the  Judgment  against  him,  he,  upon  motion, 
set  aside  this  Judgment  We  think  this  was 
a  wise  exercise  of  the  discretion  with  which 
he  was  invested.  To  have  done  otherwise 
would  have  been  to  have  perpetrated  a 
gross  Judicial  fraud  upon  the  defendant  and 
we,  therefore,  approve  the  ruling  of  the  trial 
Judge.  The  defendant  having,  under  pro- 
test paid  over  the  money  to  the  plaintiff,  ift 
accordance  with  the  rule  absolute,  which 
was  afterwards  set  aside,  the  court  commit- 
ted an  error  in  entering  an  ex  parte  Judg- 
ment directing  that  the  plaintiff  repay  the 
money  paid  to  him  by  the  defendant  and  in 
default  of  such  repayment  that  he  be  im- 
prisoned as  for  a  contempt;  but  this  Judg- 
ment was  subsequently  set  aside  upon  his 
own  motion  by  the  trial  Judge.  He  correct- 
ed his  own  error,  and  therefore  the  rendition 
of  that  Judgment  in  the  first  Instance  af- 
fords no  ground  for  a  reversaL  Judgment 
afiSrmed* 


(101  Oa.  86) 
EVANS  V.  SMITH. 
(Supreme  Court  of  Georgia.     May  7,  1897.) 
Sbrviob  ov  Proc«88~Rbtukn  of  Bhbriff. 
Where,  upon  the  traverse  of  a  sheriff's  re- 
turn of  service  of  a  declaration,  it  is  neither  al- 
leged in  the  traverse  nor  proved  on  the  trial 
that  the  traverse  of  the  official  return  was  filed 
at  the  first  term  of  the  court  after  notice  to 
the  party  complaining  of  the  return  called  in 
question,  a  verdict  sustaining  the  traverse  and 
vacating  the  return  is  contrary  to  law,  and,,  on 
motion  for  a  new  trial,  should  be  set  aside. 
(Syllabus  by  the  Court) 

Brror  from  superior  court  Qwlnnett  coun- 
ty; N.  L.  Hutchins,  Judge. 

Action  by  J.  H.  Evans  against  Greorge  E. 
Smith.  Judgment  for  plaintiff,  which  he 
moved  to  set  off  against  a  judgment  against 
him  in*  defendant's  favor.  From  a  verdict 
on  the  traverse  for  defendant  and  an  order 
refusing  a  new  trial,  plaintiff  brings  error. 
Reversed. 

Juhan  Sl  McDonald,  for  plaintiff  in  error. 
C.  H.  Brand  and  T.  M.  Peoples,  for  defendant 
in  error* 

SIMMONS,  C.  J.  It  appears  from  the  rec^ 
ord  that  Smith  obtained  a  Judgment  against 
Evans,  and  that  Evans,  at  the  March  term, 
1896,  of  the  superior  court  of  Qwlnnett  coun- 
ty, obtained  a  Judgment  against  Smith.  At 
the  "May  adjourned"  term,  1895,  Evans 
moved  to  set  off  his  Judgment  against  Smith's, 
whereupon  Smith  filed  a  traverse  to  the  re- 
turn of  service  of  the  sheriff  in  the  suit  of 
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flSYsni  against  Smith,  and  Jn  tUa  U »f  «eae  al- 
leged  tliat  at  the  time  tbe  retnni  waa  mada 
be  was  not  a  resident  of  the  state  or  county, 
but  was  a  resident  of  tbe  state  of  Kentndcy, 
and  that  the  Judgment  rendered  against  him 
was  Yold  for  the  want  of  Jurisdiction  of  the 
comrt  This  was  the  only  Issue  made  at  the 
trial.  The  Jury  returned  a  verdict  in  favor 
of  tlie  traverse.  Bvans  made  a  motion  for 
a  new  trlaL  It  was  overruled  by  the  court, 
and  Evans  excepted. 

Section  4088  of  the  Civil  Code  provides  that 
"the  entry  of  the  sheriff,  or  any  officer  of  the 
court,  or  his  deputy,  may  be  traversed  by  the 
defendant  at  the  first  term  after  notice  of 
sudi  entry  is  had  by  him,  and  before  pleading 
to  the  merits."  The  traverse  filed  by  Smith 
against  the  return  of  the  sheriff  does  not  say, 
hint,  or  intimate  when  Smith  had  notice  of 
the  return  of  service  the  sheriff  had  made. 
We  have  carefully  read  every  word  of  the  evi- 
dence contained  in  the  record,  and  there  is  not 
a  word  by  Smith  or  any  of  his  witnesses  as  to 
the  time  he  received  notice  of  the  return. 
The  only  reference  made  by  him,  in  his  tes- 
timony, to  this  essential  issue  (i.  e.  when  he 
had  notice  of  the  return),  is  in  his  testimony 
when  he  was  called  In  rebuttaL  He  then 
says  that  he  never  knew  anything  about  the 
pendency  of  the  Bvans'  suit  against  him  un- 
til after  he  returned  from  Kentucky  to  Geor- 
gia, in  January,  1896.  Bvans'  suit  against 
Smith  was  filed  in  August,  1894.  The  return 
of  service  of  the  sheriff  was  dated  Au- 
gust 16,  1894. '  Judgment  was  obtained  in 
Afor6h,  1896.  There  is  nothing  in  Smith's 
testimony  to  negative  hia  knowledge  of  the 
"pendency  of  the  suit"  in  January,  1896,— 
two  months  before  the  Judgment  term.  If 
he  knew  that  the  suit  was  pending  against 
him,  he  must  have  known,  or  had  ground  to 
believe,  that  there  was  a  return  of  the  sher- 
iff upon  that  suit  It  could  not  have  been 
set  fen  that  court  unless  there'  had  been  a  re- 
turn of  service.  McGay,  J.,  in  the  case  of 
Johnson  v.  Johnson,  62  Ga.  462,  in  a  case 
somewhat  similar  to  this,  says:  "A  man  is 
not  allowed  to  shut  his  eyes  to  self-evident 
things.  The  defendant  had  every  reason  to 
know  that  under  the  circumstances  the  sheriff 
would  make  the  entry."  Knowing  in  Jan- 
uary, two  months  before  the  Judgment  term, 
tiiat  a  suit  was  pending  against  him  in  favor 
of  Bvans,  It  seems  to  us  that  Smith  ought 
to  have  known  or  to  have  discovered  that  the 
sheriff  had  made  a  return  thereon.  It  is 
quite  possible  that  he  did  know  it,  for  he 
was  twice  on  the  witness  stand,  and  on 
neither  occasion  did  he  testify  that  he  was 
ignorant  of  the  return  of  the  sheriff.  It  may 
be  that  he  knew  it,  and  this  may  account  for 
his  reticence  up<m  the  subject  Whether  or 
not  Smith  knew  of  the  return  of  service, 
there  was  a  Judgment  rendered  against  him 
by  a  court  of  competent  Jurisdiction.  His 
only  way  of  getting  rid  of  tliat  Judgment 
was  by  a  traverse  of  the  return  of  the  sheriff, 
and  In  that  traverse  he  should  have  alleged 


whan  first  be  received  netiosef  the  xetuEii»and 
that  he  filed  his  traverse  nt  tiie  first  tetm 
thereafter.  Nothing  la  said  in  the  traverse 
about  this  question.  Not  having  alleged  it  In 
the  traverse,  he  ought  at  least  to  have  proved 
at  the  trial,  to  the  satisfaction  of  the  court 
and  Jury,  when  he  first  received  notice  of  the 
return,  and  that  the  traverse  was  filed  at  the 
first  term  after  receiving  the  notice.  The 
proper  practice  on  filing  a  traverse  of  this 
character  is  to  allege  in  the  traverse  the  time 
when  notice  of  the  service  was  had*  and  that 
the  traverse  is  filed  at  the  first  term  there- 
after. Ibese  matters  not  being  alleged  in 
the  present  traverse,  it  was  certainly  incmn- 
bent  upon  Smith  to  prove  them;  yet,  aa  ws 
have  ahown,  there  was  no  proof  at  all  on  bis 
part  as  to  when  he  first  had  notice  of  tbe  re- 
turn. The  verdict  of  the  Jury  sustaining  the 
traverse  was  therefore  contrary  to  law,  and 
should  have  been  set  aside,  and  the  court  ^red 
in  not  granting  a  new  trial  upon  this  ground. 
Judgment  reversed. 


CljOI  Qa.  89) 
SWIIT  et  al.  v.  THOMAS  et  aL   - 
THOMAS  et  al.  v.  HABRIS  et  aL 
(Supreme  €k>art  of  Georgia.     May  7,  1897.) 
Wills  -—  €k>]f test  —  Bight  vo  Apfbal  —  Biu.  ov 

BXCBPTIONS— PAJITXKS— AMBNDMBST. 

1.  Where  a  will  is  offered  for  probate,  and  the 
persons  named  as  heirs  at  law  are  notified  of 
the  proceeding,  only  those  who  appear  and  con- 
test by  caveat  the  probate  of  the  will  are  aa- 
tborised  to  complain  of  a  Judgment  setting  np 
the  will:  and  where,  upon  appeal,  a  verdict  Is 
rendered  in  the  superior  court  in  favor  of  the 
propounders,  the  right  to  prosecnte  a  writ  of 
error  to  this  court  la  confined  to  tiiiose  of  the 
heirs  at  law  who  were  the  caveators  to  the 
probate  of  the  will,  and  hence,  where  a  writ 
of  error  Is  sued  out  in  the  niame  of  one  only  of 
the  heirs  at  law,  who,  though  notified  of  the 
proceeding,  did  not  caveat  orparticipate  in  the 
subsequent  proceeding,  it  wUl  be  dismissed  in 
tills  court  for  the  want  of  a  proper  party  plain- 
tiff in  error. 

2.  The  naming  as  a  plaintiff  In  error  of  one 
person  who  is  rightfully  entitied  to  except  will 
authorize  the  amendment  of  the  bill  of  ex- 
ceptions by  inserting  as  plaintifEs  In  error  the 
names  of  other  persons  entitied  to  except,  and 
who  may  be  included  within  the  meaning  of 
some  general  term  employed  in  the  bill  of  ex- 
ceptions which  would  comprehend  them  as  a 
class,  and  by  which  it  is  sought  to  describe 
them:  but  where  the  bill  of  exceptions  does 
not  disclose  that  any  person  excepts  to  the 
Judgment  who  is  entitied  to  do  so,  the  mere 
reference  under  some  general  titie^  as  *'et  aL/* 
"and  other  caveators,"  to  others  who  may  be 
BO  entitied,  will  not  sufllce.  There  being  no  ex- 
ception by  any  named  person,  who,  accordina  to 
the  record,  was  entitied  to  except,  there  waa 
nothing  upon  which  an  amendment  could  be 
ingrafted  setting  out  what  persons  the  words 
**et  al.,*'  "and  other  caveators,"  were  Intended 
to  designate. 

(Syllabus  by  the  Ck>urt) 

Brror  from  superior  court,  Clarke  ooonty; 
N.  L.  Hutchins,  Judge. 

Action  by  M.  A.  Swift  and  others  against 
W.  W.  Thomas  and  others,  executors,  to  con- 
test a  win.  '  Defendants  had  Judgment,  and 
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pluhitiffi  bring  error*  The  croee  blU  acBtnst 
Ol  &L  Harris  and  others  was  dlHTnlnwed,  and 
defendants,  bring  error.    Writ  of  error  and 


J.  H.  Ouerry,  Saml.  H.  Slblej,  and  Lump- 
kin Sl  Burnett,  for  plaintiffs  in  error.  N.  J. 
A  T.  A.  Hammond  and  Srwln  A  Oobb»  for 
defendants  in  error. 

ATKINSON,  J.  In  the  bill  of  exceptions 
the  case  is  entitled  thus:  "Mrs.  M.  A.  Swift 
et  aL,  Caveators,  Plaintiffs  in  Brror,  y.  W. 
W.  Thomas  and  Authur  B.  Griffeth,  Pre- 
ponnders»  Defendants  in  Error,"  and  it  Is 
stated  that  "the  aboye-stated  ease*'  came  on 
to  be  tried  at  the  April  term,  1896,  of  the 
superior  court  of  G3arke  county,  and  on  the 
29th  of  April,  1890^  "the  same  being  a  caveat 
to  the  probate  of  the  will  of  Y.  L.  G.  Harris, 
It  having  been  regularly  appealed  according 
to  law  from  the  court  of  ordinary  of  Clarke 
county";  also  that  "said  M.  A.  Swift,  and 
each  and  all  of  the  other  caveators,  present 
this,  their  bUl  of  exceptions,"  etc.  Mrs.  Swift 
is  the  only  plaintiff  in  error  whose  name  ap- 
pears in  the  bill  of  exceptions.  The  bill  of 
exceptions  specifies  as  parts  of  the  record  to 
be  sent  to  this  court  the  petition  offering  the 
will  for  probate,  and  "the  caveat  of  plain- 
tiffs" thereto,  etc;  and  in  the  transcript  of 
the  record  is  a  petition  to  the  court  of 
ordinary  of  Clarke  county  by  W.  W.  Thomas 
and  A.  B.  Griffeth,  as  executors,  for  the  pro- 
bate of  the  paper  offered  by  them  as  the  last 
will  of  Young  U  G.  Harris,  to  which  petition 
Mrs.  Mary  A.  Swift,  as  an  heir  at  law  of 
the  testator,  is  made  a  party,  together  with 
other  persons  named  as  heirs  at  law;  also  a 
caveat  thereto,  filed  in  the  court  of  ordinary 
June  8,  1895,  by  O.  M.  Harris  and  other 
behrs  at  law;  but  in  Chis  caveat,  and  in  the 
appeal  from  the  Judgment  of  the  ordinary 
admitting  the  will  to  probate,  Mrs.  M.  A. 
Swift  is  not  named  as  a  caveator,  nor  does 
ber  name  appear  In  the  reocHrd  as  such  until 
it  appears  in  the  heading  of  a  paper  filed  in 
the  superior  court  April  29,  1896,  which  pur- 
ports to  be  an  amendment  to  a  caveat  thereto- 
fore filed  in  the  case  of  "W.  W.  Thomas  and 
Authur  B.  Griffeth,  Executors,  eta,  Pro- 
pounders,  V.  M.  A.  Swift  et  aL,  Caveators." 
This  is  followed  by  an  amendment  filed  in 
the  superior  court  May  1,  1896,  and  marked, 
"Second  amendment  to  caveat,"  which  amend- 
ment purports  to  be  made  in  the  case  of 
"Thomas  et  al..  Executors,  v.  Swift  et  sL, 
Oaveators."  The  motion  for  a  new  trial  and 
orders  of  the  court  in  relation  thereto  pur- 
port to  be  made  in  the  case  of  "W.  W.  Thomas 
and  A  B.  Griffeth,  Propounders,  v.  M.  A. 
Swift  et  aL,  Caveators."  The  cross  bill  of 
exceptions  states  that  Mrs.  M.  A  Swift  was 
not  a  caveator,  and  the  case  is  therein  re- 
ferred to  as  '*the  case  of  W.  W.  Thomas  and 
Authur  B.  Griffeth  v.  C.  M.  Harris  et  al.. 
Caveators,  which  case  is  stated  in  what  pur- 
ports  to  be   the   original  bill  of  exceptions 


j)Ow. pending  In  the  inpreme  court,  as  Tizai 
M.  A.  Swift  et  aL«  Oaveators,  Plalntiflii  In 
Brror,  y.  W.  W.  Thomas  and  Authur  B. 
Griffeth,  Propounders,  Defendants  in  Brror,* 
and  to  which  this  paper  is  intended  to  be  a 
cross  bill  of  exceptions."  The  cross  bill  fur- 
ther states:  "It  is  contended  that  what  pur- 
ports to  be  the  original  bill  (tf  exceptions  is 
not  a  legal  bill  of  exceptions  in  said  case, 
and  this  bill  Is  filed  reserving  to  the  plain- 
tiffs in  error  herein  all  rights  they  may  have 
to  move  to  dismiss  said  original  bill  of  ex- 
ceptions upon  any  grounds  that  may  appear 
upon  the  face  thereof  or  otherwise."  A  ino- 
tlon  was  made  to  dismiss  the  writ  of  error 
upon-  the  ground  that  there  was.  no  party 
plaintiff  in  error  named  in  the  blU  of  excep- 
tions who  was  entitled  to  prosecute  a  writ  of 
error  teom  the  Judgment  complained  of,  and 
we  will  now  proceed  to  inquire  whether  this 
motion  should  prevalL 

1,  2.  It  will  be  seen  from  the  foregohig 
statement  of  the  record  that  the  only  person 
who  was  named  as  the  responsible  party 
plaintiff  in  error  prosecuting  the  writ  of  error 
to  this  court  was  Mrs.  M.  A.  Swift  It  will 
be  accepted  as  elementary  that  no  person  is 
entitled  to  prosecute  a  writ  of  error  for  the 
revereal  of  a  judgment  unless  that  person  was 
a  party  to  the  proceeding  in  which  the  Judg- 
ment complained  of  was  rendered.  In  re- 
sponse to  the  notice  served  upon  her  at  the 
Instance  of  the  propounders  of  the  will,  Mrs. 
M.  A.  Swift  filed  no  objections  to  its  probate. 
She  neither  appeared  In  the  court  of  ordi- 
nary to  contest  the  right  of  the  executon  to 
have  the  paper  proved  as  the  last  will  and 
testament  of  the  testator,  nor  did  she  take 
any  part  in  the  proceedings  by  '  which  an 
appeal  was  entered  from  the  Judgment  ad- 
mitting this  document  to  probate.  Upon  the 
trial  in  the  superior  court  she  neither  ap- 
peared nor  was  represented  by  counsel 
Therefore,  she  did  not  become,  by  any  act  of 
hers,  or,  so  far  as  the  record  discloses,  by 
the  act  of  any  person  authorized  to  speak 
or  act  for  or  on  behalf  of  her,  a  party  to 
the  contest  which  culminated  in  a  verdict 
that  the  will  offered  was  the  last  will  and 
testament  of  the  testator;  and  to  set  aside 
which  verdict  the  writ  of  error  is  prosecuted 
to  this  court  in  the  present  case.  The  mere 
notice  of  an  Intention  upon  the  part  of  the 
executore  to  offer  for  probate  the  will  in 
question  did  not,  of  itself,  make  her  a  party 
either  to  that  proceeding  or  to  any  other  sub- 
sequent proceeding  which  might  have  sprung 
out  of  it  It  merely  afforded  to  her  the  op- 
portunity of  becoming  a  party  to  this  litiga- 
tion, nils  she  declined  to  do  by  failing  to 
file  a  caveat,  and  thus  she  passed  out  of  the 
case  as  effectually  as  though  she  had  never 
been  introduced  into  it.  Having  passed  out 
as  a  formal  party  at  that  time,  and  taking 
no  steps  subsequently  to  Introduce  herself  as 
a  substantial  party,  no  judgment  was  ever 
rendered  In  any  of  the  subsequent  proceed- 
ings of  which  she,  as  an  individual,  had  a 
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rlgbt  to  complain.  It  te  true  that  In  the 
subsequent  proceedings  her  name  appears  to 
have  been  nsed  by  acme  of  the  caveatoni 
who  were  engaged  In  resisting  the  probate  of 
this  will.  By  what  authority,  it  does  not  ap- 
pear. Certainly  not  by  authority  of  the  law, 
for,  inasmuch  as  she  was  not  a  caveator,  she 
had  no  authority  to  object,  and  no  other  per- 
son had  the  right  to  object  for  her  or  in  her 
name.  In  so  far,  then,  aa  her  name  may  be 
relied  upon  to  sustain  this  writ  of  error,  we 
may  treat  it  as  entirely  without  support 
The  question  is  whether  the  words  "et  al.," 
"and  others  caveators,"  nsed  in  connection 
with  the  name  of  Mrs.  M.  A.  Swift,  give  to 
the  complaining  heirs  at  law  such  a  stand- 
ing in  this  court  as  will  serve  to  support  the 
writ  of  error  sued  out  in  this  case.  This  court 
early  held  that  the  use  of  the  words  above 
quoted,  as  applied  to  defendants  in  error 
other  than  those  spedflcally  named,  was  en- 
tirely without  significance,  and  did  not  serve 
to  Identify  the  persons  intended  to  be  named 
as  parties  defendant  to  a  writ  of  error.  See 
the  case  of  Beall  v.  Fox's  Ex'rs,  4  6a.  403. 
And  the  doctrine  of  this  case  was  reaffirmed 
and  again  applied  in  the  case  of  Cameron  v. 
Sheppnrd,  71  Qa.  781.  The  principle  of  that 
decision  has  like  application  to  parties  plain- 
tiff in  error.  The  ground  upon  which  it  rests 
iB  that  this  court  will  not  proceed  to  Judg- 
ment against  a  party  whose  identity  is  un- 
disclosed upon  the  face  of  the  record,  and 
with  equal  reason  it  should  decline  to  pro- 
ceed to  judgment  in  favor  of  plaintifBB  in 
error  whose  identity  is  likewise  undisclosed. 
As  we  have  ^een,  Mrs.  Swift  was  not  en- 
titled to  prosecute  the  writ  of  error.  We 
then  Inquire,  who  are  the  plaintiffs  in  error? 
Who  are  the  persons  suing  out  the  writ  of 
error?  In  whose  favor  would  a  judgment 
of  reversal  operate  in  the  event  this  court 
should  set  aside  the  judgment  of  the  court 
below?  The  descriptive  terms  "et  al."  "and 
other  caveators,"  do  not  and  cannot  serve  to 
identify  those  persons  who  would  be  the 
particular  l)eneficiarie8  of  a  judgment  of  re- 
versal. There  were  numbers  of  persons  em- 
braced within  these  general  descriptive  terms, 
each  of  whom  was  entitled,  on  his  or  her 
own  behalf,  to  prosecute  to  this  court  a  writ 
of  error.  How  many,  and  which  of  them, 
speaking  from  the  record,  are  em*braeed  with- 
in these  general  terms?  An  answer  to  this 
query  is  impossible.  In  the  event  of  a  judg- 
ment of  affirmance,  against  whom  would  the 
costs  of  this  proceeding  be  taxable?  The 
record  not  identifying  by  name  or  by  refer- 
ence to  any  description  which  is  capable  of 
individual  application,  it  is  impossible  to  say. 
In  reply  to  the  motion  to  dismiss  the  writ  of 
error,  a  motion  was  made  to  amend  it  by  the 
insertion  oC  the  names  of  certain  of  the 
caveators  as  parties  plahitiff  in  error.  Aa 
objection  was  made  to  the  allowance  of  this 
amendment  upon  the  ground  that  there  was 
nothing  to  amend  by.  As  we  have  herein- 
before undertaken  to  show,   there   was,   in 


the  first  Instance,  no  legal  party  plaintiff  to 
the  original  bill  of  exceptions.  If  this  were 
true,  then  there  Is  nothing  upon  which  an 
amendment  can  be  ingrafted.  There  Is  noth- 
ing to  amend  by,  and,  while  it  will  be  ad- 
mitted that  new  parties  plaintiff  in  error  may 
be  added  in  tills  court  by  way  of  amendment 
where  there  is  a  substantive  party  plaintiff 
in  error,  yet  this  right  of  amendment  does 
not,  and  cannot  be  held  to,  extend  to  the 
introduction  of  parties  to  a  bill  of  exceptions 
where  none  existed  in  the  first  instance.  We 
have  sought  diligently  to  find  a  precedent 
for  such  a  proceeding  in  the  numerous  cases 
involving  questions  somewhat  akin  to  this 
which  have  been  adjudicated  in  this  court, 
but  we  have  been  enabled  to  find  no  warrant 
or  authority  of  law  for  such  a  proceeding. 
Treating  bills  of  exceptions  and  writs  of 
error  to  this  court  as  being  amendable  ac- 
cording to  the  same  liberal  rules  which  i^ 
ply  to  pleadings  in  other  courts,  we  are  un- 
able to  sustain  upon  reason  or  authority  the 
bill  of  exceptions  in  this  case,  for  in  no 
court  is  it  competent  to  support  an  action  by 
the  introduction  of  a  plaintiff  where  none' 
existed  at  the  time  of  the  institution  of 
the  action.  Such  actions  abate  when  the 
attention  of  the  court  Is  directed  to  the 
absence  or  nonexistence  of  a  party  plahi- 
tiff, and  such  defects  are  not  in  those  courts 
curable  by  amendment  In  the  present  case 
we  are  unable,  either  from  the  bill  of  ex- 
ceptions or  the  record,  to  find  any  trace  of 
a  plaintiff  in  error  authorized  to  prosecute 
this  writ  of  error  who  is  capable  of  individual 
indent!  fication,  and,  this  being  true,  it  follows 
that  there  is  no  plaintiff  in  error  in  the  rec- 
ord, and  the  writ  of  error  is  accordingly  dis- 
missed. Writ  of  error  dismissed.  Gross  bill 
dismissed. 

OOBB,  J.,  disqualified,  not  sitting. 


aOl  GflL.  84) 
HARRIS  V.  WEBB  et  aL 
(Supreme  Court  of  Georgia.     May  7,   1897.) 

CoNVBBSION^WaIVBR— DURBSS. 

•1.  Where,  in  order  to  bring  about  the  suppres- 
sion of  a  criminal  prosecution  against  himself, 
a  husband  delivers  to  a  third  person  property 
belonging  to  his  wife,  which  is  taken  possession 
of  and  carried  away  without  her  consent,  she 
may  recover  her  possession  by  a  possessory 
warrant,  and  it  is  no  reply  to  her  suit  that  she. 
after  the  conversion,  gave  her  assent  to  the 
retention  of  possession  by  the  defendant,  it  ap- 
pearing that  the  assent,  if  given,  was  for  the 
purpose  of  suppressing  such  prosecution.  As- 
sent, if  given  upon  such  consideration,  is  void, 
and  does  not  condone  the  original  tortious  tak- 
ing. 

2.  Subsequent  assent  to  and  approval  of  such 
wrongful  taking,  procured  by  duress  of  threats 
to  prosecute  the  husband,  such  as  are  indicates) 
in  the  transaction  above  described,  is  not  ef- 
fective to  ratify  or  confirm  the  wrongful  act, 
and  does  not  deprive  her  of  the  right  to  recover 
possession. 

(Syllabus  by  the  Court.) 
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"BdtTor  from  superior  court,  Gwinnett  coun- 
ty; N.  L.  Hutchlns,  Judge. 

Action  by  A  F.  Harris  against  Webb  ft 
Butledge  on  a  possessory  warrant  From 
an  order  of  a  Justice  dismissing  the  war- 
rant, plaintiff  brings  certiorari,  and  from  an 
order  overruling  the  same  brings  error.  Be- 
versed. 

G.  H.  Brand,  for  plaintiff  in  error.  T.  M. 
Peeples,  for  defendants  in  error. 

SIMMONS,  G.  J.  It  appears  from  the 
record,  that  Harris  was  indebted  to  Webb  ft 
Butledge,  and  had  given  them  a  mortgage  to 
secure  the  debt;  that  Harris  had  sold  the 
mortgaged  property,  and  that  a  warrant  had 
been  Issued  against  him  for  the  offense. 
Before  the  case  was  tried,  Harris  agreed 
with  Webb  ft  Butledge  to  turn  over  to  them 
some  personal  property  of  his  wife's,  pro- 
vided she  would  consent  thereto.  Without 
obtaining  her  consent,  Webb  went  to  her 
home,  and  tools  charge  of  the  property,  and 
carried  it  away  during  her  absence.  After 
the  property  had  been  so  taken  by  Webb, 
Butledge  undertook  to  obtain  the  consent  of 
the  wife  to  the  taking.  She  refused  to 
consent,  until  Butledge  Informed  her  that 
unless  she  did  consent  the  prosecution  of 
her  husband  for  the  criminal  offense  would 
proceed.  She  then  replied  that,  "to  get  the 
case  settled  she  would  consent,  though  she 
said  she  did  not  have  the  stock  to  spare,  but, 
to  get  the  case  settled,  she  would  consent'* 
Subsequently  she  sued  out  a  possessory  war- 
rant against  Webb  ft  Butledge  for  the  re- 
covery of  the  personal  property,  and  these 
facts  were  shown  in  evidence  to  the  magis- 
trate. The  magistrate  dismissed  the  war- 
rant whereupon  she  sued  out  a  certiorari  to 
the  superior  court  Upon  the  hearing  of 
the  same  in  that  court,  the  trial  Judge  over- 
ruled U,  and  to  this  Mrs.  Harris  excepted. 
Under  the  facts  as  disclosed  by  the  record, 
we  think  the  court  erred  In  overruling  the 
certiorari.  Webb,  the  creditor,  and  Harris, 
the  debtor  and  husband,  had  no  right  to 
go  to  the  home  of  the  wife,  and  take  her 
property  for  the  purpose  of  settling  the  debt 
of  her  husband,  and  thereby  to  suppress  a 
criminal  prosecution  against  him.  Under 
the  circumstances,  the  wife's  remedy  by 
which  to  recover  her  property  was  by  pos- 
sessory warrant  Possessory  warrant  lies 
where  any  personal  chattel  has  been  taken 
or  carried  away,  either  by  fraud,  violence, 
or  other  means,  from  the  possession  of  the 
party  complaining,  without  the  consent  of 
the  party,  and  without  lawful  warrant  or 
authority.  Civ.  Gode,  t  47d9.  In  the  pres- 
ent case  the  property  of  the  wife  was  taken 
from  her  by  Webb  without  her  consent  and 
without  any  lawful  warrant  or  authority. 
It  was  an  Illegal  act  done,  as  the  record 
shows.  In  settlement  of  and  to  suppress  a 
criminal  ^  prosecution  against  the  husband, 
flection  824  of  the  Penal  Code  provides  that 


"If  any  person  •  •  •  prosecuting  un- 
der pretense  of  any  penal  law  shall  com- 
pound with  the  offender,  ♦  ♦  ♦  unless 
It  be  by  the  leave  of  the  court  where  the 
same  is  pending,  he  shall  be  guilty  of  a  mis- 
demeanor." Section  3894  of  the  Civil  Code 
provides.  In  substance,  that  any  attempt  to 
satisfy  a  public  offense,  or  to  suppress  a 
prosecution  therefor.  Is  illegal,  and  vitiates 
the  entire  agreement  except  in  those  cases 
where  the  law  expressly  allows  a  settle- 
ment Bven  If  the  magistrate  who  had  Is- 
sued the  warrant  had  the  authority  and  pow- 
er to  approve  the  dismissal  thereof  upon  a 
settlement  of  the  debt  the  record  does  not 
show  that  any  attempt  was  made  to  obtain 
this  approval.  The  whole  transaction  was, 
therefore,  Illegal  and  void,  as  between 
Webb  and  the  husband,  Harris,  and  it  is 
no  reply  on  the  part  of  Webb  ft  Butledge 
that  the  wife,  after  the  wrongful  taking, 
consented  thereto,  and  thereby  ratified  it 
The  assent  of  the  wife,  given  for  the  pur- 
pose of  suppressing  a  criminal  prosecution 
against  her  husband,  was  a  part  of  a  trans- 
action Illegal  and  void  by  law,  and  cannot 
effect  the  ratification  of  the  prior  wrongful 
taking.  This  Is  especially  true  when  it  Is 
shown  that  after  the  property  had  been 
wrongfully  taken,  the  wife  assented  only 
under  duress  of  threats  to  prosecute  her 
husband  unless  she  did  so  consent.  Her  con- 
sent was  obtained  on  the  ground  that  the 
prosecution  would  be  discontinued.  The  as- 
sent thus  obtained  would  not  ratify  and  con- 
firm the  illegal  transaction,  so  as  to  prevent 
her  from  recovering  her  property  wrong- 
fully taken  from  her  possession.  The  as- 
sent given  does  not  deprive  ber  of  the  right 
to  recover  possession.    Judgment  reversed. 


aOl  Oa.  1J85) 

BALDWIN  GOUNTT  v.  CBAWFOBD. 

(Supreme  Court  of  Georgia.     May  19,  1807.) 

Motion  for  Nbw  Trial— Bribf  or  Evidbvob— 
Dismissal. 

A  judgment  dismiBsing  a  motion  for  a 
new  trial  for  want  of  an  approved  brief  of  evi- 
dence will  not  be  reversed  by  this  court  when 
it  appears  that,  by  reason  of  long  delay,  the 
judge  became  unable  to  remember  what  the  evi- 
dence was,  and  therefore  could  not  approve  the 
brief  at  all.  This  is  true  even  where,  under 
orders  duly  granted,  the  time  for  obtaining  such 
approval  had  not  expired.  Counsel  who  pro- 
cure such  orders  must  necessarily  take  the  rislc 
of  the  judge's  failure  of  memory  and  consequent 
Inability  to  approve  the  brief. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Judge. 

Action  by  G.  P.  Crawford  against  Baldwin 
county.  Judgment  for  plaintiff.  From  an  or- 
der dismissing  a  motion  for  a  new  trial,  de- 
fendant brings  error.     Affirmed. 

Whitfield  &  Allen  and  D.  B.  Sanford,  for 
plaintiff  in  error.  G.  P.  Crawford  and  Bob- 
erts  &  Pottle,  for  defendant  in  error. 
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FISH,  J.  This  court  bas  upon  Berenl  pie* 
Tions  occaBions  made  rulings  aimUar  to  tbat 
stated  in  the  headnote  of  this  case.  Brown  v. 
Qrooyer,  66  Ga.  288;  Thomas  ▼.  State,  95  Oa. 
484,  22  S.  B.  815:  Heller  y.  De  Leon,  96  Ga. 
805, 22  a  B.  67&    Judgment  affirmed. 


(101  Oa.  226) 

LUMPKIN  et  al.  y.  GALLOWAY. 
(Supreme  Court  of  Georgia.     May  20,  1897.) 
Vsvui^AoTioN  ON  Notb^-Plsadikq— CoNTiiru* 

ANOB^DlRECTINO  VbRDICT. 

L  An  action  apon  a  promissory  note  signed 
by  a  principal  and  sureties  may  be  brought 
against  all  of  these  persons  in  the  county  of 
the  sureties'  residence. 

2.  It  is  not  cause  for  continuing  such  a  case, 
at  the  instance  of  the  sureties,  when  it  is  pro- 
ceeding against  them  alone,  judgment  having 
already  been  rendered  against  the  principal, 
that  the  latter  is  absent  for  providential  cause. 
This  is  true  though  the  counsel  for  the  sureties 
state  in  their  places  that  thev  cannot  go  safely 
to  trial  without  such  principal,  such  counsel 
further  stating  that  they  did  not  represent  him 
in  the  case. 

8.  There  was  no  error  in  the  trial  of  such 
action,  notwithstanding  the  promissory  note 
concluded  with  the  words,  "this  amount  to  be 
used  as  deposit  as  agent."  in  strllKing  pleas 
which,  in  effect,  alleged  that  the  meaning  of 
the  words  quoted  was  that  the  principal,  being 
the^'agent  of  a  corporation,  borrowed  the  money 
for  which  the  note  was  given,  to  deposit  with 
his  employer  in  lieu  of  a  bond;  these  pleas  fur- 
ther alleging  that  the  mone^  was  so  deposited 
by  him,  aad  that  upon  ceasing  to  be  agent  he 
withdrew  the  deposit,  but  did  not  thereupon  pay 
the  note,  and  that  the  holder  thereof  failed  to 
inform  the  sureties  of  these  facts. 

4.  Hie  evidence  absolutely  demanded  the  ver- 
dict for  the  plaintiff,  and  there  was  no  error  in 
directing  the  jury  to  find  accordingly. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Judge. 

Action  by  L.  N.  Galloway  against  W.  W. 
Lnmplcin  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Roberts  &  Pottle,  D.  B.  Sanford,  and  J.  D. 
Howard,  for  plaintiffs  in  error.  Whitfield  A 
Allen,  for  defendant  in  error. 

COBB,  J.  Calloway  sued  Lumpkin  as  prin- 
cipal, and  Sanford  and  eight  others  as  sureties, 
upon  a  promissory  note,  in  the  superior  court 
of  Baldwin  county.  Lumpldn,  the  principal, 
filed  no  defense,  and' judgment  was  rendered 
against  him  by  default  Four  of  the  sureties 
filed  pleas.  To  the  judgment  of  the  court 
striking  certain  of  their  pleas,  and  directing  a 
verdict  for  the  plaintiff,  they  excepted. 

L  A  motion  was  made  to  dismiss  the  plain- 
tiff's  petition  for  want  of  jurisdiction,  be- 
cause it  appeared  on  its  face  that  Lumpkin« 
the  principal,  was  not  a  resident  of  Baldwin 
county,  but  was  a  resident  of  Bibb  county. 
All  of  the  sureties  resided  in  Baldwin  county. 
There  was  no  error  in  overruling  this  motion. 
"Principal  and  sureties  are  joint  obligors,  and 
may  be  sued  together  in  the  county  of  the 


■oretleB'  realdeoce.*'  OIt.  Code»  I  68T2;  White 
T.  Hart,  85  Ga.  269. 

2l  At  the  ttial  an  application  was  made  for 
a  continuance^  in  behalf  of  tlie  suretiea*  on  the 
ground  of  the  absence  of  Lumpkin  for  provi- 
dentiai  cause.  Lumpkin  was  interested  no 
longer  in  the  suit  as  a  party,  and  was  not 
represented  by  counsel;  and  his  absence,  be- 
ing a  resident  of  another  county,  was  no 
ground  for  a  continuance  by  the  sureties.  He 
could  not  have  been  other  than  a  witness,  and 
as  such  was  not  compelled  to  attend  out  of 
the  county  of  his  residence. 

3.  That  the  note  sued  on  contained  the 
words,  "this  amount  to  be  used  as  deposit  as 
agent,"— the  allegation  b^ng  that  the  meaning 
of  the  words  quoted  was  that  Lumpldn,  the 
prindpil,  being  the  agent  of  the  Georgia  Bail- 
road  Company  at  Mllledgeville,  borrowed  the 
money  for  which  the  note  was  given,  to  de- 
];>osit  with  the  railroad  company  in  lieu  of  a 
bond,  and  that  the  money  was  so  deposited, 
and  that  Lumpkin,  upon  ceasing  to  be  agent 
withdrew  the  depoaltf  and  failed  to  pay  the 
note,  and  tbat  Calloway,  the  creditor,  failed  to 
inform  the  sureties  of  this  fact,— was  not  a  suf- 
ficient defense  to  the  action  on  the  note,  and 
the  plea  setting  up  such  facts  was  properly 
stricken  on  demurrer. 

4.  The  evidence  submitted  wholly  failed  to 
support  the  pleas  which  were  not  stricken,  and 
demanded  a  verdict  for  the  pUdntlff  for  the 
amoimt  sued  for,  and  the  court  committed  no 
error  in  directing  the  jury  to  find  accordingly. 
Judgment  afitoned. 

(101  Ga.  228) 
BURCH  et  at  T.  DANIEL. 
(Supreme  Court  of  Georgia.    May  20,  1887.) 
Action  oh  Nora— AxTaaATioN^PABnas. 

1.  A  promissory  note,  as  originally  written 
and  executed,  was  payable  to  a  named  person 
"or  order."  This  person  indorsed  it  to  another, 
and  thereafter  an  action  was  brought  apon  it 
by  a  third  person,  to  whom  It  had  never  been 
indorsed.  At  the  time  this  action  was  begun, 
the  note  had  been  altered  by  erasing  the  word 
"order,"  and  inserting  the  word  "bearer,**  with- 
out the  knowledge  or  consent  of  the  makers; 
but  when  or  by  wUom  such  alteration  was  made 
did  not  appear.  Held,  that  the  plaintiff  could 
not  maintain  an  action  upon  this  note  in  his 
own  name;  and  this  is  true  even  if  the  altera- 
tion was  made  before  he  became  possessed  of 
the  note,  and  though  he  took  it  without  knowl- 
edge of  me  fact  that  there  had  been  a  change  in 
its  terms  after  its  execution. 

2.  This  case  is  controlled  by  the  ruling  above 
announced;  and,  under  the  facts  therein  recit- 
ed, it  was  error  to  direct  a  verdict  in  the  plain- 
tiff's favor. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  county v 
John  C.  EEart,  Judge. 

Action  by  F.  M.  Daniel  against  J.  B.  Burch 
and  another.  A  verdict  was  directed  in  plain- 
tiff's favor,  and  defendants  bring  error.  Re- 
versed. 

Roberts  &  Burch,  for  plaintiffs  in  error.  A. 
F.  Daley  and  Ira  S.  Chappdl,  for  defendjmb 
in  error. 
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LUMPKIN,  P.  J.  In  order  to  authorise  one 
to  institute  and  maintain  in  his  own  name  an 
action  npon  a  promissory  note,  the  legal  title 
to  the  ]>aper  must  be  in  the  plaintiff.  This 
was  an  action  by  Daniel  upon  promissory 
notes  which  were  originally  payable  to  John 
A.  Fretwell  or  order.  Upon  each  of  the  notes 
was  written  the  following  transfer:  "For 
▼alue  received,'  I  hereby  sell  and  transfer  the 
withhi  note  to  C.  S.  Pope,  without  recourse 
on  me.  J.  A  Fretwell."  Without  the  kuowl- 
edge  or  consent  of  the  makers  of  the  notes, 
the  word  "order"  had  been  in  each  of  them 
erased,  and  the  word  "bearer"  substituted  in 
Its  stead,  before  the  action  was  brought, 
though  it  does  not  appear  when  or  by  whom 
these  alterations  had  been  made,  or  that  this 
had  occurred  before  Daniel,  the  plaintiff,  be- 
came possessed  of  the  notes.  Whatever  may 
be  the  truth  as  to  this  matter,  it  is  certain 
that  the  legal  title  to  the  notes  was  not  in 
the  plaintiff  when  he  brought  his  action* 
Manifestly,  it  was  in  Pope,  as  the  notes  had 
never  been  indorsed  by  him  to  any  one. 
The  unauthorized  change  in  the  phraseology 
of  the  notes,  whether  innocently  or  fraudu- 
lently made,  did  not  render  them  negotiable 
by  mere  delivery.  If  Daniel  was  in  fact  the 
equitable  owner  of  the  notes,  he  might  have 
Instituted  an  action  thereon,  for  his  use,  in 
the  name  of  the  person  holding  the  legal  title; 
but,  under  the  facts  as  they  appear  in  the 
record  before  us,  his  case  falls  squarely  with- 
in the  rule  announced  at  the  beginning  of 
this  opinion.  In  this  connection,  see  Dalton 
City  Co.  V.  Johnson,  57  Ga.  398;  Benson  v. 
Abbott,  96  Oa.  69, 22  S.  B.  127.  Judgment  re- 
versed. 


(102  Ga.  666) 

MOSS  V.  BIRCH  et  al. 
(Supreme  Coort  of  Georgia.     May  19,  1897.) 
Biu.  ov  BxoBFTTONs~FAn.tniB  TO  Bribv. 
Where,  in  a  bill  of  exceptions,  the  only  er* 
ror  assigned  is  that  the  presiding  judge  refused 
to  grant  an  injnnctioD,  and  the  evidence  upon 
which  such  refusal  was  bad,  being  documenta- 
ry, is  set  ont  in  full  hi  the  bill  of  exceptions 
without  any   attempt  whatever  to  brief  the 
same  having  been  made,  as  required  by  the  act 
approved  November  11,  1889,  but  including  im- 
material and  unnecessary  portions  of  many  of 
the  documents,  according  to  repeated  rulings  of 
this  court,  the  evidence  so  incorporated  in  the 
bill  of  exceptions  will  not  be  considered;   and, 
there  being  no  question  for  decision  which  arises 
on  the  pleadings  in  the  case,  the  judgment  be- 
low is  affirmed. 
(Syllabus  by  the  Ck)nrt) , 

Error  from  superior  court,  Cobb  county; 
George  F.  Gober,  Judge. 

Action  by  H.  B.  Moss  against  G.  C.  Birch 
and  another.  From  an  order  refusing  to 
grant  an  injunction,  plaintiff  brings  error, 
affirmed. 

H.  B.  Moss,  In  pro.  per.  R.  N.  Holland,  for 
defendants  in  error.     ' 

PBB  CURIAM.    Judgment  af&rmed. 


(101  Ga.  214) 
PATTERSON  t.  CLARK  et  aL 
(Supreme  Oiurt  of  Georgia.    May  20,  .1897.) 
EzBouTioir  SiLB^-DisTRiBUTioir— Claim  or  Al- 

LBOBD  tiUBBTT. 

Where  an  execution  has  been  issued 
against  two  persons  upon  a  judgment  rendered 
against  them  jointly,  it  not  appearing  that  ei- 
ther was  a  surety,  a  payment  by  either  prima 
facie  extinguishes  the  judgment  lien  against 
both;  and  hence  where  one  of  such  joint  judg- 
ment debtors  has  paid  off  the  judgment,  claim- 
ing to  have  been  only  a  surety  of  the  other, 
but  without  taking  such  steps  as  are  required 
to  have  his  true  relation  defined  on  the  rec- 
ord, he  is  not  entitled  in  a  contest  exclusively 
between  himself  and  others  who  are  judgment 
creditors  of  the  alleged  principal,  arising  on  a 
rule  for  the  distribution  of  money  realized  from 
the  sale  of  property  of  the  latter,  under  an- 
other execution,  to  control  the  execution  so  paid 
by  him  for  the  purpose  of  competing  with  other 
creditors  claiming  the  money. 
(Sylh&bus  by  the  Ck>urt) 

Error  from  superior  court,  Catoosa  county; 
T.  W.  Milner,  Judge. 

Action  by  J.  S.  Patterson  agahist  W.  H.  H. 
Clark  and  another.  From  a  judgment  against 
the  plaintiff,  he  brings  error.    Affirmed. 

Geo.  W.  Head  and  B.  Z.  Hemdon,  for  plain- 
tiff in  error.  J.  H.  Anderson  and  R.  J.  &  J. 
McCamy,  for  defendants  in  error. 

LITTLE,  J.  The  contest  in  this  case  arose 
under  a  rule  issued  at  the  instance  of  J.  S. 
Patterson,  against  the  sheriff,  requiring  him  to 
show  cause  why  he  should  not  out  of  a  cer- 
tain fund  realized  from  the  sale  of  land  as  the 
property  of  J.  H.  Patterson,  made  under  a  fi. 
fa.  Issued  on  a  judgment  rendered  in  the  su- 
perior court  in  favor  of  Clark  against  J.  H. 
Patterson,  pay  certain  justice's  court  execution 
of  older  date  than  the  Clark  execution.  Upon 
the  hearing,  J.  S.  Patterson  based  his  right  to 
the  fund  upon  an  execution  in  favor  of  W.  L. 
Whitman,  administrator,  etc.,  against  J.  H. 
Patterson  and  J.  S.  Patterson,  for  $52.90,  prin- 
cipal, with  interest,  claiming  that  he  was 
mer^  security  for  J.  H.  Patterson  upon  the 
obligation  on  which  was  founded  the  judg- 
ment from  which  the  execution  in  favor  of 
Whitman,  administrator,  was  issued;  that  that 
judgment  was  older  than  the  judgment  in 
t&YOT  of  Clark  against  J.  H.  Patterson,  under 
which  the  money  was  raised;  and  that  by  vir- 
tue of  being  such  security,  and  having  fuUy 
paid  off  the  execution  of  Whitman,  adminis- 
trator, he  claimed  the  right  to  control  it,  and, 
the  judgment  on  which  it  issued  being  of 
older  date  than  the  judgment  of  Qark,  he  was 
entlUed  to  receive  from  the  sheriff  the  amount 
due  on  the  execution,  in  favor  of  Whitman, 
administrator,  as  against  the  Clark  execution. 
It  appears  that  the  judgment  in  favor  of 
Whitman  was  rendered  against  J.  H.  and  J.  S. 
Patterson  jointly,  and  that  J.  S.  Patterson  no- 
where appeared  on  the  face  of  the  judgment 
or  execution  issued  thereon  in  any  other  ca- 
pacity than  as  a  joint  principal.  ,  J.  S.  Patter- 
son, however,  upon  the  hearing  of  the  rulc^ 
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testified  to  the  fact  of  his  suretyship,  and  also 
to  the  fact  that  he  had  paid  off  the  entire 
execution,  which  he  was  then  seeking  to  con- 
trol by  reason  of  having  paid  the  same  as 
surety.  The  court  refused  to  award  the  fund 
to  J.  S.  Patterson  under  this  claim,  to  which 
ruling  Patterson  excepted;  and  the  question  is 
whether  he  was  entitled,  on  showing  the  facts 
claimed  by  him  to  be  true,  to  have  the  Whit- 
man execution  paid  out  of  the  fund  to  him  as 
surety,  In  preference  to  the  application  of  the 
fund  to  the  Clark  execution. 

The  law  provides  that  if  the  fact  of  surety- 
ship does  not  appear  on  the  face  of  the  con- 
tract, it  may  be  proved  by  parol,  either  before 
or  after  judgment,  the  creditor  not  being  de- 
layed in  his  remedy  by  such  collateral  issue 
between  the  principal  and  his  surety.  If  be- 
fore judgment,  the  surety  shall  give  notice  to 
the  principal  of  his  intention  to  make  such 
proof.  Civ.  Ck)de,  §  2884.  If  Judgment  has 
been  rendered  without  such  proof,  the  surety 
shall  give  at  least  10  days'  notice  to  his  prin- 
cipal of  his  intention  to  apply,  at  the  next 
term  of  the  court  where  the  judgment  was  en- 
tered, to  make  such  proof,  and  to  have  the 
fact  of  his  suretyship  entered  of  record,  to- 
gether with  an  order  for  the  control  of  such 
judgment  and  execution  thereon  against  the 
principal,  on  payment  of  the  same  by  him. 
Id.  S  2985.  It  appears  hi  this  case  that  the 
fact  of  suretyship  did  not  appear  on  the  face 
of  the  contract  or  obligation  upon  which  the 
Whitman  judgment  was  rendered,  nor  was  the 
fact  proven  before  the  rendition  of  that  Judg- 
ment The  court  below  ruled  that  Patterson 
could  not,  by  making  the  proof  that  he  was 
surety  only,  under  the  rule  to  distribute  the 
money,  have  control  of  the  execution,  and  en- 
force it  against  a  junior  Judgment,  but  that  he 
could  only  obtain  control  of  the  execution  by 
giving  the  required  notice,  having  the  fact  of 
his  suretyship  entered  of  record,  together  with 
an  order  of  control  of  the  judgment  and  exe- 
cution by  the  court  where  such  Judgment  was 
rendered.  In  this,  we  think,  the  court  was 
right  The  Judgment  in  question  was  issued 
against  J.  H.  and  J.  S.  Patterson  jointly.  It 
appeared  to  have  been  paid,  and,  under  the 
evidence,  by  J.  S.  Patterson.  Then,  prima 
facie,  the  judgment  was  paid,  and  the  lien 
against  each  of  these  defendants  thereby  ex- 
tinguished. The  fact  of  suretyship  not  ap- 
pearing on  the  face  of  the  contract  the  Judg- 
ment or  execution,  if  in  fact  J.  S.  Patterson 
was  surety  for  J.  H.  Patterson,  and  had  paid 
off  the  execution,  his  right  to  control  it  against 
his  principal  only  became  operative  when  he 
himself  had  taken  certain  steps  to  have  the 
fact  of  his  suretyship  adjudicated;  and,  until 
this  was  done,  he  was  not  entitled  to  control 
the  execution,  but  the  same  would  be  regard- 
ed as  paid.  Adams  v.  Keeler,  30  Ga.  86; 
Burke  v.  Lee,  59  Ga.  165.  Not  having  taken 
the  required  steps  in  the  forum  pointed  out  by 
law  to  have  the  fact  of  his  suretyship  entered 
of  record,  and  the  authorized  order  issued, 
Patterson  was  not  entitled  in  this  contest,  be- 


ing between  himself  and  others  who  &re  judg- 
ment creditors  of  the  alleged  principal,  to  cod- 
trol  the  execution  so  paid  by  him  for  the  pur- 
pose of '  contesting  with  such  creditors  in  the 
distribution  of  the  fund.    Judgment  afElrmed. 


(100  Ga.  611} 

WILLIAMS  V.  STATE. 

(Supreme  Court  of  Georgia.    March  12,  1897.) 

Criminal  Law— Bvidbkob  Unlawfully  Obtained 
— Admibsibilitt—Opbnino  Saloon  on 

SOSDAT— EVIDBNCB. 

1.  There  was  no  error,  on  the  trial  of  a  crimi- 
nal case,  in  admitting  against  the  accused  evi- 
dence showing  that  she  had  upon  her  person  and 
about  her  premises  articles,  the  possession  of 
which,  though  not  in  itself  crimiiuLl,  tended  to 
establish  her  guilt  of  the  offense  with  which  she 
was  charged,  notwithstanding  it  appeared  that 
the  discovery  of  these  articles  was  made  by 
forcibly  entering  into  her  house,  and  there 
searching  the  same  and  her  person,  without 
any  warrant  or  authority  of  law.  Although 
the  search  and  seizure  may  have  been  unlawful, 
unwarranted,  unreasonable,  and  reprehensible, 
this  did  not  affect  the  admissibility  of  the  evi- 
dence obtained  as  a  result  thereof. 

2.  The  offense  of  keeping  open  a  tippling  house 
on  the  Sabbath  day  is  sufficiently  proved  by  evi- 
dence showing  that  the  accused,  on  at  leaat 
three  different  Sundays  within  the  same  year, 
in  her  dwelling  house,  sold  whisky  by  retail  to 
different  persons,  and  on  each  occasion  pemiitted 
the  same,  or  a  portion  thereof,  to  be  drunk  on 
the  premises. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Macon;  J.  P.  Boss, 
Judge. 

Sarah  Williams  wba  convicted  of  violating 
the  Sunday  liquor  law,  and  brings  error.  Af- 
firmed. 

Marion  Harris,  for  jdaintiff  In  error.  BolvL 
Hodges,  SoL  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  L  On  the  trial  of  this 
case  in  the  court  below,  Jenkins,  a  detectiTe, 
was  introduced  as  a  witness  in  behalf  of  the 
state.  It  appeared  from  his  testimony  that 
on  Sunday  morning,  the  2d  day  of  August, 
1896,  Mose  Lucas  and  Jessie  Bunkley  (both 
colored)  came  to  his  house  in  Macon,  and 
woke  him  up;  Lucas  saying  that,  if  he  "want- 
ed to  catch  those  parties  down  on  Third  street 
sellhig  whisky,  now  was  the  time."  He  gave 
to  Lucas  **a  silver  quarter,  marked  with  a 
cross,"  and  "an  empty  half -pint  whisky  flask, 
with  a  file  on  the  neck  thereof,"  and  to  Bunk- 
ley  "a  silver  ten-cent  piece,  marked  with  a 
cross  on  the  woman's  head.**  Both  then 
went  on  down  the  street,  in  the  direction  of 
the  house  of  Sarah  Williams,  the  accused. 
"In  about  five  minutes  these  two  men  came 
out  of  Sarah's  back  yard,  and  Mose  Lucas 
handed  [Jenkins]  the  same  bottle  that  [he] 
had  given  him,  and  in  the  same  condition, 
except  that  it  was  full  of  whiskey."  As  to 
what  then  transpired,  Jenkins  testified:  "I 
called  Police  Officer  Charley  Moseley,  and 
we  went  to  Sarah's  house.  We  went  in,  and 
I  walked  up  to  Sarah  and  put  my  hand  in  her 
apron  pocket,  took  out  her  purse,  and  found 


OtL) 


WILLIAMS  V.  STATE. 


625 


these  two  plecca  of  money  in  It    The  two 
pieces  of  money  are  the  same  I  marked  and 
gave  to  Lucas  and  Bunkley.     I  then  searched 
her  house,  and  found  a  gallon  jug  of  black- 
berry whie,  and  three  bottles,  to  wit,  two 
quart  bottles  and  one  half -gallon  bottle.    One 
of  the  bottles  was  nearly  full  of  whisky,  an- 
other  had   only   the   bottom   covered   with 
whisky,  and  the  third,  the  half-gallon  bottle, 
was  foil  of  something  that  looked  like  whisky, 
though  I  hare  never  opened  it,  and  do  not  know 
for  certain  what  It  contains.    •     •     •     I  had 
no  search  warrant  to  search  either  the  de- 
fendant or  the  house."     Moseley,  the  police 
officer,  who  also  appeared  at  the  trial  aa  a 
witness,  corroborated  Jenkins  as  to  the  ac- 
count above  given  of  the  search  made  by 
them,  and  the  finding  and  seizure  of  the  mark- 
ed coins  and  the  liquors,   and  identified  a 
small  tin  funnel  as  having  also  been  found 
at  the  same  time.    The  ''Jug  of  wine,  the 
half-gallon  bottle  of  whisky,  the  quart  bottle 
of  whisky,  partly  used,  and  the  other  bottle 
of  whisky,  which  contained  a  Uttle  bit  in  the 
bottom  of  it,"  together  with  the  tin  funnel 
and  'the  twenty-five  cent  and  ten  cent  pieces 
of  silver  money,"  were  then  tendered  In  evi- 
dence by  the  state,  and  admitted  over  objec- 
tion by  the  accused.    All  of  the  testimony  of 
Jenkins   and   Moseley  with   regard   to    the 
search  of  the  person  and  premises  of  the  ac- 
cused, and  the  seizure  of  the  articles  above 
enumerated,  was  also  specifically  objected  to 
on  the  grounds  that  this  evidence  "was  ob- 
tained under  the  circumstances  Just  narrated, 
and  particularly  that  it  was  obtained  from 
defendant  and  her  house  without  a  search 
warrant;    that   this   search   was  an  Illegal 
search  and  seizure,  in  violation  of  the  consti- 
tutional rights  guarantied  to  defendant,  as  a 
citizen  of  the  state  and  of  the  United  States, 
under  peragraph  16  of  the  bill  of  rights  of  the 
state  constitution  of  1877,  and  under  the  Unit- 
ed States  constitution;   that  this  was  a  con- 
stitutional right  of  defendant,  to  be  secure, 
in  her  person,  property,  home,  and  effects, 
from  such  unlawful,  unreasonable,  and  out- 
rageous searches  and  seizures.   And  defend- 
ant then  and  there  [at  the  trial]  claimed  that 
rig:ht  both  under  the  state  constitution  and 
under  the  constitution  of  the  United  States, 
which  prohibits  the  state  or  its  ofilcers  from 
abridging  the  constitutional  and  Inalienable 
rights,  privileges,  and  immunities  of  citizens 
of  the  United  States.     Defendant  then  and 
there  insisted  before  the  court,  by  way  of 
objection  to  said  evidence,  that,  should  it  be 
admitted  to  the  Jury,  It  would  violate  the  con- 
stitutional and  inalienable  right  of  defendant 
to  be  secure  against  such  searches  and  seiz- 
ures;  and  she  then  and  there  expressly  claim- 
ed this  right,  privilege,  and  immunity,  not 
only  under  the  state  constitution,  but  as  one 
to  which  she  was  entitled  under  the  United 
States  constitution,  and  especiaUy  under  the 
pi-OTlsions  of  the  first  section  of  the  four- 
teenth amendment  to  said  United  States  con- 
stitution;   she  then  and  there  claiming  said 
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rights,  privileges,  and  immunities  as  a  dtizen 
of  the  United  States  and  of  said  state." 

The  position  assumed  by  counsel  for  the  ac- 
cused does  pot  present  for  determination  a 
new  question.  That  evidence  pertinent  and 
material  to  the  issue  is  admissible,  notwith- 
standing it  may  have  been  illegally  procured 
by  the  party  producing  it,  was  early  settied 
by  the  English  courts.  The  case  of  Legatt  v. 
Tbllervey,  14  Bast,  302,  to  this  effect,  decided 
in  1811,  followed  a  previous  ruling  made  la 
Jordan  v.  Lewis  (1739),  the  substance  of 
which  is  stated  in  a  note,  as  the  report  of  the 
latter  case  in  2  Strange,  1122,  was  meager 
and  imperfect  And  such  was  the  rule  ob- 
served in  subsequent  decisions.  Caddy  v. 
Barlow,  1  Man.  &  B.  275;  Stockfieth  v.  De 
T^stet,  4  Gamp.  10;  Bobson  v.  Alexander, 
1  Moore  &  P.  448.  In  this  country  the  ques- 
tion certainly  arose  as  early  as  1841.  Oom. 
V.  Dana,  2  Mete.  (Mass.)  329.  There  It  was 
insisted  that  the  issuing  of  a  warrant  author- 
izing a  search  of  the  premises  of  the  accused, 
who  was  suspected  of  having  in  his  possession 
lottery  tickets,  invaded  his  constitutional  right 
to  be  secure  against  unreasonable  searches 
and  seizures,  and  "that  the  seizure  of  the  lot- 
tery tickets  and  materials  for  a  lottery,  for 
the  purpose  of  using  them  as  evidence  against 
the  defendant,  [was]  virtually  compelling  him 
to  furnish  evidence  against  himself,  in  viola- 
tion of  another  article  in  the  decUration  of 
rights."  But  Wilde,  J.,  speaking  for  the  su- 
preme court  of  Massachusetts,  summarily  dis- 
posed of  this  contention  by  saying  (page  337): 
"Admitting  that  the  lottoy  tickets  and  mate- 
rials were  Illegally  seized,  still  this  is  no  legal 
objection  to  the  admission  of  them  in  evidence. 
If  the  search  warrant  were  illegal,  or  if  the 
ofilcer  serving  the  warrant  exceeded  his  au- 
thority, the  party  on  whose  complaint  the 
warrant  issued,  or  the  ofiftcer,  would  be  respon- 
sible for  the  wrong  done;  but  this  is  z^o  good 
reason  for  excluding  the  papers  seized  as  evi- 
dence, if  they  were  pertinent  to  the  Issue,  as 
they  unquestionably  were.  When  papers  are 
offered  in  evidence,  the  court  can  take  no  no- 
tice how  they  were  obtained,  whether  law- 
fully or  unlawfully,  nor  would  [it]  form  a  col- 
lateral issue  to  determine  that  question;"  cit- 
ing Legatt  V.  ToUervey  and  Jordan  v.  Lewis, 
supra,  and  adding,  "We  are  entirely  satisfied 
that  the  principle  on  which  these  cases  were 
decided  is  sound  and  well  established."  Such 
has  been  the  view  since  entertained,  and  con- 
sistently adhered  to,  l^  the  Massachusetts 
court.  Ck)m.  v.  Lottery  Tickets,  5  Cush.  369, 
374;  Ck)m.  v.  Intoxicating  Liquors,  4  Allen, 
593,  600;  Ck>nL  v.  Welsh,  110  Mass.  369,  360; 
(3om.  V.  Taylor,  132  Mass.  201,  262;  CSoul  v. 
Henderson,  140  Mass.  303,  305,  5  N.  B.  832; 
Oom.  V.  Keenan,  148  Mass.  470,  472,  20  N.  B. 
101;  Ck)m.  v.  Byan,  157  Mass.  403,  405,  32 
N.  B.  349;  Com.  v.  Tlbbetts,  157  Mass.  519. 
521,  32  N.  E.  910;  Oom.  v.  Hurley,  158  Mass. 
159,  33  N.  B.  342;  Ck)m.  v.  Brelsford,  161 
Mass.  61,  64,  36  N.  B.  677;  Ck>m.  v.  Welch, 
168  Mass.  372,  40  N.  B.  103;   Com.  v.  Smith, 
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166  Mass.  370,  376,  44  N.  E<  503.  It  may 
here  be  remarked  that  no  distinction  is,  or 
should  be,  observed  between  an  unauthorized 
search  of  the  person,  and  one  which  merely 
involTes  an  invasion  of  the  citizen's  constitu- 
tional right  to  be  secure  in  his  "houses,  pa- 
pers and  effects";  for  none  Is  recognized  ^• 
ther  by  the  federal  or  by  our  state  constitu- 
tion, the  right  to  be  secure  in  the  lawful  pos- 
session and  enjoyment  of  property  evidently 
being  regarded  as  no  lees  sacred  than  the  citi- 
zen's right  to  immunity  from  an  unreasonable 
search  of  his  person.  In  Welch's  Case,  Just 
cited,  it  appeared  that  an  officer  unlawfully 
seized  an  object  which  a  daughter  of  the  ac- 
cused was  carrying  under  the  folds  of  a  loose 
dress,  suspecting  it  to  be  a  bottle  of  whisky, 
over  the  protest  of  the  accused,  who  was  pres- 
ent; but,  though  the  knowledge  so  acquh:ed 
\jy  the  officer  was  thus  wrongfully  obtained, 
he  was  nevertheless  permitted  to  testify  that 
the  object  she  was  carrying  was,  "in  size  and 
shape,  like  a  quart  bottle."  In  State  v.  Flynn, 
36  N.  H.  01,  the  court  was  called  upon  to  pass 
on  the  same  constitutional  questions  raised  in 
Dana's  Case,  supra,  and  unhesitatingly  adopt- 
ed as  sound  the  conclusions  reached  by  the 
Massachusetts  court;  holding  that  "evidence 
obtained  by  means  of  a  search  warrant  is  not 
inadmissible,  either  upon  the  ground  that  it 
is  in  the  nature  of  admissions  made  under  du- 
ress, or  that  it  is  evidence  which  the  defendant 
has  been  compelled  to  furnish  against  him- 
self, or  on  the  ground  that  the  evidence  has 
been  unfairly  or  illegally  obtained,  even  If  it 
appears  that  the  search  warrant  was  illegally 
issued."  Cithag  the  above  cases  as  authority, 
Mr.  Bishop  .says:  "The  evidence  which  a 
search  warrant  procures  may  be  used  against 
the  party;  not  being  inadmissible  as  an  admis- 
sion under  duress  furnished  by  the  prisoner 
through  compulsion  against  himself,  or  as  oth- 
erwise i^if airly  or  illegally,  obtahied,  even  if 
the  search  warrant  was  illegally  issued."  1 
Bish.  Or.  Proc.  §  246;  1  Bish.  New  Cr.  Proc. 
p.  14a  Mr.  Greenleaf  evidently  regarded  the 
admissibility  of  evidence  of  this  character  as 
no  longer  a  vexed,  but  as  a  definitely  settled, 
question;  for  in  his  treatise  on  the  Law  of 
Evidence  (section  254a)  he  thus  briefly  deals 
with  the  subject:  "It  may  be  mentioned  in 
this  place  that  though  papers  and  other  sub- 
jects of  evidence  may  have  been  illegally  tak- 
en from  the  possession  of  the  parly  against 
whom  they  are  ottered,  or  otherwise  unlaw- 
fully obtained,  this  is  no  valid  objection  to 
their  admissibility,  if  they  are  pertinent  to  the 
issue.  The  court  will  not  take  notice  how 
they  were  obtained,— whether  lawfully  or  un- 
lawfully,—nor  will  it  form  an  issue  to  deter- 
mine that  question."  Almost  identically  the 
same  language  is  to  be  found  in  2  TbyL  Bv. 
(9th  Ed.)  f  922.  The  correctness  of  the  view 
announced  by  the  supreme  court  of  Massa- 
chusetts in  the  earlier  part  of  this  century  has 
long  been  acquiesced  in.  In  more  recent 
yean  a  tew  attempts  have  been  made  in  this 


country  to  overturn  this  now  w^-established 
rule  of  evidence.  They  have^  however,  met 
with  anything  but  success.  In  lUinois,  South 
Carolina,  Alabama,  Missouri,  Connecticut*  and 
Arkansas,  the  courts  of  last  resort  have  de- 
clined to  venture  a  departure  trom  this  sound 
doctrine.  See  Gindrat  v.  People,  138  DL  103, 
27  N.  E.  1066,  wherein  it  was  held  that  "^e 
fact  that  evidences  of  the  commlaelon  of  a 
crime  are  found  by  a  mere  private  detective  on 
an  unauthorized  search  of  a  party's  rooms 
wHl  not,  of  itself;  render  the  evidence  thus 
found  incompetent  against  the  party  in  whose 
possession  the  articles  are  found,  if  such  evi- 
dence is  otherwise  compet^t,"  which  ruling 
was  followed  in  the  later  cases  of  Siebert  v. 
People,  143  lU.  571,  32  N.  B.  431,  and  Trask 
V.  People,  151  m.  523,  38  N.  B.  248.  See. 
also.  State  v.  Atitinson,  40  S.  O.  363,  18  &  B. 
1021,  holding  that  papers  Illegally  obtained  by 
searching  the  room  of  the  accused  during  his 
absence  were  competent  evidence  against  him 
on  a  trial  for  murder;  Shields  v.  State,  104 
Ala.  85,  16  Soutii.  85,  holdhzg  that  "on  a  trial 
for  carrying  concealed  weapons,  where  it  is 
shown  that  a  pistol  was  found  concealed  on 
defendant's  person  as  the  result  of  a  fordUe 
search  by  an  officer,  the  evidence  of  the  discov- 
ery of  the  pistol  concealed  about  his  person  is 
admissible  against  the  defendant,  although  the 
search  was  unauthorized  and  unlawful";  State 
V.  Pomei-oy,  130  Mo.  489,  32  S.  W.  1002,  whoe- 
in  it  was  decided  tiiat  '*it  is  not  a  violation  of 
the  constitutional  provisions  that  no  one  shall 
be  compelled  to  testil^y  against  himself  In  a  crlm- 
hull  case,  to  introduce  in  evidence,  in  a  pros- 
ecution  for  establishing  a  lottery,  tickets,  pa- 
pers, etc.,  taken  from  the  person  and  premises 
of  the  accused,  even  though  they  were  seised 
without  authority  of  law";  State  v.  Oriswold, 
67  Conn.  290,  34  AtL  lOld,  laying  down  the 
rule  that  ''evidence  otherwise  pertinent  and 
admissible  will  not  be  rejected  because  It  was 
taken  from  the  possession  of  the  accused  by 
a  trespass";  Starchman  v.  State,  36  8.  W. 
910,  to  the  same  eflTect,  decided  July  8^  1896, 
by  the  supreme  court  of  Arkansas. 

In  the  present  case,  counsel  for  the  ac- 
cused cited  and  relied  upon  the  case  of  Boyd 
V.  U.  S.,  116  U.  S.  616,  6  Sup.  Ct  524,  as 
sustaining  the  contention  that  the  constitu- 
tional rights  of  the  accused  were  infringed 
by  admitting  the  evidence  to  which  objec- 
tion was  made.  We  do  not  think  the  de- 
cision rendered  in  that  case  is  authority 
supporting  this  contention.  A  dear  state- 
ment of  the  issues  raised  in  it,  and  of  the 
precise  questions  passed  on  by  the  federal 
supreme  court,  is  to  be  foimd  in  Gindrat  v. 
People,  supra,  the  able  opinion  in  which, 
pronounced  by  Mr.  Justice  Baker,  of  the  Il- 
linois supreme  bench,  relieves  us  from  any 
necessity  of  attempting  to  show  (as  he  does 
conclusively)  that,  so  far  as  the  question 
now  before  us  is  concerned,  the  decision  in 
Boyd's  Case  is  not  to  be  regarded  as  author- 
itative, or  even  pertinent    After  citing  a 


Ua.) 


WILLIAMS  Y.  STATE* 


627 


number  of  cases  in  polat,  ht  concludes  Ids 
dlscQsslon  of  that  decision  bj  saying:  ''We 
think  that  the  cases  last  etted,  as  weU  as  the 
present  case^  are  clearly  distinguishable 
from  Bojd  y.  U.  S.  In  the  latter  case  the 
unconstitutional  and  erroneous  order,  pro> 
cess,  and  procedure  of  t^e  trial  court  com* 
pelted  the  claimants  to  produce  evidence 
against  themselyes,  and  such  order,  process, 
and  procedure  were  also  held  to  be  tanta^ 
mount  to  an  unreasonable  search  and  sehB- 
ure^  while  here,  and  in  the  other  cases  cited, 
the  question  of  illegality  was  raised  collat- 
erally, and  the  courts  exercised  no  compul- 
sion whateyer  to  procure  eyidence  from  the 
defendants,  and  neither  made  orders  nor 
issued  process  authorizing  or  purporting  to 
authorise  a  search  of  premises  or  a  selsore 
of  property  or  papers,  but  simply  admitted 
eyidence  which  was  offered,  without  stop- 
ping to  inquire  whether  possession  of  it 
had  been  obtained  lawfully  or  unlawfully. 
Courts,  in  the  administration  of  the  criminal 
law,  are  not  accustomed  to  be  oyersensitiye 
in  regard  to  the  sources  from  which  evi- 
dence comes,  and  will  avail  themselves  of 
all  evidence  that  is  competent  and  pertinent, 
and  not  subversive  of  some  constitutional 
or  legal  right."  The  case  of  Boyd  v.  U.  S. 
was  also  relied  on  in  Atkinson's  Case,  supra, 
but  Mclver,  C.  J.,  speaking  for  the  South 
Carolina  court,  after  briefly  summarizing 
the  points  passed  on  by  the  supreme  court 
of  the  United  States,  says:  "This  case, 
therefore,  while  very  interesting,  as  furnish- 
ing an  able  and  elaborate  discussion  of  the 
right  of  exemption  from  unreasonable 
searches  and  seizures,  has  no  application  to 
the  present  inquiry."  In  State  v.  Pomeroy, 
also  above  dted,  it  likewise  was  insisted 
that  this  decision  of  the  federal  supreme 
court  should  control;  but  Sherwood,  J., 
adopted  the  above  extract  taken  from  the 
opinion  of  Mr.  Justice  Bakw,  as  expressing 
the  view  of  the  Missouri  court,  that  Boyd's 
Case  was  entirely  inapplicable.  We  confi- 
dently entertain  the  same  opinion.  Our  at- 
tention has  not  been  called  to  any  case  in 
which  the  supreme  court  of  the  United 
States  has  undertaken  to  pass  upon  the  pre- 
cise question  now  before  us,  nor  are  we 
aware  of  any  decision  by  that  court  which 
has  any  direct  bearing  thereon.  In  Spies 
T.  Illinois,  123  U.  S.  131,  8  Sup.  Ct  21,  the 
question  was  informally  presented  to  the 
court,  but  not  decided.  Says  Chief  Justice 
Waite  (page  180,  123  U.  S.,  and  page  81,  8 
8up.  Ot.):  "Something  was  said  In  argu- 
ment about  an  alleged  unreasonlsible  search 
and  seizure  of  the  papers  and  property 
of  some  of  the  defendants,  and  their  use 
in  evidence  at  the  trial  of  the  case, 
*  •  •  but  we  have  not  been  referred  to 
any  part  of  the  record  in  which  it  appears 
that  objection  was  made  to  the  use  of  this 
evidence  on  that  account  •  •  •  The 
question  whether  the  letter*  if  obtained  in 


the  manner  alleged*  would  have  beoi  com- 
petent evidence,  is  not  before  us." 

Irrespective  of  the  many  respectable  au- 
tiiorlties  above  referred  to,  and  speaking  fOr 
ourselves,  we  are  satisfied  that  the  conten- 
tion Of  the  accused,  that  her  constitutional 
rights  were  infringed  by  the  ruling  of  the 
trial  Judge  admitting  the  evidence  com- 
plained of,  ought  not  to  be  sustained.  As 
we  understand  It,  the  main,  if  not  the  sole, 
purpose  of  our  constitutional  inhibitions 
against  unreasonable  searches  and  seizures, 
was  to  place  a  salutary  restriction  upon  the 
powers  of  government  That  is  to  say,  we 
believe  the  framers  of  the  constitutions  of 
the  United  States  and  of  this  and  other 
states  merely  sought  to  provide  against  any 
attempt,  by  legislation  or  otherwise,  to  au- 
thorize. Justify,  or  declare  lawful,  any  un- 
reasonable search  or  seizure.  This  wise  re- 
striction was  intended  to  operate  upon  leg- 
islative bodies,  so  as  to  render  ineffectual 
any  effort  to  legalize  by  statute  what  the 
people  expressly  stipulated  could  In  no  event 
be  made  lawful;  upon  executives,  so  that  no 
law  violative  of  this  constitutional  Inhibi- 
tion should  ever  be  enforced;  and  upon  the 
Judiciary,  so  as  to  render  it  the  duty  of  the 
courts  to  denounce  as  unlawful  every  un- 
reasonable search  and  seizure,  whether  con 
f essedly  without  any  color  of  authority,  or 
sought  to  be  Justified  under  the  guise  of 
legislative  sanction.  For  the  misconduct  of 
private  persons,  acting  upon  their  individual 
responsibility  and  of  their  own  volition, 
surely  none  of  the  three  divisions  of  govern- 
ment is  responsible.  If  an  official,  or  a 
mere  petty  agent  of  the  state,  exceeds  or 
abuses  the  authority  with  which  he  is 
clothed,  he  is  to  be  deemed  as  acting,  not 
for  the  state,  but  for  himself  only;  and 
therefore  he  alone,  and  not  the  state,  should 
be  held  accountable  for  his  acts.  If  the 
constitutional  rights  of  a  citizen  are  invad- 
ed by  a  mere  individual,  the  most  that  any 
branch  of  government  can  do  Is  to  afford 
the  citizen  such  redress  as  is  possible,  and 
bring  the  wrongdoer  to  account  for  his  un- 
lawful conduct  The  office  of  the  federal 
and  state  constitutions  is  simply  to  create 
and  declare  these  rights.  To  the  legislative 
branch  of  government  Is  confided  the  power, 
and  upon  that  branch  alone  devolves  the 
duty,  of  framing  such  remedial  laws  as  are 
best  calculated  to  protect  the  citizen  in  the 
enjoyment  of  such  rights,  and  as  will  render 
the  same  a  real,  and  not  an  empty,  blessing. 
With  faithfully  enforcing  such  laws  as  are 
thus  provided,  the  responsibUity  devolving 
upon  the  executive  and  Judicial  branches 
must  necessarily  end.  We  know  of  no  law 
in  Georgia  which  renders  inadmissible  in 
evidence  the  fruits  of  an  Ulegal  and  wrong- 
ful search  and  seizure,  nor  are  we  aware 
of  any  statute  from  which  it  could  be  log- 
ically gathered  that  the  admission  of  such 
evidence  violates  any  recognised  principle 
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of  public  policy.  Whether  or  not  prohibit- 
ing the  court!  from  receiving  evidence  of 
this  character  would  hav«  any  practical  and 
■alutary  effect  in  discouraging  unreason- 
able searches  and  seizures,  and  thus  tend 
towards  the  preservation  of  the  citizen's 
constitutional  right  to  immunity  therefrom, 
is  a  matter  for  legislative  determination. 

In  Rusher  v.  State,  94  Qa.  363,  21  S.  B.  503, 
this  court  sustained  a  ruling  of  the  trial  court 
admitting  in  evidence  against  the  accused, 
who  was  on  trial  for  burglary,  evidence  show- 
ing that  money,  the  fruit  of  his  alleged  crime, 
was  found  in  a  place  of  concealment  to  which 
he  had  accompanied  the  state's  witnesses, 
and  in  which  he  had  informed  them  it  was 
secreted.  All  this  evidence— including,  not 
only  that  which  showed  the  Independent  fact 
of  the  discovery  of  the  money,  but  also  that 
which  related  to  acts  and  declarations  of  the 
accused  necessary  to  account  for  the  discov- 
ery, and  explain  the  manner  of  it— was  held 
admissible^  although  it  appeared  that  these 
very  acts  and  declarations  were  not  free  and 
voluntary,  but  the  result  of  some  sort  of  con- 
straint or  coercion.  The  foregoing  statement 
fully  discloses  all  that  was  really  involved  in 
the  Rusher  Case  with  respect  to  the  admissi- 
bility of  evidence,  and  the  conclusions  reach- 
ed upon  the  questions  actually  presented  for 
decision  do  not  in  the  least  conflict  with  any- 
thing laid  down  in  the  case  at  bar.  The  head- 
notes  were  prepared  and  the  opinion  deliver- 
ed by  Bx  Chief  Justice  Bleckley,  the  eminent 
jurist,  whose  great  wisdom  and  profound 
learning,  demonstrated  by  his  services  upon 
this  bench  and  elsewhere,  have  made  for  him 
a  high  place  among  the  recognized  leaders  of 
judicial  thought  in  this  day  and  generation. 
Read  without  a  firm  grasp  upon  the  facts,— 
especially  the  great  fact  that,  while  there 
was  evidence  enough  to  show  coercion  by 
some  means  not  specified,  there  was  no  evi- 
dence to  show  any  criminal  breach  of  law,  by 
personal  violence  or  otherwise,  in  coercing 
tke  accused  to  speak  and  act,— some  of  the  lan- 
guage used  in  that  opinion  is  perhaps  open  to 
misunderstanding.  It  does  not  hold  that,  as 
matter  of  existing  law,  violence,  even  to  the 
degree  of  torture,  would  render  the  evidence 
in  that  case  inadmissible;  but  the  opinion 
does  say  that  the  law  ought  to  be  that  way, 
and  that  any  criminal  breach  of  law  whatever 
in  the  procurement  of  evidence  ought  to  be  a 
good  legal  reason  for  rejecting  the  evidence 
so  procured.  The  case  being  one  in  which 
no  crime  whatever  was  in  sight,  as  means  to 
coerce  either  speech  or  conduct,  surely  that 
case  afforded  no  basis  for  adjudicating  one 
way  or  the  other  the  rule  of  existing  law 
which  governs  the  admissibility  of  speech  and 
conduct  brought  about  by  the  commission  of 
a  crime  to  induce  the  same,  or  to  gain  infor- 
mation bearing  on  the  offense  for  which  the 
accused  is  being  tried.  It  is  certainly  good 
law,  as  announced  in  the  first  headnote  of  the 
Rusher  Case,  that  "the  well-established  rule 


that  independent  Iteta  dlsoovered  In  oonse- 
quenoe  of  a  constrained  confession  made  bj 
a  prisoner  are  admissible  against  him,  unless 
It  appear  that  criminal  violence  was  used  in 
procuring  the  confession  or  making  the  dis- 
covery." It  is  only  by  treating  this  language 
as  affirming  by  implication  more  than  it  ex- 
pressly affirms,  that  it  can  be  construed  as 
ruling  that  the  evidence  would  not  be  admis- 
sible if  criminal  violence  were  used  in  its  pro- 
curement When,  however,  the  facts  of  the 
case  are  examined,  it  Is  manifest  that  they 
afford  no  basis  for  such  a  construction,  inas- 
much as  it  did  not  appear  whether  there  was 
criminal  violence  or  not  The  express  affir- 
mation of  the  headnote,  therefore,  should  not 
be  enlarged  by  adding  to  it  another  affirma- 
tion, neither  made  directly,  nor  called  for  by 
the  facts.  Moreover,  if  it  had  been  the  pur- 
pose of  the  court,  or  of  the  writer  of  the  opin- 
ion, to  lay  down  more  law  on  the  subject 
than  was  necessary  to  rule  the  case  on  its  ac- 
tual facts,  the  phrase  "it  may  be"  would  have 
been  altogether  inappropriate  as  an  opening 
of  the  topic.  See  text  of  opinion,  on  page 
see,  94t  Ga.,  and  page  594,  21  S.  B.  On  page 
369,  94  Ga.,  and  page  596,  21  S.  B.,  the  opinion 
says:  '*The  theory  of  whipping  was  left 
wholly  unsupported.  It  has,  therefore,  no 
relevancy  to  the  merits  of  the  question.**  In 
view,  therefore,  of  the  overwhelming  weight 
of  authority  by  which  the  decision  rendered 
in  t^e  present  case  is  supported,  and  with 
the  above  explanation  of  the  Rusher  Oase,  we 
are  dear  that  it  decides  nothing  which  should 
constrain  us  to  hold  otherwise  than  we  have 
done  on  the  question  now  made. 

The  universally  recognized  rules  governing 
the  admissibility  of  confessions  furnish  much 
light  touching  the  question  whether.  In  pass- 
ing upon  the  competency  of  evidence,  the 
manner  in  which  it  was  procured  is  ordi- 
narily to  be  considered.  It  is  an  elementary 
rule  of  law  that  a  confession  unduly  induced 
by  the  influence  of  hope  or  fear  will  never  be 
received.  This  is  true,  however,  not  because 
it  may  have  been  procured  by  Improper 
means,  but  solely  because  the  truthfulnees  of 
a  confession  thus  inspired  is  of  such  doubtful 
probability  that  it  cannot  reasonably  be  re- 
garded as  having  any  probative  value.  ''A 
confession  produced  by  artifice  is  not  f6r  that 
reason  inadmissible,  unless  the  artifice  used 
was  calculated  to  produce  an  untrue  confes- 
sion." 3  Am.  ft  Bug.  Bnc  Law,  481,  citing 
numerous  instances  in  which  the  courts  bare 
held  confessions  competent  So,  also,  "al- 
though confessions  made  by  threats  or  prom- 
ises are  no't  evidence,  yet,  if  they  are  attend- 
ed with  extraneous  facts  which  show  that 
they  are  true,  any  such  facts  thus  developed. 
and  which  go  to  prove  the  crime  of  which  the 
defendant  was  suspected,  will  be  received 
as  testimony,— 4S,  for  instance,  where  the 
party  so  confessing  points  out  or  tells  where 
the  property  stolen  is,  or  where  he  states 
where  the  deceased  was  buried,  or  glTea  a 
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due  to  other  eyidence  which  proTes  the  caae.*' 
Daniela  v.  State,  78  Ga.  99.  And,  to  the  same 
•effect,  see  Jones  t.  State,  75  Ga.  825,  and 
Rnaher  ▼.  State,  supra.  Of  late,  the  courts 
of  this  country  hare  many  times  been  called 
upon  to  pass  on  the  question  whether  a  con- 
fession would  be  received  where  it  appeared 
that  the  same  had  been  secured  by  a  detective 
introduced  into  the  ceil  of  a  prisoner  in  the 
role  of  a  supposed  fellow  criminal,  with  a 
view  to  ••worming  out  of  the  prisoner  ad- 
missions which  could  be  construed  Into  a  con- 
fession of  guUt  Heldt  V.  State,  20  Neb.  492, 
-30  N.  W.  626;  People  v.  Barker,  60  Mich.  277, 
27  N.  W.  539;  Burton  v.  State,  107  Ala.  108, 
18  South.  284,  and  cases  cited.  Such  a  practice 
would,  indeed,  seem  to  be  a  pernicious  mie; 
tiaving  a  tendency  towards  preventing,  rather 
than  towards  promoting,  the  due  course  of 
Justice.  Green  v.  State,  88  Ga.  518,  519,  15 
A  E.  10;  Smith  v.  State,  88  Ga.  628,  15  S. 
£.  675.  Nevertheless,  while  Judges  in  dealing 
with  the  question  have  frequently  and  freely 
«aid  as  much,  and  have  in  no  uncertain  lan- 
guage condemned  the  practice,  we  have  found 
no  satisfactory  authority  or  reasoning  which 
would  warrant  the  courts  to  usurp  legislative 
functions  by  declaring  that  a  resort  to  such 
methods  is  a  violation  of  public  policy.  On 
the  contrary,  evidence  thus  acquired  is  gener- 
ally, if  not  universally,  held  to  be  competent, 
the  manner  in  which  it  was  procured  going 
-only  to  its  credit.  Thus,  in  Heldt  v.  State, 
Just  cited,  a  confession  procured  under  such 
circumstances  was  held  to  be  admissible  in 
•evidence,  although  Chief  Justice  Maxwell,  in 
delivering  the  opinion  of  the  court,  took  oc- 
casion to  say  of  the  detective  who  testified  to 
the  alleged  confession:  ''A  man  who  will  de- 
liberately ingratiate  himself  into  the  con- 
tidence  of  another  for  the  purpose  of  betray- 
ing that  confidence,  and  while,,  with  words  of 
friendship  upon  his  lips,  he  is  seeking  by  every 
means  in  his  power  to  obtain  an  admission 
whidi  can  be  tortured  into  a  confession  of 
.guilt,  which  he  may  blazon  to  the  world  as. 
a  means  to  accomplish  the  downfall  of  one 
for  whom  he  professes  great  friendship,  can- 
not be  possessed  of  a  very  high  sense  of 
honor  or  of  moral  obligation.  Hence  the  law 
looks  with  suspicion  on  the  testimony  of  such 
witnesses,  and  the  Jury  should  be  specially  in- 
structed that  in  weighing  their  testimony 
greater  care  is  to  be  exercised  than  in  the 
case  of  witnesses  wholly  disinterested."  Our 
own  case  of  Cornwall  v.  State,  91  Ga.  277, 
282,  18  S.  B.  154,  is  likewise  hi  point  We 
quite  agree  with  counsel  that  in  the  present 
case  there  was  an  ''unlawful,  unreasonable, 
juid  outrageous"  search  of  the  person  and  the 
private  dwelling  of  the  accused.  No  search 
iB  more  unreasonable  or  more  obnoxious  to 
our  fundamental  law  than  one  without  war- 
rant, based  upon  a  bare  suspicion  that  a  crim- 
inal offense  has  been  committed.  Pickett  v. 
State,  99  Ga.  12,  26  S.  B.  606.  The  offenders 
eATtainlv  deserve  to  be  severely  dealt  with  for 


thus  overstepping  the  bounds  of  official  au- 
thority. Indeed,  their  offense  would  seem  to 
can  for  a  more  summary  mode  of  redress 
than  is  now  provided  for  by  the  Uws  of  this 
state.  The  citizen's  right  to  immunity  from 
such  outrages  being  considered  one  so  sacred 
as  to  demand  constitutional  preservation,  it 
would,  in  our  opinion,  be  aninently  proper 
for  tiie  general  assembly  to  strive  to  dis- 
courage and  prevent,  as  fkr  as  possible,  a 
willful  disregard  and  violation  of  this  right, 
by  providing  a  punishment  calculated  to  de- 
ter petty  officials  from  essayhig  to  act  as 
violators,  rather  than  as  conservators,  of  the 
law. 

2.  As  will  have  been  observed  from  the  state- 
ment of  facts  set  forth  at  the  beginning  of  this 
opinion,  the  accused  unquestionably  bad  on 
hand,  hi  abundant  measure,  the  means  where- 
with to  administer  to  the  demands  of  those  de- 
siring intoxicants,— certainly  to  such  of  them  as 
may  have  wished  blackberry  wine  or  whisky. 
According  to  the  testimony  of  Lucas,  one  of 
the  persons  whose  services  were  enlisted  in 
securing  proof  against  her,  both  he  and  his 
companion,  "on  the  2d  day  of  August,  1806, 
which  day  was  Sunday,"  went  into  her  house, 
and  bought  from  her  small  quantities  of 
whisky,  which  they  were  permitted  to  drink 
upon  the  premises.  "On  two  different  Sun- 
days" during  that  year,  prior  to  the  2d  day 
of  Augpist,  this  witness  had  gone  to  her 
house,  "and  each  time  bought  a  drink  of 
whisky  from  her,  and  drank  it  there."  In- 
deed, he  testified:  "I  got  it  there  whenever 
I  wanted  it  I  went  to  her  because  I  knew 
I  could  get  it"  Although  Lucas  further 
stated  that  he  could  not  undertake  to  swear 
he  had  ever  seen  ^*her  sell  any  whisky  to 
anybody  else  except"  his  companion,  he  did 
profess  to  know  the  character  of  her  house; 
and  the  circumstances  brought  to  light  by 
the  state's  evidence  as  a  whole  strongly 
tended  to  show  that  she  was  carrying  on  a 
more  or  less  general,  though  perhaps  sur- 
reptitious, Sunday  traffic  in  spirituous  and 
Intoxicating  liquors.  At  any  rate,  "wheth- 
er the  house  where  the  liquor  is  charged  to 
have  been  sold  was  a  tippling  house,  and 
whether  the  defendant  kept  it  open  on  the 
Sabbath,"  were  questions  directly  brought 
in  issue  by  the  evidence,  and  it  was  the 
province  of  the  Jury  to  determine  what  was 
the  truth  in  that  regard.  Kelly  v.  State,  19 
Ga.  426.  Our  Code  does  not  attempt  to  de- 
fine what  shall  constitute,  or  be  considered, 
a  "tippling  house."  "It  deals  with  [houses 
of  this  character]  as  establishments  too  well 
known  to  need  description,  and  simply  pre- 
scribes a  penalty  for  keeping  them  open  on 
the  Sabbath  day  or  Sabbath  night"  Minor 
T.  State,  63  Ga.  321.  Doubtless  any  one  of 
the  several  slightly- varying  definitions  of 
the  term  given  by  law  writers  is  broad 
enough  to  cover  such  an  establishment  as 
that  now  under  consideration.  See  2  Bouv. 
Law  Diet  732;   Black,  Law  Diet  1173;  And. 
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Law  Diet  lOaft;  KIxl  Law  Diet  656;  26 
Am.  ft  Bug.  Bnc.  Law,  18.  Were  this  other- 
wise, howeyer,  these  definitions,  purporting 
to  be  general  only,  and  not  altogether  pre- 
cise or  exhanstlTe,  are  to  be  deemed  suffi- 
ciently flexible  and  expansive  to  include  ey- 
ery  resort  of  that  character  .which  can  rea- 
sonably be  considered  as  haying  been  aimed 
at  by  our  statute;  for,  as  was  remarked  in 
Minor's  Case,  supra,  by  Bleckley,  J.,  before 
he  became  chief  Justice,  'The  dictionary 
definition  of  a  term  is  frequently  the  .mere 
air  of  the  music  which  the  accused  has  at- 
tempted to  execute  with  yariations.  Fre- 
quently, too,  the  yariations  are  so  luxu- 
riant and  ingenious  that  the  air  is  much  dis- 
guised, and  to  hum  it  over  from  the  bench 
is  but  little  assistance  to  the  Jury  in  follow- 
ing the  real  performance.  It  is  something 
easier  for  an  offender  to  baffle  the  dictionary 
than  the  Penal  Code,  for  the  former  is  per- 
plexed, with  yerbal  niceties  and  shades  of 
meaning,  while  the  latter  grasps  in  a  broad, 
practical  way  at  the  substantial  transac- 
tions of  men.*'  In  this  connection,  see,  also, 
Hussey  v.  State,  68  Ga.  58,  59.  Our  "courts 
are  not  yery  astute  in  shielding  yiolators  of 
this  provision  from  punishment  by  resorting 
to  the  niceties  of  verbal  criticism,  such  as 
would  be  intelligible  only  to  grammarians 
and  fastidious  scholars,  but  would  utterly 
fail  to  impress  less  cultivated  minds  and 
tastes,  in  order  to  provide  for  them  a  way 
to  escape.*'  Sanders  v.  State,  74  Ga.  85. 
Therefore,  though  the  establishment  presid- 
ed over  by  the  accused  might  perhaps  be 
more  graphically  described  as  being  what  is 
colloquially  termed  a  '*blind  tiger,"  as  was 
suggested  in  the  argument  before  us,  it  was 
nevertheless,  in  a  legal  sense,  a  "tippling 
house."  As  to  the  length  of  time  during 
which  it  had  existed  as  such,  the  offense 
was  fully  made  out;  the  proof  showing  that 
whisky  was  sold  at  retail  on  at  least  three 
different  Sundays  within  the  same  year. 
While  not  professing  to  know  exactly  how 
long  a  period  would  have  to  elapse  before  a 
house  of  this  kind  could  fairly  be  called  a 
tippling  house,  It  would  surely  seem  that 
three  weeks  would  ordinarily  be  sufficient 
Be  this  as  it  may,  however,  that  with  which 
we  are  now  called  upon  to  deal  was  shown 
by  the  prosecution  to  be  capable,  on  the  last, 
if  not  upon  the  first,  of  the  three  Sundays 
in  question,  of  fully  performing  its  office  as 
a  house  of  this  character;  and  this  being  so, 
it  is  to  be  treated  as  being  then  in  existence, 
irrespective  of  the  precise  date  of  its  incep- 
tion. When  once  a  house  becomes  a  tip- 
pling house,  and  exists  as  such,  "if  the  own- 
er keep  it  open  but  for  a  moment"  on  the 
Sabbath,  he  will  be  guilty  of  a  violation  of 
the  statute.  Mouses  v.  State,  78  Ga.  110. 
We  have  therefore  reached  the  conclusion 
that  for  no  reason  assigned  by  the  accused, 
or  disclosed  by  the  record  brought  to  this 
court,  should  her  conviction  be  set  aside. 
Judgment  affirmed. 
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WILKS  y.  SMITH. 

(Supreme  Court  of  Georgia.     May  20,  1897.) 

Aptsal— BsooBo  — Pannoir  Foa  CBBnoEABi<- 
Bill  ov  Bzobptions. 

1.  A  petition  for  certiorari  which  is  not  sanc- 
tioned by  the  Judge  of  the  superior  court  is  ns 

Cirt  of  the  record  in  the  case  to  which  it  re- 
tes,  and  cannot  be  transmitted  to  this  court 
as  such. 

2.  A  bill  of  exceptions  which  undertakes  to 
bring  to  this  court  for  review  a  refusal  to 
sanction  SDch  a  petition,  and  which  does  not,  in 
any  manner,  set  forth  either  the  petition  or  its 
substance  cannot  be  entertained.  This  is  true 
although  the  bill  of  exceptions  does  purport  to 
contain  a  direct  narrative  of  what  occurred  in 
the  Justice's  court,  wherein  the  case  was  origi- 
nally tried,  and  a  recital  of  the  errors  alleged 
to  have  been  therein  committed,  but  nowhere 
aUe^es  that  the  petition  for  certiorari  presented 
to  the  judp^e  set  forth  any  statement  of  the  facts 
upon  which  the  assignments  of  error  were 
based. 

(Syllabus  by  the  Court) 

Error  to  superior  court,  Jasper  county. 

Action  by  Smith  against  Georgie  Ann 
Wllks.  Plaintiff  had  judgment  before  a  Jus- 
tice. From  an  order  refusing  a  writ  of  cer- 
tiorari, defendant  brings  error.     Dismissed. 

R.  J.  Warren,  for  plaintiff  in  error.  A  8. 
Florence  &  Son,  for  defendant  In  error. 

FISH,  J.  1.  Smith  obtained  a  verdict  bi 
a  Justice's  court  against  Georgia  Ann  Wilka 
The  latter  presented  a  petition  for  the  writ 
of  certiorari  to  the  Judge  of  the  superior 
court  who  refused  to  order  the  writ  to  be 
issued;  whereupon  she  ffied  her  bill  of  ex- 
ceptions, and  alleged  as  error  the  refusal  to 
sanction  the  petition.  The  petition  for  cer- 
tiorari was  not  set  out  in  the  bill  of  excep- 
tions, nor  attached  thereto,  nor  verified  in 
any  way  by  the  Judge  who  refused  to  sanc- 
tion the  same.  There  is,  however,  a  copy  of 
a  petition  for  certiorari  in  what  purports  to 
be  a  part  of  the  record,  certified  to  by  the 
clerk  of  the  superior  court;  but  that  cannot 
be  considered,  because  it  is  no  part  of  the 
record  in  the  case.  It  was  not  on  file  in  the 
clerk's  office,  and  he  had  no  right  to  file  it 
until  it  had  been  sanctioned  and  the  writ 
ordered  to  be  issued.  The  petitfon,  being 
no  part  of  the  record  in  the  case,  cannot  be 
transmitted  to  this  court  as  such,  but  It 
should  have  been  embraced  in  the  bill  of  ex- 
ceptions, and  certified  or  verified  by  the 
Judge  who  refused  to  sanction  it  See  Flem- 
ing V.  City  of  Bainbridge,  8i  Ga.  622,  10  S. 
B.  1096,  which  is  directly  in  point  On  the 
same  line,  this  court  has  held  that  an 
amendment  which  was  disallowed  by  the 
court  was  no  part  of  the  record  of  the  case. 
Sibley  v.  Association,  87  Ga.  738,  13  S.  E. 
838;  Bamett  v.  Railway  Co.,  87  Ga.  766,  13 
S.  £.  vOx. 

2.  As  the  bill  of  exceptions  does  not.  In 
any  manner,  set  forth  either  the  petition  for 
certiorari  or  its  substance,  it  cannot  be  con- 
sidered.    This  is  true,  although  the  bin  of 
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exceptions  does  purport  to  contalp  a  direct 
narratiye  of  what  occurred  In  the  Justice's 
court,  wherein  the  case  was  originally  tried, 
and  a  recital  of  the  errors  alleged  to  have 
been  therein  committed,  but  nowhere  al- 
leges that  the  petition  for  certiorari  presented 
to  the  Judge  set  forth  any  statement  of  the 
facts  upon  which  the  assignments  of  error 
were  based.    Writ  of  error  dismissed. 
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HILL  V.  ROME  ST.  B.  CO. 

(Supreme  Court  of  Georgia.     May  6,  1887.) 

Stbbbt  Bailboads— Friohtbniito  Horses— Citt 
Obdinanobs. 

LOne  of  the  plaintiflTs  most  material  con- 
tentions being  that  a  horse  attached  to  a  rehl- 
cle  in  which  she  was  riding  became  frightened 
on  accoant  of  unusual  and  unnecessary  noises 
alleged  to  hare  been  made  by  the  defendant's 
car,  and  it  being,  under  all  the  eridence  submit- 
ted, a  question  for  the  jury  whether  the  defend- 
ant was  or  was  not  in  this  respect  negligent,  it 
was  error  to  charge  that  there  was  no  evi- 
dence authorizing  a  finding  that  the  defendant 
was  responsible  for  the  fright  of  the  horse, 
and  that,  if  the  animal  was  m  fact  frightened 
by  the  car.  the  defendant  was  not  liable  there- 
for, nor  for  injuries  resulting  therefrom,  un- 
less guilty  of  some  negligence  after  the  horse 
became  frightened. 

2.  A  city  ordinance  which,  by  its  terms, 
manifestly  relates  exclusively  to  railroads  upon 
which  cars  are  moved  by  locomotives  propelled 
by  steam,  and  which  regulates  the  ^'running 
speed  of  trains  and  engines"  within  the  city 
limits,  has  no  application  to  an  electric  street 
railroad,  and  therefore  is  irrelevant  In  a  trial 
of  an  action  against  the  latter. 

3.  Except  as  indicated  in  the  first  headnote, 
there  was  no  material  error  at  the  trial. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  by  R  B.  Hill  against  the  Rome 
Street-Railroad  Company  for  damages  for  per- 
sonal hijury.  From  a  judgment  for  defendant, 
idaintiff  brings  error.     Reversed. 

Rowell  &  Rowell,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell  and  Hugh  M. 
Dorsey,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiff,  In  her  pe- 
tition, alleged  that,  while  being  driven  in 
a  cart  along  a  public  highway  running  paral- 
lel with  the  defendant  company's  track,  an 
"electric  car  came  dashing  along  suddenly  at 
a  high  rate  of  speed,  at  some  15  or  20  miles 
an  hour,  making  a  great  and  unusual  noise, 
which,  together  with  such  unusual  speed,  so 
frightened  the  horse  attached  to  the  vehicde'* 
In  which  she  was  riding  "as  to  cause  the 
horse  to  run  away,''  and  that.  In  consequence, 
she  was  thrown  upon  the  track,  in  front  of  the 
moving  car,  and  seriously  injured.  On  the 
trial  she  testified  that  the  horse  was  frighten- 
ed by  the  car  coming  up  behind  him;  that 
"the  car  was  making  a  loud  squeaking  noise"; 
she  did  not  "know  exactly  what  kind  of  noise 
It  was."  She  was  "accustomed  to  hearing 
street  cars,"  and  the  noise  she  heard  "was  not 


the  usual  noise  that  an  ordinary  street  car 
makes,"  but  "was  louder  than  the  regular 
n<^se^— «  kind  of  squealing,  whistUng  noise." 
She  also  introduced  as  a  witness  in  her  be- 
half the  person  who  was  driving  the  horse 
on  the  occasion  in  question,  who  testified  as 
follows:  "As  the  car  approached,  the  first 
thing  that  attracted  my  attention  was  the 
noise  of  the  car  and  the  horse  getting  fright- 
ened. The  noise  was  a  loud,  rattling  noise. 
The  cogs  were  not  working  right,  or  some- 
thing like  that.  I  am  accustomed  to  hearing 
street  cars.  I  know  tiie  noise  they  generally 
make.  The  usual  noise  that  a  car  makes 
when  It  is  In  good  shape  is  a  roaring  noise, 
and  not  very  much  of  a  noise.  Tbls  was  an 
unusual  noise.  It  seemed  that  something 
was  loose.  The  car  was  making  a  great  deal 
more  fuss  than  common."  Another  witness 
for  the  plaintiff  testified:  "The  noise  of  the 
car  seemed  to  be  something  like  a  rattiing 
that  was  unusual, in  someway.  It  made  ape- 
culiar  sound  to  what  It  usually  does.  I  don't 
know  that  It  v^as  louder.  *  *  *  I  don't 
know  that  I  ever  had  noticed  that  peculiar 
noise  on  the  car  before.  I  do  not  know  any- 
thing about  its  being  in  the  shop  for  repairs. 
The  car  was  in  the  shop  the  next  day.  The 
next  day  after  this  injury  I  saw  It  there.  Do 
not  know  what  it  was  there  for."  As  a  wit- 
ness In  behalf  of  the  railway  company,  its 
motorman  testified:  "This  car  had  been 
taken  down.  The  motor  had  been  burned 
out,  and  had  put  In  a  new  motor  in  it  The 
cause  of  that  loud  unusual  rattling  noise  was 
we  put  a  new  motor  in  It,  and  the  shaft  that 
goes  through  the  armature.  l%ere  is  a  pin- 
ion about  that  size.  The  pinion  wmrks  in  the 
car  wheel,— in  the  axle  of  the  car  wheel;  and 
the  car  hadn't  worked  with  the  new  motor, 
and  the  teeth  in  the  pinion  and  the  motor 
hadn't  ev«r  been  worked  together  before,  and 
they  were  making  a  pretty  good  racket  It 
made  a  pretty  good  fuss;  more  than  if  the 
pinion  and  the  car  wheel  had  been  pat  In  at 
the  same  time.  The  car  wheel  was  worn 
more  than  the  pinion.  We  had  the  car  out 
on  a  trial  trip.  We  had  put  a  new  armature 
in.  That  produces  in  the  operation  of  the 
cars  a  llttie  different  noise  from  that  when  it 
has  been  running  some.  The  armature  came 
home  with  a  new  pinion  in  it  This  results 
every  time  you  put  a  new  armature  In,  unless 
you  change  the  car  wheel  on  the  axle.  If 
you  put  Sn  a  new  axle  and  a  new  pinion.  It 
will  wear  the  same  as  an  old  one,  barring  an 
hour  or  two,  when  you  are  first  wearing  the 
rough  off."  The  conductor  testified:  "TBie 
car  was  In  good  working  order.  The  pinion 
In  the  car  was  worn  a  llttie;  caused  that 
loud  unusual  noise."  In  this  connection,  the 
trial  Judge  instructed  the  jury  as  follows: 
'1  further  charge  you  there  is  no  evid^ce  In 
this  case  which  will  authorize  you  to  find 
that  the  defendant  Is  liable  for  the  plalntifTs 
horse  becoming  frightened.  Therefore,  if  you 
believe  the  horse  became  frightened  at  the 
car  of  the  defendant,  I  charge  you,  on  the 
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evidence  of  tills  esse,  the  defendant  would 
not  be  liable  for  the  horse's  becoming  fright- 
ened»  or  any  injuries  resulting  therefrom, 
unless  the  evidence  should  establish  to  your 
satisfaction  that  the  defendant  was  guilty  of 
some  negligence  after  the  horse  became 
frightened.*' 

1.  Obviously,  the  main  contention  relied  <m 
by  the  plaintiff  for  a  recovery  was  that  the 
defendant  was  guilty  of  negligence  in  using 
upon  its  road  a  car  which,  in  running,  pro- 
duced great,  unusual,  and  unnecessary  nois- 
es, calculated  to  frighten  horses  and  cause 
them  to  run  away.  This  contention,  if  borne 
out  by  the  evidence  offered  in  its  support, 
would  have  authorized  a  recovery  of  damages. 
Raiboad  v.  Thomas,  73  Ga.  360,  354,  356. 
*'While  a  railroad  company  has  the  right  to 
make  all  the  noises  incident  to  the  move- 
ment and  working  of  its  engines,  •  •  • 
and  while  it  will  not  be  liable  for  injuries  oc- 
casioned by  horses  driven  upon  the  highway 
taking  fright  at  such  noises,  if  it  exercised 
the  right  in  a  lawful  and  reasonable  manner, 
yet,  when  approaching  or  running  alongside 
public  streets  or  thoroughfares,  it  is  the  duty 
of  the  company  to  so  operate  its  cars  as  not 
unnecessarily  to  interfere  with  the  rights  of 
individuals  traveling  such  streets  or  thor- 
oughfares by  other  modes  of  travel,  or  to  en- 
danger such  travel  by  unnecessary  noises, 
frightening  horses.'*  Railroad  v.  Carr,  Id. 
557,  553.  The  evidence  introduced  by  the 
plaintiff  in  the  present  case  showed  beyond 
question  that  a  loud,  unusual,  and  apparently 
unnecessary  noise  was  produced  by  the  run- 
ning of  the  company's  car.  The  defendant 
was  therefore  called  upon  to  satisfactorily 
explain  why  such  an  unusual  noise  was  being 
made,  and  to  show  that  the  same  was  neces- 
sarily incident  to  a  proper  and  lawful  exer- 
cise of  its  franchise.  The  evidence  intro- 
duced by  the  company  might  well  have  been 
regarded  by  the  jury  as  sufficient  for  this 
purpose;  but,  taking  into  consideration  all 
the  evidence  bearing  upon  this  issue  on  both 
sides,  it  cannot,  as  matter  of  law,  be  said 
either  that  the  company  did  or  did  not  suc- 
ceed in  establishing  its  vindication  in  this  re- 
gard. We  think  this  was  a  matter  with 
which  the  jury  should  have  been  allowed  to 
deal;  and,  accordingly,  we  hold  that  the  court 
erred  in  cutttug  them  off  from  all  considera- 
tion of  the  question  whether  or  not  the 
fright  of  the  horse  was  occasioned  by  negli- 
gence on  the  part  of  the  defendant,  this  be- 
ing undoubtedly  the  effect  of  the  charge 
above  quoted. 

We  do  not  wish  to  be  understood  as  holding 
that  a  railway  company  will  be  legally  re- 
sponsible for  producing  noises  which  are 
merely  unusual,  or  greater  than  is  customary 
in  the  running  of  its  cars.  The  company 
may  not  have  been  making  any  more  noise 
than  it  had  a  legal  right  to  make.  '*It  is  only 
where  the  company's  servants  make  unusual 
and  unnecessary  noises  In  the  running  of 
their  trains,  and  where  no  necessity  for  the 


making  of. such  noises  Ui  made  to  appear, 
that  it  is  liable  for  injuries  done  in  conse- 
quence of  such  needless  and  unusual  noises." 
Morgan  v.  Railroad,  77  6a.  783.  Nor  do  we 
mean  to  intimate  that  there  can  be  any  ques- 
tion as  to  the  right  of  a  railway  company  to 
repair  its  cars  when  necessary  or  for  any  rea- 
son desirable,  substituting  new  parts  for 
those  which  have  become  worn  and  unserr- 
iceable.  If  such  repairs  are  made  in  a  proper 
and  skillful  manner,  the  company  will  not 
be  legally  responsible,  even  though  the  new 
machhiery  employed  may,  for  a  time,  pro- 
duce a  different  degree  or  a  different  char- 
acter of  noise  than  that  made  by  the  machin- 
ery which  was  thus  replaced.  The  neces- 
sity, however,  for  creating  an  apparentiy 
needless  disturbance  of  the  public  quietude, 
whereby  life,  limb,  or  property  is  put  in  peril, 
must,  when  injury  results,  be  shown,  and  or^ 
dinarily  a  jury  should  determine  whether  or 
not  such  necessity  existed. 

2.  The  plaintiff  tendered  In  evidence  an  o^ 
dinance  of  the  mayor  and  council  of  the  city 
of  Rome  regulating  the  "running  speed  iA. 
trains  and  engines"  within  the  city  limits, 
which,  among  other  things,  provided  that 
"they  shall  not  blockade  these  streets  or 
crossings  for  more  than  two  minutes  at  one 
time,"  and  subjected  "the  person  in  charge 
of  such  train,  and  the  superintendent  and 
president  of  the  company,"  to  fine  in  case  of 
a  violation  of  any  of  the  provisions  of  the  or- 
dinance. Evidently,  this  ordinance  was  tai- 
tended  to  operate  only  as  to  railroads  upon 
which  cars  are  moved  by  locomotives  pro- 
pelled by  steam,  and  has  no  application  to  a 
street  railway  over  which  cars  are  run  by 
electricity.  There  was  no  error  in  rejecting 
it  • 

3.  It  is  unnecessary  to  deal  specifically  with 
each  of  the  various  grounds  of  the  motion  for 
a  new  trial.  Except  as  pointed  out  in  thefirst 
division  of  this  opinion,  no  material  error 
was  conmiitted  at  the  triaL  Judgment  re- 
versed. 
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HAWKINS  et  al.  v.  COLLIER. 

(Supreme  Court  of  Georgia.     May  7,  1897.) 

Bills  and  Notes  —  Considbkation  —  Lahi>lob» 

▲ND  Tenant— D18TRE88—C0DNTBR  Affidavit 

^Plbadikg   and   Proof  —  Pabtibs. 

1.  Althoash  a  promissory  note  recites  a  con- 
sideration. It  is  the  right  of  the  maker,  whea 
sued  thereon  hy  the  payee,  to  prove  by  parol 
that  there  was  really  no  conaideration  at  all, 
and  any  facts  pertinent  to  an  issue  thus  aris- 
ing are  relevant 

2.  The  defendant  in  a  distress  warrant  may, 
in  his  counter  affidavit,  not  only  deny  any  in- 
debtedness for  rent  or  otherwise,  but  may  also 
set  forth  special  matters  of  defense  showing, 
by  way  of  amplification  and  explanation,  how 
and  why  the  general  denial  is  true.  With  or 
witiiout  such  special  allegations,  it  is  the  right 
of  the  defendant  to  support  his  defense  by 
competent  evidence. 

3.  The  defendant  in  such  a  case  is  not.  how- 
ever, entitled  to  have  aootUer  person  made  a 
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party,  and  inToke  In  his  behalf  equitable  relief 
•a  to  matters  in  which  the  defendant  is  in  no 
way  concerned* 
(Syllabus  oy  the  Court) 

Error  from  superior  court,  Pike  county;  M. 
W.  Beck,  Judge. 

Action  by  J.  G.  Collier  against  Mittie  Haw- 
kins on  a  note.  From  an  order  sustaining  a 
demurrer  to  defendant's  plea  she  brings  error, 
and  from  a  refusal  to  make  Anderson  Haw- 
kins a  party  he  brings  error.  Reversed  as  to 
order  sustaining  demurrer,  and  affirmed  aa  to 
refusal  to  make  A.  Hawkins  a  party. 

J.  S.  Boynton  and  J.  J.  Rogers,  for  plalntifC 
in  error.  S.  N.  Woodward,  for  defendant  in 
error. 

LUMPKIN,  P.  J.  A  distress  warrant  was 
sued  out  by  J.  C.  Collier  against  Mittie  Haw- 
kins for  $170,  aUeged  to  be  due  by  her  for  the 
rent  of  a  farm,  to  which  she  interposed  a  coun- 
ter affidavit  denying  that  she  was  indebted  to 
him,  for  rent  or  otherwise,  In  any  amount  at 
the  time  the  warrant  was  issued.  By  way  of 
special  defense,  she  alleged  that  '*the  note  up- 
on which  said  plaintifiT  claims  that  said  rent 
was  due  and  owing  to  him  by  her  was  given 
under  the  following  circumstances,  and  is 
without  consideration,  and  was  obtained 
through  fraud,  and  is  therefore  void:  In  the 
early  part  of  1895  the  husband  of  this  defend- 
ant, Anderson  Hawkins,  was  hidebted  to  said 
Collier  to  the  amount  of  $33  for  the  unpaid 
balance  of  an  account  due  him  for  1894,"  and 
the  latter,  becoming  "uneasy,  and  fearing  that 
he  would  lose  the  balance  of  the  account  due 
him  by  said  Anderson  Hawkins,  came  to  the 
said  Anderson  Hawkins  and  this  defendant, 
and  told  him  that  if  he,  said  Anderson  Haw- 
kins, would  make  him  a  deed  to  the  100  acres 
of  land,  that  he,  said  Collier,  would  rent  it  to 
defendant,  said  Mittie  Hawkins,  who  was  the 
wife  of  said  Anderson  H.,  for  the  year  1895, 
and  would  furnish  them  such  provisions  and 
supplies  as  they  might  need,  to  enable  them  to 
make  their  crops  for  that  year,  and  in  the  fall 
of  the  year  they,  defendant  and  said  Anderson, 
could  pay  him,  said  Collier,  what  he  had  ad- 
vanced to  them,  and  the  balance  of  the  ac- 
count due  him  by  said  Anderson  on  the  ac- 
count for  1894,  as  that  was  all  he  wanted  them 
to  do,  and  that  they  could  have  the  balance  of 
their  crops  to  do  as  they  pleased  with,  and 
that  in  this  way  they  might  be  able  to  redeem 
their  land  and  keep  It  from  selling."  Accord- 
ingly, **she  and  her  husband,  Anderson  Haw- 
kins, relying  on  these  representations  and 
promises  made  them  by  the  said  J.  C.  Collier, 
and  believing  that  they  could,  by  working 
hard  and  making  a  good  crop,  pay  Mr.  Collier 
all  they  might  owe  him  on  said  old  account 
and  for  supplies  to  be  furnished  them,"  ac- 
cepted the  proposal  made  to  them  by  Collier, 
and,  "upon  these  conditions  and  promises,  the 
said  Anderson  Hawkins  made  and  executed  to 
the  said  Collier  a  deed  to  the  100  acres  of 
land,  and  transferred  to  him  the  bond  for  title 


that  he  held  from  W.  C.  J^ikins  to  60  acres 
more,  so  that  the  whole  might  be  put  in  and 
included  in  said  arrangement  to  secure  Mr. 
Collier  what  they  might  owe  him;  and  there- 
upon this  defendant,  Mittie  Hawkins,  as  a 
part  of  the  scheme  and  arrangement  to  secure 
said  Collier  the  amounts  past  due  and  to  be- 
come due  to  him  during  the  year  1895,  made 
and  executed  to  the  said  J.  C.  Collier  the  notes 
which  are  the  foundation  of  said  distress  war- 
rant, and  upon  which  said  J.  C.  Collier  is 
claiming  that  this  defendant  owes  him  for 
rents.*'  "Anderson  Hawkins  was  in  posses- 
sion of  said  lands  at  the  time  said  arrange- 
ment was  made,  and  it  was  known  to  and  un- 
derstood by  said  Collier  that  he,  Anderson 
Hawkins,  was  to  remain  In  possession  thereof, 
and  that  he  did  retain  possession,  and  never 
at  any  time  during  the  year  did  he  go  out  of 
possession  thereof,  nor  recognize  the  posses- 
sion of  either  J.  0.  Collier  or  Mittie  Haw- 
kins." The  defendant  further  alleged  that  the 
plaintiff  had  been  fully  paid  "for  all  that  she 
and  her  husband,  Anderson  Hawkins,  owed 
him  for  supplies  and  advancements  made 
them  for  1895,  and  the  old  account  of  Ander- 
son Hawkins  for  1894,  and  was  not  indebted 
to  him  In  any  sum  when  said  distress  warrant 
was  sued  out" 

On  demurrer,  the  plea  setting  up  the  de- 
fense above  recited  was  stricken,  and  the 
court  refused  to  allow  the  defendant  to  intro- 
duce any  evidence  to  prove  the  facts  therein 
alleged.  The  grounds  upon  which  the  plain- 
tiff based  his  demurrer  were  (1)  that  the  de- 
fendant was  attempting  "to  set  up  the  fact 
that  the  rent  contract  entered  into  by  plain- 
tiff and  defendant  was  a  part  of  a  fraudulent 
arrangement  or  contract  participated  in  by 
both  parties";  (2)  that  she  was  seeking  '*to 
ingraft  parol  stipulations  on  a  written  con- 
tract, totally  at  variance  with  the  terms  there- 
of; and  (3)  that  the  defense  Interposed  was 
'<an  effort  by  the  defendant  to  dispute  her 
landlord's  tlUe." 

The  first  of  these  objections  is  obviously 
not  well  founded,  there  being  nothing  In  the 
defendant's  plea  to  indicate  that  she  was  un- 
dertaking to  repudiate  any  "fraudulent  ar- 
rangement or  contract  participated  in  by  both 
parties,"  and  consequently  her  right  so  to  do 
is  not  involved  and  need  not  be  discussed. 
The  second  and  third  grounds  were  doubtless 
predicated  upon  the  fftct  that  the  note  upon 
which  the  distress  warrant  was  based  recited 
on  Its  face  that  it  was  given  ''for  rent  of  150 
acres  land  in  533d  Dist.,  O.  M.,  said  Co.  of 
Pike,  for  the  year  1895.''  These  latter 
grounds  will  therefore  be  considered  together. 

1.  It  is  unquestionably  true  that,  where  a 
promissory  note  recites  the  consideration  up- 
on which  the  promise  therein  contained  la 
based,  the  maker  cannot,  in  order  to  support 
a  plea  of  failure  of  consideration,  prove  by 
parol  that  his  promise  was  founded  upon  a 
consideration  different  from  that  expressed 
in  the  instrument  itself.  Wyche  v  Winship, 
13  Ga.  208;   Griswold  v.  Scott,  Id.  21P;  PUts 
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T.  AHen,  72  Oa.  60.  It  by  no  means  follows, 
however,  that  he  Is  not  at  liberty  to  show 
that  his  promise,  as  therein  recited,  was  In 
point  of  fact  without  any  legal  consideration. 
**The  law  presumes  a  consideration  In  case  of 
commercial  paper,  and  th<s  presumption  ap- 
plies equally  to  all  negotlaUe  bills  of  ex- 
change, notes,  checks,  and  other  Instruments," 
so  It  'is  therefore  unnecessary  either  to 
aver  or  prove  a  consideration  In  the  first  In- 
stance for  such  an  Instrument"  2  Rand. 
Ck)m.  Paper,  {  563.  Where  the  Instrument 
has  not  found  Its  way  Into  the  hands  of  an 
innocent  purchaser,  but  Is  being  enforced  by 
the  payee,  this  "presumption  of  consideration 
may,  however,  be  rebutted,  and  parol  evi- 
dence Is  admissible  for  this  purpose.'*  Id. 
565.  It  was  competent  for  the  defendant  to 
plead,  and  to  prove  by  the  testimony  of  her- 
self and  her  husband,  that  €k>lller  did  not 
really  own  the  land  which  he  claims  to  have 
rented  to  her,  had  no  control  over  the  same, 
was  not  entitled  to  the  possession  thereof, 
had  no  right  to  rent  It,  never  even  attempted 
to  deliver  possession  to  her,  and  did  not  in 
fact  ever  become  her  landlord,  or  part  with 
anything  of  value  In  consideration  of  her  exe- 
cuting the  note  in  question.  Had  she  In  fact 
become  his  tenant,  and  entered  Into  posses- 
sion of  the  land  as  such,  she  would  not,  of 
course,  be  permitted  to  bring  into  Issue  his 
title  in  defense  to  a  suit  by  him  for  rent 
Such,  however,  taking  as  true  what  she  al- 
leges, was  not  the  case. 

2.  In  defense  to  the  action  It  was  not  neces- 
sary for  the  defendant  by  way  of  pleading, 
to  have  gone  further  than  simply  to  allege 
in  her  counter  afl9davlt  that  '*the  sum  dis- 
trained for  was  not  due."  Anders  v.  Blount, 
67  Oa.  41.  Such  a  denial  would  have  fully 
met  the  requirements  of  the  statute.  Glrt- 
man  v.  Stanford,  68  Ga.  178.  And,  without 
formally  pleading  the  matters  set  up  in  her 
special  pleas  filed  In  connection  with  such  gen- 
eral denial,  it  was  her  undoubted  right  to 
Introduce  any  evidence  which  was  competent 
and  relevant  in  support  of  the  defense  relied 
upon.  Johnston  v.  Patterson,  86  Ga.  725, 
728,  18  S.  B.  17.  It  was  her  privilege,  how- 
ever, by  way  of  amplification  and  explana- 
tion, to  specially  allege  any  pertinent  facts 
showing  that,  as  sworn  to  in  her  counter  af- 
fidavit no  rent  was  due.  Indeed,  such  a 
practice  is  to  be  encouraged,  as  it  tends  to 
facilitate  the  administration  of  Justice  by 
more  clearly  and  accurately  presenting  the 
Issue  to  be  passed  upon. 

8.  The  defendant  also  presented  an  applica- 
tion to  have  her  husband,  Anderson  Hawkins, 
made  a  party  to  the  case,  on  the  ground  that 
as  shown  by  the  facts  alleged  in  her  special 
pleas,  he  was  ''the  real  party  at  interest  in 
said  proceeding  under  and  by  virtue  of  said 
agreement  made  with  the  said  J.  G.  Collier," 
and  was  desirous  of  becoming  a  party.  In 
this  application  to  the  court  her  husband  Join- 
ed, and  they  prayed  that  the  deed  to  Collier 
be  canceled,  that  be  be  required  to  surrender 


the  bond  for  titles  transferred  to  him,  and 
that  the  note  given  to  him  by  the  defendant 
be  also  surrendered  to  her  and  canceled. 
Complaint  Is  made  that  the  court  refused  this 
apidication,  and  declined  to  pass  upon  the 
matters  thus  sought  to  be  brought  Into  the 
trial  of  the  case.  We  think  this  ruling  war 
eminently  right  and  proper.  Anderson  Haw- 
kins was  not  a  necessary  party,  nor  was  the 
defendant  entitled  to  Invoke  in  his  behalf  the 
equitable  relief  prayed.  Neither  was  It  es- 
sential to  her  defense  of  the  suit  then  under 
investigation  that  her  note  to  Collier  be 
brought  Into  court  and  canceled.  It  was 
shown  on  the  trial  that  this  note  had  been 
lost  or  destroyed.  But,  even  if  this  had  not 
appeared,  it  is  not  clear  upon  what  princi- 
ples of  equity  she  could  claim  the  right  to 
have  this  instrument  surrendered  to  her.  In 
the  first  place,  she  had  voluntarily  given  It  to 
Collier,  and  he  was  entitled  to  its  possession, 
however  worthless  it  might  be  as  an  obliga- 
tion Undlng  upon  her.  Being  past  dne,  the 
note  could  not  possibly  reach  the  hands  of 
an  Innocent  purchaser,  so  she  could  not  suf- 
fer any  liability  if  it  got  into  the  possession  of 
a  stranger. 

As  to  the  complaint  of  Anderson  Hawkins, 
who  appears  before  this  court  as  a  plaintiff 
In  error,  excepUng  to  the  refusal  of  the  trial 
Judge  to  allow  him  to  become  a  party  to  the 
case  in  the  court  below  and  urge  his  right 
to  the  relief  prayed,  it  is  clear  that  no  error 
was  committed.  He  was  not  even  a  proper 
party,  and  had  no  right  to  come  in  and  con- 
vert the  plalntllTs  suit  hito  an  equitable  pro- 
ceeding in  order  to  get  the  benefit  of  the  af- 
firmative relief  he  sought  In  no  way  could 
Anderson  Hawkins  be  affected  by  the  result 
of  the  suit  instituted  against  his  wife,  nor 
would  she  be  a  necessary  or  proper  party  to 
a  proceeding  by  him  against  Collier  to  force 
the  latter  to  surrender  the  muniments  of  title 
now  held  by  him.  It  is  obvious  that  Ander- 
son Hawkins,  in  order  to  accomplish  what  be 
seeks,  must  bring  an  Independent  action,  and 
battle  single-handed  with  his  adversaiy. 
Judgment  reversed. 


OAi  Ga.  80) 
BROWN  V.  GEORGIA,  a  &  N.  RY.  00.  et  tl. 

(Supreme  Court  of  Georgia.     May  7,   1897.) 

Attobi7bt*s  Likk  —  Oontinobkt  Fbb^No:(8Vit. 

The  mere  engagement  by  a  prospective 
suitor  of  an  attorney  at  law  upon  a  contingent 
fee  does  not  give  rise  to  a  lien  for  fees  in 
favor  of  the  latter  upon  the  cause  of  action  re- 
specting which  he  is  employed;  but  upon  Uie 
filing  of  a  salt  by  him,  a  lien  attaches  in  his 
favor  upon  such  suit,  in  such  manner  as  that  the 
plaintiff  and  defendant  are  not  at  liberty  to  set- 
tle the  same  so  as  to  defeat  his  claim  for  fees. 
If,  however,  pending  the  suit  the  plaintiff  and 
defendant  do  in  fact  compromise  and  settle 
their  differences,  and  upon  the  trial  a  nonsoit 
is  awarded,  the  suit  thus  commenced  is  thereby 
ended;  and,  if  another  action  upon  the  same 
cause  be  thereafter  brought,  the  defendant  ma? 
plead  such  settlement  in  bar  of  the  renewed 
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suit,  and  as  well  In  bar  of  the  right  of  plaintilPs 
connBel  to  proeecute  the  same  for  the  recoyery 
of  contin^rent  fees  alleged  to  be  due.  His  right 
to  prosecute  depends  upon  the  existence  of  'a 
lien  in  his  favor.  The  lien  being  extinguished 
by  the  nonsuit,  whatever  would  bar  the  plain- 
tiffs right  bars  his. 

(Syllabus  by  the  Court) 

Error  from  superior  eoQrt»  Clarke  county; 
N.  L.  Hotchlns,  Judge. 

Action  by  Samuel  Brown  againat  the  Geor- 
gia, Carolina  &  Northern  Railway  Company 
and  others  to  recoyer  for  personal  injuries. 
In  which  plaintiff's  attorneys  seek  to  enforce 
a  lien  for  fees.  From  an  order  setting  aside 
a  yerdict  for  plaintiff,  and  granting  defend- 
ants a  new  trial,  plaintiff  brings  eridr.  Af- 
firmed. 

The  following  Is  the  official  report: 
An  action  for  damages  from  personal  in- 
juries alleged  to  haye  been  sustained  by  the 
plaintiff  at  Athens,  Ga.,  January  20,  1804,  by 
reason  of  the  negligence  of  the  defendants  In, 
the  running  of  their  train,  was  brought  In  the 
superior  court  of  Clarke  county,  by  Samuel 
Brown  against  the  Georgia,  Carolina  &  North- 
em  Railway  Company,  the  Seaboard  &  Roa- 
noke Railroad  Company,  and  the  Raleigh  & 
Gaston  Railroad  Company,  the  two  compa- 
nies last  mentioned  being  sued  as  lessees  of 
the  first-mentioned  company.  The  defend- 
ants answered,  denying  the  material  allega- 
tions of  the  petition,  and,  by  amendment, 
pleaded  in  bar  that  on  the  13th  of  April,  1894, 
the  defendants  the  Raleigh  &  Gaston  Rail- 
road Company  and  tiie  Seaboard  &  Roanoke 
Railroad  Company  paid  to  the  plaintiff  9100, 
and,  in  consideration  of  the  same,  plaintiff 
released  and  discharged  all  of  the  defendants 
from  all  and  eyery  manner  of  claims,  de- 
mands, and  causes  of  action  that  he  had  or 
could  haye  against  them,  or  either  of  them, 
growing  out  of  any  transaction  whateyer 
prior  to  that  date,  and,  in  particular,  from  all 
claims  for  damages  sustained  by  reason  of 
any  act,  omission,  negligence,  or  unskiUful- 
ness  on  the  part  of  these  defendants  or  their 
seryants,  or  otherwise,  on  the  20th  day  of 
January,  1894,  by  which  the  hip,  back,  etc., 
of  plaintiff  were  hurt,  at  Athens,  which  Is 
the  cause  of  action  set  forth  in  plaintiff's  pe- 
tition. Upon  the  filing  of  this  amendment,  B. 
T.  Brown  and  S.  J.  Tribble,  attorneys  for  the 
plaintiff,  filed  a  petition,  alleging,  in  sub- 
stance, that  on  the  day  of  January, 

1894,  they  were  employed  by  plaintiff  as  his 
attorneys,  to  bring  suit  for  him  against  the 
defendants,  for  the  injuries  on  account  of 
which  this  action  was  brought,  and  that  the 
petitioners  undertook  the  management  of  his 
case  for  one-half  of  whateyer  they  might  re- 
coyer  from  the  defendants;  that  on  the  7th 
of  February,  1894,  the  petitioners  filed  a  suit 
for  the  plaintiff  against  the  defendants,  in 
the  city  court  of  Clarke  county,  to  recover 
damages  for  said  Injuries;  that  on  the  21st 
of  February,  1894,  the  defendants  filed  their 
plea,  and  also  a  demurrer  to  said  suit;   that 


the  suit  came  on  f (»r  trial  in  said  city  court  on 
the day  of ,  1894,  when  said  de- 
murrer was  abandoned  or  oyerruled,  and  the 
suit  went  to  trial  upon  the  merits;  that  at  the 
time  petitioners  were  employed,  and  at  the 
time  said  suit  was  filed,  the  plaintiff  was  re- 
siding in  Athens,  but  that,  when  the  case  was 
reached  for  trial,  he  was  not  present  in  court, 
and  could  not  be  found,  and  petitioners,  not 
haying  any  showing  for  his  absence,  were 
forced  to  announce  ready,  and  proceed  with 
the  trial  in  his  absence;  that,  after  petition- 
ers had  introduced  all  the  eyidence  at  thehr 
command,  said  suit  was,  upon  motion  of  de- 
fendants' counsel,  nonsuited  by  the  court; 
that  on  the  18th  of  September,  1894,  the 
plaintiff  renewed  said  suit  in  the  superior 
court  of  Clarke  county,  by  dUng  his  dedara- 
tlon,  setting  forth  the  same  cause  of  action 
against  the  same  defendants;  that  the  de- 
fendants came  into  said  superior  court,  and 
on  the  18th  of  October,  1894,  filed  their  plea; 
that  on  the day  of  March,  1895,  defend- 
ants' counsel  seryed  petitioners  with  a  set  of 
interrogatories  to  cross,  which  had  attached 
to  them  what  purported  to  be  a  contract  of 
settiement  of  said  case,  made  and  entered  In- 
to between  plaintiff  and  defendants  on  the 
18th  of  April,  1894,  and  that  this  was  the 
first  knowledge  petitioners  eyer  had  that  the 
defendants  had  settled  or  attempted  to  settie 
said  suit  with  plaintiff;  that  they  promptly 
notified  the  attorneys  of  the  defendants  that, 
if  any  settiement  of  said  suit  had  been  made 
by  the  parties.  It  was  done  without  their 
knowledge  or  consent,  and  that  they  should 
insist  upon  prosecuting  said  suit  to  a  termi- 
nation in  order  to  fix  and  recoyer  their  fees, 
which  were  to  be  one-half  of  the  recoyery; 
that,  in  addition  to  the  foregoing  yerbal  lio- 
tice,  petitioners,  on  the  17th  of  April,  1895, 
seryed  the  defendants'  counsel  with  a  writ- 
ten notice  to  the  same  effect;  that  said  set- 
tiement was  made  and  entered  into  between 
said  defendants  and  the  plaintiff  with  the  In- 
tent and  purpose  of  defeating  petitioners' 
lien  for  fees;  that  said  plaintiff  was,  and 
still  is,  totally  insolyent,  which  was  fully 
known  to  the  defendants  at  the  time  of  said 
settiement  In  consideration  of  the  forego- 
ing facts,  petitioners  prayed  that  they  be  al- 
lowed to  prosecute  said  suit  to  a  termination, 
In  order  to  fi^  and  recoyer  their  fees,  which 
are  to  be  one-half  on  whateyer  amount  plain- 
tiff is  entitied  to  recoyer  in  said  suit  Copies 
of  the  pleadings  and  contract  of  settlement 
referred  to  in  this  petition  are  attached  there- 
to as  exhibits. 

At  the  trial  there  was  eyidence  in  behalf  of 
the  plaintiff  which  would  support  a  verdict 
in  his  favor  for  damages  to  the  extent  of 
$200  or  more.  The  defendants  introduced  in 
evidence  a  writing,  dated  April  18,  1894,  and 
signed  by  the  plaintiff,  the  terms  of  which 
were,  in  substance,  as  set  out  in  the  amended 
plea  above  referred  to.  The  jury  found. a 
yerdict  for  the  plaintiff  for  $100  attorney's 
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fe^B.  The  defendants  made  a  motion  for  a 
new  trial,  which  was  granted  on  a  speclflc 
ground  hereinafter  stated.  The  motion  con- 
tained, in  addition  to  the  general  grounds, 
the  following:  After  defendants  had  plead- 
ed a  release  by  plaintiff  executed  on  April  13, 
1894,  plaintiff  offered  an  amendment  aver- 
ring that  a  suit  had  been  filed  by  the  same  at- 
torneys, between  the  same  parties,  on  the 
same  cause  of  action,  to  the  March  term, 
1894,  of  the  city  court  of  Olarke  county, 
which  terminated  in  a  nonsuit  at  the  June 
term,  1894,  and  that,  by  contract  with  plain- 
tiff, said  attorneys  were  to  haye  one-half  of 
the  recovery  for  their  fee,  and  asking  leave  to 
prosecute  the  present  suit  filed  on  September 
17, 1894,  for  the  fees.  Defendants  demurred 
to  said  amendment,  and  objected  to  the  al- 
lowance of  the  same,  on  the  ground  that  the 
attorneys  had  no  lien  on  the  present  suit,  un- 
der the  facts  as  pleaded.  The  court  over- 
ruled said  demurrer,  and  allowed  the  amend- 
ment Movants  say  that  the  court  erred  in 
overruling  the  demurrer  to  said  amendment, 
and  in  allowing  the  same;  that  the  court 
erred  in  charging  the  jury  as  follows:  'fThe 
record  in  evidence  before  you  shows  that 
plaintiff  commenced  a  suit  for  the  cause  of 
action  In  this  case  in  the  city  court  of  Clarke 
county,  to  the  March  term,  1894,  which  was 
nonsuited  at  the  June  term,  1894,  and  tfiat  the 
parties  to  said  suit  and  the  cause  of  action 
are  the  same  as  in  the  present  suit.  After 
said  nonsuit  plaintiff  renewed  his  suit,  on 
the  same  cause  of  action,  against  the  same 
parties,  in  this  court,  within  six  months  from 
the  date  of  the  nonsuit;  and  plaintiff's  at- 
torneys claim  that  they  had  a  contract  with 
plaintiff,  by  which  they  were  to  receive  one- 
half  of  the  recovery  in  the  case,  for  their 
fees.  If  you  believe  from  the  evidence  that 
the  plaintiff  is  entitled  to  recover  from  defend- 
ants under  the  rules  I  have  stated  to  yon, 
and  the  attorneys  had  a  contract  as  to  fees  as 
claimed,  then  his  attorneys  would  have  a 
right  to  recover  the  fees  due  them  in  this 
case;  and  your  verdict  should  be  for  them  for 
one-half  of  such  amount  as  the  evidence 
shows  the  plaintiff  would  have  been  entitled 
to  recover,  notwithstanding  the  settlement  be- 
tween the  parties  of  the  present  suit"  The 
ground  upon  which  the  new  trial  was  grant- 
ed is  stated  by  the  court  in  the  order  sus- 
taining the  motion,  as  follows:  "Upon  re- 
viewing the  rulings  during  the  trial  of  the 
case,  and  being  of  opinion  that  Inasmuch  as 
the  plaintiff  settled  his  claim  against  the  de- 
fendants while  his  action  was  pending  in  the 
dty  court  he  had  no  cause  of  action  when 
the  action  was  renewed  In  the  superior  court 
and  that  his  attorney's  lien  for  his  fees  fell 
with  the  determination  of  the  case  In  the  city 
court  the  motion  is  sustained,  the  verdict  set 
aside,  and  a  new  trial  granted,  on  the  ground 
that  the  attorney  had  no  right  to  prosecute 
the  renewed  suit  for  his  fees,  and  to  recover 
them  on  the  trial  thereof."  To  this  judgment 
plaintiff  excepted. 


BL  T.  Brown  and  8.  J.  Trlbble,  for  plalntUT 
In  error.  Brwln  &  Brwln,  for  defendants  in 
error. 

ATKINSON,  J.  The  ofildal  report  states 
the  facts.  Unless  the  idaintiffs  In  error  were 
entitled,  under  paragraph  2  of  section  2814 
of  the  Oivil  Code,  to  a  lien  upon  the  original 
cause  of  action,  which  was  the  basis  of  the 
suit  Instituted  by  them  hi  the  first  Instance, 
they  were  not  authorized,  in  their  own  names, 
to  prosecute  the  second  action,  which  they 
Instituted  subsequent  to  the  compromise  ef- 
fected by  their  client  upon  his  own  behalf 
with  the  defendant  That  paragraph  of  the 
section  above  quoted  provides  that,  upon  suits, 
judgments,  and  decrees  for  money,  attorneys 
at  law  shall  have  a  lien  superior  to  all  liens 
except  tax  liens,  and  no  person  shall  be  at 
liberty  to  satisfy  such  suit  judgment  or  de- 
cree until  the  lien  of  claim  of  the  attorney  for 
his  fees  is  fully  satisfied;  and  attorneys  at 
law  shall  have  the  same  right  and  power  over 
said  suits,  judgments,  and  decrees  to  enforce 
thehr  liens  as  their  clients  had  or  may  have 
for  the  amount  due  thereon  to  them.  Statutes 
creating  special  liens  hi  favor  of  particular 
individuals  are  In  derogation  of  the  common 
law,  and  are  to  be  strictly  construed.  This 
being  true,  no  lien  attaches  In  favor  of  the  a^ 
torney  at  law  to  the  cause  of  action,  but  it 
only  arises  upon  the  institution  of  the  suit 
The  lien,  according  to  the  language  of  the 
statute,  attaches  to  the  suit  only;  and  hence 
when,  for  any  reason,  the  suit  is  flinally  dis- 
posed of,  the  lien  Is  discharged.  The  settle- 
ment by  the  client  with  his  adversary  pend- 
ing the  original  suit  would  not  have  had  the 
effect  to  discharge  the  lien  of  the  attorney  at 
law  upon  that  suit  and,  notwithstanding  the 
settlement  they  would  have  been  entitled  to 
prosecute  It  to  judgment  for  the  purpose  o^ 
recovering  fees.  The  plaintiff  was  entitled 
however,  under  the  law,  to  make  such  a  set- 
tlement affecting  his  own  interests  as  he  saw 
proper.  The  law,  however,  preserved  his  ac- 
tion, and  gave  to  the  attorneys  the  power  to 
prosecute  that  action  for  the  recovery  of  their 
fees.  Upon  the  trial  of  the  suit  first  Insti- 
tuted, a  nonsuit  was  awarded;  and  Inasmuch 
as  they  did  not  move  the  court  to  vacate  the 
judgment  of  nonsuit  and  reinstate  the  orig- 
inal action,  but  elected.  Instead,  to  bring  a 
new  suit  the  judgment  of  nonsuit  was  as  ef- 
fectual to  extinguish  their  right  as  though  a 
final  judgment  upon  the  merits  had  been  ren- 
dered against  them.  It  ended  that  suit. 
When  the  second  suit  was  instituted,  the 
plaintiff  had  no  cause  of  action.  That  had 
been  extinguished  by  the  compromise  with  the 
defendant  The  plaintiff  having  no  cause  of 
action,  there  was  nothing  upon  which  to  pred- 
icate a  suit;  and  hence,  in  reply  to  the  second 
suit  a  plea  of  accord  and  satisfaction  was  a 
good  answer.  The  attorneys  could  have  no 
right  growing  out  of  the  second  suit  unless 
that  right  was  predicated  upon  some  right  of 
their  client  and,  inasmuch  as  all  of  his  rights 
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had  been  eztlo^mlahed  by  the  compromise,  no 
rl^bt  accrued  In  favor  of  his  attorneys.  Their 
lien  upon  the  original  suit  was  extinguished 
by  the  Judgment  of  nonsuit;  and  whatever 
would  operate  as  a  bar  to  the  prosecution  of 
the  second  suit  by  the  client  likewise  bars 
them.  It  would  be  otherwise  if  the  statute 
hereinbefore  referred  to  gave  to  the  attorneys 
at  law  a  ll^i  upon  the  cause  of  action,  instead 
of  a  lien  upon  the  suit,  and  the  proceeds  which 
might  result  from  the  prosecution  of  it  We 
conclude,  therefore,  that  the  trial  judge  com- 
mitted no  error  in  granting  a  new  trial,  he 
having  Improperly  Instructed  the  Jury  that  the 
right  of  the  plaintiff's  attorneys  to  prosecute 
the  second  suit  for  fees  was  not  barred  by 
the  compromise  effected  by  the  plaintiff  and 
defendant  pending  the  first  one.  Judgment 
affirmed. 

COBB,  J.,  disqualified. 


(101  Ga.  188) 

HART  V.  GEORGIA  R.  00. 

(Supreme  Court  of  Georgia.    May  19,  1807.) 

Brbaob  of  CoNTiuGT— Right  of  Action. 

1.  There  was  no  error  in  dismissing  on  de- 
murrer an  action  against  a  railroad  company  for 
its  alleged  breach  of  a  parol  contract  between  it 
and  the  plaintiff,  who  was  the  owner  of  a  lot 
of  land  adjoining  the  company's  right  of  way  at 
one  of  its  stations,  the  contract  as  set  forth  in 
the  declaration  being  that,  if  the  plaintiff  would 
erect  on  such  lot  a  permanent  and  first-class 
hotel  for  the  accommoaation  of  the  traveling 
public,  maintain  the  same  in  a  first-class  man- 
ner, and  accommodate  therein  employes  of  the 
company  at  one-half  the  rates  charged  other 
customers,  the  company,  by  the  patronage  of 
its  road,  would  maintain  and  support  the  hotel. 

2.  Although  the  declaration  set  forth  various 
facts,  such  as  building  an  hotel,  maintaining  the 
same  as  agreed,  etc.,  as  constituting  full  per- 
formance by  the  plaintiff,  the  contract  itself 
was  too  vague  and  indefinite  to  afford  any  safe, 
satisfactory,  or  proper  basis  for  computing  dam- 
ages arising  from  its  nonperformance  by  either 
of  the  parties. 

(Syllabus  by  the  Court) 

Srrpr  from  superior  court,  Greene  county; 
Seaborn  Reese,  Judge. 

Action  by  Eva  F.  Hart  against  the  Georgia 
Railroad  Company.  A  general  demurrer  to 
the  complaint  was  sustained,  and  plaintiff 
brings  error.     Affirmed. 

Wm.  M.  Howard  and  Saml.  H.  Sibley,  for 
plaintiff  in  error.  Jos.  B.  &  Bryan  Oum- 
ming,  for  defendant  in  error. 

COBB,  J.  Mrs.  Hart  sued  the  Georgia 
Railroad  Company,  alleging  in  her  petition 
that  the  defendant  was  engaged  as  a  com- 
mon carrier  in  the  carrying  of  passengers, 
and  that  an  eating  station  for  the  comfort 
and  convenience  of  passengers  on  the  road 
was  practically  a  necessity,  and  the  estab- 
lishment of  such  a  station  would  be  a  great 
advantage  to  the  road  in  Increasing  its  pop- 
ularity and  patronage;  that  the  company, 
through  its  duly-authorized  agent  and  offi- 


cer, covenanted  and  agreed  with  her  that,  if 
she  would  erect  at  the  station  of  Union 
Point  a  permanent  and  first-class  eating 
house  for  the  accommodation  of  the  travel- 
ing public,  and  maintain  the  same  in  a  first- 
class  manner,  it,  by  the  patronage  of  its 
road,  would  maintain  and  support  the  same. 
In  consideration  of  such  representations  and 
promises,  and  of  the  profits  anticipated  from 
the  patronage,  she  agreed  to  erect  such  a 
house,  and  maintain  or  cause  it  to  be  main- 
tained in  first-class  style,  promising  further 
to  accommodate  the  employes  of  said  com- 
pany thereat  for  a  reduced  price,  to  wit,  25 
cents  for  meals,  being  one-half  the  regular 
price.  It  was  further  alleged  that  in  ac- 
cordance with  the  terms  of  the  agreement  a 
first-class  hotel  was  erected  and  maintained, 
and  that  the  contract  was  fully  performed 
on  her  part.  It  was  also  alleged  that  said 
company  discontinued  stopping  its  trains  for 
meals  at  Union  Point  until  only  one  train  was 
stopped  for  that  purpose,  the  patronage  of 
which  was  not  sufficient  to  make  the  busi- 
ness of  maintaining  an  eating  house  profita- 
ble; that  the  business  was  wholly  depend- 
ent for  support  upon  the  patronage  of  the 
trains  of  the  company,  and  could  not  be  oth- 
erwise sustained;  and  since  the  stopping  of 
the  trains  she  is  unable  to  conduct  the  busi- 
ness at  all,  and  has  lost  the  entire  profits 
which  could  have  been  derived  therefrom, 
to  the  net  annual  value  of  ^,000.  To  the 
declaration  the  defendant  filed  a  general  de- 
murrer, which  was  sustained,  and  the  plain- 
tiff excepted. 

The  contract  as  declared  on  contained  an 
obligation  on  the  part  of  the  plaintiff  to 
erect  '*a  permanent  and  first-class  hotel  for 
the  accommodation  of  the  traveling  public, 
and  maintain  the  same  in  a  first-class  man- 
ner," and  the  obligation  on  the  part  of  the 
road  that  it,  "by  the  patronage  of  its  road, 
would  maintain  and  support  the  same."  The 
whole  of  the  alleged  parol  contract  is  con- 
tained in  the  words  quoted.  What  Is  a 
first-class  hotel?  How  is  a  hotel  maintain- 
ed in  a  first-class  manner?  What  is  the 
patronage  of  a  road  running  trains  day  and 
night  at  a  given  point?  Is  the  stopping  of 
every  train  necessary  to  maintain  and  sup- 
port an  eating  house  at  such  point?  If  not, 
how  many  trains,  and  what  trains?  Sup- 
pose the  plaintiff  had  failed  to  erect  an  hotel, 
what  character  of  building  could  she  have 
been  compelled  to  erect  under  this  contract? 
That  she  did  erect  an  hotel  which,  in  hsc 
opinion,  was  a  first-class  hotel,  and  that  she 
did  maintain  the  same  in  what  she  under^ 
stood  to  be  a  first-class  manner,  cannot 
make  certain  and  definite  stipulations  in  the 
contract  declared  on,  which  are  otherwise 
vague  and  indefinite.  Construing  the  dec- 
laration as  a  whole,  it  is  impossible  to  deter- 
mine with  certainty  what  was  the  contract 
between  the  parties,  and  therefore  it  is  im- 
possible to  determine  what  would  be  the 
damages  arising  from  a  failure  to  carry  out 
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the  aUeged  contract  Am  the  Umgaage  al- 
leged doea  not  make  a  contract  between  the 
partlea  which  is  capable  of  enforcement, 
there  waa  no  error  In  dismissing  the  deda- 
ratloh  on  demurrer.    Judgment  afiHrmed. 


(101  Ga.  187) 

MATHIS  T.  BAGWELL  et  aL 

(Supreme  Court  of  Georgia.     May  19,  1807.) 
New  Triai«— Insdffioibnot  of  Bv^idknob. 
When,  on  the  hearing  of  a  certiorari  sued 
out  from  a  verdict  rendered  in  a  justice's  court 
upon  the  trial  of  an  illegality  case,  the  return 
of  the  magistrate  showed  that  the  testimony 
strongly  and  decidedly  tended  to  establish  facts 
which  rendered  the  judgment  sought  to  be  ar- 
rested illegal,  a  judgment  of  the  superior  court 
sustaining  the  certiorari,  and  directing  a  re- 
trial of  the  cause,  was  not  error. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Gwinnett  county; 
N.  L.  Hutchlns,  Judge. 

Action  by  H.  Mathis  against  J.  D.  Bagwell 
and  another.  There  was  a  Judgment  before  a 
lustice  for  plaintiff.  From  a  Judgment  sus- 
taining a  certiorari  and  directing  a  retrial, 
plaintiff  brings  error.    AfElrmed. 

C.  H.  Brand,  for  plaintiff  in  error.  Juhan  ft 
McDonald,  for  defendants  in  error. 

LITTLE,  J.  The  error  assigned  by  the 
plaintiff  in  error  is  in  the  ruling  of  the  Judge 
below  in  remanding  the  cause  to  the  Justice's 
court,  and  ordering  a  new  trial  therein. 
There  was  a  Judgment  rendered  in  the  Jus- 
tice's court  in  favor  of  Mathis  agahist  the  de- 
fendants in  error.  The  execution  proceeding 
on  the  Judgment  was  arrested  by  affidavit  of 
illegality.  The  grounds  of  the  illegality  were: 
There  was  no  summons  in  the  case  against 
EUaa  Bagwell;  the  note  was  barred  by  the 
statute  of  limitations;  the  Judgment  was  not 
rendered  nor  entered  np  at  the  regular  court 
ground  of  the  district,  but  at  the  residence  of 
the  Justice;  and  because  the  Judgment  was 
not  rendered  or  entered  on  a  regular  court 
day.  The  Judge  below  sanctioned  the  issu- 
ance of  the  writ  of  certiorari,  and  on  the' hear- 
ing seems  to  have  confined  his  ruling  to  one 
point,  vis.  the  regularity  of  the  Judgment  If 
the  plaintiff  in  certiorari  was  here  complain- 
ing, there  are  questions  of  law  arising  under 
the  plea  of  the  statute  of  limitations  which,  as 
to  him,  might  have  authorized  the  Judge  to 
make  a  final  disposition  of  the  case  in  his 
favor.  He  seems,  however,  to  have  been  con- 
tent with  the  new  trial  ordered,  and  the  case 
for  adjudication  rests  on  the  complaint  of  the 
defendant  in  certiorari  that  the  court  ought  to 
have  dismissed  the  certiorari.  The  questions 
as  to  whether  the  Judgment  was  rendered  and 
entered  up  on  a  regular  court  day,  and  at  any 
other  than  the  regular  place  appointed  by  law 
for  holding  the  court,  are  questions  of  fact 
The  Judge  on  the  hearing  decided  that  it  was 
doubtful  whether  the  Judgment  was  so  ren- 
dered and  entered  up,  and,  being  doubtful,  he 


suttained  the  entUmaU  and  ordered  a 
triaL  This  roUng  was  proper.  Where  the 
case  tarns  on  facts,  it  should  be  remanded 
CBealey  t.  Dean,  88  Ga.  514),  and  also  where 
questions  of  fact  are  involved  (Bmmons  v. 
Telegraph  Go.,  80  Ga.  780, 7  S.  B.  282).  When 
the  error  complained  of  ia  an  error  ci  law 
which  must  finally  govern  the  case,  and  there 
are  no  questions  of  fact  Involved  making  It 
necessary  that  a  new  hearing  should  be  had, 
the  Judge  of  the  superior  court  win,  on  the 
hearing  of  a  writ  of  certiorari,  finally  decide 
the  case  without  sendbig  it  back  to  tiie  court 
from  which'lt  was  brought  Civ.  Oode,  |  4652. 
See,  also,  Maddoz  v.  Cross,  80  Ga.  106,  4  a  B. 
680;  Railroad  Co.  v.  Ransom,  78  Ga.  705,  8 
S.  B.  626.  The  evidence  hi  the  present  case, 
as  appears  by  the  magistrate's  retom,  tended 
strongly  and  decidedly  to  show  that  the  Judg- 
ment sought  to  be  reversed  was  rendered  and 
entered  at  the  residence  of  the  Justice  of  the 
peace,  which  was  not  the  regular  place  of 
holding  the  court,  and  that  It  waa  also  ren- 
dered and  entered  on  a  daj  other  than  a  reg- 
ular court  day.  Hence  it  follows  that  the 
court  should  have  done  nothing  less  than  to 
have  sustained  the  certiorari  and  remanded 
the  case  for  another  triaL  Judgment  af- 
firmed. 


(IDS  Oa.  124) 

BRISOOB  V.  SOUTHERN  RT.  00 

(Supreme  Court  of  Georgia.     Dec  21»  1887.) 

Railboads— Accident  on  Track— Cohtributobt 
Nboliobncb. 

1.  No  one  Is  entitled  to  relief  from  the  con- 
sequences of  neglecting  to  exercise  ordin&iy 
care  for  his  own  protection  and  safety,  because 
failure  to  do  so  arose  from  an  emergency 
brought  about  by  his  own  act  in  voluntarily 
placing  himself  In  a  situation  of  peril. 

2.  The  evidence  showing  that  the  plaintifC,  by 
ordinary  care,  could  have  avoided  the  injuries 
of  whicn  he  complains,  he  waa  not  entitled  to  re- 
cover, thoufrh  the  defendant  was  in  some  re- 
spects negligent;  and  consequently  there  was 
no  error  in  granting  a  nonsuit. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Henry  Briscoe  against  the  Soutb- 
em  Railway  Ck>mpany  for  injuries  sustained. 
From  a  Judgment  of  nonsuit,  plaintiff  brings 
error.    Affirmed. 

Glenn  &  Rountree,  for  plaintiff  in  error. 
Dorsey,  Brewster  ft  Howell,  for  defendant  is 
error. 

LUMPKIN,  P.  J.  Butler  street.  In  the 
city  of  Atlanta,  is  spanned  by  a  raflway 
bridge  which  connects  two  portiona  of  a  high 
embankment.  Upon  this  embankment,  anl 
across  this  bridge,  are  laid  a  number  of  rail- 
way tracks,  two  of  which  were  used  by  tbn 
Southern  Railway  Company,  during  the  con- 
tinuance of  the  Cotton  States  and  Interna- 
tional Exposition,  for  runnhig  trains  carrying 
passengers  between  the  city  and  the  exposi- 
tion grounds.    For  convenience,   these  two 
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tracks  wOl  iier^ijiafter  be  designated  as  the 
'^exposition  tracks."  That  one  of  them  which 
was  on  the  northern  side  or  margin  of  the  em- 
baniunent  was  used  for  Incoming  trains,  and 
the  one  immediately  south  of  it  for  outgoing 
trains,  there  being  between  the  two  tracks  a 
space  of  some  six  or  eight  feet  These  trains 
passed  every  few  minutes  in  either  direction. 
The  other  tracks  upon  the  embankment  were 
in  constant  use  for  the  switching  and  moving 
of  cars  and  engines.  The  spaces  lying  be- 
tween and  adjacent  to  all  of  these  tracks 
were  constantly  used  as  footways  by  large 
numbers  of  pedestrians,  not,  however,  by  any 
express  permission  from  the  Georgia  Rail- 
road &  Banking  Company,  to  whom  all  the 
tracks  belonged,  or  from  the  Southern  RaQ- 
way  Company,  which,  under  a  contract  with 
the  Georgia  Company,  was  using  two  of  them 
In  the  manner  above  stated.  Briscoe,  the  plaln- 
tift  in  the  present  case,  was  perfectly  familiar 
with  all  the  facts  above  recited.  On  the 
night  of  September  30,  1895,  he  came  up 
Butler  street,  and  walked  upon  the  embank- 
ment, intending  to  cross  the  exposition  tracks, 
and  also  other  tracks  to  the  southward  of 
these,  for  the  pmimse  of  mailing  a  letter  in  a 
mail  car  which  was  standing  upon  one  of  the 
latter.  He  succeeded  in  crossing  the  first 
exposition  track,  and  was  about  to  cross  the 
second  when  he  observed  upon  it  a  train  com- 
ing towards  him;  and,  in  order  to  avoid  being 
struck  by  it,  he  walked  backward,  towards 
the  first  esqposition  track,  without  looking  to 
see  whether  a  train  was  coming  upon  it  from 
the  direction  of  the  exposition  grounds.  Just 
as  he  was  stepping  over  the  ends  of  the  cross- 
ties  or  iron  rail  of  this  track,  he  was  struck 
and  seriously  ii^ured  by  an  incoming  trioin. 
There  was  evidence  tending  to  show  that  this 
train  was  running  very  rapidly,  and  at  a 
speed  forbidden  by  a  city  ordinance.  There 
was  also  other  evidence  tending  to  show  that 
the  engineer  upon  this  train  might,  possibly, 
have  seen  the  plaintiff  betv^een  the  two 
tracks,  and  have  observed  that  he  was  mov- 
ing towards  the  one  upon  which  this  train 
was  running,  in  time  to  give  him  warning  of 
its  approach,  and  yet  failed  to  do  so.  The 
action  was  for  the  injuiy  sustained  as  above 
shown.  The  trial  court  granted  a  nonsuit, 
and  the  i^aintifT  excepted. 

We  shall  not  discuss  the  question  whether 
or  not  the  plaintiff  should  be  regarded  in  the 
light  of  a  trespasser.  Assuming  that  he  was 
not,  and  that  he  went  upon  the  railroad  right 
of  way  as  a  licensee,  we  are  of  the  opinion 
that  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  injury  which  he  re- 
ceived. He  knew  that  trains  were  rapidly 
and  constantly  rushing  to  and  fro  upon  the 
exposition  tracks,  and  that  other  trains  were 
constantly  being  moved  upon  all  the  other 
tracks.  He  therefore  deliberately  went,  at 
night,  into  an  exceedingly  dangerous  place, 
with  knowledge  of  the  fact;  and,  even  if  his 
presence  there  was  not  wrongful,  it  was  cer- 
tainly Incumbent  upon  him  to  conduct  his 


movements  with  reference  to  the  situation  as 
it  actually  existed.  When,  -  therefore,  he 
backed  from  one  of  the  exposition  tracks  to 
escape  collision  with  a  moving  train,  he  was 
not  exercising  ordinary  care  in  stepping  up* 
on  the  other  exposition  track  without  look- 
ing to  see  if  a  train  was  coming  upon  It  from 
the  opposite  direction.  It  was  practically 
conceded  in  the  argument  here  that  the  prop- 
osition last  announced  would,  under  ordinary 
circumstances,  be  undoubtedly  true,  but  that 
the  rule  of  diligence  therein  indicated  should 
not  be  applied  to  the  plalntifr,  because  he  was 
confronted  by  an  impending  danger,  which 
prevented  his  exercising  that  degree  of  care 
which  should  otherwise  be  required  of  him. 
Speaking  for  myself,  I  am  of  the  opinion  that 
the  situation  in  which  the  plaintiff  fpund  him- 
self was  an  "emergency."  Some  of  my  breth- 
ren are  disposed  to  hold  otherwise.  But  we 
all  agree  that,  even  if  there  was  an  emergen- 
cy calculated  to  unfit  the  plaintiff  for  the  ex- 
ercise of  ordinary  care.  It  was  one  of  his  own 
making.  The  exact  condition  of  things  at 
the  place  of  the  injury,  brought  about  by  the 
movement  of  these  trains,  was  one  of  very  fre- 
quent occurrence;  and  he  was  completely 
aware  that  Just  such  a  condition  might  exist 
at  any  moment,  and  necessarily  was  to  be  exs 
pected.  We  are  therefore  confident  that  he 
Is  not  entitled  to  be  relieved  from  the  conse- 
quences of  neglecting  to  exercise  ordinary 
care  for  his  own  protection  and  safety,  be- 
cause his  failure  to  do  this  arose  from  a  sud- 
den crisis,  which,  so  far  as  be  was  concerned, 
was  brought  about  by  his  own  act  in  volun- 
tarily placing  himself  in  a  situation  of  immi- 
nent peril.  He  ought  not  to  be  permitted  to 
do  a  thing  which  deprived  him  of  that  pres- 
ence of  mind  requisite  to  his  preservation  and 
safety,  and  then  allege  that,  for  want  of 
such  presence  of  mind,  another,  not  responsi- 
ble for  it,  should  be  made  to  suffer.  It  was 
not  contended  that  he  was  upon  the  right  of 
way  by  Invitation.  At  best,  his  presence 
there  was  only  tolerated.  Th\s  being  so,  it 
must  unquestionably  be  accepted  as  true  that 
the  railway  authorities  had  done  nothing  to 
exempt  him  from  the  operation  of  the  rule  of 
law  which  requires  all  persons  to  exercise  or- 
dinary care  for  their  own  safety. 

We  ^)  not  mean  to  say  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant company.  The  Jury  might  certainly 
have  found  that  it  was  guilty  of  negligence  in 
running  its  train  more  rapidly  than  the  city 
ordinance  permitted,  and  the  evidence  might 
have  warranted  inferences  of  negligence  in 
other  respects;  but  there  was  no  testimony 
upon  which  a  finding  that  the  company's  serv- 
ants in  charge  of  the  train  were  guilty  of 
wantonness,  or  of  a  willful  disregard  of  the 
plaintiff's  safety,  could  stand.  He  was  struck 
at  the  very  instant  he  got  upon  the  edge  of 
the  track.  There  was  no  time  for  the  com- 
pany's servants  to  do  anything  after  he  placed 
himself  in  this  position.  The  collision  was 
then  inevitable.    There  is  no  support  hi  the 
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evidence  for  the  theory  that  the  plaintiff  was 
"run  down"  anl  hurt  On  the  contrary,  even 
after  the  defendant's  negligence  became,  rela- 
tively to  the  plaintiff,  operative  and  threaten- 
ing, it  was  still  within  his  power,  by  exer- 
cising ordinary  care,  to  avoid  the  consequenr 
ces  of  that  negligence,  and  therefore  his  case 
undoubtedly  falls  within  the  provisions  of  sec- 
tion 3830  of  the  Civil  Code.  Judgment  affirm- 
ed*   All  the  Justices  concurring. 


(101  Ga.  124) 

WIGLBY  v.  MOBLBT. 
(Supreme  Court  of  Georgia.     May  7,  1807.) 
CuBTODT  OF  Child— Rights  ov  Fathbr— Appbbn- 

TJCBSHIP. 

1.  Bven  though  during  the  period  of  a  tem- 
porary separation  between  a  husband  and  his 
wife  and  children  he  may  have  failed  to  pro- 
vide necessaries  for  them,  yet  where,  after  the 

Earents  had  become  reconciled,  and  the  father 
ad  resumed  his  parental  control  of  the  chil- 
dren, the  mother.  Without  his  knowledge  or  con- 
sent, executed  an  indenture  of  apprenticeship 
binding  one  of  the  children  to  another,  this  in- 
strument was,  as  to  the  father,  a  mere  nullity, 
and,  in  a  controversy  for  the  custody  of  such 
child  between  the  person  to  whom  It  was  thus 
bound  and  the  father,  afforded  no  reason  for 
depriving  the  latter  of  such  custody. 

2.  This  being  so,  and  the  evidence  in  the  pres- 
ent case  not  showing  that  the  father  was  an 
unfit  or  improper  person  to  have  the  custody 
of  the  child,  or  that  its  interest  and  welfare  re- 
quired that  its  custody  should  be  given  to  an- 
other, the  ordinary  erred  in  not  awarding  the 
possession  of  the  child  to  the  father,  and  the 
superior  court  erred  in  not  sustaining  nis  certio- 
rari sued  out  to  reverse  the  ordinary's  judg- 
ment 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Paulding  county; 
C.  G.  Janes,  Judge. 

William  J.  Wigley  petitioned  for  a  writ  of 
habeas  corpus  against  John  A.  Mobley  to 
recover  the  custody  of  his  minor  child,  Min- 
nie Viola  Wigley.  From  an  order  by  the 
superior  court  overruling  his  certiorari  to  the 
ordinary's  award,  petitioner  brings  error.  Re- 
versed. 

John  O.  Gartrell  and  SI  Faw,  for  plaintiff 
in  error.  W.  B.  Spinks,  tot  defendant  in 
error. 


FISH,  J.  1.  William  J.  Wigley  appUed  to 
the  ordinary  of  Paulding  county  for  a  writ 
of  habeas  corpus  against  John  A.  Mobley  to 
recover  the  possession  and  custody  of  peti- 
tioner's minor  child,  MUinle  Viola  Wigley. 
The  writ  was  issued,  and  upon  the  trial  of 
the  case  before  the  ordinary  he  awarded  the 
possession  and  custody  of  the  child  to  Mobley. 
Petitioner  carried  the  case  to  the  superior 
court  by  certiorari,  and  the  Judge  of  that 
court  overruled  and  dismissed  the  certiorari, 
whereupon  petitioner  excepted.  The  evi- 
dence showed  that  petitioner  and  his  wife 
had  temporarily  separated,— both  testifying 
upop  the  trial  before  the  ordinary  that  she 
took  the  children,  and  left  him  of  her  own 
accord,  and  not  for  any  fault  upon  his  part 


There  waa  evidence  tending  to  show  that  be 
had  failed  to  furnish  necessaries  for  her  and 
the  children  during  the  period  of  such  separa- 
tion. She  returned  to  him  with  the  chlldreD, 
and  there  was  a  reconciliation,  he  resumhis 
his  parental  control  of  the  children.  After 
this,  she  obtained  his  consent  for  herself  and 
children  to  go  to  Mobley's,  and  remain  until 
he  could  gather  his  crop,  and  then  they  were 
all  to  move  to  Alabama.  A  few  days  after 
wards,  she,  without  the  knowledge  or  con- 
sent of  her  husband,  executed  an  indenture 
of  apprenticeship  binding  the  child  Minnie 
Viola  to  Mobley.  Until  majority,  the  child 
remains  under  the  control  of  the  father,  who 
is  entitled  to  his  services  and  the  proceeds 
of  his  labor.  This  parental  power  la  lost  by 
his  failure  to  provide  necessaries  for  his 
child,  or  his  abandonment  of  his  family.  Code 
1895,  I  2502.  B7en  though  the  petitioner 
may  have  abandoned  his  family,  and  failed, 
during  the  separation,  to  provide  them  with 
necessaries,  yet,  where  there  had  been  a  rec- 
onciliation, and  he  had  resumed  his  parental 
control  of  his  children,  the  mother,  without 
his  knowledge  or  consent,  could  not  apprentice 
one  of  them  to  Mobley,  so  as  to  bind  peti- 
tioner. As  to  him,  the  indenture  of  appren- 
ticeship was  a  mere  nullity,  and  afforded  no 
reason  for  depriving  him  of  the  custody  of 
his  child. 

2.  This  being  true,  and  the  evidence  not 
showing  that  Wigley,  the  father,  was  an 
unfit  or  improper  person  to  have  the  custody 
of  the  child,  or  that  its  Interest  and  welfare 
required  that  its  custody  should  be  given  to 
Mobley,  or  another,  the  ordinary  erred  in  not 
awarding  the  possession  of  the  child  to  the 
father,  and  the  Judge  of  the  superior  court 
erred  in  not  sustaining  the  certiorari  sued  out 
to  reverse  the  ordinary's  Judgment  Judg- 
ment reversed. 

""^^"  (Un  QiL  141) 

WELLS  V.  NEWTON,  SheriiT. 
(Supreme  Court  of  Georgia.     May  7,  1897.) 

CiTT  Court  — Judob—Pbbsxdi so  in  Supssioi 

OooRT  —  Criminal  Law  —  Jddom bst» 

Validitt—Habeas  Corfcs. 

1.  The  phrase  "a  city  court,"  as  used  In  par- 
agraph 1  of  section  5  of  article  6  of  the  coa- 
stitution,  which  declares  that  "In  any  county 
within  which  there  is,  or  hereafter  may  be,  a 
city  court,  the  judge  of  said  court,  and  of  the 
superior  court,  may  preside  in  the  courts  of  eadi 
other  in  cases  where  the  judge  of  either  court  is 
disqualified  to  preside,"  refers  exclusively  to  the 
city  courts  designated  in  paragraph  5  of  section 
2  of  the  same  article,  viz.  city  courts  from  which 
writs  of  error  lie  to  the  supreme  court. 

2.  It  follows  that  the  judge  of  a  dty  court 
established  upon  the  recommendation  of  a 
grand  jury  under  the  act  of  October  19,  1891, 
as  amended  by  the  act  of  December  23,  1892, 
has  not,  by  virtue  of  the  paragraph  of  the  con- 
stitution first  above  mentioned,  any  authority 
to  preside  in  a  superior  court;  and,  where  he 
attempts  to  do  so,  it  is  not  a  lawfully  constitut- 
ed tribunal. 

3.  The  trial  of  a  criminal  case  in  a  superfor 
court  with  such  a  judge  presiding  is  a  mere 
nullity,  and  a  verdict  and  judgment  rendered 
therein  are  also  nullities,  and  should  be  so  treat- 
ed whenever  judicially  brought  in  question. 
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4.  While  snch  a  verdict  and  judgment  do  not 
of  themselYes  a£ford  any  canse  for  detaining  in 
cnstody  a  person  against  whom  they  were  ren- 
dered, he  ought  not  to  be  discharged  upon  ha- 
beas corpus,  if  imprisoned  under  a  bench  war- 
rant originally  issued  against  him  in  the  case, 
but  should  be  held  until  lawfully  tried  npon 
the  indictment,  or  otherwise  discharged  accord* 
ing  to  law. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Monroe  cotinty; 
W.  H.  Felton,  Jr..  Judge. 

Petition  by  A.  W.  Wells  against  G.  W.  New- 
ton, sheriff,  for  a  writ  of  habeas  corpus. 
From  an  order  refusing  the  writ,  petitioner 
brings  error.    Affirmed. 

Persons  &  Persons,  for  plaintiff  iu  error,  u.  II. 
B.  Blood  worth,  Sol.  Gen.,  for  defendant  in  erroi; 

COBB,  J.  Alex  Wells  was  Indicted  by  the 
grand  jury  of  Monroe  couuty  for  the  offense  of 
arson.  At  the  August  term,  1S94,  of  the  su- 
perior court  of  that  county,  he  was  tried  and 
convicted,  but  a  new  trial  was  granted  by  the 
presiding  judge.  At  the  February  term,  1895, 
he  was  placed  on  trial  a  second  time,  before 
Hon.  Julian  B.  Williamson,  judge  of  the  city 
court  of  Monroe  county,  presiding  in  the  su- 
perior court  in  place  of  Hon.  Marcus  W.  Beck, 
the  judge  of  that  court,  who  was  disqualified. 
A  second  verdict  of  guilty  was  rendered,  and 
the  accused  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted.  A 
new  trial  was  granted  by  this  court,  Wells  v. 
State,  97  Ga.  209,  22  S.  E.  958.  At  the  Feb- 
ruary term,  1896,  the  accused  was  again  put 
on  trial,  the  judge  of  the  city  court  of  Monroe 
county  presiding,  and  was  a  third  time  found 
ffuilty  by  the  jury.  A  motion  for  a  new  trial 
being  made  and  overruled,  the  judgment  was 
affirmed  by  this  court  Wells  v.  State,  99  Qa. 
206,  24  S.  B.  853.  On  May  8,  1896,  an  appU- 
cation  was  made  to  the  judge  of  the  superior 
court  of  the  Macon  circuit  for  a  writ  of  habeas 
corpus,  alleging  that  the  petitioner  was  ille- 
gally restrained  of  his  liberty  by  virtue  of 
tbe  judgment  above  referred  to.  It  was 
claimed  that  Judge  Williamson  had  no  lawful 
authority  to  preside  in  the  superior  court,  and 
that  the  trial  was  nugatory,  and  the  judgment 
a  nullity.  The  sheriff  answered  the  writ  of 
habeas  corpus,  and  set  up  the  facts  above  set 
forth,  and,  in  addition  thereto,  that  the  re- 
spondent had  in  his  hands  a  bench  warrant, 
which  was  issued  upon  the  indictment  against 
the  accused.  Upon  the  return  of  the  writ,  on 
Siay  22,  1896,  the  following  order  was  passed: 
"After  argument  in  this  case,  ordered  that  the 
i^rit  of  habeas  corpus  be,  and  the  same  is 
liereby,  refused." 

1-3.  The  phrase  "city  court**  appears  in  Aye 
places  in  the  constitution  of  this  state:  '*The 
snzpreme  court  shall  have  no  original  jurisdic- 
tion, but  shall  be  a  court  alone  for  the  trial 
SLnd  correction  of  errors  from  the  superior 
courts,  and  from  the  city  courts  of  Atlanta 
and  Savannah,  and  such  other  like  courts  as 
xnay  be  hereafter  established  in  other  cities." 
.Article  6,  I  2,  par.  5.  'The  general  assembly 
may  provide  for  an  appeal  from  one  jury,  in 
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the  superior  and  city  courts  to  another,  and  the 
said  courts  may  grant  new  trials  on  legal 
grounds."  Article  6,  |  4,  par.  6.  "In  any 
connty  in  which  there  is,  or  hereafter  may  be, 
a  city  court,  the  judge  of  said  court,  and  of 
the  superior  court,  may  preside  in  the  courts 
of  each  other  in  cases  where  the  judge  of  ^- 
ther  court  is  disqualified  to  preside."  Article 
6. 1  5,  par.  1.  'rrhe  right  of  trial  by  jury,  ex- 
cept where  it  is  otherwise  provided  in  this  con- 
stitution, shall  remain  inviolate,  but  the  gen- 
eral assembly  may  prescribe  any  number,  not 
less  than  five,  to  constitute  a  trial  or  traverse 
jury  in  courts  other  than  the  superior  and 
city  courts."  Article  6,  |  18>  par.  1.  The  ju- 
risdiction, powers,  proceedings,  and  practice  of 
all  courts  or  officers  invested  with  judicial 
powers  (except  city  courts)  of  the  same  grade 
or  class,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process,  judgment,  and 
decree  by  such  courts,  severally,  shall  be  uni- 
form. This  uniformity  must  be  established 
by  the  general  assembly.  Article  6,  $  9,  par.  1. 
It  must  be  presumed,  therefore,  that,  wherever 
the  expression  "city  court"  occurs  hi  the  consti- 
tution, it  refers  to  that  class  of  courts  first  men- 
tioned in  the  paragraph  defining  the  jurisdiction 
of  this  court.  While  the  general  assembly  has 
power  to  establish  courts,  and  call  them  city 
courts,  still  they  are  not  the  city  courts  re- 
ferred to  in  that  clause  of  the  constitution,  un- 
less established  by  the  general  assembly  in  a 
city.  In  the  case  of  Telegraph  Go.  v.  Jack- 
son, 98  Ga.  207,  25  S.  E.  264,  it  was  held  that 
the  paragraph  of  the  constitution  relating  to 
the  jurisdiction  of  this  court  referred  only  to 
city  courts  established  in  cities,  and  not  to  city 
courts  created  under  the  act  of  October  19, 
1891  (Acts  1890-91,  p.  96),  as  amended  by  the 
act  of  December  23,  1892  (Acts  1892,  p.  107), 
providing  for  the  establishment  of  city  courts 
in  counties,  upon  the  recommendation  of  a 
grand  jury.  In  the  case  of  Stewart  v.  State, 
98  Ga.  202,  25  S.  k  424,  it  was  held  that  the 
city  court  referred  to  In  the  paragraph  which 
provided  that  new  trials  might  be  granted  by 
city  courts  belonged  to  that  class  of  city  courts 
mentioned  in  the  paragraph  of  the  constitution 
declaring  the  jurisdiction  of  this  court.  We 
therefore  hold  that  the  dty  court  referred  to 
in  paragraph  1,  I  5,  article  6,  of  the  constitu- 
tion, relating  to  cases  where  the  judge  of  the 
city  court  may  preside  In  the  superior  court, 
must  be  placed  in  the  same  class.  As  It  ap- 
pears In  the  record  that  the  city  court  of  Mon- 
roe county  was  established  under  the  act  of 
October  19,  1891,  as  amended  by  the  act  of 
December  23,  1892,  it  follows  that  the  judge 
of  that  court  had  no  lawful  authority  to  pre- 
side in  any  case  in  the  superior  court  of  Mon- 
roe county.  *  There  being  no  judge  in  that 
court  authorized  to  preside  therein  at  the  time 
that  the  alleged  trial  took  place,  the  case  has 
neyer  been  tried  according  to  law,  and  the 
whole  proceeding  was  a  nullity.  No  waiver, 
express  or  implied,  could  give  to  this  proceed- 
ing the  sanctity  of  a  legal  investigation;  and 
the  fact  that  this  court,  upon  two  occasions 
when  the  right  of  the  judge  of  the  city  court 
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to  preside  was  not  brought  in  qnestion,  passed 
npon  bills  of  exceptions  in  the  case  certified  by 
him,  cannot  be  nrged  in  order  to  give  life  to 
that  which  never  had,  and  never  could  have, 
a  legal  existence.  With  such  a  Judge  pre- 
siding, the  entire  proceeding  is  a  nullity,  and 
will  be  so  treated  whenever  Judicially  brought 
in  question  by  the  accused. 

4.  The  verdict  and  judgment  rendered  when 
the  Judge  of  the  city  court  was  presiding  af- 
fords no  legal  reason  for  detaining  in  custody 
the  person  against  whom  they  were  rendered; 
but  as  the  record  shows  that  the  sheriff  has 
the  accused  in  custody,  and  has  also  in  his 
hands  the  bench  warrant  originally  issued 
against  him  in  the  case,  the  Judge  did  not  err 
in  reding  to  discharge  the  accused  upon  the 
hearing  of  the  habeas  corpus.  The  accused 
never  having  been  lawfully  tried,  he  is  proper- 
ly in  the  custody  of  the  sheriff,  and  should  be 
there  held  until  tried  upon  the  indictment  or 
discharged  according  to  law.  Judgment  af- 
firmed. 
(UlGa.aOD  — «— ■ 

BIGBEE  V.  SUMMEBOUB  et  al. 
(Supreme  Court  of  Georgia.     May  20,  1897.) 

BaCEIVBR— APPOINTMBNT— CoiTTINUANOa  ov 

BU8INK88. 

l.The  object  to  be  accomplished  by  the  ap- 

8 ointment  of  a  receiver  of  real  estate  is  not  to 
etermine  in  limine  the  question  of  possession 
as  between  adverse  claimants,  but  to  preserve 
the  status  quo,  and,  pending  the  litigation,  to 
take  such  other  preeantionarj  measures  as  may 
be  necessary  to  the  preserration  of  the  rights  of 
the  parties;  and  whether  the  court  can  law- 
fully embark  prooerty  seized  bv  it  in  indus- 
trial enterprises  depends  upon  how  far  such 
conduct  may  be  fairly  necessary  to  the  preser- 
vation of  the  existing  status,  taking  into  consid- 
eration the  character  of  the  property,  the  uses 
to  which  it  may  be  applied,  and  clow  far,  and  to 
what  extent,  use  may  be  necessary  to  its  pres- 
ervation. 

2.  Under  the  facts  of  the  present  case,  the 
court  did  not  err  in  the  aplpointment  of  a  re- 
ceiver to  hold  possession  of  the  property  In  con- 
troversy, and  to  preserve  the  ore  which  had  al- 
ready been  mined,  nor  *  in  directing  that  such 
ore  be  reduced,  and  the  proceeds  held  to  await 
the  final  decree  of  the  court;  but,  in  so  far  as 
the  court  directed  that  the  receiver  proceed  on 
his  own  account  to  continue  the  mining  busi- 
ness, from  the  conduct  of  which  the  defendant 
had  been  enjoined,  it  committed  error,  it  not 
appearing  from  the  pleadings  or  evidence  that 
such  was  necessary,  either  to  the  preservation 
of  the  property,  to  prevent  waste,  or  to  prevent 
deterioration  in  its  value.  • 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Lumpkin  coun- 
ty; J.  J.  Kimsey,  Judge. 

Petition  by  J.  B.  Bigbee  for  an  Injunction 
restraining  J.  H.  Summerour  and  others. 
From  an  order  granting  defendants*  motion 
to  appoint  a  receiver  with  power  to  engage 
actively  bi  the  mining  business,  plaintiff 
brings  error.    Affirmed,  with  direction. 

H.  H.  Perry  and  Boyd  &  Lilly,  for  plaintiff 
In  error.  W.  A.  Charters  and  W.  P.  Price, 
for  defendants  in  error. 

ATKINSON,  J.  The  plaintiff  In  error,  al- 
leging that  he  was  the  owner  of  lot  of  land 


Na  48  In  a  certain  district  In  Lumpkin  conn- 
ty,  brought  a  petition  for  bijunction  against 
the  defendants,  alleging  their  insolvency,  the 
purpose  of  the  Injunction  being  to  restrain 
them  from  the  commission  of  a  trespass  by 
mining  for  gold  upon  said  tract  of  land.  A 
temporary  restraining  order  was  granted. 
Before  the  date  set  for  the  hearing  npm  the 
temporary  restraining  order,  the  plaintiff  pre- 
sented an  ancillary  petition,  in  which  he  al- 
leged that,  notwithstanding  the  grant  of 
such  temporary  restraining  order,  the  defend- 
ants, in  violation  of  the  same,  had  continued 
work  upon  the  lot  of  land  in  question,  and 
thereupon  he  prayed  that  they  be  attached  as 
for  a  contempt  Two  of  the  defendants  an- 
swered. The  two  others,  who  were  joined 
as  defendants  to  the  bill,  appear  to  have  been 
minor  sons  of,  and  servants  acting  under  the 
direction  of,  one  of  the  defendants.  Sum- 
merour, one  of  the  defendants,  in  his  answer 
and  afildavit  accompanying  it,  alleged  that 
the  defendants  began  work  in  September. 
1896.  thinking  the  shaft  on  which  they  were 
working  was  on  an  adjoining  lot  (No.  60). 
which  he  himself  controlled;  that  he  and  one 
Sprlggs,  another  defendant,  both  worked  on 
the  shaft  for  two  months,  thinking  that  they 
were  on  lot  No.  50.  He,  by  his  answer,  ad- 
mitted that  the  mine  Is  on  lot  No.  49,  the 
property  of  the  plaintiff.  He  admitted  the 
insolvency  of  himself  and  his  sons,  and  the 
probable  Insolvency  of  Spriggs,  his  co-defend- 
ant Spriggs  likewise  answered,  alleging.  In 
substance,  the  facts  stated  in  the  answer  of 
Summerour,  except  that  he  denied  insolvency. 
He  likewise  admitted,  by  his  answer,  that 
the  defendants  were  mistaken  as  to  the  fine, 
and  that  the  mine  is  on  the  plalntlff*s  proper- 
ty. He  further  alleged,  however,  that  in 
November,  after  the  shaft  had  been  dug  to  its 
present  depth,  the  plaintiff  agreed  that  he 
(Spriggs)  might  work  out  the  mine  from  that 
depth  up  to  the  surface,  provided  he  would 
have  the  ore  beat  at  the  plaintiff's  mill,  so 
that  he  could  know  how  much  gold  was  ob- 
tained, and  pay  him  the  royalty,  should  it  be 
determined  that  the  mine  was  on  plaintifl's 
property.  He  alleges  that  after  the  plain- 
tiff had  run  the  line,  and  ascertained  that  the 
mine  was  really  upon  his  hind,  he  then  ob- 
jected to  any  more  work.  Defendant  Sprigi^ 
likewise  alleged  that  they  had  taken  out  $100 
worth  of  ore,  which  was  piled  up  at  the 
mouth  of  the  shaft  He  filed  his  answer  tn 
the  nature  of  a  cross  bill,  praying  affirmative 
relief  against  the  plaintiff,  and  that  a  re- 
ceiver be  appointed  to  have  the  ore  beaten. 
and  to  hold  the  proceeds.  He  did  not  allege 
the  Insolvency  of  the  plaintiff.  Upon  the 
prayer  of  the  cross  bill  the  judge  passed  an 
order  appointing  a  temporary  receiver  to  take 
charge  of  the  mine,  and  beat  out  the  <Nre  al- 
ready taken  out  Thereafter,  upon  the  hear- 
ing of  the  application  for  the  appointment  of 
a  receiver  as  under  the  cross  bill,  the  tem- 
porary receiver  reported  that  between  the 
time  of  his  appointment  and  the  date  of 
such  hearing  he  had  worked  up  all  the  or» 
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takoi  out  bj  the  defendant,  and  had  the  pco- 
ceeds  on  hand.  Spriggs  filed  an  amendment 
to  hia  cross  bill,  and  prayed  that  the  receiver 
be  directed  to  stope  ont  the  mine,  and  take 
out  the  ore,  as  3prlsg8  claimed  he  was  au- 
thorized to  do,  and  hold  the  proceeds.  The 
plaintiff,  at  the  hearing,  filed  an  aifidayit  de- 
nying that  he  had  given  Spriggs  any  permis- 
sion to  work  on  the  lot,  and  presented  a  num- 
ber 9f  affidavits  from  others,  showing  that  he 
bad  ordered  Spriggs  and  the  other  defend- 
ants to  stop  work  on  the  lot  before  he  brought 
the  bill  for  injunction.  The  judge  granted 
an  order  continuing  the  receiver,  directing 
him  to  work  the  mine,  and  stope  out  the 
levels  already  run,  beat  out  the  ore,  and 
hold  the  proceeds;  and  enjoining  the  plain- 
tiff from  working  the  shaft,  or  interfering 
with  it,  until  this  was  done.  To  the  grant 
of  this  order  the  plaintiff  excepted,  and  upon 
the  statements  of  fact,  as  above  recited,  we 
are  to  inquire  whether  the  court  erred  in  giv- 
ing the  receiver  the  directions  of  which  com- 
li^aint  is  made. 

1.  When  the  plaintiff  filed  his  petition  to  en- 
join the  defendants  from  the  commission  of 
the  waste  of  which  he  complained,  and  the 
circuit  judge  sanctioned  that  petition,  there 
was  no  occasion  for  the  grant  of  an  injunc- 
tion against  him.    The  injunction  which  he 
had  obtained  was  necessarily  mutually  oper- 
ative, and  if  he,  after  having  obtained  the  in- 
junction,  had  undertaken   himself  to   have 
done  the  very  act  which  the  defendants  were 
enjoined  from  doing  at  his  suit,  he  would 
himself  have  been  guilty  of  such  a  violation 
of  the  Injunctton  as  would  have  authorized 
Its  dissolution.     Johnson  v.  Hall,  SS  Ga.  281« 
d  S.  E.  783;  High,  Inj.  I  679.     There  was  no 
dispute  as  to  the  title  to  the  premises.     The 
only  controversy  between  the  parties  was  as 
to  the  right  of  the  defendant,  under  the  al- 
leged parol  license  from  the  plaintiff,  to  mine 
the  ore.    The  plaintiff  was  solvent,  so  far  as 
the  record  discloses,  and,  this  being  true, 
there  Is  little  reason  for  the  appointment  of 
even  a  temporary  receiver,  except  for  the 
possible  purpose  of  preserving  from  loss  that 
pert  of  the  ore  which  had  been  detached 
from  the  realty,  and  which  was  liable  to 
^waste^  and  become  lost  to  the  parties,  unless 
the  court  took  some  measure  to  preserve  it; 
and  there  was  no  abuse  of  discretion  in  the 
appointment  of  a  receiver,  and  giving  to  him 
authority  to  take  such  steps  as  were  neces- 
sary to  the  preservation  of  that  part  of  the 
property  which  was  likely  to  be  wasted.    We 
cannot  give  our  approval,  however,  to  that 
part  of  the  order  of  the  court  which  author- 
izes the  receiver  to  enter  actively  into  the 
mining  business.    The  right  to  work  this 
particular  mine  was  the  real  subject  of  the 
litigation.    If  the  plaintiff  had  given  to  the 
4lef endant  no  license  to  mine  in  the  shaft  up- 
on his  land,  then  the  right  did  not  exist  in 
lilm,  and  the  plaintiff  was  entitled  to  have 
liJs  property  remain  as  it  was  at  the  time  de- 
fendants virere  enjoined,  and  to  deprive  him 


of  this  substantial  right  adc^t  have  fesulted 
in  great  damage  to  him.  Courts  are  not  at 
liberty  through  receivers  to  seize  the  proper- 
ty of  solvent  persons,  who  have  substantial 
rights  which  they  are  seeking  to  enforce 
through  judicial  instrumentality.  A  receiver 
should  be  appointed  only  in  cases  of  extreme 
necessity,  and  then  only  when  his  appoint- 
ment is  necessary  to  the  preservation  of  the 
thing  or  right  in  controversy.  Courts  may  not 
determine  in  limine,  up<Hi  an  application  for 
the  appointment  of  a  receiver,  the  question  of 
possession  as  between  adverse  claimants,  and 
should  move  with  extreme  caution  when  they 
are  invited  by  one  of  the  parties  to  embark 
property  seized  by  them  through  their  re- 
ceivers In  industrial  enterprises,  and  expose 
it  to  the  hazard  incident  to  the  conduct  of 
such  a  business.  The  circumstances  of  the 
present  case  well  illustrate  the  doctrine 
which  we  would  here  inculcate.  The  court 
seized  this  property,  directed  the  receiver  to 
go  into  the  mining  business,— confessedly  one 
of  the  most  hazardous  in  ^hich  any  man  can 
engage.  Suppose,  as  the  result  ol  his  opera^ 
tlons,  he  had  demonstrated  that  there  was  lit- 
tle gold  in  the  mine,  accept  such  as  had  al- 
ready been  taken  out,  and  had  fallen  far 
short  of  realizing  a  sufficient  fund  to  defray 
the  expenses  of  the  business  venture,  what 
would  have  been  the  position  of  the  plain- 
tiff, who,  in  the  first  instance,  appealed  to 
the  court  for  his  protection ?  His  mine  would 
have  been  destroyed.  He  would  have  been 
liable  to  be  taxed  the  costs  of  the  receiver- 
ship, with  the  probability  of  having  the  ex- 
pense of  this  business  experiment  shared  by 
an  insolvent  adversary.  We  do  not  mean 
to  Intimate  that  cases  may  not  arise  in 
which,  in  the  exercise  of  a  wise  discretion, 
a  circuit  judge  would  be  authorized  to  ap- 
point a  receiver,  and  direct  him  to  continue 
the  conduct  of  a  business  in  which  the  de- 
fendant was  engaged  at  the  time  his  prop- 
erty was  seized;  but  we  do  mean  to  say 
that  such  a  course  can  only  be  justified 
when  it  is  absolutely  necessary  to  the  pres- 
ervation of  the  rights  of  the  parties,  it  being 
borne  in  mind  that  preservation  of  the  prop- 
erty is  the  purpose  for  which  a  receiver  Is 
primarily  appointed,  and  that  a  judicial  ad- 
ministration through  him  of  an  estate  seized 
by  the  court,  though  the  final,  is  neverthe- 
less, a  secondary,  consideration.  Necessari- 
ly, these  matters  are  largely  within  the  dis- 
cretion of  the  trial  judge,  but  at  last  it  be- 
comes a  question  of  law  whether  the  court 
can  lawfully  embark  property  seized  by  it 
in  an  industrial  enterprise,  and  the  exercise 
of  this  power  depends  upon  how  far  such 
conduct  may  be  fairly  necessary  to  the 
preservation  of  the  existing  status,  taking 
into  consideration  the  character  of  the  prop- 
erty, the  uses  to  which  it  may  be  applied, 
and  how  far,  and  to  what  extent,  use  may 
be  necessary  to  its  preservation.  So  far  as 
we  are  enabled  to  do  so  by  judicial  utter- 
ance, we  are  disposed  to   discourage   the 
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practice  at  the  present  day  too  prevalent  in 
the  chancery  courts  of  undertaking  to  em- 
ploy the  Judicial  machinery  in  the  conduct 
of  commercial  and  manufacturing  enter- 
prises, the  control  of  which  should  be  more 
properly  committed  to  private  hands. 

2.  Under  the  facts  of  the  prefbent  case,  it 
does  not  appear,  either  from  the  pleadings 
or  evidence,  that  it  was  necessary  either  to 
the  preservation  of  the  property  or  to  the 
maintenance  of  the  rights  of  the  plaintiff  or 
defendants  that  the  receiver  should  have 
been  authorized  to  work  out  the  mine  in 
accordance  with  the  claim  of  the  defend- 
ants, thus  practically  depriving  the  plaintiff 
of  an  opportunity  to  vindicate  his  right  in 
accordance  with  his  contention.  While, 
therefore,  we  do  not  reverse  the  judgment 
appointing  the  receiver,  that  judgment  is 
affirmed,  with  the  direction  that  so  much  of 
the  order  as  authorizes  him  to  proceed  with 
the  mining  operation  from  which  both  the 
plaintiff  and  defendant  were  enjoined  be 
set  aside,  and  tha't  the  cost  of  this  writ  of 
error  be  taxed  against  the  defendant  in  er- 
ror.    Judgment  affirmed,  with  direction. 


aOl  Oa.  184) 

BANK  OF  LA  GRANGD  v.  COTTER. 

(Supreme  Court  of  Georgia.     May  7,  1897.) 

Plbdoes— Application   or    Proceeds— Partner- 
SHIP— Firm  and  Individual  Debts— Ap- 
peal—Review— Exobptions. 

!•  A  bank  to  which  a  partnership  had  assign- 
ed various  choses  in  action  as  collateral  secu- 
rity for  an  indebtedness  due  by  the  partnership 
to  the  bank  had  the  right  to  apply  to  the  satis- 
faction of  such  indebtedness,  until  fully  paid, 
all  collections  made  upon  these  choses  in  ac- 
tion, but  did  not,  in  the  absence  of  any  contract 
so  authorising,  have  the  right  to  apply  addi- 
tional collections  upon  the  collaterals  to  the 
payment  of  other  debts  due  to  the  bank  by  the 
members  of  the  partnership  as  individuals. 
Under  such  circumstances,  the  bank's  right  to 
appropriate  to  its  claim  against  the  partners, 
as  individualB,  any  surplus  remaining  after  the 
settlement  of  the  partnership  debt,  depended 
upon  an  accounting  and  an  adjustment  of  the 
partnership  affairs  as  between  the  partners 
themselves:  for  the  bank  could  not,  in  any 
event,  apply  money  belonging  to  one  of  them 
to  the  satisfaction  of  a  debt  due  by  the  other, 
without  the  consent  of  the  former. 

2.  Tiie  jury  having  returned  a  special  verdict 
upon  questions  submitted  by  the  judge,  and 
their  findings  being  warranted  by  the  evidence, 
this  court  will  not  control  tne  discretion  of  the 
trial  court  in  refusing  to  set  the  verdict  aside. 

8.  Alleged  error  in  entering  a  judgment  up- 
on a  verdict  cannot  be  considered  by  this  court 
where  no  exceptions  penuente  lite  were  filed, 
^nd  the  bill  of  exceptions  assigning  such  error 
ii^B  not  sued  out  within  the  time  prescribed  by 
law  after  the  rendition  of  the  judgment  of 
which  complaint  is  made. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Troup  county; 
B.  W.  Harris,  Judge. 

Action  by  W.  B.  Cotter  against  the  Bank 
of  La  Orange  and  others  for  an  accounting. 
From  a  judgment  for  plaintiff,  the  bank 
brings  error.    Affirmed. 


Thos.  H.  Whitaker  and  Longiey  ft  Long- 
ley,  for  plaintiff  in  error.  Pitman  &  Har- 
well, for  defendant  in  error. 

COBB,  J.  W.  A.  Reld  and  W.  B.  Cotter 
were  each  indebted  to  the  Bank  of  La 
Grange  on  notes  signed  by  them  In  their  in- 
dividual capacity.  The  firm  of  Reld  &  Cot- 
ter, composed  of  the  individuals  above  nam- 
ed, were  also  indebted  to  the  bank.  To  se- 
cure the  indebtedness  of  the  firm  certain 
notes  and  accounts,  which  were  assets  of 
the  partnership,  were  deposited  with  the 
bank  as  collateral  security.  From  the  as- 
sets so  deposited  a  sufficient  amount  was 
collected  by  the  bank  to  pay  the  debt  due  by 
the  partnership,  and  the  surplus  was  applied 
by  the  bank  to  the  individual  notes  of  the 
two  partners.  Cotter  brought  suit  against 
Reid  and  the  bank,  alleging  that,  upon  a 
settlement  of  the  partnership  affairs,  Rdd 
would  be  Indebted  to  him  more  than  Reid*8 
apparent  share  in  the  surplus  remaining  in 
the  hands  of  the  bank,  and  prayed  for  a 
judgment  against  the  bank  for  the  amount 
which  had  been  appropriated  to  the  pay- 
ment of  the  note  of  Reld.  The  jury.  In  an- 
swer to  questions  submitted  to  them,  found 
that  the  notes  and  accounts  assigned  to  the 
bank  by  Reid  &  Cotter  were  held  as  collat- 
eral security  for  firm  debts  alone,  and  that 
upon  a  final  settlement  of  the  partnership 
business  Reid  would  be  indebted  to  Cotter 
In  an  amount  larger  than  the  sum  appropri- 
ated by  the  bank  to  the  payment  of  the  in- 
dividual note  of  Reid.  Upon  this  verdict 
the  court  entered  a  decree  in  favor  of  Cot- 
ter against  the  bank  for  the  amount  found 
by  the  jury.  The  bank  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  it 
then  ffied  its  bill  of  exceptions,  assigning  er- 
ror upon  the  refusal  of  the  court  to  grant  a 
new  trial,  and  also  upon  the  decree  as  en- 
tered upon  the  verdict. 

1,  2.  The  issues  made  by  the  pleadings  in 
this  case  were  submitted  to  the  jury  in  ques- 
tions. While  the  evidence  was  conflicting, 
there  was  sufficient  evidence  to  authoritt 
the  jury  to  determine  the  issues  In  favor  of 
the  contentions  of  the  plaintiff.  The  facts, 
as  above  stated,  are  substantially  alleged  in 
the  plaintiff's  petition.  The  partnership  hav- 
ing assigned  the  notes  and  accounts  to  tlK 
bank  for  the  purpose  of  paying  its  own 
debts,  the  bank  had  the  right  to  use  the  as- 
sets so  deposited  for  the  purpose  for  which 
they  were  deposited,  and  no  other.  When 
the  amount  realized  from  such  assets  was 
sufficient  to  pay  off  and  discharge  the  part- 
nership indebtedness,  the  surplus  remaining 
in  the  hands  of  the  bank  still  remained  asr 
sets  of  the  firm,  and  were  subject  to  be 
treated  as  firm  assets,  both  by  the  creditors 
and  the  members  of  the  firm.  The  interest 
of  each  Individual  partner  in  such  assets 
was  dependent  upon  the  final  winding  up  of 
the  partnership  affairs,  and  no  creditor  of 
an  individual  member  had  the  right  to  pro- 
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ceed  against  such  fand,  or  any  part  thereof, 
as  the  property  of  an  individual  member, 
until  the  rights  of  the  other  members  had 
been  adjusted,  and  a  final  settlement  had 
been  made.  The  plaintiff  not  objecting  to 
the  appropriation  by  the  bank  of  his  interest 
in  the  surplus,  it  was  properly  adjudged 
that  that  should  be  paid  on  his  IndlTidual 
debt;  but  as  the  interest  of  his  partner  was 
dependent  upon  a  settlement  between  them, 
and  as  the  Jury  found  that  upon  a  settle- 
ment this  partner  would  be  indebted  to  the 
plaintiff  an  amount  more  than  the  apparent 
interest  of  the  partner  in  the  surplus,  the 
bank's  application  of  this  part  of  the  sur- 
plus to  the  payment  of  the  other  partner's 
individual  debt  was  a  misappropriation  of 
the  assets  as  against  the  plaintiff.  This  ap- 
propriation having  been  made  without  the 
consent  of  the  plaintiff,  under  the  facts  as 
found  by  the  jury,  no  other  decree  than  the 
one  rendered  could  properly  have  been  made 
in  the  case.  Hoskins  v.  Johnson,  24  Ga. 
625;  Harlow  v.  Rosser,  28  Qa.  219;  Wise  v. 
Copley,  36  Ga.  608;  Willis  v.  Henderson,  43 
Ga.  826. 

3.  The  Judgment  on  the  verdict  was  en- 
tered on  November  20,  1896.  The  motion 
for  a  new  trial  was  overruled  on  May  20, 
1896.  The  bill  of  exceptions  was  certified 
on  June  16,  1806.  As  no  exceptions  pen- 
dente lite  were  filed,  and  as  the  biU  of  ex- 
ceptions assigning  error  on  the  entering  of 
the  Judgmoit  was  manifestly  not  sued  out 
in  due  time,  this  assignment  of  error  cannot 
be  considered.  Van  Felt  v.  Association,  87 
Ga.  370, 13  8.  B.  674;  Lester  v.  Railway  Co., 
00  Ga.  802,  17  a  E.  113;  Comiff  v.  Ck>ok,  96 
da.  61,  22  S.  B.  47.    Judgment  afitomed. 


(iQl  Oa.  lj62) 

EVANS  V.  OOLBMAN  et  al. 

09upretne  Court  of  Georgia.     May  19,  1897.) 

Fbaudulbnt  Convbtakoeb— Instbuotionb— Mobt- 

QAOBS— Ratification  —  Rights  of 

Third  Pbrsohs. 

1.  In  the  trial  of  an  action  by  a  creditor  to 
set  aside  and  cancel  a  fraudulent  conveyance, 
it  was  inaccurate,  and  therefore  erroneous,  to 
charge  that  if  the  debtor  made  the  conveyance 
with  intention  to  "delay,  hinder,  and  defraud" 
his  creditors,  it  would  be  void.  Hie  acts  void- 
ing the  conveyance  should  have  been  stated  dis- 
junctively. Statine  them  conjunctively  im- 
posed upon  the  creditor  a  greater  burden  than 
the  law  does. 

2.  Ratification  generally  relates  back  to  the 
act  ratified.  But  where  a  mortgage  is  executed 
by  a  debtor  to  a  creditor,  and  not  delivered  to 
the  latter,  but  to  the  clerk  for  registration,  and 
after  it  is  recorded  the  creditor  accepts  and 
thus  ratifies  it,  judgment  liens  obtained  after 
the  delivery  to  the  clerk,  but  before  the  ratifi- 
elation  by  the  creditor,  take  precedence  of  the 
mortgage. 

(Syllabus  hy  the  Oonrt) 

Krror  from  superior  court,  Hancock  comity; 
JTolm  0.  Hart,  Judge. 

Salt  by  Samuel  Bvans  against  Ddla  and 
JTolm  Gourson,  William  L.  Goleman,  and  oth- 


ers, for  equitable  relief.    From  a  Judgment  for 
defendants,  plahitiff  brings  error.    Reversed. 

The  foUowhig  is  the  official  report: 
Samuel  Evans  brought  his  petition  against 
Delia  0.  Gourson  and  her  husband,  John  M. 
Gourson,  and  her  father,  W.  L.  Goleman,  and 
H.  J.  Quinn  and  Sibley,  Nixon  &  Go.,  alleging 
as  follows:  On  August  18»  1893,  plaintiff  ob- 
tained judgment  against  2irs.  Gourson  for  ^,- 
622.28  principal,  $226.74  interest,  and  costs. 
When  he  received  her  notes  in  the  suit  on 
which  the  judgment  was  obtained,  and  upon 
which  tbe  suit  was  brought,  she  had  sufficient 
property  to  pay  his  daim,  which  was  liable  for 
the  debt,  and  to  levy  under  his  fi.  fa.  Besides 
other  property,  she  owned  a  house  and  lot 
near  Devereaux,  where  she  resided  and  still 
resides,  which  is  worth  $3,000,  and  was  reap 
sonably  worth  that  sum  at  any  time  within 
the  last  three  years,  if  fairly  and  publicly  sold. 
Prior  to  his  suit,  Sibley,  Nixon  &  Go.  had  ob- 
tained judgment  against  Mrs.  Gourson  for 
$774.  While  their  suit  against  her  was  pend- 
ing, and  before  either  of  the  Judgments  were 
rendered,  her  husband,  bi  her  name,  gave  to 
Goleman  a  mortgage  on  the  house  and  lot,  pur- 
porting to  be  for  $1,000,  but  really  for  little 
or  no  consideration  exc^t  as  hereafter  al- 
leged. About  the  same  time  she  made  or  pre- 
tended to  make  to  R.  L.  Gourson,  her  hus- 
band's brother,  another  mortgage  on  the  house 
and  lot  for  $700,  and  still  anoth^  to  Quinn 
upon  her  other  lands  tot  $1,000.  None  of  said 
mortgages  were  ever  really  signed,  sealed,  and 
delivered  to  the  mortgagees;  but  John  M. 
Gourson  signed  her  name  thereto,  and  caused 
them  to  be  recorded,  to  deter  her  creditors 
from  levylDg  on  the  land,  and,  in  the  event  of 
levy,  to  enable  some  one  for  her  to  buy  the 
property  at  less  than  its  value.  In  1893  the 
fi.  fa.  of  Sibley,  Nixon  &  Co.  was  levied  on 
said  house  and  lot,  and  the  same,  after  legal 
advertisement,  was  sold  on  the  first  Tuesday 
in  March,  1893,  to  Goleman  for  $200,  he  hav- 
ing caused  to  be  made  at  the  sale  the  announce- 
ment that  said  sale  was  made  subject  to  hit 
mortgage,  and  John  M.  Gourson,  or  some  one 
for  him,  announced  that  it  was  subject  to  tlM 
mortgage  of  R.  L.  Gourson;  both  of  the  mort 
gages  being  prior  in  date  to  the  Judgment  of 
Sibley,  Nixon  &  Go.  At  this  time  variouf 
creditors  of  Mrs.  Gourson  hdd  justice  court  fi. 
fas.  against  her,  which  were  liens  on  the  prop- 
erty  prior  to  the  judgment  of  Sibley,  Nixon  A 
Go.,  and  which  were  paid  out  of  said  sum  bid 
at  the  sale;  leaving  nothing  but  cost  paid  on 
the  last-named  judgment  Gn  November  9^ 
1803,  plaintiff  caused  his  fi.  fa.  to  be  levied  on 
the  lands  mortgaged  to  Quinn  (being  10f 
acres,  described),  and  after  legal  advertise- 
ment the  same  were  sold  by  the  sheriff,  and 
brought  $574,  which,  after  paying  costs  and 
fees,  was  credited  on  the  ii.  fa.  of  Sibley,  Nix 
on  &  Go.  Plaintiff  charges  that  Goleman  and 
John  M.  Gourson  have  damaged  him  $574  by 
preventing  the  sale  of  the  bouse  and  lot  for  its 
value,  by  said  announcement  at  the  first  sale, 
and  by  the   making  and   recording  of  sa'd 
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mortgagei.    He  prays  that  ttie  deed  from  the 
sheriff  to  Ck)leiiifm,  as  well  as  the  mortgages, 
may  be  canceled  as  fraudulent  ahd  void,  and 
that  upon  iMiyment  by  plaintiff  to  Coleman  of 
$200,  which  U  hereby  tendered,  a  resale  of  the 
house  and  lot  be  decreed,  in  payment  of  his 
execution.    Ck>leman  answered,  denying  that 
the  mortgage  to  him  was  for  little  or  no  con- 
sideration, and  dainUag  that  the  consideration 
was  to  secure  him  a  debt  for  $1,009,  which 
was  actually  and  bona  fide  due  to  him  by  Idrs. 
Oourson  at  the  time  of  the  execution  of  the 
mortgage.    He  further  denied  that  the  mort- 
gage to  him  was  neyer  delivered*  and  alleged 
that  it  was  executed  and  handed  to  the  clerk 
for  record  by  Mrs.  Gourson,  and  notice  given 
to  him  of  the  fact,  when  he  accepted  the  same, 
and  ratified  all  that  had  been  done  in  reference 
to  its  execution  and  record.    He  denied  that 
the  purpose  of  the  mortgage  was  to  deter  cred- 
itors from  suing  their  claims  and  levying  on 
the  land,  or  to  make  her  convey  the  property 
for  less  than  its  value.    He  admitted  the  levy 
and  sale  under  the  fi.  fa.  of  Sibley,  Nixon  & 
Co.,  and  the  irm icing  of  the  annoimcement  at 
the  sale  as  alleged.    The  $200  which  he  paid, 
added  to  the  sum  secured  by  the  two  mort- 
gages, was  a  fair  price  for  the  property.   His 
only  purpose  in  buying  the  same  was  to  save 
the  debt  due  him  by  Mrs.  Oourson.    The  mort- 
gage was  accepted,  and  notice  of  the  same 
given  at  the  sale,  in  the  utmost  good  faith. 
He  denied  that  he  had  practiced  a  fraud  on 
any  one,  or  that  he  was  in  any  combination, 
plan,  or  scheme  to  act  so  as  to  prevent  the 
property  from  bringing  its  fair  value  at  the 
sale.    Mrs.  Gourson  answered,  admitting  the 
indebtedness  to  plaintiff,  and  her  ownership 
of  enough  property,  at  the  time  the  debt  was 
made  and  the  Judgment  rendered  thereon,  to 
have  been  amply  sufllclent  to  have  paid  it.  If 
she  had  not  owed  other  people.    The  house 
and  lot  in  Devereaux  have  never  been  worth 
$3»000  at  any  time  within  three  years.    Said 
estimate  is  very  extravagant    The  mortga- 
ges referred  to  were  executed  in  good  faith, 
and  founded  upon  a  valid  and  perfect  consid- 
eration.   At  various  times  she  had  procured 
money,  merchandise,  and  other  goods  of  value 
from  her  father,  and  owed-  him  an  account  for 
rent,  in  all,  amounUng  to  at  least  $1,000.    As 
she  had  been  paid  off  by  him  her  proportion  of 
what  he  could  give  her  as  a  present,  these 
matters,  hy  special  understanding,  stood  on  the 
footing  of  a  valid  debt  by  her  to  him.    It  was 
so  understood  by  them  both,  and  it  was  fur- 
ther agreed  that  she  would  execute  proper  se- 
curity to  hUn  therefor.    He  had  asked  for 
snch  security  prior  to  the  execution  of  the 
mortgages,  and  the  debts  due  by  her  to  him 
were  prior  to  any  Judgment  against  her,  and, 
so  far  as  her  memory  serves  her,  were  prior 
to  any  transaction  with  plaintiff.    The  mort- 
gage to  her  father  was  signed,  sealed,  and  de^ 
livered  by  her  to  him,  and  by  him  accepted  as 
given  by  her,  as  a  security  for  the  debt  in 
the  terms  of  the  former  agreement,  and  in 
perfect  good  faith  on  the  part  of  both  of 


them,  and'  not  with  any  fraodnleiit  pupoM 
or  any  fraudulent  combination.  fiOie  was  la- 
debted  to  B.  L.  Ooleman,  and  likewise  se- 
cured him  Igy  mortgage*  whidi  was  delivered 
to  him  for  record.  She  denies  any  collu- 
sion or  conspiracy  with  him  or  (Meman  by 
having  an  announcement  made  at  the  time 
of  the  sale  of  the  existence  of  said  mortgages, 
but. said  ^announcement  was  authorised  by 
the  existing  facts.  The  $200,  added  to  the 
principal  and  Interest  4ue  by  her  to  her  fa- 
ther and  to  B.  L.  €k>leman,  was  a  fair  price 
for  the  property.  She  has  In  no  way  dam- 
aged plaintiff,  bat,  after  all  Jier  pn^erty  was 
brought  to  sale  under  the  various  execu- 
tions against  her,  there  was  not  enoui^  to 
pay  what  she  owed.  The  answer  of  John 
M.  Courson  was  to  the  like  effect 

The  verdict  was  in  favor  of  defendants, 
and  plaintlfTs  motion  for  a  new  trial  was 
overruled.    The  motion  alleges  that  the  ver- 
dict is  contrary  to  law  and  evidence,  and 
especially  in  that  it  makes  the  mortgage  of 
Coleman  a  prior  lien  to  the  judgment  of 
Sibley,  Nixon  &  Oo.,  when  that  Judgment 
was  rendered  and  recorded,  and  Coleman 
had  notice  of  it  befot^  he  received  the  mort- 
gage or  knew  of  its  existence.    The  notice 
further  alleges  that  the  court  erred  in  re> 
fusing  to  give  the  following  charges  as  re- 
quested;    ''Delivery  of  the  mortgage  to  the 
clerk  for  record  was  not  delivery  to  the 
mortgagee,  unless  the  derk  was  the  agent 
of  the  mortgagee  to  receive  it;   and,  if  the 
Jury   believe   from  the  evidence  that  the 
mortgagee  received  it  afterwards,  this  deliv- 
ery, if  it  was  delivered,  does  not  relate  back 
to  the  date  of  signing.    If  this  transaction 
was   consummated   with   intent   to   wrong 
creditors  dealing  with  the  debtor,  and  did 
hurt  them,  it  was  fraudulent    Where  fraud 
is  charged,  the  Jury  may  consider  the  rela- 
tion  of  the  parties,  and,   as  evidence   of 
fraud,  the  mortgage  of  all  of  her  property; 
and  to  do  so  in  an  unusual  manner  is  a 
badge  of  fraud.     If  these  defendants  f^ 
to  produce  testimony  to  explain  the  transac- 
tion, when  the  bona  fides  of  the  transaction 
is  in  issue,  It  Is  a  badge  of  fraud."     Also, 
that  the  court  erred  in  charging:    ^If  you 
believe  from  the  evidence  that  the  making 
of  the  mortgage  to  Coleman  by  Mrs.  Cour- 
son was  intended  to  delay,  hinder,  and  de- 
fraud the  creditors  of  Mrs.  Courson,  then 
you  should   find   for  the  plaintiff."     In   a 
note  to  the  grounds  of  the  motion  the  Judge 
certifies  that,   while  the  last  two   of    the 
charges  requested  were  not  given  in  the  lan- 
guage requested,  the  question  of  fraud  was 
fully  submitted  to  the  Jury. 

On  the  trial,  H.  J.  Quinn  testified  that  in 
the  spring  of  1892  he  worked  for  Dr.  John 
Courson,  and  on  the  day  the  mortgage  to 
Coleman  was  signed  he  also  witnessed  one 
to  R.  L.  Courson.  Dr.  Courson  gave  him 
the  mortgages  to  be  recorded.  They  were 
then  taken  back  to  Dr.  Courson.  The  next 
day  he  came  back  to  town,  by  Dr.  Coorson'a 
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direction,  snd  offered  the  Coleman  mort- 
gage to  the  mortgagee,  wbo  read  it  and 
handed  It  back  to  witness,  and  said  he  did 
not  want  It;  that  Dr.  Couraon  and  hla  wtfe 
did  not  owe  him  anything.  Wltneaa-took 
the  mortgage  back  to  Dr.  Oonrson,  and  ney- 
er  said  anything  more  of  It;  nor  did  he 
erer  see  the  R.  L.  Conrson  mortgage  after 
the  day  it  was  recorded  and  he  returned  it  to 
Dr.  Gourson.  The  house  and  lot  were  worth 
f  2,000  when  sold  by  the  aherilf  to  Coleman. 
R.  H.  Lewis  testified  that  when  he  took  judg- 
ment in  fator  of  Sibley,  Kixon  &  Co.  against 
Mrs.  Courson,  the  clerk  told  him  of  Dr. 
Conrson  harlng  had  the  mortgage  recorded. 
On  the  next  day  he  saw  Coleman,  and  com- 
plained of  the  way  Courson  had  acted  (re- 
ferring to  the  mortgages).  Coleman  denied 
having  the  mortgage,  and  witness  went 
with  him  to  the  clerk  tx>  see  It  After  see- 
ing It,  Coleman  remarked  that  he  reckoned 
the  mortgage  was  to  his  son  William.  Hiey 
went  back,  and  the  clerk  read  It,  "William 
L.  Coleman,  Sr.''  Judge  Coleman  then  said 
that  he  was  tired  of  the  doctor  using  his 
name  that  way.  The  testimony  of  this  wit- 
ness supported  the  petition  as  to  what  the 
house  brought  at  the  sale  of  the  property, 
and  the  application  of  the  proceeds  to  the 
executions  therein  stated.  Qulnn  had  told 
him  that  there  was  no  consideration  for  his 
mortgage.  The  clerk  testified  in  part  cor- 
roboration of  Lewis,  and,  further,  that  he 
asked  Judge  Coleman  If  he  wanted  to  pay 
for  the  record  of  his  mortgage,  and  he  did 
not  pay  for  It  Coleman  testified  that  he 
took  the  mortgage  to  secure  debts  his  daugh- 
ter owed  him.  Part  was  for  accounts  at 
the  store;  some  was  money,  Including  (200 
put  in  one  of  the  places  when  it  was  sold 
to  Dr.  Courson;  and  part  was  for  rent  of 
another  place  at  $160  a  year.  The  amount 
of  his  bid,  and  the  amount  of  his  own  mort- 
gage and  of  the  R.  L.  Courson  mortgage, 
made  a  fair  price  for  the  place.  The  rent 
was  three  years'  rent  of  one  place  at  $160 
a  year.  He  had  no  account  of  charges 
against  Mrs.  Courson,  except  that  made  out 
and  given  to  his  counsel,  which  had  been 
lost,  except  some  accounts  at  the  store.  He 
had  no  book  of  original  entries  with  these 
charges  In  it  The  rent  was  for  three  years 
before  the  mortgage  was  taken.  Was  not 
certain  what  years  they  were,  but  that  the 
taking  of  the  mortgage  was  an  honest  trans- 
action. The  amount  and  more  was  due  him 
by  Mrs.  Courson.  He  had  given  her  all  he 
could,  in  justice  to  his  other  children.  Had 
given  them  $2,000  each,  and  some  more  than 
that  The  note  for  $200  was  paid  at  banlc 
Some  of  the  accounts  included  In  the  mort- 
gage were  made  in  1889  and  1880,  but  all  be- 
fore 1892.  Mrs.  Courson  testified  that  about 
April,  1892,  she  gave  her  father  the  note  and 
mortgage,— the  consideration  being  part  cash, 
and  part  supplies  furnished  her,— and  no  part 
of  it  had  been  paid.  She  had  not  seen  the 
mortgage  since  executing  it,  and  her  father 


had  said  nothing  to  her  about  It  The  Indeibt- 
edness  was  created  at  different  times.  Dates 
were  not  remembered.  She  declined  to  an- 
swer as  to  consideration,  etc,  of  other  mort- 
gages. She  did  not  luiow  what  became  of 
the  account  or  who  put  the  mortgage  on  rec- 
ord, or  whether  her  father  refused  to  receive 
tt 

J.  A  Harley,  for  plaintiff  in  error.  Frank 
L.  Little  and  Jas.  Whitehead,  for  defendants 
In  error. 

SIMMONS,  C.  J.  The  official  report  states 
In  substance  the  pleadings  and  the  evidence. 
It  wUl  there  be  seen  that  Evans  filed  his  eq- 
uitable petition  against  Mrs.  Courson,  her  hus- 
band (John  M.  Courson),  her  father  (W.  L. 
Coleman),  and  othera  mentioned  therein,  to 
set  aside  certain  mortgages  executed  by  Mrs. 
Courson  to  her  father  and  to  others,  upon 
the  ground  that  they  were  given  for  the  pur- 
pose of  delaying  or  defrauding  her  creditors. 
He  also.  In  the  same  petition,  claimed  dam- 
ages against  Coleman  and  John  M.  Courson 
for  recording  the  mortgages  alleged  to  be 
fraudulent  and  for  giving  notice  thereof  at  a 
sale  of  the  mortgaged  property  held  under  an 
execution  against  Mrs.  Courson  in  favor  of 
Sibley,  Nixon  &  Co.,  whldi  notice  prevented 
the  property's  bringing  its  fuU  value  at  the 
sale.  Bvans  claimed  in  his  petition  that,  the 
mortgages  being  fraudulent  and  void,  notice 
of  them  given  at  the  sale  prevented  others 
from  bidding,  and  enabled  Coleman,  the  hold- 
er of  one  of  the  mortgages,  to  buy  the  prop- 
erty for  $200,  when  It  was  worth  much  more 
than  that  sum.  The  $200  was  applied  to 
some  Justice's  court  fl.  fas.,  and  therefore 
Sibley,  Nixon  &  Co.  did  not  realize  anything 
from  the  sale.  Afterwards  Evans  obtained 
his  Judgment  and  had  It  levied  upon  other 
property  of  Mrs.  Courson;  but  the  proceeds 
of  the  sale  had  to  be  applied  to  the  Judgment 
of  Sibley,  Nixon  &  Co.,  Which  was  older  than 
his,  whereas,  If  the  notice  of  the  fraudulent 
mortgages  had  not  be^i  given,  the  Judgment 
of  Sibley,  Nixon  &  Co.  would  have  been  sat- 
isfied out  of  the  proceeds  of  the  first  sale,  and 
his  (Evans*)  Junior  Judgment  would  have  tak- 
en the  proceeds  of  the  last  sale. 

1.  The  trial  Judge,  in  instructing  the  Jury 
as  to  what  acts  were  sufficient  to  set  aside 
and  invalidate  conveyances,  charged  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
the  making  of  the  mortgage  to  Coleman  by 
Blrs.  Courson  was  intended  to  delay,  hinder, 
and  defraud  the  creditors  of  Mrs.  Courson. 
then  you  should  find  for  the  plaintiff."  The 
Jury  having  returned  a  verdict  against  the 
plaintiff,  the  latter  excepted  to  this  charge, 
and  made  it  one  of  the  grounds  of  his  motion 
for  a  new  triaL  We  think  the  exception  Is 
well  taken.  The  second  paragraph  of  section 
2095  of  the  Civil  Code  dedares,  in  substance, 
that  every  conveyance  had  or  made  with  In- 
tention to  delay  or  defraud  creditors,  and 
such  intention  known  to  the  party  taking, 
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Shan  be  Told.  Under  this  section  a  conyey- 
•aoe  made  by  a  debtor  to  another,  with  the 
Intention  to  delay  his  creditors,  is  void.  So, 
If  it  be  made  with  intention  to  defraud  his 
creditors,  it  is  roid.  If  the  plaintiff  who 
seeks  to  set  aside  a  conveyance  on  this  gronnd 
proTes  that  It  was  made  either  to  delay  or  to 
defrand  creditors,  it  Is  suffld^it  The  Jury 
would  be  authorized  to  set  asld^  the  convey- 
ance upon  satisfactory  proof  of  either.  It  is 
not  necessary  that  the  plaintiff  prove  inten- 
tion both  to  delay  and  to  defraud.  The  trial 
judge  by  his  charge  put  upon  the  plaintiff  a 
greater  burden  than  Is  done  by  our  statute. 
The  jury  might  have  believed  from  the  evi- 
dence that  the  conveyance  was  made  with 
the  intention  to  delay  creditors,  and  yet,  un- 
der the  charge  as  given,  could  not  find  the 
conveyance  fraudulent  and  void  unless  the 
evidence  had  authorized  them  to  find  that  it 
was  made  with  the  intention  to  both  delay 
and  defraud  creditors.  We  think,  therefore, 
that  the  court  erred  in  the  charge  excepted  to. 
2.  The  evidence  for  the  plaintiff  shows  that 
on  the  day  Sibley,  Nixon  &  Ck>.  obtained  their 
judgment  against  Mrs.  Ck>urson,  and  after  the 
judgment  was  rendered,  their  attorney  visited 
the  clerk's  office  for  the  purpose  of  ascertain- 
ing whether  there  were  prior  liens  against 
her.  He  found  in  the  office  a  mortgage  ex- 
ecuted by  Mrs.  Oourson  to  her  father,  Mr. 
Ck)leman,  which  had  been  recorded.  The  at- 
torney saw  Ck>leman  the  next  day,  and  in- 
quired about  the  mortgage,  and  Coleman  told 
him  that  he  knew  nothing  of  it  It  appears 
further  from  the  evidence  that  the  mortgage 
to  Coleman  had  not  been  delivered  to  him  by 
the  mortgagor  at  that  time,  but  had  been 
sent,  through  an  agent  of  the  mort^gor,  to 
the  derk  for  record.  On  this  state  of  facts 
the  plaintiff  requested  the  court  (in  writing), 
in  substance,  to  charge  that  where  a  mort- 
gage is  executed  by  a  debtor  to  a  creditor, 
and  not  delivered  to  him,  but  sent  by  the 
mortgagor  to  the  clerk  for  registration,  and 
after  it  Is  recorded  the  creditor  accepts  it, 
and  thereby  ratifies  it,  Judgment  liens  obtain- 
ed by  other  creditors  after  the  delivery  to  the 
derk,  but  before  ratification  by  the  creditor, 
take  precedence  of  the  mortgage.  The  court 
refused  this  request,  and  the  plaintiff  excepted 
to  this  refusal,  and  assigns  it  as  error.  Un- 
der the  facts  as  dlsdosed  by  the  record,  the 
court  should  have  charged  the  jury  as  request- 
ed. If  the  jury  believed  that  Mrs.  Courson 
executed  this  mortgage  to  her  father,  Mr. 
Coleman,  and  sent  it  to  the  derk  for  registra- 
tion, that  it  was  recorded,  and  that  Coleman 
knew  nothing  of  the  mortgage  until  after  its 
record,  then  any  Judgment  obtained  against 
Mrs.  Courson  by  another  creditor  after  the 
record  of  the  mortgage,  but  before  its  ac- 
ceptance by  Coleman,  had  a  lien  against  her 
property  prior  to  the  lien  of  the  mortgage. 
Ratification  generally  relates  back  to  the  act 
ratified.  So,  if  a  bona  fide  mortgage  is  ex- 
ecuted without  the  knowledge  of  the  mort- 
gagee, who,  however,  subsequently  ratifies  It, 


this  ratification  generally  relates  back  to  the 
execution  of  the  mortgage;  but  if,  betweai 
the  execution  of  the  mortgage  and  the  ratifi- 
eation  thereof,  other  creditors  obtain  Judg- 
ments against  the  mortgagor,  the  liens  of 
these  judgments  will  take  preoedoioe  of  the 
mortgage  lien.  To  all  conveyances  rdating 
to  real  property,  delivery  and  acceptance  are 
necessary  and  essential.  There  can  be  no 
valid  conveyance  without  delivery  and  ac- 
ceptance. In  discussing  this  subject,  Mr. 
Justice  Davis,  in  the  case  of  Parmelee  v. 
Simpson,  5  Wall.  81,  says  (page  8Q:  "But  it 
Is  said  that  he  could  ratify  the  acts  of  Bovey 
and  the  register.  This  is  true,  but  he  did 
not  do  this  until  after  the  execution  and  reg- 
istration of  the  mortgage,  and  this  ratifica- 
tion cannot  relate  back  so  as  to  cut  ont  the 
mortgage.  Simpson  acquired  no  titie  until 
after  the  rights  of  the  mortgagee  had  ac- 
crued, and  he  holds  it  incumbered  with  the 
lien  of  the  mortgage."  Mr.  Devlin,  In  his 
work  on  Deeds  (volume  1,  |  291),  says:  "Sub- 
sequent assent  of  the  grantee  does  not  op- 
erate, by  relation,  to  pass  the  titie  as  of  the 
time  of  delivery,  against  creditors  of  the 
grantors  whose  rights  have  attached  prior 
to  the  time  the  grantee  manifested  his  as- 
sent" In  the  case  of  Hibberd  v.  Smith,  67 
CaL  547,  4  Pac  478,  and  8  Pac  46,  It  was 
held:  "Where  a  deed  is  delivered  to  a  third 
person  for  the  use  of  the  grantee,  but  with- 
out his  knowledge  or  assent,  his  subsequent 
assent  will  not  defeat  the  lien  of  an  inter- 
vening judgment  against  the  grantor.**  See, 
also,  Clark  v.  Bank,  13  C.  C.  A.  545,  66  Fed. 
404-408.    Judgment  reversed. 


(lfllGa.ttf) 
HOWARD  Gt  al.  v.  HOWARD  et  aL 
(Supreme  Court  of  Oeorgia.     May  20,  1887.) 
Advancshektb— BVIDBNCa. 

1.  A  conveyance  of  land  by  a  father  to  a  son, 
purporting  to  have  been  made  in  consideration 
of  love  and  affection,  will,  in  the  absence  of 

Eroof  to  the  contrary,  be  presumed  to  have  been 
itended  as  an  advancement 

2.  Loose  declarations,  made  by  a  person  short- 
ly before  his  death,  and  evldentiy  referring  to 
property  which  he  then  owned,  in  the  coarse 
of  which  he  stated  how,  as  between  his  wife 
and  his  two  sons,  he  ''wanted'*  his  lands  to  go 
after  his  death,  and  his  reasons  for  so  desirlDg. 
are  not  admissible  in  determining  whether  or 
not  a  conveyance  of  land,  made  years  before  to 
the  two  sons  jointly,  was  or  was  not  Intended 
as  an  advancement. 

8.  There  was  sufQcient  evidence  to  warrant 
the  verdict,  and  no  error  in  denying  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Putnam  countr; 
John  C.  Hart,  Judge. 

Petition  by  Hunt,  as  administrator  of  Ha- 
ron  J.  Howard,  deceased,  to  determine  wheth- 
er a  certain  conveyance  to  John  T.  Howard 
and  others  was,  as  claimed  by  them,  an  ab- 
solute gift,  or  an  advancement,  as  alleged  by 
Mary  M.  Howard,  widow.  Judgment  for  the 
widow.     From  an  order  denying  a  motion  for 
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a  new  trial,  John  T.  Howard  and  another 
hrlni:  error.    Affirmed. 

Job.  8.  Turner,  for  plaintiffB  In  error.  W. 
B.  Wingfleld  and  W.  F.  &  H.  A.  Jenkins,  for 
defendant  in  ^rror. 

COBB,  J.  Hunt,  aa  administrator  of  Ha- 
ron  J.  Howard,  filed  his  petition,  alleging  that 
his  intestate  had  died  leaving  an  estate  con- 
sisting of  certain  personal  property  and  400 
acres  of  land;  that  the  heirs  of  the  Intestate 
were  his  widow,  Mary  M.  Howard,  and  hia 
two  sons,  John  T.  and  Alexander  H  Howard; 
that  petitioner  was  informed  that  deceased 
had  given  to  his  two  sons  certain  land,  to 
which  they  held  deeds,  and  that  the  widow 
contended  It  was  an  advancement,  and  should 
be  accounted  for  as  a  part  of  their  distribu- 
tive shares  in  the  estate;  that  petitioner  de- 
sh«d  the  judgment  of  the  court  for  his  pro- 
tection, and  he  prayed  that  the  heirs  at  law 
be  required  to  interplead  as  to  the  matter  in 
dispute  between  them.  Mrs.  Howard,  in  her 
answer,  alleged  that  her  husband  made  an 
advancement  of  258  acres  of  land  to  the  two 
sons,  and  that  the  same  was  intended  to  t>e 
a  charge  against  them  in  the  distribution  of 
his  estate.  John  T.  and  Alexander  H.  How- 
ard alleged  in  their  answer  that,  while  such 
conveyance  was  made,  it  was  based  on  mere 
love  and  aifectlon,  was  not  made  as  an  ad- 
vancement, and  was  not  intended  by  the  in- 
testate to  be  a  charge  against  them,  but  was 
an  absolute  gift;  and,  even  if  it  was  true,  as 
alleged  by  Mrs.  Howard,  that  the  land  was 
an  advancement,  and  must  be  accounted  for 
as  8uch«  the  value  of  such  advancement  at 
the  t^me  it  was  made  was  nothing,  because 
at  that  time  there  was  pending  against  the 
intestate,  as  surety,  a  suit,  which  resulted  In 
a  Judgment,  which  was  enforced  against  the 
land,  and,  being  a  valid  lien  thereon,  was  aet- 
tied  by  them  at  a  sum  far  greater  than  the 
value  of  the  land.  A  verdict  was  returned 
that  John  T.  and  Alexander  H.  Howard  were 
each  chargeable  with  the  sum  of  $516  as  an 
advancement  on  account  of  said  land,  and, 
their  motion  for  a  new  trial  being  overruled, 
they  excepted. 

1.  As  there  was  evidence  that  Harott  J. 
Howard  delivered  to  his  two  sons  a  deed  of 
gift  to  the  land  In  controversy,  there  was  a 
presumption  that  he  Intended  it  as  an  ad- 
vancement, there  being  no  proof  showing  a 
contrary  intention.  Phillips  v.  Ghappell,  16 
Ga.  16;  Brown  v.  Burke,  22  Ga.  674;  Holll- 
day  V.  Wingfleld,  69  Ga.  206;  Oiv.  Code,  U 
3474,  &47a 

2.  In  order  to  prove  that  the  deed  was  not 
intended  by  the  intestate  as  an  advancement, 
evidence  was  offered  to  the  effect  that  the  In- 
testate, shortly  before  his  death,  had  said 
that  he  wanted  his  two  sons  to  have  certain 
tracts  of  land,  and  his  widow  a  certain  other 
tract  (the  portion  to  go  to  John  T.  Howard 
being  the  largest  tract,  and  of  greater  value 
than  the  othec  tracts),  because  he  had  done 


more  for  his  son  Alexander  H.  than  he  had 
done  for  his  son  John  T.,  and  that  he  already 
owed  John  money,  which  he  had  never  been 
able  to  pay.  These  declarations,  made  by  a 
sick  man  a  few  months  before  his  death,  and 
evidently  referring  to  property  which  he  then 
owned,  could  not  possibly  throw  any  light  up- 
on the  question  as  to  what  was  his  intention 
when  he  made  and  delivered  the  deed  to  his 
sons  many  years  before  the  time  of  this  con- 
versation. The  court  properly  refused  to 
admit  this  evidence. 

8.  While  the  evidence  was  conflicting  as  to 
the  value  of  the  land,  there  was  sufficient  evi- 
dence to  authorise  the  jury  to  find  that  the 
land  was  to  be  accounted  for  as  an  advance- 
ment, and  to  fix  the  value  at  the  amount  stat- 
ed in  the  verdict    Judgment  affirmed. 


aoi  Qa.  231) 
ANSLBY  V.  HOOPER,  Sol.  Gen. 
(Supreme  Court  of  Georgia.     May  21,  1897.) 
Solicitor  Obnbral— Dunas. 
The  act  approved  October  22,  1887,  by  Its 
terms  recognized  the  right  of  the  solicitor  gen- 
eral to  prosecute  in  the  county  court  of  Sumter 
county  cases  transferred  to  that  court  by  the 
superior   court  of  that   county,   and    directed 
how  that  oflQcer  should  dispose  of  fines,  for- 
feitures, and  costs  arising  therefrom:   and  un- 
der the  provisions  of  that  act  the  solicitor  gen- 
eral of  the  Southwestern  circuit  has  authority 
to  appear  and  prosecute  in  such  county  court 
all  cases  which  have  been  or  may  be  trans- 
ferred from  the  superior  court.     Accordincrly 
there  was  no  error  committed  by  the  court  be- 
low in  refusing  to  grant  the  injunction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  J.  A.  Ausley,  Jr.,  against  F.  A. 
Hooper,  solicitor  general  of  the  Southwestern 
circuit,  to  restrain  him  from  prosecuting 
transferred  cases  in  the  county  court  of  Sum- 
ter county.  An  injunction  was  denied,  and 
plaintiff  brings  error.    Affirmed. 

J.  H.  Lumpkin,  L.  J.  Blalock,  and  J.  A. 
Ansley,  for  plaintiff  in  error.  Allen  Foot  and 
W.  F.  Clarke,  for  defendant  in  error. 

LITTLB,  J.  The  only  question  made  In 
this  case  for  determination  is  whether  the 
solicitor  general  of  the  Southwestern  circuit 
has  the  right  to  appear  in  the  county  court 
of  Sumter  county,  and  prosecute  in  that  court 
cases  transferred  from  the  superior  court,  and 
receive  the  fees  allowed  for  such  prosecu- 
tions, or  whether  that  right  is  vested  solely 
in  the  solicitor  of  the  county  court  The 
solution  of  the  question  depends  alone  on 
the  construction  of  our  statutes.  Under  the 
act  approved  January  19,  1872  (Acts  1871-72, 
p.  288),  which  created  and  established  coun- 
ty courts,  no  solicitor  was  provided  for,  and 
in  consequence  the  judge  himself  was  au* 
thorlzed  to  examine  witnesses,  etc;  and  un- 
der that  act  it  was  held  that,  where  misde- 
meanors were  transferred  from  the  superior 
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court  to  Um  oovniy  court,  all  fMs  and  tor- 

feitures  collected,  hy  virtue  of  the  soitenceB 
or  judgments  of  the  county  Judge  should, 
after  deducting  therefrom  the  costs  of  the 
officers  of  the  superior  court*,  be  paid  oyer 
to  the  county  treasurer.  In  re  Speer,  54  Ga. 
40.  It  was  further  held,  with  reference  to 
th^  proyision  of  this  act,  as  amended  by  the 
act  of  August  24,  1872  (Acts  1872,  p.  4%, 
on  an  application  for  mandamus  by  the 
solicitor  of  the  county  court  of  Clark  county 
against  the  judge,  requiring  him  to  show 
cause  why  he  should  not  tax  certain  costs 
claimed  by  the  sc^cltor  in  a  case  transferred 
to  that  court  from  the  superior  court,  that 
the  counly  solicitor  was  not  entitled  to  any 
fee  for  drawing  the  bill  of  indictment,  but 
that  such  fee  belonged  to  the  solicitor  gen- 
eral Thomas  v.  Thomas,  61  Ga.  7a  By  the 
act  of  October  13,  1879  (Acts  187^-70,  p. 
136),  it  is  provided,  in  section  20,  that  in 
any  county  court  which  is  not  now  provided 
by  law  with  a  regular  solicitor  the  judge 
may,  in  any  criminal  case,  appoint  a  member 
of  the  bar  to  act  as  prosecuting  counsel,  who, 
when  appointed,  shall  exerdse  all  the  powers 
of  a  solicitor  as  to  such  case,  and  shall  be 
entitled  to  the  ^ame  compensation  for  services 
so  rendered  as  now  provided  Ify  law  for 
solicitors  of  the  county  court,  or  one  acting 
as  such;  and  by  the  act  iM;»proved  October 
15,  1879  (Acts  1878-79,  pp.  136,  137),  the 
same  being  an  act  to  prescribe  fees  of  so- 
licitors of  county  courts  where  the  same  are 
not  now  provided  by  law,  it  is  provided, 
among  other  things,  -  that  "in  cases  trans- 
ferred from  the  superior  to  the  county  courts, 
and  there  prosecuted  to  trial  by  the  county 
solicitor,  or  the  attorney  appointed  to  prose- 
cute such  cases  In  that  court,  the  judge  of 
the  superior  court  shall  cause  an  equitable 
division  of  the  costs  to  be  made  between 
the  solicitor-general  and  the  county  solicitor, 
or  the  attorney  appointed  to  prosecute  in 
the  county  court"  '  By  the  act  approved  Sep- 
tember 15,  1883  (Acts  1882-83,  p.  530),— the 
same  being  an  act  to  provide  for  the  dis- 
potition  of  flues  and  forfeitures  arising  in 
the  county  court  of  Sumter  county,— It  is  pro- 
vided in  section  2  that  all  fines  and  for- 
feitures collected  in  cfases  transferred  by  the 
superior  court  to  said  county  court  shall  be 
paid  over  to  the  solicitor  general,  and  report- 
ed by  him  to  the  superior  court,  to  be  distrib- 
uted according  to  the  same  rules  that  fines 
and  forfeitures  axe  distributed  in  cases  pencU 
Ing  in  the  superior  court,  and  in  such  cases 
the  officers  of  the  county  court  shall  be  paid 
out  of  the  fines  and  forfeitures  so  collected 
whatever  sum  may  be  due  for  costs  hi  the 
particular  cases;  and  by  the  act  approved 
September  22,  1883  (Acts  1882-^  p.  533), 
entitled  "An  act  to  provide  for  a  solicitor  of 
the  county  court  of  Sumter  county,"  etc.,  it 
is  provided  that  said  county  solicitor  shall 
have  the  same  power  and  authority  in  crimi- 
nal cases  that  the  solicitor  general  would  hava 
in  slmUar  cases  in  the  superior  court,  and 


sImJI  be.  eatkled  to  repelye  the  same  fees  and 
Qosts  as  are  allowed  the.  solicitor  general  for 
like  service,  "provided  that  nothing  in  this 
act  shall  be  construed  to  deprive  the  solicitor- 
general  of  the  right  to  control  and  collect 
fees  due  him  in  all  cases  transferred  frmn 
the  superior  court."  In  the  case  of  Blalock 
V.  j^llsbuiyi  76  Ga.  493,  where  Blalock,  as 
solicitor  of  the  county  court  of  Sumter  coun- 
ty,, petitioned  for  a  mandamus  against  the 
judge,  alleging  that  an  indictment  for  as- 
sault and  battery  was  transferred  from  the 
superior  court  to  the  county  court,  and  came 
on  for  trial  at  the  November  term,  1885; 
that  the  solicitor  general  appeared  and  claim- 
ed the  right  to  represent  the  state  hi  the 
prosecution;  that  the  county  solicitor  object- 
ed, and  claimed  this  right  for  hhnself ,  which 
objection  was  overruled,  and  the  claim  off 
the  county  solicitor  for  insolvent  costs  re- 
fused,—this  court  ruled  that  "neither  under 
the  general  law,  nor  under  the  special  stat- 
utes applicable  to  the  county  court  of  Sum- 
ter county,  does  any  reason  appear  for  In- 
terfering with  the  power,  prerogative,  and 
duty  of  the  county  solicitor  in  prosecuting 
cases  transferred  trom  the  superior  court, 
merely  becajose  they  axe  so  transferred.**  This 
decision  was  rendered  at  the  March  tenn, 
1886;  and  on  October  22,  1887,  an  act  passed 
by  the  general  assembly  was  approved  (Acts 
1887,  p.  873),  by  which  the  act  of  1883.  to 
provide  for  the  dispositioo  of  fines  and  for- 
feitures arising  in  the  county  court  of  Sum- 
ter county,  was  repealed,  and  in  lieu  thereof 
it  was  provided,  ibnong  other  things,  that 
"all  fines  and  forfeitures  from  cases  trans- 
ferred from  the  superior  court  fiftuJl  be  paid 
to  the  solicitor-general  thereof,  who,  after 
paying  the  costs  which  have  accrued  in  the 
county  court  to  the  proper  officers  thereof 
and  to  himself  his  own  fees  for  prosecuthi^r 
such  cases  in  said  court,  shall  report  the 
residue,  if  any,  to  the  superior  court  for  dis- 
position according  to  the  same  rules  that 
fines  and  forfeitures  are  distributed  in  said 
court."  It  was  contended  by  the  plaintiff 
— Fhrst,  that  this  act  does  not  authorlae  the 
solicitor  general  of  the  Southwestern  cir- 
cuit to  appear  and  prosecute  transferred 
cases  in  Jthe  county  court  of  Sumter  county: 
and,  secondly,  that,  if  it  did  confer  such 
authority,  said  act  was  unconstitutional  and 
void,  "because  the  action  of  the  house  of  rep- 
resenta/tives  in  passing  Said  bill  was  recon- 
sidered by  that  body  on  Thursday,  October 
20,  1887,  and  no  other  action  was  ever  taken 
by  the  house  in  reference  to  said  bilL**  And 
to  support  this  latter  contention  a  reference 
to  the  journal  of  the  house  of  1887  Is  made 
in  the  brief.  These  several  contentions  will 
be  treated  In  their  inverse  order. 

An  examination  fails  to  show  us  that  tiiere 
is  any  merit  in  the  point  as  to  the  unconsti- 
tutionality of  the  act  While  we  have  not 
made  a  detailed  examination  of  the  Journal 
of  either  branch  of  the  general  assembly  for 
the  year  1887,  to  ascertain  the  progress  ot 
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the  bin .  before  It  flnaQy  iNissed,  we  have 
carefully  etamlned  that  portion  of  tbe  Jotir- 
nal  which  was  cited  as  authority  to  show 
that  the  bill  was  not  properly  passed;  and 
our  condnsion  is  that  the  identity  of  the 
bill  referred  to  in  the  Journal  of  the  house 
with  the  act  In  question  is  not  definitely 
shown.  In  the  joijmal  the  bill  which  was 
reconsidered  was  referred  to  only  by  the 
number^  and,  without  more,  we  are  neither 
to  assume  that  the  bill  bearing  this  number 
was  the  act  in  question,  nor  tliat  subsequent 
action  was  not  taken  by  the  house  after  such 
reconsideration.  If  in  f!act  the  bill  referred 
to  there  is  identical  with  this  act,  the  plain- 
tiff in  error  must  show  ui  that  fact,  ot  give 
us  sufficient  data  from  which  we  can  ascer- 
tain it  by  an  inspection  of  the  Journal.  It 
is  accordingly  held  that  .the  act  is  not  uncon- 
stitutional for  this  reason,  under  the  author- 
ity cited. 

By  reference  to  the  language  of  the  act  of 
1887,  it  will  be  obserred  that  the  right  of 
the  solicitor  general  of  the  Southwestern  cir- 
cuit to  prosecute  in  the  county  court  of 
Sumter  county  cases  transferred  to  that 
court  by  the  superior  coxat'  is  recognized. 
Indeed,  authority  so  to  do  is  given  by  the 
terms  of  the  statute.  It  is  provided  that 
fines  and  forfeitures  arising  from  such  teases 
shall  be  paid  to  the  solicitor  general,  who  is 
directed,  after  paying  the  costs  which  have 
accrued  in  the  county  court  to  the  proper 
officers  thereof,  and  to  himself  his  own  fees 
for  prosecuting  such  cases  in  said  court,  to 
report  the  residue,  if  any,  to  the  superior 
court  for  distribution,  etc.  If  the  authority 
to  appear  and  prosecute  such  cases  in  the 
county  court  did  not  theretofore  exist,  the 
language  of  this  statute  certainly  confers 
the  authority.  The  solicitor  general  is  au- 
thoriaed  to  reserve  to  iiims^  his  own  fees 
for  prosecuting  such  cases  in  said  court 
The  word  '*said,"  as  used  in  the  statute,  by 
reasonable  as  well  as  grammatical  construc- 
tion, refers  to  the  county  court;  for  where 
a  case  is  transferred  from  the  superior  court 
to  the  county  court,  no  prosecution  what- 
ever takes  place  in  the  superior  court,  and 
therefore  there  is<  no  prosecution  at  all  of 
the  case,  except  in  the  county  court  In 
thus  construing  this  act,  we  find  no  mate- 
rial conflict  between  its  provisions  and  those 
contained  in  anterior  enactments.  The  act 
of  1882  providing  for  a  solicitor  of  the  county 
court  of  Sumter'  county  neither  expressly 
nor  by  necessary  implication  vested  in  that 
officer  the  exclusive  right  to  prosecute  trans- 
ferred eases.  The  effect  of  the  ruling  in 
Blalock  T.  Pillsbury,  76  Qa.  4&3,  heretofore 
referred  to,  went  no  further  than  to  hold 
that  ,the  acts  then  under  consideration  did 
not  fi^ve  to  the  solicitor  general  such  author- 
ity to  appear  and  prosecute  transferred 
cases  in  the  county  court  as  would  author- 
ise an  interference  with  the  power,  preroga- 
tive, and  duty  of  the  county  solicitor  in 
prosecuting  ^uch  cases.    As  we  understand 


the  ruling  of  the  court,  It  waa  not  based  on 
what  the  court  construed  to  be  an  express 
denial  by  the  statutes  to  the  solicitor  gen- 
eral to  appear  and  prosecute  in  that  court 
but  rested  upon  the  absence  of  any  express 
authority  in  him  to  do  so.  The  act  approv- 
ed October  15,  1879  (Acts  1878-79,  p.  136), 
purports  merely  to  prescribe  fees  of  solic- 
itors of  county  courts,  and  does  not  under- 
take to  define  the  powers  and  duties  of  such 
solicitors.  It  is  not  there  provided  that  the 
solicitor  shall  prosecute  such  cases,  nor  is 
there  any  language  in  the  statute  which 
would  confer  upon  him  exclusive  authority 
to  do  so,  but  the  purport  of  the  act  is  simply 
to  provide^  fees  where  such  cases  are  prose- 
CTited  by  the  county  solicitor.  The  act  is 
general  in  its  character,  applying  to  all 
.county  courts,  and  cannot  be  regarded  as 
having  any  force  in  the  matter  of  conferring 
upon  county  solicitors  authority  to  prosecute 
such  cases,  as  this  power  would  exist  by 
virtue  of  their  office,  unless  expressly  denied 
in  particular  instances.  Our  conclusion  is 
that  the  act  of  1887  confers  authority  upon 
the  solicitor  general  of  the  Southwestern 
circuit  to  appear  and  prosecute  transferred 
cases  in  the  county  court  of  Sumter  county, 
and  to  receive  the  fees  therefor,  and  there- 
fore the  court  did  not  err  in  refusing  to 
grant  an  injunction.    Judgment  affirmed. 


(100  Ga.  51) 

ALLISON  V.  DUNWODY.     SAME  v.  MINB- 

HAN.     SAME  V.  WRIGHT. 
(Supreme. Court  of  Georgia.     Dec  17,  1896.) 

Brbach  of  Cootract  ^  LiqmDATSD  DAXAeas— 
Bond  for  Dbbd— Construotiok. 

1.  Where  the  parties  to  a  written  contract 
mutually  agree  therein  that,  in  case  one  of  them 
fails  or  refuses  to  comply  with  its  covenants, 
the  other  shall  retain  as  liquidated  damages  a 
stated  sum  of  money  already  received  by  the 
latter  from  the  former,  which  sum  is  reasona- 
ble in  amoupt,  and  it  appearing  from  the  terms 
of  the  contract  as  a  whole  that  the  damages 
resulting  from  a  breach  thereof  were  the  sub- 
ject-matter-of  calculation  and  adjustment  be- 
tween the  parties,  and  that  the  sum  specified 
was  really  intended  as  compensation,  and  not 
as  a  mere  penally,  the  law  will  enforce  the  con- 
tract as  made. 

2.  Accordingly,  where  the  owner  of  land,  by 
a  written  instrument  in  the  form  of  a  bondi,  ac- 
knowledged the  receipt  from  the  obligee  therein 
named  of  a  specified  sum,  and  stipulated  that  upon 
the  payment  by  the  latter  of  another  specined 
sum,  within  a  stated  period,  the  maker  would  con- 
vey to  him  certain  described  realty,  the  instmment 
containing,  however,  no  promise  by  the  obligee  to 
pay  anything,  but  providing  that  upon  the  nonpay- 
ment of  the  sum  last  above  referred  to  at  ma- 
turity, and  for  10  days  thereafter,  the  bond 
shoula  be  void,  and  the  maker  should  have 
**the  right  to  re-enter  and  take  possession  of 
the  property  above  described,  and  the  sum  paid 
upon  the  delivery  hereof  shall  be  retained  by 
[the  maker]  as  liquidated  damages  for  the  non- 
compliance by  [the  obligee]  with  the  terms  of 
this  bond,''  and  it  also  appearing  that  the  ob- 
ligee, by  an  entry  upon  the  bond,  agreed  *'to 
be  bound  by  every  stipulation  and  clause  there- 
in contained,"  held  that,  upon  the  refusal  of  the 
latter  to  make  the  deferred  payment  within  the 
time  limited,  neither  the  maker  of  the  bond  nor 
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his  assignee  could  maintain  against  the  obligee 
an  action  tor  the  amount  of  such  deferred  pay- 
ment, nor  for  a  balance  thereof,  where  a  partial 
payment  had  been  made  upon  the  same,  it  not 
appearing  that  the  obligee  at  the  time  of  such 
refusal  was  in  possession  or  in  any  manner  re- 
sisting a  re-entry  by  the  maker  of  the  bond. 

(Syllabus  by  the  Court) 

£rror  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Acdons  by  W.  O.  AlUaon  agahist  H.  F.  Dun- 
wody,  James  R.  MSnehan,  and  James  S. 
Wright  From  Judgments  sustaining  demur- 
rers to  the  several  complaints,  plaintiff  brings 
error.    Affirmed. 

The  following  is  the  official  report; 

Allison,  as  transferee  of  the .  Brunswick 
Company,  brought  suit  against  Dunwody. 
The  petition  was  amended.  The  defendant 
filed  general  and  special  demurrers,  which 
were  sustained,  and  to  this  ruling  Allison  ex- 
cepted. The  petition  alleged:  November, 
1S89,  the  Brunswick  Company,  a  corporation, 
negotiated  with  Dunwody  for  the  sale  and 
finally  sold  him  certain  real  estate  described, 
in  the  city  of  Brunswick,  which  sale  was 
made  for  the  purchase  price  of  $1,440,.  to  be 
paid  by  him  to  it,  $480  cash,  and  $960  within 
one  year  from  November  6,  1880,  with  inter- 
est and  the  $480  cash  was  duly  paid  by  Dun- 
wody, November  1,  1889.  On  November  6, 
1889,  the  sale  and  the  terms  thereof  were  re- 
duced to  writing,  signed  by  both  parties,  as 
appears  by  bond  for  title  executed  November 
0,  1880,  by  the  Brunswick  Company,  and  by 
Dunwody  accepted  on  November  11,  1889,  as 
appears  by  his  indorsement  thereon.  Copy 
is  attached.  Subsequently,  and  for  a  valua- 
able  consideration,  and  without  notice  of  any 
equity  between  the  Brunswick  Company  and 
Dunwody,  if  there  were  any,  petitioner  pur- 
chased from  it  the  claim  evidenced  by  said 
bond  and  acceptance,  and  holds  and  owns 
the  same,  together  with  all  the  rights  the 
Brunswick  Company  had  therein,  and  which 
they  would  now  have,  had  such  purchajse  not 
been  made  by  petitioner,  and  the  bond  and 
acceptance  were  duly  assigned  by  the  Bruns- 
wick Company  to  petitioner.  Dunwody  has 
failed  and  refused  to  pay  petitioner  the  $960, 
but  on  November  1,  1890,  paid,  on  the  Indebt- 
edness of  $960,  $250;  so  that  there  is  yet  due 
and  unpaid  petitioner  $786.80,  balance  due 
upon  the  purchase  price  of  the  lot,  besides  In- 
terest, which  Dunwody  refuses  to  pay.  It 
appears  from  the  copy  bond  attached  that  the 
conditions  thereof  were  that  whereas,  the 
Brunswick  Company  had  agreed  to  convey 
to  Dunwody  certain  lots  (describing  them) 
for  the  total  purchase  price  of  $1,440,  of 
which  $480  was  paid  upon  the  delivery  of  the 
bond,  the  receipt  of  which  is  acknowledged, 
and  the  balance,  $960,  to  be  paid  within  one 
year  from  November  1,  1889,  with  interest  as 
specified,  Dunwody  to  go  into  possession  of 
the  property  at  once,  and  return  it  for  taxes, 
and  pay  all  taxes  thereon  during  the  term  of 
the  bond,  and  to  continue  to  pay  the  taxes 
thereon,  should  he  comply  with  the  stipula- 


tions of  the  bond,  upon  the  payment  by  Dun- 
wody of  said  deferred  payments,  as  they  ma- 
tured, and  of  all  taxes  assessed  upon  tbe 
property,  then  the  Brunswick  Company 
should  make  warranty  deed  to  the  property 
to  him.  Should  he  fall  to  pay  the  deferred 
payments  at  maturity,  and  should  the  same 
remain  unpaid  for  10  days,  then  the  bond  to 
be  void,  and  the  Brunswick  Company  should 
have  the  right  to  re-enter  and  take  posses- 
sion of  the  property,  and  the  sum  paid  upon 
the  delivery  of  the  bond  should  be  retained 
by  it  as  liquidated  damages  for  the  noncom- 
pliance by  Dunwody  with  the  tarms  of  the 
bond.  The  acceptance  entered  npon  the 
bond,  and  signed  by  Dunwody,  contahied  an 
agreement  'to  be  bound  by  every  stipulation 
and  clause  therein  contained,  and  that  this 
bond  is  not  to  be  transf^red."  By  amend- 
ment petitioner  alleged  that  the  assignment 
to  him  was  in  writing,  as  requUred  by  law,  on 
or  about  March  1,  1894,  since  which  time  he 
has  held  himself  ready,  and  yet  does  so,  and 
able  and  willing,  to  perform  towards  Dun- 
wody all  the  undertakings  previously  made 
by  the  Brunswick  Company  and  In  the  bond 
for  titles  contained. 

The  demurrers  were  upon  the  following 
grounds:    (1)  No  cause  of  action  set  forth. 

(2)  Because  the  bond  permits  no  right  of  re- 
covery for  any  amount  against  defendant,  for 
it  provides  that,  upon  failure  of  defendant  to 
pay  the  balance  due  thereon  within  10  days 
after  the  same  became  due,' then  the  bond 
should  become  void,  and  the  remedy  of  plain- 
tiff is  the  right  to  re-enter  and  take  posses- 
sion of  the  property,  and  the  sum  paid  upon 
the  delivery  of  the  bond  to  plaintiff  to  be  re- 
tained  by  plaintiff  as   liquidated   dama«e& 

(3)  Because  of  failure  to  allege  that  defend- 
ant is  in  possession  of  the  property,  and  re- 
tains and  refuses  to  deliver  the  property  to 
plaintiff,  and  did  .refuse  to  deliver  It,  when 
demand  was  made  upon  him  at  any  time 
subsequent  to  the  day  upon  which  the  de- 
ferred payment  was  to  be  made.  (4,  7)  Be- 
cause plaintiff  falls  to  allege  when  the  alleged 
transfer  was  made  to  him,  and  falls  to  at- 
tach a  copy  of  the  transfer  to  the  suit;  and 
because  he  falls  to  allege  that  the  transf^ 
was  made  in  writing,  and  duly  executed  and 
delivered  to  him.  (5,  6)  Because  he  falls  to 
allege  that  he  has  a  perfect  and  legal  title  to 
the  property,  and  that  he  stands  ready  to 
abide  by  and  perform  all  the  conditions  re- 
quired by  the  Brunswick  Company  to  be  done 
and  made;  and  because  he  fails  to  allege 
that  he  stands  ready  and  desires  to  poform 
his  part  of  the  contract  imposed  npon  him 
by  the  bond,  upon  the  payment  of  the  sums 
he  claims  to  be  due  upon  the  same,  and  like- 
wise falls  to  make  profert  to  defendant  of 
the  warranty  deed  to  the  property. 

Orovatt  &  Whitfield,  for  phiintiff  in  error. 
Brantley  &  Bennet,  Atkinson  &  Dunwody, 
and  Harrison  &  Peeples,  for  defendants  in  er- 
ror. 
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BECK,  J.  The  ofllcial  report  states  the 
facta. 

1.  Tbe  main  question  In  this  case  Is  whether 
the  sum  specified  in  the  contract,  which  is  the 
iMsis  of  the  pialntiff*s  action,  is  a  mere  pen- 
alty, or  was  intended  as  compensation,— ''liq- 
uidated damages,*'  to  use  the  language  of  the 
parties.  Oonsidering  the  entire  contract,— 
the  unilateral  instrument  executed  lyy  the  as- 
signor of  plaintifT,  together  with  the  acceptance 
by  defendant,— we  unhesitatingly  hold  the  sum 
specified  to  he  stipulated  or  liquidated  dam- 
ages. Section  3794  of  the  ayil  Code  pro- 
vides that  *'if  the  parties  agree,  in  their  con- 
tract, what  the  damages  for  a  breach  shall  be» 
they  are  said  to  be  liquidated  and  unless  the 
agreement  violates  some  principle  of  law,  the 
parties  are  bound  thereby."  Upon  the  sub- 
ject of  liquidated  damages,  the  decisions  are 
seemingly,  perhaps  actually,  very  conflict- 
ing. "Liquidated  damages,"  by  construction, 
is  made  to  signify  a  penalty;  and,  on  the 
other  hand,  the  word  "penalty"  is  sometimes, 
upon  consideration  of  the  combined  stipula- 
tiozo;,  rendered  liquidated  damages.  Bish. 
Cont.  S  14B2.  As  is  said  in  Pierce  t.  Jung, 
10  Wis.  30:  One  class  of  cases  ''lean  to- 
wards treating  such  provisions  as  in  the  na^ 
tnre  of  penalties,  and,  to  do  so,  have  some- 
times disregardea  the  positive  and  explicit 
language  of  thv  parties.  Another  class  of 
cases,  on  the  other  hand,  go  for  upholding 
contracts  as  made,  treating  the  parties  as 
equally  competent  to  provide  for  the  amount 
of  damages  to  be  paid,  in  case  of  failure  to 
perform,  as  to  determine  any  other  matter 
contained  in  them.  •  •  •  But  even  the 
first  class  of  cases  concede  the  power  of  the 
parties  to  liquidate  the  damages  by  their 
agreement  in  case  of  a  nonperformance,  and 
they  profess  also  to  go  upon  the  intention  of 
the  parties.  And,  perhaps,  the  only  real  dif- 
ference between  the  two  is  that  the  former 
take  greater  liberties  than  the  latter  with  the 
words  of  the  parties  in  determining  what  the 
intention  is."  Again,  in  the  case  of  Lea  v. 
Whitaker,  L.  B.  8  G.  P.  70,  Keating,  J.,  says: 
"The  cases  upon  the  subject  of  penalty  or  liq- 
uidated damages  are  very  numerous.  The 
result  of  them  seems  to  be  this:  that  what 
the  courts  look  at  is  the  real  intention  of  the 
parties  as  it  is  to  be  gathered  from  the  lan- 
guage they  have  used.  No  case  that  I  am 
aware  of  has  decided  that,  if  it  be  manifest 
that  the  parties  meant  the  sum  fixed  to  be 
liquidated  damages,  the  court  will  interfere 
to  frustrate  that  hitention."  Much  to  the 
same  tf  ect,  as  in  the  two  cases  Just  quoted, 
is  the  tenor  of  the  decisions  of  this  court 
Sims  V.  COX,  40  Ga.  76;  Goodman  v.  Hender- 
son, 68  Ga.  567.  And  in  this  last  case  Jus- 
tice Jackson  lays  special  stress  upon  the 
fact  that  "the  damages  were  agreed  upon  by 
the  parties  theoLselves.  They  fixed  them,  not 
as  a  penalty,  but  as  stipulated  and  liquidated, 
and  so  wrote  down  In  the  agreement."  "The 
language  of  the  instrument  itself  must,  of 
course,  be  primarily  looked  to  and  considered, 


though  the  use  of  the  words  'penalty'  or  liq- 
uidated damages,'  will  by  no  means  always 
l)e  conclusive,"  is  the  holding  of  this  court 
in  the  case  of  Sanders  v.  Carter,  91  Ga.  450, 
17  S.  E.  345,  in  which  Justice  Lumpkin  deals 
with  the  subject  of  "penalties"  and  "liquidat- 
ed damages"  at  considerable  length.  This 
and  the  other  Georgia  decisions  upon  this  sub- 
ject manifestly  lean  to  that  dass  of  cases  m 
which  no  "greater  liberty  is  taken  with  the 
language  of  the  parties"  than  is  necessary  to 
ascertain  the  true  intent  of  the  contract,  and 
to  prevent  the  exaction  of  iuirsh  penalties  un- 
der the  guise  of  liquidated  damages.  From 
the  contract  wldch  we  have  had  to  construe 
in  this  case,  it  appears  that  the  parties  mu- 
tually agreed,  in  express  terms,  that,  in  case 
one  of  them  should  fail  or  refuse  to  comply 
with  its  covenants,  the  other  should  retain, 
as  liquidated  damages,  a  stated  sum  of  mon- 
ey, already  received  by  the  latter  from  the 
former.  The  sum  which  was  to  be  retained 
upon  the  happening  of  the  contingency  pro- 
vided for  was  not  unreasonable  in  amount; 
and  it  appearing  from  the  contract,  as  a 
whole,  that  the  damages  resulting  from  a 
breach  thereof  were  the  subject-matter  of 
calculation  and  adjustment  between  the  par- 
ties, and  that  the  sum  specified  was  not  In- 
tended as  a  penalty,  but  as  fixed  and  settled 
damages,  the  law  will  not  frustrate  that  in- 
tention. On  the  contrary,  it  will  uphold  and 
enforce  the  contract  as  made,  thereby  giving 
effect  to  the  intention  of  the  parties  to  it, 
and  recognizing  their  competency  to  provide 
for  damages  and  the  amount  thereof,  if  not 
unreasonable  or  grossly  excessive,  in  the  event 
of  failure  to  comply  with  its  covenants. 

2,  It  follows  from  what  we  have  said,  tak- 
en  in  connection  with  the  j^rlnciple  announced 
in  the  second  headnote,  that  the  court  below 
did  not  err  in  sustaining  the  demurrer,  and 
dismissing  jdaintifl's  actions.  Judgment  in 
each  case  affirmed. 

ATKINSON,  J.,  being  disqualified,  BBCK, 
J.,  of  the  Flint  chrcuit,  was  designated  to  pre- 
side. 


(101  Ga.  U7) 

SMITH  V.  LANIBB  et  al. 

(Supreme  Court  of  Georgia.     May  7, 1887.) 

Evidence— Books  of  Agent— Transaotioxs  with 
Third  Pabtt. 

A  ledger  kept  by  an  agent,  and  containing 
entries  of  amounts  received  and  paid  out  by  him 
in  conducting  the  business  of  his  agency,  is 
not,  in  the  trial  of  an  action  by  his  principal 
against  a  tiartnership  of  which  he  is  a  mem- 
ber, admissible  in  evidence  In  the  plaintiff's  be- 
half, either  tor  the  purpose  of  disproving  the 
correctness  ot  an  account  current  rendered  by 
the  partnership  to  the  principal,  and  purporting 
to  contain  a  statement  of  its  dealings  with  the 
latter  with  respect  to  the  business  intrusted  to 
the  agent,  or  for  the  purpose  of  proving  an  in- 
dependent liability  on  the  part  of  the  partner- 
ship to  the  principal.  The  above  is  true,  al- 
though the  account  current  was  made  out  by 
the  agent  as  a  member  of  the  purtuership,  and 
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eonCalned  nmneroiii  items  identical  with  those 
appearing  on  the  ledger  kept  by  him  as  agent 
for  the  pUintifl. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Ttoup  county; 
S.  W.  Harris,  Judge. 

Suit  by  Annie  T.  Smith,  guardian,  against 
W.  O.  Lanier  and  others,  for  the  appoint- 
ment of  a  receiyec  and  other  equitable  re* 
lief.  From  a  judgment  for  defendants,  plain- 
tiff brings  error.   Affirmed. 

W.  R.  Hammond,  for  plaintiff  in  error.  R. 
A.  S.  Freeman  and  Dorsey,  Brewster  & 
Howell,  for  defendants  in  error. 

LUMPKIN,  P.  J.  An  assignment  was 
made  by  W.  C.  A  L.  Lanier,  a  firm  of  bank- 
ers, for  the  benefit  of  creditors.  In  the  list 
of  creditors  attached  to  the  assignment  the 
name  of  Mrs.  Annie  T.  Smith  did  not  appear. 
She,  as  the  guardian  of  certain  named 
wards,  filed  an  equitable  petition  against 
the  Laniers  and  others,  praying  that  the  as- 
signment be  set  aside  as  illegal,  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
partnership  assets,  and  that  she  have  Judg- 
ment for  a  large  sum,  claimed  to  be  due 
her  as  guardian.  In  their  answer  to  her 
petition,  the  defendants  denied  that  at  the 
time  the  assignment  in  question  was  made 
the  firm  of  W.  C.  &  L.  Lanier  was  indebted 
to  her,  either  Individuidly  or  in  her  ca- 
pacity aa  guardian,  in  any  amount  whatso- 
ever. So  it  will  be  seen  that  her  right  to 
any  of  the  relief  prayed  for  depended  upon 
her  ability  to  show  that  she  was,  as  matter 
of  fact,  really  a  creditor  of  that  firm,  and 
Interested  in  the  disposition  of  its  assets.  At 
the  interlocutory  hearing  she  put  in  evidence 
an  account  current,  which  had  been  render- 
ed to  her  by  this  firm,  on  its  face  showing 
that  her  account  with  it  was  exactly  bal- 
anced. She  then  sought  to  surcharge  this 
account,  and  show  its  incorrectness,  in  the 
following  manner:  Proof  was  Introduced 
showing  l^at  L.  Lanier,  one  of  the  partners, 
had  been  for  many  years  her  agent  in  the 
management  of  a  large  plantation  belonging 
to  her  wards,  and,  in  the  course  of  his  busi- 
ness as  such  agent,  had  received  and  dis- 
bursed considerable  sums  of  money;  that, 
acting  as  her  agent,  he  had  made  deposits 
with  and  drew  checks  upon  the  firm  of  W.  O. 
&  L.  Lanier,  an  account  of  which  transac- 
tions was  kept  by  that  firm;  and  that  dur- 
ing the  period  above  referred  to  L.  Lanier 
had  kept  a  private  account  book,  purport- 
ing to  be  a  record  of  his  receipts  and  ex- 
penditures while  acting  as  her  agent  in  the 
management  of  the  plantation.  The  account 
current  above  mentioned  as  having  been  ren- 
dered by  the  partnership  to  Mrs.  Smith  pur- 
ported to  contain  a  statement  of  all  its  deal- 
ings with  L.  Lanier  with  respect  to  the  busi- 
ness of  his  agency  in  managing  the  planta- 
tion affairs.  '  This  account  current  was 
shown  to  be  in  the  handwriting  of  L.  Lanier. 
Having  proceeded  thus  far  in  endeavoring 


to  make  out  her  case,  the  plaintiff  then  offsr- 
ed  in  evidence  the  account  book  which  had 
been  kept  by  him,  and  proposed  to  ahow  by 
competent  expert  evidence  that  the  entries 
made  therein  showed  a  large  balance  in  h« 
favor.  The  court  refused  to  hear  the  ex- 
pert evidence,  or  to  permit  the  introduction 
of  the  book.  The  items  appearing  upon  the 
account  current  were  In  many  respects  Iden- 
tical with  those  embraced  in  the  entries 
made  in  the  book,  but  the  latter  showed  nu- 
merous other  entries  which  did  not  appear  at 
all  upon  the  account  current.  The  pUUn- 
titPs  purpose  in  offering  this  book  was  to 
show  <1)  a  large  indebtedness  of  L.  Lanier 
to  her,  for  which  he  had  never  accounted, 
and  (2)  a  resulting  indebtedness  on  the  part 
of  the  partnership.  It  was  insisted  that  the 
book  was  relevant  because  the  items  in  It  to 
many  respects  corresponded  with  the  items 
appearing  on  the  account  current;  and,  fur- 
ther, because  this  account  current  had  been 
made  out  by  L.  Lanier,  one  of  the  members 
of  the  firm,  who  was  the  same  person  who 
had  kept  the  book. 

We  think  the  trial  Judge  was  clearly  right 
in  refusing  to  admit  tills  book  in  evidence. 
In  a  controversy  between  Mrs.  Smith  and  L 
Lanier,  it  would  unquestionably  have  been 
admissible  as  evidence  in  the  nature  of  ad- 
missions made  by  him  against  his  interest; 
but,  as  against  the  partnership,  the  book 
could  not  serve  this  or  any  othtf  purpose, 
for  the  simple  reason  that  in  keeping  the 
book  he  was  acting  as*  her  agent,  and  not  as 
the  agent  of  the  firm  of  which  he  was  a 
member.  Had  the  agent  appointed  by  her 
to  manage  the  affairs  of  the  plantation  been 
a  person  entirely  unconnected  with  this  firm, 
it  would  be  perfectly  clear  that  no  entries  of 
his  in  a  private  book,  wherein  he  endeavored 
to  keep  a  correct  account  of  his  transacUons 
with  her,  could,  in  any  view  of  the  matt^, 
possibly  affect  the  partnership.  In  princi- 
ple, it  makes  no  difference  that  her  agent 
happened  to  be  a  member  of  the  firm  witii 
which  he  dealt  in  her  behalf.  His  acts  with 
reference  to  carrying  on  the  business  of  the 
plantation  were  the  acts  of  "L.  Lanier, 
Agent,**  and  not  those  of  L.  Lanier^  a  mem- 
ber of  the  firm  of  W.  0.  &  L.  Lanier.  Nor 
does  it  matter  that  in  the  latter  capacity  he 
made  out  and  rendered  a  statement  to  Mrs. 
Smith  of  her  account  with  his  firm.  For 
aught  that  appears,  this  statement  was  cor- 
rect in  every  detail,  and  a  strict  account  was 
made  of  every  cent  which  actually  went 
into  the  partnershlp*s  hands.  Whether  L. 
Lanier,  as  the  plaintiff's  agent,  received 
moneys  belonging  to  her  wards,  for  which 
he  has  never  accounted.  Is  an  entirely  differ- 
ent matter.  The  book  kept  by  him  showing 
his  dealings  with  her  doubtless  might  throw 
more  or  less  light  upon  this  question;  but  it 
could  not  possibly  be  regarded  as  evidence 
tending  to  show  that  his  firm  had  not  ac- 
counted to  Mrs.  Smith  for  every  dollar  which 
he,  acting  as  her  agent,  had  committed  to  Its 
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keeping.  The  rule  which  holds  a  partner- 
ship liable  for  the  acts  of  any  member  there- 
of while  assuming  to  act  within  the  appar- 
ent scope  of  the  partnership  business  certain- 
ly is  broad  enough  to  protect  the  rights  of 
third  persons  dealing  with  the  partnership. 
Indeed,  a  strict  application  of  this  rule  is 
often  attended  with  manifest  hardship.  It 
would  be  monstrous  to  hold  a  partnership 
legally  responsible  for  acts  of  one  of  its 
members  in  no  way  connected  with  the  busi- 
ness of  the  partnership,  but  avowedly  done 
upon  such  member's  own  indiyldual  respon- 
sibility while  assuming  to  act  as  the  agent  of 
another  under  ezinress  authority  from  the 
latter.  In  order  to  sustain  her  allegation 
that  she  was  a  creditor  of  the  fUnn  of  W.  O. 
&  L.  Lanier,  it  was  incumbent  upon  the  plain- 
tiff to  show  afflrmatiyely  by  competent  evi- 
dence that  assets  belonging  to  the  estate  of 
her  wards,  and  unaccounted  for,  actually 
went  into  the  hands  of  that  firm,  for  other- 
wise it  is  obvious  that  she  would  have  no 
concern  In  the  question  whether  the  assign- 
ment to  creditors  was  or  was  not  valid  and 
binding.  As  upon  the  interlocutory  hearing 
she  signally  failed  in  her  attempt  so  to  do, 
the  trial  court  properly  declined  to  grant  the 
extraordinary  relief  prayed  for  in  her  peti- 
tion.   Judgment  affirmed. 


(101  Qa.  482) 

COX  V.  STRICKLAND  et  at. 
(Supreme  Court  of  Georgia.     Aug.  10,  1897.) 

LiBSI.  —  Ck>MPLAINT  —  ?LBA    OF    JUSTIFIOATIOW  -.- 

Specific  Charob— Right  to  Open  and  Closb 
— E VI DF?fCB— Character  op  Plaintiff— Malicb 
*-Ltbklou8  Advbrtxbembxt. 

1.  A  set  of  resolutions,  adopted  at  a  public 
meeting  of  citizens  in  a  given  county,  signed 
by  persons  participating  therein,  and  declaring 
that,  in  their  opinion,  a  named  person  "is.  either 
directly  or  indirectly,  connected  with"  the  per- 
petration of  *'a  clandestiDe  burning  of  prop- 
erty/' meaning  a  particular  act  of  arson  m 
that  county,  "because  of  [his]  having  been  ac- 
cused of  numerous  cases  of  like  character  in 
[another  county]  from  whence  he  came,"  in  ef- 
fect charges  the  person  referred  to  with  having 
committed  the  crime  of  arson  In  both  counties; 
and  where  the  petition  In  an  action  of  libel, 
predicated  npdn  the  publication  of  such  resolu- 
tions in  a  newspaper,  by  appropriate  innuendoes, 
avers  that  it  was  ihe  true  intention  and  purpose 
of  the  defendants  to  so  charge  the  plaintiff,  it 
Is  Incumbent  upon  them  to  meet  the  case  thus 
made. 

2.  An  answer  in  such  case  admitting  the  sign- 
ing and  publication  of  the  resolutions,  and  that 
the  defendants  thereby  **meant  and  intended  to 
charge  that  the  said  plaintiff  was,  either  di- 
rectly or  indirectly,  connected  with"  the  par^ 

'  ticular  act  of  arson,  and  alleging  that  "the  cir- 
cumstantial evidence  in  the  case  which  was  the 
basis  of  said  resolutions,  and  other  evidence. 
instifled  the  opinion  so  formed  and  expressed 
in  said  resolutions,  and  which  they  stand  ready 
to.  prove  in  justification  of  the  same,"  was,  in 
substance,  a  plea  of  justification  as  to  this  spe- 
cific charge,  (a)  The  answer  filed  in  the  pres- 
ent case,  taken  as  a  whole,  also  amounted  to  a 
plea  of  justification  as  to  the  charge  Imputing 
to  the  plaintiff  guilt  of  arson  in  the  county  from 
-which  It  was  alleged  he  had  removed,  and 
should  either  have  been  so  treated,  or  else  the 
ppedal  demurrers  to  those  portions  of  the  an- 


swer practically  alleging-  the  truth  of  this 
charge,  but  at  the  same  time  attempting  to 
avoid  justifying  as  to  it,  ought  to  have  been 
sustained,  (b)  As  the  court,  in  Its  instructions 
to  the  jury,  evidently  did  not  thus  treat  the  an« 
swer.  but  limited  the  justification  set  up  by 
the  defendants  to  the  specific  charge  of  arson 
above  referred  to,  it  was,  in  this  view,  errone- 
ous to  allow  the  defendants  to  open  and  con- 
clude; for  justification  as  to  any  part  of  libei> 
ous  matter  less  than  the  whole  does  not  entitle 
defendants  in  such  cases  to  this  privilege. 

8.  Publishing  tliat  another  had  frequently 
been  accused  of  the  crime  of  arson  in  one  coun- 

S%  and  in  the  publication  adopting  this  accusa- 
on  as  the  basis  of  charging  him  with  having 
committed  this  crime  In  another  county,  can 
be  justified  only  by  proof  of  the  truth  of  such 
accusation.  It  is  not  enough  to  show  that  ru- 
mors charged  him  with  such  an  offense  in  the 
county  first  indicated,  but  It  must  be  shown 
that  he  was  actually  guilty  therein  as  charged, 
or  else  a  plea  of  justification  filed  In  resistance 
to  an  action  for  libel  in  such  a  case  is  not 
sustained. 

4.  The  truth  of  the  charge  made  may  always 
be  proved  in  justification  of  the  libel  or  slander. 
Civ.  Code,  §  3839.  This  is  true  IndependenUy 
of  the  time  when  a  knowledge  of  the  truth  came 
to  the  defendant. 

&.  The  filing  of  a  plea  of  justification  in  de- 
fense to  an  action  for  libel  puts  the  plaintiff's 
character  in  issue,  and  the  defendant  has  the 
right  to  show  that  the  plaintiff's  general  char- 
acter is  bad,  but  cannot,  in  so  doing,  go  into 
proof  of  special  acts,  or  resort  to  general  rumors 
by  hearsay.  The  plaintiff,  under  the  general 
rule,  has  the  right,  on  cross-examination,  to  go 
into  special  facts  to  ascertain  the  nature  and 
extent  of  the  knowledge  of  the  witness.  Where 
a  plaintiff's  character  is  in  issue,  he  has  a  right 
to  sustain  It  by  proof  of  his  general  good  char- 
acter, if  he  can. 

6.  In  all  actions  for  printed  or  spoken  defama- 
tion, malice  is  inferred  from  the  character  of 
the  charge.  Such  an  inference  may  be  rebut- 
ted, and  proof  establishing  absence  of  malice 
will  go  In  mitigation  of  damages,  or,  in  cases 
of  privileged  communications,  will  be' in  bar  of 
recovery.  Malice  is  presumed  where  the  print- 
ed language  charges  the  plaintiff  with  a  fel- 
ony; and  in  such  case  the  action  cannot  be 
wholly  defeated  by  evidence  negativing  malice. 

T.-In  a  case  where  a  publisher  of  a  newspa- 
per inserted  libelous  matter  solely  for  pecuniary 
compensation,  ana  where  It  appears  that  the 
only  object  sought  to  be  accomplished  was  the 
public  defamation  of  the  plaintiff,  such  pnUish- 
er  cannot  justify  on  the  ground  that  such  mat- 
ter was  inserted  as  an  adyertisement.  This 
would  be  in  aggravation,  rather  than  in  mitiga- 
tion, of  damages,  when  a  felony  is  charged,  and 
the  publication  is  not  justified  on  the  ground  of 
its  being  an  item  of  legitimate  news  printed  as 
privileged  matter. 

&  Omitting  reference  to  well-settled  legal 
questions,  the  foregoing  notes  cover,  substan- 
tially, the  points  presented  by  the  oresent  rec- 
ord; and,  in  so  fir  as  the  rulings,  charges,  and 
decisions  complained  of  are  at  variance  with 
what  is  here  laid  down,  the  trial  court  commit-* 
ted  error.  There  should  be  a  new  trial,  and  it 
should  be  conducted  in  the  light  of  the  princi- 
ples above  announced. 

(Syllabus  by  die  Court) 

Error  from  superior  court,  Clinch  county; 
li,  A.  Wilson,  Judge  pro  hac  vice. 

Action  by  Horace  Cox  against  J.  B.  Strick- 
land' and  others  for  libel.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  brings,  er- 
ror.   Reversed. 

The  following  is  the  official  report: 
Cos  sued  Powell,  Strickland,  the  Valdosta 
Times  Publishing  Company,  and  many  others 
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for  libel,  Hi  talaeij  and  nudlciouslj  publishing 
In  the  Valdosta  Times,  of  and  concerning  him, 
certain  resolutions,  set  forth  In  the  declara- 
tion, in  which,  among  other  things,  It  was 
stated  that,  at  a  meeting  of  citizens  of  a  cer* 
tain  district  of  Clinch  county,  a  committee 
appointed  to  draft  suitable  resolutions  report- 
ed that  there  had  been  a  clandestine  burning 
of  property  In  that  district;  that  the  citizens 
were  firmly  of  the  opinion  that  Ck>z  was  either 
directly  or  indirectly  connected  with  it,  be- 
cause of  his  haying  been  accused  of  numerous 
eases  of  like  nature,  in  the  vicinity  of  Mill- 
town,  Berrim  county,  from  whence  he  came, 
and  because  of  circumstantial  evidence  being 
so  strong  against  him  in  the  present  case; 
that  it  was  respectfully  asked  that  B.  8.  Thig- 
pen  remove  said  Cox  from  his  premises,  the 
presence  of  Cox  being  detrimental  and  obnox- 
ious to  said  citizens  in  the  highest  degree; 
that  the  Valdosta  Times  be  furnished  with  a 
copy  of  the  resolutions,  together  with  the 
names  of  the  citizens  signing  the  same,  with  a. 
request  that  the  same  be  published  in  the 
Times,  etc.  These  resolutions  were  adopted 
by  the  meeting,  and  signed  by  a  large  number 
of  persons.  By  amendment,  petitioner  alleged 
that  by  the  recital  in  the  resolutions  as  to  clan- 
destine burning  of  property  in  said  district, 
and  statement  of  opinion  that  Cox  was  either 
directly  or  indirectly  connected  with  the  firing 
of  said  property,  because  of  his  having  been 
accused  of  numerous  cases  of  like  nature  in 
the  vicinity  of  Mllltown,  Berrien  county,  and 
because  of  circumstantial  evidence  being  so 
strong  against  him  in  the  present  case,  de- 
fendants intended  to  charge  petitioner  with 
burning  J.  B.  Strlckland*s  gin  and  mill  house, 
on  the  night  of  June  15,  1894;  that,  if  said 
charge  is  true,  petitioner  would  be  guilty  of 
arson,  but  he  stands  ready  to  prove  that  he  Is 
innocent  of  the  charge,  and  that  the  same  is 
a  false  and  malicious  defamation,  etc.;  fur- 
ther, where  in  said  resolutions  the  opinion  is 
expressed  that  Cox  was  guilty  of  being  con- 
nected with  the  burning  of  Strickland's  gin 
and  mill  house,  because  of  his  having  been 
accused  of  numerous  cases  of  like  nature  in 
the  vicinity  of  Mllltown,  It  was  meant  and  in- 
tended to  impress  upon  the  minds  of  the  pub- 
lic that  petitioner  had  been  guilty  of  numerous 
crimes  of  arson.  He  was  never  charged  with 
arson  but  once,  in  the  vicinity  of  Mllltown. 
That  was  when  he  was  charged  with  burning 
Bank's  mill  at  Mllltown,  and  he  was  tried  for 
the  same,  and,  after  a  most  thorough  and  rig- 
id prosecution,  there  was  a  verdict  of  not 
guilty,  completely  vindicating  him.  Notwith- 
standing this,  defendants,  who  were  neither 
present  at  the  trial  nor  heard  any  of  the  evi- 
dence, assuming  to  know  more  about  the  facts 
than  the  Jury  who  tried  the  case,  have  at- 
tempted to  impress  upon  the  public  that  peti- 
tioner was  guilty  of  arson,  which  is  untrue, 
etc. 

Defendants  pleaded  not  guilty.  Further 
'second  paragraph  of  the  answer),  they  deny 
chat  they  have  liijured  petitioner  by  falsely 


and  maliciously  publishing  In  the  Valdosta 
Times  the  resolutions  set  out  In  the  petltton. 
All  of  defendants  who  signed  the  resolutions 
admit  signing  the  same  and  their  publication 
in  the  Valdosta  Times,  '*but  the  charges  set 
out  in  the  resolutions,  and  so  expressed  in 
them,  were  expressions  of  opinion  by  the  de- 
fendants signing  the  same,  and  which  were 
formed  by  them,  and  so  expressed  in  them, 
upon  circumstantial  evidence*';  and,  when  they 
were  so  signed  and  published,  each  of  defend- 
ants was  entirely  free  from  all  malice  and  ill 
will  towards  plaintiff,  and  their  feelings  were 
so  expressed  in  the  resolutions;  and  the  reso- 
lutions as  signed  and  published  have  not  dam- 
aged petitioner  in  any  amount,  and  were  pub- 
lished as  an  advertisement,  for  a  valuable  con- 
sideration, by  the  Valdosta  Timeal  Further 
(sixth  paragraph  of  the  answer),  the  language 
employed  in  the  resolutions  does  not  charge 
petitioner  with  arson,  and  there  is  only  an  ex- 
pression of  an  opinion,  and  the  same  is  not 
a  false  and  malicious  defamation,  etc.  Fur- 
ther (seventh  paragraph),  in  the  resolutions 
referred  to,  defendants  meant  and  intended  to 
charge  that  plaintiff  was  either  directly  or  In- 
directly connected  with  the  burning  of  J.  B. 
Strickland's  gin  and  mill  house,  which  was 
burned  on  the  night  of  June  15,  1891;  and 
they  say  that  the  circumstantial  evidence  in 
the  case,  which  was  the  basis  of  said  rescdu- 
tions,  and  other  evidence.  Justified  the  opinion 
so  formed  and  expressed  in  said  resolutions, 
and  which  they  stand  ready  to  prove  in  Justifi- 
cation of  the  same.  They  deny  that  the  same 
Is  a  false  and  malicious  defamation,  tending 
to  Injure  plaintiflTs  reputation,  etc.  Further 
(eighth  paragraph),  whfle  it  is  true  that  the 
resolutions  declare  that  plaintiff  was  accused 
of  numerous  cases  of  like  nature  In  Mllltown, 
these  defendants  never  charged  that  he  was 
guilty  of  or  connected  with  any  burning  at 
said  places  mentioned;  and«  while  one  of  said 
accusations  referred  to  was  the  burning  of 
Bank's  mill  of  Mllltown,  these  defendants  nev- 
er charged  that  he  was  guilty  of  or  connected 
with  the  burning  of  Bank's  mill,  and  deny 
that  they  attempted  to  create  the  impression 
that  he  was  guilty  of  arson  in  connection  with 
the  burning  of  Bank's  mill;  but  th^  do  say 
that,  as  charged  in  said  resolutions,  plaintiff 
was  accused  of  numerous  cases  of  like  nature 
in  the  vicinity  of  Mllltown.  Further  (ninth 
paragraph),  they  deny  that  the  publication  of 
said  resolution  has  greatly  damaged  plalntifF 
in  his  business,  and  deny  that  he  was  doing 
a  prosperous  business  before  the  publication 
of  the  same. 

Plaintiff  demurred  to  that  part  of  the  sec- 
ond paragraph  of  the  answer  set  forth  above 
within  quotation  maiiES,  upon  the  ground 
that  it  presented  no  valid  legal  defense  to  the 
suit,  because  defendants'  expression  of  opin- 
ion of  plaintiff's  guilt  of  the  crimes  as  set  out 
in  his  declaration  amount  in  law  to  a  direct 
charge  of  his  guilt,  and  no  amount  of  cir- 
cumstantial evidence  of  his  guilt,  unless  spe- 
cifically pleaded  and  In  Justification  of  the 
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same,  constituteB  a  valid  legal  defense. 
Plaintiff  demurred  also  to  that  part  of  the 
seventh  paragraph  of  the  answer  wherein  de- 
fendants say  thai  the  circumstantial  evidence, 
which  was  the  basis  of  said  resolutions  and 
other  evidence,  justified  the  opinion  so  form- 
ed and  expressed  in  safd  resolutions,  and 
which  they  stand  ready  to  prove  In  Justifica- 
tion of  the  same,  because  said  part  of  the 
answer  is  defective  as  a  plea  of  Justification, 
in  that  it  does  not  charge  the  truth  of  the 
publication  as  set  out  in  the  declaration,  and 
express  a  determination. to  prove  its  truth,  but 
simply  seeks  to  Justify  an  opinion  formed  by 
defendants,  and  to  prove  as  true  the  fact  that 
defendants  were  Justified  in  entertaining  said 
opinion.  He  demurred  also  to  the  eighth 
paragraph  of  the  answer,  upon  the  ground 
that  defendants  are  liable  to  plaintiff  for  the 
publication  of  slanderous  rumors  regarding 
plaintiff;  and  the  fact  that  plaintiff  was  ac- 
cused of  having  committed  the  offenses 
charged  is  neither  Justification  nor  pallatlon 
of  the  publication  of  the  same  by  defendants. 
The  demurrers  were  overruled,  to  which  rul- 
ing plaintiff  excepted.  There  was  a  verdict 
In  favor  of  defendants,  and,  plaintiff's  mo- 
tion for  a  new  trial  being  overruled  to  this 
also,  he  excepted. 

The  action  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc. 

Further,  because  the  court  erred  in  holding 
that  the  plea  constituted  a  plea  of  Justifica- 
tion, and  entitled  defendants  to  open  and  con- 
clude the  argument. 

Brror  In  allowing  the  witness  S.  L.  Lewis  to 
testify:  "From  the  talk  of  the  people  in  that 
neighborhood,  I  do  not  think  that  his  charac- 
ter was  very  good.  He  was  alleged  to  have 
burned  two  or  three  houses  over  there,  and 
accusations  were  brought  against  him.*'  This 
testimony  was  admitted  over  the  following 
objections  of  plaintiff:  (1)  That  evidence  In 
chief  of  plaintiff's  bad  character  was  not  ad- 
missible under  a  plea  of  Justification.  (2) 
That  the  basis  of  witness'  knowledge  of  Ciox's 
character  was  reports  of  guilt  of  particular 
crimes.  (8)  That  evidence  not  directly  tend- 
ing to  prove  the  guilt  of  the  crime  charged 
was  not  admissible  under  a  plea  of  Justifica- 
tion, even  in  mitigation  of  damages.  (4) 
That,  even  in  order  for  such  evidence  to  be 
admissible  in  mitigation  of  damages,  it  must 
be  shown  to  have  been  known  to  the  defend- 
ants at  the  time  of  signing  and  publishing 
tlie  resolutions.  (6)  That  rumors  or  reports 
of  specific  offenses  of  plaintiff  were  not  ad- 
missible either  in  mitigation  of  damages  or  as 
eTidence  tending  to  show  the  bad  character  of 
tlie  plaintiff. 

Brror  In  permitting  defendants'  witness  J. 
T.  Asbury  to  testify:  'Taave  known  Ctox  for 
12  or  14  years.  His  general  character  in  the 
neighborhood  where  I  live  is  a  little  sort  of 
bad.  He  was  accused  of  burning  houses  in 
BdDlltown.  He  was  accused  of  burning  Bank's 
^n,  about  a  mile  and  a  quarter  from  MiU- 
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town,  and  there  was  some  talk  that  he  was 
accused  of  burning  the  building  of  Dc 
Loaches."  The  objections  made  to  this  evt- 
deuce  were  similar  to  those  stated  in  th« 
ground  last  above. 

Error  in  refusing  to  rule  out  evidence  of  de- 
fendants' witness  Studstill,  as  follows:  *'l 
have  known  Horace  Ck)x  since  he  was  quite 
small.  I  do  not  know  that  I  ever  knew  his 
general  character  there  when  I  lived  in  that 
neighborhood,  but  I  have  heard  a  great  deal 
of  talk  about  him.  He  was  accused  of  burn- 
ing Bank's  mill  there.  He  was  tried  for  it, 
and  came  clear.  He  was  tried  for  burning 
Bank's  mill  house.  I  went  on  his  bond  in 
that  case.  I  do  not  know  of  my  own  knowl- 
edge of  anything  against  his  character.  It  Is 
Just  hearsay."  This  evidence  was  objected 
to  upon  the  following  grounds:  (1)  Because 
evidence  of  plalntilTs  having  been  accused 
of  burning  houses  was  not  admissible  under 
a  plea  of  Justification,  even  in  mitigation  of 
damages.  (2)  Bven  to  be  admissible  in  miti- 
gation, it  must  be  shown  to  have  been 
known  to  the  defendants  at  the  time  of 
adopting  and  publishing  the  resolutions  com- 
plained of.  (3)  Because  rumors  or  reports 
of  specific  offenses  of  plaintiff  were  not  ad- 
missible either  in  mitigation  of  damages,  or 
as  evidence  tending  to  show  the  bad  char- 
acter of  plaintiff. 

Error  in  permitting  defendant  J.  B.  Strick- 
land to  testify:  **I  have  known  the  plaintiff, 
Horace  Gox,  a  good  many  years.  Cox's  gen- 
eral character  in  the  neighborhood  where  he 
lived  before  he  moved  to  his  present  place 
was  pretty  bad."  This  evidence  was  ob- 
jected to,  on  the  ground  that  evidence  of 
plaintiff's  bad  chailacter  was  not  admissible 
in  support  of  a  plea  of  Justification. 

Error  In  admitting  testimony  of  various  de- 
fendants named,  who  testified  that  the  char- 
acter of  plaintiff  was  bad,  and  that  he  was 
accused  of  burning  several  houses  in  Berrien 
county,  and  because  evidence  of  the  general 
bad  character  of  plaintiff  was  not  admis- 
sible in  support  of  a  plea  of  Justification,— 
because  the  knowledge  of  plaintlirs  bad 
character  was  based  upon  reports  of  specific 
acts;  because  reports  of  plaintiff  having 
been  guilty  of  acts  of  burning  in  Berrien 
county  were  not  admissible  in  support  of 
"Justification"  of  an  arson  aUeged  to  have 
been  committed  in  Clinch  county,  even  in 
mitigation  of  damages;  and  because  rumors 
or  reports  of  specific  offenses  of  plaintiff 
were  not  admissible  either  in  mitigation  of 
damages,  or  as  evidence  to  show  bad  char- 
acter of  plaintiff. 

Because  the  court  allowed  defendant  C.  R. 
Pendleton  to  testify  in  answer  to  the  follow- 
ing question  of  defendants'  counsel:  *'State 
to  the  Jury  the  circumstances  under  which 
you  published  these  resolutions."  Answer: 
"I  received  from  the  mail  the  resolutions 
published  in  the  Times.  I  do  not  think  I  had 
ever  heard  of  the  burning  up  to  that  time. 
When  I  received  the  resolutions,  I  read  them. 
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and  read  the  names  signed,  and  recognised 
a  large  number  of  citizens  whom  I  knew 
welL  Being  of  a  personal  nature,  I  inserted 
them  as  an  advertisement,  as  is  the  custom 
with  newspapers,  and  made  a  charge  for 
same.  That  is  the  extent  of  my  connection 
with  the  affair.  I  had  no  knowledge  what- 
ever as  to  the  truth  or  untruth  of  the  char- 
ges. I  only  knew  the  men  making  the  char- 
ges, and  probably  would  have  thrown  the 
resolution^  in  the  waate  basket  if  I  had  not 
known  the  men.  I  did  not  attend  the  meet- 
ing, and  knew  nothing  about  the  charges. 
The  fact  that  the  publication  was  inserted 
as  advertising  matter,  among  newspapers, 
indicates  that  it  is  not  news  matter,  and  is 
not  editorial  matter,  and  indicates  that  it  is 
the  advertiser  who  Is  talking,  and  not  the 
newspaper  man.*'  This  testimony  was  ob- 
jected to,  on  the  ground  that  it  was  not 
relevant  in  support  of  •the  plea  of  Justifica- 
tion of  file  in  the  case,  and  because  it  went 
in  mitigation  of  damages  against  only  one 
of  numerous  joint  defendants. 

Error  in  permitting  defendant  John  King 
to  testify  as  to  a  conversation  between  him- 
self and  one  Burkhalter,  in  which  convert 
sation  Burkhalter  offered  to  procure  for  de* 
fendants  a  witness  who  would  swear  any- 
thing they  desired  him  to  swear.  This  evi- 
dence was  objected  to  as  irrelevant  to  the 
issue  involved,  as  not  in  impeachment  of  the 
evidence  of  any  of  the  plaintiff's  witnesses, 
and,  if  so  in  impeachment,  as  contradictory  of 
evidence  brought  out  in  the  cross-examination 
by  defendants'  counsel. 

Error  in  charging:  'The  plaintiff  in  this 
case,  Horace  Ck»x,  brings  his  action  against 
J.  W.  Powell  and  others  named  in  the  dec- 
laration, alleging  that  he  has  been  damaged 
in  the  sum  of  $50,000  by  reason  of  certain 
alleged  false  and  defamatory  publications 
of  and  concerning  him,  contained  in  certain 
resolutions  published  in  the  Yaldosta  Times, 
which  you  will  find  referred  to  in  the  dec- 
laration which  you  will  have  out  before 
you.  In  an  amendment  to  the  declaration  he 
alleges  that  certain  language  used  by  the 
defendants  In  the  preamble  to  said  resolu- 
tions intended  to  convey  the  impression  that 
the  plaintiff  had  been  guilty  of  similar 
crimes  in  and  about  the  town  of  Mill  town. 
To  the  original  declaration,  the  defendants, 
by  their  plea,  say  that  they  have  not  in- 
jured and  damaged  the  plaintiff  in  the  sum 
of  $50,000,  or  in  any  sum  whatever,  by  pub- 
lishing in  the  Yaldosta  Times  the  resolutions 
set  out  in  the  petition.  They  further  say 
tkKt  said  resolutions  we're  not  falsely  and 
maliciously  published,  as  charged  by  the 
plaintiff  in  said  petition.  They  admit  the 
signing  of  the  resolutions  and  their  publica- 
tion in  the  Yaldosta  Times,  and  say  that  the 
charges  set  out  in  said  resolutions,  and  so 
expressed  in  them,  were  expressions  of  opin- 
ion by  the  said  defendants  signing  the  same, 
which  were  formed  by  them,  and  so  express- 
ed, upon  circumstantial  evidence,  and  that 


when  the  same  were  signed  and  published 
by  the  defendants,  that  they,  and  each  of 
them,  were  entirely  free  from  malice  or  HI 
will,  and  that  said  resolutions  as  signed  and 
published  have  not  damaged  plaintiff  in  any 
sum  whatever.  They  further  say  that  the 
resolutions  were  published  as  an  advertise- 
ment, for  a  valuable  consideration,  by  the 
Yaidosta  Times.  To  the  declaration  as 
amended,  the  defendants  filed  what  is 
known  as  a  'plea  of  justification,'  in  which 
they  state  that  in  the  preamble  of  said  reso- 
lutions they  meant  and  intended  to  charge 
that  the  said  Horace  dox  was  either  directly 
or  Indirectly  connected  with  the  burning  of 
J.  B.  Strickland's  gin  house,  which  was 
burned  on  the  night  of  June  10,  18M;  and 
they  say  that  the  circumstantial  evidence  in 
the  case,  which  was  the  basis  of  said  reso- 
lutions, and  other  evidence,  justified  them 
in  the  opinion  so  formed  and  expressed  In 
said  resolutions,  and  which  they  stand  ready 
to  prove  in  Justification  of  the  same.  The 
defendants  deny  that  said  resolutions  are  a 
false  and  malicious  defamation  of  the  plain- 
tiff, tending  to  injure  his  reputation,  and  ex- 
pose blm  to  public  hatred,  contempt,  and 
ridicule.  Defendants  say,  further,  that  it  is 
true  that  the  resolutions  declare  that  the 
plaintiff  was  accused  of  numerous  cases  of 
like  nature  In  the  vicinity  of  Milltown,  in  the 
county  of  Berrien,  from  whence  he  came, 
but  they  did  not  say  that  he  was  guilty  of 
any  burning  at  any  of  the  places  mentioned, 
and  that  they  never  charged  that  he.  was 
guilty  of  or  connected  with  the  burning  of 
said  Bank's  mill,  and  that  it  is  so  stated  in 
said  resolutions,  that  the  said  Ck)x  was  ac- 
cused of  numerous  cases  of  like  nature  in 
the  vicinity  of  MUltown,  in  Berrien  county. 
This  makes  the  Issue  which  you  are  to  de- 
cide from  the  opinion  you  entertain  of  the 
evidence,  and  the  law  as  given  you  in  charge 
by  the  court"  Alleged  to  be  error,  in  that 
it  incorrectly  presented  the  issues  involved 
in  the  case,  in  that  the  court,  in  reading  to 
the  jury  that  part  of  defendants'  plea  be- 
ginning with  the  words:  "They  admit  the 
signing  of  the  resolutions  and  their  publica- 
tion in  the  Yaldosta  Times,  and  say  that  the 
charges  set  out  in  said  resolutions,  and  so 
expressed  In  them,  were  expressions  of  opin- 
ion by  said  defendants  signing  the  same, 
which  were  formed  by  them,  and  so  ex- 
pressed, upon  circumstantial  evidence,  and 
that  when  the  same  were  signed  and  pub- 
lished by  the  defendants,  that  they,  and 
each  of  them,  were  entirely  free  from  malice 
or  ill  will,  and  that  said  resolutions  as  sign- 
ed and  published  have  not  damaged  plain- 
tiff in  any  sum  whatever.  They  further  say 
that  the  resolutions  were  published  as  an 
advertisement,  for  a  valuable  consideration, 
by  the  Yaldosta  Times,"— presented  to  the 
jury  a  part  of  the  i^ea  as  originally  filed  in 
mitigation  of  damages,  and  which  had  been 
stricken  in  law  by  the  plea  of  justificatioB 
subsequently  filed;   and  in  giving  this  part 
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of  the  plea  In  charge,  and  In  charging  It  to 
be  a  part  of  the  issue,  the  court  committed 
an  error  calculated  to  mislead  and  confuse 
the  Jury  as  to  the  real  issues  in  the  case. 

Because  the  court  nowhere  in  his  charge 
informed  the  Jury  as  to  what  was  necessary 
to  be  prored  by  defendants  to  support  a  plea 
of  Justification. 

Error  in  charging:  "In  a  case  of  this  kind, 
where  a  plaintiff  brings  an  action  for  libel, 
he  puts  his  character  in  issue.  He  chal- 
lenges any  one  to  attack  his  character.  In 
a  case  where  the  defendant  files  a  plea  of 
Justification,  he  puts  the  character  of  the 
plaintiff  in  issue.  The  law  presumes  that  the 
plaintiff  is  a  man  of  good  character,  and  it  is 
incumbent  upon  defendants  to  show  that  he 
is  not  a  man  of  good  character.  Whether  he 
has  been  shown  to  be  a  man  of  good  or  bad 
character  you  will  determine  alone  from  the 
evidenoe."  Alleged  to  be  error:  (1)  Because 
in  a  libel  case  the  plaintiff  does  not  put  his 
character  in  issue,  though  his  character  may 
be  put  in  issue  by  the  defense  filed  in  said 
case.  (2)  Because  he  does  not  challenge  any 
one  to  attack  it,  for  no  one  has  a  right  to  at- 
tack his  character  save  parties  to  the  suit 
(^  Because  the  filing  of  the  idea  of  Justifica- 
tion alone  does  not  put  the  character  of  the 
plaintiff  in  issue,  so  as  to  allow  the  defend- 
ants to  introduce  proof  of  bad  character  of 
the  plaintiff,  until  the  plaintiff  has  himself 
undertaken  to  show  his  good  character. 

Because  the  court  erred  in  charging  that 
Jury  that  a  witness  may  be  impeached  by 
proof  of  bad  character,  said  charge  being  er- 
roneous, because  there  had  been  no  effort 
made  upon  the  part  of  either  plaintiff  or  de- 
fendant to  impeach  the  testimony  of  any 
witness  by  proof  of  bad  character,  and  said 
charge  being  specially  hurtful  to  plaintiff's 
case,  because  there  had  been  admitted  to  the 
Jury  eyidence  tending  to  show  the  bad  char- 
acter of  the  plaintiff,  which  was  not  intro- 
dnced  nor  admitted  for  the  purpose  of  im- 
peaching his  testimony,  but  solely  in  mitiga- 
tion of  damages;  said  charge,  therefore,  in 
effect,  applying  the  testimony  admitted  for 
tills  purpose  to  a  purpose  foreign  to  the  rea- 
sons for  which  it  was  intended. 

Error  in  charging:  *'It  is  not  necessary,  in 
order  to  sustain  a  plea  of  Justification,  to  in- 
troduce that  amount  and  character  of  evi- 
dence that  would  be  necessary  to  convict  a 
person  if  he  were  being  tried  for  the  offense 
charged,  under  an  indictment.  In  cases  of 
libel,  where  the  plaintiff  brings  an  action  for 
damages,  the  rule  is  tliat  the  Jury  may  de- 
termine the  issue  as  to  whether  or  not  the 
plea  of  Justification  is  true,  by  a  preponder- 
ance of  the  testimony."  Alleged  to  be  error  in 
the  use  of  the  words  "character  of  evidence," 
because  it  in  effect  instructed  the  Jury  that 
they  could  consider,  in  passing  upon  the  plea 
of  Justification,  evidence  which  would  not  be 
admissible  in  the  trial  of  a  criminal  case. 

Bnpr  in  charging:  *1f  there  are  conflicts 
in  the  testimony,  it  is  the  duty  of  the  Jury 


to  reconcile  these  conflicts,  the  one  with  the 
other.  Ton  may  take  into  consideration  the 
manner  of  the  witness  while  testifying,  his 
character,  his  means  of  knowing  the  facts 
about  which  he  testifles,  his  frankness  or 
want  of  candor,  his  interest,  his  relation- 
ship.*' Alleged  to  be  error,  in  that  it  in- 
structed the  Jury  that  they  could  consider 
the  character  of  the  witnesses,  there  being 
no  evidence  introduced  for  the  purpose  of 
showing  the  character  of  any  witness  testi- 
fying, and  any  consideration  of  the  char- 
acter of  the  witness  testifying  must  be  taken 
by  the  Jury  from  their  own  knowledge  of  his 
character,  which  is  not  permitted  to  the  Jury 
to  consider. 

Error  in  charging:  "It  is  alleged  in  the 
amendment  to  the  original  declaration  that 
the  words  used  in  the  preamble  to  these  reso- 
lutions by  the  defendants  intended  to  convey 
the  impression  that  the  plaintiff  in  this  case 
bad  been  guilty  of  similar  crimes  at  Mill- 
town.  You  will  examine  the  resolutions,  and 
say  whether  or  not,  in  your '  opinion,  from 
reading  them,  in  the  light  of  all  the  facts 
and  circumstances  of  the  case,  the  words 
which  say  that  the  plaintiff  was  accused  of 
numerous  like  crimes  in  the  vicinity  of  Mill- 
town  would,  to  the  mind  of  a  reasonable 
man,  convey  the  impression  that  the  de- 
fendants Intended  to  charge  that  the  plain- 
tiff was  guilty  of  numerous  crimes  of  arson 
in  the  vicinity  of  Milltown;  and  if,  after 
such  investigation,  you  should  believe  that 
such  was  the  intention  of  the  defendants, 
and  you  should  further  find  against  the  plea 
of  Justification  in  this  case^  then  you  would 
be  authorized  to  take  into  consideration  auch 
fact,  if  you  find  such  to  be  a  fact,  in  decid- 
ing what  amount  you  will  allow  the  plaintiff 
as  damages  under  the  rules  of  law  given  you 
in  charge  by  the  court"  Alleged  to  be  er- 
ror: (1)  In  that  it  instructed  the  Jury  to 
pass  upon  and  ascertain  whether  or  not  the 
defendants  "Intended"  to  charge  the  plain- 
tiff with  numerous  crimes  of  arson,  when  the 
question  at  issue  was,  what  was  the  natural 
and  reasonable  import  and  meaning  of  the 
words  used,  irrespective  of  the  Intention  of 
the  defendants  in  using  them?  (2)  Because 
the  plea  of  Justification  alluded  to  in  said 
charge,  as  of  file  in  the  case,  only  went  to 
the  length  of  Justifying  the  charge  of  burn- 
ing the  house  in  Clinch  county,  while  the 
charge  in  effect  told  the  Jury  that,  should 
they  believe  that 'the  defendants  had  char- 
ged the  plaintiff  in  the  case  with  similar 
crimes  at  Milltown,  the  proof  of  burning  the 
house  in  Clinch  county  would  Justify  the 
charge  of  guilt  as  regards  the  burning  of  the 
house  In  Milltown.  (3)  In  that  it  required 
the  Jury,  as  a  condition  precedent  to  pass- 
ing upon  this  issue,  to  find  that  the  plea  of 
Justification  had  not  been  sustained,  and 
confined  the  effect  of  this  further  charge  of 
crime  solely  to  an  aggravation  of  damages. 

Because  the  court  refused  to  give  in  charge 
the  following  written  requests:   "In  order  to 


660 


28  SOUTHBASTERN  BBPOBTBB. 


(Ga 


And  in  favor  of  tbe  defendants  in  this  cane, 
the  Jury  must  find  from  the  evidence  that 
the  plaintiff,  Horace  Cos,  either  burned  or 
was  concerned  in  the  burning  of  the  gin 
house  of  J.  B.  Strickland,,  in  the  county  of 
Clinch;  and,  in  considering  whether  or  not 
the  evidence  supports  this  charge,  the  Jury 
is  not  authorized  to  consider  any  evidence 
which  may  have  been  introduced  upon  the 
trial  of  this  case  as  to  rumors  or  reports  of 
said  Cox  having  been  guilty  of  the  crime  of 
arson  in  Berrien  county."  •'The  Jury,  if  they 
And  that  the  plea  of  Justification  has  not 
been  sustained,  that  the  evidence  is  not  suf- 
ficient to  convince  them  that  the  said  Horace 
Cox  burned  the  said  Strickland's  gin  house, 
then  they  must  find  in  favor  of  the  plaintiff; 
but  the  amount  of  the  verdict  which  they 
may  find  in  such  case  may  be  mitigated  by 
any  evidence  submitted  to  them  from  which 
they  believe  that  the  defendants,  at  the  time 
of  the  publication  of  these  resolutions,  had 
reasonable  evidence  or  reasonable  ground  of 
suspicion  of  the  truth  of  the  charge  of  arson 
made  in  the  resolutions.  In  the  considera- 
tion of  this  question,  the  Jury  cannot  con- 
sider any  evidence  introduced  In  their  hear- 
ing which  was  not  known  to  the  defend- 
ants at  the  time  of  the  adoption  and  publi- 
cation of  the  resolutions  complained  of." 
"Should  the  Jury  find  that  no  sufficient  evi- 
dence has  been  presented  in  their  hearing,  In 
their  opinion,  to  mitigate  the  damages,  then 
it  would  be  their  duty  to  find  that  the  plain- 
tiff in  case  had  been  injured  by  the  attempt 
made  in  the  plea  of  Justification  to  prove 
him  guilty  of  the  crime  charged;  and,  in 
that  view,  they  would  be  authorized  to  in- 
crease the  damages  which  they  might  find 
against  the  defendants."  *'It  is  the  duty  of 
the  Jury,  under  the  law,  to  read  these  reso- 
lutions, and  to  say  whether  or  not,  in  their 
opinion,  from  a  reading  of  them,  the  words 
which  say  that  Horace  Cox  was  accused  of 
numerous  like  crimes  in  the  vicinity  of  Mill- 
town,  to  the  mind  of  a  reasonable  man,  con- 
vey the  impression  that  these  defendants 
meant  to  charge  that  the  said  Horace  Cos 
was  guilty  of  numerous  crimes  of  arson  in 
the  vicinity  of  Milltown;  and  if,  after  such 
Investigation,  they  should  believe  that  they 
did  so  mean  to  charge,  the  Jury  must  find  in 
favor  of  the  plaintiff,  notwithstanding  the 
fact  they  may  have  found  that  the  evidence 
was  sufficient  to  convince  them  that  Horace 
Cox  had  burned  the  gin  of  J.  B.  Strickland." 

C.  M.  Hitch  and  Hitch  &  Myers,  for  plain- 
tiff in  error.  Denmark  &  Ashley  and  W.  O. 
Brantley,  for  defendants  in  error. 

GOBEB,  J.  The  official  report  states  the 
facts. 

1.  The  contention  of  the  defendants,  in  in- 
sisting upon  their  plea  in  the  present  form, 
embodies  two  postulates:  Birst.  That  the  de- 
fendants have  the  right  to  say  in  a  publi- 
cation concerning  the  plaintiff  that  he  was 


accused  of  numerous  cases  of  arson  In  an- 
other county  whence  he  had  come.  It  does 
not  appear  that  this  accusation  had  ever  been 
more  than  floating  slander.  These  defend- 
ants take  up  what  might  have  been  harm- 
less, and,  through  a  newspaper,  send  It  broad- 
cast to  the  worid.  To  yield  this  contention 
18  to  give  up  all  the  law  of  libeL  If  it  is 
to  be  conceded  that  a  newspap^  can  whole- 
sale slanders,  and  set  up  their  previous  cir- 
culation as  a  defense,  then  whatever  protec- 
tion there  is  to  character  from  the  assaults 
of  the  libeler  is  gone.  The  reasons  to  the 
contrary  are  primary  and  obvious.  Second. 
It  is  contended  that  the  plaintiff  is  either  di- 
rectly or  indirectly  connected  with  the  burn- 
ing of  property,  because  of  his  having  be^i 
accused  of  numerous  cases  of  like  character 
in  another  county.  Stated  as  a  syllogism, 
we  have:  There  has  been  a  burning  of 
property  in  CUnch  county.  Cox  was  ac- 
cused of  numerous  cases  of  like  character  in 
Berrien  county.  Therefore  Cox  burned  the 
property  in  Clinch  county.  The  tyro  could 
point  out  the  fallacy.  Such  reasoning  is  not 
only  faulty,  but  it  is  dangerous. 

2.  As  to  the  Justification,  section  3891,  Civ. 
Code,  is  as  follows:  "In  every  case  of  tort, 
if  the  defendant  was  authorized  by  law  to 
do  the  act  complained  of,  he  may  plead  the 
same  as  a  Justification.  By  sach  plea  he 
admits  the  act  to  be  done,  and  shall  be  «i- 
tltled  to  all  the  privileges  of  one  holding  the 
afiirmative  of  the  issue;  hut  such  plea  shall 
not  give  to  the  defendant  the  right  to  open 
and  conclude  the  argument  before  the  jury, 
unless  it  is  filed  before  the  plaintiff  submits 
any  evidence  to  the  Jury  trying  the  case.** 
A  plea  of  Justification  to  a  declaration  con- 
taining several  counts,  each  laying  action- 
able words,  goes  to  the  whole  declaration, 
unless  the  plea  is  restricted  In  its  terms  to 
certain  parts  or  certain  counts;  and  such 
plea  waives  the  general  issue.  No  amount 
of  evidence  going  to  negative  malice  will 
wholly  defeat  the  action  under  a  plea  of  Jus- 
tification, the  words  being  actionable  per  se, 
and  not  privileged.  Nothing  short  of  prov- 
ing the  truth  of  the  plea  will  suffice.  Hen- 
derson V.  Fox,  83  Oa.  283,  9  S.  B.  838.  If  a 
material  part  of  a  plea  of  Justification  fails, 
the  plea  falls  altogether.  Where  the  charge 
was  that  the  plaintiff  had  acted  for  spite  and 
lucre,  the  defendant  Justified,  but  his  Justi- 
fication failed  as  to  lucre,  held  that,  the 
charge  being  entire,  the  i^aintiff  was  enti- 
tled to  a  verdict;  and,  where  a  part  only  of 
a  divisible  charge  is  Justified,  the  d^endant 
is  liable  for  the  part  not  Justified.  Townsh. 
Sland.^  &  L.  p.  602,  f  359.  On  the  same  prin- 
ciple, U  is  held,  in  an  action  on  the  chaigs 
of  stealing  hogs,  it  is  not  a  good  plea  that 
the  plaintiff  had  stolen  one  hog.  Swann  v. 
Rary,  3  Blackf.  298. 

3.  A  newspaper  is  not  privileged  In  its  pub- 
lications, but  it  is  liable  for  what  it  pub- 
lishes, in  the  same  manner  as  any  individ- 
ual.    Campbell  v.  Spottlswoode,  8  Law  *L 
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(N.  8.)  201;  DaylBon  t.  Duncan,  7  BL  4b  BL 
231;  Sheckell  y.  Jackson,  10  Gush.  26;  State 
▼.  Banner  Pub.  Oo.,  22  Reporter,  446; 
Townsh.  Sland.  &  L.  447.  The  publication 
of  defamatory  matter  Is  not  privileged  be- 
cause published  In  the  form  of  an  advertise- 
ment, or  as  news,  or  because  furnished  by  a 
correspondent,  or  Is  copied  from  other  pa- 
pers. Robertson  v.  Bennett,  44  N.  Y.  Super. 
Ct  66;  Perret  v.  New  Orleans  Times,  25  La. 
Ann.  170;  Harrison  t.  Pearce,  1  Fost  4b  F. 
567;  Thompson  v.  Pownlng,  15  Nev.  185; 
MaUory  v.  Press  Co.,  34  Minn.  521,  26  N.  W. 
904;  Bathrick  t.  Tribune  Ck).,  50  Mich.  629, 
16  N.  W.  172;  Townsh.  Sland.  &  L.  448. 
The  right  to  publish  through  the  newspaper 
press  such  matters  of  interest  as  may  be 
properly  laid  before  the  public  does  not  go 
to  the  extent  of  allowing  the  publication  con- 
cerning a  person  of  false  and  defamatory 
matter,  there  being  no  other  reason  or  Jus- 
tification for  so  doing  than  the  mere  publican 
Hon  of  the  news.  But  fkilse  assertions,  when 
they  impute  the  commission  of  crime,  are 
actionable;  and,  when  not  based  upon  any 
facts  legally  tending  to  prove  the  crime  im- 
puted, the  publication  cannot  be  said  to  be 
privileged.  It  will  not  do  to  say  that  such 
a  publication  was  made  with  reasonable 
•care,  however  good  the  motive  may  have 
been.  Newell,  Defam.  p.  591,  §  87.  In  pop- 
ular b^ef,  one  man  can  publish  of  another 
what  he  sees  fit,  if,  by  bluff  or  otherwise,  he 
-can  avoid  any  personal  consequences  on  ac- 
count of  such  act  The  party  aggrieved  must 
either  submit  or  go  gunning  for  the  pub- 
lisher, in  order  to  retain  his  place  In  public 
estimation  as  a  man  of  honor.  Generally  the 
libeler  is  not  in  evidence.  His  work  is  done 
behind  the  scene.  You  cannot  always  know 
his  motive.  Upon  the  surface  he  Is  the 
embodiment  of  fairness,— of  patriotism.  Yea, 
-sometimes  his  religious  views  almost  deter 
liim  from  the  work  he  is  about,  but,  patriot 
as  he  is,  he  will  do  the  public  a  service,  and 
often  he  strikes  a  better  man  than  be  Is,— 
a  cowardly  blow  though  it  be.  "Character" 
is  defined  by  Webster  to  be  peculiar  quali- 
ties impressed  by  nature  or  habit  on  a  per- 
-son,, which  distinguish  him  from  others.  The 
libeler  would  strip  him  of  these.  He  wishes 
bim  to  appear,  not  in  his  true  character,  but 
in  a  fictitious  one,— a  character  that  he  would 
give  him.  We  can  understand  why  a  thief 
would  steal;  he  is  after  gain.  So  forgery  is 
committed,  and  other  crimes.  But,  from  a 
moral  standpoint,  a  man  who  would  destroy 
character  must  be  ranked  along  with  the 
felon  who  commits  arson.  He  cannot  hope 
to  profit  by  it  He  cannot  appropriate  that 
•of  which  he  deprives  another.  Character 
•ought  to  be  protected.  The  law  ought  to  be 
enforced  to  protect  it  I  could  not  do  bet- 
ter than  quote  just  here  from  the  preface  to 
the  letters  of  Junius:  "If  the  characters  of 
rprivate  men  are  assailed  or  injured,  a  double 
<-emedy  Is  open  to  them,  by  action  and  Indlct- 
fnent    If,  through  Indolence,   fftlse  shame, 


or  indifference,  they  will  not  appeal  to  the 
laws  of  their  country,  they  f^  in  their  duty 
to  society,  and  are  unjust  to  themselves.  If, 
from  an  unwarrantable  distrust  of  the  integ- 
rity of  Juries,  they  would  wish  to  obtain  Jus- 
tice by  any  mode  of  procedure  more  sum- 
mary than  a  trial  by  their  peers,  I  do  not 
scruple  to  affirm  that  they  are,  in  effect 
greater  enemies  to  themselves  than  the  libel- 
er they  prosecute.** 

A  newspaper  is  a  great  power.  There  will 
doubtless  appear  no  greater  factor  in  the 
progress  and  development  of  our  common 
country.  Some  men  owe  to  the  press  the  re- 
spect they  exhibit  for  religion  and  morality. 
They  fear  its  lash.  The  newspaper  should 
discriminate.  Upon  its  lofty  pedestal  it 
should  command  respect  for  its  high-toned 
thought  its  Justice,  its  conservatism,  and  its 
moderation.  The  press  should  be  free.  It 
should  not  be  deterred  from  its  legitimate 
work.  It  leads  thought  It  molds  public 
opinion.  It  thinks  for  the  people.  Some 
men  have  illustrated  this  great  calling.  They 
have  appreciated  its  duties  and  obligations. 
They  have  lent  an  ear  to  the  right  Their 
endeavors  have  kept  time  to  the  needs  and 
necessities  of  the  great  millions  who  exem- 
plify the  virtue,  religion,  and  morality  of  this 
country.  The  man  that  sits  in  this  high 
place,  athlrst  for  greed  and  gain,  whose 
opinions  depend  upon  the  amount  of  money 
he  gets  in  his  wallet  who  attacks  private 
character  when  he  is  paid  to  do  so^  is  a 
usurper  and  a  public  enemy.  As  well  anight 
Judas  Iscarlot  exhibit  the  price  of  his  per- 
fidy as  an  excuse  for  his  crime  as  for  a  libel- 
er to  set  up  that  he  published  the  libel  com- 
plained of  for  money.  If  this  plaintiff  is 
guUty  of  the  acts  published  against  him, 
these  defendants  had  a  right  to  publish 
them,  and  they  did  a  public  service  In  doing 
■o.  On  the  contrary,  if  he  is  not  guilty,  and 
if  it  is  an  effort  to  defame  and  degrade  him, 
the  law  should  not  withhold  its  vindication. 
It  is  not  Intended  to  say  how  this  case  should 
be  finally  determined.  Let  it  be  present- 
ed to  the  Jury  under  these  rules,  and  let  the 
truth  prevail.    Judgment  reversed. 

GOBER,  J.,  of  the  Blue  Ridge  circuit  was 
designated  by  the  governor  and  presided  in 
this  case  in  place  of  ATKINSON,  J.,  who  was 
disqualified. 


(101  Ga.  64) 

KING  V.  TRAVELERS'  INS.  00.  OP 

HARTFORD,  OONN. 

(Supreme  Court  of  Georgia.     May  6,  1887.) 

AOCIDBNT  InSURANOB— SCOPB  OF  RI8K— IirTBRPR» 

TATioN  OF  Policy. 
1.  Where  a  policy  of  accident  insurance  stip- 
ulates for  the  payment  to  the  insared  of  a  spec- 
ified sum  per  week  as  an  indemnity  agamst 
loss  of  time  resulting  from  accidental  physical 
injuries,  and  also  provides  that,  "if  such  in- 
juries are  sustained  while  riding  as  a  passenger 
in  any  conveyance  using  steam,  cable,  or  eI<H:- 
tricity  as  a  motive  power,  the  amount  to  be 
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paid  ihall  Im  double  tlie  tarn  above  ipedfied,'^ 
the  inenred,  if  injured  while  attempting  to 
alight  from  a  moving  electric  street  car,  is  to  be 
regarded  as  having  been  injured  "while  riding 
as  a  passenger  in"  the  car,  and,  if  thus  injured, 
under  circumstances  entitling  him  to  receive 
from  the  company  a  weekly  indemnity  in  any 
amount,  is  to  be  compensated  under  the  double 
indemnity  dause  above  quoted. 

2.  The  foregoing  is  true  although  another 
clause  of  the  policy  includes  in  an  enumeration 
of  certain  risks,  which  are  not  to  be  thereby  cov- 
ered, injuries  occasioned  by  "entering,  or  try* 
ing  to  enter,  or  leaving,  a  moving  conveyance 
using  steam  as  a  motive  power  (except  cable 
and  electric  street  cars)."  This  latter  clause 
has  no  relation  to  that  allowing  the  double  in- 
demnity, and  cannot  be  construed  as  excepting 
from  its  operation  claims  arising  from  injuries 
received  upon  electric  cars. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  by  Horace  B.  King  against  the  Trav- 
elers' Insurance  Company  of  Hartford,  Conn., 
on  a  policy  of  Insurance.  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Re- 
versed. 

Reece  &  Denny,  for  plaintiff  in  error.  Row- 
ell  &  RoweU,  for  defendant  in  error. 


COBB,  J.  King  sued  the  Travelers'  Insur- 
ance Company  upon  a  policy  of  accident  in- 
surance. The  defendant  admitted  a  liability 
for  ^125,  and  no  more;  while  the  plaintiff  con- 
tended that  it  was  liable  for  double  that 
amount,  under  the  following  clause  of  the 
policy:  "If  such  injuries  are  sustained  while 
riding  as  a  passenger  in  any  passenger  con- 
veyance using  steam,  cable,  or  electricity  as  a 
motive  power,  the  amount  to  be  paid  shall  be 
double  the  sum  above  specified."  The  only 
question  presented  is  whether  the  company  is 
liable  under  the  double  indemnity  clause  above 
quoted.  The  plaintiff  was  injured  while  at- 
tempting to  alight  from  a  moving  street  car 
using  electricity  as  a  motive  power.  It  is  con- 
ceded that  the  injury  to  the  plaintiff  was  ef- 
fected through  such  "external,  violent,  and  ac- 
cidental means"  as  to  render  the  defendant 
liable  under  the  terms  of  the  policy,  but  it  is 
denied  that  it  was  sustained  "while  riding  as  a 
passenger  in"  a  passenger  conveyance,  and 
therefore  liability  for  double  Indemnity  under 
the  clause  above  quoted  has  not  arisen.  We 
do  not  think  this  contention  is  sound.  "A 
person  may  be  said  to  be  traveling  in  a  car- 
riage while  alighting  therefrom,  until  he  has 
completely  disconnected  himself  and  alight- 
ed." 2  May,  Inel.  §  524.  See,  also,  Northrup 
V.  Assurance  Co.,  43  N.  Y.  616.  There  being 
nothing  in  the  policy  requiring  a  different  con- 
struction to  be  placed  upon  the  words,  It  is 
reasonable  to  hold  that  the  insured  was  pro- 
tected against  aU  injuries  caused  by  accidental 
means  from  the  moment  that  he  entered  the 
conveyance  until  he  had  alighted  therefrom. 
During  this  entire  period  he  is  riding  as  a  pas- 
senger in  the  conveyance.  This  interpretation 
is  required  by  the  rule  that  requires  words 
to  be  given  their  usual  and  ordinary  meaning. 


Tile  CietmidBnt  Is  liable  for  the  double  taidem- 
nlty,  notwithstanding  there  was  a  daoae  In 
the  policy  providing  that  "this  Insuranoe  does 
not  cover  •  •  •  entering,  or  trying  to  &kta, 
or  leaving,  a  moving  conveyance  using  steam 
as  a  motive  power  (except  cable  and  electric 
street  cars)."  This  dause  is  not  dealing  with 
the  amount  to  be  paid,  but  Is  an  enumeration 
of  cases  In  which  there  would  be  no  liability; 
and  Injuries  received  on  electric  cars  In  the 
manner  that  plaintiff  was  hurt  are  expressly 
excepted  from  Its  operation.  Judgment  re- 
versed. 


(101  Q«.  77) 
FRAZIBR  T.  GEORGIA  RAILROAD  ft 
BAI^KING  CO. 

(Supreme  Court  of  Georgia,     May  7,  1897.) 

AoTioy  FOB    Death— Survival— Statutes— So»- 
JBOT  AND  Title. 

1.  Where  a  parent,  entitled  to  bring  an  ac- 
tion Of  tort  for  the  homicide  of  a  son,  dies  with- 
out having  instituted  suit,  the  right  of  action 
does  not  survive  to  the  administrator  of  such 
parent. 

2.  The  act  of  the  general  assembly  approved 
October  22,  1889  (Acts  1889,  p.  73),  which  is 
entitled  '*An  act  to  amend  section  2967  of  the 
Code  of  Georgia  so  as  to  prevent  abatement  of 
action  ex  delicto  in  certain  cases,  where  either 
of  the  parties  may  die  pendente  lite,"  saves 
pending  actions  only,  and  for  that  puipose  its 
provisions  are  within  the  scope  of  its  title;  but 
in  so  far  as  it  purports  to  create  in  the  personal 
representatives  of  a  deceased  person  a  cause  of 
action,  it  contravenes  that  clause  of  the  consti- 
tution of  this  state  which  prohibits  the  passage 
of  an  act  which  refers  in  its  title  to  more  than 
one  subject-matter,  or  which  contains  matter 
different  from  that  expressed  in  the  title. 

3.  In  the  present  case  the  action  was  brought 
by  the  administrator  of  the  deceased  parent  for 
damages  resulting  from  the  homicide  of  a  minor 
child,  and  was  therefore  properly  dismissed  on 
demurrer. 

(Syllabus  by  the  Ck>nrt) 

Brror  from  superior  court,  Taliaferro  ooun- 
ty;  S.  Reese,  Judge. 

Suit  by  Alexander  Frazler,  as  administrator 
of  Mrs.  Frazler,  against  the  C^eorgia  Railroad 
&  Banking  Company,  to  recover  for  the  neg- 
ligent liLlIling  of  Intestate's  minor  son.  From 
a  judgment  for  defendant,  plaintiff  brings  er 
ror.    Affirmed. 

Saml.  H.  Sibley,  for  plaintiff  in  error.  Jos. 
B.  &  Bryan  Cummlng  and  M.  P.  Reese,  for 
defendant  in  error. 


SIMMONS,  a  J.  Willie  Frazler  was  klUed 
in  1892,  by  alleged  negligent  acts  of  the  Geor- 
gia Railroad  &  Banking  Company.  He  left, 
surviving  him,  his  mother,  who.  It  is  alleged, 
was  dependent  upon  him  for  support.  Tbe 
mother  died  shortly  after  the  son,  and  had 
before  her  death  brought  no  action  for  his 
homicide.  Alexander  Frazler  was  appointed 
administrator  upon  the  mother's  estate,  and 
he  began  an  action  against  the  railroad  com- 
pany to  recover;  for  the  benefit  of  the  moth- 
er's estate,  the  value  of  the  son's  life.  To 
tbe  petition  the  defendant  demurred,  on  the 
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gromid  that  no  cause  of  action  had  sarviTed 
the  mother  to  be  prosecuted  by  her  admlnia- 
trator.  The  trial  Judge  sustained  the  demur- 
rer, and  dismissed  the  action,  and  to  this  the 
plaintiff  excepted. 

1.  The  act  of  1887  (QIt.  Code,  f  3828)  giyes 
a  mother  the  right  to  bring  an  action  for  the 
homicide  of  her  son  upon  whom  she  is  de- 
pendent or  who  contributes  to  her  support, 
unless  the  son  leave  a  wife  or  chUdreUi  If 
the  mother  had  lived,  snd  brought  her  action, 
and  had  then  died  pending  the  action,  under 
the  acts  of  1868  (Oiv.  Code,  f  8825),  the  action 
would  not  have  been  abated  by  her  death,  but 
her  administrator  could  have  been  made  a 
party,  and  prosecuted  the  suit  to  Judgment 
She  having  died  before  the  suit  was  institut- 
ed, her  right  of  action  did  not  survive  to  her 
adnUnlstrator. 

2.  It  is  contended,  however,  by  our  able  and 
learned  young  brother,  that  although  the  ac- 
tion was  not  brought  in  the  lifetime  of  the 
mother,  under  the  act  of  1889  (Civ.  Code,  su- 
pra), the  right  of  action  did  survive  to  the  ad- 
ministrator, under  that  clause  of  the  act  which 
declares  that  "such  cause  of  action,  in  case 
of  the  death  of  the  plaintiff,  shall,  in  the  event 
there  is  no  right  of  survivorship  in  any  other 
person,  survive  to  the  personal  representative 
of  the  deceased  plaintiff."  We  think  that  the 
legislature,  in  passing  this  act,  did  not  intend 
that  it  should  apply  to  a  case  like  the  one  now 
under  consideration,  but  that  their  intention 
was,  as  expressed  in  the  titie  to  the  act,  to 
declare  that  where  a  mother  had  begun  her 
action,  and  died  during  the  pendency  thereof, 
and  there  was  no  right  of  survivorship  in  any 
other  person,  the  administrator  should  be  al- 
lowed to  prosecute  the  suit  to  Judgment.  The 
title  of  the  act  is  as  follows:  "An  act  to 
amend  section  2967  of  the  Code  of  Georgia  so 
as  to  prevent  abatement  of  actions  ex  delicto 
in  certain  cases,  where  either  of  the  parties 
may  die  pendente  lite.'*  This  shows  that  the 
intention  was  to  save  pending  actions  only, 
and  not  to  give  an  additional  right  to  the  per- 
sonal representative.  The  body  of  the  act  de- 
clares that  no  action  for  a  tort  shall  abate  by 
the  death  of  either  party;  that,  in  case  of  the 
death  of  the  plaintiff,  the  action  shall  survive 
to  his  personal  representatives;  and,  in  case 
of  the  death  of  the  defendant,  the  action  shall 
survive  against  his  personal  representatives. 
The  use  of  the  words  **psrty,"  "plaintiff,"  and 
"defendant**  clearly  shows  that  the  intention 
of  the  legislature  was  to  provide  for  pending 
actions  only.  The  words  "plaintiff"  and  "de- 
fendant" are  inapplicable  except  where  the 
action  has  been  already  commenced.  There 
can  be  legally  no  plaintiff  or  defendant  unless 
a  suit  or  action  of  some  kind  has  been  filed  in 
some  court  The  words  "cause  of  action 
•  ♦  •  shall  •  ♦  •  survive  to  the  person- 
al representative  of  the  deceased  plaintiff,** 
construed  in  the  light  of  the  titie  of  the  act 
and  of  the  phraseology  of  the  act  Itself,  mean, 
In  our  opinion,  that  the  action,  rather  than 
the  cause  of  action,  shall  survive.     Construed 


In  this  way,  the  act  is  constitutional  and  in 
harmony  with  its  title;  but  if  we  are  wrong 
in  this  view  of  it,  and  the  act  really  purports 
to  give  a  right  of  action  to  the  administrator, 
we  should  be  compelled  to  hold  that  the  act 
contains  two  subjects-matter,  and  contravenes 
that  clause  of  our  constitution  which  prohib- 
its the  passage  of  an  act  containing  matter 
different  from  that  expressed  in  the  titie.  The 
titie  of  the  act  deals  only  with  pending  ac- 
tions. The  act,  construed  as  contended  for  by 
counsel  for  the  plaintiff  in  error,  would  give 
the  right  to  the  personal  representative  to 
bring  an  action  in  his  own  name, .  although 
the  mother  died  without  ever  having  insti- 
tuted suit  This  would  be  a  matter  different 
from  that  expressed  in  the  titie,  which  would 
make  that  portion  of  the  act,  if  construed  ac- 
cording to  the  contention  of  counsel,  uncon- 
stitutionaL  We  think,  therefore,  that  the  act 
saves  only  actions  pending  at  the  time  of  the 
death  of  the  deceased  party. 

3.  No  action  having  been  conmienced  by  the 
mother,  and  the  one  now  under  considera- 
tion having  been  brought  by  her  administra- 
tor, the  trial  Judge  committed  no  error  in  sus- 
taining the  demurrer  and  dismissing  the  suit 
Judgment  affirmed. 

FISH,  J.,  not  sitting,  disqualified. 


(m  Ga.  180) 
McCANDLESS  v.  YOHKSHIRB  GUARAN- 
TEE &  SECURITIES  CORP.,  Limited. 
(Supreme  Court  of  Georgia.     May  'l9,  1897.) 

DbbDS—  ATTESTATIOH  —  PRBSVMPTIOITB  —  URsf  BD 

Statbs  CJonsuls— Powbrs— TaiAi#— 
Chjlngb  or  Thbobt. 

1.  Where  a  deed  purporting  to  have  been  ex- 
ecuted by  a  foreign  corporation  began  with  the 
words.  "State  of  New  York,  County  of  New 
York/*  and  recited  on  its  face  that  it  was  made 
**by  its  president  [naming  him]  and  directors 
[naming  two  persons]  of  the  state  and  county 
aforesaid,"  and  where  the  names  of  the  corpo- 
ration and  of  the  three  persons  above  indicated 
(these  three  signing  as  president  and  as  direct- 
ors, respectively)  were  affixed  to  the  deed,  and 
the  same  was  attested  by  two  witnesses,  one 
of  the  latter  adding  after  his  name  the  words, 
"Consul  of  the  U.  S.  of  America  at  Hudders^ 
field,  Eng.,"  hdd  that,  in  the  absence  of  any  evi- 
dence showing  affirmatively  where  the  deed  was 
executed,  it  will  be  presumed  that  it  was  exe- 
cuted in  the  state  and  county  of  New  York. 

2.  Construing  section  3621  of  the  Civil  Code, 
which  authorizes  the  attestation  of  a  deed  ex- 
ecuted out  of  this  state  by  a  consul  of  the 
United  States,  but  does  not  declare  or  intimate 
that  such  an  officer  may  make  such  attestation 
at  any  place  other  than  that  of  his  consulate 
in  connection  with  section  1750  of  the  Revised 
Stati^tes  of  the  United  States,  which  apparent- 
ly limits  the  official  functions  of  consuls  to  the 
places  to  which  they  are  respectively  accredited, 
a  consul  of  the  United  States  for  a  designated 
city  in  a  foreign  country  cannot  legally,  in  his 
official  capacity,  attest  a  deed  executed  in  any 
one  of  the  United  States. 

8.  The  holder  of  a  promissory  note  secured  bv 
an  instrument  purporting  to  be  a  deed  to  land, 
who  brings  an  action  for  the  recovery  of  the 
money  due  on  such  note,  alleges  in  bis  declara- 
tion that  the  instrument  in  question  is  a  deed, 
and  on  this  ground  obtains  a  judgment  em- 
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bracing  a  special  lien  upon  the  land,  and  who 
thereafter  undertakes  to  convej  the  land  to  the 
defendant  in  execution,  so  as  to  authorize  the 
leyy  thereon  of  an  execution  issued  upon  such 
judgment,  will  not  afterwards  be  heard  to  al- 
lege that  the  instrument  securing  the  debt  is 
not,  in  fact,  a  deed  passing  title,  but  a  mort- 
gage only. 

4.  The  record  disclosing  that  the  deed  ex- 
ecuted by  the  plaintiff  in  execution  for  the  pur- 
pose above  stated  had  not  been  so  attested  as  to 
lawfully  admit  it  to  record,  the  actual  recording 
of  it  was  a  mere  nullity,  and  consequently  the 
levy  of  the  execution  upon  the  land  described 
in  such  deed  was  unlawful,  and  its  further  prog- 
ress should  have  been  enjoined,  the  sheriff  hay- 
ing refused  to  accept  the  affidavit  of  illegality 
tendered  by  the  defendant  in  -execution,  and 
this  affidavit,  among  other  things,  alleging  that 
the  levy  was  unlawful  for  the  reason  herein  in- 
dicated. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Butts  county; 
M.  W.  Beck,  Judge. 

Action  by  the  Yorkshire  Guarantee  &  Se- 
curities Corporation,  Limited,  against  Julia 
0.  McGandless.  There  was  a  judgment  for 
plaintiff,  and  defendant's  application  for  an 
injunction  was  denied,  and  she  brings  error. 
Reversed. 

Ray  &  Ray  and  Anderson,  Felder  &  Davis, 
for  plaintiff  in  error.  Y.  A.  Wright  and 
Payne  &  Tye,  for  defendant  in  error. 


COBB,  J.  The  Yorkshire  Guarantee  &  Se- 
curities Corporation,  Limited,  brought  suit 
against  Mrs.  McCandless  on  a  promissory 
note,  prasring  a  general  judgment  against  her, 
and  also  a  special  judgment  on  certain  prop- 
erty embraced  In  a  deed  which  it  was  al- 
leged she  had  executed  to  secure  the  debt  up- 
on which  the  suit  was  brought  A  verdict 
and  judgment  were  entered  against  her  for  the 
amount  of  the  debt,  which  were  declared  to  be 
a  special  lien  upon  the  property  embraced  In 
the  deed,  to  be  enforced  In  accordance  with 
the  provisions  of  section  1960  of  the  Code  of 
1882  (Civ.  Code,  §  2771).  Execution  was  la- 
sued  and  levied  upon  the  property  embraced 
In  the  deed.  Mrs.  McCandless  tendered  to 
the  sheriff  an  affidavit  of  Illegality,  setting 
ap,  among  other  grounds,  that  the  deed  re- 
con  veylng  the  property,  which  had  been  filed 
and  recorded  in  order  to  make  the  levy,  was 
insufficient,  In  that  it  purported  to  be  ex- 
ecuted in  the  state  and  county  of  New  York, 
and  was  attested  by  two  witnesses,  one  of 
whom  was  an  unofficial  person,  and  the  other 
signed  himself  as  consul  of  the  United  States 
of  America  at  Huddersfleld,  England.  The 
sheriff  refused  to  receive  the  affidavit  of  Il- 
legality, and  she  ffied  her  petition  In  equity, 
praying  that  the  sale  of  her  property  be  en- 
joined. The  application  for  Injunction  was 
denied,  and  she  excepted. 

1.  The  deed  which  was  filed  and  recorded 
for  the  purpose  of  making  the  levy  in  this 
case  began  with  the  words,  **State  of  New 
York,  County  of  New  York,"  and  recited  that 
it  was  the  deed  of  "the  Yorkshire  Guarantee 
and  Securities  Corporation,  Limited,   by  its 


president  [naming  him]  and  directors  [nam- 
ing  two  persons]  of  the  state  and  CDunty 
aforesaid."  It  was  signed  by  the  president 
and  directors,  and  attested  as  follows:  ^'W. 
A.  Angells,  Cleveland  Roadhead,  Depart- 
ment Accountant  Frank  C.  McGee,  Consul 
of  the  U.  S.  of  America  at  Huddersfleld,  BSng.** 
There  was  no  evidence  as  to  where  the  deed 
was  actually  executed.  From  the  caption 
and  the  recitals  in  the  paper  It  must  be  pre- 
sumed, In  the  absence  of  evidence  sho^wlng 
the  place  of  its  actual  execution,  that  the 
paper  was  signed  and  attested  In  the  state  and 
county  of  New  York.  Allgood  t.  State,  87 
Ga.  668,  18  S.  B.  569. 

2.  If  the  paper  was  actually  signed  in  the 
state  of  New  York,  the  question  is  raised: 
Was  it  so  attested  as  to  be  admitted  to  record 
under  the  laws  of  the  state?  ^o  authorize 
the  record  of  a  deed  to  realty  or  personalty, 
when  executed  out  of  this  state,  the  deed 
must  be  attested  by,  or  acknowledged  before, 
•  •  •  a  consul  or  vice-consul  of  the  United 
States,  the  certificate  of  these  officers  under 
their  seal  being  evidence  of  the  fact"  Civ. 
Code,  f  3621.  "Bvery  secretary  of  legation 
and  consular  officer  is  authorized,  whenever 
he  Is  required  or  deems  it  necessary  or  proper 
so  to  do,  at  the  post,  port,  place,  or  withm 
the  limits  of  his  legation,  consulate,  or  com- 
mercial agency,  •  •  ♦  to  perform  any  no- 
tarial act  which  any  notary  public  is  required 
or  authorized  by  law  to  do  within  the  United 
States."  Rev.  St  U.  S.  (2d  Bd.,  1878)  f  1^0. 
Construing  the  section  of  the  Civil  Code 
which  authorizes  a  consul  to  attest  a  deed  In 
connection  with  the  section  of  the  Revised 
Statutes  which  defines  the  powers  of  a  consul. 
It  is  clear  that  It  was  not  Int^ided  that  a 
consul  could  act,  in  relation  to  the  matter  of 
attesting  deeds,  at  any  other  place  than  that 
at  which  the  laws  of  the  United  States  au- 
thorize him  to  perform  such  acts.  Therefore, 
if  a  consul  of  the  United  States  attest  a  deed 
at  any  other  place  than  his  consulate,  such 
attestation  would  not  be  sufficient  to  author^ 
ize  the  record  of  the  deed« 

8.  It  was  contended  that  the  affidavit  of 
illegality  was  properly  refused,  and  the  In- 
junction rightfully  denied,  on  the  ground  that 
the  paper  declared  on  hi  the  suit  as  a  deed 
was  really  not  a  deed,  but  a  mortgage,  and 
therefore  no  reconveyance  was  necessaiy  in 
order  to  authorize  the  levy  and  sale.  It  Is 
not  necessary  for  us  to  decide  whether  the 
paper  was  a  deed  or  a  mortgage.  The  idaln- 
tiff.  In  its  petition,  having  declared  upon  it 
as  a  deed,  having  obtained  a  verdict  and  Judg- 
ment on  It  as  such,  and  being  now  engaged  in 
an  effort  to  enforce  the  lien  of  the  Judgment 
as  if  on  a  debt  secured  by  a  deed.  It  cannot 
be  now  allowed  to  say  that,  that  which  In  the 
Judgment  is  declared  to  be  a  deed  la  only  a 
mortgage.  It  is  estopped  by  the  allegations 
in  its  pleadings  and  by  the  Judgment  As 
between  the  parties  to  the  record,  the  charac- 
ter of  the  paper  which  Is  the  foundation  of 
the  suit  Is  conclusively  determined. 
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4.  The  deed  executed  as  a  reconyeyance  not 
haTing  been  so  attested  as  to  be  lawfully  ad- 
mitted to  record,  its  actual  record  was  a 
mere  nullity,  the  levy  of  the  execution  upon 
the  land  was  without  authority  of  law,  and 
the  sheriff  should  have  accepted  the  affidavit 
of  illegality  tendered.  This  beiug  the  case, 
the  court  erred  in  denying  the  application  for 
injunction.  Judgment  reversed. 


(101  6a.  2M) 

SMITH  et  al.  v.  SMITH. 

(Supreme  Court  of  Georgia.     May  21,  1897.) 

Dbcbdbnts'  Bbtatbs  — 7b^b*8   Support  —  Jxtdg- 
MSNTs^CoNOLUsxvsNKSs— Parties— Appbum 

1.  A  Judgment  of  the  ordinary,  approving  a 
return  made  by  appraisers  setting  apart  speci- 
fied realty  as  a  year's  support,  did  not,  as 
against  third  persons  claiming  title  to  the  prop- 
erty, but  who  had  not  filed  with  the  ordinary 
any  objections  to  the  allowance  of  such  return, 
adjudicate  that  the  title  was  in  the  estate  of  the 
apblicant's  deceased  husband. 

2.  The  mere  fact  that  such  third  persons  en- 
tered an  appeal  to  the  superior  court  from  the 
ordinary's  Judgment,  and  afterwards  voluntari- 
ly dismisLed  the  appeal,  did  not  render  that 
Judgment  binding  upon  tnem.  The  appeal,  un- 
der such  circumstances,— the  appellants  never 
having  been  parties  below,— was  a  mere  nullity, 
and  the  dismissal  of  it  in  the  superior  court  m 
no  way  affected  the  question  of  title. 

3.  Where,  pending  such  appeal,  a  receiver 
was,  upon  an  equitable  petition  filed  by  the  wid- 
ow against  the  appellants,  appointed  to  take 
possession  of  the  property,  it  was  error,  after 
and  because  of  the  dismissal  of  the  appeal,  to 
render  in  the  equity  case,  at  its  trial  term,  a 
final  decree  in  effect  adjudging  that  the  title  to 
the  property  wab  in  the  estate  of  the  intestate, 
and  peremptorily  directing  the  receiver  to  put 
the  widow  in  possession  and  pay  her  the  ac- 
crued rents,  less  the  costs  of  tne  pending  pro- 
ceeding; the  defendants  having  filed  an  answer 
setting  up  title  in  themselves,  and  being  by 
such  decree  deprived  of  any  hearing  as  to  their 
alleged  rights  m  the  premises. 

4.  While  it  would  have  been  the  right  of  the 
plaintiff  to  dismiss  the  equitable  petition,  she 
was  certainly  not  entitled  to  any  such  decree  as 
that  above  indicated. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Petition  by  Sophronia  Smith  for  the  ap- 
pointment of  a  receiver.  From  a  decree  that 
the  receiver  turn  over  to  the  petitioner  cer- 
tain property,  and  that  the  petition  abate 
and  be  dismissed.  Squire  Smith  and  others 
excepted  and  bring  error.    Reversed. 

Blandford  &  Grimes,  for  plaintiffs  in  er- 
ror. Brannon,  Hatcher  &  Martin,  for  de- 
fendant in  error. 


OOBB,  J.  Sophronia  Smith,  as  the  widow 
of  William  Smith,  applied  to  the  ordinary  for 
a  year's  support,  which  was  set  apart  to  her 
in  a  city  lot  No  objection  was  filed  by  any 
one  to  the  return  of  the  appraisers,  and  It 
was  recorded  as  required  by  law.  After 
tills,  three  other  Smiths,  alleging  themselves 
to  be  the  children  and  heirs  at  law  of  Wil- 
liam Smith,  and  who  were  in  possession  of 


the  lot,  entered  what  purported  to  be  an  ap- 
peal to  the  superior  court  Sophronia  Smith 
then  brought  her  petition,  praying  for  the 
appointment  of  a  receiver  to  take  charge  of 
the  property,  alle^ng  that  there  was  no  ad- 
ministration on  the  estate  of  William  Smith, 
and  no  necessity  for  any;  that  upon  his 
death  the  three  other  Smiths,  being  over  30 
years  of  age,  and  being  children  of  the  de- 
cedent by  a  former  marriage,  took  posses- 
sion of  the  property,  and  refused  to  permit 
plaintiff  to  enter  thereon;  that  they  were  in- 
solvent; and  that  their  only  reason  for  en- 
tering an  appeal  from  the  Judgment  of  the 
ordinary  was  to  delay  plaintiff  in  obtaining 
possession  and  enjoyment  of  her  year's  sup- 
port In  their  answer  the  defendants  al- 
leged that  they  were  in  possession  under  a 
title  derived  through  a  gift  from  their  de- 
ceased father  more  than  seven  years  before 
his  death.  A  receiver  was  appointed  to 
take  charge  of  the  property  pending  the  lit- 
igation. When  the  case  came  on  for  a  final 
hearing,  it  appeared  that  the  defendants  had 
voluntarily  dismissed  their  appeal  from  the 
Judgment  of  the  court  of  ordinary,  and  the 
plaintiff  moved  for  a  decree  that  the  receiv- 
er turn  over  to  her  the  house  and  lot,  and  the 
accrued  rentals,  less  the  costs  of  this  pro- 
ceeding, as  her  year's  support  under  the 
Judgment  of  the  ordinary,  and  that  the  peti- 
tion abate  and  be  dismissed.  The  court 
granted  the  decree  moved  for,  and  the  de- 
fendants excepted. 

1.  When  the  ordinary  records  a  return 
made  by  appraisers  which  sets  apart  prop- 
erty as  a  year's- support,  such  record  operates 
as  a  Judgment  upon  all  questions  which 
were  properly  before  the  ordinary  in  such 
a  proceeding.  If  no  question  is  raised,  by 
objection  filed,  as  to  the  title  and  ownership 
of  the  property  which  is  embraced  in  the  re- 
port of  the  appraisers,  such  Judgment  does 
not  conclude  persons  who  are  not  parties  to 
the  proceeding  from  claiming  the  property 
adversely  to  the  applicant  for  the  year's  sup- 
port If  the  question  of  title  is  directly 
raised,  by  objections  being  filed,  and  a  de- 
cision is  rendered  by  the  ordinary  on  the 
question  thus  raised,  it  seems  that  the  per- 
son filing  such  objection  and  raising  such 
questions  would  be  concluded  by  the  Judg- 
ment, but  no  one  else  would.  No  one  inter- 
ested in  the  property  adversely  to  the  estate 
of  the  deceased  is  compelled  to  go  into  the 
court  of  ordinary  and  interpose  an  objection 
of  this  character;  but.  If  they  do,  they  are 
bound  by  the  adjudication  of  the  ordinary 
on  the  question.  Harris  v.  Ckilquit,  44  Ga. 
663;  Newton  v.  Summey,  59  Ga.  397,  399; 
Robson  V.  Harris,  82  Ga.  153,  7  S.  B.  926. 

2.  The  three  Smiths  who  entered  the  ap- 
peal to  the  superior  court  after  the  ordinary 
had  recorded  the  return  of  the  appraisers 
were  not  concluded  by  the  Judgment  of  the 
ordinary  as  to  the  title  to  the  property,  ex- 
cept so  far  as  their  rights  as  heirs  at  law  of 
William  Smith  were  concerned.    Their  fiiU- 
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are  to  object  to  the  Betting  apart  of  the 
year's  support  deprived  them  of  the  right  to 
daim  the  proper^  as  heirs  at  law;  but  as 
they  made  no  appearance  In  the  court  of  or- 
dinary, and  set  up  no  title,  adrerse  to  the  es- 
tate of  the  deceased,  there  has  been  no  judg- 
ment on  such  a  claim.  Ttie  fact  that  they 
entered  what  purported  to  be  an  appeal  does 
not  affect  their  rights  to  daim  the  property 
under  an  independent  title.  No  objections 
having  been  filed  to  the  return  of  the  ap- 
praisers before  it  was  recorded,  there  was 
nothing  to  appeal  from.  The  appeal  was  a 
nullity,  and  was  properly  abandoned  and  dis- 
missed as  such. 

8.  The  defendants  In  their  answer  having 
set  up  a  title  adverse  to  the  estate  of  Wil- 
liam Smith,  the  court  had  no  power  to  enter 
a  judgment  that  the  receiver  place  the  plain- 
tiff in  possession  of  the  property,  and  pay 
over  to  her  the  balance  of  the  rent  which  he 
had  collected,  after  paying  the  costs  of  the 
proceeding.  This  was,  in  effect,  a  final  de- 
cree in  the  case,  which  ignored  the  answer 
of  the  defendants,  and  deprived  them  of  the 
right  to  be  heard  on  thehr  claim  of  title  set 
up  therein. 

4.  The  plaintiff  in  an  equitable  petttlout 
even  where  a  receiver  has  been  appointed, 
has  the  undoubted  right  to  dismiss  the  case 
at  any  time;  but  the  effect  of  such  dismissal 
cannot  be  made  by  any  proper  Judgment  to 
have  any  effect  upon  the  possession  of,  or 
title  to,  the  property  involved.  Upon  the 
plaintiff's  voluntarily  dismissing  the  petition 
in  this  case,  the  court  should  have  passed  an 
order  restoring  the  status  as  it  existed  at  the 
time  that  the  court  first  sanctioned  the  at>- 
pUcation  for  a  receiver.  This  would  have 
placed  the  defendants  in  possession,  would 
have  turned  over  to  them  the  rents  which 
had  been  collected  pending  the  case,  and 
would  have  left  the  parties  to  their  remedies 
at  law  to  determine  the  question  of  title. 
The  decree  rendered  must  be  set  asido.  Judg- 
ment reversed. 

Offi  Oa.  286) 

PRITCHBTT  et  al.  v.  DAVIS  et  aU 
(Supreme  Court  of  Georgia.     May  21,  1897.) 

HOMBSTBAD  — LrASB— RbMBDT  OF  CLAIMANTS— IN- 

jUNonoN— Partibs— Primart  Evidencb. 

1.  Where,  upon  the  refusal  of  a  husband  and 
father,  who  was  the  head  of  a  family  consist- 
ing of  a  wife  and  minor  children,  to  apply  for 
and  have  set  apart  out  of  his  property,  for  the 
benefit  of  such  wife  and  minor  children,  a  home- 
stead of  realty,  the  wife  applied  for  and  had 
such  homestead  set  apart,  a  lease  executed  by 
such  husband  and  father  subsequent  to  the 
setting  apart  of  the  homestead,  and  during  its 
existence,  purporting  to  convey  to  third  persons 
all  rights  to  the  timber,  for  turpentine  purposes, 
situate  and  growing  on  the  land  so  set  apart, 
and  conveying,  also,  all  the  riirht.  title,  and  in- 
terest of  such  head  of  the  family  m  the  sawmill 
timber  on  the  landj  to  be  cut  by  the  lessees-  or 
their  assigns  withm  10  years,  was  void,  and 
conveyed  no  rights  in  such  lands,  nor  the  timber 
thereon,  to  the  lessees. 

2.  A  proceeding  to  enjoin  an  interference  with 


the  right  of  possession  by  the  benefidarie*  of 

Property  set  apart  as  a  homestead  may  properly 
e  instituted  directly  by  them. 
8.  In  the  trial  of  a  case  involving  the  fact 
of  the  setting  apart  and  valuation  of  a  home- 
steady  the  original  homestead  papers  are  prima- 
ry evidence;   the  record,  secondary. 

4.  There  was  no  error  in  granting  the  injunc- 
tion in  the  case  made  against  both  of  the  orig- 
inal lessees. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Montgomery  conn- 
ty;  G.  O.  Smith,  Judge. 

Suit  by  Mary  Davis  and  othem  against  Wil- 
liam Pritchett  and  others  for  an  Injunction 
and  other  equitable  relief.  From  a  judgTnent 
for  plaintiffs,  defendants  bring  error.  Af- 
firmed. 

The  foUowhag  is  the  official  report: 
Mrs.  Davis,  for  herself  and  as  next  frloid 
of  her  two  minor  children,  brought  her  peti- 
tion against  WUliam  &  T.  J.  Pritchett,  alleging 
that  plaintiffs  held  the  paramount  right  to  tlie 
exclusive  possession,  use,  and  control  of  a 
tract  of  land  described,  which  had  been  set 
apart  for  their  use  and  benefit,  as  a  home- 
stead, out  of  the  property  of  Arthur  Davis, 
the  husband  and  father  of  the  plaintiffs;  that 
defendants  had  entered  on  the  hind,  and,  with- 
out lawful  right,  were  proceeding  to  cut  and 
box  for  turpentine  the  pine  timber  growing 
thereon;  that  they  had  already  greatly  dam- 
aged phiintiffs  by  such  cutting  and  boxing. 
and  would  subject  them  to  still  greater  dam* 
age  unless  immediate  steps  were  taken  to 
prevent  them.  The  prayer  was  for  an  injunc- 
tion; for  the  recovery  of  such  sum,  as  dam- 
ages, as  might  be  proper;  and  for  general  re- 
lief. T.  J.  Pritchett  pleaded  that  the  suit,  as 
to  him,  should  abate,  as  he  had  no  interest 
whatever  In  the  subject-matter  thereof.  Wil- 
liam Pritchett  demurred  for  want  of  equity* 
and  for  misjoinder  of  T.  X  Pritchett  as  a  par- 
ty defendant  He  answered,  setting  ng  that 
the  title  to  all  the  timber  on  the  premises  salt- 
able  for  sawmill  and  turpentine  purposes  wma 
In  him;  that  on  December  21,  1894,  the  firm 
of  William  &  T.  J.  Pritchett  acquhred  the  tim- 
ber by  purchase  from  Arthur  Davis,  as  the 
head  of  the  family,  but  with  the  full  knowl- 
edge, consent,  and  ratification  of  piaintiir^ 
who  received  in  payment  therefor  the  full  ben- 
efit of  the  purchase  price,  in  money,  family 
supplies,  and  necessaries  furnished  by  said 
firm  to,  and  used  by,  said  family;  that  on 
February  13,  1895,  William  Pritchett  became 
the  sole  owner  of  the  timber,  by  purchase  of 
the  interest  of  T.  J.  Pritchett;  that  the  prem- 
ises had  not  been  legally  set  apart  to  petition- 
ers; that  William  Pritchett  had  boxed  about 
one-third  of  the  timber  for  turpentine,  whl<^ 
he  had  a  legal  and  moral  right  to  do,  by  virtue 
of  his  purchase,  and  the  attempt  to  interfere 
and  prevent  him  from  so  doing  is  a  part  of  a 
deliberate  effort  on  the  part  of  plalntilfs  to 
overreach,  cheat,  and  defraud  him;  that  he  ia 
abundantly  solvent,  and  able  to  make  any  bond 
for  the  security  of  any  right  plaintiffs  may 
have.    By  way  of  cross  bill,  he  alleges  tliat 
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recently  Mazy  Bayts  and  Arthor  Davla,  for 
the  pnrpofle  of  def  randing  and  damaging  de- 
fendant, bad  confederated  with  Beveral  named 
persona,  and,  against  his  protest,  had  entered 
upon  the  premises  and  cut  therefrom  about 
100  sticks  of  the  best  pine  timber,  and  were 
proceeding  to  remove  ttie  same,  and  in  addi- 
tion thereto  had  deadened  the  timber  on  abont 
10  acres  of  the  land,  and  were  threatening 
and  endeavoring  to  continue  with  the  great- 
eat  rapidity  so  to  do.  Wherefore  he  prays  that 
they  be  enjoined.  On  the  hearing  the  plain- 
tiffs tendered  in  evidence  certain  original 
homestead  papers,  including  the  petition  there- 
for, affidavit  to  the  same,  schedules,  and  ap- 
proval and  entry  of  record.  Defendants  ob- 
jected on  the  ground  that  the  original  papers 
were  not  the  beet  evidence  of  the  setting  apart 
of  the  homestead,  but  the  same  should  be 
proved  by  a  certified  copy  from  the  records  in 
the  office  of  the  clerk  of  the  superior  court 
The  objection  was  overruled.  These  home- 
stead papers  appeared  to  have  been  filed  on 
November  12,  1884,  and  passed  upon  and  ap- 
proved by  the  ordinary  on  December  1,  1884, 
and  recorded  on  December  9,  1884.  As  part 
of  them,  there  was  offered  a  sworn  return  of 
the  county  surveyor,  that,  in  pursuance  of  an 
order  to  him  by  the  ordinary,  he  did  on  No- 
veml)er  24,  1884,  lay  off  and  plat  from  the 
lands  described  in  the  order,  for  Mary  Davis, 
wife  of  Arthur  Davis,  a  homestead  of  918 
acres,  more  or  less,  of  the  value  of  $500.  The 
surveyor's  plat  accompanied  said  afildavit 
Defendants  offered  in  evidence  a  certified 
copy,  from  the  records  of  the  superior  court, 
of  the  petition  of  Mary  Davis,  with  the  sched- 
ules and  affidavits  thereto,  being  similar  to 
the  corresponding  portions  of  the  papers  Intro- 
duced by  plaintiffs,  and  being  accompanied 
by  a  similar  plat,  but  having  no  awom  return 
of  the  county  surveyor,  and  no  entry  of  ap- 
proval by  the  ordinary.  The  certificate  to  this 
copy  by  the  cla*k  was  "that  the  above  is  a 
true  copy  from  the  records  of  the  homestead,'* 
etc.,  "of  Mary  Davis,"  under  the  hand  of  the 
clerk  and  the  seal  of  the  court  This  copy 
was  excluded  from  evidence  upon  the  grounds 
that  the  certificate  was  insufficient  and  illegal, 
and  that  the  original  homestead  papers  were 
the  highest  evidence.  The  testimony  of  Ar- 
thur Davis,  his  wife,  Mary,  and  their  son,  was, 
in  brief,  that  the  lease  from  Arthur  Davis  to 
William  &  T.  J.  Pritchett  of  December  21, 
1894,  was  not  made  in  the  presence  of  any  of 
the  beneficiaries  of  the  homestead,  nor  did 
any  of  them  have  any  Imowledge  of  the  mak- 
ing of  the  same,  and  Mary  Davis  protested 
against  it  when  informed  that  it  had  been 
done;  that  she  has  not  by  any  word  or  act 
ratified  such  lease;  that  not  one  dollar  of  the 
purchase  money  agreed  to  be  paid  for  the  tim- 
ber embraced  therein  has  ever  been  paid,  nor 
have  any  famfiy  supplies  or  necessaries,  or 
other  thing  of  value,  been  paid  to  Davis  or  his 
wife  and  children  for  the  turpentine  and  tim- 
ber privilege;  that  at  and  before  the  making 
<tf  the  leaasb  Arthur  Davis  informed  T.  X 


Pritchett  of  the  eslstence  of  the  homestead, 
and  also  biformed  William  Pritchett  of  that 
fact  and  told  him  that  he  (Davis)  had  no  le- 
gal right  to  give  a  lease  on  the  homestead. 
Defendants  Introduced  a  lease  from  Arthur 
Davis  to  Ihritchett  &  Bhodus,  dated  March  9, 
1891,  recorded  April  1, 1891,  and  conveying  to 
them,  their  heh*s  and  assigns,  all  right  to  the 
entire  timber  suitable  for  turpentine  purposes 
on  847  acres  of  the  land  in  question,  for  three 
years  from  the  time  the  timber  is  boxed,  to- 
gether with  right  of  way  and  use  of  the  timber 
for  staves,  hoops,  still  houses,  etc.  The  con- 
sideration of  the  lease  was  that  the  lessees 
should  pay  to  Davis  $150  on  March  9,  1891, 
and  the  balance,  if  any,  to  be  paid  when  the 
timber  was  boxed  or  cut  Also,  the  lease  re- 
ferred to  in  the  pleadings,  from  Davis  to  Wil- 
liam &  T.  J.  Pritchett  of  all  the  timber  suit- 
able for  turpentine  and  rosin  on  871  acres  of 
the  land  in  question,  for  three  years  from  the 
boxing  of  the  8ame,-H9uch  boxing  to  com- 
mence within  10  years  from  the  date  of  the 
contract— together  with  right  of  way.  The 
consideration  stated  was  $450,  '^thls  day  paid 
to  Davis,"  the  receipt  of  which  was  acknowl- 
edged; this  being  an  advance  payment  for 
22,500  turpentine  boxes  to  be  cut  on  the  land, 
at  the  rate  of  $20  per  1,000;  future  payments 
to  be  made  when  the  timber  was  cut  and  the 
number  of  boxes  ascertained.  This  instru- 
ment conveyed,  also,  all  of  the  right  titie,  and 
interest  of  Davis  in  the  sawmill  timber  on  the 
land,  to  be  cut  by  the  lessees  or  thehr  assigns 
within  10  years  from  the  date  of  the  lease,  for 
75  cents  per  acre;  $60  being  paid  in  advance 
on  said  timber  privilege,  the  receipt  of  which 
was  acknowledged.  This  second  lease  waa 
dated  December  21, 1894,  and  recorded  March 
IS,  1895.  Both  leases  were  transferred  in 
writing  by  T.  J.  to  Wflliam  Pritchett  on  Feb- 
ruary 15,  1895.  The  petition  for  injunction 
was  brought  on  December  19,  1896.  T.  J. 
Pritchett  made  affidavit  that  during  1894,  and 
for  several  years  preceding,  he  was  the  active 
member  of  the  firm  of  William  &  T.  J.  Pritch- 
ett and  supervised  the  purchases  and  sales 
made  by  the  firm.  From  1884  to  1895  he  lived 
continuously  as  a  neighbor  to  Arthur  Davis, 
who,  as  the  head  of  the  family,  at  all  times 
with  the  full  knowledge,  consent,  and  approv- 
al of  the  beneficiaries  of  the  homestead,  man- 
aged and  controlled  the  same,  and,  with  their 
full  knowledge,  consent,  participation,  ratifi- 
cation, and  approval,  sold  the  timber  as  de- 
scribed in  the  lease  to  William  &  T.  J.  Pritch- 
ett The  consideration  for  the  timber  was 
family  supplies  and  necessaries  for  the  bene- 
ficiaries of  the  homestead  estate,  furnished  by 
WUliam  &  T.  J.  Pritchett,  and  used  by  said 
beneficiaries.  Not  only  did  said  Mary  Davis 
have  a  full  knowledge  thereof,  and  consent  to 
and  approve  of  said  purchases  and  the  sale  of 
the  timber,  but  she  really  participated  in  per- 
son in  the  purchase  of  said  necessaries  and 
the  procurement  of  the  sale  of  the  timber,  and 
got  the  full  value  of  the  same  in  said  supplies. 
Affiant  ceased  to  be  a  member  of  the  firm  oo 
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February  16, 189S,  and  baa  since  had  no  Inter* 
eet  in  the  lease  and  the  timber.  The  court 
granted  the  injunction  prayed  for  by  plaid- 
tiffs,  and  denied  the  prayer  of  the  cross  peti- 
tion. Defendants  assign  as  error  the  rulings 
upon  the  admission  and  rejection  of  evidence 
before  stated,  and  further,  contend  that  the  pe- 
tition could  not  be  maintained  1^  any  other 
than  Arthur  Davis,  as  head  of  the  family  for 
whose  benefit  the  homestead  was  taken,  In  the 
absence  of  any  allegation  or  showing  as  to 
why  he  was  not  made  such  party  plaintiff,  or 
of  any  refusal  or  disability  on  his  part  to  bring 
the  petition;  that  under  the  law  and  evidence 
the  injunction  should  not  have  been  granted, 
and  the  relief  prayed  for  by  the  defendants 
should  have  been  granted;  and  that  it  was  er- 
ror to  grant  the  hijunctlon  as  to  both  defend- 
ants, T.  J.  Pritchett  having  disclaimed  all  in- 
terest in  the  matter  in  controversy,  and  the* 
evidence  showing  that  he  had  no  connection 
with  the  same. 

John  M.  Stubbs  and  Harrison  ft  Peoples, 
for  plaintiffs  in  error.  Jaa.  H.  Hines,  for  de- 
fendants in  error. 

LITTLB,  J.  1.  It  will  be  seen  from  the 
foregoing  statement  of  facts  that  the  home- 
stead estate  upon  which  petitioners  baaed 
thehr  cUim  to  the  premises  in  dispute,  and  the 
prayer  for  injunction,  was  allowed  and  ap- 
proved on  December  1,  1884,  and  recorded 
December  9,  1884,  while  the  contracts  of 
lease  and  sale  from  the  husband  and  father 
of  the  petitioners,  and  upon  which  the  de- 
fendants relied,  were  executed,  respectively, 
March  9,  1891,  and  December  21,  1894.  By 
article  9,  f  2,  par.  1,  of  the  constitution  (Ck>de 
1882,  §  6211),  it  is  provided,  with  reference 
to  property  set  apart  for  a  homestead,  that 
no  court  or  mintsterial  officer  in  this  state 
shall  ever  have  jurisdiction  or  authority  to 
enforce  any  judgment,  execution,  or  decree 
against  the  property  set  apart  for  such  pur- 
pose. Including  such  improvements  as  may 
be  made  thereon  from  time  to  time,  except 
for  taxes,  for  the  purchase  money  of  the 
same,  for  labor  done  thereon,  for  material 
furnished  therefor,  or  for  the  removal  of  in- 
cumbrances thereon;  and  by  the  same  arti- 
cle of  the  constitution  (section  8,  par.  1; 
€k>de  1882,  §  6212)  it  is,  among  other  things, 
provided  that  the  debtor  shall  not,  after  the 
homestead  is  set  apart,  alienate  or  incumber 
the  property  so  exempted,  but  it  may  be  sold 
by  the  debtor  and  his  wife,  if  any,  jointly, 
with  the  sanction  of  the  judge  of  the  supe- 
rior court  of  the  county  where  the  debtor  re- 
sides or  the  land  is  situated;  the  proceeds  to 
be  reinvested  upon  the  same  uses.  A  sim- 
ilar provision  to  that  last  quoted  may  be 
found  in  section  2026  of  the  Code  of  1882. 
In  view  of  these  positive  provisions  of  law, 
prohibiting  the  alienation  or  incumbrance  of 
pr(H>erty  set  apart  and  subsisting  as  a  home- 
stead, except  in  the  manner  and  for  the  pur- 
poses therein  enumerated,  we  are  only  con- 


cerned to  InQuIre  whether  the  eontracts  of 
lease  and  sale  executed  1^  the  head  of  the 
family,  and  relied  on  by  the  defendants, 
amounted  to  an  aliention  or  incumbrance  of 
the  property,  or  any  portion  thereof,  involved 
in  this  controversy.  It  will  be  observed 
that  by  the  provisions  of  the  contracts  of 
lease  and  sale  the  defendants  acquhred  all 
right  to  the  entire  timber  suitable  for  turpm- 
tine  purposes,  together  with  the  right  of 
way,  and  use  of  the  timber  for  staves,  hoops, 
and  still  houses,  and  were  also  authorized 
to  cut  certain  of  the  timber  for  sawmill  pui^ 
poses;  all  of  these  privileges  to  continue  and 
subsist  through  a  series  of  years.  It  is 
therefore  apparent  that  under  the  privileges 
granted  the  defendants  had  authority  to  cot, 
for  sawmill  purposes,  and  remove,  every 
stick  of  timber  or  tree  standing  and  growing 
upon  this  land,  of  certain  given  dimensions, 
or  at  least  so  much  thereof  as  could  be  cut 
and  removed  within  three  years.  They  also 
had  power  and  authority  to  cut  and  utilize 
the  timber  for  staves,  hoops,  and  still  houses 
during  this  i>eriod  of  time;  there  being  no 
limitation  as  to  the  character  and  dimensions 
of  trees  to  be  used  for  these  latter  purposes. 
Hence,  under  the  privileges  granted.  It  was 
within  the  power  of  the  defendants  to  cat 
and  remove  from  this  land  every  vestige  of 
timber  standing  and  growing  thereon,  cur  so 
much  thereof  as  might  suit  their  convenience 
and  purposes.  These  broad  and  extmislve 
privileges  and  rights  certainly  amounted  to 
an  alienation  of  all  or  some  portion  of  the 
timber  growing  upon  the  ULnd  embraced 
within  the  homestead  estate.  By  section 
2218  of  the  Oode  of  1882,  •^realty^  is  d^ned 
to  include  all  lands,  and  the  buildings  there- 
on, and  all  things  permanently  attached  to 
either,  or  any  Interest  therein,  or  Issuing 
out  of,  or  dependent  thereon,  etc.;  and  ac- 
cordingly it  has  been  held  by  this  court  that 
trees  growing  upon  land  constitute  part  of 
the  realty.  Goody  v.  Lumber  Co.,  82  Ga.  793» 
10  S.  E.  218;  Balkcom  v.  Lumber  Co.,  91  6a. 
661,  666,  17  S.  E.  1020;  Morgan  v.  Perkins, 
94  Ga.  353,  21  S.  E.  674.  And  it  follows  that 
one  to  whom  grovring  timber  has  been  con- 
veyed, to  be  removed  within  a  given  time,  ac- 
quires, by  reason  of  such  conveyance,  an  In- 
terest in  the  land,— subject,  however,  to  be 
devested  if  he  falls  to  remove  the  timber 
within  the  time  limited  by  the  conveyance. 
Morgan  v.  Perldns,  94  Ga.  863,  21  S.  B.  674. 
As  was  said  by  Justice  Simmons  in  the  case 
of  Goody  V.  Lumber  Go.,  cited  above,  "A  sale 
of  growing  trees  Is  a  sale  of  an  interest  in 
land."  These  authorities,  and  the  reason 
upon  which  they  are  predicated,  demonstrate 
that,  by  the  terms  of  the  contracts  of  lease 
and  sale  made  by  the  head  of  the  family  fot 
whose  benefit  the  homestead  was  set  apart, 
a  part  of  the  realty  embraced  In  the  home- 
stead estate  was  alienated  to  the  defendants: 
and  thus  the  inhibitions  imposed  by  the  con- 
stitution and  laws  of  this  state  were  con- 
travened, and  therefore  these  contracts  of 
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lease  and  sale  were  Told,  and  oonyeyed  noth- 
ing to  the  defendants. 

2.  It  was  contended  by  the  defendants 
that  the  plaintiffs  could  not  maintain  the  pro- 
ceeding instituted,  but  that  Arthur  Davis, 
as  head  of  the  family,  was  the  only  proper 
party  to  do  so.  The  wife  and  family  ar6  the 
chief  beneficiaries  contemplated  by  the  home- 
stead and  exemption  laws.  The  homestead 
is  set  apart  for  their  use  and  benefit  The 
real  use  and  possession  are  in  the  wife  and 
children.  Ck>de  1882,  M  2040,  2048.  The 
possession  of  the  husband  is  for  them,  and  is 
therefore  their  possession.  Tucker  y.  Bd- 
wards,  71  6a.  002.  As  was  ruled  in  the  case 
laat  cited,  where  certain  homestead  property 
had  been  tortiously  taken  from  the  posses- 
sion of  the  head  of  the  family,  and  the  wife 
was  allowed  to  maintain  a  possessory  war- 
rant for  its  recovery,  in  passing  upon  the 
question  as  to  whether  the  proceedings  should 
haye  been  instituted  by  the  husband  or  the 
wife,  **It  Is  purely  technical  who  should 
bring  it"  While  it  has  been  frequently 
ruled  by  this  court  that  the  head  of  the  tarn- 
fly  could  properly  maintain  proceedings  lock- 
ing to  the  protection  of  the  homestead  es- 
tate (Zellers  y.  Beckman,  64  6a.  747),  it  has 
likewise  been  ruled  that  the  beneficiaries 
have  such  an  interest  in  the  use  and  enjoy- 
ment of  the  property  as  will  entitle  them  to 
protect  It  against  an  illegal  invasion.  Bve 
y.  Gross,  76  6a.  683.  Especially  were  the 
beneficiaries  of  this  homestead  estate  enti- 
tied  to  maintain  the  present  action,  it  ap- 
pearing that  the  father  and  husband  had  in 
the  first  instance  declhied  and  refused  to  ap- 
ply for  the  homestead,  and  that  in  his  stead 
the  wife  had  applied  for  and  had  the  same 
set  apart;  and  the  father  having  subsequent- 
ly, during  the  existence  of  the  homestead 
for  their  use  and  benefit  sought  to  convey 
away  a  portion  of  the  property,  to  the  use 
and  possession  of  which  they  were  entitled, 
in  violation  of  their  legal  rights,  they  not 
only  bad  the  right,  but  indeed  were  the  prop- 
er parties  to  institute  this  proceeding  for 
the  protection  of  their  rights  thus  sought  to 
be  infringed.  See  Tucker  v.  Edwards,  71 
Ga.  602,  supra. 

3.  In  support  of  their  claim  to  the  use  and 
possession  of  the  land  involved  in  this  pro- 
ceeding, and  of  their  prayer  for  injunction 
and  other  relief,  the  plaintiffs  offered  to  In- 
troduce the  original  homestead  papers,  in- 
cluding the  petition  therefor,  affidavit  to  the 
same,  schedules,  and  approval  and  entry  of 
record.  Tbe  defendants  objected  to  the  in- 
troduction of  these  papers  on  the  ground  that 
the  original  papers  were  not  the  best  evi- 
dence of  the  setting  apart  of  the  homestead, 
but  insisted  that  the  same  should  be  proved 
by  a  certified  copy  from  the  records  in  the 
office  of  the  clerk  of  the  superior  court  This 
objection,  however,  was  overruled  by  the 
court  below,  and  the  original  papers  admit- 
ted. The  claim  set  up  by  the  plaintiffs  was 
predicated  upon  the  existence  of  the  home- 


stead in  their  favor,  and  It  was  necessary 
for  them,  in  order  to  maintain  the  proceed- 
ing, to  show  the  setting  apart  of  the  home- 
stead. For  this  purpose  the  original  papers 
are  the  highest  and  best  evidence.  They  are 
primary  evidence  of  the  fact  Ck)de  1882,  If 
3816,  3817.  This  point  was  directly  ruled  in 
the  case  of  Brown  v.  Driggers,  60  Ga.  114, 
where  it  was  held  that  an  exemplification 
or  certified  copy  of  the  plat  of  homestead 
and  schedule  of  personalty  set  apart  by  the 
ordinary,  and  approved  by  him,  certified  by 
the  clerk  of  the  superior  court  of  the  county 
where  the  same  are  recorded,  is  only  second- 
ary evidence,  under  sections  3816  and  3817  of 
the  Code,  and  such  certified  copy  is  not  ad- 
missible in  evidence  until  the  original,  which 
should  be  in  possession  of  the  party  claiming 
the  homestead,  is  accounted  for.  A  similar 
ruling  was  made  in  Larey  v.  Baker,  85  Ga. 
687,  11  S.  E.  800.  *The  court  therefore  prop- 
erly admitted  the  original  homestead  papers, 
and  excluded  the  certified  copy,  from  the 
records,  of  such  papers,  offered  by  the  de- 
fendants. 

4.  It  follows  from  the  rulings  made  above 
that  the  plaintiffs  made  a  case  entitling  them 
to  the  injunction  as  prayed,  and,  as  each  of 
the  defendants  was  a  party  to  the  contracts 
of  lease  and  sale,  the  court  did  not  err  In 
granting  the  injunction  as  against  both  of 
them.    Judgment  affirmed. 


(100  Gft.  771) 
THOMPSON  V.  CODY. 
(Supreme  Ck>urt  of  Georgia.     May  5,  1897.) 

WiTKBBBBS— COMPBTBNCT^DbCLAIIATIONS~FBAU1>- 

ULEKT  CONVBTANCBB— CONSIDBRA- 

TION—EVIDBNOB. 

1.  Since  the  passage  of  the  evidence  act  of 
1889  and  the  acts  amendatory  thereof,  the 
claimant,  upon  the  trial  of  a  claim  case,  is,  as 
between  himself  and  the  plaintiff  in  fi.  fa.,  a 
competent  witness  to  transactions  occurring  be- 
tween himself  and  the  defendant  in  execution, 
even  though  at  the  time  of  the  trial  the  latter 
be  dead.  Tlie  witness  here  objected  to  falls 
within  none  of  the  exceptions  stated  in  that  act. 

2.  Where  the  title  to  a  particular  tract  of 
land,  which  the  claimant  holds  through  the  de- 
fendant in  execution,  is  in  issue,  declarations 
made  generally  by  the  defendant  In  execution, 
to  the  effect  that  he  had  plenty  of  lands  to  pay 
his  debts,  and  that  all  of  his  lands  were  sub- 
ject to  the  payment  of  his  debts,  are  Irrelevant, 
and  not  admissible. 

8.  Although  the  consideration  of  a  deed  is 
expressed  as  being  for  love  and  affection,  it  is 
nevertheless  competent  to  support  it  by  evi- 
dence which  tended  to  show  that  there  was  an 
additional  valuable  consideration  moving  the 
grantor  to  Its  execution. 

4.  Where,  upon  the  trial  of  a  claim  case,  the 
validity  of  a  conveyance  under  which  the  claim- 
ant asserts  his  right  depends  upon  whether  it 
was  fraudulent,  and  the  evidence  is  in  conflict, 
the  trial  judge  should  submit  that  question  to 
the  jury,  and  the  direction  of  a  verdict  either 
way  is  error. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  coun- 
ty; S.  Reese.  Judge. 
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Bzecutlon  In  fkiTor  «f  J.  M.  Oody  against 
Jack  TboiApBon  was  levied  on  property  to 
which  a  claim  was  Interposed  by  John  L. 
Thompson.  There  was  a  judgment  for  plain- 
tiff. From  an  order  oyermling  claimant's 
motion  for  a  new  trial,  he  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 
Upon  five  promissory  notes,  averaging 
about  $75  each,  Jep.  M.  Ck>dy  obtained  Judg- 
ments against  Jack  Thompson  on  November 
23,  1888,  the  notes  being  dated  December  12, 
1884,  January  1,  1885,  and  January  1,  1888^ 
and  bearing  Interest  and  attorney's  fees. 
The  executions  issued  upon  these  judgments 
were  levied  upon  135  acres  of  land,  to  which 
a  claim  was  interposed  by  John  L.  Thomp- 
son, a  son  of  the  defendant  in  fl.  fa.  Upon 
the  trial  the  court  directed  a  verdict  for  the 
plaintiff,  and  afterwards  overruled  a  motion 
by  the  claimant  for  a  new*  trial.  The  claim- 
ant introduced  a  deed  to  himself  from  de- 
fendant in  fi.  fa.,  in  consideration  of  love  and 
affection,  dated  November  26,  18SC,  and  re- 
corded on  December  31,  1888,  conveying  the 
land  in  dispute.  By  amendment  to  bis  claim 
affidavit,  he  set  up  that  the  deed  was  in 
fact  for  a  valuable  consideration,  to  wit, 
services  performed  by  him  to  his  father  from 
the  time  he  became  of  age,  on  May  1,  1884, 
to  the  date  of  the  deed,  which  services  were 
reasonably  worth  $200;  that  the  deed  rests 
upon  the  further  consideration  of  the  sup- 
port he  gave  his  father  from  the  date  of  the 
deed  to  his  father's  death,  on  May  12,  1889, 
which  was  worth  $400;  that,  when  the  deed 
was  made,  his  father  was  living  with  him, 
and  was  supported  by  him  until  his  father's 
death;  tlmt  the  land  was  given  him  by  his 
father  in  1875,  after  which  he  made  substan- 
tial and  valuable  improvements  thereon,  he 
liaving  gone  into  possession  of  the  same  with 
his  father;  and  that  afterwards,  in  con- 
formity  to  the  previous  parol  gift,  his  father 
executed  to  him  the  deed  so  produced.  There 
was  testimony  that  Jack  Thompson  had  liv- 
ed upon  the  land  in  dispute  for  25  or  30 
years,  up  to  his  death.  Claimant  was  about 
31  years  old  in  November,  1895.  In  1875, 
Jack  Thompson  divided  his  land  between  his 
children,  giving  to  his  daughter  Mrs.  New- 
some  50  acres,  of  which  she  is  now  in  pos- 
session, and  to  his  daughter  Mrs.  Smith  50 
acres  in  1877,  of  which  she  went  into  pos- 
session. She  afterwards  gave  a  mortgage 
thereon,  and  he  stood  her  security  on  this 
debt;  and  afterwards  John  L.  Matthews  pur- 
chased the  land,  and  paid  this  debt.  To  the 
claimant  Jack  Thompson  gave  the  land  in 
dispute  in  1877,  and  lived  with  claimant  in 
the  house  from  the  time  of  the  gift  to  the 
date  of  his  death,  in  1888.  The  reason  he 
gave  claimant  more  land  than  he  gave  to  his 
daughters  was  that  he  was  to  live  with 
claimant,  who  was  to  take  care  of  him  to  the 
time  of  his  death.  Claimant  did  take  care 
of  him,  and  waited  on  him.  He  was  old, 
and  required  a  great  deal  of  attention,  some  > 


of  whldi  was  of  a  rery  disagreeable^  thongli 
necessary,  character.  Upon  this  land  daim- 
ant  built  a  dwelling  house  and  some  on^ 
houses.  In  November,  1886,  Jack  Thompson 
owned  60  acres  of  land,  worth  $5  per  acre, 
besides  4  head  of  horses,  6  bales  of  cotton,  a 
new  wagon,  and  peas,  meat,  she^i,  hogs,  po- 
tatoes, and  cows,  aggregating  over  $900  in 
value.  At  the  time  of  his  death  he  owed  the 
Cody  debt  and  a  debt  to  one  Lockett  He 
sold  one  of  the  horses  for  a  note  of  $80, 
which  went  into  the  hands  of  his  administra- 
tor, and  he  died  in  May,  1889.  EOs  estate  in 
the  hands  of  his  administrator  amounts  to 
$317.50.  That  is  what  it  brought  when  sold. 
No  debts  have  been  presented  against  It  ex- 
cept for  $23  for  burial  expenses  and  doctor's 
bill,  both  of  which  have  been  paid.  After 
the  verbal  gift  to  claimant,  in  1876,  and  aft- 
er the  deed  was  made,  in  1886,  JadL  Thomp- 
son stayed  upon  the  land,  and  farmed,  as  he 
had  always  done,  continuing  to  manage  and 
control  the  land  as  before,  except  that  in  his 
old  age  he  could  not  do  any  work.  The  farm 
was  run  In  his  name,  and  the  crops  and 
stock  belonged  to  him.  He  and  claimant 
lived  there  together.  The  six  bales  of  cotton 
he  had  in  November,  1886,  probably  would 
have  paid  his  accounts  for  that  year.  The 
house  was  put  up  in  1882,  from  timber  cut 
from  the  land;  but  another  witness  testified 
that  he  sold  the  lumber  to  claimant,*  who 
paid  him  for  it,  and  that,  while  some  of  it 
might  have  been  sawed  from  stock  obtained 
on  the  place,  most  of  it  was  sawed  from  wit- 
ness' stock,  and  sold  to  claimant  There 
was  testimony  by  plaintiff  and  Howell  (who 
was  a  clerk  in  his  store  in  1886  and  for  sev- 
eral years  before)  that  Jack  Thompson  had 
stated,  in  answer  to  plaintiff's  question  yrh&k 
be  was  getting  the  goods  for  which  he  was 
indebted,  that  all  the  Und  was  his.  Claim- 
ant would  sometimes  be  present,  and  not 
object  to  this;  would  frequently  bring  In 
the  cotton  himself,  and  pay  it  He  knew  it 
was  all  in  the  old  man's  name,  and  never 
claimed  any  interest  in  l^e  land  himself.  In 
1888  plaintiff  and  Howell  went  to  Jacdc 
Thompson's  house,  to  see  him  about  thla 
debt  Claimant  was  there  at  the  time,  and 
witness  thought  he  was  close  enough  to 
hear  the  conversation  which  occurred,  in  the 
course  of  which  Jack  Thompson  pointed  out 
the  land  around  him  where  he  lived,  and 
said  it  was  his,  and  subject  to  bis  debts, 
that  he  had  plenty  to  pay  all  his  debts,  etc. 
Claimant  made  no  objection  to  thla  The 
conversation  occurred  just  before  plaintiir 
ffied  his  suit  The  notes  upon  which  the 
suits  were  based  were  given  to  cover  bal- 
ance of  accounts  that  would  be  due  ftom 
year  to  year.  These  accounts  were  run  In 
Jack  Thompson's  name,  and  the  credit  was 
extended  on  security  of  the  land.  He  told 
plaintiff  the  land  was  his,  and  not  to  press 
him.  He  said  in  plaintilTs  store  several 
times  that  this  land  was  his,  when  he  was 
trading.     Claimant   was   with    him,    heard 
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these  stfttements,  and  did  not  object  He 
brpught  plaintlfE  some  of  the  cotton,  and 
did  Bome  of  the  trading.  It  was  all  in  the 
name  of  Jack  Thompson,  and  claimant  knew 
it  aU  the  time.  The  tax  books  for  1875-l»8e 
showed  that  Jack  Thompson  gare  In  this 
land,  and  that  olaimant  gave  in  no  other 
property  in  lUs  own  right  In  rebuttal, 
claimant  testified  that  he  was  never  at  his 
father's  house  in  1888,  or  at  any  other  time, 
with  plaintiff  and  Uowell;  that  he  never  at 
any  time  or  place  heard  his  father  tell  either 
of  them  that  be  had  plenty  of  land  to  pay 
all  his  debts, 'nor  did  this  conyersation  or 
anything  like  it  ever  occur  in  claimant's 
presence.  The  motion  for  new  trial  alleges, 
in  addition  to  the  general  grounds,  that  the 
court  erred  in  admitting  the  testimony  of 
plaintiff  and  Howell  that  they  heard  Jack 
Thompson  say  in  1888  that  he  had  plenty  of 
land  to  pay  his  debts,  and  that  all  his  land 
was  subject  to  his  debts;  claimant  object- 
ing, on  the  ground  that  it  was  an  admission 
of  defendant  in  fl.  fa.  before  the  pending  ob- 
ligation, and  that  there  was  no  sufficient 
proof  of  claimant's  presence  at  the  time  the 
admission  was  made.  Claimant  offered  to 
testify  that  the  land  in  question  was  given 
to  him  in  parol  by  Jack  Thompson  In  1875, 
in  a  division  of  land  between  his  children. 
Plaintiff  objected,  on  the  ground  that  Jack 
Thompson  was  dead,  and  on  this  ohjection 
the  testimony  was  excluded,  whereupon  er- 
ror is  assigned.  Error  in  refusing  to  hear 
testimony  as  to  the  value  of  the  services 
rendered  by  claimant  to  his  father  after 
the  division  of  the  land  in  1877  up  to  the 
time  of  his  death  in  1888;  claimant  offering, 
in  addition  to  his  own  testimony,  that  of 
Mrs.  Newsome,  Glp  Newsome,  and  John  L. 
Thompson.  Brror  In  refusing  to  allow  John 
Lf.  Matthews  to  testify  concerning  declara- 
tions of  Jack  Thompson  made  in  1880,  1881, 
1882,  and  at  various  times  before  1886,  that 
he  had  given  said  land  to  the  claimant;  this 
having  been  offered  as  declarations  of  a  par- 
ty in  possession.  In  disparagement  of  his  own 
title. 

B.  P.  Davis,  for  plaintiff  in  error*  Jas. 
Whitehead,  for  defendant  in  error. 

ATKINSON,  J.  The  facts  are  stated  in  the 
official  report 

1.  To  determine  the  several  questions  sub- 
mitted in  this  case,  we  will  first  consider 
whether  the  claimant  was  a  competent  wit- 
ness, upon  the  trial  of  this  case,  to  testify  as 
to  transactions  and  dealings  between  himselC 
and  the  defendant  in  execution.  Under  the 
provisions  of  our  Givil  Code  (section  5269),  all 
persons  are  competent  and  compellable  to  give 
evidence  on  behalf  of  either  or  both  of  the 
parties  to  a  suit,  unless  such  persons  fall  with- 
in some  of  the  exceptions  stated  in  that  sec- 
tion of  the  Code.  In  a  dalm  case  the  only 
two  substantial  parties  to  the  issue  joined  are 
the  claimant  and  the  plaintiff  in  execution. 


The  defendant  is  In  no  sense  a  party  to  the  Is- 
sue pending  between  these  two.  His  death, 
therefore,  at  the  time  of  the  trial,  disquali- 
fied neither  the  phiintiff  in  execution  nor  the 
claimant,  for,  though  being  dead,  he  is  not 
**the  opposite  party,"  within  the  meaning  of 
that  term  as  it  is  employed  in  the  section  of 
the  Code  to  which  reference  Is  hereinabove 
made.  .  When  the  claimant  was  offered  as  a 
witness  on  his  own  behalf  in  the  present  case, 
even  though  the  defendant  in  execution  was 
dead,  he  did  not  fall  within  any  of  the  excep- 
tions stated  in  the  section  of  the  CMe  referred 
to  which  would  disqualify  him,  and  render 
him  Incompetent  as  a  witness  against  the 
plaintiff  in  execution  upon  the  trial  of  the 
dalm  casa 

2.  Complaint  is  made  of  the  mlhig  of  the 
judge  in  admitting,  over  the  objection  of  the 
claimant,  certain  declarations  upon  the  part  of 
the  defendant  in  execution,  the  claimant 
not  being  present  at  the  time  such  declara- 
tions were  made.  The  real  question  at  issue 
in  this  case  was  upon  the  validity  of  a  deed. 
The  claimant  alleged  that  it  was  executed  to 
him  by  the  defendant  In  execution  in  good 
faith,  and  upon  a  proper  and  valuable  consid- 
eration. The  plaintiff  in  execution  contended 
that  the  conveyance  was  executed  hi  pursu- 
ahce  of  a  fraudulent  purpose  upon  the  part  of 
the  defendant  in  execution  to  avoid  the  pay- 
ment of  his  debt  The  plaintiff  offered  to 
prove  that  the  defendant  In  execution,  after 
the  execution  of  the  deed,  but  before  it  was 
recorded,  had  made  to  him,  in  the  presence  of 
others,  the  general  statement  that  he  (the  de- 
fendant in  execution)  had  plenty  of  lands  to 
pay  his  debts,  and  all  his  lands  were  subject 
to  the  payment  of  his  debts.  We  think  that 
this  testimony  was  altogether  Irrelevant  In 
the  first  place,  so  far  as  he  was  concerned,  be 
had  parted  with  his  title  prior  to  making  the 
declarations  referred  to;  and  it  was  wholly 
incompetent  for  him,  as  against  his  grantee, 
to  undertake  to  talk  away  the  hitter's  estate. 
Aside  from  this  consideration,  we  are  fully 
persuaded  that  the  declarations,  if  admitted, 
were  wholly  irrelevant  It  may  or  may  not 
have  been  true  that  the  defendant  In  execn- 
tion  had  lands.  It  may  or  may  not  have  been 
true  that  these  lands  were  subject  to  the  pay- 
ment of  his  debts.  Whether  or  not  they 
were  true  would  be  a  matter  of  Indifference 
to  this  inquiry,  for  the  only  question  in  this 
case  was  whether  the  particular  land  sought 
to  be  subjected  was  the  property  of  the  claim- 
ant; and  therefore  declarations  by  the  de- 
fendant in  execution  in  general  terms,  even 
if  otherwise  admissible,  to  the  effect  that  all 
his  lands  were  subject  to  the  payment  of  his 
debts,  would  be  whoUy  irrelevant,  unless  they 
were  offered  as  against  him.  In  litigation  to 
which  he  was  himself  a  party.  We  think, 
therefore,  the  court  erred  in  admitting  in  evi- 
dence the  declarations  to  which  objection  was 
made. 

8.  The  consideration  of  the  deed  under  which 
the  claimant  derived  his  title  from  the  gi'an- 
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tor  was  ezpresfied  to  be  for  love  and  affec- 
tion. Upon  the  trial  of  the  case,  he  offered 
to  proTe  that,  in  addition  to  the  good  consid- 
eration expressed  in  the  deed,  there  was  like- 
wise a  yaluable  consideration  moving  the 
grantor  to  its  execution.  This  testimony  was 
repelled  bj  the  court,  and  we  are  of  the  opin- 
ion that  therein  the  court  committed  error. 
As  a  general  rule,  parol  evidence  is  inadmis- 
sible to  add  to,  take  from,  or  vary  the  terms 
of  a  written  contract.  Our  Code  provides  that 
the  consideration  of  a  deed,  as  between  the 
parties,  may  always  be  inquired  into  when 
the  principles  of  justice  would  seem  to  require 
it  The  parol  evidence  offered  in  this  case 
did  not  tend  either  to  add  to,  take  from,  or 
vary  the  terms  of  the  deed.  This  testimony 
was  entirely  consistent  with  the  deed.  Its 
object  was  to  support  the  deed,  not  to  destroy 
it  As  was  well  said  by  the  supreme  court  of 
South  Carolina  in  the  case  of  Banks  v.  Brow&, 
2  Hill,  Eq.  558,  reported  in  dO  Am.  Dec.  p. 
382:  "The  general  rule  is  that  parol  evidence 
is  inadmissible  to  add  to  or  vary  the  terms  of 
a  deed,  or  to  show  any  circumstances  incon- 
sistent with  It;  and,  if  the  converse  of  the 
rule  be  true,  it  follows  that  anything  may  be 
admitted  which  is  consistent  with  it  On  this 
principle,  parol  evidence  has  been  admitted  to 
supply  a  consideration,  where  none  has  been 
expressed  in  the  deed,  and  to  show  a  particu- 
lar consideration  where  ttdit  expressed  was 
general,  as  for  'divers  good  causes  and  con- 
siderations.' 1  PhiL  Ev.  481,  482,  483.  And 
I  cannot  perceive  why,  if  there  are  two  con- 
siderations existing  at  the  time  of  the  execu- 
tion of  the  deed,  only  one  of  wliich  is  ex- 
pressed, parol  should  not  be  admitted  to  show 
the  other  and  better.  So  far  from  tending  to 
contradict  the  deed,  Its  object  is  to  support  it, 
and  must  necessarily  be  consistent  with  it— 
the  addition  of  a  circumstance  necessary  to 
give  it  effect  And  it  strikes  me  that  this  Is 
the  more  reasonable  where  it  la  a  third  party 
—a  stranger— who  seeks  to  avoid  the  deed  on 
account  of  the  want  of  consideration."  This 
question  was  practically  ruled  in  the  case  of 
Dawson  v.  Briscoe,  9Y  Ga.  408,  24  S.  E.  157, 
where  it  was  held:  "A  deed  to  realty  of  con- 
siderable value,  though  on  its  face  purporting 
to  be  executed  upon  a  nominal  money  consid- 
eration only,  may  be  supported  by  evidence 
showing  that  the  grantee  was  the  grantor's 
daughter,  and  that  the  real  consideration  was 
love  and  affection."  If,  in  that  case,  it  were 
competent  to  show  a  good  consideration,  as 
supporting  a  consideration  expressed  to  have 
been  for  value,  it  is  certainly  competent  in 
support  of  a  consideration  expressed  to  have 
been  for  love  and  affection,  to  show  that  there 
was  another  Independent  and  valuable  consid- 
eration moving  the  grantor  to  the  execution  of 
the  deed.  We  conclude,  therefore,  that  the 
court  erred  hi  repelling  the  testimony  offered. 

4.  As  we  have  said  before,  the  question  In 
this  case  turns  upon  the  validity  of  the  con- 
veyance under  which  the  claimant  asserts  his 
right    The  validity  of  that  conveyance  de- 


pends upon  whether  It  was  franduleat  Upon 
the  question  of  fraud  or  no  fraud  in  the  exe- 
cution of  the  conveyance  there  was  a  oonfllct 
of  evidence,  and  there  are  clrcnmstancei  from 
which  inferences  may  be  drawn  favorable  to 
both  the  plaintiff  in  execution  and  the  claim- 
ant Under  this  state  of  the  testimony,  we  tiiink 
the  court  erred  in  directing  a  verdict  sabject- 
ing  the  property  to  the  debt  of  the  plaintiff 
in  execution.    Judgment  reTeraed. 


(ua  Ga.  66) 

llAXWELL  V.  WILLINGHAM. 

(Supreme  Court  of  G^rgia.     May  6,  1887.) 

Salb  ov  Land  — Aotiox  fob  Prtcb  —  Excbss* 
Pabol  Evidbkcb— Wills^Powbb  of 

EXBOUTOB  TO  SbLL  LaND. 

1.  A  written  contract  for  the  purchase  of 
land^  describing  it  as  all  of  a  certain  tract,  "con- 
taining about  one  hundred  and  fifty  acres,  for 
$5  per  acre,''  and  providing  that  a  survey  should 
be  made  by  the  vendor,  and  the  land  *^id  for 
according  to  the  amount  shown  thereby,"  is  a 
contract  to  purchase  the  entire  tract  of  land; 
and  when  the  survey  made  according  to  the  con- 
tract shows  that  the  tract  contains  218.20  acres, 
on  a  suit  to  recover  the  purchase  price  of  21S.- 
20  acres,  at  $5  per  acre,  a  plea  in  effecst  al- 
leging that  the  defendant  agreed  to  purchase 
only  150  acres,  at  S5  per  acre,  and  did  not  con- 
tract to  purchase  218.20  acres,  and  further  set- 
ting up  as  a  defense  that  plaintiff  represented 
that  the  tract  did  not  contain  more  than  150 
acres,  and  sold  the  same  with  the  assurance 
that,  when  surveyed,  it  would  be  found  to  con- 
tain not  more  than  150  acres,  was  properly 
stricken  on  demurrer. 

2.  A  contract  m  writing,  which  is  plain  and 
unambiguous,  cannot  have  ingrafted  upon  it  by 
parol  other  stipulations  which  vary  the  terms  of 
the  writing. 

8.  Under  the  terms  of  the  will  shown  In  ev- 
idence, the  plaintiff,  as  executor,  was  invested 
with  lawful  power  to  sell  the  land  in  question 
at  private  sale,  and  convey  it  to  the  purchaser. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Oglethorpe  coun- 
ty; S.  Reese,  Judge. 

Action  by  W.  M.  Willingham,  as  executor, 
against  Edgar  Maxwell,  to  enforce  a  land  con- 
tract. From  an  order  directing  a  verdict  fbr 
plaintiff,  and  overruling  defendant's  motion 
for  a  new  trial,  defendant  brings  error.  Af- 
firmed. 

The  following  is  the  official  r^ort: 
This  was  a  suit  by  W.  M.  Willingham,  as 
executor  of  Willis  Willingham,  deceased, 
against  Edgar  Maxwell,  for  $1,001.40,  prin- 
cipal, brought  March  25,  1895,  upon  the  fol- 
lowing contract  entered  into  on  January  5, 
1895k  between  plaintiff  and  defendant:  '^ 
this  day  bought  from  W.  M.  Willingham,  ex- 
ecutor of  Willis  Willingham,  late  of  said  coun- 
ty, deceased,  all  that  tract  of  land  In  said 
county  known  as  the  'Peterman  Tract'  con- 
taining about  one  hundred  and  fifty  acres, 
at  |5  per  acre.  The  survey  to  be  made  by 
said  executor,  and  the  land  to  be  paid  for  ac- 
cording to  the  amount  shown  thereby.  The 
sum  of  $500  to  be  paid  in  cash  when  survey 
is  made,  and  the  deed  tendered,  with  inter- 
est on  the  deferred  payments  at  8  per  cent 
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per  annum.    Said  tract  of  land  lying  on  the 
Washington  road,  about  two  miles  east  of 
Lexington,  adjoining  lands  of  Mrs.  P.  A.  Sims, 
Smith  Bros.,  and  Maxwell.     Final  payment 
to  be  made  not  later  than  January  5,  1806." 
It  appears  from  the  evidence  that  the  tract 
of  land  was  shown  by  the  surrey  made  In 
pursuance  of  this  contract  to  contain  218.20 
acres.    The   defendant    filed    certain   pleas 
which  were   stricken   upon   demurrer,    and 
thereafter  the  court  directed  a  verdict  for 
the  plaintiff.    Defendant  moved  for  a  new 
trial,  assigning  error  upon  these  rulings,  and 
'alleging  that  the  verdict  is  contrary  to  law 
and  evidence.    The  motion  was  overruled, 
and  he  excepted.    The  pleas  so  stricken  set  up 
that  the  contract  is  one  for  the  purchase  of 
land  per  acre,  the  price  to  be  five  dollars  per 
acre,  and  not  to  exceed  150  acres.     Before 
the  filing  of  the  suit,  defendant  agreed  to 
perform  his  part  of  the  contract  as  just  stat- 
ed, which   plaintiff  refused  to   do.     If  the 
contract  should  be  construed  to  be  one  for 
the  sale  of  land  by  the  tract,  and  not  by  the 
acre,  the  excess  of  land  beyond  the  quantity 
specified  hi  defendant's  contract  Is  so  gross 
as  to  justify  the  suspicion  of  willful  decep- 
tion or  mistake  amounting  to  fraud.    The 
quantity  shown  by  the  survey  of  Thomas  B. 
Moss,   an   expert  and  competent  surveyor, 
made  on  January  19,  1896,  \b  218.20  acres, 
an  excess  of  68%  acres,  and  for  this  reason 
defendant  demands  a  rescission  of  this  con- 
tract    He  offered  to  buy  from  plaintiff  a 
piece  of  bottom  land   containing  about  80 
acres,  which  was  a  part  of  the  tract  now  in 
controversy.    Plaintiff  declined  to   sell  the 
bottom  land,  to  the  exclusion  of  the  upland 
connected  therewith,  when  defendant  agreed 
to  buy  the  tract  at  a  reduced  price,  to  wit, 
five  dollars  per  acre,  on  the  statement  of 
plaintiff  that  the  entire  tract  did  not  contain 
more  than  150  acres  at  the  outside,  and,  in 
the  opinion  of  plaintiff,  that  the  land  would 
not  run  out  more  than  125  acres.     Defendant 
stated  to  plaintiff  that  he  did  not  want  the 
upland,  but  only  the  bottom  land;  and,  if  the 
tract  did  not  contain  more  than  150  acres,  he 
ironld  pay  as  much  as  five  dollars  for  as 
much  as  150  acres,  in  order  to  get  the  bot- 
tom land;  but  that  he  was  unwilling  to  take 
more  than  that  at  that  price,  as  it  would  ren- 
der the  land  he  really  wanted— the  bottom 
land— more  costly  than  he  desired  or  was  able 
to  pay;    whereupon  plaintiff  agreed  to  sell 
tbe  tract  with  the  assurance  that  it  would 
not  run  more  than  150  acres  at  the  outside, 
and  he  and  defendant,  with  this  understand- 
In^T*  entered  hito  in  good  faith  by  defendant, 
and  with  no  knowledge  on  his  part  of  tne 
actual   quantity   of  land   contained   in   the 
tract,  signed  the  contract  sued  upon.    It  was 
tbe  express  agreement  that  the  tract  should 
in  no  event  contain  more  than  150  acres.     As 
^M>on  as  Moss  notified  defendant  that  it  con- 
tained about  200  acres,  he  immediately  com- 
municated this  information  to  plaintiff,  and 
told  him  he  need  not  proceed  with  the  sur- 
2SS.E.-43 


vey,  as  he  would  not  take  more  than  agreed 
upon.  Plaintiff  assured  defendant  that  Moss 
was  mistaken  in  his  opinion  as  to  the  quan- 
tity of  land,  and  that  he  would  proceed  with 
the  survey,  which  plaintiff  did,  with  the  result 
above  stated.  Plaintiff  knew  the  tract  contain- 
ed largely  more  than  150  acres,  and  willfully 
and  intentionally,  for  the  purpose  of  defraud- 
ing defendant,  falsely  represented  to  him  the 
quantity  of  land  contained  in  the  tract,  and 
obtained  from  him  the  contract  sued  upon  by 
false,  deceitful,  and  fraudulent  means.  Fur- 
ther, the  deed  tendered  defendant  by  plain- 
tiff In  pretended  compliance  with  the  alleged 
contract  is  worthless,  in  that  plaintiff  had 
neither  right  nor  authority  under  the  will  of 
his  testator  to  sell  and  dispose  of  the  land, 
and  he  is  not  under  bond  as  executor,  and  is 
Insolvent;  wherefore  defendant  pleads  a  to- 
tal failure  of  consideration.  In  evidence  ap- 
peared a  deed  from  plaintiff,  as  sole  surviv- 
ing executor  of  Willis  Willlngham,  dated 
March  20,  1895J  conveying  to  defendant,  in 
consideration  of  $1,091.40,  the  218.20  acres 
in  question,  and  reciting  that  it  is  made  by 
virtue  of  special  power  and  authority  granted 
by  the  vtIU  of  said  testator  to  sell  and  con- 
vey any  of  the  property  of  his  estate  covered 
by  his  will,  the  same  being  of  record,  and 
made  a  part  of  this  deed  so  far  as  necessary 
or  proper.  Two  items  of  the  will  were  in 
evidence,  vis.:  *1tem  2.  I  desire  and  direct 
that  my  whole  estate,  both  real  and  person- 
al, of  every  kind  whatever,  except  as  herein- 
after excepted,  shall  remain  under  the  man- 
agement and  control,  as  hereinafter  defined, 
of  my  executors,  hereinafter  appointed,  dur- 
ing the  natural  life  of  my  beloved  wife,  Su- 
san Willlngham,  for  her  support  and  main- 
tenance; and  I  hereby  give  her  the  right  to 
use  for  her  support  and  maintenance  the  in- 
come of  my  estate,  or  such  portion  of  said 
income  as  she  may  think  proper  to  use,  and 
as  may  be  necessary  to  maintain  and  support 
her  in  the  style  and  comfort  in  which  she 
lived  during  my  lifetime;  and,  if  the  Income 
of  my  estate  should  at  any  time  be  insufll- 
dent  for  her  support  and  maintenance  as 
aforesaid,  then  I  direct  that  my  executors 
hereinafter  named  shall,  if  she  so  requests  It 
to  be  done,  sell  such  portion  of  my  estate,  in 
the  manner  hereinafter  directed  for  sale  to 
be  made  by  them,  as  may  be  necessary  to 
raise  money  sufficient  for  her  support  and 
maintenance  as  aforesaid.'*  "I  hereby  ap- 
point my  sons,  Willis  M.  and  J.  Willlngham, 
my  executors  to  execute  this  my  last  will  and 
testament;  and  I  desire  and  direct  that  my 
said  executors  shaU  manage  and  control  my 
whole  estate  during  the  lifetime  of  my  be- 
loved wife  for  her  support  and  maintenance, 
as  directed  hi  the  second  item  of  this  will, 
carrying  into  effect,  however,  all  the  preced- 
ing items  of  this  will,  and  also  for  the  pur- 
pose of  preserving  and  increasing  the  value 
of  my  estate  during  her  lifetime.  Now,  to 
the  end  that  my  said  executors  may  the  bet- 
ter accomplish  these  purposes  thus  stated,  I 
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hereby  flye  them  full  and  specific  authority 
to  sell  prirately  or  pubUdy,  with  or  without 
an  Older  ot  court,  just  aa  they  may  think 
proper  and  beet  to  accomplish  the  parposee 
hereinbefore  declared,  or  any  portion  of  my 
estate,  ezc^  as  otherwise  provided  and  di- 
rected In  the  preceding  items  of  this  will, 
and  to  execute  deeds  of  conyeyance  and  make 
titlee  to  the  same." 

W.  M.  Howard,  for  plaintifC  in  error.  ELam- 
'ilt<Mi  McWhorter,  for  defendant  in  error. 

SIMMONS,  0.  J.  1,  2.  Willingbam,  as  es- 
eeator  of  Willis  Willingbam,  sold  to  Maxwell 
a  tract  of  land,  and  Maxwell  entered  into 
the  fdllowing  agreement:  "I  have  this  day 
bought  from  W.  M.  Willingbam,  executor  of 
Willis  WUlingham,  •  •  •  aU  that  tract 
of  land  in  said  county  known  as  the  'Pe- 
terman  Tract,'  containing  about  one  hundred 
and  fifty  acres,  for  fire  dollars  pw  acre. 
The  survey  to  be  made  by  said  executor,  and 
the  land  to  be  paid  for  according  to  the 
amount  shown  thereby.  The  sum  of  five 
hundred  dollars  to  be  paid  in  cash  when  the 
survey  is  made,  and  the  deed  tendered,  with 
interest  on  deferred  payments  at  8%  per  an- 
aum.  •  •  •  Final  payment  to  be  made  not 
later  than  January  6th,  1806.''  In  accord- 
ance with  this  contract,  WiUingham  had  the 
land  surveyed,  and  it  was  found  to  contain 
218.20  acres  instead  of  160.  WUlingham  ten- 
dered Maxwell  the  deed  to  the  218.20  acres, 
and  Maxwell  refused  to  accept  it;  whereupon 
WUlingham  brought  his  action  upon  the  con- 
tract to  recover  the  purchase  money  of  the 
land.  MaxweU  filed  pleas  which  wiU  be 
found  In  the  official  report  Upon  demurrer 
these  pleaa  were  stricken,  and  the  court  di- 
rected a  verdict  for  the  plaintiff  for  the  value 
of  the  whole  tract  of  land,  as  shown  by  ihe 
surv^.  We  think  the  court  was  right  in 
striking  the  pleas,  and  in  construing  the 
contract  MaxweU  agreed  to  purchase  about 
160  acres  of  land  at  five  dollars  an  acre,  and 
it  can  be  plainly  inferred  from  the  phrase- 
ology of  the  contract  that  the  parties  were 
not  certain  as  to  the  number  of  acres,  for  It 
was  provided  that  the  vendor  should  seU  and 
the  vendee  should  buy  the  whole  tract,  what- 
ever the  number  of  acres  it  might  contain,  as 
shown  by  the  survey  provided  for  in  the  con- 
tract The  plea  which  sets  up  that  the  pur- 
chaser intended  to  buy  only  160  acres  at  five 
dollars  per  acre  was  therefore  properly 
stricken.  The  other  plea,  setting  up  as  a 
defense  that  the  plaintiff  represented  that  the 
tract  contained  not  more  than  160  acres,  and 
that  he  sold  the  same  with  the  assurance 
that  when  surveyed,  it  would  be  found  to 
contain  not  more  than  160  acres,  was  also 
properly  stricken.  The  contract  was  plain 
and  unambiguous,  and  the  defendant  cannot 
ingraft  on  It  by  parol,  stipulations  which 
would  vary  its  terms. 

3.  The  defendant  pleaded  that  the  executor 
hqd  no  authority  under  the  wiU  to  sell  the 


land  at  private  sale,  and  could  therefore 
make  him  no  valid  title.  This  plea  was 
property  stricken,  for  the  wiU  gives  the  exec- 
utor fuU  and  specific  authority  to  sell  the 
land  privately  or  pabUcly,  with  or  without 
an  order  of  court  just  as  he  may  think  proper 
and  best  to  accomplish  the  purposes  therein- 
before declared,  and  to  execute  deeds  of 
conveyance,  and  make  titles  to  the  land  so 
sold.  The  court  did  not  err  In  directing  a 
verdict  for  the  plaintiflC.    Judgment  afBrmed. 


BIRD  et  aL  r.  IflTCMBLIi. 

(Supreme  CJourt  of  Georgia.     May  8,  1807.) 

Administrators — Surbtibs—Riohts  asi>  IiIa.bili 

TI B8— JuDOMSNTS— OoaOLUSIV  B  H  B88. 

1.  A  judgment  rendered  at  the  suit  of  a  dis- 
tributee of  an  estate  against  the  admimstrator 
of  such  estate  is  conclusive  upon  him,  and,  in 
a  suit  against  the  sureties  upon  his  ofllcial  bond, 
is  prima  facie  evidence  of  assets  in  the  hands  of 
the  administrator  sufllcient  to  discharge  the 
judgment. 

•  2.  In  such  a  suit  it  Is  competent  for  the  svire- 
ties  to  plead  in  their  defense,  and  prove,  any 
fact  which  would  serve  to  negative  tne  liabiUty 
of  their  principal,  such  as  payment,  set-off,  and 
the  like,  and,  as  well,  any  act  which  would  serve 
directly  to  discharfre  them  from  liability. 

3.  While  the  ordinary,  in  his  discretion,  may, 
for  proper  cause  shown,  allow  to  an  adminis- 
trator compensation  for  extra  services  rendered 
to  the  estate,  yet  the  sureties  on  his  ofllcial 
bond,  when  sued  in  an  ordinary  action  at  la^ 
for  a  default  of  the  administrator  in  falling  to 
account,  are  not  authorised  to  plead  and  prove 
such  services,  and  have  an  allowance  tfaerefoi 
in  the  superior  court. 

4.  Where,  at  an  administrator's  sale,  a  dla 
tributee  becomes  the  purchaser  of  a  portion  of 
the  property  of  the  estate,  receives  from  the  ad- 
ministrator a  deed  thereto,  and  subsequent!; 
procures  the  administrator,  as  her  agent,  te 
make  a  sale  of  such  properly  to  a  third  person, 
who  executed  drafts  for  the  purchase  money 
drawn  in  favor  of  the  distributee,  who  in  tnra 
indorsed  them  to  the  administrator,  in  his  per- 
sonal capacity,  for  collection,  the  mere  breach 
of  the  private  duty  to  account  for  the  proceeds 
of  such  drafts  imposes  no  liability  upon  liim  in 
his  official  capacity,  nor  are  t}ie  sureties  upon 
his  official  bond  liable  for  his  misfeasance  in 
that  behalf. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taliaferro  coun- 
ty; S.  Reese,  Judge. 

Suit  by  G.  H.  Mitchell,  as  ordinaiy,  for 
the  use  of  Rebecca  J.  Ogletree,  against  W. 
W.  Bird  and  others,  on  an  administrator's 
bond.  From  an  order  overruling  defendants' 
motion  for  a  new  trial,  they  bring  error. 
Reversed. 

The  following  is  the  official  report: 
On  January  26,  1895,  suit  was  brought  hj 
the  ordinary,  for  the  use  of  Rebecca  J.  Ogle- 
tree,  upon  the  bond  of  J.  D.  Moore  as  ad- 
ministrator of  John  R.  Moore,  dated  July  4. 
1892.  No  defense  was  made  by  the  admin- 
istrator, but  the  sureties  on  the  bond  filed 
Ideas  (hi  addition  to  a  denial  of  indebtedness! 
of  payment,  and  of  release  and  dischaige  of 
themselves  as  sureties.  These  latter  pleas 
were  stricken  on  motion,  and  error  is  assign* 
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ed  on  this  rnUng.  It  la  further  assigned  as 
error  that  the  court  directed  a  yerdlct  In 
fator  of  the  plaintiff,  and  that  the  court 
refused  to  allow  defendants  to  prove  that 
the  administrator  was  entitled  to  extra  com- 
pensation for  eztraordinaiy  services  render- 
ed by  him  hi  behalf  of  the  estate.  It  appear- 
ed that  no  application  had  been  made  to  the 
ordinary  for  such  extra  compensation,  and 
none  had  been  allowed.  It  further  appeared 
that  the  plaintiff,  as  a  distributee  of  the  estate 
of  John  B.  Moore,  cited  J.  D.  Moore,  as  admin- 
istrator, to  a  settlement,  and  the  case  was  ap- 
pealed by  consent  to  the  superior  court,  where 
it  was  referred  to  an  auditor.  Upon  the  re- 
port of  his  finding.  Judgment  was  rendered 
in  the  superior  court  at  the  August  term, 
1694,  in  favor  of  i^alntlff  against  the  admin- 
istrator, for  the  amount  declared  on  In  the 
present  case,  to  be  levied  on  the  goods,  etc., 
of  the  deceased,  In  the  hands  of  the  adminis- 
trator to  be  administered.  Bxecution  fol- 
lowing this  judgment  was  issued,  and  upon 
it  was^  made  an  entry  of  nulla  bona.  The 
auditor  in  his  report  refused  to  allow  any 
extra  compensation  to  the  administrator  for 
any  extraordinary  services,  and  only  allow- 
ed as  compensation  the  usual  commission  of 
administrators.  The  pleas  referred  to  malse 
the  following  allegations:  At  the  sale  by  the 
administrator  of  the  personal  property  of  the 
estate,  Rebecca  Ogletree  bid  for  and  pur- 
chased some  of  said  personal  property  for 
$219.17,  she  being  the  highest  bidder  there- 
for, which  amount  she  did  not  pay,  but 
agreed  that  it  should  be  credited  on  her  dis- 
tributive share  in  said  estate;  and  about 
December  81,  1892,  in  the  town  of  Grawf ord- 
vUle,  J.  D.  Moore  paid,  in  money,  to  Arthur 
Ogletree,  as  agent  of  Rebecca  Ogletree,  $200 
on  her  distributive  share  In  the  estate;  and 
on  November  7,  1892,  J.  D.  Moore  paid  $372 
to  Rebecca  Ogletree  on  her  distributive  share 
4n  a  note  of  A.  Ogletree  to  W.  A.  Carey, 
which  she  accepted  as  $372  in  money;  which 
three  sums  defendants  plead  as  part  pay- 
ment and  set-off  against  the  plaintiff's  de- 
mand, and  allege  that  Arthur  Ogletree  was 
the  duly-authorized  agent  to  receive  said  $200 
for  Rebecca  Ogletree.  Further,  she  has  been 
paid  in  full  her  distributive  share  in  the  es- 
tate,- as  shown  by  the  following  facts:  All 
the  real  estate  was  sold  on  the  first  Tues- 
day In  October,  1892.  Before  that  time  all 
the  posonal  property  was  sold,  and  the  col- 
lectible debts  to  the  estate  were  collected. 
All  the  debts  against  the  estate  were  settled 
by  the  administrator,  and  there  were  In  his 
tiands  suflident  amounts  to  pay  all  future 
expenses  of  administration.'  The  full  amount 
from  the  estate^  and  the  full  distributive 
■hare  therein  to  which  each  of  the  distrib- 
utees and  behrt  at  Uw  was  entitled,  re- 
spectively, was  less  than  $1,000.  Before  the 
real  estate  was  sold,  an  agreement  was  made 
between  the  administrator  and  the  plaintiff 
and  the  other  distributees  that.  If  any  of  the 
diatributees  or  hehrs  purchased  or  bid  off  any 


of  the  real  estate  at  the  sale,  the  amount 
for  which  such  distributee  purchased,  or 
which  he  or  she  was  to  pay  for  the  proper- 
ty so  bid  off,  should  be  applied  to  the  dis- 
tributive share  of  said  distributee  as  an  heir 
at  law  of  the  estate*  Rebecca  Ogletree  bid 
off  82  acres  of  land,  known  as  the  "Dr. 
Rhodes  Place,"  situated  In  and  near  Draw- 
fordvUle,  for  $1,107;  and  on  December  10, 
1892,  the  administrator  executed  a  deed  to 
her,  the  deed  conveying  to  her  said  place. 
On  the  same  day  she  sold  said  place  for 
$1,500,  and  by  her  deed  of  that  date  con- 
veyed it  to  the  purchasers,  in  consideration 
of  $1,500,  which  sum  was  paid  to  her  hi  two 
drafts  payable  to  her  order;  she  accepting 
them  In  full  payment  of  said  consideration 
and  purchase  money,  and  the  same  having 
been  paid  In  full  by  the  drawee.  Thereafter 
she  delivered  these  drafts  to  J.  D.  Moore, 
having  Indorsed  them  to  be  paid  to  her  or- 
d&p.  By  reason  of  said  facts  and  said  con- 
duct, defendants  are  released  and  discharged 
from  any  and  all  liability  to  plaintiff,  be- 
cause their  rlsi^  as  securities  was  thereby  in- 
creased, and  they  were  exposed  to  greater 
liability.  By  amendment,  defendants  plead- 
ed that  the  sum  of  $219.17  was  received  by 
plaintiff  on  account  of  her  distributive  share 
in  the  estate,  by  virtue  of  her  purchase  of  a 
part  of  the  personalty  of  the  estate  at  the 
public  sale  of  the  same  by  the  administrator 
according  to  law  In  1892,  where  she  bid  off 
such  part  for  the  sum  named,  which  sum 
she  did  not  pay,  but  agreed  that  It  should 
be  credited  on  her  share  in  the  estate;  that 
the  sum  of  $372  was  paid  her  in  a  note  of 
Arthur  Ogletree,  dated  January  1,  1890,  fox 
$300,  with  Interest  from  1890  at  8  per  cmt 
per  annum,  payable  to  W.  A.  Carey  or  bear- 
er, and  In  the  deed  from  W.  A.  Car^  to 
Rebecca  Ogletree  to  the  tract  of  land  on 
which  she  resides,  which  deed  was  made  la 
consideration  of  said  note  being  paid,  said 
note  being  for  purchase  money  of  said  land, 
which  note  and  deed  she  accepted  as  part 
payment  of  $372  on  her  share  hi  the  estate 
on  or  about  November  7,  1892,  at  her  home 
in  said  county;  and  that  the  sum  of  $200  was 
paid  to  Arthur  Ogletree,  he  being  her  duly- 
authorized  agent  to  receive  said  sum  for 
her  on  her  share  in  the  estate,->thl8  pay- 
ment being  made  on  or  about  December  24, 
1892,  in  Crawfordvllle.  Further,  the  sum 
of  $125,  or  any  other  sum,  should  not  be 
charged  against  or  collected  out  of  defend- 
ants as  rent  due  by  J*  D.  Moore,  for  1892, 
of  the  82  acres  of  land  known  as  the  "Dr. 
Rhodes  Place,"  for  the  reason  that  no  rent 
was  due  by  said  Moore  In  1892,  but,  if  due. 
It  was  an  individual  debt  of  Moore,  and  has 
never  been  paid;  that  the  amount  due  on  the 
note  of  J.  0.  Jordan,  belonging  to  the  estate, 
should  not  be  charged  against  or  collected 
out  of  defendants,  because  said  note  has  .nev- 
er been  collected:  that  the  account  of  the 
estate  should  be  credited  with  $30.75.  and 
the  share  of  plahitlff  therein  should  be  cred- 
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ited  witb  one-aeventli  of  the  same,  which  Is 
due  the  admlnlBtrator  as  extra  compensation 
for  extra  services  rendered  by  him  for  the 
benefit  of  the  estate;  and  that  the  accounts 
of  the  estate  should  be  credited  with  $124^ 
and  the  share  of  plaintiff  with  one-seventh  of 
that  amount,  which  J.  D.  Moore  paid  as  part 
of  the  purchase  money  of  the  Dr.  Rhodes 
place,  which  was  purchased  by  John  R. 
Moore  In  his  lifetime,  and  deeded  to  him  by 
J.  W.  Rhodes.  The  allegation  as  to  the  pur* 
chase  by  plaintiff  of  the  Dr.  Rhodes  place  at 
the  administrator's  sale  in  October,  1892,  and 
her  sale  of  the  same,  and  receipt  of  two 
drafts  In  payment  of  the  purchase  price,  are 
repeated,  whereby  defendants  plead  that  her 
share  hi  the  estate  has  been  fully  paid  and 
settled.  J.  D.  Moore  has  been  Insolvent  ever 
since  his  appointment  as  administrator,  in 
July,  1892,  of  which  fact  plaintiff  was  aware 
at  all  times.  There  were  only  a  few  small 
debts  against  the  estate,  and  they  were  set- 
tled before  the  last  of  October,  1882.  De- 
fendants further  show  that  before  the  sale 
of  the  realty  there  was  an  agreement  be- 
tween the  administrator  and  all  the  distribu- 
tees that  the  share  of  each  distributee  should 
be  credited  with,  or  settled  with,  the  amount 
which  he  or  she  should  pay,  respectively, 
for  any  property  bid  off  by  him  or  her  at  said 
sale;  and  after  plaintiff  bid  off  the  Dr. 
Rhodes  place,  and  received  said  two  drafts 
(one  for  $1,800  and  one  for  $200),  she  in- 
dorsed and  delivered  them  to  J.  D.  Moore, 
who  collected  them,  which  conduct  on  her 
part  was  the  cause  of  her  share  not  having 
been  paid  in  full,  and  the  same  increased  the 
risk  of  defendants,  and  discharged  them  from 
all  liability  to  her.  Further,  at  her  home,  on 
February.  2  and  23,  1892,  J.  D.  Moore  made. 
In  money,  a  full  legal  tender  to  plaintiff  of  the 
full  amount  due  her  on  her  share  in  the  estate, 
which  she  refused  to  accept,  knowhig  at  the 
time  of  Moore's  insolvency,  and  he  has  not 
since  been  able  to  pay  her  any  amount  that 
may  be  due  her;  which  conduct  also  increas- 
ed the  risk  of  defendants,  exposed  them  to 
greater  liability,  and  released  and  dischar- 
ged them.  Further,  before  said  sede  of  the 
realty  there  was  an  agreement  between  the 
heirs  at  law.  of  said  deceased  that  certain 
ones  of  the  heirs  should  bid  on  certain  pieces 
of  the  realty  at  the  sale,  and  they  were  to 
give  certain  prices  for  certain  pieces,  even 
though  they  were  bid  off  for  less  than  the 
prices  agreed  to  be  given,  plaintiff  therein 
agreeing  to  buy  the  Rhodes  place  for  an 
amount  not  exceeding  $1,200,  and  that.  If  she 
bid  off  the  place  for  less  than  that  amount, 
she  would  still  pay  and  account  to  the  es- 
tate for  said  place  at  and  for  said  sum,  by  rea- 
son of  which  agreement  others  did  not  bid  on 
the  Rhodes  place,  and  plaintiff  bid  it  off  for 
$1,107.  Afterwards,  In  the  winter  of  1892-93, 
the  administrator  offered  and  was  ready  to 
make  settlement  with  plaintiff  of  her  said 
share,  and  had  the  money  in  hand  witb  which 
to  do  so,  but  she  refused  to  make  the  settle- 


ment ODless  she  was  allowed  therein  to  take 
the  Rhodes  place  at  $1,100,  instead  of  $1,200, 
—she  knowing  at  the  time  of  the  Insolvency  of 
J.  D.  Moore,— and  he  has  since  been  unable  to 
pay  any  amount  that  mt^  be  due  to  her,  by 
reason  of  not  having  the  money  or  property 
with  which  to  make  said  settlement;   which 
conduct  of  plaintiff  Increased  the  risk  of  de- 
fendants, exposed  them  to  greater  liability, 
and    rdeased   and    discharged   them.      Fur- 
ther, upon  said  off^  by  J.  D.  Moore  to  make 
settlement  with  plaintiff  as  last  redted,  sbe 
refused  to  settle  unless  he*  would  at  the  same 
time  pay  her  the  difference  between  the  $1,- 
200  which  she  was  to  pay  for  the  place  hi 
the  agreement,  and  the  $1,500  at  which  she 
sold  it,  by  which  conduct  defendants'  risk 
was  increased,  and  they  were  discharged,  etc. 
It  was  admitted  on  the  trial  that  the  ad- 
ministrator's returns  made  on  June  15,  1893, 
were  correct,  except  as  modified  by  the  au- 
ditor's findings.     The  testimony  of  the  ad- 
ministrator was  as  follows:    'These  returns 
are  correct    Since  then  I  paid  to  Mrs.  Ogle- 
tree  $200,  out  there  on  the  square.    Nothing 
was  said  as  to  where  it  should  be  applied.   I 
was  Indebted  to  her  at  that  time  the  amount 
that  was  due  her  on  her  distributlTe  share 
of  the  estate.     There  was  a  little  balance 
over  that,  though.    I  paid  this  $200  to  Mr. 
Ogletree  out  on  the  square.   He  is  Mrm.  Ogle- 
tree's  husband,  was  acting  as  her  agent,  and 
as  such   represented  her  in  collecting  her 
distributive  share  of  this  estate.     I   have 
heard  her  say  so.     She  would  transact  no 
business  without  he  said  so.    I  am  her  broth- 
er.    I  negotiated  the  sale  of  this  place  to 
Holden  for  $1,600.    I  first  paid  that  to  her. 
The  drafts  were  made  payable  to  her.     I 
collected  the  money  at  her  request.     There 
was  an  understanding  that  some  money  was 
to  be  paid  by  Bd.  Ogletree,  If  he  would  agree 
on  a  certain  price.   That  was  $160.    The  $200 
I  paid  Mr.  Ogletree  was  in  money,  and,  of 
course,  I  expected  It  to  pay  the  $200  of  Ed. 
Ogletree,  for  they  had  agreed  to  do  it.    Out 
of  this  $1,500  I  suppose  the  $200  was  to  be 
paid  In  that  way.    I  was  only  charged  with 
$1,200   for  that  bouse.     Out  of  the  $300   I 
paid  over  this  $200.    They  turned  over  the 
place  to  me  to  sell  for  them,  and  told  me  to 
ask  $1,800  if  I  could  get  it    I  kept  the  other 
$100  for  my  trouble.    Out  of  the  $1,500  it 
was  agreed  that  Ed.  Ogletree's  debt  was  to 
be  paid.    I  didn't  say  whether  it  was  a  part 
of  the  $1,200  or  the  $300.    I  held  $100,  and 
the  other  $200  I  paid  Mr.  Ogletree.    I  paid 
$200  of  the  $1,500  I  got  for  the  house.    $200 
of  it  was  a  part  of  her  legacy."   Arthur  Ogle- 
tree testified:    "Of  the  $1,500  for  the  boose 
sold  by  my  wife  to  Holden,  I  got  $200.   Tbat 
was  to  pay  Holden  what  my  brother  £d. 
owed  him.    That  was  the  money  he  paid  me 
on  the  profit  of  the  house—the  dUTerence  be- 
tween the  $1,200  my  wife  was  to  take,  and 
the  $1,500  he  got  for  It    When  he  gave  me 
the  money,  he  told  me  Uy  pay  the  money 
that  Ed.  owed  Holden.     I  waa  acting   for 
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my  wife.  I  tblnk  there  was  an  agreement 
tween  him  and  mj  brother,  Ed.  Moore  and  1 
represented  Mr&.  Ogletree  In  making  the  eale 
of  the  property.  There  was  no  understand- 
ing as  to  the  Ed.  Ogletree  payment  It  was 
after  that.  I  said  that  was  my  understand- 
ing. That  was  what  they  told  me;  I  know 
nothing  ahout  the  agreement.  Moore  made 
the  trade,  representing  my  wife."  Mrs. 
Ogletree  testified:  "I  never  received  from 
the  administrator  any  part  of  my  dlstrlbntlve 
share  of  my  father's  estate.  Never  received 
anything  at  all,  except  what  was  bought  at 
the  sale  of  the  personal  property.  Knew 
nothing  about  this  $200  until  afterwards, 
and  never  received  that  at  alL" 

H.  M.  Holden,  for  plaintiffs  In  error.  Jas. 
Whitehead,  for  defendant  In  error. 

ATKINSON,  J.  The  official  report  states 
the  facts. 

L  To  the  proposition  announced  In  the  first 
headnote,  It  Is  only  necessary  to  cite  the 
opinion  of  this  court  rendered  in  the  case 
of  Gibson  V.  Robinson,  90  Ga.  756,  16  S.  E. 
969,  and  cases  there  cited,  bearing  upon  and 
controlling  the  question  then  and  now  under 
consideration. 

2.  It  will  be  seen  from  the  record  in  this 
case  that  this  was  a  suit  Instituted  against 
tbe  sureties  upon  the  official  bond  of  the  ad- 
ministrator. They  pleaded  that,  notwith- 
standing the  rendition  of  a  Judgment  against 
their  principal,  they  were  discharged,  for  the 
reason  that  he  had  in  fact  fully  paid  off  and 
discharged  all  liability  by  him  to  the  dis- 
tributee bringing  the  suit,  before  the  ren- 
dition of  the  Judgment  The  pleas  of  pay- 
ment, as  they  are  stated  in  the  record,  are 
in  proper  form,  and  good  in  substance.  They 
state  the  time  and  place  of  payment  of  the 
several  sums  alleged  to  have  been-  paid  by 
their  principal  to  the  plaintiff  with  reason- 
able certainty,  and  we  confess  that  we  are 
at  a  loss  to  understand  from  the  record  up- 
on what  theory  they  were  stricken  on  de- 
murrer by  the  trial  judge.  In  such  a  suit  it 
ts  entirely  competent  for  the  sureties  to 
plead  in  their  defense,  and  prove,  any  fact 
which  would  tend  to  negative  the  liability 
of  their  principal,  such  as  payment,  set-off, 
and  the  like,  and,  as  well,  any  act  which 
would  serve  directly  to  discharge  them  from 
liability.  Under  this  view  of  the  law,  we 
tblnk  the  court  erred  in  striking  the  pleas 
which  appear  in  the  record. 

8.  We  do  not  think  the  court  erred  in  re- 
fusing to  allow  the  sureties  to  plead  and 
prove  upon  the  trial  in  the  superior  court 
tbat  their  principal,  in  his  capacity  as  ad- 
ministrator, had  rendered  to  the  estate  rep- 
resented by  him  certain  extraordinary  serv- 
ices, for  which  he  was  entitled  to  extra 
compensation,  and  set  up  such  allowance 
by  way  of  set-off  against  the  plaintifTs  de- 
mand. Civ.  Code,  §  3489,  provides,  "In  other 
cases  of  extraordinary  services,  extra  com- 


pensation may  be  allowed  by  tlie  ordinary. 
But  in  no  case  is  the  allowance  of  extra 
compensation  by  the  ordinary  conclusive  up- 
on the  parties  in  interest*'  The  ordinary's 
court  is  the  f  onmi  in  which,  according  to  the 
law,  this  question  as  to  an  administrator's 
right  to  extra  compensation  must  be  raised. 
It  is  one  of  the  matters  which  rest  in  the 
wise  discretion  of  the  ordinary,  and  until 
he  has  passed  upon  the  question  no  other 
court  has  Jurisdiction  to  take  it  under  re- 
view. In  order  for  these  sureties  to  have 
availed  themselves  of  any  advantage  which 
they  might  have  derived  from  this  claim  of 
extra  compensation,  the  principal  should 
first  have  applied  to  the  ordinary  for  its  al- 
lowance, and,,  if  allowed  by  him,  it  might 
then  have  been  deducted  from  the  assets  of 
the  estate  in  the  hands  of  the  adniinistra- 
tor;  thus  hidlrectljr  reducing  the  amount 
which  the  plaintiff,  who  sued  as  a  distribu- 
tee, would  have  been  otherwise  entitled  to 
recover.  In  the  absence,  however,  of  any 
application  to  the  ordinary  for  the  allow- 
ance of  such  extra  compensation,  we  are 
clear  that  neither  the  sureties  nor  their  prin- 
cipal could,  when  sued  upon  the  official  bond, 
plead  the  value  of  any  services  rendered  by 
the  administrator  as  a  set-off  before  the 
claim  had  been  liquidated  by  the  Judgment 
of  the  ordinary  making  the  allowance.  The 
court  did  not  err  in  refusing  to  permit  the 
defendants  to  introduce  evidence  in  support 
of  that  branch  of  the  defense. 

4.  Sureties  upon  the  bond  of  an  adminis- 
trator are  liable  only  for  acts  of  nonfeasance 
or  misfeasance  upon  the  part  of  the  adminis- 
trator in  respect  of  his  official  acts.  If  he 
fairly  and  honestly  administer  the  estate 
committed  to  his  care,  and  pay  to  the  dis- 
tributee his  proportionate  share  of  that  es- 
tate, then,  in  so  far  as  the  distributee  is  con- 
cerned, he  and  his  sureties  are  discharged 
from  all  obligations  upon  his  official  bond. 
It  appears  from  the  evidence  in  this  case 
that,  at  a  sale  held  by  the  principal  of  the 
sureties  now  sued,  the  plaintiff  became  a 
purchaser  of  a  portion  of  the  property  of  the 
estate,  and  received  from  the  administrator 
a  deed  thereto;  that  she  subsequently  pro- 
cured the  administrator,  as  her  agent,  to 
make  a  sale  of  the  property  so  purchased  by 
her  to  a  third  person,  who  executed  drafts 
for  the  purchase  money,  which  were  drawn 
in  favor  of  the  plaintiff.  The  plaintiff,  in 
turn,  indorsed  them  to  the  administrator,  in 
his  personal  capacity,  for  collection.  He 
collected  the  money,  and  it  is  claimed  by  the 
plaintiff  that  he  failed  to  account  to  her  for 
the  proceeds  of  the  draft  When  she  became 
the  purchaser  of  the  property  at  the  admin- 
istrator's sale,  and  took  a  deed  from  him, 
the  purchase  price  being  charged  against  her 
Interest  in  the  estate  being  administrated, 
the  administrator,  in  his  official  capacity,  as 
to  such  distributee,  to  the  extent  of  the  value 
of  such  property,  discharged  the  trust  im- 
posed upon  him.    The  mere  breach  of  the 
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prlTate  duty  to  account  for  the  proceeds  of 
such  drafts  obviously  could  impose  no  lia- 
bility upon  him  in  his  official  capacity,  and  If 
be  iirere  not  liable  for  this  breach  of  duty  in 
his  official  capacity  as  administrator,  the 
sureties  upon  his  official  bond  cannot  be 
held  liable  for  his  misfeasance  in  that  be- 
half. It  follows,  therefore,  that  the  court 
orred  in  OTerruling  the  defendants'  motion 
for  a  new  trial,  and  the  Judgment  is  ac- 
cordingly reversed. 


(101  Ga.  169) 

BBAKDBN  et  al.  v.  OARTBB  MERCHAN- 
DISE CO.  et  aL 

(Supreme  Court  of  Oeorgla.     May  19,  1897.) 
MoRTOAOi  LiBN  —  MsROBR— Rights  of  Jwiom 

LlBNHOLDBR. 

1.  While  at  law  one  cannot  have  a  lien  on 
his  own  property,  yet,  in  order  to  prevent  a  fail- 
ure of  justice,  a  court  of  equity  may,  and  will 
Bometimes,  intervene  to  keep  a  lien  outstanding 
which  otherwise  might  have  been  extinguished 
by  a  merger  of  the  lien  with  the  title;  bu^  in  or- 
der to  invoke  such  powers,  proceedings  to  have 
this  done  must  be  instituted  in  the  first  in- 
stance^  and  before  the  property  covered  by 
such  lien,  in  a  proceeding  at  law,  to  which  the 
holder  thereof  ib  a  party,  is  subjected  to  other 
legal  liens. 

2.  Where,  under  an  agreement  with  a  mort- 
gagee, a  third  person  becomes  the  purchaser 
of  the  mortgaged  property,  and  the  mortgagor 
consents  that  the  purchase  price  be  paid  to  the 
mortgagee  as  a  credit  upon  the  mortgage  debt, 
which,  being  done,  the  mortgagee  assigns  the 
mortgage  to  such  purchaser  of  the  mortgaged 
property,  and  after  the  transfer  of  such  prop- 
erty the  same  is  levied  upon  by  executions 
against  the  mortgagor  which  are  junior  in  point 
of  date  to  the  mortgage,  and  in  order  to  arrest 
the  progress  of  such  executions  the  assignee  of 
the  mortgage  files  claims,  and  gives  forthcoming 
bonds  for  the  production  of  the  property  levied 
upon,  and  where  the  property,  upon  the  trial  of 
claims  thereto,  is  found  subject,  and  suit  is 
brought  upon  the  forthcoming  bonds,  upon  the 
breadi  thereof,  committed  by  the  nonproduction 
at  the  time  and  place  of  sale  of  the  property  so 
adjudged  subject,  it  is  too  late  for  the  assignee 
of  the  mortgage  to  seek  either  to  enjoin  suits 
upon  such  bonds,  or  to  arrest  the  progress  of 
executions  issued  upon  judgments  rendered  up- 
on some  of  such  suits  upon  the  ground  that  the 
mortgage  lien,  under  which  his  alleged  title 
was  acquired,  and  which  was  adjudicated  ad- 
versely to  him  in  the  claim  cases,  is  superior  to 
the  judgments  which  were  levied.  The  rights 
of  the  plaintiffs  In  execution,  according  to  the 
terms  of  the  bonds,  do  not  depend  upon  whether 
the  claimant  has  a  superior  outstanding  equity, 
but  whether  the  legal  title  sought  to  be  assert- 
ed in  the  claim  cases  should  prevail;  and,  the 
property  havins  been  found  subject,  the  par- 
ties to  the  forthcoming  bonds  must  either  pro- 
duce the  property  or  pay  the  money. 

(Syllabus  hy  the  Court) 

Error  from  superior  court,  Hall  county;  J. 
J.  Klnsey,  Judge. 

Suit  by  the  Carter  Merchandise  Company 
and  others  against  F.  M.  Bearden  and  others. 
Decree  for  complainants,  and  defendants 
bring  error.    Reversed. 

G.  H.  Prior,  W.  L.  Telford,  and  Dean  & 
Hobbe,  for  plaintiffs  in  error.  J.  B.  Estes,  for 
defendants  in  error. 


SIMMONS,  GL  J.  In  June^  188^  Barnes  was 
a  merchant  in  Gainesville,  Ga^  and  owned  a 
stock  of  goods.  He  executed  a  mortgage  on 
the  goods  to  E^iBer,  Moore,  Draper  &  Co.  for 
$4,145.38.  In  December  of  the  same  year. 
Barnes,  with  the  consent  of  the  mortgagees, 
sold  his  stock  of  goods  to  the  Carter  Merchan- 
dise Company  for  ^,048.0B.  It  was  agreed 
among  the  parties  that  the  proceeds  of  this 
sale  should  be  paid  to  the  mortgagees,  and 
that  they  would  then  transfer  the  mortgage 
to  the  Carter  Merchandise  Company,  the  pro- 
ceeds of  the  sale  being  placed  as  a  credit  upon 
the  mortgage.  This  was  done.  After  the 
sale,  nine  justice's  court  fl.  tan,  were  levied  on 
the  goods  by  a  constable.  A  daim  wa^  filed 
by  the  Carter  Merchandise  Company  In  each 
of  these  cases.  A  forthcoming  bond  was  giv- 
en by  it  in  each  case,  conditioned  upon  the 
production  of  the  property  on  the  day  of  sale, 
if  it  should  be  found  subject  upon  the  trial  of 
the  daim  cases.  Draper  signed  these  bonds  as 
security  for  the  Carter  Merchandise  Company. 
Upon  the  trial  of  the  claim  cases  in  the  jus- 
tice's court  the  property  was  found  subject  by 
the  Justice.  An  appeal  was  taken  in  each  case, 
some  to  the  superior  court,  and  some  to  a  Jury 
In  the  Justice's  court  One  of  the  cases  in 
the  superior  court  was  tried,  and  the  property 
again  found  subject  by  the  Jury  in  that  court 
AH  the  other  appeals  were  then  fliainlased. 
The  constable  readvertised  the  property  for 
sale,  and  on  the  day  thereof  claimants  Called 
to  produce  the  property  according  to  the  terms 
of  their  bond,  whereupon  the  constable 
brought  suit  upon  each  of  the  bonds.  These 
suits  were  brought  in  the  Justice's  court  and 
Judgment  was  rendered  upon  two  of  the  bonds 
for  a  breach  thereof,  the  Judgment  being 
against  the  principal  and  surety.  These  Judg- 
ments were  levied  upon  the  property  of  Dra- 
per, the  surety,  who  filed  illegalities  to  the 
executions'  upon  several  grounds,  unnecessary 
here  to  mention.  At  the  trial,  Judgments  were 
rendered  overruling  the  illegalities.  The  Car- 
ter Merchandise  Company,  Elisor,  Moore,  I>ra- 
per  &  Co.,  and  Draper  individually,  then  filed 
their  equitable  petition  seeking  to  enjoin  the 
execution  of  these  Judgments,  and  praying 
that  the  mortgage  above  referred  to  be  de- 
dared  a  lien  on  the  goods  superior  to  the  Judg- 
ments in  the  Justice's  court  which  had  been 
levied,  and  to  the  Judgments  upon  the  forth- 
coming bonds,  and  also  that  the  sale  to  the 
Carter  Merchandise  Company  be  confirmed, 
and  that  the  title  to  the  goods  be  dedared  to 
be  In  that  company,  free  from  the  lien  of  the 
Judgments  rendered  in  the  Justice's  court  The 
constable,  fOr  himself  and  for  the  plaintiffs  hi 
fi.  fa.,  answered  the  petition,  setting  up  tbe 
priority  of  the  Justice's  court  liens  to  that  of 
the  mortgage,  and  filed  a  cross  petition  asking 
for  a  Judgment  on  all  the  other  forthcoming 
bonds  which  had  been  tried  in  the  Justice's 
court,  and  upon  which  they  had  no  Judgments. 
Upon  the  trial  of  the  case  in  the  superior 
court,  the  Jury,  under  charge  of  the  trial 
Judge,  found  for  the  complainants,  and  the 
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court  decreed  In  acoordance  with  the  prayer 
of  the  petition*  Defendants  made  a  motion 
for  a  new  trial  npon  various  grounds  set  out 
in  the  record.  The  motion  was  overruled,  and 
the  defendants  excepted. 

1.  The  record  discloses  that  Kiser,  Moore, 
Draper  &  Go.  transferred  their  mortgage  to 
the  Carter  Merchandise  Ckwnpany.  This  mort- 
gage covered  the  same  goods  which  the  latter 
had  purchai^  from  Barnes.  This,  in  law, 
merged  the  incumbrance  In  the  legal  titie,  be- 
cause, as  a  rule,  one  cannot  have  a  lien  upon 
his  own  property.  If  the  Carter  Merchandise 
Company  had  filed  its  equitable  petition  when 
the  Justice's  court  fl.  fas.  were  first  levied  up- 
on the  goods,  setting  up  the  facts  as  they  ap- 
pear in  this  record,  and  praying  the  court  for 
a  decree  declaring  the  mortgage  lien  superior 
to  that  of  the  justice's  court  fi.  fas.,  the  court 
would  doubtiess,  upon  proper  proof,  have  grant- 
ed the  prayer.  Section  3107  of  our  Civil  Code 
declares:  "As  a  general  rule  a  party  cannot 
hold  a  lien  on  his  own  property;  but  the  own- 
er of  property,  subject  to  a  lien  created  or 
Imposed  against  the  property  by  another,  may 
protect  himself  by  purchasing  the  lien  for 
levy  on  other  property,  or  to  hold  It  as  a  dalm 
against  the  person  liable  to  pay  the  same.'* 
In  the  case  of  Clay  v.  Banks,  71  Ga.  863,  this 
court  held:  '*As  a  general  rule,  a  party  can- 
not hold  a  Uen  on  his  own  prc^erty,  and  this 
is  never  allowed  except  where  equity  inter- 
venes to  protect  the  titie,  and  thereby  prevent 
a  failure  of  Justice."  In  the  case  of  Gould  v. 
Day,  94  U.  S.  418,  It  was  said:  "One  cannot 
have  a  lien  upon  his  own  property,  except 
where  equity  interposes,  and,  to  prevent  a 
failure  of  Justice,  keeps  the  lien  outstanding." 
See,  also,  Bisp.  Eq.  S  160.  The  trouble,  how- 
ever, in  applying  these  principles  to  the  pres- 
ent case  arises  from  the  fact  that  the  plaintiffs 
resorted  too  late  to  equitable  interference.  In- 
stead of  seeking  equitable  relief  when  the  al- 
leged inferior  liens  were  levied  upon  the  prop- 
erty, th^  stood  upon  their  legal  rights.  They 
filed  claims,  gave  forthcoming  bonds,  and  also 
filed  illegalities.  In  the  claim  cases  there  was 
judgment  against  them  that  the  property  lev- 
led  upon  was  subject  to  the  Justice's  court  fl. 
fas.  They  appealed  in  each  case  from  this 
Judgment,  and  in  one  case  the  Justice's  Judg- 
ment was  affirmed  in  the  superior  court,  and 
tn  the  others  the  appeals  were  dismissed,  leav- 
ing the  Judgments  of  the  Justice  still  standing. 
Suits  were  then  brought  upon  the  forthcoming 
l>onds.  Judgments  were  obtained  against  the 
principal  and  surety  on  two  of  these  bonds. 
These  Judgments  were  not  appealed  from.  B- 
legalities  were  filed  to  them,  and  the  fllegali- 
ties  were  overruled,  leaving  the  Judgments  on 
the  forthcoming  bonds  valid  and  subsisting. 
After  all  this  was  done,  the  plaintiffs  resort- 
ed to  equity,  and  we  think  they  were  too  late. 
They  cannot  litigate  at  law,  standing  on  their 
legal  rights,  until  Judgments  are  rendered 
against  them,  and  the  property  subjected  to 
other  legal  liens,  and  then  resort  to  equity  to 
Have  these  Judgments  reversed  and  set  aside. 


2.  This  Is  especially  true  where  tilie  Judg- 
ments sought  to  be  set  aside  and  the  siiits 
sought  to  be  enjoined  are  upon  the  forthcom- 
ing bonds.  These  Judgments  depend,  not  up- 
on whether  the  claimant  had  a  superior  out- 
standing equity,  but  whether  the  legal  titie 
sought  to  be  asserted  in  the  claim  cases  should 
prevail;  and,  the  property  having  been  found 
subject,  the  parties  to  the  forthcoming  bonds 
mu§t  either  produce  the  property  at  the  time 
and  place  of  sale  or  pay  the  money.  Judg- 
ments on  forthcoming  bonds  are  rendered  for 
a  breach  of  the  bonds.  The  obligation  of  the 
principal  and  surety  is  to  produce  the  property 
at  the  time  of  the  sale.  Iq  the  present  case 
this  obligation  was  not  performed,  and  by  Its 
nonperformance  a  breach  of  the  bonds  was 
committed.  The  principal  and  surety  are, 
therefore,  bound  to  pay  the  money.  The  lien 
of  the  Judgments  upon  the  forthcoming  bonds 
is  not  a  special  one  against  the  goods  claim- 
ed, but  is  a  general  Judgment  lien  upon  all  the 
property  of  the  principal  and  surety.  Judg- 
ment reversed. 

(101  Ga.  190) 

BRADY  V.  JOINER,  Sheriff. 

(Supreme  Court  of  Georgia.     May  19,  1807.) 

MuNioiPAL  Prtsonbr— Imprisonmbnt  IK  County 

Jail^Habbas  Corpus— PBOCBDrBB— 

Sbntencb^Corolubivbnbsb. 

1.  It  Is  lawful  to  Imprison  at  night,  or  at  anv 
other  appropriate  time,  one  who  has  been  legal- 
ly sentencea  to  labor  apon  public  works. 

2.  A  municipal  corporation  may  lawfully  con^ 
tract  with  the  proper  county  authorities  for  the 
use  of  a  cdl  or  room  in  the  county  jail  as  a  place 
for  confining  municipal  prisoners;  and  their  im- 
prisonment therein  is  not  rendered  illegal  mere- 
ly because  the  sheriff  or  jailer  locks  the  outside 
door  of  the  Jail,  and  keeps  the  key  thereto,  if 
in  point  of  fact  the  marshal,  he  being  the  mu- 
nicipal officer  having  charge  of  such  prisoners, 
can  at  all  times  readily  obtain  access  to  them, 
and  there  is  no  real  interference  with  this  offi- 
cer's cnstody  and  control  of  their  persons  and 
movement. 

3.  Where,  under  such  circumstances,  a  per- 
son so  imprisoned  sues  out  a  writ  of  habeas  cor- 
pus against  the  sheriff,  alleging  that  the  latter 
is  illegally  restraining  the  petitioner  of  his  lib- 
erty, and  the  respondent,  without  objection, 
sets  up  in  his  answer,  as  cause  for  the  imoris- 
onment,  sentences  imposed  upon  the  petitioner 
by  the  municipal  court,  and  the  case  is  then 
tried  upon  the  issues  thus  presented,  it  stands 
upon  substantially  the  same  footing  as  if  the 
writ  had  been  directed  to  the  marshal,  and  the 
decision  of  it  should  turn  upon  the  question 
whether  or  not  he  can,  upon  the  facts  proved, 
lawfully  imprison  the  petitioner. 

4.  A  sentence  imposed  by  a  municipal  court, 
and  on  certiorari  affirmed  by  a  judgment  of  the 
superior  court,  which  is  in  turn  affirmed  by  a 
judgment  of  the  supreme  court,  is  binding  and 
conclusive  upon  the  person  sentenced,  and,,  as 
to  him,  in  effect  lawful,  whether  it  was  so  in 
the  first  instance  or  not.  This  is  true  though  in 
the  superior  court  the  Judgment  of  affirmance 
resulted  from  a  dismissal  of  the  certiorari,  and 
in  the  supreme  court  a  like  judgment  followed 
a  dismissal  of  the  writ  of  error,  without  a 
hearing  of  the  case  in  either  court  upon  its  ac- 
tual merits. 

5.  Accordingly,  where,  in  a  habeas  corpus 
case  of  the  nature  above  indicated,  the  sherifiPi 
answer  set  up,  and  he  duly  proved,  the  existence 
of  seven  sentences  of  the  municipal  court,  four 


680 


28  SOUTHBASTEBN  BBPOBTBB. 


(Gfl. 


of  whidi  were,  for  the  reason  stated  in  the 
last  note,  binding  opon  the  petitioner,  whether 
originally  so  or  not,  and  it  also  appeared  that 
these  sentences  had  not  been  served  out,  it 
was  error  to  discharge  the  prisoner,  even  if  the 
three  remaining  sentences  were  unwarranted 
by  law  and  YoTd.  (a)  Whether  the  sentences 
last  above  referred  to  were,  or  were  not,  in 
the  present  case,  legal,  is  not  now  decided. 

6.  The  ordinary  by  whom  the  habeas  corpus 
case  was  tried  erred  in  his  judgment,  and  the 
Auperior  court,  on  certiorari,  rightly  so  held* 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart,  Judge. 

J.  S.  Brady  was  conylcted  and  imprisoned 
for  keeping  liquors  for  sale  within  the  corpo- 
rate limits.  He  sued  out  a  writ  of  habeas  cor- 
pus against  W.  J.  Joiner,  the  sheriff  and  Jail- 
er. From  the  Judgment  of  the  superior  court 
reversing  a  Judgment  discharging  the  prison- 
er, petitioner  brings  error.    Affirmed. 

J.  W.  Preston,  R.  C.  Jordan,  and  Malcolm 
Ayer,  for  plaintiff  in  error.  A.  F.  Daley  and 
P.  L.  Wade,  for  defendant  in  error. 


LUMPKIN,  P.  J.  A  writ  of  habeas  corpus 
was  sued  out  before  the  ordinary  of  Laurens 
county  by  J.  S.  Brady,  who  alleged  in  his  pe- 
tition that  he  was  unlawfully  imprisoned  in 
the  jail  of  that  county  by  W.  J.  Joiner,  the 
sheriff  and  Jailer  thereof,  under  a  sentence  or 
sentences  imposed  upon  the  petitioner  by  the 
mayor  and  council  of  the  city  of  Dublin.  The 
ordinary,  upon  hearing  the  writ,  rendered  a 
judgment  discharging  the  prisoner,  and  this 
judgment  was,  on  certiorari,  reversed  by  the 
superior  court.  We  will  briefly  discuss  the 
questions  Involved,  stating  in  connection  with 
each  such  facts  as  may  be  necessary  to  an 
understanding  of  the  rulings  we  hare  made 
In  this  case. 

1.  The  plaintiff  in  error  was  by  the  munici- 
pal court  adjudged  guilty  of  several  violations 
of  an  ordinance  forbidding  the  keeping  by  any 
person,  within  the  corporate  limits,  of  spirit- 
uous or  other  liquors  for  the  purpose  of  illegal 
sale.  In  each  case  he  was  sentenced  to  labor 
on  the  public  works,  unless  he  paid  a  prescrib- 
ed fine.  The  fines  were  not  paid,  and,  in  car- 
rying into  effect  the  sentences  of  the  munici- 
pal court,  the  prisoner  was  kept  confined  at 
night  in  a  cell  of  the  common  jail  of  Laurens 
county.  Upon  the  assumption  that  the  sen- 
tences were  legally  imposed,  and  passing  for 
the  present  the  question  as  to  whether  or  not 
it  was  lawful  to  use  the  jail  as  a  place  for  the 
safe-keeping  of  the  prisoner  when  not  actually 
engaged  In  laboring  upon  the  public  works, 
we  lay  down  as  our  first  proposition  that  it 
was  undoubtedly  lawful  to  keep  the  prisoner 
confined  at  night,  or  at  any  other  appropriate 
time,  until  his  sentences  had  been  served  out 
This  is  so  obviously  true  that  there  seems  to 
be  no  occasion  for  reasoning  on  the  subject 
It  is  hardly  to  be  supposed  that  chain-gang 
prisoners,  if  set  at  lil)erty  at  the  close  of  a 
day's  labor,  would  report  for  work  on  the  en- 
suing momlAg.    Plainly,  such  people  must  be 


safely  kept  at  night,  00  u  to  prerent  escapes; 
and  what  has  Just  been  said  applies  aa  well 
to  any  other  time,  such  as  the  Sabbath,  days 
when  the  weather  is  Inclement,  and  other  oc- 
casions when  the  prosecution  of  the  public 
work  is  necessarily  suspended. 

Z  As  to  the  place  for  so  confining  municipal 
prisoners,  we  see  no  reason  why  the  dty  au- 
thorities may  not  contract  with  the  county  au- 
thorities for  a  room  or  cell  in  the  coonty  Jan 
to  be  used  for  this  purpose.  Certainly,  the 
city  may  have  its  own  guard  house,  which  it 
could  either  build  or  rent,  as  might  be  ex- 
pedient; and  If,  adopting  the  latter  alternative, 
its  officials  see  j^roper  to  secure  a  portion  of  a 
building  exactly  adapted  to  the  use  In  ques- 
tion, no  good  reason  occurs  to  us  why  the  fact 
that  the  portion  so  obtained  constituted  a  part 
of  a  county  prison  could  be,  in  a  legal  sense, 
objectionable.  It  was  insisted  in  the  present 
case  that  the  sheriff  was  the  real  custodian  of 
the  plaintiff  in  error  during  his  confinement 
in  the  Jail,  because  that  officer  locked  the  out- 
side door  of  the  Jail,  and  kept  the  key  thereto. 
Accordingly,  it  was  urged  that  the  imprison- 
ment was  unlawful,  because,  under  the  facts 
recited,  the  sheriff,  and  not  the  marshal,  was 
the  real  keeper  of  the  prisoner.  It  farther 
appeared,  however,  that  the  room  in  which 
the  prisoner  was  confined  was  under  the  ex- 
dusive  control  of  the  marshal,  and  that,  under 
the  arrangement  with  the  sheriff,  the  marshal 
could  at  any  and  all  times  obtain  access  to  the 
Jail,  and  that  there  was  no  real  Inferfereiice 
by  the  sheriff,  or  any  other  county  official, 
with  the  marshal's  complete  custody  and  con- 
trol of  this  prisoner's  person  and  movements. 
We  therefore  think  the  Judge  of  the  superior 
court  properly  held  that  the  plaintiff  In  error 
was,  in  the  strictest  sense,  the  prisoner  of  the 
municipality,  and  not  of  the  county. 

3.  The  writ  of  habeas  corpus  ought  to  have 
been  sued  out  against  the  marshal.  In  point 
of  fact,  as  already  seen,  it  was  sued  out 
against  the  sheriff.  That  officer,  without  ob- 
jection on  the  part  of  the  petitioner  or  his 
counsel,  set  up  in  his  answer,  as  cause  for  the 
imprisonment  the  sentences  imposed  by  the 
municipal  court;  and  the  record  shows  con- 
clusively that  the  case  was  tried  by  the  ordi- 
nary upon  the  issues  thus  presented.  The 
case  therefore  stood  upon  substantially  the 
same  footing  as  if  the  writ  had  been  directed 
to  the  marshal,  and  the  real  question  for  de- 
termination was  whether  or  not,  upon  the 
facts  as  they  existed,  he  could  lawfully  im- 
prison the  petitioner.  This  question  was  nec- 
essarily passed  upon  and  adjudicated,  and 
thus  the  petitioner  secured  all  that  he  could 
in  any  event  have  demanded.  The  case  might 
have  ended  when  it  appeared  that  the  sheriff 
was  not  himself  really  restraining  the  peti- 
tioner of  his  liberty,  and  certainly  no  harm  re- 
sulted to  the  petitioner  when  the  question  of 
the  marshal's  right  to  keep  him  in  prison  was 
made  the  subject-matter  of  investigation.  On 
the  contrary,  the  petitioner  was  thus  permit- 
ted to  go  into  an  issue  not  presented  by  tils  pe- 
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titlon,  and  to  orge  In  hia  behalf  matters  as  to 
which  he  was  not  entitled  to  any  adjudication. 
4-6.  What  has  been  said  above  rests  npon' 
the  assumption  that  the  sentences  under  re- 
view before  the  ordinary  were  lawfully  im- 
posed. There  were,  In  all,  seven  of  these  sen- 
tences, and  the  record  discloses  that  four  of 
them  had,  on  certiorari  from  the  municipal  to 
the  superior  court,  been  affirmed,  and  also  that 
the  judgment  of  the  latter  court  had,  In  its 
turn,  been  affirmed  by  a  judgment  of  this 
court  It  is  true  that  the  judgment  of  affirm- 
ance rendered  in  the  superior  court  resulted 
from  a  dismissal  of  the  certiorari;  that  in 
this  court  a  lilce  judgment  followed  a  dismissal 
of  the  writ  of  error;  and  that  there  has  never 
been  a  review  of  the  original  cases  upon  their 
actual  merits,  in  either  the  superior  or  the  su- 
preme court.  Notwithstanding  all  this,  how- 
ever, the  judgments  of  affirmance  rendered  by 
these  courts,  respectively,  are  valid  and  bind- 
ing upon  the  complaining  party.  An  affirm- 
ance is  an  affirmance,  and  can  be  nothing  else, 
no  matter  how  the  same  may  be  reached;  and 
the  conclusion  is  Inevitable  that,  whether  the 
four  sentences  now  under  consideration  were 
or  were  not,  in  the  first  Instance,  legal  and 
binding,  they  must  now  be  so  regarded,  the 
record  in  each  case  being  on  its  face  regular, 
and  the  sentences  having  become  conclusive, 
by  operation  of  law,  because  of  the  failure  of 
the  plaintlir  in  error  to  take  the  proper  steps 
to  have  the  same  reviewed.  Inasmuch,  there- 
fore, as  the  plaintiff  in  error  was  being  de- 
tained under  lawful  and  binding  judgments, 
the  ordinary  erred  in  discliarging  him,  and  the 
superior  court  very  properly  corrected  the  er- 
ror thus  committed.  Whether  the  sentences 
which  have  not  been  reviewed  on  certiorari 
were  lawful  or  not  is  not  now  decided.  The 
record  conclusively  shows  that  the  existing 
imprisonment  is  legal,  and  that  the  detention 
of  the  prisoner  until  he  shall  have  served  out 
the  four  binding  sentences  will  be  lawful  and 
proper.  At  the  end  of  that  period,  the  ques- 
tion of  the  legality  of  the  other  three  sen- 
tences can  be  raised  and  passed  upon,  if  it 
■bonld  then  be  necessary.  Judgment  affirmed. 


(101  Oa.  160) 

PABEER  V.  SALMONS  et  aL 

(Supreme  Oourt  of  Georgia.     May  19,  1897.) 

Advbksb  Possession  —  Land  of  Infant  Dauoh- 

TBR— AcQD  I B80BNCB— Fraud— Dbsd— 

Dblivbbt— Dbsoription. 

1.  The  possession  of  land  aconired  by  a  father 
under  a  conveyance  made  to  his  infant  daughter 
by  her  grandfather,  and  delivered  to  such  fa- 
ther, can  never  ripen  into  a  title  by  prescription 
In  favor  of  the  latter  as  against  the  grantee. 

2.  In  such  a  case,  where  the  father,  upon  de- 
livery to  him  of  snch  deed,  enters  into  posses- 
sion of  the  premises  thus  conveyed,  and  after 
the  majority  of  the  grantee  retains  such  posses- 
sion, and  conceals  from  the  grantee  the  fact  of 
the  existence  of  the  deed,  and  exercises  the 
rights  of  an  owner  by  renting  to  her  a  portion 
of  the  land,  and,  while  in  ignorance  of  her 
rights,  the  grantee  thus  aclcnowledges  or  ac- 


auiesces  in  his  apparent  claim  of  ownership, 
tie  possession  of  the  father,  under  snch  circum- 
stances, will  not  support  a  claim  of  title  by 
prescription,  so  as  to  enable  the  father,  or  his 
executor,  to  recover  against  the  grantee  who 
takes  possession  of  the  land  after  acquirin^^ 
knowledge  of  the  existence  of  her  right  and  ti- 
tle thereto. 

(a)  Such  possession,  so  far  as  the  same  is  ad- 
verse to  the  grantee,  is  a  moral  fraud  as  against 
the  latter,  and  accordingly  does  not  serve  as 
the  foundation  of  a  prescription. 

8.  Where  a  grandfather  delivers  to  a  father 
a  deed  conveymg  to  the  latter*s  daughter  (an 
infant  of  tender  years),  in  consideration  of  love 
and  affection,  title  to  a  tract  of  land,  such  de- 
livery to,  and  possession  of  the  deed  by,  the  fa- 
ther,  is  evidence  of  delivery  to  the  infant. 

(a)  This  is  true,  although  the  deed  does  not 
purport  on  its  face  to  be  delivered,  but,  being 
signed  and  witnessed  by  two  persons,  neither  of 
whom  was  an  officer,  was  afterwards  probated 
by  one  of  the  witnesses  and  duly  recorded. 

4.  A  deed  conveying  •*the  balance  of  the  Rob- 
ert Swilling  tract  of  land,  lying  on  the  waters 
of  Reed  creek,  containing  sixty-six  acres^  lying 
southwest  from  said  James  Reed,  cornermg  on 
a  post  oak  adjoining  John  Grooker  and  Maul- 
don,  thence  a  straight  line  to  a  white  oak 
down  the  waters  of  Reed  creek,*'  is  not,  as 
matter  of  law,  so  wanting,  vague,  and  uncei^ 
tain  in  matter  of  description  as  to  be  void,  and 
inadmissible  as  evidence  of  title.  Whether, 
from  such  a  description,  aided  by  other  competent 
extrinsic  evidence,  the  properly  intended  to  be 
conveyed  could  be  identified,  was  a  question  of 
fact,  and  properly  submittea  to  the  jury. 

5.  There  was  no  error  in  admitting  testimo- 
ny, and  the  verdict  is  supported  by  the  evidence. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  ELart  oonnty;  8. 
Reese,  Judge. 

Petition  by  J.  W.  Parker,  as  executor,  to  en- 
join B.  F.  Salmons  and  another  from  interfer- 
ing with  plaintiff's  use  and  ownership  of  cer- 
tain land.  Judgment  for  defendants.  From 
the  refusal  to  grant  a  new  trial,  plaintiff  brings 
error.     Affirmed. 

W.  L.  Hodges  and  A.  O.  McCuny,  for  plain- 
tiff in  error.  J.  H.  Skelton  aud  O.  C.  Brown, 
for  defendants  in  error. 

LITTLE,  J.  The  action  which  is  tbs  foun- 
dation of  this  case  was  in  the  form  of  an  equi- 
table petition  seeking  to  enjoin  the  defend- 
ants from  buildhig  on  a  tract  of  land  in  con- 
troversy, from  cutting  or  felling  the  timber 
thereon,  from  cultivating  the  land,  from  inter- 
fering in  any  manner  with  the  petitions  in 
the  uianagement  and  cultivation  of  the  land, 
and  from  interference  with  the  possession  and 
ownership  of  the  plaintiff.  The  action  was 
treated  by  the  parties  and  the  court  below  as 
involving  the  title  to  the  premises  in  dispute. 
The  evidence  was  conflicting  on  many  points 
raised,  and  the  Jury  returned  a  verdict  for  the 
defendants.  A  motion  for  a  new  trial  was 
overruled  by  the  court,  and  the  refusal  to 
grant  such  new  trial  on  the  grounds  assigned 
in  the  motion  is  the  alleged  error  of  which 
complaint  Is  made. 

It  is  not  controverted  that  hi  1Si6  one  Jona 
than  Bailey  owned  a  tract  of  land,  containing 
about  260  acres,  known  as  the  "Robert  Swil- 
ling Tract."  situated  at  that  time  in  Franklin 
(now  Hart)  county.    In  the  record  reference  is 
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made  to  three  deeda,  which  were  In  evld^ice, 
and  which,  If  valid,  conveyed  the  title  to  the 
Swilling  tract  oat  of  Jonathan  Bailey.  One 
of  these  deedB,  dated  the  20tfa  of  Decemlier, 
1816,  conveys  to  James  Reed  a  described  tract 
of  land,  containing  78  acres,— a  part  of  the 
Swilling  tract.  The  evidence  f  nrther  tends  to 
show  that  at  the  date  of  this  conveyance  the 
grantee,  who  wait  the  son-in-law  of  the  gran- 
tor, was  living  on  said  78-acre  tract  of  land, 
and  had  so  lived  for  some  time  previous  to  that 
date.  The  second  of  the  deeds  is  dated  the 
10th  day  of  December,  1845,  and  conveys  to' 
four  persons,  named  Harris,  whom  the  descrip- 
tion shows  to  be  minor  grandchildren  of  the 
grantor,  another  part  of  said  tract,  containing 
116  acres.  The  thkd  conveyance  is  from 
Jonathan  isailey  to  Sarah  Reed,  his  grand- 
daughter, dated  also,  in  December,  1815.  It 
purported  to  convey  66  acres  for  the  considera- 
tion of  natural  love  and  affection.  The  proper- 
ty conveyed  therein  is  designated  as  "balance 
of  the  Robert  Swillhig  tract  of  land,"  etc  The 
deed  further  designates  this  particular  tract  as 
lying  southwest  from  said  James  Reed,  and  it 
is  not  contested  that,  if  this  latter  paper  is 
valid  as  a  deed,  all  of  the  Swilling  tract  is  dis- 
posed of  by  these  three  conveyances.  Only  the 
deed  last  described  Is  in  Question.  The  orig- 
inal was  not  produced  at  the  trial.  It  ap- 
pears that  this  deed  was  signed  and  sealed  by 
Jonathan  Bailey,  and  "tested"  by  A.  H.  Black 
and  Llttieton  Vincent  It  does  not  purport'  on 
its  face  to  have  been  delivered,  but  it  appears 
that  on  the  15th  day  of  December,  1845,  it  was 
probated  In  the  usual  form  by  one  of  the  wit- 
nesses—Llttieton  Vincent— before  H.  P.  Chand- 
ler, J.  P.  After  such  probate  it  was,  on  the 
same  day,  recorded  In  the  office  of  the  clerk 
of  the  superior  court  of  Franklin  county.  There 
is  evidence  In  the  record  tending  to  show  that 
the  original  deed  from  Jonathan  Bailey  to  Sa- 
rah Reed  was  in  the  possession  of  James  Reed, 
her  father,  during  his  lifetime.  At  the  time 
this  paper  purports  to  have  been  executed,  the 
grantee,  who  was  the  daughter  of  James  Reed, 
was  of  the  age  of  three  or  four  years,  and  It 
appears  that  James  Reed  went  into  possession 
of  the  land  soon  after  the  execution  of  the 
deed,  and  remained  so  in  possession  to  the 
time  of  his  death,  in  18^.  Soon  after  he  died 
the  defendants  entered  upon  the  land,  and  were 
proceeding  to  build  a  house,  and  prepare  a  x>or- 
Uon  of  the  land  for  cultivation,  when  these  pro- 
ceedings were  instituted  by  the  executor  of 
Jameis  Reed. 

The  plaintiff  in  error  bases  his  right  to  have 
the  relief  for  which  he  prays  granted  on  a 
prescriptive  titie  in  his  testator.  The  rec- 
ord does  not  show  any  conveyance  made  by 
any  one  at  any  time  to  James  Reed  to  the 
land  in  dispute.  It  tends,  however,  to  show 
that  within  a  short  time  after  the  execution 
of  the  deed  from  the  grandfather  to  the  in- 
fant daughter  of  the  testator,  James  Reed 
entered  into  possession,  and.  In  the  absence 
of  any  conveyance  to  himself,  and  having 
custody  of  the  deed  to  his  infant  daughter. 


the  possession  so  acquired  most  be  treated  to 
tiave  been  under  the  conveyance  to  his 
daughter.  In  which  case  he  would  hold  the 
land,  not  in  his  own  rlghi;  but  In  the  right 
of  the  daughter.  Dodd  v.  McCraw,  8  Ark. 
83.  Taking  the  testimony  of  the  witness 
who  saw  the  original  deed  In  the  father's 
possession  to  be  true,  it  is  manifest  that  he 
entered  under  that  conveyance.  Having  so 
entered,  such  possession,  while  it  continued, 
could  never  be  the  foundation  of  a  prescrip- 
tive title.  In  order  for  possession  to  ripen 
into  a  title,  it  must  be  in  the  right  of  the 
possessor,  and  not  of  another.  Civ.  Oode,  I 
3584. 

2.  But  the  plaintiff  in  error  contends  that 
this   possession   continued  not  only    during 
the  Infancy  of  the  daughter,  but  for  more 
than  20  years  after  she  had  attained  her  ma- 
jority.    This  is  not  material  In  ascertaining 
whether  the  testator  had  acquired  the  title 
by  possession.     Having  entered,  not  In  his 
own  right,  but  in  the  right  of  another,  and  the 
possession   thus    obtained    continuing,    lapse 
of  time  would  not  ripen  it  into  a  titie,  there 
being  no  evidence  of  any  conveyance  to  him. 
nor  of  any  holding  other  than  by  virtue  of 
his  original  entry.    It  is  further  contended 
on  the  part  of  the  plaintiff  in  error  that  sub- 
sequent to  the  arrival  at  age  of  the  daughter 
the  testator  manifested  by  his  acts  that  he 
claimed,  as  against  her,  possession  of  this 
land  in  his  own  right;  that  he  continued  so 
to  manifest  his  right  of  possession  against 
her  for  a  period  of  more  than  20  years;  and 
that,  notwithstanding  bis  original  entry  might 
not   have  *  been  in  his  own  right,  after  he 
made  it  appear  that  he  did  so  dalm  pos- 
session   of   the   land,    the   possession   thus 
claimed  would  ripen  into  title.    However  this 
may  be,  there  is  reason  why  the  jury  before 
whom  the  case  was  tried  might  legally  find 
that  the  possession  so  claimed  did  not  result 
in  a  prescriptive  title  to  the  father.    The 
witness  who  testified  that  he  saw  the  deed 
from  Jonathan  Bailey  to  his  granddaughter 
in  the  possession  of  the  testator,  also  testi- 
fied that  the  testator  knew  Its  contents,  and 
knew  who  was  the  grantee  therein;  that  he 
attempted  to  conceal  knowledge  of  the  ex- 
istence of  such  deed,  and  told  the  witness  to 
say  nothing  about  It;   and,  it  having  been 
shown  that  at  the  time  of  the  execution  of 
the  deeds,  in  1845,  which  made  disposition 
of  the  Swilling  tract,  the  grantor,  Jonathan 
Bailey,  had  prepared  a  plat  of  that  tract  and 
each  subdivision  covered  by  the  respective 
deeds,  which  plat  went  into  the  possession  of 
James  Reed,  presumably  about  the  time  of 
the  execution  of  the  deeds,  and  was  found 
among   his  papers  after  his  death.     Tbese 
facts  would  support  a  finding  that  the  dalm 
of  possession  In  his  own  right  by  James  Reed 
originated   in   fraud,   which   would   prevent 
such  claim  from  ripening  into  a  titie.     Civ. 
Oode,  I  3584.     If  a  person  takes  poftsesalon 
of  land  which  he  knows  does  not  b^ong  to 
him,  no  prescription  will  run  In  hia  favor, 
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liowever  long  he  may  hold  possession  <^  the 
same  His  possession  under  such  drcum- 
Btances  originates  In  fraud,  and  time  will  not 
cure  or  sanctify  the  fraud.  Gowart  t.  Young, 
74  Ga.  694.  The  testimony  of  some  of  the 
witnesses  shows  that  after  the  grantee  had 
arrived  at  age,  and  had  married,  the  father 
rented  to  her  a  particular  portion  of  this 
tract  ol  land;  she  testifying  that  at  the  time 
she  had  no  knowledge  of  her  title.  This  is 
one  of  the  strongest  grounds  that  the  plain- 
tiff in  error  makes  for  basing  a  claim  of  ad- 
verse possession  by  the  testator.  At  the 
time,  however,  of  these  acts  which  tend  to 
manifest  adverse  holding,  the  evidence  shows 
that  the  testator  knew  that  the  paper  title 
to  the  land  was  not  in  him,  but  in  the  daugh- 
ter to  whom  he  rented.  This  knowledge  was 
fatal  to  his  claim  of  title.  He  could  take 
nothing  by  his  own  wrong.  Lane  v.  Lane, 
87  Ga.  271,  13  S.  B.  335.  When  the  doctrine 
of  prescription  Is  involved  in  a  suit  in  eject- 
ment, good  faith  Is  one  of  the  main  elements 
in  the  cause.  If  one  purchases  land  in  bad 
faith,  knowing  that  the  title  he  purchases  Is 
fraudulent,  it  can  never  ripen  into  a  good 
title.  The  law  will  not  permit  the  true 
owner  to  be  defrauded  of  his  land  in  that 
way.  Brown  v.  Wells,  44  Ga.  573;  Hunt  v. 
Dunn,  74  Ga.  120.  If  it  was  a  fact  that  the 
testator  entered  into  possession  of  this  land 
under  a  deed  to  his  daughter,  he  was,  in 
law,  a  trustee  for  her,  and  it  was  his  legal 
and  moral  duty,  when  she  reached  her  ma- 
jority, to  transfer  to  her  possession  of  her 
land,  with  the  muniments  of  title.  Thornt 
Gifts,  p.  159  et  seQ.  If  it  be  true  that,  in- 
stead of  doing  so,  he  concealed  from  her  all 
knowledge  of  her  title,  claimed  the  title  and 
right  of  possession  in  himself  and  rented  to 
her  a  part  of  the  particular  land  which  she 
owned,  it  was  a  moral  wrong  on  his  part, 
and  the  true  owner  of  the, land  could  not  be 
ousted  by  an  adverse  claim  made  under  these 
circumstances.  This  court  has  held  in  a 
number  of  cases  that  the  fraud  necessary  to 
▼Itiate  possession  is  more  than  a  mere  legal 
fraud.  Adverse  possession  is  one  of  Inten- 
tion, and  it  turns  upon  the  good  faith  of  the 
person  setting  it  up.  The  facts  must  be  such 
as  to  affect  his  conscience,  and  they  must 
be  brought  home  to  hhn.  Wright  v.  Smith, 
43  Ga.  291.  He  must  be  cognizant  of  the 
fraud,  not  by  consti\iction,  but  by  actual  no- 
tice, and  no  man  can  be  fairly  said  to  hold 
land  adverse  to  another,  who,  at  the  time  he 
goes  into  possession,  has  notice  that  he  is 
perpetrating  a  fraud.  His  claim  of  right 
must  have  simply  been  pretended.  Ware  v. 
Barlow,  81  Ga.  1,  6  S.  E.  465.  In  a  case 
where  an  administrator  had  gotten  into  his 
hands  assets,  bonds,  etc,  belongiug  to  the 
intestate  in  England,  which  were  unknown 
to  the  heirs  to  have  belonged  to  him,  and  the 
heirs  had  only  lately  discovered  the  fact,  the 
administrator  having  made  no  return  of  said 
assets,  bonds,  etc.,  but,  on  the  contrary,  hav- 
ing not  only  concealed  the  fact  that  he  had 


them,  but  that  they  in  fact  existed,  Judge 
Story  said  that  the  guilty  party  shall  not  be 
allowed  to  say  that  his  own  concealment  of 
the  plaintiff's  right  shall  work  in  his  favor. 
Pratt  V.  Northam,  6  Masoo,  110,  Fed.  Gas. 
No.  11,376.  It  is  true  that  in  many  of  these 
matters  the  evidence  was  conflicting.  The 
Jury  settled  the  question,  however,  as  to  the 
facts  of  the  case.  With  that  settlement  this 
court  is  satisfied,  and  cannot  say  that  the 
verdict  which  they  rendered  is  contrary  to 
the  evidence  and  the  principles  of  justice. 

3.  The  plaintiff  in  error  further  contends 
that  the  court  erred  in  admitting  in  evidence 
the  deed  from  Jonathan  Bailey  to  Sarah 
Reed,  over  the  objection  of  plaintiff,  the 
ground  of  such  objection  being  that  the  in- 
strument was  not,  in  law,  a  valid  deed.  This 
assignment  of  error  upon  the  validity  of  the 
deed  is  very  general  In  Its  nature,  and  does 
not  point  o.ut  any  particular  invalidity  which 
may  exist  An  inspection  of  the  Instrument, 
however,  shows  that  It  did  not  purport  on 
its  face  to  have  been  delivered.  It  was 
signed  in  the  presence  of  two  witnesses,  nei- 
ther of  whom  was  an  officer,  and  their  signa- 
tures as  witnesses  were  made  under  the 
word  "test."  It  is  not  essential,  in  our  opin- 
ion, that  the  deed  should  have  borne  on  its 
face  any  purport  that  it  was  delivered.  Sub- 
sequent to  its  execution  the  deed  was,  as  be- 
fore stated,  probated  in  the  usual  form  by 
one  of  the  witnesses  before  a  magistrate. 
The  usual  form  is  an  aflldavit  that  be  saw 
the  grantor  sign,  seal,  and  deliver  it  for  the 
purposes  for  which,  it  was  intended.  In  the 
presence  of  the  two  witnesses  named.  If 
there  were  any  defects  in  the  want  of  proper 
attestation  of  the  deed  as  executed,  this  pro- 
bate certainly  makes  it  whole.  The  deed 
was  recorded  on  the  day  this  probate  was 
made,  and  at  the  time  of  this  trial  had  ap- 
peared on  the  records  !n  Franklin  county  for 
nearly  50  years.  The  question  of  delivery 
was  a  proper  question  for  the  Jury.  The 
deed  being  recorded,  it  was  admissible  in  evi- 
dence without  further  proof,  not  only  to 
show  that  it  was  signed,  but  that  it  was 
also  delivered.     Rushln  v.  Shields,  11  Ga. 

640.  The  record  of  a  deed  is  of  Itself  pre- 
sumptive proof  of  its  delivery.  Wellborn  v. 
Weaver,  17  Ga.  274;  Harvlll  v.  Lowe,  47 
Ga.  217.    In     Tounge  v.  Gullbeau,  3  Wall. 

641,  Field,  J.,  says:  ''The  registry  of  a  deed 
by  the  grantor  is  entitled  to  great  considera- 
tion upon  this  point,  and  might  perhaps  Jus- 
tify, in  the  absence  of  opposing  evidence,  a 
presumption  of  delivery."  See,  also,  Tied. 
Real  Prop.  par.  812;  Highfleld  v.  Phelps,  58 
Ga.  59.  Delivery  of  a  deed  executed  In  be- 
half of  an  infant  for  the  consideration  of 
love  and  affection  to  a  witness  of  the  deed 
for  the  benefit  of  the  infant  Is  delivery  to 
the  infant  Watson  v.  Myers,  73  Ga.  13& 
Under  the  circumstances  which  appear  In 
the  evidence  as  to  the  record  and  possession 
of  the  original  deed,  we  deem  the  delivery 
to  have  been  sufficient  In  lawe 
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4.  The  Instrument  Is  Inartlstlcally  drawn. 
The  description  of  the  land  iff  shown  in 
some  details  to  be  inaccurate.  The  deed  does, 
however,  by  its  terms,  convey  the  "balance" 
of  the  Robert  Swilling  tract  of  land;  it  does 
say  that  It  contains  66  acres;  It  does  place 
it  as  lying  In  a  given  direction  from  another 
Icnown  tract  In  connection  with  the  other 
deeds  conveying  the  other  parcels  of  the 
named  tract,  which  were  In  evidence,  we 
cannot  say,  as  a  matter  of  law,  that  the  In- 
strument is  so  wanting,  vague,  and  uncer- 
tain in  description  as  to  be  void,  and  inad- 
missible as  evidence  of  title,  but  that  when 
aided  by  other  competent  extrinsic  evidence 
which  we  find  in  the  record,  the  property  in- 
tended to  be  conveyed  can  be  sufficiently 
identified;  and  such  was  the  conclusion  of 
the  Jury. 

6.  There  was  no  error  in  admitting  the  tes- 
timony of  Sarah  Salmons,  one  of  the  de- 
fendants, on  the  ground  that  James  Reed, 
the  plalntifTs  testator,  was  dead.  The  Judg- 
ment of  the  court  below  is  affirmed. 


(101  Ga.  70) 

FRAZIBR  y.  GEORGIA  RAILROAD  & 
BANKING  CO. 

(Supreme  Oourt  of  Georgia.     May  7,  1887.) 

Pabbkt   akd   Child  — Aotioh   fob    Serviobs— 
Dbath-^Limitatton  of  Agtionb. 

1.  In  an  action  brought  by  the  father  of  a 
minor  son,  capable  of  rendering  service,  for  the 
negligent  homicide  of  the  latter,  he  is  entitled, 
in  a  proper  case,  to  recover  per  quod  servitium 
amlsit 

2.  While,  to  recover.  It  is  necessary  to  show 
both  the  negligent  homicide  and  loss  of  serv- 
ice, the  latter,  being  the  source  of  damages  as 
to  the  father,  is  the  gravamen  or  gist  of  the  ac- 
tion, and  the  rights  of  the  parties  are  to  be  es- 
tablished by  the  law  applicable  under  such  cir- 
cumstances in  the  relation  of  master  and  serv- 
ant. 

8.  The  master  has  a  property  right  in  the 
services  of  his  servant,  and  a  loss  of  service  is, 
in  legal  effect,  a  damaee  to  his  personal  estate; 
and  the  law  limiting  the  time  in  which  actions 
to  recover  for  injuries  to  personalty  may  be 
brought  limits  the  right  of  action  in  such  a  case. 

(Syllabus  by  the  0>urt.) 

Error  from  superior  court,  Taliaferro  coun- 
ty; S.  Reese,  Judge. 

Suit  by  Alexander  Frazier  against  the  Geor- 
gia Railroad  &  Banliing  CJompany  for  dam- 
ages for  the  negligent  killing  of  his  minor 
chllid.  From  a  Judgment  for  defendant,  plain- 
tiff brings  error.    Reversed. 

Saml.  H.  Sibley,  for  plaintiff  in  error.  Jos. 
B.  &  Bryan  Gumming  and  M.  P.  Reese,  for 
defendant  in  error. 


LITTLE,  J.  1.  An  examination  of  the  rec- 
ord shows  that  the  demurrer  filed  was  based 
upon  two  grounds:  (1)  That  the  tort  com- 
plained of  did  not  occur  within  two  years  next 
preceding  the  bringing  of  the  plaintiff's  suit, 
und  (2)  because  the  declaration  sets  forth  ho 
valid  legal  cause  of  action  against  the  defend- 


ant The  only  question,  however,  which  w» 
find  It  necessary  to  decide  here  is  that  of  the 
statute  of  limitations.  This  involves  the  in- 
quiry only  whether  the  action  institated  l^ 
the  plaintiff  is  for  injuries  done  to  the  person, 
and  to  be  brought  within  two  years  after  tlie 
right  of  action  accrues,  under  section  3900  of 
the  Civil  (>ode,  or  whether  it  should  be  treat- 
ed as  an  action  for  injuries  to  personalty,  as 
claimed  by  the  plaintiff,  and  therefore  not 
l>arred  nntn  four  years  after  the  right  of  ac- 
tion accrues.  The  petition  is  filed  by  the  fa- 
ther, alleging  the  vnrongful  homicide  oi  his 
son,  aged  14  years,  by  the  servants  and  agents 
of  the  defendant  engaged  in  the  running  and 
operation  of  Its  trains.  It  may  be  well  to  con- 
sider in  the  determination  of  this  question  the 
basis  of  the  father's  right  to  recover  when  he 
shall  have  made  out  a  proper  case.  Section 
8816  of  the  Civil  Code  provides  that  e^ecy 
person  may  recover  for  torts  committed  to 
himself,  or  his  wife,  or  his  child,  or  his  ward, 
or  his  servant  This  section  is  simply  declara- 
tory of  the  common  law.  Bell  v.  Railroad  Co., 
73  Ga.  520.  At  common  law  the  parent's 
right  to  recover  is,  by  legal  fiction,  predicated 
upon  the  relation  of  master  and  servant 
Wood,  Mast  &  S.  p.  449,  and  atrthoritiea  cit- 
ed under  note  3;  (Tooley,  Torts  (2d  EkL)  pi 
268;  1  Jagg.  Torts,  pp.  451,  461,  and  authori- 
ties cited  in  note  23.  The  action  is,  at  com- 
mon law,  limited  to  the  recovery  of  damages 
for  loss  of  the  child's  services.  Ckx>Iey,  Torts, 
p.  268,  and  authorities  cited  in  note  4;  6  East 
45;  6  East,  391;  11  East.  23;  T.  Raym.  2Sd; 
1  Jagg.  Torts,  p.  451;  Wood,  Mast  &  S.  k». 
444,  445,  quoting  from  Lord  Coke,  and  citing 
authorities,  at  footnote  1.  The  decisions  of 
our  court  are  in  entire  harmony  with  the  prin- 
ciples of  the  common  law  on  this  subject 
Bell  V.  Railroad  CJo.,  73  Ga.  620,  supra;  Bail- 
road  Co.  V.  Harrison,  Id.  744;  Shields  t. 
Tonge,  15  Ga.  356;  Allen  t.  Railroad  Ck>.,  54 
Ga.  50R;  CJhick  v.  RaUroad  Co.,  57  Ga,  357; 
McDowell  V.  Railroad  Co.,  60  Ga.  820.  Shields 
v.  Yonge,  15  Ga.  349,  356,  supra,  is  one  of  the 
earliest  of  our  cases,  and  this  court  there  held 
that  a  father  may  sue  for  injuries  to  his  minor 
son  as  for  injuries  to  his  servant,  if  the  son 
is  old  enough  to  render  service.  The  case  of 
Allen  V.  Railroad  Co.,  54  Ga.  503,  recognised 
the  same  right  of  action  In  the  parent,  but 
ruled,  however,  that  if  t^e  child  was  Incapa- 
ble of  rendering  any  service  at  the  time  the 
tort  was  committed,  no  recovery  could  be  had. 
In  the  case  of  Chick  v.  Railroad  Co.,  &7  C^a. 
357,  the  same  doctrine  was  enunciated,  and 
in  the  case  of  McDowell  v.  Railroad  (>>.,  00 
Ga.  320,  this  court  ruled  that,  while  a  father 
could  not  recover  for  the  homicide  of  his 
minor  daughter,  he  could  recover  for  the  loss 
of  her  service  to  the  time  of  her  majority,  oc- 
casioned by  such  homicide.  So  that  we  can 
safely  say  that  in  a  proper  case-made  the 
father  of  a  minor  son  capable  of  rendering 
service  may  recover  damages  for  the  loss  of 
service  which  he  has  sustained  in  consequence 
of  the  negligent  homicide  of  the  son. 
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2,  3.  The  form  of  the  action  to  be  brought 
under  the  common  law  waa  trespass  ▼!  et  ar- 
mls,  per  quod  servitium  amlsit;  that  is,  that 
the  defendant  has  by  force  committed  a  tres- 
pass upon  the  person  of  the  child,  whereby 
the  plaintiff  has  sustained  the  loss  of  his  aery- 
Ice.  While,  to  recover,  it  is  necessary  to  show 
both  the  negligent  homicide  and  the  loss  of 
service,  it  is  the  loss  of  service  which  is  the 
source  of  damage  to  the  plaintiflT.  2  Bl. 
Gomm.  bk.  8,  top  p.  142,  par.  4,  says:  "In  this 
case  [referring  to  a  tort  committed  on  the 
servant],  besides  the  remedy  of  an  action  of 
battery  or  imprisonment  which  the  servant 
himself  aa  an  Individual  may  have  against  the 
aggressor,  the  master  also,  as  a  recompense 
for  his  immediate  loss,  may  maintain  an  ac- 
tion of  trespass  vi  et  armis,  in  which  he  must 
allege  and  prove  the  special  damage  he  has 
sustained  by  the  beating  of  his  servant,  per 
qnod  servitium  amisit,  and  then  the  jury  will 
make  him  a  proportionable  pecuniary  satisfac- 
tion,"—in  line  with  which,  in  Robert  Marys' 
Case,  9  Coke,  113a,  Lord  Coke  lays  down  the 
rule  to  be:  "If  my  servant  is  beat,  the  master 
shall  not  have  an  action  for  this  battery,  un- 
less the  battery  is  so  great  that  by  reason 
thereof  be  loses  the  service  of  his  servant,  but 
the  servant  himself,  for  every  small  battery, 
shall  have  an  action;  and  the  reason  of  the 
difference  is  that  the  master  hath  not  any 
damage  by  the  personal  beating  of  his  serv- 
ant but  by  reason  of  a  per  quod,  viz.  per 
quod  servitium  amlsit,  •  •  •  for,  be  the 
battery  greater  or  less,  If  the  master  does  not 
lose  the  service  of  his  servant,  he  shall  not 
baTe  an  action.*'  In  the. same  case  Lord  Coke 
says:  "So  that  the  original  act  is  not  the  cause 
of  his  action,  but  the  consequence  upon  it,  viz. 
the  loss  of  service  is  the  cause  of  his  action." 
The  gist  of  the  action  is  the  loss  of  service. 
Wood,  Mast  &  S.  p.  449,  and  authorities  dted 
tn  notes  2, 3.  Thesamedoctrine  is  announced  In 
Bigelow,  Torts,  108, 109;  1  Minor,  Inst.  224,  and 
authorities  cited.  The  wrong  consists  in  actual 
damage  by  reason  of  loss  of  service  or  capaci- 
ty to  serve.  1  Jagg.  Torts,  460;  Knight  v. 
Wilcox,  14  N.  Y.  413.  In  the  case  of  Allen  t. 
Railroad  Co.,  54  Ga.  503,  it  was  held  that  no 
recovery  could  be  had  by  the  father,  because, 
while  there  was  a  homicide,  there  was  no  loss 
of  service.  The  foundation  of  the  plaintifTs 
action  in  a  case  like  this  is  to  recover  dam- 
ages for  the  loss  of  the  service  of  the  son, 
and  not  for  the  homicide.  Fluker  v.  Banking 
Co.,  81  Ga<  461,  8  S.  B.  529.  In  the  case  of 
an  actual  parent  the  loss  of  his  service  Is  the 
legal  foundation  of  the  action.  11  Bast  23. 
By  the  common  law,  to  entitle  the  parent  to 
recover  damages  for  a  tort  done  to  his  child, 
the  gist  of  the  action  is  the  loss  of  the  serv- 
ices of  the  child  by  the  parent  Allen  v.  Rail- 
road Co.,  54  Ga.  506.  In  pleading,  "gist" 
means  the  essential  ground  or  object  of  the 
action  in  point  of  law,  without  which  there 
would  be  no  cause  of  action.  1  Bouv.  Law 
Diet  p.  712.  The  gist  of  action  is  the 
eause  for  which  an  action  will  lie,  the  ground 


or  foundation  of  a  suit  without  which  it 
would  not  be  maintainable;  the  essential 
ground  or  object  of  a  suit  and  without  which 
there  is  not  a  cause  of  action.  And.  Law 
Diet  p.  488;  Bank  v.  Burkett  101  BL  894; 
In  re  Murphy,  109  111.  33.  We  have  dted  the 
above  authorities  for  the  purpose  of  demon- 
strating the  proposition  that  in  all  cases 
brought  by  a  father  to  recover  damages  for  a 
tort  committed  on  his  son,  who  was  capable 
of  rendering  service,  the  gliat  of  the  action  is 
the  loss  of  the  service  to  the  father.  The 
right  of  the  servant  for  the  battery,  and  the 
right  of  the  master  to  recover  for  loss  of  serv- 
ice, are  separate  and  distinct  rights,  and  can- 
not be  Joined.  Cooley,  Torts»  top  p.  269;  Rog- 
ers V.  Smith,  17  Ind.  ^3.  Notwithstanding 
an  action  has  been  brought  in  behalf  of  a 
child  to  recover  damages  for  injuries  sus- 
tained by  reason  of  a  tort  committed  on  the 
person  of  the  child,  the  father  may  recover 
for  himself  for  loss  of  service.  Wood,  Mast. 
&  S.  S  227;  2  Thomp.  Neg.  1260;  Bvansich  v. 
Railway  Co.,  57  Tex.  123;  Wilton  v.  Raik-oad 
Co.,  125  Mass.  130;  Railroad  Co.  v.  Miller,  49 
Tex.  322.  In  the  case  of  Fried  t.  Railroad 
Co.,  25  How.  Prac  285,  in  a  review  of  rights 
of  action  under  the  statute  which  do  or  do 
not  survive  and  go  to  the  executor  or  admin- 
istrator, Mr.  Justice  Masten  says:  *1f,  iq)on 
legal  rules,  hijury  to  the  person  is  the  gist  of 
the  action,  an  injury  to  property  or  to  pecun- 
iary interests  is  merely  matter  of  aggrava- 
tion, the  right  of  action  dies  with  the  person. 
But  if,  upon  legal  principles  and  analogies, 
the  gist  of  the  action  can  be  injury  to  the 
property  or  to  pecuniary  rights  or  interests, 
the  right  of  action  is  transmitted  to  the  per- 
sonal representative,  who  may  recover  to  the 
extent  that  the  wrong  touched  the  estate  of 
the  deceased.  If  the  authorities  heretofore 
dted  are  applicable  to  a  case  of  this  charac- 
ter, they  establish  the  proposition  that  In  a 
suit  for  the  negligent  homicide  of  a  minor 
son  who  is  capable  of  rendering  service, 
brought  by  the  father  in  his  own  behalt  the 
basis  of  the  action  is  the  damage  to  the  fa- 
ther; that  the  damage  to  the  father  consists 
alone  in  the  loss  of  service;  and  that  to  re- 
cover in  such  action,  it  is  necessary  to  show 
both  the  homicide  or  injury  and  the  loss  of 
service,  because  the  latter,  so  far  as  the  fa- 
ther's rights  are  concerned,  grows  out  of,  and 
is  a  consequence  of,  the  homicide  or  injury. 
If  the  loss  of  service  is  the  damage  to  the  fa- 
ther, then  it  is  the  gravamen  or  gist  of  the 
action,  and  the  right  of  the  father  to  the  serv- 
ice which  he  has  lost  is  to  be  determined  by 
the  laws  applicable  in  the  relation  of  master 
and  servant.  A  master  has  a  property  right 
in  the  services  of  his  servant  otherwise  he 
would  not  be  entitied  to  recover  damages  for 
an  invasion  of  such  right  It  has  been  held 
that  an  action  by  a  husband  to  recover  dam- 
ages sustained  in  consequence  of  injuries  in- 
flicted upon  his  wife  by  the  defendant's  neg- 
ligence, where  such  damages  consist  hi  the 
loss  of  the  services  of  his  wife,  and  of  mon* 
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eys  expended  for  necessary  medical  aid  and 
attendance  upon  her  during  her  illness,  etc.,  la 
an  action  to  recover  damages  for  an  Injury  to 
property,  and  not  for  a  personal  injury. 
Oroth  T.  Washburn,  34  Hun,  510;  Gregin  t. 
Railroad  Go.  19  Hun,  811;  Id.,  8B  N.  Y.  595;  Id., 
70  N.  T.  192;  Maxon  r.  Railroad  Go.,  48  Hun, 
172.  The  ruling  in  the  last  case  dted  (48 
Hun,  179  waa  reversed  in  112  N.  Y.  (^9,  20  N. 
E.  544,  the  reversal,  however,  being  placed 
largely  on  the  New  York  statutes,  and  inter- 
pretations thereof  Justified  by  reference  to  va- 
rious sections  of  the  New  York  Gode.  These 
authorities  go  to  show  that  the  nature  of  the 
right  of  the  father  is  a  property  interest  If 
it  la  a  property  interest,  it  inures  to  him  and 
his  estate  in  the  same  manner  as  any  other 
interest  in  property  recognized  by  law,  and 
existing  in  any  other  way.  In  the  action 
brought  in  the  present  case  the  father  cannot 
be  compensated  for  the  personal  suffering  of 
the  child,  or  for  any  loss  occasioned  to  him 
by  diminution  to  his  capacity  in  any  respect, 
or  any  disability  created  by  the  effect  of  the 
Injury  sustained  upon  his  health,  which  would 
necessarily  enter  into  the  composition  of  an 
award  of  damages  for  the  personal  Injury. 
Groth  V.  Washburn,  »4  Hun.  510.  The  plain- 
tiff had  a  right  to  the  services  of  his  child. 
They  were  of  pecuniary  value  to  him,  and 
any  wrong  by  which  he  was  deprived  of  those 
services  was  a  wrong  done  to  his  property 
rights.  Cregin  v.  Railroad  Go.,  75  N.  Y.  195. 
In  such  an  action  the  homicide  is  stated  as 
an  element  only  of  the  plaintiff's  case,  and  by 
which  damages  resulted  from  the  loss  of  the 
plaintiff  of  the  child's  services.  Where  an  in- 
jury is  done  to  the  person  of  the  plaintiff, 
.  the  pecuniary  damage  sustained  thereby  can- 
not be  so  separated  as  to  constitute  an  Inde- 
pendent cause  of  action,  for  the  cause  of  ac- 
tion is  single,  and  consists  of  injury  to  the 
person,  and  the  damages  are  the  consequence 
merely  of  that  injury.  Id.  As  has  been 
shown,  the  parent  or  master  has  no  right  of 
action  for  the  battery  or  homicide  of  the  child 
or  servant.  No  right  of  his  Is  invaded  or  in- 
fringed, unless  by  the  hifllctlon  of  the  injury 
he  sustains  the  loss  of  service  of  the  child  or 
servant  to  which  he  is  entitled.  It  would  be 
an  anomaly  to  hold  that  a  master  has  no  right 
of  action  for  personal  injuries  to  his  servant, 
^ut  that,  nevertheless,  the  action  for  loss  of 
service  which  is  afforded  him  is  an  action  for 
injury  done  to  the  person.  The  right  of  the 
master  to  the  service  of  his  servant  is  an  in- 
corporeal hereditament  Personalty  or  per- 
sonal estate  includes  everything  having  value 
Inherent  in  itself,  or  the  representative  of 
value,  and  not  included  in  the  definition  of 
realty.  If  a  master  owns  by  contract  with 
his  servant  or  by  legal  obligation  growing 
out  of  the  relation  of  parent  and  child,  the 
service  of  such  servant  or  child,  this  right  of 
service  Is  a  part  of  his  personal  estate.  The 
law  affords  him  damages  for  an  illegal  inva- 
sion of  that  right  and  the  measure  of  the 
damage  is  the  value  of  the  service  lost   When 


that  right  of  service  Is  Injured,  or  Illegally 
taken  from  him,  it  is  a  damage  to  his  personal 
estate,  and  an  action  brought  to  recover  dam- 
ages for  the  injury  to  or  loss  of  such  personal 
estate  Is  governed  and  controlled,  so  fiar  as 
the  time  in  whidi  sudi  action  must  be  brooght 
by  the  law  which  limits  the  time  in  which 
actions  for  damages  tc  personalty  or  personal 
estate  are  to  be  instituted.  The  Judgment  of 
the  court  below  in  sustaining  the  demurrer  to 
the  declaration  Is  reversed. 

FISH,  J.,  disqualified,  not  sitting. 


aOl  Gft.  270> 
LAMAR  et  al.  v.  ALLISON. 
(Supreme  Court  of  Georgia.     May  21,  1887.) 
CoupOHATioNS  —  Liability    ov    Btogkhou>kbs— 

PBBKBquiSITXS. 

Where  a  corporation  had  ceased  to  exer- 
cise the  franchises  conferred  upon  it,  and  to  con- 
duct the  corporate  business  thereunder,  and  all 
of  its  assets  had  been  distributed  among,  and 
appropriated  by,  the  stockholders  to  their  own 
use,  before  such  stockholders,  in  an  action  at 
law,  can  be  held  liable  to  a  creditor  of  the  cor- 
poration as  trustees  ez  maleficio.  the  debt  of 
such  creditor  must  be  first  reduced  to  judgment 
against  the  corporation,  and  a  return  of  nolla 
bona  entered  upon  the  execution  issued  thereon. 
There  beina  generally  no  privity  between  stock- 
holders and  creditors  of  a  corporation,  the  for- 
mer^  in  the  absence  of  a  statute  imposing  such 
liability,  are  not,  as  a  consequence  of  their 
misappropriation  of  the  corporation  assets,  an- 
i«werable  ever  directly  to  the  latter  for  the 
debts  of  the  corporation,  until  the  liability  of 
the  corporation  is  established  in  the  manner 
above  indicated. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Action  by  Joseph  F.  Allison  against  H.  J. 
Lamar,  Jr.,  and  others,  to  recover  for  serv- 
ices and  expenses.  A  demurrer  to  the  decla- 
ration was  overruled,  and  defendants  bring 
error.    Reversed. 

John  C.  Reed  and  L.  Z.  Rosser,  for  plain- 
tiffs in  error.  John  W.  Akin,  for  defendant 
in  error. 


ATKINSON,  J.  The  plaintiff  filed  bis  dec- 
laration against  the  defendants,  in  which  he 
alleged,  in  substance,  as  follows:  The  Bto- 
wah  Iron  &  Manganese  Company  was  a  cor- 
poration duly  organised  and  existing  under 
and  by  virtue  of  the  laws  of  Georgia,  and^ 
as  such,  employed  petitioner  as  its  superin- 
tendent from  January  1  to  September  1. 
1889,  at  a  salary  of  $175  per  month.  As  aiicb 
superintendent,  petitioner  was  required  to 
discharge  various  duties  which  are  not  ma> 
terlal  to  be  here  set  forth,  but  which  he  did 
discharge  to  the  best  of  his  skill  and  knowl- 
edge  and  to  the  satisfaction  of  said  company. 
The  salary  thus  due  petitioner  from  said 
company  amounted  to  $1,400,  in  addition  to 
which  said  company  was  indebted  to  peti- 
tioner on  August  31,  1889,  as  follows:  (Tbe 
petition  here  set  out  an  account  for  travel- 
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lug  ezpensei  and  other  Items,  with  credits, 
showing  a  balance  due  by  the  company  to 
the  petitioner  of  $892.)  Said  company's  of- 
ficers reside  in  the  county  of  Fulton,  and  the 
charter  of  said  company  was  granted  by  the 
superior  court  of  Fulton  county.  Said  com- 
pany's property  consisted  almost  entirely  of 
land  in  the  counties  of  Bartow  and  Chero- 
kee, "all"  of  which,  both  in  quantity  and 
value,  lay  and  lies  in  Bartow  county,  Ga.; 
and  it  was  here  that  petitioner,  as  superin- 
tendent as  aforesaid,  lived  and  transacted 
the  business  of  said  company,  to  wit,  in  Bar- 
tow county,  and  it  was  here  that  said  cor- 
poration conducted  its  business  and  had  its 
place  of  business  and  offices,  and  mined  and 
resided.  On  September  2,  1889,  said  cor- 
poration sold  and  conveyed  all  its  property 
to  Joseph  M.  Gazzam  and  Arthur  C.  Gran- 
der, by  conveyance  recorded  in  the  clerk's 
office  of  Bartow  superior  court,  and  receiv- 
ed  therefor  the  sum  of  $180,000.  The  officers 
of  said  corporation  proceeded  to  pay  off  all 
its  debts  except  this  one  which  it  owed  to 
petitioner,  and  to  divide  out  the  balance  re- 
maining in  their  hands  among  its  stockhold- 
<ers.  The  stockholders  of  said  corporation 
were  the  parties  named  as  defendants  to  this 
suit.  Thereupon  said  corporation  became 
practically  defunct  and  dead,  and  it  has  ex- 
ercised no  functions,  filled  no  offices,  trans- 
ficted  no  business,  owned  no  property,  and 
performed  no  corporate  acts  since  the  di- 
vision of  the  property  aforesaid,  which  oc- 
-curred  some  time  in  the  year  1892.  The  di- 
rectors of  said  corporation  were  L.  J.  Hill, 
J.  W.  Rankin,  H.  J.  Lamar,  H.  J.  Lamar,  Jr., 
C.  T.  Swift,  Louis  Gholstin,  Aaron  Haas,  A. 
J.  Orme,  J.  H.  Porter,  and  perhaps  others. 
The  distribution  of  said  funds  aforesaid 
^ave  to  each  stockholder  100  cents  on  the 
dollar,  or  more,  .for  the  amount  of  money 
which  he  had  invested  in  the  capital  stock 
of  said  corporation.  Said  stock  was  large- 
ly diluted  or  ''watered";  that  Is  to  say,  the 
par  value  of  the  shares  of  stock  heid,  respec- 
tively, by  each  of  the  parties  aforesaid  (each 
ot  whom  held  one-twelfth  part  of  said  stock, 
•except  J.  H.  Porter,  Thomas  P.  Stovall,  and 
T.  R.  Jones,  who  each  held  one  twenty-fourth 
part  thereof),  was  largely  more  than  the 
real  amount  paid  in  by  them.  Wherefore 
petitioner  charges  that  they  received  more 
than  100  cents  on  the  dollar  for  the  amount 
of  capital  stock  actually  subscribed  and  paid 
In  by  them,  respectively.  The  directors  of 
said  corporation,  notwithstanding  petltion- 
•er's  debt,  proceeded,  in  breach  of  their  duty 
to  petitioner  and  in  violation  of  the  trust 
resting  upon  them,  to  pay  out  said  funds 
without  paying  off  the  debt  of  petitioner;  and 
«ald  stockholders  received,  without  any  right 
thereto,  the  full  amount  of  the  net  proceeds 
of  the  sale  of  said  property,  without  refer- 
ence to  the  debt  of  petitioner.  Whereby  said 
^Urectors  became  liable  to  petitioner  for  the 
full  amount  of  his  said  debt  both  severally 
and  Jointly,  for  breach  of  the  trust  afore- 


said; and  whereby  each  of  said  stockholders 
became  liable  to  petitioner  to  the  amount  re- 
ceived by  said  stockholders  from  the  pro- 
ceeds of  the  sale  aforesaid  of  said  corpora* 
tion's  property,  and  each  stockholder  re- 
ceived more  than  the  amount  of  petitioner's 
debt  Wherefore  petitioner  claims  that,  as 
between  himself  and  each  and  all  of  said 
stockholders,  each  and  all  of  them  are  Joint- 
ly and  severally  liable,  as  well  as  said  di- 
rectors, for  said  debt  Said  corporation  has 
now  no  officers  and  no  place  of  business,  and 
no  residence,  and  no  person  upon  whom  serv- 
ice can  be  perfected,  and  no  way  of  bring- 
ing said  corporation  into  court  In  fact,  said 
corporation  does  not  in  fact  exist,  and  has 
been  wound  up  by  act  of  all  the  defendants 
aforesaid,  which  petitioners  assert  they  are 
estopped  to  deny.  Petitioner  cannot  more  in 
detail  state  the  facts  concerning  the  con- 
duct of  said  corporation,  because  the  officer 
thereof  who  kept  the  record  thereof,  its 
secretary  and  director,  Aaron  Haas,  refuses 
to  disclose  the  said  facts  to  petitioner,  and 
petitioner  has  no  means  of  knowhkg.  Pe- 
titioner commenced  suit  on  this  same  de- 
mand to  the  spring  term,  1891,  of  the  su- 
perior court  of  Fulton  county,  Ga.,  which 
there  pended  until  December  25,  1894. 
against  the  same  parties,  and  was  then  dis- 
missed before  the  filing  of  the  present  ac- 
tion, the  dismissal  being  June  7,  1895.  J.  W. 
Bankin  and  Thomas  P.  Stovall,  now  deceas- 
ed, insolvent,  and  O.  G.  Fuller,  now  nonresi- 
dent of  this  state,  were  also  stockholders, 
each  owning  one-twelfth  of  said  capital 
stock.  Petitioner  prayed  judgment  against 
all  the  defendants,  jointly  and  severally,  for 
the  amount  of  the  debt,  and  for  such  other 
and  further  relief  as  the  law  and  facts  en- 
title him  to  claim.  Afterwards  the  declara- 
tion was  amended  as  follows:  The  directors 
and  stockholders  of  said  corporation  held 
all  of  its  assets  in  trust  for  its  creditors,  of 
whom  petitioner  was  one.  Petitioner  con- 
tinued to  hope  and  expect  for  payment  of 
his  amount,  but  petitioner  had  no  means  of 
knowing  the  names  of  the  stockholders-  of 
said  company;  and  the  officers  thereof,  as 
well  as  the  stockholders,  failed  and  refused 
to  disclose  the  names  of  such  stockholders 
to  petitioner,  though  often  thereto  requested. 
They  continued  to  mislead  petitioner,  and 
conceal  facts  from  him  in  violation  of  their 
trust  In  bringing  the  suit  referred  to  in  tho 
petition,  petitioner  joined  as  defendants  all 
of  the  stockholders  and  directors  whom  he 
knew  to  be  such  and  whom  he  could  discov- 
er. He  would  have  joined  all,  but  for  the 
breach  of  faith  towards  petitioner  as  a  cred- 
itor of  said  corporation  on  the  part  of  the  of- 
ficers and  stockholders  in  refusing  petition- 
er's demand  to  know  who  were  the  stock 
holders  and  officers.  Immunity  from  suit 
as  to  some  of  these  stockholders  was  thus 
secured  by  the  breach  of  faith  on  the  part 
of  said  directors  and  stockholders,  and  par- 
ticularly on  the  part  of  Aaron  Haas,  who 
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was  the  secretary  of  aald  corporation,  and 
whose  duty  it  was  as  secretary  to  disclose  to 
petitioner  the  names  of  the  stockholders  and 
directors,  so  that  he  might  properly  bring 
suit,  bnt  who,  as  said  secretary  and  in  behalf 
of  said  officers  and  stockholders,  refused  so 
to  do.  This  breach  of  faith  and  trust  de- 
layed suit,  and  petitioner  pleads  these  facts 
as  legal  excuse  for  failure  to  sue  sooner. 
There  are,  and  were  when  this  suit  and  the 
one  hereinbefore  referred  to  were  filed,  no 
other  debts  due  by  said  corporation,  and  no 
other  creditors  thereof  except  petitioner. 
Said  corporation  was  in  18d2  dissolved  in 
fact,  and  all  its  property  sold,  and  all  its 
business  wound  up  in  fact  Since  1892  it 
has  had  neither  property,  business,  office, 
nor  place  of  business,  and  has  been  ever 
since  then  in  a  state  of  dissolution  and  insol- 
vency, and  its  franchises  were  then  volunta- 
rily surrendered.  Petitioner's  debt  was  a 
debt  due  by  said  corporation.  This  corpora- 
tion, being  dissolved  in  1892,  and  the  stock- 
holders, defendants,  having  received  the  pro- 
ceeds of  the  sale  of  all  the  property  of  said 
corporation,  which  then  and  there  volun- 
tarily surrendered  its  franchises,  became  lia- 
ble personally,  then  and  not  till  then,  to  the 
extent  of  the  money  received  by  them,  which 
was  ample  to  discharge  petitioner's  debt 
Within  four  years  from  the  time  they  so  be- 
came liable  this  action  is  brought 

The  defendants,  among  other  grounds,  de- 
murred generally  to  the  declaration,  for  the 
reason  that  it  set  forth  no  cause  of  action 
against  them,  and  that,  if  liable  at  all  to 
the  plaintiff,  they  could  only  be  held  liable 
through  the  corporation,  of  which  they  were 
alleged  to  have  been  stockholders,  and  after 
judgment  had  been  obtained  against  it  The 
demurrer  was  overruled,  and  the  defendants 
excepted. 

If  the  idaintlff  had  a  right  of  action  against 
these  defendants^  it  must  have  resulted  from 
the  breach  of  some  duty  imposed  either  by 
contract  or  by  law  upon  the  defendants  in 
favor  of  the  plaintiff,  and  which  breach  re- 
sulted in  Injiury  to  the  plaintiff.  According 
to  the  allegations  contained  in  the  declara- 
tion, there  was  no  contract  ration  between 
the  plaintiff  and  the  defendants.  He  alleged 
that  he  had  rendered  certain  services  for  and 
at  the  request  of  the  Eitowah  Iron  &  Man- 
ganese Company,  a  corporation,  the  capital 
stock  of  which  was  owned  by  the  defend- 
ants. He  alleged  the  performance  of  such 
services,  and  a  failure  upon  the  part  of  the 
corporation  to  pay  therefor.  There  was, 
then,  as  to  the  plaintiff,  a  breach  of  duty 
upon  the  part  of  the  corporation;  but  it  is 
obvious  that  the  contract  between  the  plain- 
tiff and  the  corporation  could  not  impose  a 
duty  of  performance  upon  the  stockholders 
in  that  corporation.  The  corporation  was 
not  itself  a  party  to  this  suit,  and  therefore 
It  can  never  be  Judicially  determined  in  this 
suit  that  there  has  been  a  breach  of  duty  up- 
on the  part  of  the  corporation  towards  this 


plaintiff.  Bo,  even  If  this  action  were  main- 
tainable at  all,  it  could  not  be  prosecated  to 
Judgment  without  the  corporation  being  made 
a  party  defendant:  The  mere  fact  that  the 
corporation  had  ceased  to  exercise  ita  fran- 
chises, or  to  conduct  the  corporate  business, 
or  that  all  of  its  corporate  assets  have  been 
distributed  among  its  stockholders,  affords  no 
reason  why  it  should  not  be  made,  or  coald 
not  be  made,  a  party  defendant  Until  the 
corporate  entity  was  actually  extinguished  in 
the  manner  pointed  out  by  law,  it  is  still  a 
living  thing;  inactive,  it  is  true,  but  still  posr 
sessing  corporate  vitality,  and  capable  of  be- 
ing sued  in  its  corporate  name,  and  of  be- 
ing served  under  the  provisions  of  section 
1902  at  the  OivU  Code,  even  though  It  have 
no  public  place  of  business,  or  no  actual  per- 
sonal representative.  Without  the  corpora- 
tion being  made  a  party  defendant,  it  can 
never  be  adjudged  that  this  plaintiff  was  Its 
creditor,  and,  unless  this  fact  be  JudidaUy 
ascertained,  it  cannot  be  decreed  that  the 
stockholders,  even  if  guilty  of  wrongdoing 
in  misappropriating  the  assets  of  the  cor- 
poration, have  committed  any  wrong  of 
which  this  plaintiff  could  complain.  There 
cannot  possibly  be  a  inrivity  between  the 
idalntlff  and  the  stockholders,  unless  he  be 
a  creditor  of  the  corporation  whose  assets 
are  alleged  to  have  been  misappropriated, 
and,  inasmuch  as  the  corporation  has  not 
been  made  a  party  defendant,  there  la  no 
theory  of  law  upon  which  the  wrongful  acta 
of  the  defendants  in  dealing  with  the  cor- 
porate property  can  be  made  by  relation  a 
wrong  as  to  the  plaintiff.  Corporate  assets 
constitute  a  trust  fund  in  the  same  sense  In 
which  the  property  of  all  individuals  is  im- 
pressed with  a  trust  The  property  of  each  is 
held,  first  for'  the  benefit  of  creditors,  and  is 
liable  to  appropriation  to  the  payment  of  debts 
of  the  owner,  the  residue  only,  after  the  pay- 
ment of  the  debts,  being  freed  from  the  trust: 
but  in  neither  case  is  the  trust  one  over 
which  courts  of  equity  have  any  peculiar 
Jurisdiction,  or  of  which,  for  any  peculiar 
reason,  they  will  take  cognlzapce.  If  the 
property  of  an  individual  be  seized  by  an- 
other, and  converted  to  the  use  of  that  other, 
that  individual  may  have  an  action  to  re- 
cover the  property  so  converted.  The  same 
is  true  of  a  corporation;  but  in  neither  case 
can  a  creditor  maintain  an  action,  either  to 
recover  the  thing  converted,  or  to  apply  the 
proceeds  to  the  payment  of  his  alleired  debt. 
If  the  property  of  a  debtor,  whether  it  be 
an  individual  or  a  corporation,  be  seised  by 
a  third  person,  or  If  It  be  taken  and  carried 
away  in  consequence  of  a  collusive  arrange- 
ment between  the  debtor  and  such  third  per- 
son, creditors  of  such  person  would  not  be 
authorized  to  maintain  ixrimarily  an  action 
for  the  recovery  of  it;  but  after  the  creditor 
had  reduced  his  claim  to  Judgment,  if  he 
could  show  that  property,  upon  which  his 
debt  was  really  a  proper  charge,  had  been 
diverted,  he  might  through  a  court  of  equity. 
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hriDg  an  acttoa  both  against  the  debtor  and  i 
the  wrongdoer,  and  thus  subject  such  prop- 
erty to  the  payment  of  his  debt  In  the 
present  case»  according  to  the  declaration, 
the  stockholders  who  received  the  corporate 
property  took  It  Impressed  with  a  trust  In 
favor  of  the  creditors  of  the  corporation. 
They  were  trustees  ex  malefldo,  and  are  lia- 
ble to  the  corporation  for  the  mlsai^roprla- 
tlon  of  the  corporate  property,  and  In  their 
hands  the  corporate  assets  may  be  subjected 
onder  the  same  circumstances  as  would  have 
justified  their  Judicial  appropriation  to  the 
payment  of  a  debt  of  the  corporation  while 
they  were  still  In  its  hands.  The  corpora- 
tion \B  the  primary  debtor,  and,  when  sued 
to  Judgment,  if  It  should  have  no  assets  out 
of  which  the  Judgment  at  law  could  be  satis- 
fled,  the  superior  court  In  the  exercise  of  Its 
equity  powers,  has  power  to  decree  against 
the  stockholders,  who  had  appropriated  to 
their  own  use  the  assets  of  the  corporation, 
the  payment  of  the  debts  thus  recovered 
against  it,  to  the  extent  of  the  value  of  the 
assets  thus  misappropriated.  Judgment  re- 
versed. 

(101  Ga.  194) 

MALONB  V.  KELLY  et  al. 
(Supreme  Court  of  Georgia.     May  19,  1897.) 

CXXOSLLATION     OF     IXSTRUXSITTS  —  PaRTIBS^AO- 

TiOH  FOR  Land— Rights  of  Hbtks— Evi- 

DSNCB— HaRMLBSS  ERROK. 

1.  It  Is  not  erroneous  to  reject  an  amendment 
offered  to  the  declaration  in  an  action  of  com- 
plaint for  land,  where  such  amendment,  even 
if  otherwise  appropriate  and  allowable,  prays 
for  no  relief  except  the  cancellation  of  a  deed 
made  by  a  third  person  to  the  defendant's  ven- 
dor, and  the  setting  aside  of  certain  judgments, 
which  deed  and  judgments  are  relied  on  by  the 
defendant  as  establishing  his  defense,  when  It 

a  pears  that  the  maker  of  the  deed,  who  was 
k)  a  party  to  the  proceedings  from  which  such 
Judgments  resulted,  is  not  a  party  to  the  pend- 
ing action,  and  is  not  sought  to  be  made  so  by 
the  proposed  amendment. 

2.  Though,  In  the  trial  of  such  an  action,  the 
plaintiff,  a  woman,  shows  title  in  her  deceased 
husband,  if  It  also  appears  that  he  left  chil- 
dren, who  were  her  co-heirs,  and  it  does  not  ap- 
pear how  many  of  such  children  there  were,  nor 
whether  they  or  any  of  them  are  still  in  life, 
she  cannot  recover  either  the  whole  of  or  any 
fractional  interest  in  the  premises  in  dispute. 

S.  Where,  under  all  the  evidence  on  both 
•ides,  there  could  be  no  lawful  recovery  by  the 
plaintiff,  and  a  verdict  was  rendered  for  the 
defendants,  even  if  the  court  admitted.  In  be- 
half of  the  latter,  evidence  illegal  and  irrele- 
vant, and  charged  erroneously  as  to  Its  effect, 
this  will  not  be  held  cause  for  a  new  trial,  when 
it  appears  that,  even  had  such  evidence  been  re- 
jected and  such  charge  not  given,  the  result 
must  necessarily  have  been  the  same. 

(Syllabus  by  the  Court) 

Error  from  8uperi<Mr  court,  Jasper  county; 
John  G.  Hart,  Ju^ge. 

Action  of  complaint  for  land  by  Mattle  Lon 
Malone  against  Eden  H.  Kelly,  Jr.,  and  an- 
other. There  was  a  judgment  for  defendants. 
A  motion  for  a  new  trial  was  denied,  and 
Iriaintlff  brings  error.    AfEhmed. 


The  following  is  the  official  report: 
On  December  14,  1891,  Mattle  Lou  Malone 
brought,  in  the  superior  court  of  Jasper  coun- 
ty, her  action  of  complaint  for  land  against 
Eden  H.  Kelly,  Jr.,  attaching  to  the  declara- 
tion, as  her  abstract  of  title,  a  copy  of  a  deed, 
dated  January  10,  1872,  from  William  Ma- 
lone, **as  agent  of  Cader  Malone,"  to  John  C. 
Kelly,  to  certain  land,  which  included  the  land 
sued  for;  also  a  copy  of  a  power  of  attorney, 
dated  December  28,  1869,  from  Cader  Malone 
and  Nancy  A.  Malone,  his  wife,  to  William 
Malone,  authorisslng  the  latter  to  sell  this 
land.  By  amendment,  the  plaintiff  alleged: 
Her  deceased  husbandt  John  C.  Kelly,  pur- 
chased of  Cader  Malone  and  Nancy  Malone, 
of  the  state  of  Texas,  the  tract  of  hind  de- 
scribed In  the  deed  annexed  to  her  suit,  on 
the  day  and  date  therein  stated,  and  for  the 
consideration  therein  stated.  He  paid  all  the 
purchase  money  for  the  same,  and  took  pos- 
session and  made  valuable  improvements  up- 
on the  land.  Shortly  thereafter  said  John  C. 
Kelly  died,  leaving  petitioner  and  one  child 
as  his  sole  heirs.  While  In  tender  years,  the 
child  died,  leaving  plaintiff  the  sole  heir  of 
her  said  husband.  She  knows  but  little  con- 
cerning her  husband's  business  affairs  at  the 
time  of  his  death,  and  absolutely  nothing  con- 
cerning the  purchase  of  said  land,  except  the 
fact  that  he  had  purchased,  and  was  in  pos- 
session of,  and  was  exercising  acts  of  owner- 
ship over,  the  same.  She  knew  nothing  con- 
cerning the  terms  of  the  purchase  of  said 
land,  the  amount  of  money  paid  or  to  be  paid 
for  it,  by  whom  paid,  n<Mr  to  whom  the  deed 
was  made,  nor  whether  any  one  was  interest- 
ed In  said  transaction  except  her  said  hus- 
band, nor  what  Interest  any  one  else  had,  nor 
under  what  arrangements  the  same  was  held. 
She  was  never  Informed  by  her  deceased  [hus- 
band] of  any  claim  of  an  Interest  by  Eden  H. 
Kelly,  Sr.,  the  vendor  of  the  defendant,  nor 
was  she  ever  so  Informed  by  said  Kelly;  but, 
from  the  fbct  that  said  Eden  H.  Kelly  took 
possession  under  a  pretended  partition  oi  said 
land,  she  supposed  he  had  an  interest  in  the 
same,  and  she  was  led  to  believe  he  did  have; 
and  she  knew  no  better  until  she  learned, 
about  four  years  [ago,]  that  John  G.  Kelly, 
her  deceased  husband,  had  paid  all  the  pur- 
chase money  for  the  same,  and  afterwards 
that  the  deed  to  the  land  was  made  to  him, 
and  that  said  Eden  H.  Kelly  had  not  paid  any 
money  for  the  same.  Until  this  she  had  no 
knowledge  of  the  fraud  practiced  upon  her 
by  said  Eden  H.  Kelly  to  get  possession  and 
control  of  the  part  now  sued  for.  Without 
any  interest  In  said  land,  and  without  hav- 
ing paid  any  money  for  the  same,  said  Eden 
H.  Kelly  fraudulently  and  wrongfully  laid 
claim  to  one-half  Interest  in  the  same,  and 
took  possession.  Jarrett  B.  Kelly,  the  father 
of  plaintiff's  deceased  husband,  in  the  year 
1872,  after  the  death  of  said  John  G.  Kelly, 
applied  for  and  obtained  letters  of  adminis- 
tration on  his  estate,  and  took  charge  and 
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poMeislon  of  all  his  property,  effects,  deeds, 
and  papers;  and  thereafter  plaintiff  had  no 
access  to  them,  nor  any  opportunity  to  ex- 
amine them,  bat  the  said  administrator  kept 
them  in  his  possession.  While  he  was  so  in 
possession  of  the  property  and  effects  of  her 
said  hnsband,  said  Eden  H.  Kelly,  wrongfully 
and  fraudulently  representing  to  him  that  he 
had  paid  one-half  of  the  purchase  money  for 
said  land,  and  that  he  was  a  joint  contractor 
for  the  same  with  said  John  O.  Kelly,  and 
became  and  was  a  tenant  in  common  with 
hhn  at  the  time  ot  his  death,  made  an  appli- 
cation, under  the  forms  of  law,  for  a  writ  of 
partition,  making  said  Jarrett  B.  Kelly  a 
party  defendant  thereto,  and  giving  him  no- 
tice of  the  same.  Plaintiff  nor  any  one  au- 
thorized by  her  was  made  a  party  to  the  inten- 
tion of  said  Eden  H.  Kdly  to  apply  for  said 
partition,  and  was  not  and  never  became  a 
party  to  the  proceedings,  nor  any  part  or 
branch  of  the  same,  but  was  in  total  igno- 
rance of  said  proceedings,  and  of  said  parti- 
tion, and  all  other  proceedings  between  said 
Eden  H.  KeDy  and  Jarrett  B.  KeUy,  adminis- 
trator, as  aforesaid.  Plaintiff  believes,  and 
so  charges,  that  said  Jarrett  B.  Kelly  was 
deceived  by  the  wrongful  and  fraudulent  rep- 
resentaticms  of  said  Eden  H.  Kelly,  and  was 
Indticed,  by  a  mistake  thus  caused,  not  to  de- 
fend the  tide  of  his  intestate  to  said  land, 
and  to  permit,  without  resistance,  the  writ 
of  partition  to  be  passed,  and  the  land  to  be 
thus  divided  and  taken  from  the  estate  in 
his  hands;  that  the  whole  of  said  proceed- 
ings and  the  Judgment  of  the  court  thoreon 
entered  were  fraudulent  and  void,  as  was 
also  the  judgment  and  award  of  the  arbitra- 
tors in  said  case.  The  proceedings  herein  re- 
ferred to  were  had  in  the  year  1872,  and  ap- 
pear on  the  minutes  of  the  court  In  accord- 
ance with  the  decree  of  the  commissioners 
as  aforesaid,  a  deed  was  made  and  executed 
to  said  land  by  said  Jarrett  B.  Kelly,  as  ad- 
ministrator aforesaid,  to  said  Eden  H.  Kelly 
and  John  C.  Kelly,  who  was  then  dead,  and 
the  original  of  which  deed  was  never  record- 
ed until  the  commencement  of  the  suit,  and 
plaintiff  had  no  knowledge  of  the  same.  She 
submits  to  the  court,  and  charges,  that  said 
deed  was  also  void  for  fraud,  and  prays  that 
the  same  may  be  delivered  into  court,  and 
canceled  as  such,  and  the  cloud  thus  placed 
upon  her  title  to  said  land  be  removed.  She 
charges  that  the  whole  of  said  proceedings 
were  fraudulent,  and  were  the  result  of 
fraudulent  representations  of  said  Eden  H. 
Kelly,  Sr.,  the  vendor  of  defendant;  and  the 
defendant  had  knowledge  of  the  same  at  the 
time  he  purchased  said  land.  Plaintiff  there- 
fore prays  that  the  whole  of  aald  proceedings 
shall  be  declared  void,  and  that,  upon  proof 
of  title  to  said  land  as  the  sole  heir  of  her 
husband,  she  may  have  judgment  for  the  re- 
covery of  the  same,  and  that  a  writ  of  pos- 
session do  issue  in  her  behalf.  Subsequently 
0.  H.  Kelly  was  made  a  party  defendant,  as 


administrator  of  Bden  8.  KeUy,  deceased. 
Upon  the  trial  of  the  case,  the  amendment 
above  set  out  was  stricken  by  the  court,  on 
motion  of  counsel  for  defendants;  and  to 
this  the  plaintiff  excepted  pendente  lite. 

The  plaintiff  offered  in  evidence  the  deed  dat- 
ed January  10, 1872,  from  William  Ifalone,  "as 
agent  of  Oader  Malone,"  to  John  O.  KeStj,  and 
the  power  of  attorney  to  WlHlam  Bfalone,  above 
referred  to,  and*  after  introducing  a  witness  to 
locate  the  land  and  prove  possession,  etc,  dos- 
ed her  case.  The  defendants  then  introdnoed 
in  evidence:  A  submission  to  arbitration,  dat- 
ed June  11,  1872,  and  signed  by  Jarrett  B. 
Kelly,  Eden  H.  Kelly,  Gader  l^alone,  Nancy 
Maione,  by  William  Malone,  attorney  "iu 
part,"  which  stated  that  the  deed  to  the  land 
in  dispute  was  made  to  John  0.  Keily  by 
William  Malone  as  attorney  in  fact  for  Oader 
and  Nancy  Malone,  January  10,  1872;  that 
John  C.  Kelly  died  in  February,  1872,  and  Jar- 
rett B.  Kelly  was  appointed  as  his  administra- 
tor; and  afterwards  Eden  H.  KeUy  claimed 
that  he  had  paid  half  of  the  purchase  money 
of  the  land,  while  the  deed  had  been  made  to 
John  C,  and  that  John  C.  had  rented  the  land, 
and  had  taken  a  note  payable  alone  to  himself 
for  $200,  and  half  of  it  was  dataned  by  Bden 
H.  Kelly;  and  that  Eden  KeUy,  of  the  one  part, 
and  Jarrett  B.  Kelly,  administrator  of  John  G. 
K^elly,  of  the  other  part,  thereby  submitted  and 
referred  these  matters  to  the  arbitrament  and 
award  of  certain  persons  therein  named  as  ar- 
bitrators. Also,  a  finding  of  the  arbitrators 
that  Eden  H.  Kelly  had  paid  one-half  of  the 
purchase  money  of  the  land  (one-half  of  ^- 
300);  that  the  land  was  purchased  by  both 
Eden  H.  Kelly  and  John  C.  KeUy;  that  the 
making  of  the  deed  to  John  G.  KeUy  alone  was 
a  mistake,  and  that,  when  the  money  was  paid, 
it  was  the  understanding  that  the  deed  was  to 
be  made  to  Eden  H.  Kelly  and  John  O.  Kefly 
jointly;  that  the  faUure  to  correct  it  was  on 
account  of  the  sudden  death  of  John  C.  KeUy; 
that  Eden  H.  KeUy  and  John  G.  KeUy  w^re 
tenants  hi  common;  and  that  the  deed  made  by 
WiUiam  Malone,  attorney  in  fact  of  Gader  and 
Nancy  Malone,  to  John  G,  KeUy,  be  "corrected 
and  substituted'*  by  a  new  deed  to  be  this  day 
executed  by  said  Gader  and  Nancy  Malone, 
conveying  said  land  to  Jarrett  B.  KeUy»  as  the 
administrator  of  John  G.  KeUy  and  Bden  H. 
Kelly,  as  tenants  in  common,  each  of  said  par- 
ties being  entitled  to  an  undivided  half  lnt««8t 
in  said  land;  and  that  said  deed  and  power  of 
attorney  be  a  part  of  the  award,  and  entered 
upon  the  minutes  of  the  courts  as  mtmiment 
of  title;  and  that  one-half  of  tiie  net  rent  for 
the  year  1872  go  to  Eden  H.  KeUy.  Upon 
the  award  was  an  acknowledgment  of  service 
and  waiver  of  copy,  signed  by  Eden  H.  Kelly 
and  Jarrett  B.  KeUy,  administrator  of  John  C. 
KeUy.  Also,  a  jud^ent  by  the  superior  comrt 
of  Jasper  county,  at  August  term,  1872,  di- 
recting that  the  submission  and  award  be  en> 
tered  upon  the  minutes  of  the  court,  and  be 
made  the  judgment  thereof.    Also,  a  deed  dat- 
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ed  June  11, 1872,  signed  by  Gader  and  Nancy 
Malpne,  by  William  Makme,  attorney  in  fact, 
reciting  the  finding  of  the  arbitrators,  and  con- 
veying the  land  in  dispute  to  Bden  H.  Kelly 
and  Jarrett  B.  K^y,  administrator  of  John  O. 
Kelly,  as  tenants  in  common,  in  pursuance  of 
the  award.  Also,  a  record  of  partition  pro- 
ceediogs,  showing  a  partition  of  the  land  be- 
tween Eden  H.  Kelly  and  Jarrett  B.  Kelly, 
administrator  of  John  C.  Kelly,  by  partition- 
ers,  under  an  order  of  the  superior  court,  and 
that  the  return  of  the  partittoners  was  luitde 
the  Judgment  of  the  court  at  the  February 
term,  1S73.  The  return  of  the  partitioners  re- 
cites that  William  Malone  represented  the 
plaJntiflr.  The  plaintiff  introduced  William 
Malone,  who  testified  that  the  plaintiff  was  not 
a  party  to  any  of  the  foregoing  proceedings, 
and  never  at  any  time  authorized  the  witness 
to  act  for  her  as  her  agent  in  any  of  the  mat- 
ters relating  to  the  arbitration,  the  partition, 
or  otherwise.  The  plaintiff  testified  to  the 
same  effect,  and  that  she  had  no  notice  of  the 
arbitration.  It  was  admitted  that  Jarrett  B. 
Kelly  was  the  administrator  of  J.  C.  Kelly  and 
guardian  for  his  minor  children,  and  was  dis- 
missed as  such.  «         V 

There  was  a  verdict  for  the  defendants,  and 
•the  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  she  excepted.  The 
grounds  of  the  motion  for  a  new  trial  are: 
^'Because  the  verdict  is  contrary  to  law,  evi- 
dence, etc.  Because  the  court  erred  in  sus- 
taining the  demurrer  to  the  amendment  to 
plaintiff's  petition  (a  copy  of  the  amendment 
hereinbefore  set  forth,  being  set  out  in  this 
ground).  Because  the  court  erred  in  that  he 
allowed  the  defendants*  counsel  to  read  to  the 
Jury,  and  in  admitting  the  same  as  evidence, 
an  award  made  by  certain  arbitrators  upon 
the  submission  of  Jarrett  B.  Kelly,  as  the  ad- 
ministrator of  the  plaintiff's  husband,  J.  C. 
Kelly,  on  the  one  part,  and  the  defendant  Eden 
H.  Kelly,  the  real  claimant  defendant,'  on  the 
other  p^;  'plaintiff  contending  that  said  sub- 
mission and  award  bein^  without  the  knowl- 
edge and  consent  of  the  pUilntiff,  and  to  which 
proceeding  she  was  not  made  a  party,  and  of 
which  she  had  no  notice;  and  all  this  over 
the  objection  of  plaintiff's  counsel'  Because 
the  court  erred  in  allowing  and  admitting  In 
evidence,  over  the  objection  of  plalntifTs  coun- 
sel, the  Judgment  of  the  court  entered  upon 
the  said  award,  to  which  the  plaintiff  was  not 
a  party,  and  [of  which  she]  had  no  notice,  as 
contended  aforesaid.  Bedause  the  court  erred 
in  holding  and  ruling  that  the  award  and  the 
Judgment  aforesaid  devested  the  titie  of  plain- 
tiff to  the  premises  in  dispute,  and  fixed  the 
title  on  the  defendant  Eden  H.  Kelly;  plain- 
tiff hislsting  that  the  evidence  shows  that  the 
said  J.  C.  Kelly  died  [seised]  and  possessed 
of  said  property,  which  he  held  under  a  valid 
deed,  properly  recorded,  and  which  was  In  evi- 
dence, and  it  further  showing,  and  not  [being] 
contradicted  or  questioned,  that  the  said  Jolm 
O.  Kelly  paid  every  dollar  of  the  purchase 
aaooey  for  the  lan^  «nd  that  the  said  Eden  EL 


KeUy  paid  none;  and  the  evidence  further 
showing  that  the  plaintiff  was  in  total  ignor- 
ance of  the  fact  until  nearly  twenty  years  after* 
wards,  when  she  filed  her  said  suit  for  the 
recovecy  of  the  land,  and  that  she  was  ignorant 
of  the  fraud  which  the  defendant  committed 
In  obtaining  said  award.  Because  the  court 
erred  in  admitting,  over  the  objection  of  plain- 
tiff's counsel,  the  proceedings  to  partition  said 
land  under  the  aforesaid  Judgment,  based  upon 
the  aforesaid  award;  the  idahitiff  hislsting 
that  she  was  not  a  party  thereto,  nor  authoriz- 
ing any  one  to  act  for  her  In  the  pr^nises,  and 
having  no  notice  of  the  proceedings.  Because 
the  court  erred  m  charging  the  Jury  as  fol- 
lows: 'II!  you  believe  there  was  a  submis- 
sion to  arbitration  between  Jarrett  B.  Kelly, 
as  administrator  of  John  C.  Kelly,  and  Eden  H. 
Kelly,  and  as  a  result  of  said  submission  an 
award  was  found  and  received,  the  Judgment 
of  the  court  finding  that  the  titie  to  this  prop- 
erty was  in  Eden  H.,  then  I  charge  you  that 
Mrs.  Malone,  who  claims  under  John  C.  Kelly, 
would  be  bound  by  such  award,  and  you 
should  find  tn  favor  of  the  defendant' " 

J.  W.  Preston,  for  plaintiff  in  error.  J.  D. 
Kilpatrlck  and  F.  Jordan,  for  defendants  in 
error. 

FISH,  J.  Mrs.  Malone  brought  an  action 
of  complaint  for  land,  against  Eden  H.  Kelly, 
Jr.  Pendhig  the  suit,  Eden  H.  Kelly,  Sr.,  was 
made  a  party  defendant,  and,  upon  his  death, 
G.  H.  Kelly,  his  administrator,  was  made  a 
party.  Upon  the  trial  of  the  case,  there  was 
a  verdict  for  the  defendants,  and,  upon  plain- 
tiff's motion  for  a  new  trial  being  overrul- 
ed, she  excepted.  To  the  petition,  plaintiff 
filed  an  amendment,  which  is  set  out  in  the 
reporter's  statement  The  amendment  was 
dismissed  upon  demurrer,  and  exceptions 
pendente  lite  filed  by  the  plaintiff,  and  one 
of  the  rulings  that  we  are  to  pass  upon  is 
the  dismissal  of  this  amendment  The  only 
relief  prayed  for  in  the  amendment  was  the 
cancellation  of  the  deed  which  the  amend- 
ment alleges  Jarrett  B.  Kelly,  as  administra- 
tor of  John  C.  K^lly,  made  to  Eden  H.  Kelly, 
Sr.,  the  vendor  of  Eden  H.  Kelly,  Jr.,  and  the 
setting  aside  of  two  Judgments  of  the  su- 
perior court —one  founded  upon  the  award 
of  the  arbitrators  in  the  matter  submitted 
by  Jarrett  B.  Kelly,  administrator  of  John 
0.  Kelly,  and  Eden  H.  Kelly,  Sr.;  and  the 
other  upon  the  report  of  the  commissioners 
in  the  partition  proceedings  between  the  same 
parties,  which  Judgments  were  relied  on  by 
the  defendant  Eden  H.  Kelly,  Jr.,  as  estab- 
lishing his  defense.  Jarrett  B.  Kelly,  who, 
as  administrator,  the  amendment  alleges, 
executed  the  deed  which  it  attacks,  and  who 
was  also  a  party  to  both  the  Judgments 
sopght  to  be  set  aside,  was  not  a  party  to 
this  suit  nor  is  it  clear  that  Eden  H.  Kelly, 
Sr.,  was  a  party  thereto.  Therefore,  if  the 
amendment  had  been  otherwise  appropriate 
and  allowable,  there  was  no  error  in  reject- 
ing it    This  is  true  for  the  reason  that  Jar- 
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rett  B.  Kelly  waa  not  a  party  to  the  action, 
and  was  not  sought  to  be  made  one  by  the 
proposed  amendment  The  court  could  not 
undertake  to  cancel  a  written  Instrument 
conveying  title  to  property,  without  having 
before  It  all  the  parties  to  be  affected  by 
the  proposed  cancellation.  The  Judgments 
which  are  attacked  in  the  amendment  must 
be  taken  and  held  as  valid  until  set  aside, 
and  they  cannot  be  set  aside  without  mak- 
ing proper  parties.    Civ.  Code,  U  5367,  6368. 

2.  The  following  appears  In  the  record:  "It 
is  admitted  that  Jarrett  B.  Kelly  was  the  ad- 
ministrator of  J.  0.  Kelly  and  guardian  of 
his  minor  children,  and  was  duly  dismissed 
as  such."  These  children  being  co-heirs  with 
the  plaintiff,  and  it  nowhere  appearing  how 
many  of  such  children  there  were,  nor 
whether  they,  or  any  of  them,  are  In  life,  the 
plaintiff  could  not  recover  the  whole  of,  nor 
any  fractional  interest  in,  the  premises  In 
dispute,  even  if  she  showed  title  in  her  hus- 
band. She  could  not  recover  the  whole  of 
the  land,  unless  she  proved  that  she  was  the 
sole  heir  at  law  of  her  husband;  and,  if  she 
was  not  the  sole  heir  at  law,  she  could  not 
recover  any  fractional  interest,  unless  she 
proved  what  the  amount  of  such  Interest 
was,  by  showing  the  number  of  the  heirs  at 
law. 

8.  Where,  therefore,  under  the  evidence, 
there  could  be  no  lawful  recovery  by  the 
plaintiff,  and  a  verdict,  was  rendered  for  the 
defendants,  even  if  the  court  admitted,  in  be- 
half of  the  latter,  evidence  illegal  and  Irrel- 
evant and  charged  erroneously  as  to  its  ef- 
fect this  will  not  be  held  cause  for  a  new 
trial,  when  it  appears  that,  even  had  such 
evidence  been  rejected  and  such  charge  not 
given,  the  result  must  necessarily  have  been 
the  same.    Judgment  affirmed. 


(101  Oa.  268) 

GREEN  et  al.  v.  HILL. 
(Supreme  Court  of  Georgia.     May  21,  1897.) 

Execution— Property  Subject— Bond  for  Titi.! 
—Distribution  of  Proceeds. 
1.  Since  the  passage  of  the  act  approved  De- 
cember 17.  1884  (Civ.  Code,  §S  5432,  5433),  land 
held  onder  bond  for  titles  is  not  subject  to  ex- 
ecution sale  as  the  property  of  the  holder  of 
the  bond  until  he  is  invested  with  the  title,  and 
therefore,  where  an  execution  against  a  holder 
of  a  bond  for  titles  was  levied  upon  the  land 
held  thereunder,  without  a  conveyance  to  him 
of  the  title,  a  sale  of  such  land,  made  in  pur- 
suance of  such  levy,  passed  no  title  to  the  pur- 
chaser; but  where  the  holder  of  such  bond  for 
titles  had  notice  of  such  sale,  and  made  no  ob- 
jection thereto,  and  the  obligor  in  the  bond  be- 
came the  purcliaser  of  the  land  levied  upon,  and 
the  court,  upon  a  rule  to  distribute  the  money 
Arising  from  such  a  sale,  awarded  the  same  to 
one  to  whom  the  unpaid  notes  for  a  balance  due 
apon  the  parchase  money  had  been  assigned 
(leaving  still  a  balance  due  thereon),  and  thus 
did  exact  equity  and  justice  in  the  case,  'the 
judgment  could  be  upheld,  if  the  pleadings  had 
BO  authorised,  and  the  proper  parties  had  been 
before  the  court  This,  however,  not  being, 
in  the  present  case,  true,  direction  is  given 
that  the  same  be  remanded,  with  leave  to  ap- 
prc^riately  amend  the  pleadings,  and  to  make 


the  holder  of  the  bond  for  titles  and  the  pur- 
chaser at  the  sheriffs  sale  parties;  and,  upon 
this  being  done,  it  is  further  directed  that  the 
sheriff's  sale,  if  it  should  appear  to  have  been 
in  all  respects  fair  and  just  be  confirmed,  the 
bond  for  titles  canceled,  and  the  award  of  the 
money,  as  already  made,  stand  affirmed.  It 
otherwise  as  to  sudi  sale,  the  same  may  be  de- 
creed void,  and  a  judgment  rendered  .restoring 
all  the  parties  to  thdr  original  status. 

2.  These  directions  are  given  in  view  of  the 
peculiar  facts  of  this  case,  and  under  the  pow- 
ers conferred  upon  this  court  by  section  5496, 
par.  2,  and  section  6586,  of  the  OivU  Code. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Murray  county; 
T.  W.  Mllner,  Judge. 

Action  by  O.  W.  HIU  against  Green  A  Col- 
well  and  others  to  have  the  proceeds  of  a 
sale  of  real  estate  first  applied  to  the  payment 
of  certain  notes.  Plaintiff  had  judgment  and 
from  an  order  denying  a  motion  for  a  new 
trial  defendants  bring  oror.    Reversed. 

Jones  &  Blardn,  C,  N.  King,  and  R.  J.  &  J. 
McCamy,  for  plaintilfs  In  error.  McCutchen 
A  Shumate  and  S.  P.  Maddox,  for  defendant 
InemMT. 

ATKINSON,  J.    The  questions  made  in  this 
case  arose  under  the  following  state  of  facts: 
B.  A.  Earnest  purchased  from  A.  T.  Logan  a 
tract  of  land,  for  which  he  gave,  as  a  part  of 
the  purchase  money,  three  promissory  notes; 
Logan  executing  In  his  favor  a  bond  for  ti- 
tles.     O.    W.    Hill   recovered   a   Judgment 
against  B.  A.  Bamest  the  execution  issuing 
upon  which  he  caused  to  be  levied  upon  the 
tract  of  land  above  referred  to.     Prior  to  this 
time  he  purchased  the  notes  from  anotb«,  to 
whom  they  had  been  transferred  under  Lo- 
gan's indorsement    No  deed  was  made  by 
Logan  to  Earnest  so  as  to  vest  in  him  the 
title,  and,  notwithstanding  this,  the  property 
was  sold  under  the  execution  in  favor  of  Hill. 
It  was  announced  at  the  sale  by  the  sheriff 
that  the  whole  title  would  be  sold.    At  this 
sale  Logan  became  the  purchaser  on  behalf 
of  himself  and  another,  and  they  two  execut- 
ed to  Hill,  in  pursuance  of  an  arrangement 
between  them,  their  notes  for  the  differmce 
between  the  sum  for  which  the  hind  sold  and 
the  sum  due  Hill  upon  the  purchase-money 
notes  held  by  him.     Certain  other  creditors 
of  Earnest  who  held  Judgments  against  him 
older  than  the  judgment  under  which   the 
property  was  sold,  ruled  the  sheriff,  and  asked 
a  judgment  directing  that  the  amount   for 
which  the  land  sold  be  paid  to  them,  to  be 
credited  upon  thetr  Judgments.     Hill  daimed 
that  although  the  lien  of  the  Judgment  in  his 
favor  under  which  the  land  was  sold   was 
junior  to  that  of  the  ruling  creditors,  yet  In- 
asmuch as  he  was  the  owner  of  the  prom- 
issory notes  for  the  purchase  of  the  bind,  he 
waa,   nevertheless,   entitled  to  be  paid    the 
amount  of  those  notes  before  any  portion  of 
the  money  could  be  applied  to  the  payment 
of  other  debts  of  Earnest     At  the  sale  the 
land  did  not  bring  a  sum  In  excess  of  that 
due   upon   the   promissory   notes.     Neither 
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BRmMt,  tke  oUlgee  in  the  bond,  nor  Logan, 
the  obligor,  were  parties  to  tbe  rale,  and  no 
eonyeyance  lutd  been  made  by  Logan  to 
Earnest  prior  to  the  sale  under  the  execution 
In  favor  of  HUL  There  was  some  conflict  in 
the  evidence  as  to  whether  the  sale  was  in  all 
respects  fair,  and  whether  the  land  brought 
Its  full  value.  Upon  the  trial  of  the  caso, 
the  facts  above  stated  being  substantially 
proved,  the  circuit  Judge  directed  a  verdict  In 
favor  of  HID.  A  motion  for  a  new  trial  was 
made  by  the  ruling  creditors,  which  was  over- 
ruled, and  we  are  now  to  consider  whether 
the  court  erred  In  directing  a  verdict 

Section  5432  of  the  Civil  Ck>de  provides  the 
manner  in  which  lands  held  under  bonds  for 
titles,  with  a  part  of  the  purchase  money  paid, 
may  be  levied  upon  and  sold  as  the  property 
of  the  obligee  in  the  bond.  Section  5433  of 
the  Civil  Code  provides:  •'Where  any  person 
other  than  the  vendor,  or  other  than  the  hold- 
er or  assignee  of  the  purchase-money  or  se- 
cured ddt>t,  Shan  have  any  Judgment  against 
a  defendant  in  fl.  fa.  who  does  not  hold  legal 
title  to  property  but  has  an  interest  or  equity 
therein,  such  plalntlfT  in  fL  ftu  may  take 
up  the  debt  necessary  to  be  paid  by  the  de- 
fendant in  order  to  give  such  defendant  legal 
title  to  the  property,  by  paying  such  d^t  with 
interest  to  date,  if  due,  and  interest  to  ma- 
turity If  not  due;  and  thereupon  a  convey- 
ance to  the  defendant  in  fl.  fa.,  or,  If  he  be 
dead,  to  his  executor  or  administrator,  shall 
be  made  by  the  vendor  or  holder  of  title  given 
to  secure  the  debt,  or,  If  dead,  by  the  execu- 
tor or  administrator  tiiereof ;  and  when  such 
conveyance  has  been  filed  and  recorded,  the 
said  property  may  be  levied  on  and  sold  as 
property  of  the  defendant  The  proceeds 
shall  be  applied,  first,  to  the  payment  of  liens 
superior  to  the  claims  taken  up  by  the  plain- 
tiff in  fi.  fft.;  next,  to  the  payment  of  prin- 
cipal advanced  by  said  plaintiff  in  fi.  fa.  to  put 
title  in  defendant  with  interest  to  date  of 
sale;  and  the  balance  to  the  execution  under 
which  said  property  is  sold,  and  to  other  liens 
according  to  priority,  to  be  determined  as  in 
other  cases  of  money  rules."  Section  2788  of 
the  Civil  Code  provides:  '*The  Judgment  upon 
any  evidence  of  debt  given  for  the  purchase- 
money  of  land,  where  titles  have  not  been 
made  but  bond  for  titles  given,  shall  be  a  lien 
upon  the  land  and  the  proceeds  of  the  sale 
thereof,  prior  to  all  other  Judgments,  claims, 
liens  and  incumbrances,  until  the  Judgment 
shall  be  fully  paid  and  satisfied.*'  Under  the 
law,  as  It  stands  at  the  present  time,  until 
the  purchase  money  due  upon  the  promissory 
notes  from  Earnest  to  Logan  was  fully  paid 
off  and  discharged,  he  had  no  leviable  Interest 
hi  the  land,  because  until  then  he  was  neither 
invested  with  the  legal  title  nor  with  a  com- 
plete equity  to  the  premises,  and  therefore  his 
inchoate  equity,  resting  upon  the  part  pay- 
ment of  the  purchase  money  alone,  was  not 
subject  to  levy  and  sale.  Without  reducing 
the  purchase-money  notes  to  Judgment,  bow- 
ever,  Hill,  under  section  5433  of  the  Civil 


Code,  being  a  Judgment  creditor  of  Earnest, 
by  taking  up  such  notes,  advanced  the  money' 
requisite  to  impose  iq>on  the  obligor  In  the 
bond  the  duty  to  execute  the  titles.  In  this 
case,  however,  as  will  be  seen  from  the  pre- 
vious statement,  a  deed  was  not  executed  by 
Logan  to  Earnest  but  It  appears  from  the 
record  that  both  Earnest  and  Logan  had  no- 
tice of  and  assented  to  the  irregular  sale. 
Upon  the  proceeds  of  the  sale,  had  it  been  reg- 
ular in  all  rejects,  Hill  would  have  had  a 
lien  superior  to  the  dalm  of  any  person  whom- 
soever for  the  sum  advanced  by  him  to  Invest 
Earnest  with  the  title.  The  property  being 
sold  as  the  property  of  Earnest  Logan  and 
Earnest  alone  would  have  had  authority  to 
object  to  any  irregularity  of  the  proceeding 
leading  up  to  the  sale.  It  may  well  be  doubt- 
ed whether  these  ruling  creditors,  Inasmuch 
as  they  are  claiming  the  proceeds  of  the  sale 
under  their  executions,  are  not  estopped  to 
deny  that  It  was  In  all  respects  regular;  and, 
whether  estopped  or  not  they  would  certain- 
ly have  no  right  to  make  any  question  upon 
Its  irregularity,  unless  such  irregularities  as 
might  have  occurred  tended  to  prejudice  their 
Interests  by  causing  the  land  to  bring  a  less 
sum  than  it  otherwise  would  have  brought 
If  Earnest  acquiesced  in  it,  they  would  have 
had  no  greater  right  than  if  the  sale  had  been 
In  all  respects  regular.  They  were  entitled  to 
subject  to  the  payment  of  their  debts  only 
such  an  interest  as  he  had  after  he  had  in- 
vested himself  with  the  title  by  the  payment 
of  the  purchase  money.  Logan  had  no  right, 
because  he  had  already  parted  with  the  pur- 
chase-money notes,  and  Hill  had  advanced  the 
money  necessary  to  pay  them;  but  the  duty 
rested  upon  him  to  execute  to  Earnest  the 
deed,  in  order  that  Hill  might  realize  the  sum 
advanced  by  the  sale  of  the  property  under 
his  execution. 

A  rule  for  money  Is  in  the  nature  of  an  eq- 
uitable proceeding.  Had  Earnest  and  Logan 
both  been  made  parties  to  that  proceeding, 
the  proper  result  would  have  been  reached  by 
directing  that  HiU'be  first  paid  out  of  the 
proceeds  of  tbe  sale  the  amount  of  money 
which  he  had  advanced  to  pay  the  sum  rep- 
resented in  the  purchase-money  notes.  This 
direction  was,  in  effect  given  by  the  verdict 
of  the  Jury;  and,  inasmuch  as  substantial  Jus- 
tice has  been  done,  this  court  under  author- 
ity of  section  54d8,  par.  2,  and  section  6586, 
of  the  Civil  Code,  directs  that  this  cause  be 
remanded,  with  leave  to  the  defendant  in  er- 
ror appropriately  to  amend  the  pleadings  so 
as  to  make  both  .the  holder  of  the  bond  for 
titles  and  the  purchaser  at  the  sherliTs  sale 
parties;  and,  if  It  should  appear  that  this  sale 
was  in  all  respects  fair  and  Just  that  it  be 
confirmed,  the  bond  for  titles  canceled,  and 
the  award  of  the  money  as  already  made 
stand  afllrmed.  If  otherwise  as  to  such  sale, 
the  same  may  be  decreed  void,  and  a  Judg- 
ment rendered  restoring  all  of  the  parties  to 
their  original  status.  Judgment  reversed,  with 
directions. 
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JSNNINCHB,  Qerk  of  Oonrt*  ▼•  PAJBUL 

(Supreme  Court  of  South  OaroUmu    Jan.  2(^ 
188&) 

Ctorrection  of  a  clerical  error. 

For  original  opinion,  see  28  8.  B.  89: 

McIYBR,  G.  J.  It  bavlng  been  brought 
to  the  attention  of  the  court  that  there  la  a 
clerical  error  in  the  opinion  of  the  court  in 
the  aboTe-stated  case,  and  also  In  the  ord» 
refusing  the  petition  for  arehearlng^inthat  the 
payment  mentioned  aa  ^72  should  be  $172, 
it  Is  ordered  that  the  said  clerical  error  be 
corrected  by  striking  out  $272,  and  inserting 
la  Ilea  therepf  $172,  as  the  correct  payment 


(44  W.  Va.  260) 

CARBBRRY  et  al.  ▼.  WEST  VIRGINIA  &  P. 
R.  00. 

(Supreme  Ck>urt  of  Appeals  of  West  VlrgiuUu 
Dec  11,  18^.) 

Partition— CoKFucTiNO  Titlbs^Jukisdictioh— 

RsMoyAL.  OF  Cloud  -^  Possbssion  of 

Plaintiff— Re8  Judicata. 

1.  A  court  will  not  exercise  jurisdiction  to  set- 
tle title  or  boundary  of  lands  between  conflict- 
ing claimants,  except  where  to  do  so  is  merely 
incidental  to  the  exercise  of  its  fixed  jurisdiction 
on  other  grounds  than  adjudication  'upon  such 
conflicting  claims. 

2.  Under  section  1,  c.  79,  Code  1891,  in  a  suit 
in  equity,  for  partition,  between  parties  enti- 
tled thereto,  a  stranger  to  them,  claiming  the 
land  under  a  right  wholly  denying  the  right 
under  which  partition  is  sought,  and  distinct 
therefrom  and  hostile  thereto,  cannot  be  made 
a  party,  and  compelled  to  submit  his  title  to  a 
court  of  equity. 

8.  A  court  of  equity,  under  Its  jurisdiction  to 
remore  a  doud  over  the  title  to  land  will  not 
entertain  a  bill  by  a  plaintiff  who  has  only  con- 
structive, but  not  actual,  possession. 

4.  A  decree,  on  full  hearing,  dismissing  a  bill 
generally,  without  reservation  of  right  to  the 
plaintiff  to  sue  at  law,  is  conclusive  upon  all 
the  matters  involved  in  the  case,  even  though 
there  was  no  jurisdiction  in  equity  because  of 
adequate  remedy  at  law.  Unless  it  otherwise 
appear  from  the  decree,  it  will  be  taken  that 
the  dismissal  was  on  a  hearing  of  the  merits. 

6.  Where  a  court  of  equity  disnusses  a  bill 
merely  because  there  is  adequate  remedy  at 
law,  and  no  jurisdiction  in  equity,  it  should  so 
state,  or  insert  a  clause  of  "without  prejudice 
to  the  plaintiff  to  sue  at  law,"  or  equivalent  pro- 
vision.   It  is  error  not  to  do  so. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Kanawha  coun- 
ty;  Outhrie,  Judge. 

Bill  by  EUlza  Oarberry  and  others  against 
the  West  Virginia  &  Pittsburg  Railroad  Com- 
pany. From  a  refusal  to  modify  a  decree  of 
dismissal,  plaintiffs  appeal.  Modified  and  af- 
firmed. 

W.  S.  Laidley  and  John  B.  Roller,  for  ap- 
pellants.    Mollohan  &  McCIIntlc,  for  appellee. 

BRANNON,  J.  Eliza  Oarberry  and  others 
brought  a  bill  In  equity,  alleging  that  Vir- 
ginia, by  two  patents  da/ted  March  10,  1790, 
granted  to  Abner  Cloud  two  tracts  of  land, 


of  6,000  acres  each,  and  that  by  varloiia  oon- 
Teyances  these  lands  rested  in  the  plaintiffs, 
as  co-tenants,  and  two  infant  defendants. 
The  blU  asked  partlU<Hi,  but  aUeged  that  ths 
plaintiffs  found  difficulties  surrounding  the 
title  to  the  land,  so  that  it  became  necessaiy 
to  bare  the  aid  of  a  court  of  equity  to  remove 
the  doud  upon  the  title;  and,  as  speclflcatloD 
of  the  cloud  upon  the  title,  the  bill  stated 
that  by  decree  of  the  circuit  court  of  Nicholas 
county  in  1842,  on  the  api^cation  of  the  oom- 
mlssloner  of  delinquent  and  forfeited  binds, 
the  two  tracts  were  adjudged  to  be  sold  ss 
forfeited  for  failure  of  their  owners  to  enter 
the  same  on  the  land  books  for  taxation,  and 
^nder  said  decree  they  were  sold,  and  that 
such  right  as  was  conferred  by  such  sale  had 
come  to  the  West  Virginia  A  Pittsburg  Rail- 
road Company,  which  was  made  a  defendant 
The  bill  assailed  the  title  or  right  so  vested  in 
said  railroad,  as  invalid,  for  reasons  stated  by 
it.  Neither  the  plaintiffs  nor  the  railroad  com- 
pany are  alleged  to  be  in  actual  possession, 
the  land  being  In  a  state  of  nature;  the 
plaintiffs  averring  only  a  constructive  pos- 
session, flowing  from  their  title.  The  raH- 
roed  company  demurred  to  the  bill,  and  the 
cbrcuit  court  of  Kanawha  county  dismissed 
it  outright  At  the  same  term  the  plaintiffs 
asked  the  court  to  modify  its  decree  by  add- 
ing to  it  that' nothing  contained  in  the  order 
of  dismissal  should  affect  or  prejudice  the 
right  of  any  of  the  parties  to  institute  any 
action  at  law  to  recover  the  land;  and,  the 
railroad  company  opposing  the  modification* 
the  court  refused  the  modillcatlon,  and  the 
plaintiffs  appeaL 

The  demurrer  raises  the  question  ^^ether 
the  railroad  company  is  a  proper  party,  and 
whether  it  can  be  comp^ed  to  renialn  a 
party,  and  have  its  right  decided  in  a  court 
of  equity.  The  bill,  in  all  its  statements,  rep- 
resents the  right  of  the  railroad  company  as 
hostile  and  adverse  to  that  of  the  plaintiff^ 
and  asks  that  it  be  dispelled  and  held  for 
naught  Though  the  claims  of  the  parties 
proceed,  derivatively,  from  the  same  source, 
—the  grants  from  Virginia.— yet  they  are  ut- 
terly adverse  to  each  other;  the  plaintiffs 
claiming  the  original  right  as  unaffected  by 
the  sale  of  the  land  as  forfeited,  while  the 
railroad  company  claims  under  a  proceeding 
adverse  to  the  plaintiffs'  titte,  selling  it  as 
forfeited  and  lost  to  them,  and  vested  for 
their  default  in  the  state.  There  is  no  Uga- 
ment  of  community  of  Interest  between  them. 
The  plaintiffs'  counsel  argues  that  the  Ull 
makes,  not  the  case  of  a  substantial  ad- 
verse title,  but  it  represents  the  claim  of  the 
company  as  so  tliln  as  to  be  a  pretended 
title.  But  It  has  body  enough  to  suggest  to 
the  plaintiffs  the  necessity  of  bringing  It  be- 
fore the  court  to  have  it  dispelled  as  a  cloud, 
and  It  must  therefore  have  an  entity  sufficient 
to  call  it  an  adverse  title.  If  a  nonentity, 
why  bring  it  in?  And,  besides,  the  allega- 
tion that  it  originated  under  a  sale  of  a  court 
as  forfeited  lands  tells  us  that  it  Is  a   title 
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of  snffident  substance  to  warrant  xm  hk  treat- 
ing it  as  a  conflicting  title.  The  proceeding 
to  sell  the  land  was  a  judicial  proceeding* 
not  between  parties,  but  ex  parte  and  Judicial,, 
—not  a  mere  nullity.  Ck>al  Co.  t.  Howell,  86 
W.  Ya.  489,  15  S.  B.  214;  Hays  ▼.  Heatherly, 
deW.Va.  623,15  S.  BL  223;  Smith  t.  Chapman, 
10  Grat  445.  It  is  needless  to  expand  here  up- 
on the  proposition  that  equity  will  not  enter* 
tain  a  bill  whi<di  is  but  an  action  of  eject- 
ment, and  thus  try  adverse  title,  unless  it  be 
incidental  to  relief  under  a  known  head  of 
equity  jurisdiction.  It  is,  however,  claimed 
that  the  court  has  jurisdiction  for  partition, 
and,  as  incident  to  its  exercise,  wiU  settle 
an  questions  affecting  the  legal  title,  under 
section  1,  c.  79,  CJode  1891,  and  so  try  titles 
entirely  adverse.  If  so,  the  adverse  claimant, 
having  no  community  of  interest  with  the 
other  party,  and  being  in  no  view  a  co-tenant, 
but  standing  out  on  his  own  independent 
right,  denying  cUl  right  in  his  adversary,  and 
that  adversary  confessedly  having  no  riglit 
to  a  mere  share  in  the  other's  ownership, 
but  to  all,  if  to  anything,  is  deprived  of  his 
right  to  a  jury  trial  under  that  clause  of  the 
<:on8titution  saying  that  no  one  shall  be  de- 
prived of  his  property  without  judgment  of  his 
peers.  Next  to  a  trial  for  life  or  liberty,  the 
jury  right  is  most  essential  and  sacred  in 
XL  legal  proceeding  to  take  away  a  man*s  free- 
hold,—his  very  home  and  castle,-— as  of  in- 
ferior title.  The  statute  never  was  intended 
to  subject  a  stranger— an  enemy  to  the  right 
under  which  partition  is  sought— to  a  loss  of 
this  jury  triaL  Where  there  is  conflicting 
claim  to  share  in  the  land  under  the  same 
right  under  which  partition  is  sought,  and  the 
determination  of  the  conflict  is  merely  in- 
cidental to  the  partition,  the  statute  applies, 
and  gives  the  court  power  to  decide  such  con- 
flict That  is  not  the  case  of  claims  utterly 
hostile,  each  demanding,  not  a  share,  but  the 
wh<^;  one  alone  entitled  to  the  whole.  That 
is  not  partition.  Such  is  this  case.  I  ask, 
as  Judge  Tucker  asked  in  Lange  v.  Jones, 
5  Leigh,  196,  what  equity  have  plaintiffs 
against  the  railroad?  There  is  no  common 
seisin  between  them.  I  will  not  dwell  fur- 
ther upon  the  construction  of  this  statute,  as 
I  gave  my  construction  of  it  in  Davis  v. 
Settle,  48  W.  Va.  — ^,  26  S.  B.  557,  561.  See 
Pfllow  V.  Improvement  Co.,  92  Va,  144,  23 
S.  B.  32. 

The  railroad  company  was  not  a  proper 
party  to  the  suit,  and  its  demurrer  was  well 
founded.  This  is  not  a  suit  to  set  aside  a 
tax  title  under  a  mere  ministerial  sale  by  a 
sheriff,  as  in  Taylor  v.  Stringer,  1  Grat  158, 
and  Simpson  v.  Edmlston,  23  W.  Va.  675, 
but  to  nullify  and  dispel  a  title  conferred 
by  a  solemn  decree  of  a  court  Counsel  for 
plaintiffs  would  say  that,  if  that  statute  does 
not  sustain  their  suit,  then  the  known  juris- 
diction exercised  by  courts  of  equity  to  re- 
move douds  from  titie  to  lands  will  do  sa 
Neither  party  is  In  possession  actual  Mere 
constructive  possession  will  not  call  for  this 


exerdse  of  equity  jurisdiction.  In  Moore 
V.  McNutt  41  W.  Va.  696,  24  S.  H.  682,  we 
held  that  "equity  wOl  exercise  jurisdiction  to 
remove  cloud  upon  title  to  real  estate  where 
complainant,  though  having  legal  titie,  la  in 
actual  possession.  It  will  not  exercise  such 
jurisdiction  where  complainant  has  legal  titie, 
and  is  not  in  actual  possession,  no  matt^ 
whether  his  adversary  is  in  or  out  of  actual 
possession."  Under  this  subject,  I  cite  Clay- 
ton V.  Barr,  84  W.  Va.  290,  12  S.  B.  704, 
Christian  v.  Vance,  41  W.  Va.  754,  24  S.  B. 
696,  and  the  authorities  given  by  me  in  the 
discussion  of  this  subject  in  Davis  v.  Settie, 
supra;  also,  Iron  Co.  v.  Kelly,  93  Va.  832, 
24  S.  E.  10120.  So  there  Is  no  jurisdiction  for 
this  case  in  equity,  as  against  the  railroad 
company.  The  plaintiffs  have  adequate 
remedy  in  ejectment  But  I  think  the  court 
erred  in  dismissing  the  bill  wholly,  instead 
of  dismissing  as  to  the  railroad  company,  as 
the  parties  in  interest  liad  a  riglit  to  partition 
among  themselves  under  tiieir  daim.  The 
appellants  complain  of  the  refusal  of  the  cir- 
cuit court  to  modify  the  decree  as  al>ove 
stated.  This  raises  a  question  long  perplex- 
ing me.  If  a  decree  on  full  hearing  dis- 
misses a  bill  for  the  reason  that  in  its 
opinion  there  is  no  jurisdiction  in  equity,  be- 
cause of  adequate  remedy  at  law,  but  re- 
serves no  right  to  sue  at  law,  by  inserting 
a  clause  of  "without  prejudice,"  win  that  de- 
cree bar  an  action  at  law  to  assert  the  same 
right?  It  is  a  rule  that  there  is  not  res  judi- 
cata where  the  court  lias  no  jurisdiction.  The 
authorities  are  divided.  Take  the  case  wher^ 
tt  is  patent  that  there  is  no  jurisdiction  in 
equity,  as  a  bill  in  chancery  upon  a  note  or 
bond,  instead  of  debt;  it  would  seem  that  the 
dismissal  ought  to  be  no  bar.  But,  on  the 
other  hand,  take  a  case  where  it  Is  not  so 
patent  that  there  is.no  jurisdiction;  where  it 
is  a  nice  question,  and  commingled  with  other 
considerations,  so  that  one  judge  would  de- 
cide the  question  in  one  way,  and  another 
the  other  way;  it  would  seem  that  a  general 
dismissal  would  be  a  bar,  as  it  would  be  un- 
reasonable to  let  the  next  judge  de<Hde  on 
just  what  reason  actuated  the  former  judge 
in  dismissing  the  bill.  Perhaps,  even  in  the 
patent  case  of  no  jurisdiction,  as  w^l  as  in 
the  one  not  so  patent,  the  defendant  did  not 
insist  on  no  jurisdiction,  or  the  judge  did  not 
act  on  that  reason  for  dismissal,  but  decided 
the  merits.  In  such  case  the  former  decision 
ought  to  settle  the  matter,  because  there  has 
been  one  consideration  and  decision  on  the 
wliole  breadth  and  merits  of  the  case.  I 
conclude  that  this  short  statement  from  Story, 
Bq.  PL  S  793,  applies  where  the  want  of 
jurisdiction  is  not  given  In  the  decree  as 
ground  of  dismissal:  ^*A  decree  or  order  dis- 
missing a  former  bill  for  the  same  matter  may 
be  pleaded  in  bar  to  a  new  blU,  if  t^e  dis- 
mission was  upon  the  hearing,  and  was  not, 
in  terms,  directed  to  be  without  prejudice." 
And  Taylor  v.  Yarbrough,  13  Grat  183,  pmt 
coming  to-  my  notice,  holds  the  aame:    **▲ 
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biU  in  equity  havtog  been  dismissed  general- 
ly»  without  a  reservation  of  any  right  of  the 
plaintiff  to  sue  thereafter,  is  conclusive  upon 
all  the  issues  made  up  in  the  cause.*'  And 
our  case  of  Van  Dom  v.  Lewis  County  Court, 
38  W.  Va.  267,  18  S.  E.  679,  holds  the  same, 
in  effect,  in  reversing  a  decree  because,  while 
reserving  the  right  to  sue  for  one,  it  omitted 
to  do  so  as  to  another,  party.  I  referred  to 
this  subject  in  State  v.  Baltimore  &  O.  R. 
Co.,  41  W.  Va.  81,  23  S.  B.  677.  The  au- 
thorities, in  the  generality  of  their  statement, 
would  cover  the  case  of  dismissal  for  want 
of  jurisdiction  because  of  legal  remedy,  but 
do  not  pointedly  do  so.  I  think  the  above 
position,  while  not  absolutely  clear,  is  the 
true  rule.  Where  there  are  no  such  words 
as  "without  prejudice,"  or  the  decree  does 
not  show  the  reason  of  dismissal,  or  that  it 
was  not  heard  on  the  merits,  it  is  presumed 
that  it  was  heard  on  the  merits.  Durant  v. 
Essex  Co.,  7  Wall.  107;  B^oote  v.  GIbbs,  1 
Gray,  412;  2  Danlell,  Ch.  Prac.  753;  2  Black. 
Judgm.  S  720.  If  a  decree  will  have  such 
final  effect,  and  the  case  is  really  not  heard 
on  its  merits,  but  dismissed  for  want  of 
Jurisdiction,  or  other  cause  not  going  to  the 
merits,  it  is  error  not  to  insert  a  restraining 
clause.  Durant  v.  Essex  Co.,  7  Wall.  107; 
1  Freem.  Judgm.  §  270a;  2  Black,  Judgm. 
§  720.  The  presence  of  the  clause  puts  it 
N>eyond  cavil  or  construction.  The  demurrer' 
in  this  case  points  out  the  want  of  Jurisdic- 
tion in  equity,  and  we,  seeing  that  there  is 
no  Jurisdiction,  and  that  the  circuit  court 
ought  to  have  so  decided,  and  likely  did,  hold 
that  it  erred  in  refusing  to  amend  the  decree 
as  requested,— to  do  what  it  should  have  at 
first  done.  Where  the  court  refuses  to  pass 
on  the  merits  for  want  of  Jurisdiction,  good 
practice  calls  on  the  court  to  so  state,  or 
insert  such  reservation..  1  Freem.  Judgm.  I 
270;  2  Black,  Judgm.  §  720.  It  is  true,  the 
demurrer  assigned  laches  as  ground  of  de- 
murrer; and  the  railroad  company,  in  oppos- 
ing the  amendment,  no  doubt  sought  to  have 
the  decree  operate  as  a  bar  against  another 
suit  as  a  finality  on  the  merits,  under  the 
defense  of  laches;  but  it  could  not  use  both 
defenses,  which  were  inconsistent,-— one 
pleading  no  Jurisdiction  in  the  court  to  decide 
anything  but  want  of  Jurisdiction,  the  other 
on  a  matter  barring  the  suit  It  challenged 
the  Jurisdiction  in  limine,  and,  as  we  see  there 
is  no  Jurisdiction,  the  court  ought  not  to  have 
overruled  the  motion  to  correct  the  decree. 
Some  authorities  hold,  and  it  may  be,  that 
the  law  would  allow  oral  evidence  in  a  suit 
at  law  to  prove  that  the  dismissal  was  in 
fact  for  want  of  Jurisdiction;  but  the  suitor 
Is  entitled  to  have  a  record  memorial  of  the 
fact,  and  not  be  compelled  to  run  the  risk 
of  finding,  or  of  losing  from  death  and  other 
causes,  oral  evidence  to  secure  his  rights. 
We  do  not  pass  on  the  subject  of  laches  or 
title  as  a  defense,  for  want  of  Jurisdiction  in 
equity.  Therefore  we  will  amend  the  decree 
«o  aa  to  dismiss  the  bill  only  as  to  the  rail- 


road company,  and  by  addhig  a  dauae  of 
"without  prejudice,"  proposed  in  the  court 
below,  will  afi^rm  the  decree  so  modified. 


(44  w.  Va.  no) 
WEST  VIRGINIA  C.  &  P.  R.  CO.  t.  McIN- 

TIRE. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  4,  1897.) 
Lbases^Covbnant  to  Pat  Taxbs  —  AasioNnun 

—  asSUM  PBlT—LlK  ITAT10N8. 

1.  Where  a  lease  contains  the  following 
clauses:  'To  be  held  by  the  said  party  of  the 
second  part,  his  ezecutora.  administrators,  and 
assigns,  for  the  term  of  99  years,  beginning  on 
the  day  of  the  date  of  these  presents,  he,  the 
said  party  of  the  second  part,  his  executors,  ad- 
ministrators, or  assigns,  yielding  and  paying 
unto  the  said  W.  Va.  C.  &  P.  R.  R.  Co.,  or 
its  assigns,  the  rent  or  yearly  simi  of  $24,  and 
that  in  even  and  equal  semiyearly  installments, 
accounting  from  the  27th  day  of  Sept.,  1881. 
over  and  above  all  deductions  for  taxes  and 
assessments  of  every  kind  levied  or  assessed,  or 
to  be  levied  or  assessed,  on  said  demised  prem- 
ises, or  the  rent  issuing  therefrom;"  and,  in  an- 
other portion  of  said  lease,  the  lessee,  for  him- 
self, heirs,  executors,  and  assigns,  covenants 
with  said  company,  and  its  assigns,  to  pay  the 
aforesaid  rent,  taxes,  and  assessments,  when  le- 
gally demandable,— if  such  lessee  accepts  such 
lease,  and  takes  possession  of  the  property 
thereunder,  he  is  bound  by  said  covenants  to 

Eay  the  taxes  on  said  property  and  the  buildings 
e  may  erect  thereon. 

2.  Such  a  covenant  to  pay  taxes  is  a  covenant 
which  runs  with  the  land. 

3.  An  assignee  of  a  lease  is  fixed  with  notice 
of  its  covenants,  and  takes  the  estate  of  his 
assignor  cum  onere,  and  each  successive  as- 
signee of  a  lease,  because  of  privity  of  estate, 
is  liable  upon  covenants  maturing  and  broken 
while  the  title  is  held  by  him. 

4.  An  action  of  assumpsit,  founded  upon  the 
covenants  contained  in  such  lease,  is  not 
barred  in  five  years,  against  a  lessee  who  has 
not  signed  the  lease. 

(Syllabus  l^  the  Court) 

Error  to  circuit  court,  Mineral  county;  B. 
W.  Dailey,  Jr.,  Judge. 

Assumpsit  by  the  West  Virginia  Central  St 
Pittsburg  Railroad  Company  against  Eliaa 
Mclntire.  Plaintiff  had  Judgment  Defend- 
ant brings  error.    Affirmed. 

F.  M.  Reynolds,  for  plaintiff  in  error.  GL 
W.  Daily,  for  defendant  in  error. 

ENGLISH,  J.  On  the  27th  day  of  Septem- 
ber, 1881,  the  West  Virginia  Central  &  Pitts- 
burg Railroad  Company  leased  to  Ellas  Mc- 
lntire a  certain  lot  in  the  town  of  BSlk 
Graden,  which  is  fully  described  in  said  lease, 
being  No.  9,  for  the  term  of  99  years,  which 
lease  contained  the  following  clauses:  "He, 
the  said  party  of  the  second  part,  his  ex- 
ecutors, administrators,  or  assigns,  yietdins 
and  paying  unto  the  said  W.  Va.  C  &  P.  H. 
R.  Co.,  or  its  assigns,  the  rent  or  yearly  sum 
of  $24,  and  that  in  even  equal  semiyearly  In- 
stallments, accounting  from  the  27th  day  of 
Sept,  1881,  over  and  above  all  deductions  for 
taxes  and  assessment  of  every  kind  levied  or 
assessed,  or  to  be  levied  or  assessed,  on  said 
demised  premises,  or  the  rent  issuing  there- 
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from."  Tbe  company  also  leased  to  said  Mc- 
iBtlre  lot  No.  118,  In  said  town,  by  a  written 
lease  containing  similar  provisions;  and  to  J. 
J.  Green  lot  No.  18  by  a  similar  deed,  who  as- 
signed his  lease  to  said  Mclntlre;  and  to 
Anna  McKlnley  lot  No.  8  by  a  similar  deed, 
which  last-named  lease  said  Mclntlre  acquir- 
ed by  purchase  from  F.  M.  Reynolds,  trustee, 
under  a  deed  of  trust  to  secure  a  debt  due 
from  said  Anna  McKlnley  to  said  Mclntlre,^ 
which  lots  said  Mdlntlre  entered  upon  and 
occupied  by  Tlrtue  of  said  assignments  or 
sales.  On  the  2d  day  of  August,  1894,  said 
company  brought  an  action  of  aasnmpslt  In 
the  circuit  court  of  Mineral  county  against 
said  BUas  Mclntlre  to  recover  from  him  the 
taxes  which  had  accrued  upon  said  lots, 
amounting  In  the  aggregate  to  $203.1&  The 
defendant  pleaded  non  assumpsit,  and  the 
statute  of  limitation  of  5  years,  on  which 
pleas  issue  was  joined,  and  the  case  was  sub- 
mitted to  the  court  upon  an  agreed  state- 
ment of  facts,  which  is  set  out  in  the  defend- 
ant's bill  of  exceptions;  whereupon  the  court 
found  for  the  plahitlff  $845.95,  with  Interest 
from  date  of  the  Judgment;  whereupon  de- 
foidant  moved  the  court  In  arrest  of  judg- 
ment and  for  a  new  trial;  which  motion  the 
court  overruled,  to  which  ruling  the  defend- 
ant excepted,  and  took  a  biU  of  exception, 
and  applied  for  and  obtained  this  writ  of  er- 
ror. 

The  first  three  assignments  of  error  sug- 
gested by  the  plaintiff  in  error  are  to  the  same 
effect,  claiming  that  the  buildings  erected 
ap<ni  said  lots  were  personal  property,  and 
should  have  been  so  assessed,  and  not  placed 
upon  the  land  boolUL  Now,  that  the  lots, 
with  their  improvements,  were  properly  as- 
sessed upon  the  land  books  of  Mineral  coun- 
ty. Is  i^parent  by  referring  to  section  40  of 
chapter  29  of  the  Code,  where  It  is  provided 
that  **as  to  real  property  the  person  who,  by 
himself  or  his  tenant,  has  the  freehold  in  his 
IK>ssesslon,  whether  In  fee  or  for  life,  shall 
be  deemed  the  owner  for  the  purpose  of  taxa- 
tion.'* There  can  be  no  question  but  that 
the  plaintiff  was  In  possession  of  these  lots 
by  Its  to^ant,  and  therefore  the  lots  were 
properly  assessed  to  it  There  Is  no  conten- 
tion In  the  brief  of  the  plaintiff  In  error 
that  these  town  lots,  and  the  buildings  on 
them,  were  personal  estate,  and  should  have 
been  placed  on  personal  property  books. 
Ck>uDsel  for  plaintiff  does  contend  that  there 
is  nothing  on  the  t&ce  of  the  lease  from  said 
company  to  Mclntlre  (and  it  is  agreed  that 
the  same  provisions  were  contained  hi  the 
other  leases)  to  require  said  tenants  to  pay 
the  taxes  on  said  property.  Now,  In  addition 
to  the  clause  above  quoted  from  said  lease,  It 
contains  the  following:  **And  the  said  Ellas 
Mclntlre,  for  himself,  heirs,  executors,  admin- 
istrators, and  assigns,  covenants  wHh  the 
said  W.  Va.  Central  &  Pittsburg  R.  R.  Co. 
and  Its  assigns  to  pay  the  aforesaid  rent, 
taxes,  and  assessments  when  legally  demand- 
able."    This  lease  appears  to  have  been  of- 


fered In  evidence  before  the  court,  and  my 
construction  of  said  first  clause  Is  that  said 
Mclntlre  covenanted  to  pay  for  the  rent  of 
said  lot  124,  in  addition  to  the  taxes  and  as- 
sessments of  every  kind  levied  or  assessed  on 
said  demised  premises.  It  could  never  have 
been  in1;ended  that  the  taxes  and  assessments 
should  be  deducted  out  of  the  rent,  as  that 
construction  might  consume  the  entire  rent 
In  the  payment  of  taxes,  if  good  houses  were 
erected  on  the  lots.  The  Intentlcm  was  that 
the  tenants  should  pay  the  taxes  as  part  of 
the  rent  of  said  lotB,  and  this  Intention  Is 
made  dear  by  the  latter  clause  in  the  lease. 

nds  lease  was  entered  Into  by  the  parties 
thereto  with  the  law  In  regard  to  assessments 
before  them,  and  the  law  formed  a  part  of 
their  contract.  They  knew  that  no  part  of 
these  taxes  under  our  statute  would  be  char- 
ged to  Mclntlre,  and  therefore  It  was  not 
their  Intention,  by  tiie  provisions  of  said 
leasee  that  these  tenants  should  only  pay 
such  taxes  as  were  assessed  against  them,  as 
is  claimed  In  the  fifth  assignment  of  errors. 
Section  88,  c.  29,  Code,  provides,  in  so  many 
words,  how  town  lots  shall  be  assessed,  as 
follows:  *^In  the  table  of  town  lots  he  shall 
enttf  separately  each  lot,  whether  improved 
or  unimproved,  and  shaU  set  forth  in  as  many 
separate  columns  as  may  be  necessary,  the 
name  of  the  person  and  his  estate,  as  in  the 
table  of  tracts  of  land,  charging  lots  leased 
for  a  term  of  years  on  ground  rent  including 
aH  improvements  thereon,  not  to  the  lessee, 
but  to  the  tenant  for  life  or  fee  simple  owner 
under  whom  the  lessee  holds."  Thus  there 
oould  be  no  mistake  In  r^erring  to  the  law 
as  to  whom  said  lots  would  be  properly  as- 
sessed. 

The  eighth  assigmnent  of  error  is  that  the 
court  erred  in  deciding  that  said  Mclntlre, 
as  assignee  or  owner  of  the  buildings  on 
said  lot,  was  bound  by  the  stipulations  of  said 
leases  as  to  taxes,  when  not  signed  by  him. 
It  appears,  however,  from  the  agreed  state- 
ment of  facts,  that  Mclntlre  accepted  both 
of  the  leases  executed  to  him,  placed  them  on 
record,  and  took  possession  of  the  lots  there- 
under. He  also  took  possession  of  the  lot 
assigned  to  him  by  Green  as  well  as  the  one 
purchased  tram  Reynolds,  trustee,  accepted 
the  assignment,  and  had  it  placed  on  rec- 
ord. It  is  contended  by  counsel  for  the  de-- 
fendant  In  error,  I  think  correctly,  that  the 
acceptance  of  said  deedn  has  the  effect  to 
bind  said  Mclntlre  to  the  covenants  therein 
contained.  This  contention  Is  sustained  by 
the  law  as  stated  in  2  Devi.  Deeds,  §  1074, 
as  follows:  "A  grantee,  by  accepting  a  deed 
which  provides  that  he  shall  assume  a  mort- 
gage, is  as  much  bound  as  he  would  be  if  he 
had  executed  a  special  contract  for  that  pur- 
pose. The  principle  ia  well  settled  that 
where  one,  by  deed  poll,  grants  land,  and 
conveys  any  right,  title,  or  interest  in  real 
estate  to  another,  and  where  there  is  an^ 
money  to  be  paid  by  the  grantee  to  the  grt 
or,  or  any  other  debt  or  duty  to  be  perfo' 
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ed  bj  the  grantee  to  the  grantor,  or  for  hie 
nee  and  benefit,  and  the  grantee  accepts  the 
deed,  and  enters  on  the  estate,  the  grantee 
becomes  bound  to  make  such  payment  or  per- 
form such  duty,  and,  not  having  sealed  the 
instrument,  he  is  not  bound  by  it  as  a  deed, 
bnt.  It  being  a  duty,  the  law  hnplles^a  prom- 
ise to  perform  it,  upon  which  promise,  in 
case  of  failure,  assumpsit  will  lie,"— citing 
numerous  aathorM:ies. 

The  ninth  assignment  of  error  claims  that 
the  court  erred  in  holding  that  the  covenant 
to  pay  taxes  in  said  leases  ran  with  the  land. 
Now,  as  to  the  twp  leases  made  directly  to 
tjhe  defendant,  Mclntire,  this  assignment 
would  not  apply.  The  leases,  it  is  agreed, 
were  all  alil^e,  and  on  the  face  of  the  paper 
the  parties  contract,  for  themselves,  er- 
ecutors,  and  assigns,  to  perform  the  cove- 
nants, etc.  In  12  Am.  &  Bug.  Bnc.  Law» 
1022,  we  find  it  said  Uiat  "a  covenant  to  pay 
taxes  Is  a  covenant  which  runs  with  the  land,** 
—citing  numerous  authorities.  Aiso,  in  Id. 
1034,  the  law  is  stated  thus:  "An  assignment 
of  the  term  by  the  lessee  creates  a  privity  of 
estate  between  the  lessor  and  the  assignee 
after  the  acceptance  of  the  leasehold  estate 
by  the  latter."  See,  also,  Gas  Ck>.  v.  Johnson, 
123  Pa.  St  576,  16  Ati.  799,  where  it  is  held 
that  an  assignee  of  the  lease  is  fixed  with  no- 
tice of  its  covenants,  and  takes  the  estate  of 
his  assignor  cum  onere;  and  that  "each  suc- 
cessive assignee  of  a  lease,  because  of  privity 
of  estate,  is  liable  upon  covenants  maturing 
and  broken  while  the  title  is  held  by  him," 
etc    10  Am.  St  Rep.  553.   See  note  to  the  case. 

The  tenth  assignment  of  error  claims  that 
the  court  erred  in  holding  that  the  statute 
of  limitations  of  five  years  did  not  apply 
to  this  case.  This  assignment,  we  think, 
is  not  well  taken,  for  the  reason  that,  al- 
though the  action  is  assimipsit,  the  obligation 
upon  which  the  action  was  founded  was  in 
writing,  and,  as  I  thhik,  the  statute  of  limita- 
tions does  not  apply.  In  support  of  this  con- 
clusion, I  ask,  where  do  we  look  for  the  con- 
tract of  the  lessee,  Mclntire?  Surely,  to 
the  face  of  the  writing;  and,  looking  to  the 
lease,  we  find  he  covenants  with  the  lessor 
to  pay  the  rent  taxes,  and  assessments 
when  legally  demandable.-  The  only  evi- 
dence outside. of  this  lease  is  that  said  lessee, 
accepted  the  property  and  took  possession 
imder  the  lease,  which  appears  in  the  agreed 
statement  of  facts.  Devlin  on  Deeds,  in  sec- 
tion 1074,  in  addition  to  what  is  quoted 
above  from  that  section,  says  (speaking  of 
the  acceptance  of  a  deed  on  the  face  of 
which  it  is  covenanted  that  the  grantee  is  to 
pay  any  debt  or  perform  any  duty):  "Such 
an  undertaking  is  a  contract  in  writing, 
binding  upon  the  grantee,  just  as  the  ac- 
ceptance by  a  lessee  of  a  lease  in  writing, 
signed  by  only  the  lessor,  makes  it  a  writ- 
ten contract  binding  upon  such  lessee,  and 
suit  can  be  instituted  apon  it  and  the  same 
rights  maintained  as  though  it  were  sign- 
ed   by    the    gpanteew"    .  So,    in    the    case 


Schmucker  v.  Sibert,  18  Kan.  105  Oi  case  in 
which  the  opinion  was  prepared  by  Brewer, 
J.),  it  was  held:  "The  acceptance  of  a  deed 
which  in  terms  provides  that  the  grantee  is 
to  assume  a  certain  incumbrance  on  the 
gran^d  premises  makes  a  contract  in  writ- 
ing by  such  grantees  to  pay  that  incnm- 
brance,  upon  which  contract  the  holder  of 
the  incumbrance  msy  proceed  directly 
against  the  grantee,  and  recover."  Also 
that  "such  a  contract  Is  not  a  mere  waiver 
of  the  statute  of  limitations  by  promise  or 
acknowledgment,  and  therefore  necessarily 
to  be  signed  by  the  party  to  be  charged 
thereby,  but  it  is  an  original  contract  by 
which  the  grantee  creates  a  liability  that 
had  no  existence  before."  This  doctrine  Is 
sustained  by  the  case  of  Dock  Oo.  v.  Leav- 
itt  54  N.  Y.  36,  where  it  is  held:  "The  ac- 
ceptance of  a  deed,  and  the  enjoyment  of 
the  estate  granted,  estops  the  grantee,  and 
aU  persons  claiming  under  him,  from  deny- 
ing his  covenants,  and  from  deiiyinsr  that 
the  seal  attached  is  his  aa  well  as  that  of 
the  grantor."  The  court  in  its  opinion 
quotes  from  Trotter  v.  Hughes,  12  N.  Y.  74. 
Judge  Denio  says:  "The  acceptance  of  a 
conveyance  containing  a  statement  that  the 
grantee  is  to  pay  off  an  incumbrance  binds 
him  as  efTectually  as  though  the  deed  bad 
been  inter  partes,  and  had  been  executed  by 
both  grantor  and  grantee."  Also  from 
Spaulding  t.  Hallenbeck,  85  N.  Y.  206, 
where  it  is  said:  "The  grantee,  having  ac- 
cepted the  deed,  and  taken  possession  under 
it  is  bound  by  the  covenants  therein  con- 
tained as  effectually  as  if  he  bad  signed 
them."  Shep.  Touch.  177,  is  also  quoted  as 
saying:  "If  feoffment  or  lease  be  made  to 
two,  and  there  are  divers  covenants  in  the 
deed  to  be  performed  on  the  part  of  the  feof- 
fees or  lessees,  and  one  of  them  doth  not 
seal,  and  he  that  doth  not  seal  dotb  not- 
withstanding accept  of  the  estate  and  oc- 
cupy the  lands  conveyed  or  demised  in 
these  cases  as  touching  all  Inherent  cove- 
nants, they  are  bound  by  these  covenants 
as  much  as  if  they  do  seal  the  deed.**  So, 
also,  Piatt  Cov.  p.  18,  says:  "13ie  accept- 
ance of  a  deed  Is  considered  equivalent  to 
an  actual  execution  by  the  lessee."  nie 
statutes  of  limitation  are  regarded  as  stat- 
utes of  repose,  and  receive  their  sanction 
from  the  fact  that  their  tendency  is  to  place 
contracts  upon  a  firmer  footing  than  the 
uncertainty  of  human  memory,  and,  where 
they  are  to  run  for  any  considerable  period, 
to  require  them  to  be  in  writing,  if  the  par- 
ties expect  to  enforce  them  with  certainty; 
yet  where  parties  accept  a  lease,  and  enjoy 
its  benefits,  and  the  great  weight  of  au- 
thority indicates  that,  as  to  the  covenants 
contained  in  the  lease,  the  lessees'  contract 
is  evidenced  by  the  writing,  it  would  seem 
that  the  statute  of  limitations  which  applies 
to  contracts  in  writing  should  control,  and 
the  bar -of  such  contracts  should  be  10 
years,  and  this  is  mj  condusion  upon  iSb^ 
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question.  The  other  members  of  the  court 
do  not  concur  with  me  upon  this  point,  but 
hold  that  the  strict  letter  of  the  statute 
should  be  applied,  and  that  the  covenants 
in  such  a  lease  are  barred  in  5  years,  unless 
the  lease  is  signed  by  the  lessee.  The 
amount  of  taxes  excluded  by  this  ruling 
would  be  191.66,  which  would  not  be  suffi- 
cient to  bring  the  error  within  the  Jurisdic- 
tion of  this  court  The  Judgment  complain- 
ed of  Is  therefore  affirmed. 

BRANNON,  J.  (concurring).  Lest  I  be 
misunderstood  in  the  important  law  points 
in  this  case,  I  will  say  that  I  do  not  question 
that  if  a  person  accept  an  estate  or  benefit 
under  a  deed  or  other  instrument  signed  by 
others,  but  not  by  him,  be  becomes  person- 
ally bound  to  assume  the  burdens  and  per- 
form the  acts  which  the  deed  or  instrument 
imposes  upon  him.  No  doubt  but  that  the 
acceptance  of  this  lease  bound  the  lessee  to 
pay  the  taxes.  Therefore  we  sustain  the 
action.  But,  when  we  come  to  the  question 
of  limitation,— a  matter  not  provided  for  in 
the  lease,— we  come  upon  the  clauses  of  sec- 
lion  6,  c.  104,  Code  1801,  providing  that 
where  the  action  is  "upon  any  other  con- 
tract in  writing  under  seal  executed  before 
the  Ist  day  of  AprU,  1869,  within  twenty 
j'ears,  but  if  executed  on  or  after  that  day, 
within  ten  years,  if  it  be  upon  an  award 
or  upon  a  contract  by  writing,  signed  by  th« 
party  to  be  charged  thereby,  or  by  his 
agent,  but  not  under  seal,  within  ten  yeaxs." 
I  hold  that,  to  bring  one  under  this  10  years' 
limitation,  he  must  sign  the  instrument;  oth- 
erwise 5  years  is  the  limitation.  If  we  do 
not  so  hold,  we  nullify  this  statute.  I  know 
that  this  lease  is  a  sealed  Instrument,  and 
that  the  statute  as  to  sealed  instruments 
does  not  use  the  word  "signed";  but  it  does 
use  the  word  "executed,"  and  I*  cannot  think 
that  the  presence  of  a  mere  scroll,  not  a 
personal  seal,  can  fill  the  manifest  purpose 
of  the  statute.  I  do  not  think  we  can  dis- 
pense with  a  signature  in  the  case  of  a  writ- 
ing not  sealed,  and  I  see  no  reason  to  say 
that  a  signature  would  be  required  as  to 
that  instrument,  and  not  to  a  sealed  instru- 
ment It  is  the  statute  that  leads  Justices 
rWENT,  McWHORTBR,  and  myself  to  the 
conclusion  that  five  years  bars  the  action 
for  rent  by  a  lessee  not  signing  the  lease. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  4,  1897.) 

iNJUNonoR  —  Misapplication  or  7iRX  Funds  — 
Parties. 
1.  The  active  member  of  a  firm  deposits  the 
funds  thereof,  to  the  amount  of  $1,800,  in  a 
bank,  in  the  firm  name.  The  other  member  of 
the  firm  (who  is  insolvent),  without  the  consent 
or  knowledge  of  his  partner,  wrongfully  obtains 
a  certificate  in  his  individual  name  for  such 
deposit,  and  transfers  it  to  a  foreign  bank.    At 


the  instance  of  the  active  member  of  such  firm, 
a  court  of  equity  will  enjoin  the  application  of 
such  funds  to  the  payment  of  such  certificate 
until  the  partnership  can  be  settled  in  a  suit  for 
that  purpose. 

2.'The  holder  of  such  certificate  is  a  proper 
party  to  such  suit. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Cabell  county; 
Doolittle,  Judge. 

Action  by  John  T.  Grobe  against  C.  W. 
Roup  and  others.  From  a  decree  refusing  to 
dissolve  a  temporary  injunction,  the  Pom- 
eroy  National  Bank  appeals.  Decree  amend- 
ed and  afilrmed. 

Charles  B.  Hogg,  for  appellant  Simms  ds 
Bnslow,  for  appellee. 

DENT,  J.  Appeal  from  the  circuit  court 
of  Cabell  county,  taken  by  the  Pomeroy  Na- 
tional Bank,  from  a  decree  refusing  to  dis- 
solve a  temporary  injunction  granted  in  the 
case  of  John  T.  Grobe,  plaintiff,  against  0. 
W.  Roui^et  al.,  defendants.  The  following 
is  the  firtatement  of  facts  furnished  by  the 
counsel  for  the  appellant:  On  the  14th  day 
of  May,  1896,  and  some  time  prior  thereto, 
the  appellee,  John  T.  Grobe,  and  one  C.  W. 
Roup  were  engaged  in  business  as  partners 
under  the  firm  name  of  Roup  &  Grobe.  It 
was  understood  and  agreed  between  them- 
selves (but  of  which  the  public  had  no  knowl- 
edge or  notice  of  any  sort)  that  J.  T.  Grobe 
was  to  have  charge  of  the  cash  accounts  of 
tiie  firm,  to  deposit  the  moneys  of  the  con- 
cern in  the  Huntington  National  Bank,  pay 
the  bills  of  the  fiirm,  and  draw  all  the  firm 
checks.  On  the  14th  day  of  May,  1896,  or 
about  that  time,  a  check  of  $26  was  given, 
payable  to  said  C.  W.  Roup,  and  drawn  by 
the  said  J.  T.  Grobe,  in  the  firm  name, 
against  the  funds  of  the  firm  deposited  in 
the  said  Huntington  National  Bank;  and  on 
that  day  the  said  Roup  presented  this  check 
to  the  bank,  and  It  was  paid.  At  that  time 
the  said  C.  W.  Roup,  then  being  a  member 
of  the  said  firm  of  Roup  &  Grobe,  drew  a 
check  for  $1,800,  in  the  name  of  his  firm, 
payable  to  himself,  and  drew  the  money  on 
it,  and  then  deposited  said  money,  in  his 
own  name,  in  the  Huntington  National  Bank. 
The  Huntington  National  Bank  at  the  same 
time,  at  the  request  of  the  said  C.  W.  Roup, 
gave  him,  the  said  Roup,  a  certificate  of  de- 
IM>sit,  of  which  the  following  Is  a  copy:  "$1,- 
800.  The  Huntington  National  Bank.  Hun- 
tington, W.  Va.,  May  14th,  1896.  C.  W. 
Roup  has  deposited  In  this  bank  eighteen 
hundred  dollars,  payable  to  the  order  of 
himself,  in  current  funds,  on  the  return  of 
this  certificate  properly  Indorsed.  J.  K. 
Oney,  Cashier.  [Countersigned]  C.  M. 
Schen,  Teller.  Certificate  of  deposit,  not 
subject  to  check.  No.  14,007."  A  short  time 
after  this,  to  wit,  on  the  18th  day  of  May, 
1896,  the  said  Roup  transferred  the  said  cer- 
tificate of  deposit  to  the  appellant,  after 
properly   indorsing  the  same.    The  appel- 
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lant  gave  the  said  Roup,  in  payment  there- 
for, $100  in  money,  and  a  certificate  of  de- 
posit of  its  own,  payable  to  the  order  of  SL 
M.  Roup,  for  $1,700.  After  the  appellant 
became  the  owner  of  said  certificate  of^  de- 
posit. It  promptly  forwarded  the  same  to  the 
Bank  of  Huntington  for  payment;  but,  be- 
fore the  said  bank  had  cashed  the  said  cer- 
tificate of  deposit,  John  T.  Grobe,  the  ap- 
pellee, brought  a  suit  to  dissolve  the  partner- 
ship existing  between  the  said  Roup  and 
Grobe,  and  to  settle  the  accounts  thereof, 
to  which  he  made  parties,  not  only  his  part- 
ner, C.  W.  Roup,  but  also  the  said  Hunting- 
ton National  Bank  and  this  appellant.  At 
the  instance  of  the  plaintiff  an  injunction 
was  awarded  upon  said  bill,  enjoining  the 
said  Huntington  National  Bank  from  paying 
oyer  the  said  $1,800,  the  amount  of  the  cer- 
tificate of  deposit,  to  the  said  Pomeroy  Na- 
tional Bank;  asking  in  said  blU  that  the 
proceeds  of  said  certificate  be  applied  to  the 
payment  of  the  debts  of  Roup  &  Grobe.  At 
the  June  term,  1896,  of  the  circuit  court  of 
Oabell  county,  wherein  this  suit  was  pending, 
the  appellant,  the  Pomeroy  National  Bank, 
appeared,  by  Charles  E.  Hogg,  its  attorney, 
and  moyed  the  court  to  dissolve  the  injunc- 
tion awarded  In  the  cause.  And  on  the  9th 
day  of  July,  in  the  same  court,  the  said 
Pomeroy  National  Bank  filed  its  separate 
answer  to  the  plalntlfiTs  bill;  and  the  parties 
agreed  upon  the  facts  in  the  case  (the  agree- 
ment thereof  being  reduced  to  writing  and 
signed  by  the  parties,  and  also  filed  as  part 
of  the  record  in  the  cause);  and  thereupon 
the  said  Pomeroy  National  Bank,  by  its  at- 
torney, renewed  its  motion  to  dissolve  said 
injunction,  which  motion  was  argued  by 
counsel  for  the  appellee  and  appellant;  and 
the  court  refused  to  dissolve  the  said  in- 
junction, but  overruled  the  said  motion  to 
dissolve,  and  continued  the  injunction  until 
the  final  hearing  of  the  cause.  From  this 
decree  overruling  the  appellant's  motion  to 
dissolve  the  injunction  In  this  case,  an  ap- 
peal to  this  court  has  been  taken. 

The  fund  in  controversy  is,  admittedly,  so- 
cial assets,  which  one  partner  is  attempting 
wrongfully  to  divert  to  his  own  private  use 
and  benefit,  to  the  injury  and  against  the 
rights  of  the  other  partner  and  the  social 
creditors.  Social  assets  cannot  be  diverted 
from  the  payment  of  social  debts  to  individ- 
ual purposes  without  the  consent  of  both 
partners,  and  then  not  in  fraud  of  the  social 
creditors.  Baer  v.  Wilkinson,  35  W.  Va. 
422, 14  S.  B.  1;  Darby  v.  Gilllgan,  33  W.  Va. 
246,  10  S.  E.  400.  The  whole  transaction  ap- 
pears to  have  been  a  Randolph  Mason 
scheme,  in  which  the  Huntington  National 
Bank  Is  not  free  from  guile.  It  received  the 
fund  on  deposit  from  the  partner  Grobe  in 
the  partnership  name.  He  made  the  depos- 
its and  gave  checks  in  the  firm  name.  At 
the  very  time  of  the  transaction  he  had 
given  a  check  for  $25  in  favor  of  the  other 
partner*  which  was  presented  and  paid;  and 


yet  the  bank,  without  consulting  the  partner 
making  the  deposits  and  drawing  the  checks, 
allowed  the  other  partner.  Roup,  to  change 
the  deposit  from  the  partnership  to  his  In- 
dividual name,  and  then  gave  him  a  certifi- 
cate of  deposit,  which,  if  negotiable,  as 
claimed,  would  permit  him  to  convert  the 
money  to  his  own  uses,  In  fraud  of  the  part- 
nership. When  a  bank  has  the  funds  of  the 
partnership  on  deposit,  and  It  knowingly 
permits  a  member  of  the  firm,  without  the 
consent  or  knowledge  of  the  other  members 
tliereof ,  to  convert  such  fund  to  his  Individ- 
ual use.  In  fraud  of  the  partnership,  it  will 
be  held  liable  to  the  partnership  for  the 
funds  so  misapplied.  Billings  v.  Melga,  53 
Barb.  272.  The  bank's  knowledge  was  suf- 
ficient to  put  it  on  Inquiry  as  to  the  good 
motives  of  the  partner,  without  the  express 
consent  of  the  other  member  of  the  firm,  in 
transferring  so  large  a  partnership  fand  to 
his  individual  account,  and  by  an  exprete 
certificate  of  deposit,  supposed  to  be  nego- 
tiable, placing  the  fund  beyond  the  reach  of 
the  firm,  especially  In  the  light  of  the  ad- 
mission that  the  derelict  partner  Is  hopeless- 
ly Insolvent.  The  injunction  in  this  case 
does  not  prevent  the  Huntington  National 
Bank  from  paying  the  certificate  of  deposit 
if  it  desires  to  do  so;  but  It  does  prevent 
it  from  paying  such  certificate  with  the  part- 
nership funds,  intrusted  to  Its  care  as  such, 
—its  object  being  merely  to  prevent  the  con- 
summation of  attempted  fraud,  which  Is 
recognized  equitable  jurisdiction,  and  at  the 
same  time  relieve  the  bank,  if  possible,  from 
being  made  the  Innocent,  in  intention,  yet  le- 
gally responsible,  dupe  of  a  fraudulent 
scheme.  The  plaintiff  is  only  Interested  In 
the  partnership  fund,  and  he  has  a  Hen 
thereon  for  the  benefit  of  himself  and  the 
creditors  of  the  firm,  which  a  court  of  equity 
will  preserve  and  enforce.  Neither  the  Hun- 
tington National  Bank  nor  Roup  has  appear- 
ed or  made  defense  to  the  blU;  but  it,  as 
yet,  stands  fully  confessed,  and  undoubtedly 
presents  a  prima  facie  case  as  to  them.  The 
Pomeroy  National  Bank  claims  through 
them,  and  is  entitled  to  all  their  rights,  and 
no  more,  as  to  the  fund  in  controversy;  and 
hence  it  was  a  necessary  party  to  the  suit, 
for  the  purpose  of  protecting  its  Interests, 
and  not  to  have  made  it  a  party  would  have 
been  error.    Bates,  Partn.  §S  088,  1039. 

In  drafting  the  decree  complained  of,  a 
clerical  error,  having  the  effect  of  a  judicial 
determination  or  enlargement  of  the  injunc- 
tion, to  the  injury  of  the  appellant,  was 
committed  in  the  recital  of  the  injunction 
awarded,  In  that  the  court  did  not  limit  the 
nonpayment  of  the  certificate  to  the  fond 
in  controversy.  The.  original  injunction,  as 
granted,  prohibited  the  Huntington  National 
Bank  "from  paying  over  the  said  fund,** 
while  the  decree  recites  it  as  having  en- 
joined '*the  Huntington  National  Bank  from 
paying  to  the  said  Pomeroy  National  Bank 
the  certificate  of  deposit,"  without  adding 
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thereto  ''out  of  the  fund  in  controversy/' 
The  Huntington  National  Bank  has  the  right 
to  pay  this  certificate,  If  It  wishes  so  to  do» 
out  of  any  other  funds  than  the  social  as- 
sets of  the  firm  of  Roup  &  Qrobe;  and  the 
Pomeroy  National  Bank  may  be  able  to  le- 
gally compel  it  to  do  so,  and  should  be  left 
at  perfect  liberty  to  bring  its  suit  for  this 
purpose.  To  this  extent  the  decree  will  be 
amended  and  alfirmed,  with  costs  to  appel- 
lant . 


(44  W.  Va.  248) 

LONG  ▼.  FERINE. 
<8upreme  Court  of  Appeals  of  West  Virginia. 

Dec.  8,  1887.) 
Judicial  Salb— Error  ik  Notigb-^Judombvt  or 

SUPRIMB  COUBT~HaRMLB88  ErROB. 

1.  A  mere  clerical  error,  self-corrective,  In  a 
notice  of  a  judicial  sale,  will  not  affect  it 

2.  A  judgment  or  decree  of  this  court  takes  ef- 
fect i^t  latest,  from  its  date,  and  not  from  the 
receipt  and  recordation  of  tne  mandate  in  the 
office  of  the  court  below. 

8.  An  error  which  does  not  prejudice  a  party 
cannot  be  made  the  cause  of  a  reversal  of  a 
Judgment  or  decree. 

(Syllabus  by  the  Court) 

Appeal  from  circutt  court  Taylor  county; 
J.  Homer  Holt  Judge. 

Bill  by  George  T.  Long  against  Wilson 
Ferine  to  enforce  a  vendor's  lien.  Decree 
for  plaintiff.  From  an  order  confirming  the 
sale,  defendant  appeals.    Affirmed 

Hr.  Robinson,  for  appellant 

BRA^NON,  J.  This  case  was  once  before 
In  this  court  41  W.  Va.  314,  23  &  B.  611. 
When  the  case  went  back,  the  commissioner 
0old  the  land.  His  report  was  excepted  to 
by  the  defendant  but  the  court  confirmed 
the  sale.  Before  its  coi^rmation,  the  de- 
fendant tendered  a  petition,  which  the  court 
refused  to  allow  to  be  filed.  We  thus  have 
to  consider  the  exceptions  to  the  report'  of 
sale  and  the  said  petition. 

As  to  the  exceptions:  One  reason  of  ex- 
ception is  that  the  land  was  not  advertised 
as  provided  for  in  the  decree  of  sale.  Un- 
der this  head  it  is  assigned  that  the  sale 
was  advertised  four  weeks  before  and  made 
on  the  same  day  that  the  mandate  of  the 
court  of  appeals,  which  affirmed  the  decree 
of  sale,  was  received  and  recorded  in  the 
circuit  court  clerk's  office.  I  understand 
that  it  is  contended  that  the  mandate  must 
have  been  recorded  in  the  circuit  c6urt  of- 
fice before  there  could  be  notice  of  sale  pub- 
lished, or  a  sale  made;  but  we  hold  that 
when  this  court  adjourned,  its  decree  was 
final,  and  rela/tes  back  as  far  as  its  date,  at 
least  if  not  the  first  day  of  the  term,  and 
that  it  is  not  the  mandate  or  its  recordation 
in  the  office  of  the  court  below  which  makes 
the  decree.  The  mandate  is  simply  to  be- 
conie  a  part  of  the  record  in  the  court  be- 
low by  being  recorded  there,  to  furnish  evi- 
dence there  of  what  this  court  has  done, 


without  the  presence  of  which  there  it  could 
not  be  seen  what  was  done  by  this  court; 
but  it  is  none  the  less  the  decree  of  this 
court  from  the  close  of  its  term.  The  record 
of  this  court  makes  the  decree.  Suppose  the 
clerk  should  never  certify  the  mandate;  it 
would  not  detract  from  the  finality  of  the 
decree.  And,  furthermore,  when  the  sale 
took  place,  this  mandate  was  on  record, 
leaving  only  the  notice  of  sale  before  its 
recordation.  How  could  that  hurt  Ferine! 
It  is  not  like  a  money  Judgment  affirmed. 
There  the  statute  says  execution  can  be  is- 
sued only  after  mandate.  The  second 
ground  of  exception  to  the  sale  is  that  the 
price  was  inadequate,  but  no  evidence  to 
support  it  was  furnished.  The  third  ground 
of  exception  is  that  the  purchaser  paid  noth- 
ing to  the  commissioner.  The  commissioner 
reported  that  the  purchaser  did  pay  all 
down.  No  evidence  was  furnished  to  dis- 
pute this  report  even  if  Long  himself  could 
dispute  it  The  point  is  made  that  the  sale 
notice  fixed  the  day  for  the  &th  of  January, 
1906.  Of  course,  that  is  a  mere  clerical  er- 
ror, which  any  one  would  correct  No  one 
would  suppose  that  the  sale  was  intended 
to  be  postponed  a  century,  and  would  ki^ow 
thttt  1886  was  meant 

Now,  as  to  the  petition:  There  had  been 
a  decree  that  was  final,  and  adjudged  the 
whole  case.  It  is  true  the  decree  of  sale 
gave  the  plaintiff  present  relief  only  as  to 
one  of  the  five  notes  for  purchase  money, 
that  being  the  only  one  due  at  that  time; 
but  the  suit  was  to  enforce  the  lien  for  all, 
and  the  bill  set  up  the  lien  and  all  those 
notes,  and  filed  the  deed  from  Long  to  Fer- 
ine, retaining  a  lien  for  them  all;  so  that, 
in  fixing  a  lien  for  the  note  due,  the  decree 
logically  declared  a  Hen  for  the  entire  pur- 
chase money,  though  part  was  not  yet  due. 
Therefore  the  principles  of  the  cause— that 
is,  the  right  of  the  plaintiff  to  all  the  pur- 
chase money,  and  that'  there  was  a  lien  on 
the  land—had  been  already  adjudicated; 
and,  if  this  petition  intended  to  set  up 
anything  that  was  set  up  or  might  have 
been  set  up  in  bar  of  the  first  decree,  that 
was  foreclosed  by  it  MoCtoy  v.  McOoy,  29 
W.  Va.  794,  2  S.  B.  809;  Core  v.  Strickler, 
24  W.  Va.  689.  The  petition  alleges  that  in 
the  settlement  of  the  accounts  of  the  admin- 
istratrix of  Long,  only  $80  assets  is  report- 
ed, and  the  petition  says  that  the  notes 
given  by  Ferine  to  Long,  except  the  one 
first  due,  must  have  been  transferred  dur- 
ing the  life  of  Long  to  some  other  person, 
and  charges  that  Lizzie  Long,  administra- 
trix, is  not  the  holder  or  owner  of  said  notes. 
I  think  that  Is  covered  by  the  former  decree, 
as  the  bill  alleged  Long  to  be  the  holder  and 
owner  of  said  notes,  and,  if  he  was  not  it 
should  have  been  alleged  in  the  answer.  But 
say  that,  as  there  was  no  decree  on  those 
notes  in  the  first  decree,  their  ownership  was 
open  to  contention.    Then  1  reply  that  this  pe- 
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tltlon,  treated  as  a  farther  answer,— and  we 
cannot  treat  it  as  a  petition,  for  as  sncb  it  has 
no  office,— is  utterly  defective  in  this  matter, 
because  It  does  not  say  to  whom  the  notes 
were  transferred,  but  contents  itself  with  sim- 
ply the  argumentative  statement  that  they 
"must  have  been  transferred,"  not  even  aver- 
ring the  fact  of  transfer  as  a  positive  fact 
If  we  treat  it  simply  as  an  answer  denying 
the  ownership,  that  would  make  it  deny  a 
fact  alleged  in  the  bill,  and  already  passed  on 
by  the  former  decree.  The  petition  further 
says  that  the  defendant  "has  a  Just  and  proper 
offset  to  each  and  aU  of  said  unpaid  purchase- 
money  notes,  and  that,  when  said  offsets  are 
allowed  him,  there  will  be  little  or  nothing  due 
from  him  on  said  notes."  What  offsets?  The 
petition  does  not  say.  It  gives  no  specifica- 
tions or  certainty.  Does  it  refer  to  offsets  of 
defenses  set  up  in  the  first  answer?  If  so,. 
he  is  precluded  from  pleading  them  by  the  for- 
mer decree,  for  offsets  and  defenses  that 
would  apply  to  one  of  the  notes,  given  for  part 
of  the  money  secured  by  one  and  the  same 
lien,  would  apply  to  other  notes  as  well. 
We  cannot  divide  this  lien  into  fractions. 
If  It  intends  to  refer  to  new  offsets,  then 
they  should  have  been  specified.  The  bill 
was  based,  not  on  the  notes,  but  on  the  lien; 
and  many  decisions  say  that  the  lien  is  one 
thing,  the  notes .  another.  The  petition  ex- 
hibits a  record  of  a  chancery  cause  brought 
by  Long's  administratrix  against  the  heirs 
to  sell  his  real  estate  for  debts  because  of 
inadequacy  of  personalty  to  pay  them,  and 
then  avers  that  petitioner,  "though  a  cred- 
itor of  Long,  as  appears  of  record  in  this 
cause,  was  not  made  a  party  to  the  said 
chancery  suit."  How  does  it  appear  of  rec- 
ord in  this  case  that  he  Is  such  creditor? 
The  former  decree  denied  that  he  was  such 
creditor,  and  precludes  him  from  claiming 
to  be  such  by  reason  of  anything  contained 
in  the  record  of  this  cause;  and,  most  clear- 
ly, it  cannot  be  an  objection  to  the  confirma- 
tion of  the  sale  in  this  cause  that  Ferine 
was  xiot  made  a  party  in  the  other  cause. 
It  is  assigned  as  error  that  the  court  de- 
creed the  whole  proceeds  of  sale  at  once  to 
Long's  administratrix,  though  some  of  the 
notes  were  not  yet  due,  and  the  sale  pro- 
duced more  than  enough  to  pay  the  notes  al- 
ready due,  but  not  enough  to  pay  all  the 
notes,  or  rather  all  the  lien.  The  purchaser 
was  the  same  person  as  the  administratrix. 
It  is  true  that  the  estate  would  thus  get 
some  of  the  money  before  it  was  due;  but 
Is  not  this  error  wholly  unsubstantial?  All 
that  money  was  going  to  Long's  administra- 
trix, and  still  a  balance  unpaid  by  the  sale. 
Ferine  could  not  get  any  of  it  It  would  only 
lie  in  court,  awaiting  the  maturity  of  the 
two  last  notes,  and  then  ,be  decreed  to 
Long's  estate;  so  that,  at  worst,  the  court 
has  only  done  prematurely  what  it  would 
have  done  ultimately,— only  anticipated  pay- 
ment a  short  time.  It  did  not  deprive  Fer- 
ine of  credit  because  the  land  had  been 


sold  from  him,  and  Us  debt  bore  interest; 
so  thaA  the  Interest  on  the  purchase  mofiey 
would  go  to  Long  to  offset  Interest  due  tram 
Ferine,— and  I  cannot  see  what  harm  is  done 
to  Ferine  In  this  matter.  In  tBCt,  some  ar^- 
ment  might  be  made  to  the'  effect  that,  as 
Ferine  had  failed  to  pay  the  money  tluvt 
was  matured,  the  contract  was  broken,  and, 
when  the  land  was  sold,  Long  would  be  at 
once  entitled  to  all  its  proceeds,  which  were 
not  sufficient  to  pay  him;  but.  In  any  yiew, 
how  is  Ferine  prejudiced  by  this  action  of 
the  court?  I  have  found  no  error  in  tbe  de- 
cree, and  it  must  be  affirmed* 


(44  W.  Va.  S4S) 
MAXWELL  et  aL  v.  BURBRIDaH. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  8,  1897.) 

EqniTT—ANBWBB— Conclusiveness— DBPOBiTiom 

—Pleading. 

1.  A  defendant  in  a  chancery  suit  in  his  an- 
swer alleges  that  plaintiff's  decedent  deliveied 
his  three  receipts  to  respondent  for  money  paid 
him  on  account  of  the  matter  in  controversy, 
and  files  with  his  answer,  as  part  thereof,  what 
purport  to  he  the  original  receipts.  Siich  re- 
ceipts, under  section  40,  c  125,  Code,  will  be  re- 
garded by  the  coart  as  genuine,  without  any 
proof  of  the  handwriting,  unless  the  fact  that 
such  receipts  were  made  by  plaintiff's  decedent 
is  denied  by  affidavit. 

2.  Unless  such  affidavit  is  filed,  it  is  error  to 
admit  depositions,  taken  on  b^ialf  of  plaintiff, 
attacking  the  genuineness  of  such  receipts. 

3.  An  allegation  that  plaintiff  delivered  his 
receipts  to  respondent  is  equivalent  to  alleging 
that  be  made  such  receipts. 

(Syilabns  by  the  Court) 

Appeal  from  circuit  court,  Doddridge  coun- 
ty; Thomas  P.  Jacobs,  Judge. 

Suit  by  W.  Brent  Maxwell,  as  administrator 
of  the  estate  of  Franklin  Maxwell,  deceased. 
and  others,  against  X  P.  Burbridge.  From 
a  decree  for  plaintiffs,  defendant  appeals. 
Reversed. 

G.  W.  Farr,  for  appellant  Millard  P, 
Snlder,  for  appellees. 

McWHORTER,  J.  On  the  14th  day  of  De- 
cember, 1889,  Franklin  Maxwell  and  J.  P. 
Burbridge  entered  into  the  following  con- 
tiact:  '*This  agreement,  made  this  14th  day 
of  December,  1889,  between  Franklin  Max- 
well and  J.  P.  Burbridge,  wltnesseth,  tiiat 
said  Maxwell  doth  sell,  with  covenants  of  gen- 
eral warranty,  all  the  land  he  has  on  the 
north  side  of  Red  Ldck  run,  adjoining  said 
Burbridge*s  land  and  the  Ab.  Stout  or  Walker 
79^  acres  on  the  ridge,  or  point  to  the  ridge, 
next  Allumbank,  to  the  lines  on  said  ridge, 
around  the  head  of  Sleeper  run,  and,  with  the 
lines  of  the  Thaddeus  Sutton  tract,  to  a  gum; 
thence  back,  with  lines  of  Oreathouse  tract, 
to  the  4  chestnuts;  thence  to  2  G.  O.,  and 
to  a  white  oak,— at  the  price  of  five  dolhira 
per  acre,  with  interest  from  the  22d  day  of 
November,  1882,  and  all  but  two  hundred 
dollars  of  the  money,  and  interest  on  that 
from  this  14th  day  of  December,  1889,  sub- 
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ject  to  a  credit  of  twenty-flTe  doUan  paid 
on  the  22d  of  Not.,  1862,  and  paid  as  per  re- 
ceipt; also,  one  hnndred  dollars  the  15th  of 
April,  1889;  and  also  for  a  yearling  steer, 
$18.00,  fall  of  1888.  Witness  our  hands  and 
seals.  And  a  yendor^s  lien  is  herein  retain- 
ed for  the  purchase  money.  Witness,"  etc. 
•Tranklin  Maxwell.  [Seal]  J.  P.  Bur- 
bridge.  [Seal.]"  And  on  the  same  day  said 
Burbridge  executed  to  said  Maxwell  the  fol- 
lowing obligation:  "For  liie  land  this  day 
bought  of  Franklin  Maxwell,  I  promise  to 
pay  said  Maxwell  fiye  dollars  per  acre  for 
forty  acres,  with  interest  from  this  14th  De- 
cember, 1889,  and  five  dollars  per  acre  for 
all  the  balance,  with  Interest  from  the  22d 
day  of  November,  1882,  till  paid.  Said  land 
here  bought  includes  all  the  land  said  Max- 
well now  has  on  the  north  side  of  the  Bed 
Lick  run,  adjoining  lands  of  myself,  the  Ab. 
Stout  or  Walker  tract  of  79%  acres  on  a  ridge, 
or  point  to  the  ridge,  next  to  ^umbank; 
thence  westwardly,  with  lines  of  Williams 
tract,  to  the  land  of  Sleeper  run,  to  Thad. 
Sutton  tract,  and  with  a  gum  comer  of  said 
tract  and  of  Oreathouse';  thence^  with  Great- 
house  tract,  back  to  a  W.  O.  corner;  thence 
back,  with  my  line,  to  the  beg.  And  this  Is 
subject  to  a  credit  of  twenty-five  dollars, 
paid  on  the  22d  Nov.,  1882,  when  I  bought  the 
most  of  the  land,  and  $18.00  paid  In  a  year- 
ling steer,  fall  of  1888,  and  one  hundred  dol- 
lars paid  as  per  rect,  April  15th,  1889.  Wit- 
ness my  hand  and  seal  this  14t]t^  Dec,  1889. 
And  the  first  note  to  be  given  up,  which  was 
dated  Nov.  22d,  1882.  J.  P.  Burbridge."  •  At 
the  May  rules,  1894,  W.  Brent  Maxwell,  ad- 
nainistrator  of  the  personal  estate  of  Franklin 
Maxwell,  deceased,  and  Frances  Jane  Max- 
well, widow,  and  Lemon  Maxwell,  Lewis 
Maxwell,  Porter  Maxwell,  and  W.  Brent  Max- 
well, only  heirs  at  law,  of  Franklin  Maxwell, 
deceased,  filed  their  bill  In  equity  in  the 
clerk's  ofllce  of  the  circuit  court  of  Dodd- 
ridge county  against  J.  P.  Burbridge;  al- 
leging the  sale  of  said  land  at  $5  per  acre; 
that  the  first-named  tract  contained,  by  ac- 
tual survey,  71  acres,  and  the  other  40  acres, 
making  In  all  111  acres.  And  they  exhibited 
with  their  bUl  said  obligation  of  Burbridge, 
alleging  that  the  purchase  money  of  both  of 
said  tracts,  except  the  credits  shown  in  said 
obligation,  was  due,  and  still  remained  unpaid; 
that  Franklin  Maxwell  was  deceased,  and  they 
were  his  only  heirs  at  law,  and  were  ready  and 
anxious  to  convey  said  land  to  defendant,  Bur- 
bridge, on  payment  by  him  to  the  adminis- 
trator of  Franklin  Maxwell,  deceased,  of  the 
unpaid  purchase  money,  with  Interest,  and  the 
taxes  paid  on  said  land  by  said  Franklin  Max- 
well and  plaintiffs  since  the  sale  to  the  defend- 
ant, etc.;  that  defendant  failed  and  refused 
to  pay  said  unpaid  purchase  money,  taxes,  and 
interest,— and  praying  that  said  land  be  sold 
for  the  payment  of  said  purchase  money,  and 
for  general  relief;  ahd  exhibited  with  their  biU, 
also,  a  memorandum  showing  the  metes  and 
bounds  by  actual  survey  of  the  said  two  tracts 


together,  surv^ed  as  cme,  as  containing  111 
acres. 

Defendant  Burbridge  demurred  to  said  bill, 
which  demurrer  was  overruled;  and  at  the 
July  term,  1894,  he  tendered  his  answer  to 
said  bin.  In  which  he  objected  to  being  com- 
pelled to  file  his  answer  until  plaintiffs  should 
file  in  the  papers  of  the  cause  the  notes,  or 
single  bills,  held  by  said  administrator  against 
respondent,  and  alleged  that  about  1882  he 
purchased  from  Franklin  Maxwell  a  tract  of 
land,  which  said  Maxwell  claimed  contained 
86  or  96  acres,  at  $5  per  acre,  and  that  for 
said  number  of  acres  defendant  gave  his 
notes,  or  single  bills,  one  of  which  Maxwell 
agreed  to  deliver  up  to  respondent,  as  shown 
by  the  contract  first  above  copied,  and  which 
Is  exhibited  with  the  answer;  that  respond- 
ent purchased  from  Maxwell  a  tract  of  40 
acres  more  on  the  14th  of  December,  1880, 
as  shown  by  the  second  paper  hereinabove 
copied;  and  that  said  Maxwell  made  to  re- 
spondent a  title  bond  to  the  95  aores  in  1882, 
and  that  the  same  had  been  mislaid  or  de- 
stroyed, or  else  was  In  possession  of  Max- 
well's administrator.  "Respondent  further 
says:  That  he  executed  obligations  to  said 
Maxwell  for  96  and  40  acres  of  land,— 136 
acres  of  land,— «t  ^  per  acre.  That  he  paid 
therefor  as  follows,  to  wit:  November  22, 
1882,  925;  $18  for  yearling  steer,  faU  of  1888; 
$100  April  15,  1889,  as  shown  by  Exhibit  No. 
1  (Maxwell's  receipt);  June  17,  1891,  $56; 
April  13th,  $90  (think  it  was  in  1891,  not 
certain  as  to  exact  date);  and  $229  on  Sep- 
tember 17,  1891;  all  aggregating  $518,— ex- 
cept respondent  paid  first  note  off,  which 
respondent  thinks  was  about  $180,  and  pay- 
able in  one  or  two  years  from  its  date,  and 
which  was  paid  before  said  Exhibit  A  was 
executed;  and  the  above  payments  were 
made  on  the  supposed  balance  yet  claimed 
to  be  unpaid  by  said  Maxwell,  and  for  which, 
the  last  payment.  Maxwell's  receipts  are  here 
fiOied,  as  parts  2,  3,  and  4  hereof.  Respondent 
further  says  that  said  Maxwell  delivered  said 
receipts  to  respondent  for  said  payments, 
and  that  req;)ondent  let  him  have  the  cattle 
and  pension  check  referred  to  therein,  and 
that  the  same  was  paid  to  said  Maxwell  on 
said  tract  of  land.  Respondent  further  says 
that,  after  said  Maxwell  had  sold  said  tracts 
to  respondent  as  96  and  40  acres,  said  re- 
spondent discovered  that  instead  of  being  135, 
as  he  had  purchased,  there  was  only  about 
71,  acres,  all,  together  (if  that  amount),  iUr 
stead  of  136  acres,  as  respondent  purchased 
and  gave  his  obligations  for;  and  respondent 
now  avers  that  in  truth  and  fact  he  only  got 
about  71  acres  of  land;  that  said  Maxwell 
pretended  to  sell  to  respondent  land  that  he 
did  not  own;  and  respondent  says  that  he 
had  nearly  paid  for  this  tract  by  payment  of 
his  first  note,  and  that  he  does  not  owe  said 
plaintiff  any  sum  of  money  thereon,  but  that 
he  has  largely  overpaid  therefor,  and  that  he 
is  entitled  to  a  decree  for  this  against  said 
plaintiffs,  and  that  he  is  entitled  to  a  gen- 
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eral  warranty  deed  for  said  tract  of  land 
from  said  plaintiffs.  Respondent  now  here 
denies  every  allegation  of  plaintiffs*  bill  not 
herein  admitted;  denies  that  he  owes  plain- 
tiffs one  cent;  denies  that  the  statemeirt  in 
said  bin  as  to  respondent's  credits  are  cor- 
rect; and  respondent  insists  that  he  Is  en- 
titled to  credit  for  eyery  cent  herein  daimed 
to  be  paid  thereon."  Respondent  prayed  that 
plaintiffs  might  be  compelled  to  sorvey  said 
tract,  and  make  him  a  general  warranty  deed, 
and  a  settlement  might  be  had  of  the  matter, 
and  he  be  decreed  the  amount  due  him,  and 
his  costs.  Defendant  filed  with  his  answer 
four  receipts  for  the  last  four  sums  mentioned 
in  his  answer  as  being  paid  to  Maxwell;  only 
the  last  three  being  questioned  (those  marked 
*%**  *%*'  and  "4,"  for  $56,  $90,  and  $229, 
respectively. 

On  the  26th  day  of  November,  1895,  the 
cause  same  on  to  be  heard  on  the  bill,  and 
exhibits  therewith  filed;  the  answer  of  de- 
fendant, and  replication  thereto;  and  on  the 
depositions  taken  in  the  cause  by  both  plain- 
tiffs and  defendant;  and  upon  tiie  admission 
of  defendant,  made  by  counsel  In  court,  that 
the  quantity  of  land  sold  by  Franklin  Max- 
well, deceased,  to  said  defendant,  is  111 
acres,  as  charged  in  the  bilL  And  the  court 
ascertained  that  there  was  due  from  the  de- 
fendant to  the  administrator  $740.66,  and 
decreed  the  sale  of  the  111  acres  of  land,  if 
the  same  was  not  paid  within  60  days,  and  ap- 
pointed commissioners  to  make  sale  of  the 
same,  and  provided  that,  before  sale  was 
made  under  the  decfee,  plaintiffs  should  ex- 
ecute to  defendant  a  deed  for  the  111  acres, 
and  file  with  the  papers,  duly  acknowledged 
for  record.  From  which  decree  the  defend- 
ant appeals  to  this  court,  and  assigns  the  fol- 
lowing errors:  "(1)  The  court  erred  in  over- 
ruling the  demurrer  to  the  said  bill,  and  re- 
quiring your  petitioner  to  answer,  without 
the  exhibits  referred  to  being  filed  therein. 
(2)  T^e  court  erred  in  not  giving  petitioner 
a  day  to  answer  said  biiL  (3)  The  court  err- 
ed In  not  requiring  the  plaintiffs  to  file  a 
deed  with  their  bill.  (4)  The  court  erred  in 
allowing  the  evidence  for  the  plaintiffs  to  be 
filed,  and  in  considering  the  same,  until  the 
issue  was  properly  made  up  as  required  by 
law,  which  was  not  done.  (5)  The  court  err- 
ed in  refusing  petitioner  credit  for  exhibits 
Nos.  2,  3,  and  4,  filed  with  petitioner's  an- 
swer. (6)  The  court  erred  in  ascertaining 
that  petitioner  was  in  debt  to  the  said  ad- 
ministrator $740.66.  He  should  have  credited 
exhibits  2,  3,  and  4,  which  would  have  left  to 
plaintiffs  $283.18,  for  which  a  decree  might 
have  been  given,  under  the  proof,  if  anything 
was  due.  (7)  The  plaintiff,  in  his  bill, 
charges  that  the  money  sued  for  was  due. 
lour  petitioner,  l^  his  answer,  denies  every 
allegation  of  the  plaintifTs  bill  not  admitted. 
This  allegation  was  not  admitted,  and,  not 
being  supported  by  one  word  of  proof,  it  is 
error  to  find  the  said  debt,  or  any  part  there- 
of, to  be  due.     (6)  The  court  erred  in  not 


decreeing  the  commissioner  should  advertise 
a  description  of  the  land  directed  te  be  sold." 

First  assignment:  "CJourt  erred  in  over- 
ruling demurrer  to  plaintiff's  bill,  and  requir- 
ing defendant  to  answer  without  the  ex- 
hibits referred  to  being  filed.'*  It  Is  contend- 
ed that  the  bill  is  bad  because  Franklin  Max- 
well's hehrs  are  Improper  parties  to  the  suit 
The  suit  Is  brought  by  the  administrator  for 
the  purpose  of  enforcing  the  payment  of  pur- 
chase money  for  a  tract  of  land  sold  to  de- 
fendant by  Intestate,  the  legal  title  to  which 
Is  vested  In  the  hehrs,  who  have  a  community 
of  interest  in  the  matter  with  the  administra- 
tor. They  were  necessary  parties  to  the  suit, 
either  plaintiffs 'or  defendants,  as  a  convey- 
ance was  necessary  to  be  made  by  them  be- 
fore a  sale  could  be  made  to  enforce  the 
payment  of  the  purchase  money.  True,  the 
heirs  might  have  executed  a  deed,  to  be  ten- 
dered with  the  bill  of  the  administrator,  hi 
which  event  the  heirs  would  no  longer  have 
been  necessary  parties  to  the  suit  The  ex- 
hlUts  mentioned  in  the  bill  were  filed  with  it 
The  demurrer  was  properly  overruled. 

Second:  'That  the  court  erred  in  not  glying 
defendant  a  day  to  answer  the  bilL"  It  does 
not  appear  from  the  record  that  defendant  ob- 
jected to  filing  his  answer  because  not  given 
time,  but  the  answer  itself  shows  that  he  ob- 
jected only  to  being  compelled  to  file  his  an- 
swer before  the  plaintiffs  should  file  in  the  pa- 
pers of  the  cause  the  notes,  or  single  bills, 
held  against  him  by  the  administrator.  Wein- 
berg V.  Rempe,  15  W.  Va.  829,  syl.,  point  1. 

The  third  assignment,  that  the  court  erred  In 
not  requiring  plaintiffs  to  file  a  deed  with  their 
bill,  is  disposed  of  with  the  first  assignment 
The  decree  requires  a  deed  to  be  executed  for 
record,  and  filed  hi  the  papers  of  the  cause,  be- 
fore a  sale  shall  be  made  of  the  land. 

Fourth:  "Ck>urt  erred  in  allowing  the  evi- 
dence for  the  plaintiffs  to  be  filed,  and  in  con- 
sidering the  same,  until  the  issue  waa  prop- 
erly made  up  as  required  by  law,  which  was 
not  done."  Section  40,  c.  125,  Code,  pro- 
vides: ''When  a  declaration  or  other  pleading 
alleges  that  any  person  made,  Indorsed,  as- 
signed, or  accepted  any  writing,  no  proof  of 
the  handwriting  of  such  person  shall  be  re- 
quired, unless  the  fact  be  denied  by  an  affi- 
davit with  the  plea  which  puts  It  In  Issue." 
Plaintiffs  contend  that  the  receipts  2,  3,  and 
4,  filed  with  defendant's  answer,  were  not 
sufficiently  pleaded,  under  the  statute  Just 
quoted,  to  compel  an  affidavit  denying  the 
genuineness  of  the  handwriting,  so  it  is  obli- 
gatory on  defendant  to  allege  that  the  re- 
ceipts or  writings  were  made  by  Franklin 
Maxwell,  which  It  is  claimed  he  does  not  do, 
either  in  words  or  effect;  but  defendant  says, 
**Maxwell's  receipts  are  here  filed,  as  parts  2, 
3,  and  4  hereof,"  and  further  says,  "Max- 
well delivered  said  receipts  to  respondent." 
Defendant  alleges  that  they  were  Maxwell's 
receipts,  and  that  said  receipts  were  deliv- 
ered to  respondent  by  Maxwell.  If  this  be 
true,  it  matters  not  who  wrote  them.    Tbey 
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were  adopted  bj  IdlazweQ  as  hia  own,  and 
he  deliy«red  them  to  respondent  as  such,  and 
they  have  all  the  force  and  effect  of  the  mak- 
ing and  delivery;  and  the  allegation  that  they 
were  Maxwell's  receipts,  and  delivered  to  re- 
spondent by  him,  Is  tantamount  to  the  alle- 
gation that  he  made  the  receipts.  He  passed 
them  for  his  own.  And  being  thus  pleaded 
and  exhibited  to  the  conrt,  under  section  40, 
c.  125,  Code,  said  receipts  will  be  regarded  by 
the  court  as  genuine,  without  any  proof  of 
the  handwriting,  unless  the  fact  that  such  re- 
ceipts were  written  by  Franklin  Maxwell  is 
denied  by  affidavit  Robinson  v.  Dix,  18  W. 
Ya.  528,  syL,  point  4.  The  court  erred  in  ad- 
mitting the  depositions  of  plaintiflls  attacking 
the  genuineness  of  said  receipts  Nos.  2,  3,  and 
4;  the  affidavit  required  by  the  statute  not 
having  been  ffied. 

Fifth:  "Court  erred  in  refusing  defendant 
eiedit  for  exhibits  Nos.  2,  3,  and  4,  ffied  with 
his  answer."  This  assignment  is  disposed  of 
with  the  fourth. 

Seventh  assignment:  While  part  of  the 
land  was  bought  as  of  November  22,  1882, 
the  contract  was  made  on  the  11th  day  of 
December,  1880,  at  the  time  of  the  purchase 
of  the  40  acres  by  written  contract  of  that 
date,  including  both  tracts  together;  and  up- 
on this  contract,  and  the  obligation  bearing 
the  same  date,  ffied  as  Bxhibit  A  with  plain- 
tifb'  bffi,  the  suit  is  based,  the  said  obliga- 
tion being  in  the  nature  of  a  demand  note; 
and  suit  thereon  was  not  brought  for  nearly 
five  years  after  the  date  of  the  paper;  so 
that  under  the  contract  the  vendor  had  a 
right  to  bring  his  suit  at  any  time. 

As  to  the  eighth  assignment,  section  la,  a 
182,  Code,  provides  that  the  commissioner  ap- 
pointed by  a  decree  to  sell  shall,  in  his  ad- 
vertisement, state  the  time,  terms,  and  place 
of  sale,  together  with  a  description  of  the 
property  to  be  sold;  and  it  Is  not  necessary 
to  place  such  requirement  In  the  decree.  For 
the  reasons  herein  stated,  said  decree  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  reduce  the  amount 
of  the  decree  by  the  sums  of  $56,  $90,  and 
$229,  represented  by  the  said  three  receipts, 
Nos.  2,  8,  and  4. 

(44  W.  Va.  «7) 
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FaOOBSa— AOTIOH   AGAnrvr   RAILBOAD^PLSAnilfG. 

l.In  an  action  against  a  niflroad  company 
to  recover  damages  for  kffiing  a  horse,  the 
■mumons  may  be  served  upon  a  depot  or  station 
agent  in  the  actual  employment  of  the  com- 
pany, residing  in  the  county  or  township  where- 
in tiie  action  is  bronght;  and  the  return  of  an 
officer  showinir  that  such  process  has  thus  been 
srrved  is  sufficient. 

2.  In  an  action  against  a  railroad  company, 
ft  is  not  necessary  to  aver  in  the  declaration, 
nor  is  it  necessary  to  prove  on  the  trial,  that 
the  defendant  is  a  corporation,  unless  with  the 
olea  there  Is  filed  an  affidavit  denying  that  it 
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is.    The  court  will  ex  officio  take  notice  of  the 
fact 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Mason  county. 

Action  by  Oscar  Douglass  against  the 
Kanawha  &  Michigan  Railway  Company. 
PlaintlfT  had  Judgment  Defendant  appeals. 
Affirmed. 

Geo.  S.  Couch,  for  appellant    John  B.  BeUer  > 
and  Chas.  B.  Hogg,  for  appellee. 

BNaLISH,  P.  Oscar  Douglass,  on  the 
7th  day  of  March,  1894,  brought  a  civil  ac- 
tion for  the  recovery  of  money  due  for  dam- 
ages for  ^  wrong  in  this:  for  the  unlawful 
and  negligent  killing  of  one  horse  belcmging 
to  said  Douglass,  in  which  the  plaintiff  de- 
manded judgment  for  $275  against  the  Kan* 
awha  ft  B£ichigan  Bailway  Company.  The 
return  on  the  summons  is  as  follows:  "Re- 
ceived this  summons  on  the  7th  day  of 
March,  1894,  at  8  o'clock  p.  m.,  and  executed 
the  same  on  the  7th  day  of  March,  1894, 
on  the  within-named  the  Kanawha  ft  Michi- 
gan Railway  Company,  by  delivering  to 
Harry  Asbury,  the  depot  or  station  agent 
for  said  K.  ft  M.  R.  R.  Co.  at  Point  Pleasant, 
Mason  county,  W.  Va.,  a  copy  of  this  sum- 
mons, there  being  no  president,  cashier, 
treasurer,  or  other  chief  officer  of  said  K. 
ft  M.  R.  R.  Co.  in  said  county  upon  whom 
this  summons  could  be  executed.  Said  Har- 
ry Asbury,  the  person  upon  •  •  •  this 
summons  was  executed,  resides  in  Mason 
county,  W.  Va.,  and  said  service  being  made 
in  said  Mason  county,  W.  Va.,  and  the  said 
Asbury  being  in  the  active  employ  of  said 
company  at  the  time  of  said  service  of  this 
summons  upon  him.  Wm.  Foglesong,  Const.'* 
Was  this  return  sufficient?  It  is  contended 
by  counsel  for  the  plaintiff  in  error  that  it 
was  not  This  court  has  held  in  several 
Instances  that  the  statutory  requirements 
must  be  strictly  followed  in  order  that  a 
return  may  constitute  legal  evidence  of 
service  upon  the  defendant  In  the  case  of 
Midklff  V.  Lusher.  27  W.  Va.  439,  this  court 
held  that  '*the  return  of  a  sheriff  on  process 
is  fatally  defective  when  such  return  is  that 
he  executed  the  same  on  Lewis  Lusher  by 
leaving  a  copy  of  the  within  with  Betty 
Lusher,  daughter  of  Lewis  Lusher,  she  be- 
ing a  white  woman  over  the  age  of  16 
years."  This  return  was  held  to  be  defect- 
ive, because  it  did  not  comply  with  the 
statute  in  the  following  particulars:  "First, 
It  did  not  state  that  the  person  on  whom  the 
process  was  served  was  a  member  of  the 
family  of  Lewis  Lusher;  second,  it  did  not 
show  it  was  served  at  the  usual  place  of 
abode  of  said  Lusher,  he  not  being  then  and 
there  found;  and,  third,  because  It  did  not 
state  that,  when  the  officer  delivered  the 
copy  to  her,  he  gave  her  information  of  its 
purport'*  Also,  in  the  case  of  Lewis  v.  Bot 
kin,  4  W.  Va.  533,  it  was  held  that  "a  re 
turn  stating  that  service  was  made  by  por^ 
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ing  an  offloe  copy  at  the  front  door  ot  each 
of  their  dwelling  houses  was  defective— First, 
because  it  did  not  appear  that  he  left  a  copy 
posted  at  the, front  door  as  the  statute  pre- 
scribed; second,  because  it  did  not  appear 
th&t  it  was  at  the  usual  place  of  abode  of 
the  defendants,  as  is  also  prescribed  by  the 
fftatute."  These  rulings  show  that,  in  order 
that  a  return  made  under  the  statute  should 
not  be  regarded  as  defectiye,  the  statute 
must  be  strictly  pursued.  The  case  of  Rail- 
road Co.  V.  Ryan,  31  W.  Va.  364,  6  S.  B.  924, 
was  ah  action  brought  before  a  justice  of 
the  peace  against  the  Kansas  &  Ohio  Rail- 
road Company,  and  the  returns  showed  that 
it  was  served  upon  an  attorney  in  fact  ap- 
pointed to  accept  service  of  process  for  said 
railroad;  but,  as  the  return  failed  to  show 
that  it  was  served  on  the  attorney  in  fact  in 
the  county  of  his  residence,  It  was  held  to 
be  insufficient  and  invalid. 

Was  the  service  in  the  csjse  at  bar  suffi- 
cient? If  we  were  confined  to  either  section 
34  of  chapter  50  of  the  Code,  or  section  7  of 
chapter  124,  I  would  say  that  the  return 
was  not  sufficient,  as  it  does  not  conform  to 
the  requirements  of  either  of  these  sections 
where  process  is  served  upon  a  depot  or  sta- 
tion agent;  but  it  Is  perceived  that  section 
84  of  chapter  50  of  the  Code  commences  by 
saying,  "Unless  otherwise  specially  provid- 
ed, such  process  or  order  and  any  notice 
agpainst  the  corporation  may  be  served," 
etc.,  proceeding  to  state  how  it  may  be  serv- 
ed. Now,  is  it  otherwise  specially  provided? 
By  reference  to  section  18  of  chapter  52  we 
find  it  provided  that  'in  any  action  against 
a  corporation,  if  it  be  in  the  circuit  court, 
process  shall  be  issued  as  provided  in  chap- 
ter 124  of  this  act,  or  if  the  action  be  before 
a  Justice  process  shall  be  issued  as  provided 
in  chapter  60  of  this  act"  And  section  20 
reads  as  follows:  "Provided,  that  when  any 
suit  is  brought  against  a  railroad  company 
under  the  two  preceding  sections,  the  agent 
on  whom  process  may  be  served  shall  be 
coDstrued  to  include  a  depot  or  station 
agent,  in  the  employment  of  the  company 
residing  in  the  county  or  township  wherein 
the  action  Is  brought"  Upon  the  question, 
then,  as  to  the  return  on  the  process  In 
the  case  under  consideration,  which  has 
been  quoted  above,  no  room  is  left  for  con- 
struction, and  we  hold  said  return  is  suffi- 
cient 

Counsel  for  the  plalntiif  in  error,  in  their 
brief,  suggest  that  it  Is  nowhere  alleged  In 
the  pleadings  that  it  is  a  corporation,  and  it 
is  not  claimed  there  was  any  evidence  of 
this  fact.  Was  it  necessary  to  allege  that 
it  was  a  corporation?  This  question  was 
before  the  court  of  appeals  of  Virginia  in 
the  case  of  Baltimore  &  O.  R,  Co.  v.  Sher- 
man's Adm'x,  30  Grat  602,  and  it  was  there 
held  that  "in  an  action  against  a  railroad 
company  it  is  not  necessary  to  aver  in  the 
declaration,  nor  is  it  necessary  to  prove  on 


the  trial,  that  the  defendant  la  a  corpora- 
tion, unless  with  the  plea  there  is  filed  an 
affidavit  denying  that  it  is.  The  court  will 
ex  officio  take  notice  of  the  fact"  And  so 
we  hold.  For  thes''  reasons,  the  Judgment 
complained  of  is  affirmed,  with  costs*  etc 


(44  W.  Va.  270) 
PBOK  T.  OHAMBBBS. 
(Supreme  Court  of  Appeals  of  West  Vlrgiiiia. 
Dec  U,  1897.) 

FbOOB88->RBTURIT    OV    SbRVIOB— CONCLUSrVBKBSa 

—Judicial  SaziB— Biobts  of  Pubobasbx. 

1.  Where  the  original  pn>oe88  to  commence  a 
suit  18  returned  not  executed,  it  may  be  served 
by  any  credible  person,  and  the  return  of  such 
person,  verified  by  his  affldavit,  shall  be  evi- 
dence of  the  manner  and  time  of  service;  bat  a 
person,  in  order  to  be  competent  to  serve  and 
return  such  process,  must  be  a  credible  person. 

2.  Such  return  made  by  a  private  person  is 
not  conclusive,  and  may  be  shown  to  be  false 
by  direct  attack,  and  the  facts  therein  stated 
may  be  controverted  by  evidence. 

8.  A  purchaser  at  a  judicial  sale  is  not  pro- 
tected by  section  8,  c  lii'A  Code,  when  liie  rec- 
ord of  the  suit  shows  that  necessary  parties  In- 
terested in  the  property  sold  were  not  before 
the  court  when  said  sale  was  ordered  and  con- 
firmed. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Logan  coanty; 
Doolittle,  Judge. 

Suit  by  J.  A.  Peck  against  A.  C.  Chambers, 
L.  D.  Chambers,  and  R.  N.  French  to  set 
aside  a  deed.  Decree  for  plalntifiT.  From  a 
refusal  to  set  aside  the  decree,  French  ap- 
peals.    Reversed. 

Samuel  L.  Williams,  for  app^ant  Vin- 
son &  Thompson,  for  appellees. 

ENGLISH,  P.  On  the  6th  day  of  October, 
1885,  L.  D.  Chambers,  as  commissioner  of 
school  lands  for  Logan  county,  offeree!  for 
sale  at  public  auction,  in  pursuance  of  a 
decree  of  the  circuit  court  of  Logan  county, 
three  tracts  of  waste  and  unappropriated 
lands  on  Rum  creek,  in  said  county,  one  con- 
taining 661  acres,  one  of  1,216%  acres,  and 
the  other  440  acres,  at  which  sale  one  ▲.  C. 
Chambers  became  the  purchaser  thereof  at 
$100,  $85,  and  $125,  respectively,  which  sales 
were  reported  by  said  commissioner  to  said 
circuit  court,  and  confirmed  at  the  October 
term,  1886.  One-third  of  the  purchase  mon- 
ey was  paid  in  cash,  and  for  the  residue 
three  notes  were  executed  by  said  purchaser, 
with  J.  A.  Peck  and  L.  £>.  Chambers,  Jr.. 
as  sureties.  The  money  with  which  to  make 
the  cash  payment  was  furnished  by  said 
Peck  to  A.  C.  Chambers,  who,  in  considera- 
tion of  said  sum  and  ^55  to  be  paid  by  said 
Peck  on  the  purchase  money,  sold  one  nndl- 
vlded  half  of  said  lands  to  said  Peck.  On 
November  27,  1886,  and  before  said  deferred 
installments  were  paid,  said  A.  C.  Chambers 
conveyed  by  deed  to  R.  N.  French  all  of  his 
Interest  in  said  three  tracts  for  a  certain  sum 
in  cash  and  the  assumption  l^  French  of  tb* 
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unpaid  purchase  money.  J.  A.  Peck  paid 
Bald  sum  of  $55  on  the  purchase  money,  and^ 
aa  security  for  aald  Chambers,  paid  the  resi- 
due of  the  purchase  money.  At  September 
rules,  1887,  said  Peck  filed  his  bill  In  equity 
against  A.  G.  Chambers,  L.  D.  Chambers, 
commissioner  of  school  lands,  and  R.  N. 
French,  alleging*  these  facts,  and  claiming 
that  the  sale  from  A  0.  Chambers  to  R.  N. 
French  was  void,  and  also  claiming  a  Hen 
on  the  Interest  so  conveyed  to  said  French 
for  the  sum  of  money  he  was  caused  to  pay 
for  said  A.  O.  Chambers  as  his  surety,  and 
praying  that  said  deed  to  R.  N.  French  be 
declared  void  and  set  aside,  and  that  the 
interest  In  said  tracts  of  land  might  be  sold 
to  reimburse  the  sum  he  paid  thereon  as 
surety,  etc.  The  summons  to  answer  said 
bill  was  served  by  the  sheriff  of  Logan  coun- 
ty on  A  C.  Chambers  and  L.  D.  Chambers, 
commissioner,  etc.,  and  there  was  a  return 
of  service  of  said  summons  on  petitioner, 
purporting  to  have  been  made  and  verified 
by  a  private  person,  and  not  by  an  officer. 
Neither  of  said  defendants  appeared  to  said 
bill,  and  the  cause  was  heard  on  the  bill 
taken  for  confessed,  and  a  decree  was  ren- 
dered on  the  4th  of  October,  1887,  granting 
the  relief  prayed  for,  vacating  the  sale  and 
deed  to  said  French  for  the  one-half  of  said 
land,  and  giving  the  plaintiff  a  lien  thereon 
for  $173,  decreeing  a  sale  of  said  Interest 
and  requiring  L.  D.  Chambers  to  convey  said 
land  to  A  C.  Chambers  and  J.  A.  Peck. 
Pursuant  to  this  decree  said  half  interest 
was  sold  by  a  special  commissioner,  and 
purchased  by  said  Peck  for  $418.44,  which 
sale  was  confirmed  by  a  decree  entered  on 
the  2d  day  of  April,  188&  On  July  20,  1801, 
said  defendants  filed  in  open  court  their  lolnt 
and  several  notice  of  motion,  with  proof  of 
service,  to  vacate  and  set  aside  the  decree 
aforesaid  rendered  on  the  bill  taken  for  con- 
fessed, for  certain  errors  therein  pointed  out; 
and  on  July  29,  1891,  said  decree  was  set 
aside,  vacated,  and  annulled,  and  the  cause 
reinstated  on  the  docket  for  further  proceed- 
ings. On  August  1,  1891,  said  French  filed 
his  answer  and  cross  bill,  In  which,  after 
denying  some  of  the  allegations  of  the  bUI, 
he  alleged  that  his  purchase  of  one-half  In- 
terest in  said  three  tracts  was  for  a  valuable 
oonslderation,  and  in  good  faith,  and  denied 
that  the  plaintiff  had  any  lien  by  reason  of 
having  paid  a  part  of.  the  purchase  money 
to  the  state  on  account  of  his  suretyship 
for  the  purchaser.  He  also  denied  that  the 
•summons  to  answer  the  bill  of  the  plaintiff 
had  been  served  upon  him  by  the  private 
person  who  made  a  return  of  service  thereof, 
and  verified  the  same,  or  by  any  other  per- 
son, and  averred  that  he  had  no  notice  or 
knowledge  whatever  of  the  institution  and 
pendency  of  said  suit  till  long  after  the  de- 
cree .and  sale,  and  as  soon  as  he  learned  of 
such  suit  he  promptly  engaged  counsel  to 
take  the  necessary  legal  steps  to  place  him  in 
statu  quo.    Depositions  were  taken  tending 


to  sh&w  that  said  mmmoas  was  never  served 
upon  French,  and  that  he  was  a  nonresi- 
dent of  the  state  at  the  time  said  person 
stated  In  his  return  he  had  served  it  upon 
said  French,  and  that  he  had  no  notice  or 
knowledge  of  the  pendency  of  said  suit; 
and  also  that  said  French's  purchase  of  one- 
half  of  aald  land  was  for  a  valuable  con- 
sideration, and  in  good  faith.  The  cause 
was  heatrd,  and  the  court  decreed  that  the 
return  of  service  of  the  summons  on  French, 
made  and  verified  by  a  private  person,  under 
the  statute,  was  conclusive  on  said  French, 
and  could  not  be  Impeached  or  deaiied,  and 
refused  to  set  aside  the  sale  of  the  one-half 
of  said  Interest  to  the  plaintiff.  Peck,  by 
said  special  commissioner  under  the  decree, 
holding  that  such  sale  was  protected  under 
section  8,  c  182,  Code,  notwithstanding  the 
plaintiff  himself  was  the  purchaser.  The  fore- 
going statement  of  facts  is,  In  substance,  taken 
from  the  petition  of  the  appellant,  and  is  adopt- 
ed for  the  reason  that  it  is  thought  to  be  con- 
cise, fair,  and  accurate  in  its  details;  and  from 
said  last-named  decree  French  obtained  this 
appeal. 

The  first  erroi  assigned  and  relied  upon  by 
the  appellant  Is  that  **the  court  erred  in  hold- 
ing that  the  return  of  service  by  a  private 
person  is  conclusive,  and  cannot  be  Impeadi- 
ed,  and  in  not  holding  that  the  return  of  serv- 
ice of  the  summons  on  petitioner  in  this  case 
was  whoUy  false  and  untrue,  and  decreeing 
ajccordlngly."  Was  this  error,  under  the  cir- 
cumstances of  this  case?  Section  2,  c.  124, 
Code;  provides  that  **proce8S  to  commence 
suits.  Including  writs  of  scire  facias,  manda- 
mus, quo  warranto,  certiorari,  prohibition  and 
the  alias  or  other  process,  where  the  oHglnal 
is  returned  not  executed,  may  also  be  served 
by  any  credible  perscm,  and  the  return  of 
such  person  verified  by  his  affidavit  shall  be 
evidence  of  the  manner  and  time  of  service." 
In  the  case  we  are  considering  the  attack 
upon  the  return  was  not  collateral,  but  direct, 
and,  in  order  to  overthrow  the  return,  the 
authorities  say  tue  burden  of  proof  is  on  the 
attaddng  party.  Alderson,  In  his  valuable 
work  on  Judicial  Writs  and  Process  (page 
582,  S  197),  says:  ''Whenever  it  Is  proper 
and  permissible  to  contradict  and  assail  a 
return,  the  evidence,  to  prevail  over  it,  must 
be  dear,  positive,  and  conclusive.  On  him 
who  would  Impeach  and  deny  a  return  is 
the  burden  of  proof."  The  same  author,  on 
page  569,  says:  *'In  considering  the  conclu- 
siveness of  a  return,  it  is  to  be  remembered 
that  the  return  is  a  part  of  the  record  of  the 
cause,  and  hence  imports  absolute  verity,  and 
is  conclusive  upon  the  parties  until  set  aside 
by  some  direct  proceeding  for  that  purpose.** 
''Though  the  return  be  false,  the  parties  can^ 
not*  dlH>ute  or  Impeach  it  collaterally.  It  li 
conclusive  evidence  of  ail  the  facts  which 
are  in  the  scope  of  the  officer's  duty  in  ex- 
ecuting the  process,  and  beyond  collateral 
attack."  "As  a  general  rule,  in  the  absence 
of  fraud  or  mistake,  it  certainly  caonot  be 
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maintained  that  the  retam  of  the  sheriff  can 
be  raried  or  contradicted  by  parol  testimony 
tn  a  collateral  proceeding.  Such  are  the 
views  generally  expressed  and  accepted, 
which  for  the  most  part  concern  the  process 
of  execution.  Bnt  the  collateral  attack  of  a 
retom  by  a  party  to  the  litigation  involves 
the  right  of  a  defendant,  when  it  is  sought  to 
enforce  Judgment  against  him,  to  deny  the 
recital  in  the  return  that  he  was  duly  served 
witii  summons.  This  question  has  received 
extensive  consideration  in  a  previous  chapter, 
and  we  are  confirmed  In  the  opinion  there 
expressed,  that,  whether  the  Judgment  be 
domestic  of  foreign,  no  redtal  in  the  record 
as  to  service  of  summons  should  preclude  its 
truth  being  questioned  and  determined,  even 
in  a  collateral  proceeding.  As  to  this  mat- 
ter, the  law  has  been  progressive,  rejecting 
the  harsh  rule  that  demanded  the  prevalence 
of  principles  of  pubhc  policy  over  those  of 
natural  Justice.  •  •  •  The  rule  which  pre- 
cludes one  from  asserting  his  rights  and  pro- 
tecting his  person  and  property,  under  any 
circumstances,  .because  an  officer,  through 
ignorance,  carelessness,  or  fraud,  certifies  to 
a  falsity,  will  In  time  yield  to  one  which  will 
be  founded  more  on  principles  of  right  than 
on  the  dictates  of  public  policy.  The  doctrine 
of  absolute  verity  of  Judicial  records  has  been 
carried  to  the  threshold  of  sacredness,  and 
to  the  sacrifice  of  that  which  is  Just  and 
equitable.  But,  by  motion  or  other  direct 
proceeding  for  the  purpose,  the  return  Is  not 
In  America  conclusive  between  the  parties 
to  the  litigation.  The  rule  of  l^e  English 
common  law  is  that,  as  between  the  litigants 
and  their  privies,  a  sherifiTs  return  Is  con- 
clusive, and  the  truth  of  the  facts  therein 
stated  will  not  be  determined  on  motion  or 
otherwise;  that  the  only  remedy  of  the  in- 
jured party  is  by  an  action  for  false  return. 
But  there  is  reason  for  modifying  the  English 
rule  in  America,  and  adapting  it  to  the 
changed  condition  of  the  law.  In  England 
the  sheriff  was  the  only  officer  who  could 
serve  process,  which  was  authorizes^  to  be 
personal  only,  while  in  America  disinter- 
ested persons  may  serve  writs,  and  person- 
al service  is  not  always  required."  In  the 
case  of  Stewart  v.  Stewart.  27  W.  Va.  167, 
this  court  held  (tenth  point  of  syllabus)  that, 
"where  the  sheriff  has  returned  the  pro- 
cess served  upon  the  defendants,  and  the 
court  has  ordered  the  bill  taken  for  confess- 
ed as  to  them,  and  final  decree  has  been  en- 
tered in  the  cause,  one  of  such  defendants 
will  not  be  permitted  to  contradict  the  re- 
turn of  the  sheriff  to  such  summons,  and 
show  that  the  process  was  not  served  on  him 
in  this  state,  but  in  another  state."  In  that 
case  the  process  was  served  by  the  sheriff, 
and  the  court  in  its  opinion  quotes  from 
Comyn's  Dig.  tit  "Return,  G,"  *The  reason 
assigned  for  not  admitting  an  averment 
against  the  return  of  a  sheriff  is  that  he  is 
a  sworn  officer,  to  whom  the  law  gives  cred- 
it,** and  says,  "We  see  no  reason  for  depart- 


ing from  the  rule  of  the  common  law."    In 
the  case  we  are  considering  the  process  does 
not  purport  to  have  been  served  by  the  sher- 
iff or  any  other  officer,  but  by  a  private  indi- 
vidual.   This  could  only  be  done  under  the 
statute  (section  2,  c.  124,  Ck>de),  providing 
that    "process    to    commence    suits,'*    etc^ 
''where  the  <H4ginal  is  returned  not  executed, 
may  also  be  served  by  any  credible  person/* 
Now,  it  must  be  presumed  that  the  legisla- 
ture meant  something  when  it  used  the  word 
"credible**;    it  surely  thereby  designated  a 
class  of  persons  who  might  serve  process. 
Bouvier  in  his  Dictionary  defines  "credible 
witness*'  as  "one  who,  being  competent  to 
give  evidence,  is  worthy  of  bdieT*;  and  Web- 
ster  defines    a    "credible**    person    as    one 
"worthy  of  belief.*'     In  order,   then,   that  a 
person  irtiould  be  competent  to  serve  pro- 
cess under  the  statute,  he  must  be  a  per- 
son worthy  of  belief.     It  clearly  was  not 
intended  that  every  person  should  be  com- 
petent to  serve  process,  for,  if  it  had  been, 
the  distinguishing  Word  "credible"  would  not 
have  been  used;   and,  again,  the  reason  for 
using  this  word  appears  from  what  follows, 
for  the  statute  adds,  "And  the  return  of  such 
person,  verified  by  his  affidavit,  shall  be  evi- 
dence of  the  time  and  manner  of  senrloe.'* 
In  order  that  it  should  constitute  such  eTl- 
dence,  the  person  must  be  credible,  and  it  Is 
highly  Important  that  the  person  exercising 
such  an  important  duty  should  be  entitled  to 
credit    If  the  return  of  process  by  persons 
unworthy  of  credit  is  to  be  held  conclnslTe 
and  unassailable,  the  property  and  rights  of 
individuals  would  be  no  longer  safe.    A.  false 
return  may  be  made,  and  instead  of  the  sher- 
iff's bond,  which  may  be  resorted  to   'w^here 
a  sheriff  makes  a  false  return,  the  defendant 
would  be  left  to  his  suit  against  a  man  fre- 
quently who  is  bankrupt  in  morals  as  well 
as  estate.    The  evidence  in  this  case  not  only 
shows  that  the  person  who  claims  to  have 
executed  this  process  upon  the  defendant 
French  was  not  such  a  person  as  was  com- 
petent to  serve  such  process  and  make  snch 
return,  but  that,  in  fact,  the  return  was  false. 
and  the  process   was  never   served.      The 
court,  therefore,  had  no  Jurisdiction  to  ren- 
der the  decree  it  did,  directing  the  sale  of 
the  interest  of  said  French  in  said  lands. 
The  court,  not  having  the  proper  parties 
convenient,  could  not  decree  a  sale  of  said 
lands  by  piecemeal,  and  could  not  decree 
that  the  deed  from  A.  G.  Chambers  to  French 
was  made  for  the  purpose  of  defrauding  the 
plaintiff,  and  was  therefore  null  and   Toid, 
when  there  was  no  allegation  of  fraud  in  the 
plaintiffs  bill. 

The  second  assignment  of  error  claims  that 
the  court  erred  in  refusing  to  vacate  and  an- 
nul the  sale  of  an  undivided  half  of  said 
land,  made  by  a  special  conmilssioner  to  the 
plaintiff.  Peck,  under  the  decree,  and  iq  hold- 
ing that  such  sale  was  protected  by  section 
8  of  chapter  132,  and  in  confirming  and  aiH 
proving  said  sale.    This  court  in  the  case  ol 
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Underwood  t.  Pack,  28  W.  Ya.  704,  held  that 
"a  purchaaer  at  a  Judicial  sale  la  not  pro- 
tected by  section  8  of  chapter  132  of  the 
Code,  when  the  record  of  the  suit  shows  that 
necessary  parties  Interested  In  the  property 
sold,  haying  liens  thereon,  were  not  before 
the  court  when  said  sale  was  ordered  and 
confirmed/'  In  the  case  of  Oapehart  y. 
Dowery,  10  W.  Ya.  180,  it  was  held  that, 
"where  a  sale  of  property  Is  made  under  an 
order  of  sale  in  an  attachment  suit,  in  a  case 
where  the  parties  interested  in  the  property 
are  before  the  court,  and  the  sale  Is  confirm- 
ed, and  the  order  of  sale,  the  sale  Itself,  and 
the  order  confirming  the  sale  are  free  from 
fraud,  under  section  8  of  chapter  132  of  the 
Code,  the  title  of  the  purchaser  at  such  sale 
is  not  affected  by  the  reyersal  or  setting 
aside  of  the  order  under  which  the  sale  Is 
made."  The  court  in  its  opinion  said:  "Of 
course,  it  must  be  understood  that  such  sale 
Is  in  a  case  where  the  parties  interested  in 
the  property  are  before  the  court,  and  the 
decree  of  sale,  the  sale  itself,  and  the  con- 
firmation of  the  sale  are  free  from  fraud. 
There  is  no  doubt  that  a  purchaser  could  get 
no  title  and  would  not  be  protected  by  said 
section  8  if  the  owner  of  the  property  was 
not  before  the  court  It  is  also  dear  that 
the  purchaser  could  not  be  protected  under 
said  section  if  parties  who  the  record  shows 
were  necessary,  being  Interested  in  such 
property  by  haying  liens  thereon,  were  not 
before  the  court.  If  those  whom  it  was  nec- 
essary to  make  formal  defendants  to  the  suit 
were  not  parties,  either  formally  or  inform- 
ally, and  were  not  before  the  court,  the  pur- 
chaser >70uld  not  be  protected  In  his  pur- 
chase, under  said  section  8  of  chapter  182." 
It  being  clear  that  in  the  case  at  bar  the  de- 
fendant French  was  not  before  the  court  at 
the  time  the  sale  of  said  land  was  directed, 
or  when  it  was  confirmed,  the  purchaser  at 
the  sale  made  under  said  decree  was  not  pro- 
tected, under  section  8  of  chapter  132  of  the 
Code,  and  the  circuit  court  erred  in  holding 
that  he  was  thus  protected.  For  these  rea- 
Bons  the  decree  complained  of  must  be  re- 
versed, and  the  cause  remanded,  with  costs^ 

(44  W.  Va.  47) 

SCHAMP  y.  SECURITY  SAYINGS  ft  LOAN 

ASS'N. 
(Supreme  Court  of  Appeals  of  West  Yfarginia. 

Noy.  20,  1807.) 

Makbiid  Woman— Craroi  on  Sbparatb  BsTAm 

— Bdrdbn  ot  Proof— SpBOiriOATiOH 

OF  PURPOSB. 

1.  Under  section  12,  c.  66,  Code,  1801,  to  sus- 
tain a  charge  on  the  separate  estate  or  a  mar- 
ried woman,  when  contested,  it  must  appear 
that  the  debt  is  yalid  under  that  section.  The 
creditor  must  show  this. 

2.  Where  it  appears  that  money  is  borrowed 
for  the  purposes  specified  in  the  second  clause 
of  section  12,  c  66,  Code,  1881,  the  instrument 
charging  a  married  woman's  separate  estate 
must  specify  the  purpose  of  the  loan* 

Dent,  J.,  dissenting. 
(Syllabus  bj  the  Court) 


Appeal  from  circuit  court,  Wetzel  county; 
Thomaa  P.  Jacobs,  Judge. 

Bill  by  Elizabeth  Schamp  against  the  Se- 
curity Savings  &  Loan  Company  to  cancel  a 
deed.  From  a  decree  for  plaintiff,  the  de- 
fendant appeals.    Affirmed 

W.  McG.  Hall,  for  appellant  Basil  T. 
Bowers,  for  appellee. 

BRANNON,  J.  By  deed  dated  27th  April, 
1892,  Elizabeth  Y.  Schamp  and  her  husband 
conveyed  to  Charies  W.  Barrlck,  trustee, 
a  tract  of  land,  by  deed  of  trust,  to  secure 
the  Security  Savings  &  Loan  Association 
a  loan  of  money,  and  later  Mrs.  Schamp 
brought  a  chancery  suit  to  cancel  the  deed, 
and  obtained  a  decree  canceling  it,  and  the 
association  appealed.  The  claim  of  Mrs. 
Schamp  for  relief  is  based  on  the  contention 
that  the  deed  of  trust  is  yoid,  because,  as 
she  was  a  married  woman,  it  was  contrary 
to  section  12  c.  66,  Code  1891.  That  section 
provides  that  ''a  married  woman  may 
charge  her  separate  property  and  estate, 
real  and  personal,  and  the  rents,  issues, 
profits  and  increase  thereof  with  the  pay- 
ment of  her  debts,  in  the  following  cases, 
in  the  following  manner,  and  to  the  follow- 
ing extent,  and  not  otherwise:  First  A 
debt  created  in  the  purchase  of  real  or  per- 
sonal property  to  be  h^d  as  her  separate 
property  and  estate.  Second.  A  debt  creat- 
ed for  buildings  and  other  improvements 
erected  and  made  on  her  separate  real  prop- 
erty, and  for  money  borrowed  by  her  for 
the  payment  of  the  purchase  money  of  such 
real  properly,  or  for  the  payment  of  such 
buildings  and  improvements  thereon.  But 
every  such  charge  must  be  evidenced  by  a 
writing  duly  executed  and  acknowledged  by 
her  and  duly  recorded  in  the  proper  clerk's 
office,  stating  the  amount  of  the  debt  and 
for  what  It  was  created.  Third.  A  debt  cre- 
ated for  the  wages  of  a  laborer  or  domestic 
for  work  or  service  done  or  performed  for 
her.  Fourth.  A  debt  created  by  her  in  car 
rying  on  any  trade  or  business,  as  provide<^ 
for  in  the  next  section.  •  •  •  Fifth. 
A  debt  created  by  her  for  the  necessaries  of 
life  for  herself  and  her  children.*'  The  con- 
struction of  this  statute,  as  I  see  it,  i«  that 
a  married  woman  is  totally  prohibited  from 
charging  her  estate  with  any  debt  except  Id 
the  cases  specified  in  the  statute.  Those 
cases  are  exceptions  out  of  the  disability 
created  for  her  by  the  statute.  For  you  will 
observe  that  the  statute  says  tha;t  she  may 
charge  her  estate  'in  the  following  cases 
in  the  following  manner,  and  to  the  follow 
Ing  exteot,  and  not  otherwise."  It  specifies 
the  cases.  It  specifies  for  some  cases  a 
manner  of  charging,  and  by  the  use  of  the 
words,  and  not  otherwise,  it  prohibits  any 
other  charges  than  those  made  valid  by  it 
self.  I  repeat  that  it  disables  her  with  cer- 
tain exceptions,  and  he  who  would  charge 
her  estate  with  a  debt  must  bring  himseir 
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within  thoee  exceptions;  and.  If  the  charge 
to  to  be  rastalned  l^  tiie  second  clause,  it 
mtist  be  shown  to  come  nnder  it  by  the  in- 
strument making  the  charge,  and  it  alone. 
The  deed  of  thist  in  this  case  says  that  the 
debt  created  by  Mrs.  Schamp  was  a  loan.  The 
defendant's  answer  soys  that  at  the  time 
of  the  loan  Mrs.  Schamip  lnf<Hrmed  the  de- 
fendant that  the  money  was  to  be  used  in 
paying  a  $500  deed  of  trust  existing  on  the 
land,  and  for  improving  the  farm.  Thus  the 
answer  shows  that  part  of  the  money  was  to 
go  to  a  purpose  for  which  she  could  not  bor- 
row, because  the  statute  does  not  authorize 
her  to  borrow  to  remove  a  pre-existing  lien, 
except  for  purchase  money,  and  it  is  not 
shown  to  be  for  purchase  money.  There  are 
only  two  borrowings  valid  by  the  statute; 
that  is,  to  pay  purchase  money  for  realty  or 
for  buildings  and  improvements.  And,  as  to 
the  use  of  the  money  for  improvements,  that 
very  fact  demanded  that  the  deed  of  trust 
should  declare  that  the  money  was  to  be  ased 
for  Improvements,  and  it  does  not.  I  say  the 
answer  admits  notice  to  the  company  that 
the  money  was  to  be  used  for  improvements, 
and  it  relies  upon  that  fact,  and  that  fact 
alone  requires  its  statement  of  such  purpose 
in  the  deed;  the  answer  thus  stating  a  use 
for  part  of  the  money  for  which  it  could  not 
be  borrowed,  and  as  to  the  other  a  use  that 
must  be  specified  in  the  deed.  While  in  the 
case  of  a  valid  loan  the  leaner  need  not  see 
that  the  married  woman  applies  the  money  to 
the  proper  uses,  still,  if  he  knows  of  an  im- 
proper use,  he  violates  the  statute.  By  im- 
proper use  I  mean  a  loan  not  recognized  by 
the  statute;  and,  surely,  where  the  leaner 
knows  the  money  is  to  be  used  for  paying 
purchase  money,  for  realty,  or  for  payment 
of  buildings  and  improvements,  he  must  put 
that  purpose  in  the  deed  of  trust.  It  cannot 
be  said  that  this  loan  is  valid  1:>ecause  used 
in  acquiring  personal  estate.  A  debt  may 
be  created  in  the  very  act  of  acquiring  per- 
sonal or  real  estate,  but  there  can  be  no  bor- 
rowing for  the  purpose  of  acquiring  person- 
alty, or  to  pay  a  debt  existing  for  Its  prior  pur- 
chase, for  the  power  to  borrow  is  limited  to 
the  purposes  of  paying  purchase  money  on 
realty  or  for  improvements  on  it  No  other 
borrowing  is  legitimate  under  the  statute. 
This  was  purely  a  loan.  The  law  can  look 
at  It  in  no  other  light  It  was  not  to  pay 
for  Steele.  It  could  not  be,  for  the  answer 
end  other  papers  show  that  the  purchase  of 
the  stock  had  been  made  before,  and  there 
can  be  no  loan  to  pay  a  pre-existing  debt  for 
purchase  money  of  personaltyt  nor.  Indeed, 
to  purchase  it.  I  cannot  agree  with  the  view 
of  Judge  Dent  that  only  pre-existing  debts,  and 
not  fresh  loans,  come  under  the  ban  of  this 
statute.  He  suggests  the  only  ground  to 
sustain  this  deed,  bat  I  respectfully  say  that 
It  is  not  tenable.  This  statute  was  made  to 
defend  a  married  woman's  separate  properly 
against  her  own  improvidence,  want  of  busi- 
ness capacity,  and  importunity  and  duress  by 


her  husband.  And  we  all  know  that  there  is 
more  danger  of  loss  of  a  married  woman's 
estate  from  new  loans  than  from  old  debts. 
She  is  not  very  likely  to  charge  her  property 
with  previous  debts,  but  we  all  know  hov 
likely  she  is  to  do  so  under  the  stress  iu)d 
pinch  of  present  need  of  herself  or  her  lius- 
band.  There  was  really  much  mors  need 
to  defend  her  against  poverty  and  ruin  from 
loss  (tf  her  separate  estate,  from  new  loans, 
than  from  antecedent  debts;  and,  if  the  stat- 
ute to  gi^en  the  construction  that  it  i^ies 
only  to  sudi  prior  d^ts  and  not  to  new  loans, 
it  emasculates  It  of  its  strength,  and  defeats 
Its  plain  purpose.    Decree  affirmed. 

DSSNT,  J.    I  dissent  from  the  condusion 
reached  in  this  case  for  the  following  rea- 
sons:   Eaizabeth  V.  Schamp  filed  her  hill  la 
chancery  against  Charles  W.  Barrick  et  aL, 
in  the  circuit  court  of  Wetzel  county,  for  the 
puarpose  of  having  declared  null  and  void  a 
cfertaln  deed  of  trust,  duly  executed*  acknowl- 
edged, and  recorded  by  herself  and  husband, 
conveying  a:  tract  of  114  acres  of  land,  her 
separate  property,  in  trust  to  secure  to  tlie 
Security  Savings  &  Loan  Association  of  Min- 
neapolis, ^Onn.,  the  sum  of  $1,000  loaned  to 
the  plaintiff  on  10  shares  of  stock  taken  bjr 
her  in  the  association.    There  is  no  allega- 
tion hi  the  bill  that  she  did  not  rec^ve  the 
money.    On  the  contrary.  It  to  admitted,  botii 
in  the  deed  and  in  the  bill;    nor  to  there  any 
allegation  as  to  what  use  it  was  put^  if  any. 
The  plaintiff  relies  for  relief  solely  on  the 
grounds  that  the  deed  of  trust  does  not  com- 
ply with  the  provisions  of  section  12  of  chap- 
ter 66  of  the  Acts  of  1801,  in  that  it  fails  to 
set  out  for  what  the  debt  was  created;  mean- 
ing thereby  for  what  purpose  the  money  was 
expended.    The   defendant    corporation  de- 
murred thereto,  and  the  court  overruled  the 
same.    Defendant  answered,  and  on  a  final 
hearing  the  court  canc^ed  the  deed  of  trust 
as  void.    The  defendant  appealed,  and  now. 
as  a  first  assignment  of  error,  relies  on  Iti 
demurrer.    This  involves  the  construction  of 
certain  sections  of  chapter  66,  Acts  1801,  and 
expressly  said  section  12,  which  is  in  these 
words:    ''A  married  woman  may  charge  her 
separate  property  and  estate,  real  and  per- 
sonal, and  the  rents,  Issues,  profits  and  in- 
crease thereof  with  the  payment  of  h^  debts 
In  the  f<^owing  cases,  in  the  following  man- 
ner, and  to  the  following  extent  and  not  oth- 
erwise:    First.  A  debt  created  in  the  pur- 
chase of  real  or  personal  property  to  be  held 
as  her  separate  property  and  estate.    Sec<»id. 
A  debt  created  for  buildings  and  other  im- 
provements erected  and  made  on  h^  separate 
real  property,  and  for  money  borrowed  by  her 
for  the  payment  of  the  purchase  money  of 
such  real  property,  or  for  the  payment  of 
such  buildings  or  improvements  thereon.   But 
every  such  charge  must  be  evidenced  by  a 
writing  duJy  executed  and  acknowledged  by 
her,  and  duly  recorded  in  the  proper  clerk's 
office,  stating  the  amount  of  the  debt,  and  for 
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what  Itwim  created.  •  •  •»•  The  plaln- 
tilTs  sole  claim,  aa  Alleged,  la  that  the  deed 
of  troBt  In  thia  caae,  otherwlaa  valid,  la  void 
for  the  reaaon  that  it  f&lla  to  comiftly  with  thla 
aectlon  In  not  aettlng  out  for  what  porpoae 
the  money  borrowed  and  therein  aecnred 
waa  expended.  Thla  aeetlon  relatea  atrlctly 
to  debta  created,  and  not  to  money  berowed 
and  niiezpended.  The  coart  la  pcobably  mia- 
led  by  the  language  uaed  under  the  second 
head,  but  by  tranapoalng  the  aame,  according 
to  the  plain  Intention  of  the  le^alature,  It 
win  read;  "A  debt  created  for  money  bor- 
rowed by  her  for  the  payment  of  the  purchaae 
money  of  her  aeparate  reel  property,  or  for 
the  payment  of  auch  buUdlnga  and  Improve- 
menta  thereon,"— not  referring  to  a  present 
boxTowlng,  but  to  a  paat  borrowing,  for  which 
a  present  debt  ezlata.  A  married  woman  la 
not  forbidden  In  this  section  to  borrow  mon- 
ey to  enhance  her  aeparate  estate  if  she 
wishee  to  do  so^  and  execute  a  deed  of  trust 
on  auch  estate  to  secure  the  same,  and,  after 
ahe  haa  it,  there  is  no  law  forbidding  her  to 
do  what  ahe  pleaaea  with  it,  any  more  than 
if  ahe  were  a  feme  aole.  She  can  give  it 
to  her  husband,  pay  his  debts  with  it,  or  bum 
it  op.  It  la  her  separate  property,  absolute- 
ly at  her  disposal.  Under  section  2  of  aame 
chapter  a  married  woman  la  authorised  to 
sell  and  convey  her  s^uirate  property,  both 
real  and  personal,  if  her  husband  consenta 
thereto  and  Joins  in  the  conveyance.  He  did 
so  in  this  case.  This,  however,  is  not  an 
outright  aale,  but  it  la  equivalent  thereto. 
A  trustee  la  always  deemed  a  purchaser  for 
value,  and  this  deed  of  trust  is  valid,  ao  far 
aa  the  bill  shows,  unless  made  invalid  by  the 
psovislona  of  aald  aectlon  12l  And  such  la 
not  the  caae,  as  it  waa  not  given  to  secure  a 
pire-ezistlng  debt,  but  to  secure  the  repay- 
ment <^  $1,000  borrowed  by  the  plaintiff,  and 
which  she,  in  so  far  as  the  allegationa  are 
concerned,  la  in  the  enjoyment  of  as  part  of 
her  aeparate  estate.  She  doea  not  allege  in 
what  manner  or  whether  she  disposed  of  it 
at  aU.  Nor  doea  thia  make  any  difference, 
if  ahe  actually  received  it.  Being  her  sep- 
arate property,  she  had  the  right  to  dispose 
of  it  as  she  should  see  fit,  the  same  aa  if  it 
had  been  the  proceeds  of  an  outright  sale  of 
her  real  estate.  Money  is  property,  and  there 
la  nothing  in  the  law  forbidding  a  married 
woman,  with  the  consent  of  her  husband,  con- 
verting all  her  other  property  into  money,  and, 
though  ao  converted^  it  remains  her  separate 
eatate  until  she  chooses  otherwise.  The 
opinion  of  the  majority  of  the  court  renders 
the  statute  contradictory  and  inconsistent 
not  to  say  foolish  and  aenseless.  It  should 
be  the  duty  of  thia  court  to  harmonize  and 
render  rational  the  different  sections  of  the 
atatute,  and  not  to  maliLe  them  discordant, 
Irrational,  and  inoperative.  Section  2  pro- 
vides that  "any  married  woman  may  take  by 
inheritance,  or  by  gift,  grant,  devise  or  be- 
quest, and  hold  to  her  sole  and  separate 
use*  and  convey  and  devise,  real  and  personal 


property,  and  any  intereat  or  estate  therein* 
and  the  renta^  laaues,  Increaae  and  profits 
thereof  in  the  aame  manner  and  with  like 
effect  aa  If  ahe  were  a  alngle  woman:  *  *  * 
provided,  that  no  married  woman,  unleas  ahe 
be  living  aeparate  and  apart  from  her  hua- 
bandi  or  unless  her  husband  be  non  compos 
mentis,  shall  aell  or  convey  her  real  estate, 
unleaa  her  huaband  conaent  thereto  by  Join- 
ing in  the  deed  or  other  writing  by  which  the 
aame  la  sold  or  conveyed."  Section  11  pro- 
vides that  "no  married  woman  shall  become 
the  security,  indorser,  or  guarantor  of  or  for 
her  husband,  or  for  any  other  person  for  any 
debt  or  liability  whatever,  and  every  con- 
tract, agreement  or  conveyance  made  or  at- 
tempted to  be  made  by  her,  in  any  way  bind- 
ing or  attempting  to  bind  her  separate  prop- 
erty, real  or  personal,  or  the  renta,  issues, 
increaae  or  profits  thereof,  for  the  payment 
of  any  debt  or  liability  of  her  husband  what- 
ever, shall  be  absolutely  null  and  void." 

If  the  construction  given  by  my  associatea 
to  aectlon  12  be  correct,  then  the  legislature 
did  a  vain  and  foolish  thing  in  enacting  sec- 
tion 11;  for  if  a  married  woman  cannot  be- 
come Indebted  in  any  wise,  or  for  any  pur- 
pose, except  aa  aet  out  in  aectlon  12,  then 
where  is  the  necessity  of  section  11?  It  be- 
comes a  mere  negative  of  section  12,  and 
hence  nugatory  and  useless.  And  the  same 
thing  may  be  said  with  regard  to  section  2, 
wherein  it  provides  that  a  married  woman 
"may  convey  and  devise  real  and  personal 
property,  and  any  Interest  or  estate  therein,, 
and  the. rents,  issues,  increase  and  profits 
thereof,  in  the  same  manner  and  with  like 
effect  as  if  she  were  a  single  woman."  It 
cannot  be  maintained  that  ahe  cannot  make 
an  outright  sale  of  her  property  under  this 
section,,  and  then  dispose  of  the  money  as 
she  pleases;  but  the  dalm  is  that  ahe  dare 
not,  even  with  the  conaent  of  her  husband, 
pledge,  pawn,  or  mortgage  her  property  to 
any  extent  or  amount,  unless  she  makes 
known  to  the  "lords  of  creation"  for  what 
special  purpose  she  is  about  to  use  it,  and 
that  must  be  as  designated  in  section  12. 
What  a  turning  back  of  the  dials  of  time,  and 
resurrecting  barbarous  and  heathen  customs, 
when  woman  was  regarded  aa  the  mere  irre- 
aponsible  slave  of  man!  Not  only  this,  but 
the  law  is  made  to  out-Herod  Herod,  for  not 
only  is  she  to  be  protected  against  herself,  but 
also  against  her  husband.  In  short,  she  is 
.reduced  to  the  condition  of  being  the  mere 
ward  of  the  law.  It  is  said:  'The  statute 
waa  made  to  defend  a  married  woman's  sep- 
arate property  against  her  own  Improvidence, 
want  of  business  capacity,  and  importunity 
and  duress  of  her  husband."  Now,  does  it 
do  this?  It  simply  requires  her. to  file  a  writ- 
ing acknowledging  any  debt  to  have  been  cre- 
ated for  the  benefit  of  her  separate  estate. 
This  is  no  protection  to  her  against  herself 
nor  her  husband,  for  such  a  law  is  so  easily 
evaded,  and  to  auch  an  extent  that  it  is  really 
no  Uiw  at  all,  alUiough  an  enactment  of  the 
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leglalatiire.  Qearly,  such  was  not  the  inten- 
tion of  the  enactment,  bat  iti  sole  purpose 
was  to  keep  a  married  woman  from  being 
harassed  by  debts  that  her  separate  property 
was  not  liable  for  at  the  Instance  of  nncon- 
sdonable  creditors  of  her  husband,  and  to  re- 
quire bona  fide  unsecured  charges  against  her 
separate  estate  to  be  reduced  to  writing,  ac- 
knowledged by  her,  and  recorded,  so  that  the 
eyidence  in  relation  thereto  would  be  unques- 
tionable. Not  only  this,  but  the  section  is 
limited  to  contracts  made  by  her  indlTidual- 
ly,  without  the  consent  of  or  the  uniting  with 
her  husband;  thus  giving  her  the  power, 
without  his  consent  or  Joining  therein,  to 
charge  her  separate  property  with  certain 
debts  for  her  benefit  by  a  writing,  duly  exe- 
cuted and  recorded.  Under  this  section,  how* 
ever,  eOie  cannot,  nor  wss  it  intended  that 
she  should,  charge  the  corpus  of  her  real  es- 
tate, but  she  can  do  this  only  as  provided  in 
section  2.  Yet  such  would  be  the  effect  of 
the  holding  of  the  court  Hence,  to  make 
these  several  provisions  consistent,  they 
should  be  so  construed  as  to  hold  that  section 
2  permits  a  married  woman  to  sell  and  dis- 
pose of  all  her  separate  property,  real  and 
personal,  In  any  manner  she  may  see  fit,  even 
to  the  extent  of  conveying  the  same  as  secur- 
ity for  any  debt  not  forbidden  in  section  11, 
by  a  deed  of  trust  or  mortgage  duly  execu*ted 
and  acknowledged,  in  which  her  husband 
joins,  and  that  section  12  authorizes  her  indi- 
vidually to  charge  her  separate  estate  with 
the  debts  in  the  manner  therein  named,  and 
not  otherwise.  This  construction  is  placed 
beyond  controversy  by  the  provisions  of  sec- 
tion 16,  to  wit:  "A  claim  against  the  sepa- 
rate estate  of  a  married  woman  for  the  pay- 
ment of  which  she  has  charged  the  same  shtill 
be  enforced  in  a  court  of  equity  in  rem  and 
not  In  personam.  •  •  •  And  no  decree 
shall  be  made  in  the  case  subjecting  her  sep- 
arate estate  to  the  payment  of  any  debt 
claimed  against  her,  without  full  and  satis- 
factory proof  having  been  made  of  the 
amount  and  Justice  thereof,  and  that  the 
same  has  been  charged  with  the  payment  of 
such  debt  under  section  12  of  this  chapter.*' 
To  give  this  section  the  construction  claimed 
would  forbid  a  married  woman  executing  a 
deed  of  trust  on  any  of  her  property  for  any 
purpose  or  debt  whatever,  even  though  her 
husband  Joined  therein,  as  such  deed,  like 
any  other  contract,  could  only  be  enforced  in 
a  court  of  equity.  This  certainly  was  foreign 
to  the  intention  of  the  legislature,  and  no 
such  law  has  ever  existed  in  this  state,  at 
least  subsequent  to  the  year  1809.  What  ex- 
isted prior  thereto  belongs  to  the  dim,  dubi- 
ous, and  unjustifiable  past,  so  far  as  the 
rights  of  married  women  are  concerned.  Un- 
der the  pretense  of  protecting  her,  we  should 
cease  to  degrade  her,  and,  recognizing  her 
Just  right  before  the  law,  we  should  elevate 
her  to  a  place  of  perfect  equality  with  her 
fellow  man.  The  statute  now  under  discus- 
sion has  long  since  given  place  to  a  far  more 


Just  and  reasonable  enactment,  and  the  deci- 
sion in  this  case  can  only  affect  deeds  of 
trust  given  during  the  life  of  the  statute, 
whldi  was  for  a  less  period  than  two  years. 
Before  and  since  that  period  this  deed  of 
trust  would  have  been  perfectly  valid,  and 
there  is  no  sufildent  reason  advanced  wiiy  it 
is  not  valid  because  executed  during  that  pe- 
riod. It  should,  therefore,  be  sustained,  and 
it  is  upholding  immorality  not  to  do  so.  As 
this  record  discloses,  the  plaintiff  obtained 
and  used  the  defendant's  money,  and  on  a 
mere  legal  technicality  she  is  enabled  to  es- 
cape its  payment  The  decree  should  tie  re- 
versed. 


(44  W.  Va.  ») 
CARNEY  et  at.  v.  HARBBRT  et  aL 
(Supreme  Court  of  Appeals  of  West  TirKinia. 
Nov.  20, 18d7.) 

KSflCISSION  or  COKTRAOT— Fraudl 

Where  a  person  enters  into  a  contract  for 
the  purchase  of  a  known  body  of  coal,  supposed 
to  contain  300  acres,  but  the  same  has  been 
diminished  to  less  than  200  acres  by  valid  con- 
veyances of  the  more  desirable  portion  tliereof, 
made  by  the  grantor  owner  to  his  children, 
without  the  knowledge  of  the  purchaser,  and 
which  knowledge  is  withheld  from  him  by  the 
owner  until  after  a  deed  is  executed,  socli  pur- 
chaser will  not  be  compelled  to  complete  each 
contract,  but  the  same,  at  his  instance,  ^will  be 
rescinded. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Harrison  county: 
J,  M.  Hagans,  Judge. 

Bill  by  O.  B.  Carney  &  Co.  against  B.  W. 
Harbert  and  others.  From  a  decree  in  favor 
of  defendants,  plaintiffs  appeal.   Reversed. 

John  Bass^  and  John  J.  Davis,  for  «ppelr 
lants.    Charles  W.  Lynch,  for  appeUees. 

DENT,  J.  a  B.  Carney  et  aL  appeal  frcHB 
a  decree  of  the  circuit  court  <tf  Harrison 
county  entered  in  a  cause  therdn  pending 
wherein  appellants  were  plaintiff^  and  Ben- 
jamin W.  Harbert  et  aL  were  defendants. 
The  error  assigned  is  that  the  circuit  court 
refused  either  to  enforce  specific  perform- 
ance of  the  contract,  as  claimed  by  the  plain- 
tiffs, or  rescind  the  same.  The  facts  are  as 
follows:  On  the  12th  day  of  February,  1890. 
0.  B.  Carney  &  Co.  obtained  a  coal  option 
from  Benjamin  W.  Harbert  upon  about  355 
acres  of  land,  less  50  acres,  reserved,  lying  on 
the  waters  of  Robinson's  run,  in  Eburison 
county,  at  the  price  of  $20  ier  acre,  to  ran 
until  the  12th  of  February,  1802.  Before  the 
option  expired,  Carney  A  Co.  claim  that  Har- 
bert agreed  to  reduce  the  price  to  $15  per 
acre.  This  is  denied  by  Harbert,  w1k>  clalzn« 
that  he  agreed  to  reduce  to  $17  per  acre  if 
sale  was  at  once  made.  This  was  not  done. 
On  the  day  the  option  was  to  expire.  ^7r> 
was  paid  to  Harbert  by  Carney  &  Co.  on  the 
contract,  under  the  belief  that  the  price  had 
been  reduced  to  $15  per  acre,  but  Harbert 
claims  "as  nominated  In  the  bond."  and  re- 
fused to  complete  the  contract  at  the  reduced 
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price,  or  return  the  payment  Tbe  matter 
remained  in  this  condition  until  December 
80,  1862.  In  the  meantime  the  membership 
of  Carney  &  Co.  had  changed  by  the  snbsti- 
tution  of  new  members  for  the  old,  with  the 
exception  of  C  B.  Carney.  At  this  time,  to 
wit,  the  30th  day  of  December,  1892,  Carney 
&  Ca  sent  Messrs.  Bandall  and  Meredith  to 
Herbert  for  the  purpose  of  renewing  the  op- 
tion on  the  same  land,  and  they  obtained  the 
following  option: 

"December  80th,  1882.  In  consideration  of 
fom:  hmidred  and  seyenty-flve  doUara,  paid 
on  12th  day  of  February,  1892,  for  which 
receipt  was  given,  which  has  been  paid,  the 
receipt  of  wliich  is  hereby  acknowledged, 
which  is  to  be  a  credit  on  the  first  payment, 
I  have  this  day  sold  the  9  (nine)  foot  or  Pitts* 
burg  vein  of  coal  underlying  my  land,  sup- 
posed to  contain  three  hundred  acres,  more 
or  lesB,  to  C.  B.  Carney  &  Co.,  at  the  price  of 
seventeen  dollars  per  acre,  the  balance  of  the 
one-third  payment  to  be  paid  as  soon  as  suffi- 
cient deed  is  made  and  delivered  and  notes 
executed  for  the  deferred  payments,  said  notes 
to  bear  interest  at  the  rate  of  six  per  cent, 
from  date  of  delivery  of  deed  until  date  of 
maturity  of  said  deferred  payments,  which  is 
to  be  paid  in  two  annual  payments  from  the 
date  of  first  payment  Said  second  parties  is 
to  have  the  usual  mining  privilege. 

hit 

"BW.   X   Herbert 
naik 

^'Witness:    O.  F.  RandaU. 

*rrhis  is  a  fair  bargain  and  sale. 

"G.  F.  Randan. 
•T.  M.  Meredith. 
"G.  W.  Thompson.'* 

About  February,  1893,  Herbert  executed  and 
delivered  to  Carney,  for  Carney  &  Co.,  a  deed 
for  187  acres  of  coal,  claiming  that  this,  with 
the  reservation  of  about  28  acres,  was  all  the 
coal  under  his  lands.  During  the  existence  of 
the  old  option  he  had  conveyed  away  about 
95  acres  of  the  coal  to  his  children  and  son-in- 
law.  Of  tills  Carney  &  Co.  had  no  knowledge. 
Harbert  claims  that  he  informed  their  agents, 
Randall  and  Meredith,  at  the  time  of  signing 
the  last  option,  that  he  had  only  about  235 
seres  of  land.  But  they  both  deny  the  same, 
and  claim  to  have  had  no  information  of  the 
transfers  to  the  children.  Harbert  refusing 
to  make  good  the  deficiency  In  the  amount  of 
the  coal  by  Inducing  his  children  to  convey  the 
same  to  Carney  &  Co.,  they  instituted  this 
suit  to  compel  a  conveyance  and  for  general 
relief.  Answers  were  filed,  and  depositions 
taken,  and  on  the  hearing  the  court  refused 
plaintiffs  any  r^ief,  but  entered  a  decree 
against  them  in  favor  of  Harbert  for  the  un- 
paid purchase  money,  and  directed  a  sale  of 
tlie  coaL 

The  testimony  of  numerous  witnesses  was 
taken,  and  much  thereof  is  contradictory.  But 
It  is  very  evident  that  Carney  &  Co.  believed 
at  the  time  of  the  second  option  they  were 
getting  the  identical  coal  included  in  the  first, 


and  they  knew  nothing  personally  of  tbe  ar- 
rangements or  deeds  existing  between  their 
grantor  and  his  children,  although  such  deeds 
had  been  placed  on  record.  There  is  evidence 
tending  to  show  that  the  coal  reserved  and 
included  In  the  conveyances  to  the  chUdreo 
was  the  best  and  located  in  such  manner  as 
to  isolate  and  surround  that  conveyed  to 
plaintiffs,  cut  it  off  from  tbe  public  road,  and 
separate  it  frOm  their  other  purchases.  And 
there  Is  evidence  showing  that  Harbert  was 
withholding  from  the  plaintiffs  the  knowledge 
of  his  conveyances  to  his  cliildren  purposely 
for  the  purpose  of  deceiving  them.  He  per- 
mitted the  second  option  to  be  written  up  for 
300  acres,  more  or  less,  at  a  time  when  he 
knew  he  had  lees  than  200  acres  to  convey. 
And  when  he  presented  the  deed  to  Carney, 
and  he  called  his  attention  to  the  deficiency, 
instead  of  telling  him  the  true  cause  thereof, 
intimated  that  on  a  survey  the  coal  had  fallen 
short  The  deficiency  alone  was  sufficient  to 
have  Justified  the  rescission  of  the  contract, 
as  It  exceeded  100  acres  in  amount  if  the 
quantity  was  an  essential  part  of  the  contract. 
Pr^tt  V.  Bowman,  87  W.  Va.  745,  17  S.  B.  210; 
Morrison  v.  Waggy,  43  W.  Va.  — ,  27  S.  E. 
814.  In  cases  of  gross  deficiency  presumptive 
fraud  is  usually  held  to  exist,  where  quantity 
is  an  essential  part  of  the  contract  Crislip  v. 
Cain,  19  W.  Va.  441.  In  the  latter  case  (point 
6,  syllabus)  it  is  hdd:  "Fraud  is  usually 
shown  by  either  establishing  a  suggestlo  falsi 
or  a  suppresslo  veri.  A  suggestio  falsi,  or 
misrepresentation,  in  order  to  amount  to 
fraud,  must  not  be  about  a  trlfiing  or  imma- 
terial thing,  but  must  be  material,  and  not 
vague  or  inconclusive  in  its  nature,  and  must 
not  be  a  mere  matter  of  opinion,  or  about  a 
fact  equally  open  to  the  inquiry  of  either 
party,  and  in  regard  to  which  either  would 
presume  to  trust  the  other;  and  when  tbe 
misrepresentation  is  material,  and  not  vague, 
in  order  to  amount  to  a  fraud.  It  must  have 
been  actually  rdled  upon  by  t^e  other  party, 
who  must  have  been  misled  by  It  to  his  in- 
jury to  do  or  agree  to  do  that  which  he  would 
not  otherwise  have  done  or  agreed  to  do.'* 
The  insertion  of  *'300  acres'*  in  the  contract 
at  the  time  that  defendant  Eburbert  knew  it 
to  be  false,  and  at  a  time  when  he  must  have 
known  that  this  would  continue  in  plaintiffs' 
minds  the  belief  that  the  new  option  was  but 
a  renewal  of  the  old,  and  thus  deceive  them 
into  making  a  contract  foreign  to  their  inten- 
tions, fully  comes  under  the  de^ltlon  of 
fraud  as  contained  in  the  foregoing  syllabus. 
It  is  true  that  defendant  Harbert  claims  that 
he  informed  the  agents  of  C.  B.  Carney  ft  Co. 
of  his  transfers  to  his  children  at  the  time  of 
the  second  option.  But  both  the  agents  deny 
it,  and  there  is  no  evidence  that  they  had  any 
authority  from  their  principalis  to  accept  a 
less  quantity  of  land  than  was  contained  in 
and  covered  by  the  first  option,  and  there  is 
no  evidence  that  C.  B.  Carney  ft  Co.  ever  had 
any  knowledge  of  the  conveyances  to  the 
children,  or  that  they  intended  to,  or  ever  did. 
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accept  a  lees  quantity  of  ooal  than  wAs  con* 
tained  in  the  fint  option.  It  cannot,  thoro- 
fore,  be  either  equitable  or  jnat  to  compel 
them  to  accept  and  pay  for  1j87  acres  of  coal 
when  ttey  plainly  bargained  for  and  expected 
to  receive  800  acres'  under  a  certain  boundary 
of  land.  The  children  grantees  of  B.  W.  Har- 
bert  having  received  their  deeds,  and  placed 
them  on  record,  prevlons  to  the  execution  of 
the  second  option,  and  not  being  party  to  the 
false  suggestions  and  sappression  of  the 
truth  on  the  part  of  their  father,  cannot  be 
compelled  to  convey  the  coal  held  by  them  to 
the  plaintiffs,  and  therefore  there  is  but  one 
thing  a  court  of  equity  can  do,  and  that  is, 
rescind  the  contract,  and  place  the  parties,  as 
far  as  possible,  in  statu  quo.  If  the  plaintiffs 
had  been  purchasing  the  coal  by  the  acre, 
without  regard  to  the  quantity  or  situation, 
they  could  not  complain  of  the  defendant's 
actions  in  withholding  from  them  the  trans- 
fers to  his  children.  But  they  were  Induced 
to  believe,  by  the  conduct  of  the  defendant  B. 
W.  Harbert,  that  they  were  buying  a  certain 
body  of  coal"  under  a  certain  tract  of  land, 
whereas  the  same  had  been  greatly  decreased 
In  quantity,  quality,  and  situation  by  acts  on 
the  part  of  their  grantor  which  were  not  made 
known  by  him  to  his  grantees,  although  it  is 
plainly  shown  that  they  were  being  misled 
thereby  to  their  injury.  There  is  also  evi- 
dence tending  to  show  that  the  defendant  B. 
W.  Harbert  had  some  kind  of  arrangement 
with  his  children  and  son-in-law  by  Which,  in 
case  it  was  required  of  him,  he  could  make 
good  his  contract  with  0.  B.  Carney  &  Ck>. 
according  to  their  understanding  of  it.  If 
inch  be  the  case,  and  he  can  thus  satisfactori- 
ly comply  with  his  contract,  he  should  be  per- 
daltted  to  do  so.  For  these  reasons  the  decree 
complained  of  is  reversed,  and  this  cause  is 
remanded  to  the  circuit  court,  with  direction 
io  aUow  the  defendant  B.  W.  Harbert  to  com- 
ply With  his  contract  by  conveying  to  the 
i)lalntlffs  the  whole  boundary  of  coal  as  cov- 
ered by  the  first  option,  to  wit,  of  the  12th 
day  of  February,  1890,  at  the  price  of  $17  per 
acre,  or,  if  he  is  unable  or  unwilling  to  do  so, 
to  rescind  the  contract  of  the  dOth  day  of  De- 
cember, 1892,  and  place  the  parties  thereto  as 
near  as  may  be  in  statu  quo. 
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FoBBiON  Hbobivbr— Insolvent  Firm— Removal 
OP  Assets. 
A  foreign  receiver  of  a  dissolved  foreign 
partnership  will  not  be  permitted  to  remove  the 
funds  of  such  partnership  out  of  this  state,  to 
the  detriment  of  the  resident  creditors  thereof, 
nor,   as  against  the  bona  fide  claims   of  the 
separate  creditors  of  the  members  of  the  firm, 
unless  he  first  show  that  such  firm  is  Insolvent, 
and  that  such  funds  are  necessary  to  satisfy 
the  demands  against  the  same,  inaependent  of 
any  claim  thereto  of  the  debtor  partner. 
(Byllkbos  by  the  Oonrt) 


Appeal  from  cfreult  eomt,  Kanawha  coun- 
tx;  Guthrie,  Judge. 

ActlOD  by  X  H.  Grogan  against  Bgbert  & 
Go.  F.  W.  Gasche  interpleaded.  From  a 
judgment  in  favor  of  GasdiOb  plaintiff  ap- 
peals.   Reversed. 

Wilson  &  Payne,  for  appellant  Ldnn  & 
Cowden,  for  appellees. 

DBNT,  J.  On  writ  of  error  to  a  Judgment 
of  the  circuit  court  of  Kanawha  county,  en- 
tered on  the  10th  day  of  January,  1885,  In 
case  of  Interpleader  to  try  the  right  to  prop- 
erty attached.  On  the  16th  day  of  May, 
1882,  and  prior  tiiereto,  Bgbert  and  Sears, 
composing  the  firm  of  Bgbert  &  Co.,  at 
Brownstown,  W.  Va.,  were  engaged  In  buy- 
ing and  selling  flour  and  feed,  etc.,  iMiylng 
their  flour  from  the  Dresden  Milling  Compa- 
ny, a  firm  composed  of  Jacob  Walters,  Wil- 
liam Snyder,  and  the  same  Fred  BL  F.  Bg- 
bert, and  doing  a  milling  business  at  Dres- 
den, Ohio,  Bgbert  owning  a  half  Interest 
therein.  On  the  16th  day  of  May*  1892, 
plaintifl!,  Grogan,  purchased  of  Bgbert  A  Co. 
138  barrels  of  flour,  for  which  Grogan  paid 
in  hand,  by  his  negotiable  note,  the  warn  of 
^MS44.20;  and  this  flour  turned  out  to  be  mus- 
ty and  unmerchantable.  The  flrm  of  ESgbert 
&  Go.  was  dissolved  on  the  15th  day  of  May, 
1882,  and  never  afterwards  sold  flour  any- 
where. On  the  16th  day  of  May,  1882,  on 
the  petition  of  the  jMirtner  Bgbert,  owning 
one-half,  and  by  the  consent  of  the  other  two 
members  of  the  flrm,  the-  court  of  common 
pleas  of  Muskingum  county,  state  of  Ohio, 
appointed  F.  W.  Gasche,  the  plaintiff  in  this 
interpleader,  the  receiver  for  the  Dresden 
Milling  Company,  whose  assets  consisted  of 
a  mill,  grain,  flour,  feed,  etc.,  with  directions 
to  collect  the  debts  of  the  flrm,  operate  the 
flouring  mill,  and  make  such  purchases  of 
grain  as  might  be  necessary  to  carry  on  the 
business,  but  without  incurring  any  indebt- 
edness. On  or  about  the  15tti  day  of  August, 
1882,  this  receiver,  through  his  agent,  Eg- 
bert, sold  126  barrels  of  flour  to  De  Gruyter, 
Fuller  &  Co.,  of  Charleston,  manufactured 
at  the  Dresden  MiU,  by  the  receiver,  under 
the  order  of  the  Ohio  court  The  price  of 
the  flour  sold  was  $426.63.  The  legal  title 
to  the  flour  while  it  remained  in  Ohio  was 
in  F.  W.  Gasche,  the  receiver.  It  does  not 
appear  that  the  firm  of  Bgbert  ft  Oo.  ever 
had  any  interest  of  any  kind  in  this  flonr, 
but  F.  W.  F.  Bgbert,  of  the  flrm  of  Bgbert  & 
Co.,  had  been  a  member  of  the  dissolved  flrm 
of  the  Dresden  Milling  Company.  On  the 
20th  day  of  August,  1882,  plaintiff  Grogan 
brought  his  suit  in  trespass  on  the  case,  in 
assumpsit,  in  the  circuit  court  of  Kanawha 
county,  for  the  breach  of  the  warranty  of  the 
quality  of  the  flour  sold  to  plaintiff  by  Eg- 
bert &  Co.;  and  on  the  6th  day  of  December, 
1882,  an  attachment  was  taken  out,  and  tbe 
De  Gruyter-Fuller  Company  were  designated 
on  the  attachment  as  persons  indebted  to^ 


W.  Va.) 


QBOGAN  T.  £GBEBT. 


715 


and  having  in  their  hands  and  possession  the 
effects  of,  the  firm  of  Bgbert  &  Co.,  and  of 
Fred  H.  F.  Egbert  and  B.  Sears  Individually; 
and  on  the  same  day  this  order  of  attach- 
ment was  served  on  each  of  the  members  of 
the  firm  of  the  De  Qmyter-FuUer  Company. 
Thereupon  defendant  Egbert  appeared,  and 
entered  the  plea  of  not  guilty.  The  issue 
was  tried  by  a  Jury,  who  found  for  plaintiff 
the  sum  of  $324.24  damages,  upon  which  the 
court  entered  judgment. 

On  the  29th  day  of  March.  1894,  F.  W. 
Gasche,  as  receiver,  filed  his  petition,  dis- 
puting the  validity  of  plaintiff's  garnishment, 
stating  his  claim  to  the  debt  due  from  the 
De  Gruyter-Fuller  Company  as  receiver,  and 
the  nature  of  his  claim,  and  gave  security 
for  costs,  as  required  by  law;  and  on  the 
21st  day  of  December,  1894,' the  court  im- 
paneled a  jury  to  inquire  into  the  receiver's 
claim,  and  try  whether  or  not  this  debt  due 
from  the  De  Gruyter-Fuller  Company  was 
the  property  of  F.  W.  Gasche,  receiver,  as 
claimed  in  his  petition  at  the  time  the  same 
was  levied  on.  During  the  progress  of  the 
trial  of  this  Issue,  the  receiver,  Gasche,  in- 
troduced in  evidence,  over  the  objection  of 
plaintiff,  Grogan,  the  record  of  the  proceed- 
ings of  the  court  of  common  pleas  of  Mus- 
kingum county,  Ohio.  This  transcript  was 
duly  certified,  and  was  certainly  admissible 
and  relevant,  as  showing  the  fact  and  time 
of  his  appointment,  and  the  extent  of  the  au- 
thority thereby  conferred  upon  him. 

The  main  question  involved  is  as  to  the 
rights  of  the  receiver,  Gasche,  to  take  the 
property  in  controversy  away  from  the  plain- 
tilTs  attachment  The  weight  of  authority 
seems  to  be  that  a  receiver  cannot,  as  of 
right,  sue  In  a  foreign  court,  but  is  confined 
to  the  courts  of  the  state  of  his  appointment 
Booth  V.  Clark,  17  How.  322;  High,  Rec.  239. 
Tet  his  right  to  bring  such  suits  ordinarily 
Is  now,  as  a  general  rule,  recognized  as  aris- 
ing from  the  application  of  the  doctrine  of 
Interstate  comity  (Chandler  v.  Siddle,  8  Dill. 
477,  Fed.  Gas.  No  2,594);  and  the  evident 
tendency,  as  a  matter  of  general  conven- 
ience, is  to  accord  to  them  such  rights  of  ac- 
tion in  all  the  states  of  the  Union  as  they 
liave  in  the  state  or  in  the  jurisdiction  of 
their  appointment,  subject  to  the  due  protec- 
tion of  the  rights  of  the  citizens  of  such  for- 
eign states.  High,  Rec.  241.  As  between 
the  states  of  the  Union,  these  rights  are  nev- 
er denied,  except  where  the  claim  of  such 
receiver  comes  in  conflict  with  the  rights  of 
resident  creditors.  To  these  the  receiver's 
rights  must  yield,  for  the  first  duty  of  a 
state  is  to  its  own  citizens.  Hoyt  v.  Thomi>- 
Bon,  6  N.  T.  820;  Bunk  v.  St.  John,  29  Barb. 
685.  In  the  case  of  Humphreys  v.  Hopkins, 
81  Cal.  551,  22  Pac.  892,  It  was  held  that  "a 
receiver  appointed  by  the  court  of  another 
state  for  the  benefit  of  creditors  therein  re- 
siding can  only  sue  in  this  state  as  such  re- 
ceiver on  the  ground  of  comity,  and  such 
comity  will  not  be  so  extended  as  to  sustain 


a,  suit  by  him  to  replevy  property  of  the  debt- 
or which  was  attached  In  this  state  by  a 
creditor  residing  therein,  though  the  proper- 
ty, when  attached,  was  in  the  actual  pos- 
session of  the  receiver,  and  brought  by  him 
from  the  state  where  he  was  appointed,  in 
the  course  of  business."  In  WiUitts  v.  Waite, 
25  N.  Y.  584,  it  is  said:  "A  quasi  effect  may 
be  given  to  the  law  [of  another  state]  as  a 
matter  of  comity  and  interstate  and  national 
courtesy,  when  the  rights  of  creditors  or  bo- 
na fide  purchasers  or  the  interests  of  the 
state  do  not  interfere  by  allowing  the  foreign 
statutory  or  legal  transferee  to  sue  for  it  in 
the  courts  of  the  state  in  which  the  property 
is;  but  he  is  regarded  in  such  case  as  rep- 
resenting the  original  owner,  and  to  this  ex- 
tent effect  is  given  in  one  state  or  county  to 
the  laws  of  another." 

In  this  case  the  receiver  must  be  regarded 
as  representing  the  Dresden  Milling  Company, 
and  entitled  to  only  such  rights  as  to  the 
fund  In  controversy  as  such  company,  were 
it  before  the  court  Ordinarily,  the  rule  is, 
according  to  the  weight  of  authority,  that  a 
debt  due  a  partnership  cannot  be  garnished 
at  the  suit  of  an  Individual  creditor  of  one 
of  the  partners.  In  some  states  this  rule  does 
not  prevail.  Story,  Partn.  S  264,  note  1,  p. 
415;  2  Shinn,  Attachm.  S  519;  T.  Pars.  Partn. 
(4th  Ed.)  §  256.  The  reason  for  this  rule  is 
that  the  co-partners  cannot  be  devested  of 
their  right  and  title  in  and  to  the  fund  while  the 
accounts  of  the  co-partnership  remain  unset- 
tled, or  its  debts  unpaid,  and  because  gar- 
nishment is  a  legal  proceeding,  and  the  equi- 
table rights  between  the  garnishee  and  the 
defendant  cannot  be  adjusted  therein.  "A 
court  of  law  has  no  right  to  adjust  partner- 
ship affairs,  or  appropriate  the  fund  of  all  for 
the  payment  of  an  individual  debt  It  is  only 
after  all  the  affairs  of  the  firm  have  been 
settled  that  an  individual  share  of  a  partner 
can  be  taken  by  process  of  garnishment  and 
applied  to  the  payment  of  the  individual 
debt."  If  the  affairs  of  the  Dresden  MUllng 
Company  were  fully  settled,  then  the  interest 
of  Egbert  in  the  fund  was  subject  to  garnish- 
ment This  fund  was  garnished  as  the  prop- 
erty of  Egbert.  The  Dresden  Milling  Com- 
pany, of  which  he  was  a  one-half  partner, 
through  the  receiver,  claims  the  fund  as  the 
property  of  the  firm,  and  not  the  individual 
property  of  Egbert  To  prevent  its  garnish- 
ment therefore,  it  devolves  upon  the  receiver 
to  show  that  the  affairs  of  the  firm  are  un- 
settled, and  that  this  fund  is  needed  for  the 
settlement  thereof,  independent  of  any  claim 
of  Egbert  thereto.  The  foreign  receivership 
will  not  be  permitted  to  be  a  mere  cover  by 
which  Egbert  i^events  the  seizure  and  appli- 
cation of  his  property  to  his  individual  in- 
debtedness, and  enable  him  to  remove  the 
same  beyond  the  jurisdiction  of  the  courts  of 
this  state.  For  the  protection  of  resident  cit- 
izens, the  law  requires  the  receiver  to  show, 
not  only  his  receivership,  but  also  the  heces* 
sity  for  the  removal  of  the  fund;  otherwise, 
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8u6h  recelrerahips  could  be  made  the  iBstm- 
ment  of  perpetrating  manifold  fraud.  In  this 
case  the  receiver  merely  proves  that  he  was 
appointed  such  receiver,  and  that  all  the  prop- 
erty had  been  converted  Into  money;  that  all 
the  debts  were  paid,  except  some  matters  of 
costs.  He  does  not  show  the  state  of  the 
partnership  funds,  nor  that  the  partnership 
has  not  been  fully  closed  up  and  settled,  nor 
that  the  fund  in  controversy  was  In  any  wise 
needed  for  the  settlement  of  the  firm  affairs, 
independent  of  the  cUim  of  the  partner  Eg- 
bert Now,  if  there  are  sufficient  funds  of 
the  firm,  other  than  the  fund  in  controversy, 
to  meet  all  demands  against  the  firm,  or  if  all 
0uch  demands  have  already  been  discharged, 
then  this  fund  is  the  individual  property  of 
Egbert,  though  held  In  the  firm  name,  and  is 
liable  to  garnishment  and  application  to  his 
individual  debts;  and,  under  such  circumstan- 
ces, the  foreign  receivership  will  not  be  per- 
mitted to  prevent  such  application.  Being  a 
mere  trustee  for  Egbert  as  to  the  fund,  the 
same  would  be  subject  to  the  payment  of  Eg- 
bert's debts.  Section  16,  c.  71,  CJode.  And 
under  chapter  84,  Ckxle,  a  trust  fund  cannot 
be  removed  from  the  state  if  the  rigbts  of  any 
person  may  be  Impaired  or  prejudiced  there- 
by. By  dose  analogy,  this  provision  of  the 
law  would  be  applicable  to  this  case;  for  why 
should  this  receiver  be  permitted  to  remove 
this  trust  fund  if  the  rights  of  the  plaintiff 
would  be  impaired  or  prejudiced  thereby?  Be- 
fore he  is  permitted  to  do  so,  should  he  not  be 
required  to  show  to  the  satisfaction  of  the 
court  that  such  removal  will  in  no  wise  preju- 
dice or  impair  the  rights  of  the  plaintiff  by 
making  it  evident  that  Egbert  has  no  attach- 
able interest  therein?  So  far  as  the  showing 
goes,  It  is  to  the  contrary.  The  court  there- 
fore erred  in  directing  a  verdict  in  favor  of 
the  receiver. 

There  is  also  a  stiious  doubt  as  to  whether 
the  debt  on  which  plaintiff's  suit  is  founded  is 
not,  in  fact,  a  Just  liability  against  the  Dres- 
den Milling  (Company,  although  ostensibly 
against  the  firm  of  Egbert  &  Ck>.  Egbert  &. 
Go.  were  engaged  In  selling  flour  for  the 
Dresden  Milling  Company,  Egbert  being  a 
partner  in  both  companies,  and  actiiig  as  sales- 
man for  both  and  the  receiver.  As  shown  by 
the  record,  on  the  15th  May,  1892,  the  sale  of 
flour  which  gave  rise  to  the  liability  was 
made  to  plaintiff  by  Egbert  &  Co.,  as  they 
claim,  as  purchasers  from  the  Dresden  Mill- 
ing Company.  The  same  day  the  partnership 
of  Egbert  &  Co.  was  dissolved,  and  the  next 
day  the  Dresden  Milling  Company,  on  appli- 
cation of  Egbert,  partner  in  both  companies, 
was  committed  to  a  receiver,  and  the  pro- 
ceeds of  such  sale  of  flour  went  into  the 
hands  of  the  receiver.  In  other  words,  the 
Dresden  Milling  Company,  through  the  part- 
ner Egbert,  furnished  the  unmerchantable 
flour  to  the  firm  of  Egbert  &  Co.,  which  in 
turn,  through  its  partner,  the  same  Egbert, 
disposed  of  the  same  to  plaintiff;  and  the  pro- 
ceeds were  added  to  the  assets  of  the  Dresden 


Milling  Company,  one-half  thereof,  at  least, 
being  for  the  benefit  of  Egbert  Then  both 
firms  dropped  out  of  existence,— one  wftbont 
funds,  and  the  other  with  all  funds  turned 
over  to  a  receiver.  A  jury,  from  this  state 
of  fUcts,  would  be  justified  in  holding  that  this 
sale,  fraudulent  as  to  the  plaintiff,  was  a  sale 
made  by  the  Dresden  Milling  Company,  os- 
tensibly in  the  name  of  Bgfoert  &  Co.,  and 
that  the  liability  incurred  was  primarily  one 
of  the  Dresden  MHling  Company,  and  that 
the  funds  in  controversy  were  the  funds  of 
such  company,  and  liable  to  garnishment,  and 
chat  the  receiver,  standing  in  the  shoes  of  the 
latter  company,  was  not  entitled  to  take  such 
fund  away  from  such  company's  creditors  in 
this  state,  unless  he  would  show  that  they 
were  absolutely  necessary,  through  want  of 
other  funds,  to  pay  obligations  of  the  receiv- 
ership incurred  by  himself. 

The  court  would  not  permit  the  plaintiff  to 
prove,  in  defense  of  the  receiver's  claim,  that 
the  proceeds  of  the  fiour  went  to  swell  the  as- 
sets of  the  Dresden  Milling  Company,  nor  to 
prove,  by  the  record  and  otherwise^  the  char- 
acter of  the  plaintiff's  claim,  as  tending  to 
show  a  primary  liability  against  the  Dresden 
Milling  Company,  and  that  the  alleged  firm  of 
Egbert  &  Co.  were  merely  agents  in  the  trans- 
action for  the  Dresden  Milling  Company,  for 
the  puri>08e  of  rebutting  the  right  of  tiie  re- 
ceiver to  take  the  fund.  In  this  the  court  al- 
so erred;  for,  as  heretofore  shown,  a  foreign 
receiver  cannot  assert  title  to  property  with- 
in this  state  as  against  the  attachment  of  a 
resident  creditor.  He  eAmply  represents  the 
debtor  whose  title  Is  subject  to  attachment 
Runk  V.  St  John,  29  Barb.  585.  Not  only 
this,  but  the  evidence  tended  to  show  that  the 
receivership  was  a  mere  cover  to  enable  Eg- 
bert to  handle  and  dispose  of  his  own  prop- 
erty in  such  manner  as  to  hinder,  dday,  and 
defraud  his  creditors  in  this  state.  The  loc- 
trlne  of  interstate  comity  does  not  go  to  this 
extent;  and  such  receivership  would  be  de^f- 
ed  void  as  to  creditors  or  purchasers  for  value 
without  notice. 

For  these  errors,  the  judgment  is  reversed, 
the  verdict  of  the  jury  set  aside,  and  a  new 
trial  awarded. 

^^■■^  (4S  W.  Va.  TS5) 

WEIMER  et  al.  v.  RECTOR  et  aL 

(Supreme  Court  of  Appeals  of  West  Yirgiziia. 

Nov.  10.  1897.) 
Ju8TicB*8  Court  Pbaotiob— SiisNOMBR^pARTNBR- 
sHip— Actions. 

1.  A  misnomer  in  a  justice's  summons  is 
amendable,  and  is  waived  and  cured  by  appear- 
ance and  plea  to  the  action. 

2.  A  judgment  against  the  individual  mem- 
bers of  a  firm  on  a  firm  liability  is  not  erroneous 
for  failure  to  set  out  the  firm  name. 

(Syllabus  by  the  Ck>urt) 

Error  to  circuit  court,  Taylor  county:  J. 
Homer  Holt,  Judge. 

Action  by  Weimer,  Wright  A  Watkins 
against  W.  A.  Rector  and  B.  L.  Rector. 
Plaintiffs  had  Judgment  Defendants  bring 
error.    Affirmed^ 
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J.  G.  St  Clair,  for  plalntlflPs  In  error.  John 
H.  Holt,  for  defendantB  in  error. 

DENT,  J.  At  the  September  term,  1893,  of 
the  circuit  court  of  Taylor  county,  Welmer, 
Wright  &  Watklns  obtained  a  Judgment 
against  William  A.  Rector  and  Emory  L.  Rec- 
tor for  the  sum  of  $238.50,  with  interest  and 
costs;  being  an  afllrmation  of  the  judgment 
of  a  Justice  of  the  peace.  Defendants,  on  writ 
of  error  to  this  court,  dalm  that  the  judg- 
ment was  erroneous,  for  the  reasons:  (1) 
That  the  suit  was  brought,  as  shown  by  the 
summons,  in  the  name  of  Welmer,  Wright  & 
Ck>.,  while  the  Judgment  is  taken  in  the  name 
of  Welmer,  Wright  &  Watklns;  (2)  that  the 
defendants  were  sued  as  a  partnership,  and 
the  judgment  is  against  them  indiyldually;  (3) 
Insufficiency  of  the  evidence  to  warrant  a 
judgment. 

Ab  to  the  last  objection,  it  Is  sufficient  to 
•ay  that  the  evidence  is  not  made  a  part  of 
the  record,  nor  anywhere  appears  therein. 

The  first  objection,  while  urged  as  showing 
a  suit  by  one  firm,  and  a  judgment  in  favor 
of  another,  simply  sbows  a  misnomer,  to  which 
no  objection  was  made  before  the  justice,  nor 
in  the  circuit  court,  but  clearly  appears  to 
have  been  waived.  Section  14,  c.  125,  Ck)de, 
provides  that  "no  plea  in  abatement  for  a  mis- 
nomer shall  be  allowed  in  any  action,  but 
In  a  case  wherein,  but  for  this  section,  a  mis- 
nomer would  have  been  pleadable  in  abate- 
ment, the  declaration  and  summons  may,  on 
the  motion  of  either  party,  and  on  the  affi- 
davit of  the  right  name,  be  amended  by  inserts 
ing  the  same  therein."  This  section  applies 
alone  to  actions  in  the  circuit  court,  and  is 
quoted  here  simply  to  show  by  analogy  to 
what  extent  pleadings  are  amendable  In  a  jus- 
tice's court  Glaiise  10,  §  50,  c.  50,  CJode, 
provides,  ''The  pleadings  may  be  amended  at 
any  thne  before  the  trial,  or  during  the  trial, 
when  by  such  amendment  substantial  justice 
will  be  promoted.*'  This  necessarily  Includes 
the  correction  of  a  misnomer  showing  a  va- 
riance between  the  summons  and  complaint, 
or  the  contract  sued  upon.  0'Ck>nnor  v.  Dlls, 
26  S.  B.  354,  43  W.  Va.  — .  But  no  objection 
was  made  to  such  misnomer,  and  the  defend- 
ants appeared  and  pleaded  to  the  action  in 
total  disregard  thereof,  both  before  the  jus- 
tice and  in  the  circuit  court,  the  only  plea 
entered  being  that  of  payment;  thus  admit- 
ting the  original  cause  of  action,  and  waiving 
the  misnomer,  which  appears  in  no  place  ex- 
cept in  the  summons.  Therefore,  if  there 
might  have  been  any  force  in  such  objection 
If  urged  in  time,  other  than  to  compel  an 
amendment  of  the  summons,  the  appearance 
and  plea  to  the  action  cures  the  same,  as 
tbereby  the  summon?  is  reidered  functus  of- 
ficio, and  the  further  proceedings  in  the  right 
Etame  will  be  regarded  an  amendment  thereof. 

The  Judgment  against  the  partners  individ- 
ually, in  disregard  of  the  partnership  name, 
la  not  an  error  of  which  they  can  complain, 
tor  the  reasons  given  in  the  case  of  Gourson 


V.  Parker,  30  W.  Va.  621,  20  8.  B.  583. 
Partners  are  jointly  and  severally  liable  for 
partnership  obligations,  and  judgment  may, 
In  a  proper  case,  be  taken  against  them  joint- 
ly or  severally.  There  behig  no  error  to  the 
prejudice  of  the  defendants,  the  judgment  is 
affirmed. 


(4S  W.  Va.  765) 
McNEILIi  et  aL  V.  McNEILIi  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  18, 1897.) 
DsBi>— Dbatb  of  Vbhdob—Bbvooatioh— Equity 

— JUBIBDICTION. 

1.  A  deed  duly  executed  and  delivered,  which 
conveys  the  legal  title  to  real  estate  to  a  ven- 
dee, although  a  mere  power  to  sell,  is  not  re- 
voked by  the  death  of  the  vendor. 

2.  A  court  of  equity  will  not  prematurely  de- 
termine to  whom  a  sum  payable  in  the  future, 
the  payment  of  which  is  optional  with  the 
payor,  will  be  coming,  or,  in  default  of  the 
payment  thereof,  to  wnom  the  title  to  real  es- 
tate forfeited  thereby  will  revert  at  a  remote 
future  time. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Hardy  county; 
R.  W.  Dailey,  Jr.,  Judge. 

Bill  by  George  D.  McNeill  and  others 
against  B.  W.  McNeill  and  others.  Decree 
for  defendants.    Plaintiffs  appeal.    Affirmed. 

J.  N.  McMuUan  and  H.  B.  Gilkeson,  for  ai>- 
pellants.  H.  S.  Carr  and  Benj.  Dailey,  for 
appellees. 

DENT,  J.  George  D.  McNeill  et  al.  appeal 
from  a  decree  of  the  circuit  court  of  Hardy 
county,  entered  in  a  cause  therein  pending, 
wherein  they  were  plaintiflTs,  and  B.  W.  Mc- 
Neill and  others  were  defendants.  The 
grounds  of  error  assigned  are  as  follows  ^ 

(1)  That  the  court  refused  to  cancel,  as  null 
and  void,  a  certain  deed  executed  by  B.  S. 
McNeill,  deceased,  to  E.  W.  McNeill,  on  the 
lOth  day  of  July,  1889,  for  the  reason  that 
the  same  was  a  mere  power  of  attorney. 

(2)  In  not  decreeing  who  was  entitled  to  the 
purchase  money  secured  in  such  deed,  pro^ 
vided  the  same  should  be  paid  within  the 
time  limited;  and,  if  not,  to  whom  the  land 
would  revert    The  deed  is  as  follows: 

'This  deed,  made  this  10th  day  of  July, 
1889,  between  B.  S.  McNeill  and  Margaret 
McNeill,  his  wife,  parties  of  the  first  part, 
and  B.  W.  McNeill,  party  of  the  second  part 
all  of  the  county  of  Hardy  and  state  of  West 
Virginia,  witnesseth,  that  the  said  parties  of 
the  first  part,  for  and  in  consideration  of  the 
sum  of  fifteen  dollars  per  acre,  to  wit,  $14,- 
250,  to  be  paid  unto  the  said  parties  of  the 
first  part,  their  heirs  or  assigns,  or  personal 
representatives,  within  ten  years  from  this 
date,  by  the  said  party  of  the  second  part 
or  his  assigns,  the  said  parties  of  the  first 
part  hereby  grant,  sell,  and  convey  unto  the 
said  party  of  the  second  part,  and  his  as- 
signs, with  general  warranty,  the  one  undi- 
vided half  of  the  following  tract  or  parcel  of 
land,  lying  and  belng^  in  the  county  of  Tuck- 
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er,  In  the  state  of  West  Virginia,  described  as 
follows,  to  wit:  One  undivided  half  of  a 
tract  or  parcel  of  land  containing  nineteen 
hundred  acres,  more  or  less,  lying  on  the  Dry 
Fork  of  Cheat  river,  in  said  oonnty  and 
state;  it  being  the  same  tract  of  land  snr- 
yeyed  for  Francis  and  William  Deaklns  on 
the  24th  day  of  October,  1702,  and  conveyed 
to  them  by  the  commonwealth  of  Virginia 
by  patent  bearing  date  the  10th  day  of  June, 
1794,  and  the  same  tract  conveyed  by  Fran- 
cis W.  Deaklns  and  wife,  deed  dated  Septem- 
ber leth,  1839»  and  W.  F.  Deaklns  and  wife, 
by  deed  dated  August  16th,  1839,  by  John 
Hoy  and  wife,  by  deed  bearing  date  the  5th 
day  of  October,  1839,  and  by  Tobitha  M.  Cas- 
jin,  John  Heath,  George  MacLeod  and  wife, 
Richard  Surpell  and  wife,  and  others,  by  deed 
dated  the  BOth  day  of  June,  1887,  to  Daniel 
R.  McNeill,  WiUiam  C.  McNeill,  and  said  B. 
S.  McNeill,  party  of  the  first  part,  all  of 
which  aforesaid  deeds  are  of  record  In  Ran- 
dolph county.  In  the  state  of  West  Virginia; 
the  said  county  of  Tucker  at  the  time  of  the 
execution  of  said  deeds  being  a  portion  of 
Randolph  County.  It  is  further  provided  and 
expressly  agreed  by  the  parties  to  this  deed 
that  unless  the  said  B.  W.  McNeill,  party  of 
the  second  part,  or  his  assigns,  shall,  within 
ten  years  from  the  date  of  this  deed,  pay  to 
the  said  party  of  the  first  part,  his  personal 
representatives  or  heirs,  the  sum  of  fifteen 
dollars  per  acre,  to  wit,  the  sum  of  $14,250, 
then  and  In  that  event  the  lands  hereby  con- 
veyed shall  revert  to  and  vest  in  the  said 
parties  of  the  first  part,  or  their  heirs,  and 
this  deed  shall  be  null  and  void,  and  the  said 
parties  of  the  first  part,  their  heirs  or  per- 
sonal representatives,  shall  have  no  right  of 
action  under  this  deed  against  the  said  party 
of  the  second  part,  or  his  assigns.  Witness 
our  hands  and  seals.  B.  S.  McNeill.  [Seal.] 
Margaret  McNellL    [Seal.] 

"State  of  West  Virginia,  Hardy  County,  to 
wit:  I,  H.  O.  Maslin,  a  justice  for  the  coun- 
ty aforesaid,  do  certify  that  B.  S.  McNeill, 
whose  name  is  signed  to  the  above  writing 
bearing  date  the  10th  day  of  July,  1889,  has 
this  day  acknowledged  the  same  before  me 
in  my  said  county.  Given  under  my  hand 
this  10th  day  of  July,  1889.  H.  G.  Maslin, 
Justice. 

"State  of  West  Virginia,  Hardy  CJounty,  to 
wit:  I,  H.  G.  Maslin,  a  justice  for  the  county 
aforesaid,  do  certify  that  Margaret  McNeill, 
the  wife  of  B.  S.  McNeill,  whose  names  are 
signed  to  the  above  writing,  bearing  date  the 
10th  day  of  July,  1889,  personally  appeared 
before  me  in  the  county  aforesaid,  and  being 
examined  by  me  prlvUy  and  apart  from  her 
husband,  and  having  the  said  writing  fully 
explained  to  her,  she,  the  said  Margaret  Mc- 
Neill, acknowledged  the  said  writing  to  be 
her  act,  and  declared  that  she  had  willingly 
executed  the  same,  and  does  not  wish  to  re- 
tract it.  Given  under  my  hand  this  10th  day 
of  July,  1880.     H.  G.  Maslin,  Justice. 

"State  of  West  Vhrglnla,  Hardy  County,  to 


wit:  Be  It  remembered  that  on  the  10th  day 
of  May,  1890,  this  deed,  with  the  certlflcatei 
thereon  indorsed,  was  filed  in  the  clerk's  of- 
fice of  the  county  court  of  Hardy  county, 
and  admitted  to  record.  Teste:  Robert  A. 
Wilson,  Clerk  County  Ct.  H.  C." 

The  effort  of  plaintiffs,  opposed  by  defend- 
ants, was  to  show,  by  a  prior  written  con- 
tract, and  by  parol  evidence,  that  this  deed 
was  a  mere  power  of  attorney  to  sell,  'and 
not  an  absolute  sale,  and  that  by  reason 
thereof  it  was  revoked  by  operation  of  law 
on  the  death  of  B.  a  McNeill,  the  grantor. 
The  defendants  Insisted  that  it  was  an  abso-' 
lute  sale,  optional  in  10  years,  on  condition  of 
the  payment  of  the  purchase  money  within  the 
time  limited.  Unfortunately  for  the  plain- 
tiffs, viewing  the  deed,  from  their  stand- 
point, as  a  mere  power  to  sell,  yet  It  was 
coupled  with  such  interest  as  rendered  It  Ir- 
revocable on  the  death  of  the  grantor;  for 
the  legal  title  was  fully  vested  in  the  gran- 
tee, and  in  making  a  sale  he  acted  for  him- 
self, and  not  as  agent  or  attorney  for  the 
grantor,  to  wit,  in  his  own  name.  The  law 
on  this  point  is  laid  down  by  Chief  JusUce 
Marshall  in  the  case  of  Hunt  v.  Rousman- 
ier's  Adm'rs,  8  Wheat.  204|  where  he  says: 
"The  interest  or  title  in  the  thing  being  vest- 
ed in  the  person  who  gives  the  power,  re- 
mains in  him,  unless  it  be  conveyed  with  tbe 
power,  and  can  pass  out  of  him  only  by  a 
regular  act  in  his  own  name.  The  act  of  the 
substitute,  therefore,  which  in  such  a  case 
is  the  act  of  the  principal,  to  be  legally  ef- 
fectual, must  be  in  his  name;  must  be  such 
an  act  as  the  principal  himself  would  be 
capable  of  performing,  and  which  would  be 
valid  if  performed  by  him.  Such  a  power 
necessarily  ceases  with  the  life  of  the  person 
making  it  But  if  the  interest  or  estate 
passes  with  the  power,  and  vests  in  the  per- 
son by  whom  the  power  Is  to  be  exercised, 
such  person  acts  in  his  own  name.  He  is  ju> 
longer  a  substitute,  acting  in  the  place  and 
name  of  another,  but  Is  a  principal,  acthoig  in 
his  own  name,  in  pursuance  of  powers  which 
limit  his  estate.  The  legal  reason  which  lim- 
its a  power  to  the  life  of  the  person  giving  it 
exists  no  longer,  and  the  rule  ceases  with  the 
reason  on  which  It  is  founded.  The  inten- 
tion of  the  instrument  may  be  effected  with- 
out  violating  any  legal  principle.**  Also: 
"We  know  that  a  power  to  A.,  to  sell  for  the 
benefit  of  B^  Ingrafted  on  an  estate  convey- 
ed to  A.,  may  be  exercised  at  any  time,  and 
is  not  affected  by  the  death  of  the  person 
who  created  it  It  is,  then,  a  power  coupled 
with  interest  although  the  person  to  whom 
it  is  given  has  no  Interest  in  its  exercise.  His 
power  is  coupled  with  an  Interest  in  the 
thing,  which  enables  him  to  execute  it  In  his 
own  name,  and  is  therefore  not  dependent 
on  the  life  of  the  person  who  created  It** 
The  Instrument  under  consideration,  by  Its 
terms,  shows  that  this  was  the  plain  Inten* 
tion  of  the  grantor,  as  be  provides  for  iMiy- 
ment  of  the.  purchase  DBM»egr  in.  ease  of  bis 
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death.  So,  yfewing  thb  controTersy  in  the 
strongest  possible  light  for  plaintiffs,  the  cir- 
<!uit  court  committed  no  error  against  them. 
Nor  was  it  wrong  for  the  court  to  refuse  to 
determine  to  whom  the  purchase  money 
should  be  paid,  if  paid  in  time,  and,  if  not, 
to  whom  the  title  should  revert.  Not  all  the 
tieirs  of  B.  S.  McNeill  who  would  be  inter- 
bested  in  such  determinatioiS  are  before  the 
^ourt»  and  hence  they  would  not  be  bound 
thereby.  Not  only  this,  but  the  question  Is 
premature,  for  death  may  make  quite  a 
-change  in  the  parties  before  the  time  limit 
has  expired.  It  is  true,  if  the  vendee  de- 
fendant was  ready  to  pay  the  purchase  mon- 
•ey,  for  his  own  protection  he  might  ask  the 
<:ourt  to  Construe  the  will  and  deed,  and  de- 
termine to  whom  he  should  pay,  or  relieve 
him  by  assuming  charge  of  the  fund,  but  he 
48  not  so  asking.    The  decree  is  affirmed. 


(44  w.  Va.  82) 

PANCAKE  et  al.  v.  GEORQB  CAMP- 
BELL 00. 
^Supreme  Court  of  Appeals  of  West  Virginia, 
Nov.  24, 1897.) 

PaBOL  EvIDBNOB^COSTTRAOTS— AmBIOUITT— S4LB8 

^Brbacb  of  Contract— What  Con- 

STITUTBS— RbM  BD  Y. 

1.  While  prior  or  contemporaneoas  declara- 
tions of  parties  contracting  cannot  be  received 
to  interpret  an  unambiguous  written  contract,  yet 
evidence  tliat  certain  alterations  from  the  first 
draft  of  the  contract  were  made  by  the  parties 
before  its  execution  is  admissible  to  show  their 
real  intentions. 

2.  Where  there  is  a  contract  for  the  sale  oif 
^oods,  and  the  purchaser  repudiates,  the  con- 
tract, and  refuses  to  consummate  it  by  accept- 
ance of  the  goods,  the  seller  may  at  once  sue 
for  damages  for  breach  of  the  contract,  with- 
out waiting  for  the  period  for  the  delivery  of 
the  goods  to  elapse,  and  without  tender  of  them. 

(Syllabaa  by  the  Court.) 

Brror  to  dreuit  court*  Hampshire  county; 
JEL  W.  Dailey,  Jr^  Judge, 

Action  by  Pancake  &  Co.  against  the  George 
Campbell  Company. for  damages.  PlalntiipCs 
had  Judgment  Defendant  brings  error.  Af- 
firmed. 

R.  W.  Monroe,  for  plaintiff  in  error.  H.  B. 
-Gilkeson,  for  defendants  in  error. 

BRANNON,  J.  The  plaintiff  In  error,  by 
counsel,  Insists  that  its  demurrer  to  the  dec- 
laration should  have  been  sustained.  The 
declaration  stateiT  that  the  following  written 
contract  was  made  between  the  parties: 
•  "Romney,  W.  Va.,  May  16,  1893.  We  have 
this  day  sold  to  George  Gampbell  Co.  1,000 
-tons  of  chestnut  dak  bark,  2,000  lbs.  to  the 
ton,  for  seven  dollars  and  twenty-five  cents 
(7.26)  per  ton;  no  batk  to  be  delivered  until 
afterAugust  lst,ei:ceptas  said  G^i^e  Camp- 
bell Co.  may  direct  AH  bark  delivered  fTom 
June  1,  1898,  to  June  1,  1894,  on  their  scales 
at  Ronmey;  bark  to  be  in  good  merchantable 
condition,  and  dry,  and,  if  not  in  such  condl- 
^tUm,  to  be  docked  so  as  to  make  It  equivalent 


to  good  and  dry  bark.  Afi  bark  received  dur- 
ing week  to  be  paid  for  at  end  of  same. 
Pancake  &  Co. 

"We  hereby  accept  the  above  terms. 
George  Campbell  Co.,  per  T.  D..  Campbell.'* 

The  declaration  avers  that  the  plaintiffs. 
Pancake  &  Co.,  between  the  Ist  day  of  June, 
1893,  and  80th  of  September,  1893,  Were  ready 
and  willing  to  deUver  to  the  defendant  tiie 
bark,  and  offered  to  deliver  the  same,  and  the 
'  defendant  refused  to  accept  the  same.  The 
suit  was  brought  for  the  recovery  of  dam- 
ages, for  the  breach  of  the  contract,  on  30th 
of  September,  1898.  The  defendant  claims 
that  It  was  prematurely  brought,  and  that  the 
contract  contemplated  a  ratable  monthly  de- 
Uvery  from  August  1,  1893,  to  June  1,  1894, 
—an  average  delivery  of  so  many  cords  per 
month,— and  that  the  plaintiffs  could  not  ex- 
ercise the  right  of  delivering  all  at  once,  or 
faster  than  the  ratable  monthly  average,  and 
could  not  sue  for  breach  of  contract  on  the 
30th  of  September,  1893.  .  Some  counts  of  the 
declaration  would  not  be  obnoxious  to  the 
demurrer,  they  being  counts  for  goods  sold 
and  delivered;  but,  other  counts  going  for  the 
whole  damage  for  breach  of  the  contract  to 
accept  and  pay  for  1,000  tons  of  bark,  we 
must  interpret  the  legal  effect  of  the  written 
contract 

I  do  not  think  there  is  any  ambiguity  in 
the  contract,  calling  for  or  admitting  any  oral 
evidence  for  its  interpretation.  The  contract 
did  give  the  defendant  the  right  to  refuse  to 
take  any  bark  until  after  August  1,  1893,  but 
gave  no  such  right  of  refusal  after  that,  since 
the  contract  imposed  upon  Pancake  &  Co. 
the  duty  of  delivering  the  bark  between  Ist 
of  June,  1893,  and  '1st  of  June,  1894,  giving 
them  the  right  to  deliver  between  these  dates 
in  such  quantities  and  at  such  times  as  they 
chose.  The  very  fact  that  the  writing  gave 
the  CampbeU  Company  the  right  to  refuse 
bark  up  to  the  1st  of  August,  1893,  implies  the 
right  of  the  other  imrty  to  deliver  as  it  chose 
afterwards.  There  is  no  limitation  upon  that 
right  in  the  writing,  and  It  is  the  reflex  of  the 
intent  of  the  parties.  Pancake  &  Co.  had  the 
light  to  take  the  entire  time  between  1st  of 
August,  1893,  and  1st  of  June,  1894,  for  de- 
livery; but  the  other  side  had  ne  right  to 
refuse  to  accept  bark  between  those  dates. 
These  considerations  would  overrule  the  de- 
murrer, for,  as  the  declaration  alleges  the 
offer  to  deliver  the  whole  quantity,  and  the 
refusal  of  the  defer^dants  to  accept,  it  gives 
immediate  cause  of  action.  The  plaintiff  is 
not  suing  for  the  price  of  the  whole  quantity 
of  bark,  but  for  some  baric  delivered,  and  for 
damages  for  refusal  to  acoept  the  balance, 
and  when  once  the  Campbell  Company  re- 
fused to  go  on  with  its  contract,  as  the  dec- 
laration alleged  it  did,  the  plaintiff  could, 
without  actual  delivery  or  even  tender  of  the 
bark,  and  without  waiting  for  the  1st  of 
June,  1894,  to  arrive,  sue  for  damages.  When 
one  party  refuses  to  complete  the  contract 
the  other  can  sue  for  consequent  ditmsges  at 
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once.  James  t.  Adams,  16  W.  Va.  246;  8 
Am.  &  Bug.  Bnc.  Law,  908;  Johnson  v. 
Bums.  88  W.  Va.  661,  20  S.  E.  686;  Meredith 
v.  Salmon,  21  Orat  768;  1  Am.  &  Eng.  Enc. 
Law,  541. 

It  Is  claimed  that  the  court  erred  in  allow- 
ing Pancake  to  be  asked,  after  he  liad  said 
that  the  draft  of  the  contract  was  in  the 
handwriting  of  Campbell,  in  whose  hand  the 
interlineations  were,  to  which  he  answered, 
"In  mine,"  and  was  then  asked,  "How  did 
those  interlineations  come  to  be  made?"  and 
he  answered:  "As  the  contract  was  original- 
ly written  by  T.  D.  Campbell,  and  presented 
to  me,  I  refused  to  sign  it,  and  said  to  T. 
D.  Campbell  that  we  had  contracted  for  the 
bark  from  other  parties,  and  it  would  be 
coming  in,  and  we  wanted  to  deliver  it  as 
fast  as  we  got  it,  and  we  would  not  contract 
otherwise.  We  were  willing  to  defer  delivery 
nnttl  July  18th,  except  as  defendant  might 
request,  as  the  parties  from  whom  we  had 
bought  bark  would  not  begin  to  bring  it  in 
very  fast  until  that  time.  Said  Campbell  then 
asked  that  the  time  be  deferred  until 
August  15th,  for  beginning  delivery,  to  which 
I  objected,  but  finally  agreed  to  August  Ist 
as  the  time,  and  the  alteration  was  then 
agreed  to,  and  the  erasures  and  interlinea- 
tions were  made;  and  T.  D.  Campbell  signed 
the  agreement  for  the  defendant,  and  I  sign- 
ed it  for  the  plalntilTs."  The  witness  had  be- 
fore him  the  writing,  the  original  draft  of 
whi(^  read,  "Bai^  to  be  delivered  as  said 
George  Campbell  Co.  may  direct,  from  June 
1,  1883,  to  June  1,  1884;"  and  from  it  the 
words  ''bark  to  be  delivered"  were  erased, 
and  the  interlineation  was  made,  "No  baik 
to  be  delivered  until  after  August  1,  except," 
and  then  the  words  "all  bark  delivered"  were 
interlined  after  the  word  "direct,"  and  before 
the  words  '*from  June  1,  1898."  It  seems  to 
me  that  this  evidence  of  Pancake  was  ad- 
missible as  part  of  the  res  gesttt,--a  part  of 
the  very  act  of  the  formation  of  the  contract 
It  showed  just  what  the  parties  meant  as  to 
the  time  of  delivery  of  the  bark.  It  made 
that  so  dear  that  there  could  be  no  dispute 
about  it  before  the  jury,  and  its  admission  is 
therefore  defensible.  It  shows  that  the  de- 
fendant wanted  to  Insert  a  privilege  in  it  to 
direct  the  process  and  time  of  the  delivery  of 
the  bark,  and  that  the  plaintiffs  would  not 
consent  to  it,  and  that  the  right  of  the  plain- 
tiffs to  deliver  unrestrictedly  between  those 
two  dates  was  accorded  to  them,  and  no  men- 
tion of  periodical  or  partial  deliveries  was 
made,  and  it  cannot  be  Inserted  by  construc- 
tion. Counsel  for  plaintiff  in  error  would 
tiave  us  say  that  this  writing  is  ambiguous, 
and  that  we  must  place  ourselves  in  the  posi- 
tion of  the  parties  to  arrive  at  the  intention  of 
the  parties,  and  consider  surrounding  facts 
and  circumstances;  and  he  argues  that  as 
it  was  the  Intendon  of  the  defendant  to  erect 
a  factory  at  Romney,  to  grind  bark,  with  a 
capacity  of  10  tons  per  day,  we  are  to  Infer 
that  the  parties  meant  a  delivery  not  greater 


than  that,— indeed,  a  delivery  on  an  average 
for  the  period.  Now,  if  we  admit  an  am 
biguity  in  the  writUig,  allowing  oral  evidence, 
how  much  more  condusive  than  that  drcum- 
stance  is  the  fact  of  this  radical  change  in 
the  original  draft  of  the  instrument?  Tbe 
change  is  a  total  denial  of  the  construction 
which  the  defendant  would  now  put  upon 
the  words.  This  is  not  the  case  of  mere 
antecedent  or  contemporaneous  oral  declara- 
tion, introduced  to  exphdn  a  contract;  but  it 
is  putting  ourselves  in  the  situation  of  the 
parties,  and  showing  what  they  actually  did 
in  the  very  execution  of  the  contract  But 
this  discussion  is  immaterial,  and  introduced 
simply  in  deference  to  the  counsd's  argu- 
ment; for  the  fact  is  it  has  no  force,  not 
even  pertinency,  to  the  case,  because  the 
oral  evidence  objected  to  only  shows  what 
the  writing  Itsdf  in  legal  construction  shows, 
and  therefore,  even  if  the  oral  evidence  were 
inadmissible,  its  introduction  would  be  harm- 
less error.  The  writing  itself  speaks  the 
same  language  and  meaning. 

Complaint  is  made  that  the  conrt  refused  to 
Instruct  the  jury  that,  under  the  contract  In 
view  of  the  evidence  in  the  case,  the  plaintiffs 
did  not  have  the  right  to  require  defendant 
to  receive  all  the  bark  at  tiie  time  of  the 
Institution  of  the  suit  and  could  not  recover, 
unless  it  was  shown  that  the  plaintiffs  tender- 
ed or  offered  to  deliver  the  entire  quantity  of 
barlE,  and  an  offer  to  ddlver  the  whole  be- 
fore they  had  a  right  to  deliver  and  require 
it  to  be  accepted.  This  instruction  was  prop- 
erly refused.  The  plaintiffs  admitted  an  in- 
debtedness of  $238  for  bark  already  ddivered, 
and  not  paid  for.  The  plaintiffs  had  a  ri^t 
to  recover  this,  and  yet  this  Instruction  told 
tike  jury  there  could  be  no  recovery.  Again, 
it  virtually  makes  the  court  pass  on  the  oral 
evidence;  and  still  more  objectionable  Is  It 
in  the  fact  that  there  was  evidence  before 
the  jury  to  show  that  the  plaintiffs  offered  to 
deliver,  and  asked  the  privilege  of  ddlvering, 
the  bark,  and  had  ample  bark  ready  to  de- 
liver, and  requested  the  defendant  to  comply 
with  its  contract  and  the  defendant  failed 
and  refused  to  do  so,  which  facts,  if  true, 
would  dispense  with  any  tender  of  the  baik, 
or  offer  to  deliver  it  or  the  necessity  of 
waiting  until  the  expiraticm  of  the  year;  and 
yet  the  instruction.  Ignoring  all  this  evidence 
of  a  prominent  or  controlling  factor  in  the 
case,  told  the  jury,  they  could  not  find  for 
the  plaintiffs  without  such  tender.  The  ques- 
tions whether  the  plaintiffs  did  make  a  tender 
or  offer  to  deliver,  and  whether  there  was 
any  one  to  receive  the  bark,  and  whether  the 
defendant  refused  to  accept  <uid  thus  had 
relieved  the  plaintiffs  therefrom,  were  before 
the  jury.  This  instruction  told  the  Jury  to 
disregard  all  such  evidence,  although  it  was 
peculiarly  a  Jury  question. 

Complaint  Is  also  made  that  the  conrt  re- 
fused to  instruct  that  the  written  contract 
called  for  a  ratable  dellvey  of  the  bark  dur- 
ing 10  months  from  August  1,  1883,  to  June 
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1»  1894,  aad  that  on  the  80th  of  September, 
1893,  ^hen  the  suit  waa  brouj^ht,  the  plain- 
tiffs had  no  right  to  Insist  on  the  defendant's 
taking  mort!  than  95  cords,  and  coold  not, 
on  account  of  the  defendant's  refusal  to  ac- 
cept the  bark,  recover  more  than  the  loss  on 
96  cords.  Under  my  conatructlon  of  the  con- 
tract, it  did  not  call  for  a  ratable  monthly 
delivery.  We  may  just  as  well  say  it  called 
for  a  daily  or  a  weekly  delivery.  No  periodi- 
cal deliveiy  is  specified  in  it,  and  therefore 
this  instruction  was  a  radical  misconstruction 
of  that  contract;  and,  the  defendant  having 
no  right  to  refuse  to  accept,  his  refusal  was 
a  cause  of  action  on  the  30th  of  Septeml)er, 
1896.  I  see  no  reason  to  arrest  the  judgment 
or  to  grant  a  new  trial.  It  19  useless  to  dis- 
cuss the  evidence  under  this  head.  I  think 
it  plainly  Justifies  the  yeidict  Judgment  for 
the  plaintiffs  affirmed. 


(43  w.  Va.  769) 

SISLSR  V.  SHAFFER. 

^Supreme  Court  of  Appeals  of  West  Vhrginia. 
Nov.  18,  1897.) 

Conduct  ov  Trial  —  BrmBNcs  —  Rblbvaitot  — 
Nbw  Trial— Nbwlt-Dxscovbrbd  Evi- 

DBNOB— ApPBAL— RSVIBW. 

1.  A  party  to  a  suit  who  testifies  in  his  own 
behalf  to  a  fact  irrelevant  to  the  issue  in  sup- 

Eort  of  his  own  testimony,  and  prejudicial  to 
ia  opponent,  cannot  object  to  its  contradiction 
on  the  ground  of  irrelevancy. 

2.  "Whether  either  party  may  introduce  new- 
ly-discovered testimony  after  a  case  has  been 
once  closed  is  a  matter  of  sound  discretion, 
which  will  not  be  reviewed,  unless  it  has  been 
clearly  abused. 

8.  Newly-discovered  evidence,  merely  cumula- 
tive, however. apparently  decisive,  is  not  suffi- 
cient cause  to  justify  setting  aside  the  verdict 
of  a  jury. 

4.  lliis  court  will  not  disturb  the  verdict  of 
a  jury,  founded  on  conflicting  testimony  approv- 
ed by  the  trial  court,  unless  the  evidence,  as  a 
whole,  clearly  and  plainly  preponderates  against 
such  verdict. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Preston  county;  J. 
Homer  Holt,  Judge. 

Action  by  Joseph  F.  Sisler  against  Gus  J. 
Shaffer.  Plaintiff  had  judgment  Defendant 
brings  error.     Affirmed. 

Neil  J.  Fortney  and  Henry  day  Hyde,  for 
plaintiff  in  error.  P.  J.  Crogan,  for  defend- 
ant in  error. 

DBNT,  J.  Writ  of  error  from  a  judgment 
of  the  circuit  court  of  Preston  county  in  fa- 
vor of  Joseph  F.  Sisler  against  Gus  J.  Shaf- 
fer, for  the  sum  of  $289.52,  virith  interest 
and  costs.  Defendant  assigns  the  following 
errors,  to  wit:  (1)  That  the  witnesses  Mich- 
ael Lynch  and  James  Wright  were  permit- 
ted t&  testify  as  to  separate  purchases  of 
them  at  other  times  and  places  not  involved 
In  the  present  suit;  (2)  that  the  defendant 
was  not  permitted  to  introduce  newly-discov- 
ered evidence  after  the  argument  of  counsel, 
but  before  the  retirement  of  the  Jury;  (3) 
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that  the  verdict  of  the  Jury  was  not  set  aside 
on  account  of  newly-discovered  evidence, 
and  because  contrary  to  the  law  and  the 
evidence. 

The  question  of  fact  Involved  in  this  suit 
was  as  to  whether  the  defendant,  when  be 
purchased  a  certain  lot  of  lumber  of  the 
plaintiff,  made  known  that,  in  making  the 
purchase,  he  was  acting  as  the  agent  of  Bew 
&  Co.  Plaintiff  testified  that  he  did  not  do 
BO.  Defendant,  on  the  other  hand,  testified 
to  the  contrary;  and  in  support  of  his  de- 
fense, while  giving  his  testimony  in  chief, 
made  the  broad  statement  that  at  the  time 
of  the  purchase  in  controversy  he  was  not 
engaged  in  buying  or  shipping  any  lumber 
on  his  own  account  To  discredit  the  de- 
fendant's testimony,  the  court  allowed  the 
plaintiff,  over  the  objection  of  the  defendant, 
to  introduce  the  witnesses  lynch  and 
Wright,  who  testified  that  about  the  same 
time  the  defendant  had  purchased  separate 
biUs  of  lumber  of  them,  and  that  they  had 
or  were  about  to  sue  him  therefor.  This  was 
not  a  matter  material  to  the  issue,  about 
which  the  defendant  ordinarily  could  be  con- 
tradicted. His  own  evidence  on  the  point 
was  irrelevant,  but,  having  introduced  it  in 
support  of  his  evidence,  the  plaintiff  had  the 
right  to  contradict  it  "A  party  who  draws 
from  his  own  witness  irrelevant  testimony, 
which  is  prejudicial  to  the  opposing  party, 
ought  not  to  be  heard  to  object  to  its  contra- 
diction on  the  ground  of  its  irrelevancy." 
29  Am.  &  Eng.  Enc  Law,  793,  794;  State  v. 
Sergent,  32  Me.  429.  Strange  cattle  having 
wandered  through  a  gap  made  by  himself, 
he  cannot  complain.  It  was  a  question  of 
sound  discretion  with  the  court  as  to  wheth- 
er the  newly-discovered  evidence  should  b^ 
permitted  to  go  to  the  Jury  at  the  late  stage 
at  which  it  was  offered;  and  this  discretion 
was  not  abused,  as  the  court  could  not  per- 
mit it  to  be  heard  at  that  time  without  re- 
opening the  case,  and^  it  was  Improper  to  do 
so,  unless  the  evidence  was  sufficient  to  Justi- 
fy setting  aside  the  verdict,  if  one  had  been 
found  before  its  discovery.  To  admit  would 
have  been  equivalent  to  granting  a  new  trial, 
as  the  plaintiff  would  have  the  right  to 
have  the  case  continued  on  the  grounds  of 
surprise.  Hence  this  at  once  raises  the  ques- 
tion as  to  whether  the  newly-discovered  evi- 
dence would  Justify  the  setting  aside  of  the 
verdict  The  defendant  testified  that  at  the 
time  the  purchase  was  made  of  the  plaintiff 
he  Informed  him  that  he  was  acting  as  the 
agent  of  Bew  &  Co.  Stemple's  evidence, 
newly  discovered,  would  have  fully  corrobo- 
rated defendant,  and  wholly  related  to  that 
to  which  he  had  testified,  and  in  all  probabil- 
ity would  have  been  sufficient  to  have  de- 
feated the  plaintiff's  action.  Unfortunately, 
It  comes  strictly  under  the  character  of  evi- 
dence called  accumulative,  and  which,  as 
has  long  been  the  settled  law,  is  insufficient 
to  sustain  a  motion  for  a  new  trial.  Grogan 
V.  Railway  Co.,  39  W.  Ya.  421,  19  8.  B.  563; 
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Halstead  t.  Horton,  38  W.  Va.  727,  18  S.  B. 
963;  Carder  y.  Bank,  34  W.  Va.  38,  11  & 
B.  716;  16  Am.  &  Bng.  Bnc  Law,  570.  This 
rule  lias  been  denounced  as  not  being  found* 
ed  on  juat  or  solid  grounds.  Silver  Plate 
Go.  ▼.  Barclay,  48  Hun,  66.  But  it  has  been 
too  long  established  now  to  be  disregarded. 
It  is  said  in  support  of  the  rule  that,  were  it 
otherwise,  *'not  one  verdict  in  ten  would 
stand.  Some  corroborating  evidence  may 
always  be  found  or  made,  and  the  trial  by 
jury  would  be  the  most  precarious  of  all 
trials."  "Every  one  must  perceive  the  in- 
convenience and  delay  which  will  arise  from 
granting  new  trials  upon  the  discovery,  of 
new  testimony  or  other  witnesses  to  the 
same  fact.  It  often  happens  that  neither 
party  knows  all  the  persons  who  may  be  ac- 
quainted with  some  of  the  circumstances  re- 
lating to  the  point  in  controversy.  If  a  sug- 
gestion then  of  the  present  kind  be  listened 
to,  a  second,  if  not  a  third  and  fourth,  trial 
may  always  be  had.  There  may  be  many 
persons  yet  unknown  to  the  defendants  who 
may  be  material  witnesses  in  this  cause,  and 
this  may  continue  to  be  the  case  after  a  do»- 
en  trials."  HU.  New  Trials,  p.  500,  i  13.  It 
looks  like  a  great  hardship  that  a  defeated 
litigant  should  not  be  permitted  to  have  the 
advantage  of  after-discovered  and  strongly 
decisive  corroborating  testimony  which  he 
was  unable  to  use  at  the  trial;  yet  to  estab- 
lish such  a  precedent  would  be  to  cause  liti- 
gants to  be  careless  in  preparation  for  trial, 
and  open  the  way  to  the  manufactory  of  such 
testimony,  to  the  dday  and  subversion  of 
Justice. 

The  last  point  relied  on  is  that  the  verdict 
Is  contrary  to  the  law  and  the  evidence.  The 
(acts  undisputed  are  that  the  defendant  con- 
tracted to  purchase  a  certain  lot  of  oak  lum- 
ber of  the  plaintiff,  who  loaded  and  shipped 
the  same  to  Bew  &  Co.,  of  Baltimore.  Some 
time  after  shipment  Bew  &  Co.  went  out  of 
business,  without  payipg  for  the  lumber. 
The  question  of  dispute  Is  as  to  whether 
the  defendant  informed  plaintiff  that  he  was 
making  the  purchase  as  the  agent  of  Bew 
&  Go.  in  such  manner  as  to  relieve  him  from 
liability.  Defendant  m&tntains  he  did. 
Plaintiff  denies  it  The  evidence  of  the  wit- 
nesses Lynch  and  Wright  is  discredited  by  the 
fact'  that  they  are  setting  up  the  same  kind 
of  claims  against  the  defendant,  and  are  in- 
terested in  requiring  the  defendant  to  make 
good  the  losses  sustained  by  the  failure  of 
Bew  &  Go.  The  legitimate  evidence,  as  cer- 
tified, is  contradictory,  and  apparently  pre- 
ponderates in  favor  of  the  defendant  Yet 
the  Jury  found  against  him,  and  the  circuit 
court  whie.*5  heard  the  testimony,  confirmed 
the  finding,  and  this  court  will  not  disturb  it, 
unless  it  can  hold  that  It  is  "plainly  against 
the  decided  and  clear  preponderance  of  evi- 
dence." Johnson  v.  Bums,  39  W.  Va.  668, 
20  S.  B.  686;  Akers  v.  De  Witt,  41  W.  Va. 
229,  28  S.  B.  669.  In  all  similar  cases  of 
agency,  the  true  inquiry  is,  to  whom  waa 


the  credit  given,— to  the  agent  or  principals 
or  both?  The  agent  can  always  rdieve  him- 
self from  responsibility  by  distinctly  and  nn- 
equivocally  making  the  contract  In  the  prin- 
cipal's name,  and  not  In  any  wise  landing 
his  credit  thereto.  Or  he  may  buy  tot  tbe 
principal,  and  stfll  make  himself  liable  bj 
dealing  in  such  way  aa  to  lead  the  seller  to 
believe  that  although  he  is  buying  for  a  dis- 
closed principal,  he  (the  agent)  is  to  be  tbe 
responsible  paymaster.  Mecbem,  Ag.  |  654: 
Story,  Ag.  f§  266,  267.  If  the  agent  would 
escape  personal  responsibfllty,  'it  is  hla  pri- 
mary function  to  bind  the  principal,  and  not 
himself;  and  likewise  to  bind  such  third  per- 
sons to  the  principal,  and  not  to  himself.*' 
Mechem,  Ag.  4  406.  'The  act  of  the  agent 
should  purport  to  be  what  it  is  intended  to 
be,— the  act  of  the  principal,— and  should  be 
performed  in  bis  name  by  the  agent  as 
such."  Id.,  S  417.  In  the  case  of  Cobb  v. 
Knapp,  71  N.  Y.  348,  an  almost  similar  case 
to  the  one  under  discussion,  except  that 
wheat  instead  of  lumber  was  Involved,  the 
Judge  says:  **In  this  case  the  evidence  of 
the  defendant  which  was  to  some  extent  cor- 
roborated, if  true  established  a  case  of  non- 
liability." "If  the  Jury  adopted  the  plaintiffs 
evidence,  it  made  a  clear  case  of  UaWllty."  "If 
the  verdict  was  wrong,  it  was  the  error  of  the 
Jury,"  which  this  court  is  powerless  to  disturb, 
and  the  Judgment  must  be  affirmed. 


(43  W.  Va.  647) 
MILLBR  V.  HARB. 

(Supreme  Goart  of  Appeals  of  West  Virginia. 

Nov.  10,  1897.) 
Equrrr  Practtcb— Demcrrbr— Ebtoppbi.  bt  Ao- 

QUIBSOBKOB  —  NUIBANCB  —  WeO  MAT 
COIIPLAIN— DaMAOBB. 

1.  A  general  demurrer  to  a  bill  in  equity  it 
properly  overruled,  if  the  bill  as  a  whole  states 
facts  which  entitle  the  plaintiff  to  relief. 

2.  H.,  after  acqiileBcing  and  even  asaiatiiig  M. 
in  maintaining  a  boom  for  the  catching  and 
preserving  of  ties,  timber,  etc.,  and  receiving 
the  benefits  thereof  in  the  saving  of  large  num- 
bers  of  his  ties  at  an  expense  far  less  than  it 
must  have  cost  him  If  they  had  passed  beyond 
the  boom,  cannot  in  a  court  of  equity,  be  heard 
to  Bay  that  the  boom  was  constructed  and  main* 
tained  in  violation  of  law,  and  was  a  public  noi- 
sance.  interfering  with  steamboat  nayigation. 
and.tnerefore  that  he  should  not  be  required  to 
pay  a  Just  and  reasonable  compensation  for 
the  catching  and  preserving  of  his  said  ties  la 
said  boom. 

3.  If  a  boom  is  erected  and  maintained  on  a 
navigable  stream  in  violation  of  law,  and  is 
therefore  a  public  nuisance,  an  individual  has 
no  cause  of  complaint  aside  from  that  of  the 
common  public,  unless  he  suffer  a  special  and 
peculiar  aamage  therefronit  distinct  and  apart 
from  the  common  injury. 

(Syilabos  by  the  Court) 

Appeal  from  circuit  court.  Wood  county: 
Tavenner,  Judge. 

Bill  by  D.  M.  Miller  against  John  A.  Hare. 
From  a  decree  confirming  the  commissioner's 
report  in  plaintiff's  favor,  defendant  appeals. 
Reversed  in  part,  and  decree  entered. 
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J.  O.  McCluer,  for  appellant.  V.  BL  ArdH 
«r»  for  appellee. 

McWHORTER,J.  D.  H.  MlUer  flled  in  tbe 
derk'B  office  of  the  circuit  court  of  Wood 
county,  on  the  24th  day  of  June,  1898»  his 
affidavit  for  an  attachment  against  the  es- 
tate of  John  A.  liare,  on  the  ground  of  non- 
residence  of  the  defendant,  claiming  that  he 
was  justly  entitled  to  receive  from  the  de- 
fendant in  the  suit  which  was  about  to  be 
Instituted  in  the  said  court  the  sum  of  1800; 
as  set  out  in  said  affidavit;  and  at  the  same 
time  tiled  his  bond,  with  security,  in  the 
penalty  of  $1,600,  and  caused  orders  of  at- 
tachment to  be  issued  from  said  clerk's  office 
to  the  sheriffs  of  the  counties  of  Wood  and 
Wirt,  respectively.  The  former  was  levied 
by  the  sheriff  of  Wood  county,  June  26, 1888; 
on  one  barge  of  ties,  containing  2,000  ties. 
The  latter  was  on  the  same  day  levied  by  a 
constable  of  Wirt  county  on  one  boat  load  of 
ties.  Defendant  afterwards,  on  the  8th  of 
July,  gave  bond  and  took  possession  of  the 
property  so  levied  upon. 

At  the  July  rules  plaintiff  ffied  his  bill, 
alleging  that  he  was  the  owner  of  a  certain 
boom  near  the  mouth  of  Hughes  river,  in 
Wirt  county,  W.  Va.,  used  for  the  purpose 
of  catching  timber  and  railroad  ties  which 
might  be  drifting  in  said  river;  that  said 
river  is  one  of  the  large  tributaries  of  the 
Little  Kanawha,  and  as  such  a  part  of  the 
Little  Kanawha  river;  that  there  was  no 
boom  in  use  for  the  catching  of  timber  drift- 
ing in  said  Hughes  river  below  the  point 
where  plaintifTs  boom  was  located  in  said 
river,  and  no  means,  by  boom  or  otherwise, 
below  his  boom  for  the  preservation  of  logs, 
trees,  railroad  ties,  etc;  that  in  the  fall  of 
1882  and  the  spring  of  1808  he  caught  in  the 
said  boom  railroad  ties  which  were  drifting 
in  said  Hughes  river  belonging  to  the  de- 
fendant, John  A.  Hare,  to  the  number  of  9,- 
600  ties;  that  he  preserved  said  ties  In  said 
boom,  and  notified  the  defendant,  John  A. 
Hare,  that  his  ties  had  been  caught,  and  de- 
manded from  him  payment  of  the  compensa- 
tion prescribed  by  statute  in  relation  to  drift 
property,  and  that  defendant  whoUy  refused 
to  pay  plaintiff  the  amount  which  he  was 
entitled  to  for  catching  and  preserving  them; 
that  he  is  entitled  to  receive  from  the  sadd 
Hare  the  sum  of  six  cents  for  each  and  every 
tie  caught  and  preserved  by  him;  that  the 
defendant  had  recently  taken  possession  of 
his  said  ties  without  plaintiff's  consent,  and 
proceeded  to  load  the  same  in  bariges;  and 
that,  at  the  time  of  the  institution  of  this 
suit,  he  was  shipping  the  same  to  market, 
without  paying  plaintiff  the  amount  due  him 
for  catching  the  same,  and  without  settling 
with  plaintiff,  although  he  had  often  been 
requested  so  to  do;  and  alleging  the  nonresi- 
dence  of  the  defendant,  and  that  he  had  no 
property  within  the  knowledge  of  the  plain- 
tiff save  and  except  the  property  attached  In 
this  case,  unless  it  was  some  cross-ties  which 


are  stUl  on  the  waters  of  the  Little  Kana> 
wha^  but  of  the  quantity  or  location  thereof 
plaintiff  was  not  advised  and  could  not 
charge.  Further  alleging  that  the  said  ties 
were  branded  by  the  brand  belonging  to  the 
said  John  A  Hare,— that  is,  the  letters  "J. 
H.";  that,  had  it  not  been  for  his  catching 
said  ties,  the  same  would  have  drifted  out 
into  the  Little  Kanawha,  and  ultimately  Into 
the  Ohio  river,  and  would  have  been  lost  or 
scattered  along  said  river,  by  which  defend- 
ant would  have  been  damaged  to  a  much 
greater  extent  than  the  value  fixed  by  the 
statute  for  catching  and  preserving  the  ties; 
that  he  had  preserved  said  ties  in  his  boom 
at  his  own  cost  and  expense;  that  the  said 
ties  filled  plaintifTs  boom,  and,  by  reason 
of  the  plaintiff's  preserving  the  ties  of  de- 
fendant, he  was  totally  unable  to  take  care 
of  his  own  ties,  which  were  too  numerous  to 
preserve  after  said  boom  was  filled  with  the 
ties  of  said  defendant,  and  plaintiff  was  put 
to  great  cost  and  expense  in  securing  his  own 
ties,  which  drifted  out  into  the  Little  Ka- 
nawha and  Ohio  rivers,  which  would  not 
have  been  the  case  had  plaintiff  not  caught 
and  preserved  the  ties  of  said  defendant,— 
all  of  which  the  said  defendant  well  knew  at 
the  time  he  took  possession  of  the  ties  from 
plaintiff's  boom,  and  refused  to  pay  plaintiff 
the  compensation  fixed  by  statute;  that  he 
filed  an  affidavit,  and  caused  an  order  of  at- 
tachment to  be  issued  from  the  clerk's  office 
of  the  said  court  of  Wood  county,  and  by 
virtue  of  said  attachment  the  sheriff  of  Wood 
county  had  levied  upon  and  attached  a  barge 
of  ties,  containing  about  2,000,  as  the  prop- 
erty of  said  Hare,  which  was  then  in  pos- 
session of  the  sheriff;  and  that  a  copy  of 
said  order  of  attachment  was  also  sent  to 
the  sheriff  or  any  constable  of  Wirt  county, 
which  was  levied  also  upon  a  lot  of  ties  In 
Wirt  county,  and  the  same  were  in  the  pos- 
session of  the  officer  levying  it;  and  he  fil^ 
as  exhibits  the  affidavit  and  order  for  the 
attachment.  And  ftirther  charging  that  the 
defendant  was  indeblied  to  him  in  the  sum 
of  $230  for  a  lot  of  rope  which  plaintiff  fur- 
nished to  said  defendant  to  be  used  by  him 
in  securing  the  timber,  ties,  and  logs,  in 
Hughes  river,  one  coil  of  which  rope  said 
defendant  used,  and  one  coil  was  delivered 
by  plaintiff  at  the  barn  of  Col.  Enoch,  near 
Greenville,  and  defendant  notified  that  said 
rope  was  there  subject  to  his  orders  upon 
payment  of  the  costs  thereof,  and  that  said 
defendant  had  failed  to  pay  for  said  rope, 
and  that  the  plaintiff  was  justly  entitled  to 
recover  the  value  thereof;  and  charging  that 
he  was  Justly  entitled  to  recover  from  the 
defendant,  for  catching  and  securing  the  rail- 
road ties,  the  sum  of  $570,  and  for  the  rope 
furnished  to  the  said  defendant  the  sum  of 
$230,  making  in  all  the  sum  of  $800;  that  he 
was  remediless  in  the  premises,  save  in  a 
court  of  equity,  where  matters  of  the  kind 
are  properly  cognizable;  and  prayed  that  he 
might  have  a  decree  against  the  defends^ 
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for  the  Bum  of  $800,  and  for  the  aale  of  said 
cross-tlea  attached  in  the  counties  of  Wood 
and  Wirt,  and  out  of  the  proceeds  that  the 
costs  might  be  paid,  and  expenses  of  leyying 
upon  and  attaching  said  cross-ties,  and  pre- 
eerving  the  same  in  the  hands  of  the  sheriff, 
and  for  the  payment  of  his  claim  and  inter- 
est, and  for  general  relief. 

Defendant  filed  a  general  demurrer  to  the 
bill,  and,  without  waiying  his  demurrer,  filed 
his  answer,  denying  that  tiie  Hughes  river  is 
any  part  of  the  Little  Kanawha  river,  and 
averring  that  it  is  a  separate  and  dlsthict  river, 
and  so  recognized  in  the  history  and  geo- 
graphical surveys  and  delineations  on  the 
maps  of  the  state  of  West  Virginia,  etc.;  and 
admitting  the  truth  of  the  allegation  that  in 
the  fall  of  1802  and  spring  of  1893  there  was 
no  boom  In  use  for  the  catching  of  timber 
lifting  in  said  Hughes  river  below  the  point 
where  the  plaintiff  retained  the  respondent's 
railroad  ties  in  said  Hughes  river;  and  char- 
ging that  no  boom  could  be  maintained  tn  said 
Hughes  river  during  the  years  1802  and  1803, 
at  any  point  in  said  Hughes  river,  or  in  said 
Little  Kanawha  river,  becaiise  the  same  was 
not  allowed  by  the  laws  of  the  state  of  West 
Virginia;  and  denying  that  the  plaintiff  was 
or  could  be  the  owner  of  any  boom  near  the 
mouth  of  Hughes  river,  hi  Wirt  county, 
W.  Va.,  for  catching  timber  and  railroad  ties 
which  might  be  drifting  in  said  Hughes  river; 
and  denying  that  plaintiff  caught  in  any  boom 
any  railroad  cross-ties  belonging  to  respond- 
ent, and  drifting  in  said  Hughes  river,  near 
the  mouth  of  the  Little  Kanawha  or  else- 
where; and  denying  that  the  plaintiff  had  any 
right  to  catch,  in  any  boom  in  said  Hughes 
river,  any  cross-ties  or  timber  or  property, 
belonging  to  respondent,  drifting  in  said 
Hughes  river,  at  any  point,  in  any  boom;  and 
denying  that  plaintiff  was  entitled  to  receive 
from  him  anything  for  illegally  obstructing 
the  floating  and  passage  of  any  of  his  railroad 
eroas-ties  or  timber  down  said  Hughes  river; 
and  especially  denying  that  the  plaintiff  was 
entitled  to  receive  or  recover  from  respondent 
aix  cents  for  each  and  every  tie  caught  and 
preserved  by  him  in  any  such  boom  that  may 
have  been  so  attempted  to  have  been  main- 
tained by  plaintiff  in  Hughes  river  illegally; 
and  charging  that  plaintiff  did  not  preserve 
respondent's  ties,  but  threw  the  same  out  of 
the  boom  when  found  by  the  plaintiff;  and 
denying  that  he  was  indebted  to  the  plaintiff 
In  any  such  sum  as  ^0  for  rope  furnished 
to  respondent  by  plaintiff,  but  that  it  Is  true 
that  respondent  did  receive  and  use  one  coil 
of  rope,  worth,  including  freight,  $77;  and 
denying  that  there  was  any  coH  "delivered  by 
plaintiff  at  the  bam  of  Col.  Enoch,  near  Green- 
ville," or,  at  least,  if  it  was  placed  there,  it 
was  not  delivered  to  respondent;  and  deny- 
ing that  respondent  was  notified  that  said  rope 
was  there  subject  to  bis  order,  upon  payment 
of  the  costs  thereof,  and  denying  any  liability 
to  pay  for  any  rope  so  delivered  at  Col. 
Enoch's,  or  that  pUlntiff  was  entitled  to  re- 


cover anything  on  account  of  same  against 
him;   alleging  that,  in  the  spring  of  1893,  re- 
spondent and  Miller  were  running  and  drift- 
ing cross-ties  In  said  Hughes  river,  and  plain- 
tiff proposed  to  respondent  that  he  (plaintiff) 
would  get  a  lot  et  rope,  and  put  some  rafts 
across  the  Little  Kanawha  below  the  mouth 
of  Hughes  river,  to  catch  plaintiff's  and  re- 
spondent's property  jointly,  as  It  should  come 
out  of  Hughes  river;    that  at  the  time  said 
river  had  been  Uitely  frozen  over,  and  the 
Ice  had  brolsen  up,  and  the  object  was  to 
hold  the  ice  and  the  stuff  that  was  in  It;  that, 
In  addition  to  pUiintlff  and  respondent,  the 
Parkersburg  Mill  Company  and  William  Rldi- 
ardson,  all  of  whom  had  property,  or  were  in- 
terested   in    property,  that    floated  in  said 
Hughes  river,  or  bound  up  in  said  ice,  were 
to  bear  their  share  of  the  expense  of  putting 
In  three  rafts;    that  to  such  proposition  re- 
spondent acceded,   but   that  plaintiff   failed 
to  and  did  not  put  in  such  rafts,  and  did  not 
stop  any  such  property  of  respondent,  and 
then  afterwards  set  up  claim  that  re^iondent 
should  pay  for  the  coil  of  rope  which  plain- 
tiff had  gotten,  but  not  used,  but  respondent 
had  nothing  to  do  with  getting  such  rope, 
and  denied  that  he  was  in  any  way  liable  to 
pay  anything  therefor;  and  averring  that,  by 
reason  of  the  failure  of  the  plaintiff  to  place 
and  secure  such  rafts  across  said  Little  Kana- 
wha river,  respondent  lost  railroad  ties  that 
floated  out  with  the  ice  into  the  Little  Kana- 
wha and  Ohio  rivers  to  a  large  amount,  at  least 
the  sum  of  |5,000,  which  sum  of  $5,000  re- 
spondent had  a  right  to  and  claims,  and  also 
seeks  and  aslcs  to  recoup  and  have  set  off 
against  the  plaintiff's  claim  set  up  in  said  bill 
for  said  rope  as  well  as  for  catching  said 
cross-ties;  and  averring  that  the  $77  had  been 
settled  and  adjusted  and  by  accord  satisfied 
prior  to  the  institution  of-  this  suit;   defying 
that  plaintiff  was  Justly  entitled  to  recover 
from  defendant  for  catching  and  securing  said 
railroad  ties  the  sum  of  $570,  and  for  the 
rope  furnished  the  sum  of  $230,  making  In  all 
the  sum  $800,  as  charged  in  said  bill,  or  that 
he  was  indebted  to  the  plaintiff  hi  any  sum 
whatever,  but  charghig  that,  upon  a  Just  and 
fair  settlement,  plaintiff  was  indebted  to  re- 
spondent, because  that  about  the  29th  of  Apill, 
1893,  respondent  caught  2,600  railroad  cross- 
ties  drifting  in  Hughes  river  belonging  to 
plaintiff,  and  secured  same,  and  cared   for 
and  preserved  them,  and  delivered  them  to 
plaintiff,  for  which  respondent  was  entitled 
to  recover  a  talr  and  reasonable  compensa- 
tion, as  provided'  by  law;   that  he  preserved 
and  cared  for  same  from  about  April  29  to 
about  July  1, 1893,  and  that  a  reasonable  com- 
pensation therefor  should  be  fixed  and  ascer- 
tained by  the  court;    and  further  charging 
that,  during  the  fall  of  1892  and  spring  of 
1893,  the  plaintiff  undertook  to  establish  a 
boom  in  said  Hughes  river,  as  he  calls  it,  and 
went  on  and  placed  obstructions  in  said  river 
and  kept  the  same  there  during  the  fall  of 
1892,  and  up  to  the  time  of  the  bringing  of 
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this  suit  and  the  filing  of  the  answer;  that 
eaid  Hughes  river,  at  the  point  where  the 
plaintiff  was  attempting  to  maintain  said 
boom  and  obstruction,  was  and  is  a  navigable 
riv»  and  stream,  and  was  and  is  used  a  great 
deal  then  and  now  by  the  citizens  of  West 
Virginia,  and  people  and  public  doing  timber 
business  thereon,  for  the  transportation  float- 
ing, driving,  drifting  of  timber,  cross-ties,  etc^ 
along  and  upon  the  waters  of  said  Hughes 
river,  as  they  had  a  right  tlien  and  now  to 
do  without  hindrance;  that  at  the  point  where 
said  boom  was  so  established,  and  for  at  least 
a  distance  of  about  a  mile  above  that  in  said 
Hughes  river,  the  said  river  is  and  was  then 
navigable  for  steamboats  and  other  crafts, 
raftp,  etc.,  at  all  times  when  said  Little 
Kanawha  is  and  was  navigable  for  such 
crafts,  rafts,  boats,  etc.,  and  at  all  times  ex- 
cept during  ordinary  low  water;  that  said 
obstruction  so  called  a  'i)oom"  by  said  plain- 
tiff was  then  and  is  now  without  any  legal 
authority  or  right  wliatsoever,  and  is  In  vio- 
lation of  law  and  the  rights  of  this  respond- 
ent, and  of  the  citizens  of  the  United  States, 
of  the  public  in  general,  and  especially  of  the 
citizens  of  the  state  of  West  Virginia,  and 
then  and  now  constituted  a  nuisance  under 
the  law;  and  said  boom  was  by  plaintiff  so 
constructed  that  there  was  no  provision  for 
timber,  cross-ties,  or  property  of  respondent 
or  anybody  else  to  pass  through  or  beyond 
said  obstruction  or  boom  so  placed  there  by 
plaintiff,  and  in  consequence  it  detained  the 
cross-ties  and  property  of  this  respondent  to 
a  huge  amount;  that  respondent,  through  his 
agents  and  employes,  went  and  took  posses- 
sion of  his  cross^es  so  wrongfully  detained 
by  plaintiff,  and  loaded  them  into  barges,  and 
about  the  month  of  June,  and  just  prior  to 
the  institution  of  this  suit,  moved  the  barges 
Into  which  respondent's  said  cross-ties  were 
so  loaded;  that  plaintiff  tools  out  an  at- 
tachment against  respondent  before  H.  J. 
Fought,  Justice  of  the  peace  of  Wirt  county, 
claiming  and  swearing  that  he  was  entitled  to 
recover  from  respondent  $300,  but,  before  the 
same  could  1)e  tried,  plaintiff  dismissed  that 
action,  and  then  brought  this  suit,  and  swore 
be  was  entitled  to  recover  $800,  and  denying 
tbe  plaintiff's  right  to  recover  anything,  or  his 
right  to  issue  any  writ  of  attachment;  that 
respondent  has  given  bond  and  taken  pos- 
session of  his  property,  and  is  entitled  to  re- 
cover from  the  plaintiff  a  reasonable  compen- 
sation for  catching,  securing,  preserving,  and 
delivering  to  plaintiff  said  2,500  ties,  and  to 
decree  therefor,  together  with  his  costs  in  this 
salt,  and  praying  for  affirmative  and  for  gen- 
eral relief;  to  which  answer  plaintiff  replied 
generally. 

On  the  29th  of  August,  1806,  the  cause  was 
beard  upon  process  executed,  affidavit  and 
attachment  issued  and  levied,  upon  the  bill 
filed,  and  proceedings  had  at  rules,  the  de- 
murrer and  answer  of  defendant,  general 
replication  •  to  the  answer,  the  issue  on  de- 
murrer, and  the  depositions  of  all  the  wit- 


nesses, taken  both  for  plaintiff  and  defend- 
ant; whereupon  the  court  overruled  the  de- 
murrer, and  found  that  the  plaintiff  was 
entitled  to  a  reasonable  compensation  for 
catching  and  preserving  defendant's  ties,  and 
sustained  the  attachment  issued  In  the  cause, 
but  held  that,  before  a  final  decree  could  be 
executed  in  the  cause.  It  should  be  referred 
to  one  of  the  commissioners  of  the  court  to 
take,  state,  and  report  an  account  between 
the  plaintiff  and  defendant  The  cause  was 
accordingly  referr^  to  W.  W.  Jackson,  com- 
missioner, with  directions,  after  first  giving 
reasonable  notice  to  the  parties,  to  make, 
state,  and  report  an  account  between  plain- 
tiff and  defendant,  as  follows:  "First,  as  to 
the  amount  the  defendant  is  Indebted  to  the 
plaintiff  on  account  of  the  lines  or  ropes 
mentioned  in  the  bill,  alleged  to  have  been 
purchased  by  the  plaintiff  for  the  use  of  the 
defendant,  the  plaintiff,  and  the  Parkersburg 
Mill  Company,  if  any,  the  costs  of  said  ropes, 
and  the  amount  to  be  charged  to  the  defend- 
ant; second,  the  number  of  railroad  ties, 
belonging  to  the  defendant,  collected  in 
plaintiff's  boom,  and  received  by  the  defend- 
ant, and  what  would  be  a  Just  compensation 
for  catching  and  preserving  said  railroad 
ties,  and  the  amount  to  which  the  plaintiff 
would  be  entitled  for  such  service;  third,  the 
amount  of  payments  or  offsets  to  which  the 
defendant  may  be  entitled,  under  the  plead- 
ings in  this  cause,  if  any." 

On  the  19th  of  November,  1895,  Ck)mmls- 
sioner  Jackson  filed  his  report  in  the  cause, 
in  substance  as  follows:  "Your  commission- 
er reporU  that  the  evidence  submitted  to 
him  by  plaintiff  and  defendant  was  very  con- 
flicting, and  that  a  large  amount  of  such 
evidence  was  Irrelevant,  and  totally  foreign 
to  the  matters  under  consideration.  Your 
commissioner  reports  that  no  evidence  was 
produced  before  him  except  the  depositions 
already  filed  in  the  case."  In  response  to 
the  first  Inquiry,  he  says:  'TTour  commis- 
sioner finds  that  the  defendant  is  Indebted  to 
the  plaintiff  on  account  of  the  lines  or  ropes 
mentioned  In  the  bill,  alleged  to  have  been 
purchased  by  the  plaintiff  for  the  use  of  the 
defendant,  in  the  sum  of  $230.  Your  com- 
missioner has  been  unable  to  report  exactly 
the  cost  of  the  ropes  purchased  for  the  use 
of  the  defendant,  the  plaintiff,  and  the  Par- 
kersburg  Mill  Ck>mpany,  but,  on  the  testi- 
mony of  S.  li.  Gould,  fixes  the  cost  price  of 
said  ropes  at  $797.80.  Of  this  rope  the  mill 
company  took  two-fifths,  leaving  the  remain- 
ing three-fifths  to  be  divided  equally,  as  as- 
certained by  the  commissioner,  between  the 
plaintiff  and  the  defendant,  both  plaintiff 
and  defendant  being  liable  for  the  payment 
of  one-half  of  said  three-fifths  part  set  aside 
to  them.  While  this  would  exceed  the 
amount  claimed  In  the  plaintifTs  bill,  owing 
to  the  uncertainty  of  the  evidence,  your  com- 
missioner has  taken  the  amount  as  set  out 
in  the  plaintiff's  bUl,  and  fixed  the  llabilit 
of  the  defendant  to  the  plaintiff  on  accou 
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of  said  ropes  as  f2$0.'*  And  to  the  second 
Inquiry:  "As  to  the  number  of  railroad  ties 
belonging  to  the  defendant  collected  in  plain- 
tllTs  boom,  and  received  by  the  defendant, 
the  testimony  is  extremely  conflicting,  and 
the  witnesses,  all  with  the  exception  of  the 
defendant,  give  estimates  in  guesses  as  to 
the  amount,  no  person  seeming  to  have  ac- 
tually counted  the  number  of  ties  so  col- 
lected. The  defendant  testifies  that  there 
were  6,700  ties  in  the  boom,  and  that  prior 
to  that  rise  he  had  loaded  3,000  ties  out  of 
Miller's  boom,  making  9,700  in  all.  Your 
commissioner  finds  that  the  amount  of  ties 
claimed  in  the  plalntifTs  bill  to  have  been 
caught  for  the  defendant  was  9,500.  Tour 
commissioner,  therefore,  fixes  the  number  of 
ties  collected  in  the  plaintiff's  boom,  and  re- 
ceived by  the  defendant,  at  9,500.  Upon  the 
question  of  a  just  compensation  for  catch- 
ing and  preserving  said  railroad  ties,  and 
the  amount  to  which  the  plaintiff  would  be 
entitled  for  such  services,  your  commission- 
er reports  that  the  evidence  varies  from  one- 
half  a  cent  to  six  cents  a  tie,  but  that  the 
amount  of  six  cents  per  tie  seems,  from  the 
evidence,  to  have  been  paid  almost  if  not 
exclusively  upon  the  Little  Kanawha  river, 
the  evidence  showing  that  the  amount  paid 
upon  the  Hughes  river,  when  caught  in 
booms,  ranged  from  one-half  a  cent  to  three 
cents.  Your  commissioner,  after  carefully 
considering  the  evidence,  has  reached  the 
conclusion  that  a  just  compensation  for 
catching  and  preserving  said  railroad  ties 
would  be  two  and  a  half  cents  for  each  tie, 
making  a  total  of  $237  due  from  the  defend- 
ant to  the  plaintiff  on  account  of  catching 
and  preserving  said  railroad  ties."  And  to 
the  third  inquiry  he  says:  "Under  this  head 
your  commissioner  reports  that,  after  a  care- 
ful consideration  of  the  evidence,  he  is  of 
the  opinion  that  the  defendant  is  entitled  to 
no  set-off  or  payment  against  the  plaintiff's 
claim."  "Your  commissioner  further  reports 
that  there  Is  due,  as  ascertained  by  him, 
from  the  defendant,  John  A.  Hare,  to  the 
plaintiff,  D.  M.  Miller,  on  account  of  rope, 
$230;  on  account  of  compensation  for  catch- 
ing and  preserving  ties,  $237.50,— making  a  to- 
tal of  $467.60  due  from  the  defendant  to  the 
plaintiff." 

The  defendant,  John  A.  Hare,  excepted  to 
the  report:  "First,  because  the  same  is  not 
supported  by  the  evidence  before  the  com- 
missioner and  before  the  court;  second,  be- 
cause said  report  is  contrary  to  the  evidence 
in  the  cause  before  said  commissioner;  third, 
because  the  commissioner  has  erred  in  al- 
lowing the  plaintiff,  D.  M.  Miller,  $230  for 
rope,  when  the  evidence  shows  that  no  rope 
was  ever  delivered  to  the  defendant,  nor  was 
any  ever  delivered  at  any  place  agreed  up* 
on  between  the  plaintiff  and  defendant  for 
delivery;  fourth,  because  the  commissioner 
erred  in  allowing  the  plaintiff  two  and  a  half 
cents  (2^  per  tie  as  Just  compensation  for 
catching  and  preserving  railroad  ties  in  con- 


troversy, making  Sr  total  of  $270.50  due  from 
the  defendant  to  the  plaintiff  on  account  of 
catching  and  preserving  such  railroad  ties, 
and  because  plaintiff  is  not  entitled  to  re- 
cover anything,  as  set  up  in  the  answer  filed 
in  this  cause,  and  said  finding  is  contrary  to 
the  weight  of  evidence;  and,  fifth,  because 
of  errors  and  insufficiencies  appearing  upon 
the  face  of  said  report" 

And  on  the  2d  of  December,  1895,  the  cause 
was  heard  upon  the  papers  formerly  read, 
and  the  orders  made  therein,  upon  the  order 
of  reference  and  report  of  Gommisslontf 
Jackson  made  thereunder,  and  the  exceptions 
taken  by  defendant  to  said  report,  and  the 
exceptions  set  down  for  argument,  and  was 
argued  by  counsel;  whereupon  the  court  over- 
ruled the  several  exceptions  of  the  said  de- 
fendant to  said  report,  and  confirmed  the  re- 
port of  Commifisioner  Jackson,  and  decreed 
that  plaintiff  recover  from  defendant,  John 
A.  Hare,  $472.27,  the  amount  ascertained  by 
the  commissioner  to  be  due  from  defendant 
to  plaintiff,  with  Interest  from  September  13, 
1895,  until  paid,  and  the  costs  of  suit,  from 
which  decree  this  appeal  is  taken. 

The  first  assignment  of  error  is  the  over- 
ruling of  the  demurrer  to  plaintiff's  bilL  The 
demurrer  filed  is  a  general  demurrer  to  the 
whole  bill,  and  sets  out  no  grounds  other 
than  that  "the  same  is  not  sufficient  In  law." 
The  bill  alleges  indebtedness  of  the  defend- 
ant to  the  plaintiff  in  the  sum  of  $230  for 
rope  sold  by  plaintiff  to  defendant  and  fur- 
nished to  him,  and  also  in  the  sum  of  $570 
for  catching  and  preserving  certain  ties  of 
and  for  the  defendant  In  his  brief  the 
counsel  for  defendant  argues  that  the  demur- 
rer should  have  been  sustained  by  reason  of 
the  plain  and  willful  violation  of  the  statute 
law  of  the  state  of  West  Virginia  in  main- 
taining a  boom  on  a  navigable  stream  by  the 
plaintiff,  where  no  such  boom  was  permitted 
under  the  law,  in  which  boom  defendant's 
ties  were  unlawfully  caught,  and  for  which 
plaintiff  has  charged  defendant,  and  seeks  to 
recover  from  him  such  charges  in  this  suit 
The  reasons  assigned  for  sustaining  the  de- 
murrer do  not  apply  to  the  whole  bill.  The 
demurrer  is  too  extensive,  and  was  properly 
overruled. 

Second,  that  the  court  erred  In  overmling 
the  exceptions  to  the  report  of  Commissions^ 
W.  W.  Jackson  in  the  cause,  certified  as  <^ 
September  28,  1895,  because  the  same  is  not 
supported  by  the  evidence  before  the  com- 
missioner and  before  the  court,  and  for  otiier 
reasons  set  forth  in  the  exceptions  to  said 
report  filed  by  John  A.  Hare,  by  his  attorney* 
L.  N.  Tavenner.  A  careful  examination  of 
the  evidence  shows  that  the  third  exeeptioD 
to  (commissioner  Jackson's  report  Is  well 
taken,  as  to  the  allowance  to  plaintiff,  MUl^, 
of  $230  for  rope.  This  allowance  should 
have  been  $77,  and  not  $230.  Defendant 
admits  getting  the  half  coll  of  rope  at  $77, 
and  the  fact  Is  proven  also  by  other  witness- 
es.   It  Is  true,  it  is  shown  by  the  testimony 
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of  B.  &  Popt  that  the  $77  was  credited  to 
plaintiff,  Miller,  in  his  account  with  Pope  ft 
Sons,  and  charged  to  defendant,  Hare;  Init 
It  is  also  shown  by  the  testimony  of  B.  S. 
Pope  that  it  was  again  credited  back  to  Hare, 
and  charged  back  to  Miller,  so  that  Hare  has 
never  paid  it  The  evidence  f^s  to  prove 
that  defendant,  ECare,  ever  purchased,  or  con- 
tracted to  purchase  or  received,  or  agreed  to 
receive,  any  more  of  the  rope  than  the  half 
coil,  for  which  he  says  himself  he  should  pay 
to  Miller  $77.  There  was  considerable  testi- 
mony taken  concerning  the  purchase  of  the 
rope,  and  of  interviews  between  plaintiff, 
Miller,  and  Hare,  and  between  Miller  and 
Pope,  and  representatives  of  the  Parkersburg 
Mill  Company,  about  its  purchase.  Miller 
Bays  he  and  Hare  were  consulting  about  the 
matter  of  getting  the  line  to  hold  the  gorge, 
ice,  timber,  and  ties,  and  save  the  stuff,  when 
Hare  says,  '*Let's  go  up  and  see  Pope,  and 
see  what  he  thinks  of  it,  and,  if  he  is  in 
ftivor  of  it,  we  will  do  so;"  that  they  went 
to  Pope's  otBlce,  in  the  city  of  Parkersburg, 
''and  there  consulted  about  the  matter  be- 
tween us  three,  and  the  agreement  was  made 
there  to  order  ten  colls— half  coil»-H>f  two- 
inch  line,  and  take  them  there,  and  if  it  was 
a  favorable  thaw,  and  we  thought  it  could 
be  held  by  erecting  a  boom  below  it,  and  put- 
ting them  out,  why  we  were  to  do  it,  each 
one  paying  for  one-third  of  the  line,— the  Par^ 
kersburg  Mill  Oo.,  one-third;  myself,  one- 
third;  and  John  A.  Hare,  one-third."  Hare 
in  his  testimony  says  emphatically  there  was 
no  such  contract,  and  he  is  corroborated  by 
the  testimony  of  Pope,  who  was  the  third 
party  present  when  the  contract -was  all^^ 
to  have  been  made. 

Third  assignment:  '*The  court  erred  in 
confirming  the  said  commissioner's  report, 
and  decreeing  against  the  appellant,  John  A. 
Hare,  the  sum  of  $472.27,  with  interest  and 
costs  of  suif*  This  is  correct  to  the  ext^it 
of  the  dlfferoice  between  $230  allowed  In  the 
report  for  rope,  and  $77,  the  amount  which 
should  have  been  allowed. 

Fourth  assignment:  "The  court  erred  iB 
not  dismissing  the  plaintiff's  bill  after  the 
proofs  were  in,  showing  that  the  plaintiff, 
D.  M;  Miller,  had  in  his  own  wrong  erected 
a  bo0m  across  Hughes  river,  which  was  a 
navigable  stream^  and  then  being  navigated 
by  steamboats  plying  the  waters  of  the  Uttle 
Kanawha  river;  thereby  not  only  obstruct- 
ing navigation,  but  preventhig,  by  his  wrong- 
ful and  illegal  act,  the  ties  and  timber  of  the 
appellant  from  passing  out  of  said  stream 
into  the  Little  Kanawha  river,  and  at  the 
same  time  obstructing  and  hhidering  navi- 
gation of  said  river,  and  preventing  its  free 
use  by  the  public''  A;  careful  review  of  ail 
the  testimony  shows  that  plaintiff,  liiUer, 
maintained  a  boom  in  Hughes  river  from  100 
to  200  yards  from  its  mouth,  and  that  de» 
fendant,  Hare,  had  a  bo(Mn  about  a  mfle  to  a 
mile  and  a  half  above  Miller's,  on  the  same 
river.    These  booms  were  both  constructed 


and  maintained  for  the  purpose  of  catching 
ties,  timber,  ete,  to  keep  it  from  passing  out 
into  the  Little  Kanawha  river,  and  thence  in- 
to the  Ohio;  that  there  was  no  boom  below 
that  of  plaintiff.  Miller,  to  prevent  free  pas- 
sage of  any  ties,  timber,  etc.,  which  passed 
his  boom,  into  the  Little  Kanawha  river; 
that  ties,  etc.,  passing  into  the  Little  Kana- 
wha, were  liable  to  be  lost  entirely  to  the 
owners,  and,  if  caught  on  the  littie  Kanawha 
or  Ohio  river,  the  expense  of  recovering  the 
same  was  much  greater  than  if  caught  in  the 
said  booms.  Defendant,  Hare,  in  his  testi- 
mony, says  that  "in  January,  1893,  the  river 
broke  up,  and  the  ice  destroyed  Mr.  Miller's 
shear  boom,  and  a  portion  of  my  side  boom, 
and  I  took  my  shear  boom  and  what  side 
boom  I  had  and  coupled  it  onto  his  [Miller's], 
and  we  used  the  boom  jolntiy  for  a  short 
time  for  catching  our  ties";  that  Mr.  Miller 
rebuilt  his  shear  boom,  and  witness  Hare 
then  moved  his  back  to  the  place  where  he 
formerly  had  it;  as  he  expressed  it,  ''That 
is,  what  I  had  left  of  it,"  "about  a  mile,  or  a 
mile  and  a  half,  or  something  like  that, 
above  Mr.  Miller's."  The  "wild  rise,"  as 
witness  Hare  designated  It,  came  in  April, 
1888,  when  plaintiff  caught  most  of  the  ties 
of  defendant,  Hare,  for  which  he  has  char- 
ged him  in  this  suit  From  Hare's  testimony 
It  appears  that  several  thousand  ties  on  this 
rise  passed  out  into  the  Littie  Kanawha  riv- 
er, and  Hare  himself  says  that  hki  recollec- 
tion is  that  It  cost  11  cents  per  tie  to  have 
such  ties  gathered  up  and  d^ivered  in  boat 
Several  witnesses  were  examined  as  to  the 
cost  and  proper  amount  to  be  paid  for  catch- 
ing the  ties,  and  it  ranges  all  the  way  from 
one-half  cent  per  tie  to  six  centa  William 
Bichardson  testifies  very  intelllgentiy,  and 
from  large  experience  in  the  business,  and  he 
fixes  a  reasonable  compensation  at  three 
cents  per  tie  for  catching  and  preserving  de- 
fendant's ties  as  was  done  by  plaintiff.  So 
I  conclude  that  the  amount  arrived  at  by  the 
commissioner,  to  wit,  2%  cents  per  tie,  was 
not  unreasonable.  And  Hare  admits  that 
plaintiff  caught  and  saved  to  him  about  9,700 
ties.  The  evidence  further  shows  that  the 
catching  of  plaintiff's  ties  by  defendant  in 
his  boom  above  plaintiiTs  bopm  was  of  no 
advantage  to  plaintiff,  but  a  disadvantage, 
and  that  defendant,  as  well  as  his  agents  and 
employes,  was  notified  by  plaiiAiff  not  to 
catch  his  ties.  After  acquiescing,  and  even 
assisting,  as  defendant  did,  in  the  mainte- 
nance of  pldintilTs  boom,  and  receiving  the 
benefits  thereof  in  the  saving  of  large  num- 
bers of  his  ties,  at  an  expense  far  less  than 
It  must  have  cost  to  save  them  if  they  had  been 
permitted  to  pass  out  of  Hughes  river  into 
the  Little  Kanawha,  he  cannot,  in  a  court 
of  equity,  be  heard  to  say  that  the  boom  was 
constructed  and  maintained  in  violation  of 
law,  and  that  the  same  was  a  public  nui- 
sance, interfering  with  steamboat  navigation, 
and  therefore  he  should  not  be  required  * 
pay  fk  Just  and  reasonable  compensation 
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a  valuable  eenrlce  rendered  him.  It  la  shown 
by  the  evidence  that  the  boom  of  plaintiff 
was  not  a  private  nnisance,  but  of  great  val- 
ue and  benefit  to  individuals  engaged  in  driv- 
ing and  Fanning  ties,  timber,  etc.,  in  Hughes 
river,  and  that  it  was  specially  so  to  defend- 
ant, Hare.  In  Page  v.  Lumber  (}o.,  63  Minn. 
499,  55  N.  W.  606,  1119,  Cited  by  appellant, 
the  court  says  "that  a  nuisance,  such  as  an 
unreasonable  or  wanton  destruction  of  a 
navigable  stream,  or  a  public  highway,  ma^ 
be  public  in  its  general  effect  upon  the  pub- 
lic, and  at  the  same  time  private  as  to  those 
individuals  who  suffer  a  special  and  particu- 
lar damage  therefrom  distinct  and  apart  from 
the  conmion  injury.  •  •  •  The  public 
wrong  inflicted  upon  all  persons  must  be  re- 
dressed by  a  public  prosecution.'*  If  appel- 
lee's boom  was  erected  and  maintained,  as 
claimed  by  appellant,  in  violation  of  law,  and 
was  therefore  a  public  nuisance,  the  way  to 
get  rid  of  it  was  by  a  public  prosecution,  and 
appellant,  Etare,  had  no  cause  of  complaint 
as  an  individual,  aside  from  that  of  the  com- 
mon public,  unless  he  "suffered  a  special  and 
peculiar  damage  therefrom  distinct  imd  apart 
from  the  conmion  injury."  Aldrich  v.  Wet- 
more,  52  Minn.  1«4,  63  N.  W.  1072;  Wil- 
liams' Case,  6  Ooke,  72a;  Brakken  v.  Rail- 
way Co.,  29  Minn.  41,  11  N.  W.  124.  Not  only 
is  this  not  appellant's  case,  but  it  is  shown 
that  the  boom  was  of  peculiar  benefit  to  him, 
not  only  saving  him  large  expense,  but  from 
considerable  probable  loss.  The  appellant's 
ties  were  drifting  on  the  Hughes  river,  and 
were  secured  by  appellee,  and  taken  from  his 
possession  by  appellant  without  having  paid 
the  Just  compensation  for  catching  and  pre- 
serving the  same,  as  provided  in  section  7, 
c.  61,  Oode,  to  the  person  taking  them  upi 
Appellee  is  entitled  to  recover  the  same  In 
this  suit 

The  decree  Is  afQrmed  as  to  the  amount  al- 
lowed for  catching  and  preserving  the  ties, 
and  Is  reversed  as  to  amount  found  for  rope, 
which  should  be  |77;  and,  this  court  pro- 
ceeding to  render  such  decree  as  the  cir^ 
cuit  court  should  have  rendered,  it  Is  adjudg- 
ed, ordered,  and  decreed  that  plaintiff  re- 
cover against  the  defendant  the  sum  of 
$817.30,  with  legal  interest  thereon  from  De- 
cember 2,  1896,  until  paid,  and  his  costs  by 
him  expended  aJt>out  his  suit  In  the  circuit 
court,  including  $16,  as  allowed  by  law,  and 
that  he  have  execution  therefor. 


(44  W.  Va.  42) 

MORBN  et  al.  v.  AMERICAN  1ITRE^-0LAY 

CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  20,  1897.) 

JUSTICBS  OF  THB  PSACB— DOCKBT  BNTRIBS. 

The  transcript  of  a  Justice's  docket,  noting 
the  return  of  a  summons  by  an  officer,  is  not  so 
conclnsiye  as  to  render  a  judgment  void  for  the 
reason  that  such  return  as  set  out  in  such  tran- 
script is  defective,  as  the  justice  is  not  required 


to  make  other  than  a  brief  note  of  such  retimi 
in  his  docket. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hancock  coun- 
ty; Joseph  R.  Paull  and  H.  a  Hervey, 
Judges. 

Bill  by  John  Moren  against  the  American 
Fire-Clay  Company  and  others.  John  Fran- 
cy  and  Carrie  S.  Hilsinger  filed  petitions  to 
be  made  parties  plaintiff.  There  was  an 
order  sustaining  defendant  John  H.  Atkin- 
son's demurrer  to  the  bUl,  and  from  a  de- 
cree of  dismissal  plaintiffs  John  Francy  and 
Carrie  S.  Hilsinger  appeal.     Reversed. 

John  B.  McKennan,  for  appellants.  Sw- 
ing, Melvln  &  Ewing,  for  appellees. 

DENT,  J.  John  Moren,  plaintiff,  filed  a 
bin  In  chancery  in  the  circuit  court  of  Han- 
cock county  against  the  American  Fire-Glay 
Company  and  others,  setting  up  a  judgment 
lien  against  said  company,  attacking  certain 
conveyances  and  transfers  of  property  to 
John  H.  Atkinson,  defendant,  as  fraudulent 
and  void,  making  various  other  lien  cred- 
itors parties,  and  asking  that  the  property 
of  said  company,  with  the  Uens  and  priori- 
ties thereon,  be  ascertained,  and  that  snch 
property  be  sold  to  satisfy  such  liens.  De- 
fendant Atkinson  appeared,  and  demurred 
to  the  bill,  and  on  the  Sd  day  of  April,  1887, 
the  circuit  court  entered  an  order  sustaining 
such  demurrer,  as  follows:  **Thia  cause 
came  on  this  3d  day  of  April,  1897,  upon  the 
demurrer  in  writing  of  John  H.  Atkinson, 
one  of  the  defendants,  to  the  amended  bill 
filed  by  the  plaintiffs  against  him  and  oth- 
ers, which  demurrer  was  set  down  for  argu- 
ment, and  argued  by  counsel;  and  the  court 
being  of  opinion  that  the  Judgment  in  favor 
of  the  plaintiff  against  the  American  Fire- 
clay Company,  obtained  on  the  20th  day  of 
June,  1805,  before  B.  A«  Hart,  a  Justice  of 
'Hancock'  county,  for  the  sum  of  three  hun- 
dred dollars  and  Interest  and  cost,  is  void 
upon  its  face,  there  being  no  sufficient  serv- 
ice of  the  summons  In  the  cause,  as  appears 
by  the  transcript  of  said  Judgment  ezliibit- 
ed  with  the  bill,  and  that,  in  consequence, 
the  plaintiff  has  not  shown  himself  entitled 
to  any  lien  upon  the  prop^ty  mentioned  in 
the  bill,  or  to  any  remedy  against  it  or 
against  any  of  the  parties  defendant,  it  Is 
adjudged,  ordered,  and  decreed  that  the 
said  demurrer  be,  and  the  same  is  hereby, 
sustained;  whereupon  the  complainant  ask- 
ed leave  to  amend  by  alleging  in  hia  said 
bill  that  in  the  action  before  B.  A«  Hart,  Joa- 
tlce,  in  which  the  said  Judgment  for  9300 
was  rendered  in  favor  of  the  complainant 
John  Moren,  the  defendant  the  American 
Fire-Clay  Company  appeared  on  the  20th 
day  of  June,  1895,  before  the  said  Jnadce. 
to  answer  the  said  action,  by  Thomas  Stew- 
art, its  secretary,  and  that  the  said  Thomas 
Stewart  was  then  the  secretary  of  the  said 
defendant  the  American  Fire-Clay  Comuany. 
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and  waa  duly  authorized  to  appear  for  It  to 
answer  the  said  action;  and  the  court,  be- 
ing of  opinion  that  the  proposed  amendment 
will  not  avail  to  give  the  plaintiff  a  right  to 
maintain  his  stiit,  doth  overrule  the  motion 
of  the  plaintiff  to  amend.  Then  came  John 
Francy,  receiver  of  the  Toronto  Banking 
(Company,  and  Carrie  S.  Hilsinger,  who  filed 
petitions  herein  on  the  22d  day  of  March, 
1897,  and  moved  that  they  be  permitted  to 
prosecute  this  suit  as  plaintiffs  for  their 
own  benefit,  or  of  such  other  lienors  as  may 
come  in  and  contribute  to  the  expenses  of 
this  suit  and  that  they  have  leave  to  file  a 
bin  for  that  purpose,  which  motion  the  court 
overrules.  It  is  therefore  adjudged,  order- 
ed, and  decreed  that  the  plaintifTs  bill  and 
amended  bill  be  dismissed,  and  that  the  de- 
fendant J.  H.  Atkinson  recover  of  and 
against  the  plaintiff,  John  Moren,  his  costs 
by  him  about  his  defense  herein  expended." 
Tlie  plfdntiff  John  Prancy,  receiver  of  the 
Toronto  Banking  Company,  and  Carrie  S. 
Hllslnger,  appeal,  and  assign  as  error  (1)  the 
sustaining  of  the  demurrer;.  (2)  the  refusal 
to  allow  the  suit  to  proceed  in  the  name  of 
Robert  Prancy,  receiver  of  the  Toronto 
Banking  Company,  and  Carrie  S.  Hilsinger. 

The  transcript  of  the  Justice's  record  is  aa 
follows: 

••State  of  West  Virginia,  Hancock  County, 
t»  wit:  John  Moren  vs.  The  American  Fire- 
clay Co.  Suit  to  Recover  |300,  Due  for  Bal- 
ance for  Labor  Performed.  Before  B.  A. 
Hart,  J.  P. 

''J'une  25th,  1896,  personally  came  John 
Moren,  who  filed  complaint,  and  gave  bond 
for  attachment,  in  the  sum  of  six  hundred 
dollars,  with  John  Moren,  principal,  and  W. 
J.  Huff,  surety,  and  made  an  affidavit  as  is 
required  by  law,  and,  being  a  nonresident  of 
the  state  of  West  Virginia,  deposits  five  dol- 
lars security  for  costs.  I  issue  summons, 
returnable  June  20th,  1895,  at  9  o'clock  a. 
m.,  and  order  of  attachment  directed  to  any 
conatable  in  said  county.     B.  A.  Hart,  J.  P. 

"June  13th,  1895,  Constable  Wm.  Chapman 
returned  summons  indorsed:  'Received  this 
writ  this  13th  day  of  June,  1895,  and  served 
tbe  within  writ  this  13th  day  of  June,  1895, 
by  delivering  a  true  copy  thereof  to  Thos. 
Freeman,  president  of  the  American  Fire- 
clay Co.,  at  its  office  in  said  county.'  B.  A« 
inart,  J.  P. 

•'Jime  20th,  1805,  at  9  o'clock  a.  m.,  came 
John  Moren,  plaintiff,  also  came  Thos.  Stew- 
art, secretary  for  defendant  corporation. 
There  being  no  defense  made,  and  plaintiff 
having  proven  his  claim  to  my  satisfaction, 
It  is  now  adjudged  by  me  that  John  Moren, 
plaintiff,  shall  recover  of  the  American  Fire- 
clay Co.,  defendant,  the  full  sum  of  three 
hundred  dollars,  with  interest  from  this 
date  until  paid,  and  costs  taxed  as  per  mar- 
gin of  this  page;  and  for  these  sums  an 
execution  is  issued,  directed  to  Wm.  Chap- 
man, conatable  of  aaid  county.  IL  A.  Hart, 
J.  P. 


"Bxecutlon  returned,  and  no  property 
found. 

"I,  B.  A.  Hart,  Juatlce  of  Clay  district,  in 
Hancock  county,  W.  Va.,  do  certify  that  the 
above  is  a  true  transcript  of  my  docket  of 
the  proceedings  in  the  above  case.  Given 
under  my  hand,  this  25th  Sept,  1896.  B.  A. 
Hart,  J.  P. 

"Court's  Cost,  1.70 

"Justice's  Costs,       3.65 

"5.35.- 
The  defect  clfiimed  to  render  the  Judgment 
void  is  that  the  Justice's  docket  fails  to 
show  that  the  service  of  summons  was  had 
in  the  county  where  the  president  of  the 
corporation  resided.  The  summons  and  re- 
turn are  not  in  the  record,  or  made  a  part 
thereof.  The  Judgment  of  a  court  having 
general  Jurisdiction,  acting  within  the  scope 
of  its  authority,  is  presumed  to  be  right  and 
unimpeachable  in  a  collateral  suit  or  pro- 
ceeding, unless  t3ie  want  of  Jurisdiction 
clearly  appears  on  the  face  thereof.  If  such 
be  the  case,  it  Is  void.  Railroad  Co.  v.  Ash- 
by's  Trustees,  86  Va.  232,  9  S.  B.  1006;  1 
Freem.  Judgm.  §  120a.  To  render  such  a 
Judgment  void  for  want  of  service,  the  rec- 
ord, as  a  whole,  must  positively  show  that 
the  summons  was  not  served  on  the  defend- 
ant; in  other  words,  that  the  return  of  the 
officer  is  so  defective  aa  to  be  invalid.  This . 
must  afllrmatively  appear,  and  not  be  a 
question  of  doubt  The  defect  claimed  in 
this  case  is  amendable  (Hopkins  v.  Railroad 
Co.,  42  W.  Va.  535,  26  S.  B.  187;  Railroad 
Co.  V.  Ashby's  Trustees,  supra),  and,  if 
committed,  may  have  been  amended  in  some 
proper  proceeding  for  the  purpose.  Birt 
does  it  exist?  The  return  of  the  officer  Is  not 
before  the  court  but  only  the  entry  made 
thereof  by  the  Justice  on  his  docket  This 
is  not  conclusive.  Nor  was  the  Justice  re- 
quired to  set  out  the  same  in  full,  but  only 
to  make  a  brief  note  thereof;  and  this,  not 
for  the  purpose  of  Showing  the  Jurisdiction 
on  the  face  of  the  Judgment  The  Judgment 
of  a  court  of  record  at  common  law  is  an 
absolute  verity,  but  it  Is  not  so  with  the 
entries  of  a  Justice's  docket  They  are  not 
conclusive,  but  are  subject  to  impeachment 
for  errors  or  omissions.  Code,  c.  50,  H  179, 
182.  Therefore,  to  render  the  Judgment  of 
a  Justice  void  on  account  of  invalid  service 
of  process,  it  Is  not  sufficient  that  the  en- 
tries in  the  Justice's  docket  fail  to  show  the 
service  valid;  for  other  parts  of  the  record, 
if  produced,  may  supply  the  deficiency,  and 
render  the  Judgment  valid.  In  bringing 
suit  to  enforce  the  lien  of  the  Judgment  H 
was  not  necessary  to  produce  the  whole  rec- 
ord, but  only  a  transcript  of  the  Justice's 
docket;  and  it  was  not  required  of  the  plain- 
tiff to  allege  and  show  due  service  of  the 
process.  The  transcript  of  the  docket  to 
the  extent  that  it  attempts  to  give  the  re- 
turn of  the  officer  who  served  the  summon* 
is  mere  surplusage  so  far  as  plaintiff's  su 
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was  concerned,  and  to  wholly  insufflcient  to 
sustain  the  demurrer,  and  Justify  the  dis- 
missal of  the  biU.  The  bill  having  been  dis- 
missed for  this  reason  alone,  it  becomes  un- 
necessary to  pass  on  the  other  points  raised, 
as  they  can  be  corrected  in  the  circuit  court 
Ihe  decree  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to 
the  rules  of  equity. 

(44  W.  Va.  175) 

LIMBR  V.  TRADBRS  GO. 
(Supreme  CoxxTt  of  Appeals  of  West  Virginia. 

Dec.  1,  1897.) 
CicpusD    Contracts— Matebul  Mbn— Corpoba- 

TIONB— DiRBOTOBS— APPBAL— ReVIBW. 

1.  One  contrkcts  with  another  to  furnish  all 
materials  for,  and  bnild  complete,  a  house,  and 
a  third  party  furnishes  some  material  used  in 
construction,  the  owner  of  the  building  Icnowing 
of  his  domg  so,  but  not  knowing  but  that  the 
third  party  was  furnishing  such  material  for 
the  contractor,  and  the  buudlng,  when  complet- 
ed, is  accepted  by  the  owner  from  the  contract- 
or. Hdd,  that  no  implied  contract  arises  in 
favor  of  such  third  party  to  compel  the  owner 
of  the  house  to  pay  for  such  material. 

2.  The  directors  of  a  corporation  cannot  sep- 
arately and  individually  give  consent  to  or  make 
a  contract  to  bind  the  corporation.  They  can 
act  only  as  a  board,  their  power  being,  not  joint 
and  several,  but  only  joint. 

8.  When  the  evidence  plainly,  clearly,  and 
decidedly  preponderates  against  the  verdict  of 
the  jury,  this  court  will  grant  a  new  trial. 

(Syllabus  by  the  Oonrt.) 

Error  to  circuit  court,  Harrison  comity;  J. 
M.  Hagans,  Judge. 

Action  by  one  timer  against  the  Traders 
'  (36mpany.  Plaintiff  had  judgment  Defend- 
ant brings  error.    Reversed. 

John  Bassel,  for  plaintife  hi  error.  John  J. 
Davis,  for  defeudant  in  error. 

BRANNON,  J.  Limer  brought  an  action  of 
assumpsit  against  the  Traders  (Company  to  re- 
cover pay  for  stone,  furnished  by  him,  used 
in  the  foundation  of  the  hotel  at  Clarksburg 
bunt  by  said  company,  known  as  the  "Trad^ii 
Hotel,"  and  recovered  judgment  The  corpo- 
ration made  a  contract  in  writing  with  the 
Wood  Bros.  PlaniDg-MUl  Company  for  fur- 
nishing all  material  and  doing  all  work  in  the 
construction  of  the  hotel.  The  Wood  Planing- 
MiU  Company  sublet  to  McLaln  Bros,  the  stone 
work,  which  Included  the  furnishing  of  stoae, 
and  McLaln  Bros,  did  build  the  foundation, 
and  used  stone  furnished  by  Limer,  Sehon, 
and  Gill.  The  theory  for  Limer*s  recovery  is 
two-fold,— one  that  he  had  a  contract  with 
Jackson,  a  director,  and  Richards,  who  was 
the  representative  of  Yost  &  Packard,  the 
architects,  to  see  that  the  work  was  according 
to  plan;  and  the  other  that,  whether  there  was 
any  express  contract  or  not,  the  stone  was 
used  in  the  building,  as  the  directors  knew, 
and  the  corporation,  having  received  the  benefit 
of  it,  must  pay  for  it  The  defendant  denied 
that  it  had  any  contract  with,  or  in  any  way 
knew,  Limer,  and  claimed  that  he  contracted 
with  McLaln  Bros,  to  furnish  the  roclc,  and  the 


company  had  no  knowledge  to  the  contrary, 
and  had  no  idea  that  Limer  would  look  to  it  for 
pay. 

The  court  gave  the  following  instruction  for 
plaintiff:  "The  court  instructs  the  jury  that, 
where  one  person  has  conferred  a  benefit  upon 
another  in  the  way  of  property,  services,  etc, 
and  cannot  show  a  promise  hi  fact  by  the  lat- 
ter to  pay  for  them,  the  law  will  create  a 
promise,  because  of  the  receipt  of  the  benefit, 
to  pay  what  they  are  reasonably  worth;  and 
If  the  jury  shall  find,  from  the  evidence,  that 
Limer  conferred  a  benefit  upon  the  Traders 
Company  by  his  labor  and  materials  in  tumlsh- 
ing  rock  for  its  uuUdlng,  and  that  said  com- 
pany knew  of  the  conferring  of  said  benefit, 
and  has  since  used  and  enjoyed  the  same,  then, 
unless  the  jury  believe,  from  the  evidence,  that 
Lhner  had  contracted  with  either  Wood  Bros., 
the  McLains,  or  some  other  third  party,  he  is 
entitled  to  recover  against  said  company,  even 
if  he  had  no  express  contract  therewith." 
This  instruction  is  wrong,  as  applied  to  this 
case.  It  said  that  if  Limer  conferred  a  bene- 
fit upon  the  Traders  Company  by  his  labor  and 
materials,  and  it  knew  of  its  conferring  the 
benefit,  and  enjoyed  the  same,  and  Limer 
had  no  contract  with  Wood  Bros.,  the  McLahis, 
or  some  thhrd  party,  then  the  phUntlff  must 
recover.  It  ignored  an  important  element  of 
the  case.  As  the  company  had  contracted  with 
the  Wood  Company  for  the  complete  constmc- 
tlon  of  the  hotel,  and  would  fairly  and  rea- 
sonably suppose  that  that  company  was  fur- 
nishing the  rock,  or  havhig  It  furnished.  It 
would  not  dream  that  it  was  being  famished 
under  contract  with  it  Under  these  dream- 
stances,  before  it  could  be  charged  with  an 
implied  contract  to  pay,  it  would  have  to  ap- 
pear that  it  knew  the  rock  was  not  being  fur- 
nished for  the  Wood  Company  or  the  McLahis. 
It  had  the  best  reason  to  hifer  that  the  rock 
was  being -furnished  under  the  buildUig  con- 
tract Could  it  be  made  to  pay  for  the  rock 
furnished  by  the  three  different  parties  merely 
because  it  went  into  the  waUs  and  benefited 
the  company  ultimately,  whai  it  had  reason  to 
believe  that  its  contractors  were  furnishing 
it  under  the  contract?  This  instruction  ig- 
nores the  necessity  of  a  knowledge  on  the  part 
of  the  defendant  that  the  rock  was  not  being 
furnished  in  performance  of  its  contract  If 
it  had  known  that  it  was  not  being  furnished 
pursuant  to  that  contract  then  it  might  be 
charged,  but  not  otherwise.  This  instruction 
excludes  this  element,  arising  fairly  on  the 
evidence,  as  unknown  to  the  case;  that  is,  fiie 
question  whether  the  defendant  knew  the  rock 
was  being  furnished  for  It,  or  for  the  party 
with  whom  it  had  contracted  to  furnish  it  It 
was  misleading  in  the  fact  that  it  does  not 
cover  the  whole  scope  of  the  case  as  presented 
by  the  evidence,  binding  the  jury  to  a  verdict 
on  only  part  of  the  case.  To  repeat,  under  It 
the  defendant  would  be  liable,  though  It  did  not 
know  but  that  Limer  was  employed  by  tbe 
chief  contractor,  the  Wood  Company,  or  the 
subcontractor.     One,  unwilling,  ought  not  to 
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be  made  liable  for  a  debt,  or  when  Ignorant 
of  facts  making  him  liable.  There  ought  to 
be  a  request,  or,  if  he  is  to  be  made  liable 
because  he  derives  benefit,  he  ought  to  have 
knowledge  of  such  circumstances  as  would  tell 
him  that  in  law  he  would  be  liable.  The 
proposition  is  that,  If  I  employ  A.  to  build  a 
house,  and  ^.  does  the  work,  and  I  have  no 
reason  to  suppose  B.  looks  to  me  for  pay, 
but  may  infer  that  he  is  acting  for  A.,  yet  I 
must  pay  B.,  though  I  had  no  contract  with 
him,  had  no  reason  to  know  that  he  was  look- 
ing to  me  for  pay,  but  had  every  reason  to 
suppose  that  B.  was  working  under  A.  A 
very  similar  case  is  WoodrufT  v.  Raihroad  CSo., 
108  N.  Y.  39,  14  N.  B.  832.  The  syllabus  is 
this:  'Tlaintiffs  were  subcontractors  for  the 
building  of  a  portion  of  the  defendant's  rail- 
road, and  had  performed  work  under  instruc- 
tions from  the  engineer  in  the  employ  of  the 
contract(»:  in  charge  of  the  work,  and  under 
agreement  with  the  engineer  that  such  work 
should  be  taken  outside  of  the  contract;  but 
no  written  order  was  given  as  required  by 
the  contract  in  such  case.  Held,  that  defend- 
ant was  not  responsible  for  such  work,  and 
the  fact  that  it  took  possession  of  the  road 
when  comi^eted,  and  had  the  benefit  of  the 
work,  did  not  amount  to  a  ratification."  The 
opinion  was  delivered  by  Judge  Earl,  who.  In 
speaking  of  the  contention  that  the  railroad 
company  enjoyed  the  benefit  of  the  work  per- 
formed by  the  subcontractor,  says:  "Nor  is 
there  any  sufficient  proof  that  the  defendant  In 
any  way  ratified  the  agreement  alleged  to  have 
been  made  by  the  plaintiffs  with  the  engineers. 
It  is  not  shown  that  it  had  any  knowledge  of 
the  alleged  agreement  made  by  those  en- 
gineers, or  that  it  knew  that  the  earth  in  ques- 
tion had  been  removed  from  the  cut  on  its 
account,  and  outside  of  the  contract  which 
had  been  made  for  the  construction  of  the  road. 
It  Is  true  that,  after  the  road  was  completed, 
ft  took  possession  thereof,  as  It  had  the  right 
to  do,  and  that  in  that  way  it  had  the  benefit 
of  the  work  done  by  the  plaintiffs;  but  that 
was  no  ratification  of  the  contract  made  Iry 
the  engineers,  and  did  not  make  it  responsible 
for  such  work,  unless  it  in  some  way  agreed 
to  pay  therefor." 

The  court  gave  the  plaintiff  the  following 
Instruction:  "The  court  instructs  the  Jury  that 
if  they  believe,  from  the  evidence,  that  Limer 
contracted  to  furnish  rock  for  the  building  for 
the  Traders  Company,  either  with  Jackson  or 
some  other  party  who  professed  and  was  be- 
lieved by  Limer  to  be  acting  for  said  com- 
pany, and  that  Limer  did  furnish  rock  as 
agreed,  and  the  Traders  Company  knew  of  his 
doing  so,  and  said  rock  were  used  hi  the  con- 
struction of  its  building,  and  ft  accepted  the 
benefit  arising  therefrom,  either  by  express 
words  or  by  keeping  silent  when  it  should 
have  spoken,  then,  although  said  Jackson  or 
other  party  had  no  authority  in  fact  to  act  for 
said  company  at  that  time,  yet,  if  said  com- 
pany accepted  the  benefit  arising  from  said 
contract  as  aforesaid,  it  thereby  ratified  said 


contract,  and  is  bound  by  it,  unless  they  believe, 
from 'the  evidence,  that  said  Limer  was  acting 
under  a  contract  with  Wood  Bros.,  the  Mc- 
Lalns,  or  some  party  other  than  the  Traders 
Company."  Now,  if  the  corporation,  while 
Limer  was  furnishing  the  rock,  did  not  know 
that  he  was  doing  so  by  order  of  Jackson,  would 
It  be  debarred  from  accepting  the  completed 
house  except  under  the  penalty  of  assuming' a 
debt  to  Limer?  I  say  not  Even  If  It  knew,  at 
completion,  that  Limer  furnished  rock  under 
Jackson's  orders,  it  could  accept  from  Its  con- 
tractor the  completed  house  without  becoming 
liable  to  Limer.  It  ought  to  have  known, 
while  Limer  was  furnishing,  that  he  furnished 
under  the  imauthorlzed  act  of  Jackson,  so  as 
to  give  It  chance  to  then  repudiate  his  act. 
The  hotel  complete  Included  much  work  and 
material  besides  that  of  Limer.  Especially 
is  this  so  when,  at  the  time  Limer  furnished 
the  rock,  the  defendant  had  every  reason  to 
believe  that  he  was  doing  so  for  the  chief  con- 
tractor. I  do  not  see  the  mission  of  the 
words  "either  by  express  words  or  by  keepihg 
silent  when  it  should  have  spoken."  Silent 
as  to  what?  The  defendant  could  expressly 
accept  the  house,  or  say  not  a  word,  and  yet 
not  be  bound  for  Llmer's  debt 

The  court  refused  the  defendant's  reqti^t 
for  the  following  instruction:  "The  Jury  is 
further  instructed  that  one  director  of  the  de- 
fendant, the  Traders  Company,  could  not  en- 
ter into  a  contract  for  the  construction  of 
any  part  of  the  building  of  defeiidant,  uuless 
properly  authorlaed  so  to  do  by  the  board  of 
directors  or  stockholders  of  the  defendant, 
and  that,  in  the  absence  of  such  authority, 
the  mere  fact  that  plaintiff  furnished  stone 
for  the  defendant's  building,  and  that  the 
same  was  used  In  constructing  the  founda- 
tion of  such  building,  would  not  entitle  the 
plaintiff  to  recover,  unless  the  fact  was 
known,  to  the  board  of  directors  or  other 
governing  body  of  defendant,  that  the  plain- 
tiff was  furnishing  such  stone  under  a  con- 
tract or  agreement  with  one  of  the  directors 
of  the  company,  and  not  under  a  contract  or 
agreement  with  the  subcontractors,  the  Mc- 
Lains/  or  the  principal  contractor,  Wood 
Bros.  Planing-Mill  Company."  This  brings 
us  to  that  theory  of  recovery,  set  up  for 
Limer,  based  on  an  express  contract  claimed 
to  have  been  made  by  him  with  Jaclnon.  one 
of  tiie  directors  of  the  defendant  company, 
and  Richards,  an  agent  of  the  architect  com-^ 
pany,  superintending  the  work  and  inspect- 
ing the  material  entering  into  it  for  the  archi- 
tect company.  It  is  not  claimed  that  it  was 
any  action  by  the  board  of  directors,  but 
that  a  conversation  between  Limer  and 
Jackson  and  Richards  amonnts  to  a  contract 
to  furnish  the  stone  for  the  company.  That 
act  In  no  sense  binds  the  company.  If  the 
claim  of  Limer  be  true,  as  not  a  tlttie  of  au- 
thority in  Jackson  to  so  act  is  shown.  8 
Thomp.  Corp.  5  8006,  lays  down  the  law  o- 
this  point.  "Individual  directors  have  r 
authority  as  such.    •   ♦    •   The  board  of  < 
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rectors*  to  whom  the  authority  to  bind  the 
corporation  is  committed,  is  not  the  indiyld- 
aal  directors  scattered  here  and  there,  whose 
assent  to  a  given  act  may  be  collected  by  a 
diligent  canvasser,  but  it  is  the  board  sitting 
and  consulting  toj^ether  as  a  body.  Individ- 
ual directors,  or  any  number  of  them  less 
than  a  quorum,  have  no  authority,  as  direc- 
tors, to  bind  the  corporation.  *  *  *  So  it 
has  been  held  that  the  presence,  in  an  unof- 
ficial capacity,  of  two  directors  of  a  corpora- 
tion, at  an  interview  between  a  contractor 
for  the  corporation  and  its  agent  for  a  par- 
ticular purpose,  is  no  evidence  of  their  as- 
sent or  the  assent  of  the  corporation  to  an 
arrangement  then  made  in  behalf  of  the  cor- 
poration by  such  agent,  and  exceeding  his 
powers,  with  the  contractor."  And  In  sec- 
tion 8908  it  is  laid  down  that  "a  separate 
assent  of  a  majority  of  the  board,  obtained 
when  they  are  not  regularly  convened  and 
acting  together  as  a  board,  is  not  binding 
upon  the  corporation,  In  the  absence  of  a 
subsequent  ratification.  When  they  are  not 
consulting  together  as  a  board,  they  are  re- 
garded as  acting  privately  and  unofficially." 
These  doctrines  are  fully  approved  in  Smith 
V.  Cornelius,  41  W.  Va.  68,  23  S.  B.  599; 
Pennsylvania  Llghtning-Rod  Ck>.  v.  Board  of 
Education,  20  W.  Va.  860.  I  therefore  think 
this  instruction  was  improperly  refused. 
Under  the  theory  of  an  express  contract,  how 
can  Limer  recover,  when  his  contract  waoi 
with  only  one  member  of  the  board?  And,  as 
to  Richards^  he  had  no  shadow  of  authority 
to  bind  the  company,  as  he  was  in  no  sense 
an  agent  or  representative  of  the  company. 
Next,  under  the  head  of  a  motion  for  a  new 
trial:  Limer  swore  that  Jackson  was  pres- 
ent with  Richards  in  an  office,  and  that  Rich- 
ards furnished  a  piece  of  paper  to  Limer, 
which  was  a  mere  memorandum  of  the  di- 
mensions of  rock  to  be  used  in  the  construc- 
tion of  the  hotel.  Limer  claimed  that  that 
memorandum  was  given,  under  the  contract, 
to  tell  him  what  rock  to  furnish.  The  con- 
versation, at  best,  is  very  indefinite  and  un- 
certain,—too  much  so  to  be  called  a  specific 
contract  in  so  important  a  matter.  Jackson 
says  that  he  made  no  such  contract,  denies 
Limer's  version  in  toto,  and  says  that  that 
little  informal  memorandum  was  written  by 
Richards  when  Limer  asked  what  kind  of 
rock  was  to  be  used  in  the  hotel,  and  that 
Richards  delivered  it,  as  he  had  to  many  oth- 
ers, to  afitord  means  of  bidding  on  the  fur- 
nishing of  rock,  and  was  in  no  sense  intend- 
ed to  have  any  reference  to  any  contract 
Other  directors  of  the  company  deny  that 
there  was  any  contract  with  Limer.  Limer 
asserts  that  he  made  no  contract  for  delivery 
of  rock  with  McLain  Bros.;  but  the  evidence 
of  Joseph  McLain  and  of  Wood  of  a  conver- 
sation at  Limer's  quarry  shows  plainly  that 
Limer  contracted  with  McLain  Bros,  to  fur- 
nish the  rock.  Limer  denied  that  he  had  re- 
ceived any  pay  for  the  rock,  but  McLain 
stated  that  he  paid  Limer  $180;  and,  though 


Limer  was  on  the  stand  after  evidence  of 
McLain  that  he  had  so  paid,  Limer  did  not 
rebut  this  evidence  of  McLain.  This  Shows 
he  had  such  a  contract  with  McLain.  Mc- 
Lain said  he  had  paid  him  in  checks.  It 
was  shown  by  Limer's  witnesses  that  Sehon 
and  Gill,  who  also  furnished  stone  for  the 
foundation,  did  so  under  contract  with  Mc- 
Lain Bros.,  not  with  the  Traders  Company, 
—a  strong  circumstance  to  show  that  Limer 
also  had  contracted  with  McLain  Bros.  Mc- 
Lain Bros,  failed,  and  left  the  country,  and 
it  was  then  too  late  for  Limer  to  file  a  lien 
for  material  furnished.  It  is  claimed  that  at 
that  time  Jackson  said  that  Limer  should  be 
paid  by  the  company,  but  Jackson  denies 
this,  and  at  that  very  time  three  or  four 
of  the  members  of  the  board  were  together. 
Including  Jackson,  and  they  made  no  prom- 
ise to  pay  Limer.  The  company  has  already 
once  paid  the  parties  that  it  contracted  with 
for  the  stone  furnished  by  Limer,  and  it 
would  be  Inequitable  to  make  it  pay  over 
again,  unless  its  liability  to  do  so  la  made 
very,  very  clear.  Limer,  on  substantially 
his  own  evidence,  only,  asserts  that  Jackson 
and  Richards  contracted  with  him.  Jackson 
denies  it,  and  the  evidence  preponderates 
against  that  theory.  When  we  reflect  that 
the  defendant  had  made  a  contract  with  a 
firm  for  furnishing  material  and  completing 
this  hotel,  we  appreciate  how  entirely  im- 
probable it  is  that  the  company  would  turn 
right  around,  at  the  very  inception  of  the 
work,  after  the  execution  of  the  contract,  in 
violation  of  the  rights  of  the  contractor  un- 
der it,  and  make  another  contract  with  Limer 
for  a  part  of  the  material.  It  is  so  utterly 
Improbable  that  a  reasonable  man  naturally 
refuses  to  accept  that  theory.  There  is  in 
the  case,  considering  this  building  contract, 
an  inherent  probability,  not  depending  mere- 
ly on  witnesses,  that  no  such  oral  contract 
was  made.  Jackson  was  prominent  In  the 
enterprise  of  building  this  hotel,  and  Is  It 
reasonable  to  suppose  that  he  would  go  out- 
side of  that  contract,  to  do  what  the  con- 
tractors under  it  were  doing,  and  incur  an 
additional  liability  upon  the  company?  The 
motion  for  a  new  trial  does  not  depend 
merely  on  the  credibility  of  witnesses,  or 
only  upon  the  weight  of  their  evidence;  but 
these  facts,  creating  an  intrinsic  Improbabil- 
ity of  this  additional  contract,  overthrow 
that  theory,  and  Justify  us  in  saying  that  the 
verdict  is  contrary— plainly  contrary— to  and 
unsustained  by  the  evidence.  The  oral  evi- 
dence alone  preponderates  that  way,  but 
when  we  add  to  that  consideration  the  utter 
improbability  of  any  contract  with  Limer. 
arising  from  the  fact  that  the  whole  work 
had  been  let  out  to  other  parties,  we  are  Jus- 
tified in  setting  aside  the  verdict.  Our  rul- 
ing in  Davidson  v.  Railway  Co.,  41  W.  Ya. 
407,  28  S.  E.  593,  and  Johnson  v.  BuniB.  89 
W.  Va.  659,  20  S.  B.  686,  and  many  other 
cases,  sustains  this  position.  Therefore  we 
reverse  the  Judgment  and  grant  a  new  trioL 
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SNYDBR  ▼.  WHEELING  ELBOCBICAL  OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Not.  10,  U87.) 
Nbougbnob— Plbadisto— Vabiaxoi— BriDBHoa. 

1.  A  declaration  for  tort  arising  from  negli- 
gence may  allege  the  mere  negligence  general- 
ly, without  stating  the  particular  facts  going 
to  prove  negligence,  but  must  specify  with  rea- 
sonable Certainty  the  main  or  primary  act  of 
omission  or  commission  doing  the  damage;  and 
the  allegation  that  the  defendant  did  the  par- 
ticular act  causing  the  damage  furnishes  the 
predicate  or  basis  for  evidence  of  all  such  in- 
cidental facts  and  circumstances  of  omission 
and  commission  as  fairly  tend  to  establish  the 
negligence  of  the  primary  act,  and  to  plead  them 
specially  would  be  to  plead  mere  evidence  in- 
stead of  facts. 

2.  Where  a  declaration  based  on  negligence 
states  a  particular  act  as  the  cause  of  the  dam- 
age, no  evidence  of  other  acts  causing  it  can  be 
given. 

8.  There  must  be  reasonable  evidence  of  neg- 
ligence. But  where  a  thing  is  shown  to  be  un- 
der the  mangement  of  the  defendant  or  his  serv- 
ants, and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
ftom  want  of  care. 

(Syllabi  s  by  the  Court.) 

Error  to  circuit  court,  Ohio  county;  Paull 
and  Hervey,  Judges. 

Action  by  Florence  Snyder  against  the 
Wheeling  Electrical  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
rersed. 

W.  P.  Hubbard,  for  plaintiff  in  error.    John 

A.  Howard  and  Melville  D.  Post,  for  defend- 
ant in  error. 

BRANNON,  J.  In  an  action  on  the  case, 
Florence  Snyder,  administratrix  of  Andrew  C. 
Snyder,  recovered  a  judgment  against  the 
Wheeling  Electrical  Company  for  $1,0(X),  and 
the  company  obtained  this  writ  of  error. 

One  error  alleged  is  the  action  of  the  cir- 
cuit court  in  overruling  a  demurrer  to  the 
declaration.  The  specification  of  its  defect 
is  that  it  ought  to,  but  does  not,  set  forth 
the  duty  and  aver  the  neglect;  and  citation 
is  mfide  of  the  language  in  the  opinion  in 
Clarke  v.  Railroad  Co.,  89  W.  Va.  732.  20  S. 

B.  696,  that  a  declaration  in  **tort  must  have 
requisite  definiteness  to  inform  the  defend- 
ant of  the  nature  of  the  cause  of  action^  and 
the  particular  act  or  omission  constituting 
the  tort,"  and  reference  is  made  to  Poling  v. 
Railroad  Co.,  38  W.  Va.  645,  18  S.  K.  782, 
holding  that  a  declaration  for  negligence  "is 
good  if  it  contain  the  substantial  elements 
of  a  cause  of  action,  the  duty  violated,  the 
breach  thereof  properly  averred,  with  such 
matters  as  are  necessary  to  render  the  cause 
of  action  intelligible,  so  that  judgment  ac- 
cording to  law  and  the  very  right  of  the 
cage  can  be  given."  I  think  these  state- 
ments are  good  law.  Hogg,  PI.  &  Forms,  § 
140,  says  that  it  is  settled  as  a  general  rule 
that  it  is  not  necessary  to  state  the  particular 
acta   whieh   constitute   negligence.    This   is 


BO,  but  we  must  take  care  not  to  misapply 
this  statement.  The  West  Virginia  cases  cit- 
ed to  sustain  the  rule  are  cases  against  rail- 
roads for  killing  stock.  If  a  declaration  al- 
lege that  a  railroad  killed  stock  by  negli- 
gently running  a  train  over  it,  as  in  those 
cases,  that  would  be  sufficient,  without  more 
details  of  the  circumstances  of  running  over 
it;  but  I  take  it  that  it  would  not  be  enough 
simply  to  say  that  the  company  negligently 
killed  a  horse.  You  must  aver  the  duty,  and 
aver  the  existence  or  presence  of  negligence 
in  its  performance,  and  specify  the  act  work- 
ing damage,  but  need  not  detail  all  the  evi- 
dential facts  of  negligence.  You  must  tell 
the  defendant,  even  under  this  general  rule, 
that  he  negligeijtly  did  a  specific  act  doing 
harm.  In  other  words,  you  may  say  that 
the  defendant  negligently  did  or  did  not  do 
so  and  so,  without  detail  as  to  the  mere  neg- 
ligence, but  you  must  state  the  acts  that  are 
the  basis  of  liability.  If  the  negligence  can- 
not be  otherwise  charged,  they  must  be  giv- 
en. As  said  in  Bems  v.  Coal  Co.,  27  W.  Va, 
285,  the  object  of  a  declaration  is  to  give  the 
facts  constituting  the  cause  of  action,  so 
they  may  be  understood  by  the  party  who  is 
to  answer  them,  and  by  the  Jury  and  court, 
who  are  to  give  verdict  and  Judgment  on 
them;  and  though,  in  an  action  for  negli- 
gence, it  is  not  necessary  to  state  with  par- 
ticularity the  acts  of  omission  or  commis- 
sion, yet,  lest  too  loose  a  practice  shall  grow 
under  this  rule,  it  may  be  well  to  state  the 
warning  given  in  Railroad  Co.  v.  Whitting- 
ton,  30  Grat  810,  that  "this  rule  does  not 
Justify  a  general  and  indefinite  mode  of  de- 
claring, admitting  of  almost  any  proof."  In 
that  case  it  was  held  not  enough  to  state 
that  the  railroad  company  was  working  its 
road  with  cars  and  conducted  itself  so  neg- 
ligently in  its  business  that  it  inflicted  se- 
vere bodily  injuries,  by  reason  of  which  the 
person  tiled,  without  stating  where  the  de- 
ceased was,  or  how  injured.  To  avoid  mis- 
understanding, it  is  important  to  add  that 
the  declaration  need  not  state  the  particular 
facts  that  are  not  primary  or  main  facts,  but 
only  are  evidence  of  primary  facts.  When 
the  necessary  primary  facts  are  given,  then 
all  other  facts  merely  incidental  that  go  to 
prove  the  primary  facts  may  be  proven  with- 
out specification  in  the  declaration.  Davis 
V.  Guarnieri,  45  Ohio  St  470,  15  N.  B.  360; 
Ware  v.  Gay,  11  Pick.  106;  McCauley  v. 
Davidson,  10  Minn.  418  (Gil.  335)  422. 

The  declaration  in  this  case  states  that  the 
defendant  operated  an  electric  plant  for  the 
manufacture  and  sale  of  electricity,  and  had 
its  wires  over  the  streets  of  the  city  of 
Wheeling  for  the  conveyance  of  electricity 
in  dangerous  currents,  and  that  it  was  the 
duty  of  the  defendant  to  exercise  all  possible 
care  in  putting  up  and  operating  its  plant 
and  wires,  and  constantly  inspecting  the 
wires  and  other  appurtenances  and  applian- 
ces, and  in  seeing  that  they  were  strong 
suitable,  and  safe,  and  that  the  wires  an- 
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appurtenances  were  at  all  times  safely  seeur* 
ed,  and  to  Immediately  attend  to  and  repair 
broken  or  defective  wires  and  appliances, 
and,  when  any  of  the  wires  were  down  upon 
the  street,  to  cut  off  ftom  them  the  current 
of  electricity,  that  the  lives  and  limbs  of 
persons  on  the  streets  might  not  be  endan- 
gered; yet  the  defendant  carelessly  and  neg- 
ligently suffered  one  of  its  wires  at  the  cor- 
ner of  Marliet  and  Sixteenth  streets  to  be  so 
Insufaciently  secured  that  it  came  down,  and 
lay  on  the  street,  and  Snyder  stepped  upon 
It,  received  the  electric  current,  fell  prostrat- 
ed by  It,  and  continued  to  lie  there,  and  re- 
ceive the  current  Into  his  body,  and  there- 
from died.  This  declaration  surely  says 
that  It  was  the  duty  of  the  defendant  to 
safely  secure  the  wires,  and  that,  from  be- 
ing insufaciently  secured,  they  came  down 
Into  the  street,  and  there  vTrought  the  in- 
Jury.  TbiB  one  duty,  breach,  and  injury  save 
the  declaration  from  demurrer.  I  think,  too, 
the  declaration  may,  by  implication,  be  con- 
strued to  say,  what  it  should  have  positively 
averred,  that  the  defendant  failed  to  cut  off 
the  current  from  the  wire  when  down,  as  It 
avers  that  the  current  entered  Snyder's  body, 
and  he  fell,  and  continued  to  receive  It, 
which  could  not  be  so  had  the  current  been 
cut  off.  "A  declaration  will  be  treated  as 
alleging  by  implication  every  fact  which  can 
be  implied  from  its  averments  by  the  most 
liberal  intendment."  Hogg,  PI.  &  Forms,  f 
140.  Those  were  the  only  two  omissions  of 
duty  specified.  None  other  could  be  proven, 
for,  even  where  there  may  be  allowable  a 
general  charge  of  negligence,  yet,  if  the  dec- 
laration does  give  certain  specifications  of 
negligence  as  sources  of  the  injury,  others 
cannot  be  proven.  Hawker  v.  Railroad  Co., 
15  W.  Va.  629.  Therefore  evidence  was  not 
admissible  to  prove  want  of  or  bad  insolation 
of  wires  at  the  place  of  accident  and  else- 
where, and  that  wires  came  in  contact  with 
wet  posts,  and  that  nobody  was  kept  on  du- 
ty to  repair  broken  wires;  that  on  a  certain 
other  occasion,  when  a  wire  was  out  of  fix, 
some  one  telephoned  from  the  plant  that 
there  was  no  one  to  fix  the  wires;  that  no 
instruments  were  kept  to  discover  breaks; 
and  that  at  other  places  the  wires  were  bare. 
It  might  seem  that  some  of  this  evidence 
might  come  in  under  the  allegation  of  inse- 
cure fastening,  but  it  relates  more  to  the 
condition  of  the  wires,  not  to  their  fastening, 
and  there  is  no  allegation  of  defective  wires. 
The  declaration  does  assign  certain  duties  as 
imposed  on  the  company,  among  them  the 
duty  to  attend  to  broken  wires,  and  to  in- 
spect wires  and  apparatus,  and  to  see  that 
all  wires  were  strong,  suitable,  and  safe;  and,  if 
this  recital  of  duties  had  been  followed  up  with 
averment  that  the  insulation  of  the  wires  was 
defective,  and  in  places  the  wires  bare,  coming 
bi  contact  with  wet  poles,  thus  injuring  and 
rendering  them  unsafe  and  liable  to  break,  or 
even  the  general  allegation  that  the  wires  were 
onsuitable,  weak,  and  unsafe,  in  negation  of  the 


dnty  assigned  in  the  recital,  and  tbat  servants 
were  not  kept  for  hispection,  and  that  careful  re- 
pair was  not  made,  and  that  no  appUancei 
were  kept  to  announce  at  the  plant  fall  of 
wires,  and  no  means  existed  for  discovery  of 
their  -fall,  this  evidence  would  have  been  ad- 
missible. But  what,  in  this  declaration,  gave 
the  defendant  warning  of  all  this  evidence? 
I  think  evidence  of  failure  to  inspect  was  ad- 
missible as  evidence  of  Insecurity  of  fasten- 
ing and  on  principles  above  stated.  It  may 
be  said  that  the  evidence  that  no  Instrument 
was  kept  to  tell  of  a  fallen  wire  ought  to 
come  in  under  the  allegation  that  It  was  the 
duty  to  cut  off  the  current,  and  that  the  cur- 
rent continued  to  flow  after  the  fall  of  the 
wire;  but  that  would  be  going  very  far. 
None  of  this  evidence  could  get  In  under  this 
declaration  but  by  a  liberality  too  loose- 
one  ignorhig  the  defendant's  rights,— some  of 
it  not  at  all.  I  here  allow  the  evidence  that 
with  certain  means  of  ascertahiing  an  acci- 
dent the  current  could  be  shut  off  at  once, 
under  the  charge  that  it  was  the  duty  to 
shut  it  oif,  and  the  allegation  made  by  im- 
plication that  it  continued  after  the  Call  of 
the  wire;  and  that  is  going  pretty  far.  All 
this  evidence,  as  a  court  can  readily  see,  was 
calculated  to  and  did  wield  a  potent  effect 
in  the  case,  and  the  error  of  its  admission 
cannot  be  looked  over  as  harmless.  It  was 
an  Important  factor  in  the  trial. 

From  these  considerations  it  comes  that 
plaintiff's  instruction  No.  2  was  bad  as  pre- 
senting a  theory  for  recovery  which,  thoo^ 
made  relevant  by  some  evidence,  yet  there 
was  no  warrant  for  under  the  declaration.  It 
said  that  if  the  defendant  failed  to  have  the 
most  reliable  and  best  appliances  to  discover 
broken  wires,  the  company,  in  the  absence 
of  contributory  negligence,  waa  liable.  I 
think  No.  3  good  under  the  charge  of  insecure 
fastraing.  I  think  No.  2  should  have  said 
"good,  reliable,  and  efllcient"  means  and  ap- 
pliances, instead  of  ''best  and  most  reliable." 
Bems  V.  Coal  Co.,  27  W.  Va.  286,  points  9.  10. 
An  instruction  for  defendants  (No.  4)  told 
the  jury  that  the  only  negligence  charged  in 
the  declaration  was  in  suffering  wires  to  be 
so  insufiiclMitly  secured  as  to  fall,  and  there- 
fore all  evidence  and  argument  as  to  other 
suggestions  of  negligence  must  be  disregard- 
ed; yet  plaintiff's  instructions  h^  the  com- 
pany liable  for  not  only  that,  but  for  failure 
to  have  the  best  appliances  for  discovery  of 
broken  wires,  and  for  faQure  to  exercise  the 
highest  degree  of  care  in  the  construction,  in- 
spection, and  repair  of  wires  and  pc^es;  and 
so  the  instructions  were  Inconsistent, — one 
saying  to  the  jury  that  the  case  involved  only 
one  basis  of  recovery,  others  giving  severaL 
Which  would  the  jury  follow?  Likely  those 
giving  several.  A  good  instniction  does  i&ot 
cure  a  bad  one,  but  it  must  be  withdrawn. 
McKelvey  v.  Itailway  Co.,  85  W.  Va.  500,  14 
S.  E.  2BL  Inconsistency  in  instructions  Is 
error.  Industrial  Co.  v.  Schultz,  43  W.  Va, 
«— ^  27  &  B.  265.    I  think,  as  Dr.  Waldeo 
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bad  examliied  the  dead  Dody^of  Snyder  In  bis 
effort  to  resuscitate  life,  he.  could  give  his 
opinion  as  to  the  cause  of  his  death.  His 
opinion,  however,  should  be  confined  to  his 
knowledge  based  on  tbat  examination;  but 
the  court  allowed  him  tp  state  his  opinion,  not 
only  on  thai;,  but  also  from  what  he  could 
leom,— that  is,  hearsay.  I  think  it  is  admissi- 
ble to  ask  him  whether  there  was  any  indica- 
tion of  death  from  any  other  cause  than  elec- 
tricity, so  as  to  negative  ai^  other  death-pro- 
ducing cause. 

I  come  ne:^t  to  an  Importamt  question.  Sup- 
pose there  is  no  evidence  of  negligence  on 
the  part  of  the  defendant,  does  th^  mere  fact 
that  the  whre  fell  cr^^ate  a.  prima  facie  pre- 
sumption of  negligence,  sufiicient,  in  the 
absence  of  something  appearing  in  the  case 
to  repel  that  presumption,  to  support  the  ac- 
tion? This  involves  the  rule  or  principle  of 
res  ipsa  loquitur,— the  thing  Itself  speaks.  A 
wire  charged  ^ith  a  deadly  current  of  elec- 
tricity falls  from  its  proper  place  of  elevation 
above  the  street  to  the  surface  of  the  street, 
and  there,  by  contact  with  a  man  lawfully 
passing  along  the  highway,  kills  him  with  its 
current  Are  we  to  presume  that  its  fall 
came  from  some  negligence  of  the  owner, 
unless  the  circimistances  of  the  case  or  facts 
shown  by  him  shall  show  that  its  fall  is 
not  attributable  to  his  negligence,  but  from 
some  defect  which  that  jreaaonable  care  and 
prudence  proper  in  the  case  of  such  deadly 
wire  was  unable  to  discover,  or  some  accident 
beyond  his  control;  In  other  words,  from  in- 
evitable accident?  I  answer  that  the  law 
raises  a  prima  facie  care  of  negligence.  As 
stated  in  that  great  work,  16  Am.  &  Bug. 
Enc.  Law,  p.  448:  "As  a  rule,  negligence 
is  not  presumed.  But  there  are  cases  where 
the  maxim,  *Res  ipsa  loquitur,'  is  directly  ap- 
plicable, and  from  the  thing  done  or  omitted 
negligence  or  care  is  presumed.*'  The  rule 
cannot  be  better  stated,  in  its  generality,  than 
as  given  In  Scott  y.  Dock  Co.  (1865)  3  Hurl. 
A  0.  596:  'There  must  be  reasonable  evi- 
dence of  negligence.  But  where  the  thing  is 
shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident 
is  such  as,  in  the  ordinary  course  of  things, 
does  not  happen  If  those  who  have  the  man- 
agement use  proper  care,  ft  affords  reasonable 
evidence,  in  the  abiience  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want 
of  care."  In  those  words  it  is  approved  In 
1896  In.  Shaf er  v.  Lacdck,  168  Pa.  St  497,  82 
Atl.  44,  a  case  where  two  workmen  were  re- 
pairing a  roof,  having  a  fire  pot,  and  from  it 
a  fire  resulted,  destroying  the  house.  "When 
the  physical  facts  of  an  accident  themselves 
create  a  reasonable  probability  that  it  result- 
ed from  negligence,  the  physical  facts  them- 
selves are  evidential,  and  furnish  what  the 
law  terms  evidence  of  negligence.  In  con- 
formity with  the  maxim,  'Res  ipsa  loquitur,' " 
18  the  apt  language  in  which  the  principle 
18  stated  in  Seybott  v.  Railroad  Co.,  95  N.  ¥. 
662.     One  man  Is  hurt  from  the  works  or 


property  of  another,  when  from  the  naturt 
of  the  case,  he  would  not  likely  have  been 
hurt  without  negligence  of  that  other.  May 
he  not  ask  of  that  other  an  explanation,  or, 
on  his  failure  to  give  it,  then  damages  for 
his  injury?  Take  the  case  where  one,  In 
passing  along  a  street,  is  hurt  by  a  barrel 
falling  from  a  door  above,  or  by  a  brick  fall- 
ing from  a  wall  or  scaffold,  or  by  a  falling 
shutter  or  wall,  or  the  like*  The  mere  oc- 
currences in  themselves  Import  negligence. 
Especially  take  the  cases  where  things  of 
great  danger  are  used  in  public  highways, 
where  multitudes  constantly  and  lawfully 
pass^  their  very  nature  requiring  the  highest 
degree  and  constancy  of  care,  and  one  is  kill- 
ed from  its  being  out  of  place  or  defective, 
why  may.  we  not  logically  and  fairly  assume 
negligence,  unless  other  plausible  explanation 
appears?  The  latest  work  on  Torts  (2  Jagg. 
Torts,  p.  864)  says:  "A  live  wire,  however, 
is  exceedingly  dangerous,  so  that  proof  of 
contact  therewith,  and  consequent  damages, 
makes  It  a  complete  case  of  prima  fade  negli- 
gence, and  throws  the  burden  on  the  defend- 
ant to  show  that  such  wire  was  in  the  street 
without  fault  on  his  part  Generally,  com- 
panies using  electricity  on  lines  along  a  street 
are  charged  with  the  highest  degree  of  care, 
having  due  reference  to  existing  knowledge 
in  the  construction,  inspection,  and  repair  of 
their  wires  and  poles,  and  in  the  use  of 
devices  to  guard  against  harm."  This  doc- 
trine needs  no  further  dlscusaion  from  me. 
It  is  well  sustained  by  American  and  English 
authority.  16  Am.  &  Eng.  Enc.  Law,  449, 
and  notes;  2  Jagg.  Torts,  938;  Whart.  Neg. 
{  421;  Oooley,  Torts,  799;  Bigelow,  Torts, 
596;  Shear.  &  R.  Neg.  «  60;  15  Am.  Rep.  530 
(full  discussion),— a  building  falling  into  street; 
Mulcaims  v.  City  of  Janesville.  67  Wis.  24, 

29  N.  W.  904,— wall  of  a  cistern  falling;  Dixon 
V.  Pluns,  33  Paa  268,  98  CaL  384,-chlsel  fall- 
ing from  a  scaffold;  Houston  v.  Brush,  66 
Vt  331,  29  Atl.  380,— hijury  from  being  struck 
by  a  wheel  from  a  tackle  block,  attached  to 
a  derrick;  note  in  Railroad  Co.  y.  Anderson 
(Md.)  20  Am.  St  Rep.  p.  493  (s.  e.  20  Atl.  2); 
Thomas  v.  Telegraph  Co.,  100  Mass.  156,— 
telegraph  wire  swinging  over  a  street  too  low, 
BO  as  to  obstruct  travel;  dare  y.  Bank,  1 
Sweeney,  539,— injury  from  plank  falling  from 
one's  premises;  Howser  v.  Railroad  Co.  (Md.) 

30  Atl.  906,— cross-tie  falling  from  a  moving 
car;  Ugla  v.  Railway  Co.  (Mass.)  35  N.  E.  1126; 
Morris  v.  Strobel  A  Wilken  Co.,  81  Hun,  1, 
30  N.  Y.  Supp.  571,— sign  board  falling  in 
street  It  is  clear  that  this  doctrine  applies 
in  cases  where  a  passenger  on  a  railroad, 
or  other  conveyance  of  a  common  carrier,  is 
injured,  there  existing  hi  such  cases  a  pre- 
sumption of  negligence  against  the  carrier, 
because  there  is  an  implied  contract  to  safely 
convey;  but  it  is  not  confined  to  such  cases. 
20  Am.  St  Rep.  493;  Rose  v.  Transportation 
Co.,  11  Fed.  43a  There  It  is  said  that, 
though  the  presumption  is  more  frequently 
applied  in  such  cases,  yet  there  Is  no  fouuda- 
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tion  in  authority  or  reason  for  such  limitation, 
aa  the  fifresumption  originates  from  the  na- 
ture of  the  act,  not  from  the  relation  of  the 
parties,  and  is  Indulged  whenever,  as  a  legiti- 
mate inference,  the  occurrence  is  such  as,  In 
the  ordinary  course  of  things,  does  not  take 
place  when  the  proper  care  is  exercised.  This 
doctrine  has  been  applied  to  those  using 
electricity  in  streets.  W.  U.  Tel.  Oo.  ▼.  State 
(Md.)  33  Aa  763;  Hayres  v.  Gas  Oo.  (N.  O,) 
19  S.  E.  344.  Public  policy,  from  sheer  neces- 
sity, must  require  of  a  person  or  corporation 
using  the  current  of  electricity  in  high  tension 
along  highways  a  very  high,  if  not  the  highest, 
degree  of  care,  and  this  high  degree  would 
seem  all  the  more  reasonable  to  justify  this 
rule  of  presumptive  negligence  in  such  cases. 
The  degree  of  care  in  the  nature  of  the  case 
being  high,  and  there  being  little  danger  If 
such  care  be  exercised,  if  accident  happen, 
there  is  afforded  a  probability  of  the  absence 
of  that  care.  This  high  degree  of  care  is 
exacted  of  operators  of  electricity  by  the  cases 
just  dted,  and  by  Electric  Oo.  v.  Simpson, 

21  Oolo.  371,  41  Pac.  499;  GIraudi  v.  Im- 
provement Co.,  107  Oal.  120,  40  Pac.  108; 
Ennis  V.  Gray,  87  Hun,  355,  34  N.  Y.  Supp. 
37i9.  Orossw.  Electricity,  5  249,  says  that  the 
mere  fact  that  an  electric  wire  sags  or  falls, 
if  unexplained,  is  sufficient  proof  prima  facie 
of  negligence.  But  juries  must  understand 
that  this  presumption  is  by  no  means  final  or 
conclusive.  Uniformly  careful,  prudent  man- 
agement commensurate  with  the  dangerous 
character  of  the  works,  adequate  to  the  safety 
of  the  public,  in  the  absence  of  specific  neg- 
lect connected  with  the  accident,  will  repel 
such  presumption.  We  must  not  forget  that 
misfortunes  do  occur  from  inevitable  acci- 
dent. A  wire  may  have  some  defect  which 
the  most  astute  care  will  not  discern.  A  wire 
originally  good  may  come  to  be  defective, 
and  break,  when  no  human  skill  could  detect 
its  defect  Time  and  wear  deteriorate  man 
and  all  the  means  and  instruments  he  uses  to 
gain  a  living.  Paralysis  and  failure  may 
come  upon  them  at  any  moment.  Whether 
there  is  culpable  blame  is  a  question  for  a 
fair-minded  Jury  under  all  the  circumstances. 

It  follows  from  what  I  have  said  that  the 
court  properly  refused  to  exclude  the  plain- 
tiffs evidence,  aa  it  tended  in  an  appreciable 
degree  to  sustain  the  case,  so  as  to  make  it 
proper  to  go  to  a  jury.  So  I  may  say  as  to  the 
defense  of  contributory  negligence.  Carrlco 
V.  Railway  Oo.,  35  W.  Va.  389,  point  3,  14 
S.  E.  12;  Yeager  v.  Olty  of  Bluefleld,  40  W. 
Va.  484,  21  S.  B.  752.  And  the  defense  waived 
the  motion  to  exclude  by  going  on  with  its  evi- 
dence.    Robinson  v.  Welty,  40  W.  Va.  385, 

22  S.  E.  73;  Core  r.  Railroad  Co.,  38  W.  Va. 
456,  18  S.  E.  596.  And  it  follows  from  the 
views  above  given  that  the  court  did  not  err 
In  refusing  to  give  defendant's  instruction  No. 
2,  that  the  mere  fact  that  Snyder  was  injured 
raised  no  presumption  of  negligence  against 
the  defendant  In  an  instruction  in  lieu  of 
it  the  jury  was  told  that  the  mere  fact  of  in- 


jury raised  no  presumption  of  negligence,  un- 
less the  proof  establishing  the  injury  showed 
circumstances  from  which  some  negligence  or 
want  of  care  may  be  attributed  to  the  defend- 
ant    ThlB  was  error  against  plaintiff,  because 
it  negatived  the  rule  that  the  fall  of  the  wire 
and  injury  afforded  a  prima  focie  case  of  neg- 
ligence, and  was  beneficial  to  the  defendant 
Defendant  asked  instruction  9,  saying  that 
if  the  wire  where  the  accident  occurred  was 
defective,  and  the  injury  resulted  from  that 
defect  that  raised  no  presumption  of  negli- 
gence, and  the  plaintiff  could  not  recover  un- 
less he  proved  by  a  preponderance  of  evidence, 
in  addition  to  these  facts,  that  the  defect  oc- 
curred through  the  negligent  act  or  default 
of  the  defendant     This    instruction  is  bad. 
Granting  a  defect  in  the  wire  killing  the  de- 
ceased, a  prima  fade  case  for  recovery  is  made. 
Defendant  asked  and  was  refused  instruction 
No.  10:     **Where  an  event  takes  place,  the 
real  cause  of  which  cannot  be  traced,  or  la 
at  least  not  apparent,  it  ordinarily  belongs  to 
that  class  of  occurrences  designated  aa  purely 
accidental,  and,  there  being  no  presumption 
of  negligence  in  such  cases,  the  party  who 
asserts    negligence    cannot    recover    without 
showing  enough  to  exclude  the  case  from  that 
class  of  accidental  occurrences."     In  Railway 
Co.  ▼.  Locke,  112  Ind.  412,  14  N.  B.  391,  dted 
to  support  the  instruction,  it  is  admitted,  I 
think,  that  in  cases  where  a  presumption  of 
negligence  arises,  the  principle  of  this  instruc- 
tion does  not  apply.    The  Instruction  is  bad 
as  applied  to  this  case,  in  view  of  the  mle 
above  stated  of  a  presumption  of  negligence 
from   this  occurrence.     Defendant  was    re- 
fused instruction  No.  11:      ''Where  the   cir- 
cumstances of  an  accident  indicate  that  it  may 
have  been  unavoidable  notwithstanding   rea- 
sonable and  proper  care,  the  plaintiff  char- 
ging negligence  cannot  recover  without  show- 
ing that  the  defendant  has  violated  a  duty  in- 
cumbent   upon    it   from    which    the   injury 
followed  in  natural  sequence."     I  think  this 
instruction  proper,  hi  view  of  the  defendant's 
evidence  as  to  good  management  and    evi- 
dence by  witnesses  on  both  sides  that  electric 
wires  sometimes  break  from  causes  impossible 
to  discover.     Of  course,   though  the  prima 
facie  presumption  of  negligence  from  the  bro- 
ken wire  exists,  yet  it  is  subject  to  be  met  by 
any  and  all  circumstances,  features,  and  evi- 
dence in  the  case  tending  to  give  the   mis- 
fortune a  cause  not  springing  from  the  com- 
pany's fault,  but  purely  from  an  accident 
which  no  reasonable  human  care  could  pre- 
vent a  hidden  defect  in  the  wire,  electrolysis 
rendering    it  suddenly    weak,    or    whatever 
cause.     This  instruction  presented  the  ques- 
tion to  the  Jury  on  the  whole  breadth   and 
aspect  of  the  case,  whether  the  misfortune 
came  from  unavoidable  accident;  and  it  seems 
to  me  that,  when  the  circumstances  do  Indi- 
cate unavoidable  accident   as   the   cause,    it 
ought  to  be  shown  or  appear  that  it  was  not 
Why  was  not  the  defendant  entitled  to  this 
instruction?    I  think  instruction  No.  12  ask^ 
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by  defendant  waa  improperly  refused.  Bail- 
way  Co.  y.  Locke,  112  Ind.  4(H,  14  N.  B.  391. 
"(12)  The  defendant,  in  erecting  and  maintain- 
ing its  wires,  was  only  bound  to  anticipate 
such  combinations  of  circumstances  and  acci- 
dents and  injuries  therefrom  as  It  may  reason- 
ably forecast  as  likely  to  happen,  taking  into 
account  its  own  past  experience  and  the  ex- 
perience and  practice  of  others  in  similar  situ- 
ations, together  with  what  is  inherently  prob- 
able in  the  condition  of  the  wires  as  th^ 
relate  to  the  conduct  of  its  business."  As  the 
case  is  to  be  retried,  I  shall  not  discuss  the 
merits  on  the  evidence  as  to  the  liability  or 
nonliability  of  the  defendant,  either  with  or 
without  reference  to  contributory  negligence, 
as  the  evidence  may  not  be  the  same  on  a 
second  trial,  and,  if  not,  this  court  ought  not 
to  express  an  opinion  on  part  of  the  evidence. 
We  will  therefore  reverse  the  Judgment,  grant 
a  new  trial,  and  remand. 

(44  W.  Va.  755)  ' 

DARBY  €t  al.  v.  GILUGAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  13,  1897.) 

Bill  in  Chanobbt— Rbmand  for  Want  or  Pab- 

TiBS— Pbooboubb— Rbtbrbnob^Acoodntino. 

1.  When  a  chancery  cause  is  remanded  from 
this  court  to  the  circuit  court  for  the  want  Of 
necessary  and  proper  parties,  and  after  the 
cause  is  again  docketed  m  the  circuit  court  such 
necessary  and  proper  parties  appear,  and  file 
answers  to  the  plaintiffs'  bill,  it  is  not  necessary 
to  send  the  case  to  rules  for  that  purpose. 

2.  The  circuit  court  may.  state  an  account  in 
a  chancery  cause  without  an  order  of  reference 
to  a  commissioner,  if  there  is  sufficient  data 
and  evidence  in  the  cause  to  enable  it  to  prop- 
erly do  so. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Taylor  county; 
J.  Homer  Holt*  Judge. 

Bill  by  Darby  &  Oo.  and  others  against 
John  J.  GiUlgan  and  others.  From  the  de- 
cree the  First  National  Bank  of  Grafton 
and  others  appeaL     Modified. 

W.  R.  D.  Dent  and  John  T.  McOraw»  for 
appellants.    John  W.  Mason,  for  appellees. 

ENGLISH,  P.  This  was  a  suit  in  equity, 
brought  in  the  circuit  court  of  Taylor  coun- 
ty by  David  Darby  et  aL  against  John  J. 
GiUlgan  et  al.,  to  set  aside  a  deed  of  trust 
executed  by  said  GiUlgan  to  John  T.  Mc- 
Graw,  trustee,  to  enjoin  said  trustee  from 
disposing  of  the  property  mentioned  in  said 
trust,  and  to  have  the  same  properly  ap- 
plied. It  appears  from  the  records  that  the 
defendant  Gillian,  on  the  17th  of  Septem- 
ber, 1888,  formed  a  partnership  with  one 
James  Burns  for  the  purpose  of  carrying  on 
the  mercantile  business  in  the  house  where 
said  GiUlgan  was  then  merchandising;  the 
said  GiUlgan  putting  in  his  stock  of  goods 
then  on  hand  at  $2,000,  and  Bums  paying  into 
the  concern  in  cash  $1,000,  taking  a  one- 
third  interest  and  GiUlgan  a  two-thirds  inter- 
est In  the  concern.  At  the  time  the  partner- 
ship was  formed,  said  GUligan  was  indlvld- 
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uaUy  indebted  to  the  First  National  Bank 
of  Grafton  and  others  in  the  sum  of  $1,100 
tot  money  borrowed  to  use  in  his  mercantile 
business  before  he  formed  said  partnership. 
In  carrying  on  the  business  the  firm  became 
Indebted  to  the  plaintiflte  and  others  to  In- 
solvency, and  on  the  27th  day  of  February, 
1885,  the  partnership  was  dissolved,  said 
GiUlgan  executing  to  said  Bums  his  note 
for  $1,000,  and  GUligan  assuming  aU  of  the 
then  existing  indebtedness  of  the  concern. 
On  the  24th  of  AprU,  1885,  said  GiUlgan  exe- 
cuted to  John  T.  McGraw  a  deed  of  tmst 
conveying  to  him  the  entire  assets  of  the 
late  firm  to  secure  the  payment  of  aU  of  his 
debts.  Including  the  debts  due  the  plaintiflfs 
and  others  by  said  firm,  however  giving 
preference  in  said  conveyance  to  the  $1,100 
due  the  Grafton  Bank  and  others,  the  note 
executed  to  Burns  by  him  for  $1,000,  which 
note  had  been  assigned  by  him  to  Anna 
Burns,  and  other  individual  debts,  amount- 
ing in  value  to  more  than  the  property  con- 
veyed. John  T.  McGraw,  trustee,  filed  his 
answer,  in  which  he  claimed  that  he  had 
executed  his  duties  under  said  trust  deed, 
and  had  in  his  hands  a  fund  realized  out  of 
the  assets,  and  to  be  disbursed  under  said 
tmst,  in  the  sum  of  $1,664.48,  and  exhibited 
with  his  answer  a  statement  of  his  receipts 
and  disbursements,  and  on  the  28th  day  of 
March,  1887,  a  decree  was  rendered  in  the 
cause  holding  that  the  question  of  fraud 
charged  in  the  bUl  was  not  sustained,  and, 
the  plaintiff  not  asking  an  order  of  refer- 
ence to  settle  the  accounts  of  John  T.  Mc- 
Graw, trustee,  it  was  decreed  that  the  in- 
junction awarded  in  the  cause  be  dissolved, 
and  the  bill  dismissed,  at  the  plaintiffs' 
costs,  and  from  this  decree  the  plaintiffs  ob- 
tained an  appeal  to  this  court,  which  was  de- 
cided on  the  6th  day  of  June,  1880.  A  report 
of  the  case  is  found  in  33  W.  Va.  246»  10  S.  B. 
4(X),  reversing  the  decree  of  the  circuit  court, 
and  remanding  the  same;  this  court  holding 
that:  ''When  one  member  of  a  mercantile 
firm  purchases  the  interest  of  the  other 
members  and  in  consideration  thereof  as- 
sumes to  pay  aU  the  partnership  debts,  the 
firm  and  both  members  being  at  the  time 
insolvent,  or  on  the  eve  of  insolvency,  and 
shortly  thereafter  the  purchasing  partner, 
without  paying  any  of  the  firm's  debts,  con- 
veys the  whole  of  the  assets  of  the  late 
firm  to  a  trustee  in  such  manner  as  to  de- 
vote the  whole  thereof  to  the  payment  of  his 
individuai  debts,  held,  such  sale*  being  with- 
out any  valuable  consideration,  is  ineffectual 
to  convert  the  social  assets  Into  Individual 
property,  and  as  to  the  equitable  rights  of 
the  firm  creditors  such  trust  deed  was 
fraudulent  and  void."  After  the  cause  was 
remanded  to  the  circuit  court,  the  same  was 
referred  to  a  commissioner,  who  was  direct- 
ed to  report  all  of  the  social  or  co-partner- 
ship debts  of  said  J.  J.  GUligan  &  Co.;  to 
whom  due;  the  amount  thereof.  Including 
interest;  the  priorities  thereof,  if  any;   also 
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the  co-partnership  or  social  aesets  subject 
to  the  payment  of  eald  co-partnership 
debts.  The  First  National .  Bank,  John  Flan- 
nagan,  John  T.  McGraw,  John  S.  Brans, 
and  James  Flannagan  filed  their  Joint  an- 
swer to  the  plaintiffs'  bill,  denying  that  the 
$600  note  to  the  First  National  Bank  of 
Gmf  ton,  payable  to  John  Flannagan,  and  in- 
dorsed by  the  other  respondents,  and  secur- 
ed by  the  deed  of  trust  executed  by  John  J. 
GriUlgan,  was  the  indiyldual  debt  of  said 
Gilllgan,  and  claimed  ths/t  It  was  and  is  an 
accommodation  note  for  the  firm  of  John 
J.  OlUigan  &  Oo.  for  the  purpose  of  enabling 
said  firm  tx>  borrow  funds  from  the  respond- 
ent bank  for  the  firm's  benefit,  and  was  so 
used  by  the  said  firm,  and  that  respondents 
other  than  said  bank  were  merely  indorsers 
or  sureties  for  said  firm  of  John  J.  Gilllgan  & 
Oo.;  that  hi  said  trust  deed  said  note  was  mis- 

recited  as  bearing  date  on  the day  of 

February,  1885,  and  payable  six  months  aft- 
er date,  whereas  in  truth  and  fact  it  bears 
date  the  29th  day  of  January,  1885,  and  is 
payable  four  months  after  date,  and  was 
the  only  note  of  that  description  or  amount 
held  by  the  respondent  bank.  The  commis- 
sioner to  whom  the- account  was  referred  re- 
turned his  report  on  the  30th  day  of  Decem- 
b^,  1890,  which  was  excepted  to  by  the 
First  National  Bank  of  Grafton,  John  8. 
Evans,  John  T.  McGraw,  John  Flannagan, 
and  James  Flannagan.  They  excepted  to 
said  report—- First,  because  i^t  failed  to  re- 
port said  $600  bank  debt  as  a  partnership 
debt  first  in  priority  out  of  the  social  assets 
of  John  J.  GUligan  &  Co.,  as  it  was  the 
only  partnership  debt  secured  in  priority  In 
said  trust  deed,  and  said  deed  being  held 
▼alld  as  to  the  partnership  debts;  secondly, 
because  none  of  said  debts  are  stated  ac- 
cording to  their  proper  legal  priorities.  John 
T.  McGraw  also  excepted  to  said  report- 
First,  because  it  charged  him  with  interest 
on  the  moneys  in  his  hands,  which  moneys 
were  held  In  his  hands  undisbursed  by  rea- 
son of  the  injunction  granted  in  the  cause 
and  subject  at  all  times  to  the  order  of  the 
court;  secondly,  because  l&e  commissioner 
failed  to  allow  the  taxes  and  attorneys'  fees 
paid  by  him;  third,  because  said  commis- 
sioner failed  to  separate  the  individual  ac- 
counts and  funds  of  John  J.  GUligan  from 
the  partnership  assets;  fourth,  because  said 
commissioner  improperly  states^  the  priori- 
ties of  the  partnership  debts  to  be  paid  out 
•of  the  social t  assets  in  this  jcase.  On  the 
16th  day  of  January,  1891,  a  decree  was  en- 
tered overruling  said  exceptions  to  said  com- 
missioner's report,  confirming  a  second  re- 
port made  by  said  commissioner,  and  direct- 
ing the  disbursement  of  the  money  in  the 
hands  of  John  T.  McGraw,  trustee,  in  ac- 
cordance with  the  finding  of  said  second  re- 
port, and  from  this  decree  an  appeal  was 
taken  to  this  court,  and  on  the  26th  day  of 
November,  1892  (16  S.  E.  507)  it  was  held  to 
oethepractice  in  this  state  to  treat  trustees. 


special  commissioners,  and  others  empow- 
ered or  directed  to  sell  as  special  receivers 
of  the  proceeds  of  sale;  that  in  such  cases, 
<«ccept  under  special  circumstances^  such 
trustees  and  commissioners  to  sell  are  not 
chargeable  with  interest  on  the  proceeds  of 
sale;  that  a  receiver,  general  or  special,  as 
the  law  now  Is  In  this  state,  has  no  author- 
ity to  Invest  or  loan  out  at  Interest  any  such 
fund  in  his  hands  unless  ordered  by  the 
court  so  to  do;  that  when  such  trustee,  as 
in  this  case,  is,  by  injunction^  restrained 
from  disbursing  or  paying  out  such  fund 
until  the  future  order  of  the  court,  and  he 
answers  that  "he  has  the  fund  in  hand, 
ready  to  disburse  according  to  the  trust 
deed,  or  as  the  court  may  direct,"  If  the 
parties  in  interest  desire  it  to  be  paid  into 
the  hands  of  the  general  receiver,  they  must 
so  move;  and  the  trustee  who  does  not  ap- 
pear to  have  received  Interest  or  other  profit 
on  it  will  not  be  chargeable  with  Interest 
because  he  did  not,  of  his  own  motion,  cause 
it  to  be  turned  over  to  the  general  receiver. 
and  that  *'a  trustee  defendant  resisting  the 
plaintiffs'  claim,  and  failing  in  his  defense, 
wlU  not  be  permitted  to  charge  against  the 
fund  money  expended  in  attorney's  fees,  un- 
less it  appears  that  such  defense  was  rea- 
sonable and  proper;"  that  "in  such  suits  a 
court  of  equity  has  a  wide  discretion  in 
awarding  costs."  But  the  case  was  revers- 
ed and  remanded,  in  order  that  proper  par- 
ties might  be  made,  and  that  ^proper  ac- 
counts might  be  taken.  After  the  mandate 
was  entered  in  the  circuit  court,  on  the  29th 
day  of  September,  1893,  the  cause  was  again 
heard,  and  upon  consideration  of  the  ex- 
ceptions to  said  commissioner's  report,  tak- 
en by  the  First  National  Bank  of  Grafton, 
John  S.  Evans,  John  T.  McGraw,  John  Flan- 
nagan, and  James  Flannagan,  the  court  was  of 
opinion  that  said  exceptions  numbered  1  and 
2  were  not  well  taken,  and  should  be  over- 
ruled, which  was  accordingly  done;  and 
that  of  the  exceptions  taken  by  said  John  T. 
McGraw,  trustee,  those  numbered  1  and  4 
were  well  taken,  and  the  court  sustained 
them,  and  overruled  exceptions  2  and  3,  and 
sustained  the  two  exceptions  taken  by  the 
plaintiffs  Wood,  Bacon  A  Oo.,  and  confirmed 
the  report  in  other  respects,  and  the  court 
proceeded  to  ascertain  the  several  liens  an 
the  $1,654.48  in  the  hands  of  J.  T.  McGraw. 
trustee,  and  made  a  statement  of  them  ac- 
cording to  their  several  priorities.  The  ap- 
pellants, in  their  petition  for  an  appeal  In 
thlS'casei  say  that,  after  said  cause  was  re- 
manded, said  circuit  court,  without  remand- 
ing said  cause  to  rules,  and  without  liaving 
brought  before  it  the  parties  by  the  supreme 
court  directed  to  be  made  parties  to  the  suit, 
and  without  referring  said  cause  to  a  com- 
missioner to  restate  the  accounts  in  the 
manner  directed  by  the  supreme  court,  pro- 
ceeded to  enter  the  .final  decree. 

By  referring  to  the  record,  it  is  perceived 
that  Wheat  and  Naylor  appeared,  aiul  filed 
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their  answer  in  the  canfte.  Also  that  Peter 
Hanley,  Ellen  Hanley,  Frank  Hanley,  and 
Michael  Hanley,  Infant  children  of  Patrick 
Hanley,  deceased,  having  attained  their  ma- 
jority, also  filed  their  joint  answer  to  the 
plalntlfTs  bill,  disclaiming  any  interest  in  the 
fund  in  the  hands  of  J.  T.  McOraw,  trustee, 
so  that  all  of  the  parties  designated  as^neces- 
sary  parties  by  the  decree  of  this  court  ap- 
peared and  answered,  so  that  there  was  no 
necessity  of  remanding  the  cause  to  rules. 

It  is  further  assigned  as  error  that  the 
court  decreed  the  $«00  debt  due  the  First 
National  Bank  of  Grafton  to  be  a  partner- 
ship debt,  to  be  paid  by  the  executor  of  John 
T.  Gllllgan  out  of  the  unadmlnlstered  jtssets 
in  his  hands,  and  by  James  P.  Burns,  the 
survlTing  partner.  When  we  refer  to  the 
concluding  paragraph  of  the  opinion  render- 
ed by  this  court  on  the  2Gth  of  November, 
1892,  we  find  that  the  cause  was  reversed 
and  remanded  with  directions  to  seo  that  all 
proper  parties  were  before  the  court,  and  to 
have  the  proper  accounts  taken  according  to 
the  principles  laid  down  In  Darby  v.  Gllll- 
gan, 83  W.  Va.  246,  10  S.  E.  400,  and  in  Baer 
▼.  Wilkinson,  86  W.  Va.  422,  14  S.  B.  1.  In 
the  first-named  case  this  court  held  that: 
"When  one  member  of  a  mercantile  firm  pur- 
chases the  interest  of  the  other  member,  and 
In  consideration  thereof  assumes  to  pay  all 
the  partnership  debts,  the  firm  and  both 
members  being  at  the  time  Insolvent,  or  on 
the  eve  of  Insolvency,  and  shortly  thereafter 
the  purchasing  partner,  without  paying  any 
of  the  firm  debts,  conveys  the  whole  of  the 
assets  of  the  late  firm  to  a  trustee  in  such 
manner  as  to  devote  the  whole  thereof  to  the 
payment  of  his  individual  debts,  held,  such 
sale,  being  without  any  valuable  consldera^ 
tion,  is  Ineffectual  to  convert  the  social  as- 
sets into  Individual  property,  and  as  to  the 
equitable  rights  of  the  firm  creditors  such 
trust  deed  is  fraudulent  and  void:"  and  thia 
syllabus  was  adopted  and  approved.  In  the 
case  of  Baer  v.  Wilkinson,  85  W.  Va.  422,  14 
S.  B.  1.  Was  It  error  on  the  part  of  the 
circuit  court  to '  proceed,  as  it  did,  to  state 
the  account  in  this  case  without  a  reference 
to  a  commissioner?  A  circuit  court  surely  has 
the  right  to  state  an  account  when  tbere  is 
sufficient  evidence  and  data  In  the  record  to 
enable  it  to  do  so,  and  it  was  held  by  this 
court  In  the  case  of  Dorr  v.  Dewing,  86  W. 
Va.  466,  16  S.  B.  93,  that:  "After  a  chancery 
cause  has  been  heard,  and  a  final  decree  pro- 
nounced in  the  court  below,  without  an  order 
of  reference  in  any  wise  suggested  or  asked 
by  the  appellant,  he  cannot,  for  the  first 
time,  in  the  appellate  court,  assign  such 
hearing  without  such  order  as  error,  unless  It 
appears  from  the  record  that  manifest  in- 
justice has  been  done  him  thereby,  or  that 
It  was  the  duty  of  the  court,  of  its  own  nlb- 
tlon,  if  necessary,  to  send  a  cause  to  a  com- 
missioner before  final  hearing." 

The  second  assignment  of  error  relied  on 
by  the  appellants   claims  that  "the  court 


erred  In  not  decreeing  the  $600  debt  due  the 
First  National  Bank  of  Grafton  to  be  a  part* 
nershlp  debt  to  be  paid  by  the  executor  of 
John  J.  Ollllgan  out  of  the  unadmlnlstered 
assets  In  his  hands,  and  by  Jaa.  P.  Burns,  the 
surviving  partner."  As  to  this  assignment 
of  error  the  case  occupies  precisely  the  same 
attitude,  so  far  as  the  testimony  is  concefn* 
ed,  as  It  did  when  the  former  opinion  was 
rendered  by  this  court  In  the  case.  That 
opinion  waa  handed  down  on  the  26th  of 
November,  1882,  and  Holt,  J.,  in  delivering 
the  opinion  of  the  court,  says:  "Appellants' 
assignment  No.  3.  In  not  treating  the  $600 
bank  debt  as  a  firm  debt,  and  because  pre- 
ferred in  the  deed  of  trust  in  not  giving  it 
priority  out  of  the  partnership  funds.  In 
the  deed  of  trust  Gilligan  treats  this  $600 
debt  as  his  private  or  Individual  debt  In 
his  sworn  answer  to  the  bill  he  states  It  to 
be  his  individual  debt;  and  in  his  first  depo- 
sition he  says  it  is  his  individual  debt;  and 
in  his  last  deposition,  although  he  says  It 
was  a  firm  debt,  yet  he  admits  he  used  part 
of  It  for  private  purposes.  Plaintiffs'  bill 
charged  it  as  his  individual  debt  That  was 
taken  as  true  by  the  bank  and  all  the  other 
parties  interested  in  the  question,  and  the 
decision  of  the  court  in  Darby  v.  Gllllgan,  10 
S.  B.  400,  Is  based  in  part  on  the  fact  that 
It  was  Gllllgan's  individual  debt,  and  so  It 
will  have  to  be  regarded  for  the  purposes  of 
this  case." 

Appellants'  assignments  Nos.  3 .  and  4  are 
to  the  same  effect  as  No.  2. 

The  fifth  assignment  claims  that  the  court 
en*ed'  In  giving  Wood,  Bacon  &  Co.  priority 
over  other  partnership  creditors  on  a  fund 
already  in  the  hands  of  the  court  for  distri- 
bution. As  to  the  question  raised  by  this 
assignment,  this  court,  in  Its  former  opinion,^ 
above  referred  to,  said:  "Wood,  Bacon  & 
Co.,  In  their  answer  filed,  joined  In  plain- 
tiffs* attack  upon  the  deed  of  trust  as  fraud- 
ulent, and  therefore  their  claim  should,  as 
to  the  parties  before  the  court,  be  ranked 
next  in  priority  after  the  seven  claims  of  the' 
seven  plalntifiPs."  It  was  discovered  that  all 
the  necessary  parties  for  a  proper  adjudica- 
tion of  the  case  were  not  before  the  court, 
and  the  case  was  remanded.  In  order  thai 
the  proper  pai*tles  might  be  convened,  whfcfi 
was  done  after  the  case  was  docketed  again 
In  the  circuit  court  No  additional  testimony 
was  adduced.  The  answer  filed  by  the  Han- 
leys  merely  admitted  that  their  claim  was 
paid.  The  answer  of  Wheat  and  Naylor 
merely  asserted  the  amount  of  their  claim, 
and  prayed  for  a  decree  in  their  behalf  for 
the  same,  so  that  there  is  no  cause  for  chang- 
ing the  opinion  expressed  in  the  former  de- 
cree of  this  court  as  to  the  character  and 
priorities  of  the  refq[>ective  claims  of  the  par- 
ties of  the  suH;  and  the  circuit  court  In 
stating  the  account  In  regard  to  the  items 
contested,  has  conformed  to  the  opinion  In- 
dicated by  the  former  decree  of  this  court  as 
to  the  priorities  of  theiiclaims  asserted  by  the 
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respectiye  parties.  For  these  reasons  the  de- 
cree complained  of  is  affirmed,  except  so  far 
as  it  fails  to  give  the  holders  of  said  $600  a 
decree  against  the  firm  of  Oilligan  ft  Go.  for 
the  amount  of  said  note  and  its  interest,  to 
be  recovered  from  them  out  of  any  assets 
of  theirs  which  were  not  being  distributed  in 
this  suit,  and  to  that  extent  the  decree  com- 
plained of  is  reversed,  with  costs  to  the  ap- 
pellants; and  this  court,  proceeding  to  ren- 
der such  decree  as  should  have  been  ren- 
dered, it  is  decreed  that  John  J.  GiUigan  and 
James  Bums,  partners  doing  business  under 
the  firm  name  of  Gilllgan  &  Co.,  pay  to  the 
First  National  Bank  of  Grafton  the  sum  of 
$818.80,  with  interest  thereon  from  the  2d 
day  of  January,  1897,  until  paid,  but  this 
amount  is  not  to  be  paid  out  of  the  trust 
fund  in  the  hands  of  John  T.  McGraw,  trus- 
tee. 
DENT,  J.,  absent. 

(44  W.  Va.  88)  '  ' 

PATTDN  T.  JOLIFP. 

(S-npreme  Court  of  Appeals  of  West  Virginia. 

Nov.  24, 1897.) 

Plbdob  bt  Onb  without  Titlb. 

1.  A  pledgee  of  property  from  one  who  has 
no  authority  to  sell  or  pledge  the  property  ac- 
quires no  lien  thereon  as  against  the  true  own- 
er. 

2.  An  owner  of  property  cannot  be  devested 
of  it  except  by  his  consent  or  by  operation  of 
law. 

8.  Until  the  owner  either  expressly  or  im- 
pliedly agrees  to  part  with  his  rights  of  proper- 
S,  or  does  some  act  which  operates  to  deceive 
e  vendee  into  a  belief  that  the  vendor  has  a 
right  to  make  a  sale,  his  property  is  never  de- 
vested from  him.     Story,  Sales,  §  201. 

4.  The  same  rule  applies  as  well  to  pledges  as 
to  sales. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Marion  county;  J. 
M.  Hagans,  Judge. 

Action  by  John  Patton  against  M.  A.  Joliff 
to  recover  possession  of  personal  property. 
Defendant  had  Judgment  In  the  intermediate 
court,  and  it  was  affirmed  by  the  circuit  court, 
and  plaintiff  brings  error.     Reversed. 

W.  S.  Meredith,  for  plaintiff  in  error.  John 
W.  liiason  and  G.  M.  Alexander,  for  defendant 
In  error. 

McWHORTER,  J.  In  the  faU  of  1893  John 
Patton  was  at  Fairmont,  and  broke  an  attach- 
ment to  a  wheel  of  his  sulky.  F.  N.  Hays 
wanted  the  sulky  to  go  to  Cumberland,  Md., 
to  a  fair,  and  in  consideration  of  the  use  of 
it  a  few  days  for  that  purpose  he  repaired 
the  attachment,  and  was  to  return  the  sulky 
to  Patton,  but,  instead  of  doing  so.  Hays 
pledged  the  sulky  to  M.  A.  Joliff  for  a  loan 
of  $40,  and  placed  him  in  possession  of  it 
Patton,  learning  that  Joliff  had  his  sulky, 
went  to  see  him,  and  found  him  so  in  pos- 
session. Joliff  told  Patton  that  he  had  loaned 
Hays  $40,  and  had  the  sulky  in  pledge;  that 
he  wanted  to  keep  the  sulky  until  he  got  his 
noney  out  of  Hays,  and  wanted  Patton  to 
Aelp  him  get  it;  that  he  would  be  personally 


responsible  to  Patton  for  the  sulky,  and  would 
ship  it  to  Clarksburg,  to  Walter  Sedgwick, 
for  him;  and  asked  Patton  to  write  to  Haya 
about  it,  which  he  did.  In  the  following 
June,  the  sulky  not  having  been  sent  to  him, 
Patton  went  to  Fairmont  after  it,  when  Joliff 
refused  to  give  it  up,  and  Patton  instituted  an 
action  of  detinue  therefor  before  Justice  John 
Flshef.  The  case  was  tried,  and  Judgment 
rendered  for  plaintiff.  Defendant  appealed 
the  case  to  the  intermediate  court  of  Marion 
county,  where  it  was  tried  before  a  Jory,  and 
verdict  and  Judgment  rendered  for  defendant 
Plaintiff  applied  to  the  circuit  court  of  Marion 
county  for,  and  obtained,  a  writ  of  oror  and 
supersedeas  to  the  Judgment  of  the  intermedi- 
ate court  and  upon  the  hearing  of  said  writ 
the  circuit  court  affirmed  the  Judgment  of  the 
intermediate  court  and  rendered  Judgment 
on  the  6th  day  of  December,  1894,  for  the 
defendant  From  this  Judgment,  the  plaintiff, 
John  Patton,  obtained  from  this  court  a  writ 
of  error  and  supersedeas. 

On  the  trial  of  the  cause  the  plaintiff  offered 
in  evidence  a  letter  writtca  by  F.  N-  Hays  to 
plaintiff,  dated  November  16,  1893,  which,  on 
objection  by  defendant  was  excluded  by  tiie 
court  to  which  plaintiff  excepted.     On  mo- 
tion of  the  defttidant,  tiie  court  gave  the  fol- 
lowing instructions  to  the  Jury,  numbered  2 
and  4,  respectively,  as  follows:     Instruction 
No.  2:     "Although  the  Jury  brieve  from  all 
the  evidence  that  the  suUcy  in  question  was 
pledged  to  the  defendant  by  F.  N.  Hays  with- 
out the  knowledge  and  consent  of  the  plain- 
tiff, and  they  shall  also  believe  that  the  said 
sulky  was  the  property  of  the  phiintiff  at  the 
time  of  the  making  of  such  pledge,  yet  if  they 
further  believe  from  the  evidence  that  the 
plaintiff,  on  being  Informed  of  such  pledge, 
agreed  that  the  property  should  remain  with 
the  defendant  until  he  was  paid  his  money. 
and  that  It  should  then  be  sent  to  the  plaintiff 
by  the  defendant,  such  agreement  is  binding 
on  the  plaintiff,  and  the  Jury  should  find  for 
the  defendant."    Instruction  No.  4:    rrhejnry 
is  further  instructed  that  the  rule  of  law  is 
that,  as  between  two  innocent  sufferers  by 
reason  of  the  wrong  of  a  third  person,  he 
shall  suffer  who  enabled  such  third   person 
to  commit  the  wrong."    1\>  the  giving  of 
which,  and  each  of  them,  plaintiff  objected 
and  excepted,  and  assigns  as  errors:      First, 
the  exclusion  of  said  letter  as  evidence  from 
the  Jury;   second,  the  giving  of  said  tnstmc- 
tions  Nos.  2  and  4  at  the  instance  of  defend- 
ant;   and,  third,  that  the  evidence  did  not 
warrant  a  verdict  In  favor  of  defendant,  and 
the  same  should  have  been  set  aside,  and  a 
new  trial  granted  plaintiff  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  letter  was  properly  excluded.  Com- 
mimications  between  plaintiff  and  Hays  could 
not  be  Introduced  as  evidence  against  defend- 
ant who  would  not  be  bound  by  the  admi^ 
aions  and  unsworn  statements  of  his  pledsor, 
notwithstanding  the  letter  was  written  In  re* 
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ply  to  one  written  l^  plaintiff  at  the  Instance 
of  defendant  The  only  purpoee  In  Inlxodu- 
clng  the  letter  at  all  Is  to  prove  the  true  own- 
ership of  the  sulky  In  Patton»  and  that  Hays 
had  no  dalm  to  it,  or  property  in  it;  and 
there  seems  to  be  no  question  of  dispute  in 
the  case  on  that  point. 

Incitruction  No.  2  seems  to  hare  been  giv- 
en u2K>n  the  theory  that  the  evidence  tends 
to  show  that  plaintiff  repledged  the  prop- 
erty for  the  $40|  or  agreed,  "on  being  in- 
formed of  the  pledge,  that  the  property 
should  remain  with  the  defendant  until  he 
was  paid  his  money."  The  evidence  tends 
to  show  that  Joliff  admitted  the  rights  of 
plaintiff  in  the  premises,  and,  seeing  the 
mistake  he  had  made  in  failing  to  inquire 
into  the  right  of  Hays  to  the  property  be- 
fore accepting  the  pledge,  as  it  was  his  duty 
to  do,  desired  plaintiff  to  assist  him  in  re- 
covering his  money,  which  plaintiff,  in  a 
spirit  of  accommodation,  waa  willing  to  do, 
and  left  the  property  with  him,  if  perchance 
it  might  in  any  way  help  him  to  get  his 
money;  and  after  a  lapse  of  quite  seven 
months  plaintiff  returned,  demanding  his 
property,  when  defendant  refused  to  give  it 
op.  In  the  meantime  there  is  no  evidence 
to  show  or  tending  to  show  that  defendant 
had  made  any  effort  whatever  to  collect  or 
recover  his  money  from  Hays,  apparently 
feeling  content  with  what  he  deemed  his 
purchase  of  the  sulky  at  the  very  low  price 
of  $40.  If  plaintiff  had  known  of  the  pledge 
before  or  at  the  time  it  was  made  by  Hays, 
and  had  in  any  way  whatever  consented  to 
It  or  acquiesced  in  it  at  the  time,  he  might 
have  been  bound  by  it  "A  bailee  pledging 
another's  proi>erty  without  authority  Is 
guilty  of  conversion,  and  both  bailee  and 
pledgee  are  liable  in  trover,  whether  the 
pledgee  knew  the  real  state  of  the  title  or 
not"  4  Lawson,  Rights,  Rem.  &  Prac  § 
1755.  "Where  the  property  of  one  is  pledg- 
ed without  his  knowledge  or  consent  to  se- 
cure the  de^bt  of  another,  and  upon  being  in- 
formed of  the  transaction  the  owner  agrees 
that,  if  the  pledgee  will  forbear  the  debt  for 
a  time,  the  property  may  remain  in  pledge 
to  secure  the  debt,  there  is  a  valid  pledge. 
The  forbearance  is  a  sujfficlent  consideration 
for  such  an  agreement,  and  a  redelivering 
of  possession  is  not  necessary."  Id.  Also, 
Smith  V.  Mott,  76  Cal.  171,  18  Pac.  260.  In 
the  case  at  bar  there  was  no  forbearance 
asked  by  plaintiff  of  the  debt  of  Hays  due 
the  defendant,  nor  was  It  asked  by  Hays, 
and  none  given,  unless  by  the  action  of  de- 
fendant himself,  who  seems  to  have  taken 
no  step  and  made  no  effort  whatever  to  col- 
lect or  recover  his  money  from  Hays;  and  a 
pledge.  If  any,  was  void  for  want  of  consid- 
eration. 

Instruction  No.  4  Is  misleading,  and  should 
not,  in  view  of  the  evidence,  have  been  giv- 
en in  this  case.  In  support  of  this  instruc- 
tion appellee  cites  BenJ.  Sales,  §  19,  and 
quotes  a  fragment  of  said  section  (and  even 


quotes  that  imperfectly),  and  from  this  ar- 
gues that,  "if  this  be  true  of  sales,  it  must 
also  be  true  of  pledges."  But  appellee  fails 
to  notice  a  very  Important  limitation  to  said 
rule.  Immediately  following  the  quotation  in 
the  same  section.  The  writer  in  said  sec- 
tion is  treating  more  particularly  of  "mer- 
cantile transactions,  to  dealings  In  goods 
and  merchandise,"  under  the  provisions  of 
the  "Factor's  Act,"  and  not  of  goods  in  pos- 
session of  a  tenant  or  bailee  for  hire.  The 
writer  then  says:  "Mr.  Ghitty,  in  his  trea- 
tise on  Contracts,  has  the  following  passage: 
'It  is  said,  however,  that  if  the  real  owner 
of  goods  suffer  another  to  have  possession 
thereof,  or  of  those  documents  which  are 
the  indicia  of  property  therein,  thereby  ena- 
bling him  to  hold  himself  forth  to  the  world 
as  having,  not  the  possession  only,  but  the 
property,  a  sale  by  such  person  to  a  pur- 
chaser without  notice  will  bind  the  true 
owner  (per  Abbott,  0.  J.,  Dyer  v.  Pearson,  3 
Bam.  &  G.  38;  per  Bailey,  J.,  Boyson  v. 
Coles,  6  Maule  ft  S.  14).  But  probably  this 
proposition  ought  to  be  limited  to  cases 
where  the  person  who  had  the  possession 
of  the  goods  was  one  who,  from  the  nature 
of  his  employment,  might  be  taken  prima 
facie  to  have  had  the  right  to  sell;'"  and 
continues:  "This  limitation  suggested  by  Mr. 
Chltty  to  the  rule  propounded  In  the  dicta  of 
the  two  learned  Judges  was  approved  by  the 
barons  of  the  exchequer  in  Higgcms  v.  Bur- 
ton [26  Law  J.  Exch.  342],  and,  when  thus  lim- 
ited, the  principle  does  not  differ  substantially 
from  the  provisions  of  the  factor's  act,  as 
amended  by  the  5  ft  6  Viet  c  38."  True, 
Hays  came  into  possession  of  the  sulky 
lawfully,  and  his  possession  remained  law- 
ful up  to  the  time  when  the  property  should 
have  been  returned  to  the  owner,  and  he 
may  have  been  in  lawful  possession  at  the 
time  he  pledged  It  But  "mere  possession 
of  a  chattel,  though  Indication  of  title,  is 
not  title;  and  one  taking  a  pledge  of  it  Is 
bound  to  satisfy  himself  that  the  pledgor 
is  the  owner;  and,  If  he  reUes  solely  upon 
the  pledgor's  possession,  he  takes  the  risk 
of  having  to  surrender  the  pn^erty  to  the 
troe  owner.  *  *  *  If  one  holding  goods 
for  safe-keeping  pledges  them  with  Intent  to 
convert  the  proceeds  to  his  own  use,  he.  In 
effect,  commits  a  larceny,  and  the  pledgee 
acquires  no  title  as  against  the  owner,  al- 
though he  deals  with  the  pledgor  in  good 
faltli."  Jones,  Pledges,  |  54.  In  Ooz  v. 
McGuire,  26  HI.  App.  315,  where  a  borrowed 
horse  was  pledged,  and  the  owner  said  he 
would  see  the  pledgee,  "and  see  what  the 
bill  was,  and  he  would  either  pay  it,  and 
take  the  horse,  or  let  the  horse  go  to  pay  it," 
it  was  held  not  a  ratification  of  the  pledge, 
but  expressed  merely  a  disposition  to  do  so 
in  the  future.  In  Williams  v.  Merle,  11 
Wend.  80,  it  is  held  that  an  "owner  of  prop- 
erty cannot  be  devested  of  it  except  by  his 
consent,  or  by  operation  of  law,"  and  "a 
bona  fide  purchaser  from  one  who  has  no 
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title  or  authority  to  sell  acquires  no  title 
against  the  true  owner";  also,  "a  broker 
purchasing  property  from  one  who  has  no 
title,  for  value,  and  bona  flde,  and  shipping 
it  to  his  principal,  Is  liable  In  trover  to  the 
true  owner."  And  Story,  Sales,  §  201,  says: 
"The  reason  which  sustains  this  rule  is  that, 
until  the  owner  either  expressly  or  Implied- 
ly agrees  to  part  with  his  rights  of  proi>erty, 
or  does  some  act  which  operates  to  deceive 
the  vendee  into  a  belief  that  the  vendor  has 
a  right  to  msike  a  sale,  his  property  is  never 
devested  from  him."  From  the  foregoing 
it  follows  that  the  court  erred  In  not  setting 
aside  the  verdict  and  granting  a  new  trial. 
Therefore  the  judgment  complained  of  Is  re- 
versed and  annulled,  the  verdict  set  aside, 
and  the  case  remanded  to  the  circuit  court 
for  a  new  trial  to  be  had  therein  according 
to  law. 

(4S  W.  Va.  790)  . 

PRIM  et  aL  v.  McINTOSH  et  aL 

(Supreme  Court  of  Appeals  of  West  Ylrgliila. 
Nov.  17, 1897.) 

NONNBOOTIAVLB    NOTB  —  RiOHTS    OT    ASSIQIIBB — 

Fraudulbnt  Convbtanob. 

1.  The  assignee  of  a  nonnegotiable  note  or 
obligation  can  take  no  rights  which  his  assignor 
did  not  possess,  and  generally  make  no  defenses 
he  could  not  make. 

2.  The  assignment  of  a  promissory  note  car- 
ries with  it  all  the  remedies  of  the  assignor,  in- 
cluding the  rifrht  to  attack  a  fraudulent  con- 
veyance, but  this  must  be  construed  to  mean 
to  successfully  attack  such  conveyance. 

3.  Although  a  contract  for  the  sale  of  a  tract 
of  land  be  made  with  a  husband,  yet  it  Is  un- 
derstood between  the  parties  at  the  time  the 
contract  is  made  that  the  purchase  money  is 
to  be  paid  by  the  wife  out  of  her  separate  es< 
tate,  although  the  deed  is  made  by  the  vendor 
to  tne  husband,  and  a  vendor's  lien  retained  to 
secure  the  purchase  money.  Yet  if  the  vendor 
knowingly  receives  the  purchase  money  from 
the  wife,  in  accordance  with  the  original  un- 
derstanding, if  such  land  is  conveyed  by  the 
husband  to  the  wife,  in  consideration  of  her 
payment  of  the  purcnase  money,  said  vendor 
cannot  attack  such  conveyance  as  fraudulent 
as  to  a  debt  due  him  from  the  husband  as  pur- 
chase money  for  a  mule,  of  which  the  wife  had 
no  notice;  neither  can  the  assignee  of  such  debt 
so  attack  such  conveyance. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Taylw  county; 
J.  Homer  Holt,  Judge. 

Bin  by  W.  D.  Prim  and  Frank  Brown,  part- 
ners as  Prim  &  Co.,  against  Elijah  Mcintosh 
and  others,  for  cancellation  of  deed  and  the 
sale  of  hind.  From  a  decree  for  plaintiffs, 
defendant  Mary  A.  Mcintosh  appeals.  Re- 
versed. 

W.  B.  D.  Dent,  for  appelant 

ENGLISH,  P.  W.  D.  Prim  and  Frank 
Brown,  partners,  under  the  firm  name  of  W. 
D.  Prim  &  Co.,  fll^d  their  bill  in  the  circuit 
court  of  Taylor  county  against  Elijah  B.  Mc- 
intosh, Anna  Mcintosh,  Thomas  Moore,  and 
Mary  A.  Moore,  his  wife,  and  Joshua  R.  Cole, 
and  allege  that  on  the  14th  day  of  November, 
1888,  the  defendant  Elijah  B.  Mcintosh  pur- 
chased of  Joshua  R.  Ck)le  a  parcel  of  land  situ- 


ated in  Taylor  county,  on  tbe  waters  of  Talkj 
river,  and  took  a  deed  for  the  same,  a  copy  at 
which  deed  they  ^thibited;  that  on  the  13fh 
day  of  January,  1890,  while  in  possession  of 
said  land,  said  Mcintosh  executed  to  said 
Cole,  from  whom  he  purchased  the  land.  Us 
promissory  note  for  the  sum  of  ^100,  payable 
one  year  after  date;  that  after  said  note  be- 
came due  and  payable,  and  before  the  same 
was  paid,  to  wit,  on  the  14th  day  of  November, 
1892,  said  Mcintosh  conveyed  said  land  to  the 
defendant  Thomas  W.  Moore,  for  the  pretend- 
ed consideration  of  $450,  when  in  fact  no 
consideration  was  paid  by  the  said  Moore  to 
the  said  Mcintosh  for  the  same,  a  ^xfpy  of 
which  deed  was  also  exhibited;  that  on  the 
17th  day  of  November,  1892  (only  three  days 
after  the  conveyance  was  made  to  said  Moore), 
the  said  Moore  and  wife  conveyed  tiie  same 
parcel  of  land  to  Anna  Mcintosh,  the  wife  of 
the  said  Elijah  B.  Mcintosh,  for  the  pretend- 
ed consideration  of  $500,  when  in  tact  no 
consideration  was  ever  paid  for  the  same  by 
the  said  Anna  Mcintosh  to  said  Moore;  that 
on  the  11th  day  of  March,  1896,  they  purchajsed 
the  said  note  of  the  said  Cole,  and  paid  a  valu- 
able consideration  for  the  same,  as  la  shown 
by  the  assignment  on  the  back  of  said  note, 
which  they  file  with  their  bill;  that  on  the  30th 
day  of  May,  1895,  a  Judgment  was  obtained  on 
said  note  for  the  balance  then  due,  which 
amounted  to  $41.27  and  $2.66  costs;  that  on  the 
12th  day  of  August  an  execution  was  Issued 
on  said  Judgment,  and  placed  in  the  hands  of 
a  constable,  who  returned  the  same  on  the  4th 
day  of  October,  1895,  "No  property  found"; 
that  said  Judgment  was  duly  recorded  In  the 
Judgment  lien  docket  of  said  county  on  the 
14th  day  of  October,  1896,  as  is  shown  by  a 
copy  of  said  docket  which  ^aey  filed.  llMy 
charge  that  the  deed  from  E.  B.  Mcintosh  to 
Thomas  W.  Moore  was  made  without  consid- 
eration, and  to'  hinder,  delay,  and  defraud 
the  creditors  of  the  defendant  Elijah  B.  Mc- 
intosh; that  the  defendant  Anna  Mcintosh  and 
the  defendants  Thomas  W.  Moore  and  his  wife, 
Mary  A.  Mopre,  entered  into  a  conspiracy  with 
the  said  Elijah  B.  Mcintosh  to  cheat,  hinder, 
delay,  and  defi^ud  the  creditors  of  the  said 
Elijah  B.  Mcintosh,  and  especially  to  defraud 
the  plaintiffs;  and  th^  pray  that  the  deed 
from  said  E.  B.  Mcintosh  and  wife  to  the 
said  Moore  be  set  aside,  cancded,  and  an- 
nulled, and  that  the  deed  from  said  T.  W. 
Moore  and  wife  to  Anna  Mcintosh  be  can- 
celed and  held  for  naught;  that  plaintiffs* 
claim  be  decreed  to  them,  and  said  land  be 
sold,  and  the  proceeds  applied  to  the  pay- 
ment of  their  claim  and  the  costs  of  salt.  The 
defendants  Elijah  B.  Mcintosh  and  Mary  A. 
Mcintosh,  his  wife,  filed  their  separate  answers 
to  the  plaintiffs*  bill,  putting  in  issue  all  of 
the  material  allegations  of  said  bill,  whidi 
answers  were  replied  to,  depositions  were 
taken  In  the  cause,  and  on  the  16th  day  of  Jan- 
uary, 1896,  a  decree  was  rendered  therein, 
holding  that  the  deed  of  Elijah  Mcintosh  and 
wife  to  Thomas  W.  Moore,  dated  November 
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14  1892,  and  the  deed  of  T.  W.  Moore  and 
wife  made  to  Anna  Mclntoah,  dated  November 
17»  1802,  are  fraudulent  and  void  aa  to  the 
plaintiffs'  Judsipent  for  the  sum  of  $4d.27  and 
^65  costs,  with  interest  from  the  80th  day 
of  May,  1806,  a^sgregatlng  the  sum  of  $46.52, 
and  decreed  that  said  deeds  be  set  aside  and 
held  for  naught  as  to  said  Judgment  of  the 
plaintiffs,  and  directed  that  unless  said  Elijah 
Mcintosh,  or  some  one  for  him,  pay  to  said 
W.  D.  Prim  &  CJo.  the  sum  of  ^6.62,  with 
interest  from  the  14th  day  of  January,  1896, 
together  with  the  cost  of  said  suit,  withhi  ^ 
days  from  the  rise  of  the  court,  a  special  com- 
missioner therein,  appointed  for  the  purpose 
should  sdl  the  real  estate  in  the  bill  and  pro- 
ceedings mentioned,  at  the  time  and  place  and 
upon  the  terms  therein  specified,  and  report 
his  proceedings  to  the  court;  and  from  this  de- 
cree this  appeal  was  applied  for  and  obtaiilied. 
It  is  claimed  by  appellant  that  the  court 
erred  in  holding  said  deed  fraudulent  and 
void  without  any  proof  upon  the  part  of  the 
plaintiffs,  and  in  the  face  of  full  proof  that 
the  money  to  pay  for  said  land  was  the  sep- 
arate estate  of  the  appellant,  derived  by  in- 
heritance, which  fact  was  made  known  to 
the  original  vendor,  who  was  the  assignor  of 
the  debt,  and  who  assigned  (without  re- 
course) to  Prim  &  Ck>.,  long  after  the  convey- 
ance was  made  to  appellant,  Mary  Mcintosh. 
Now,  the  plaintiffs  allege  that  B.  B.  Mcin- 
tosh executed  a  note  for  $a00,  dated  the  18th 
day  of  January,  1890,  to  Joshua  R.  Cole, 
from  whom  he  purchased  said  land,  payable 
one  year  after  date;  and  that  after  said  note 
became  due  and  payable,  and  before  the 
same  was  paid,  to  wit,  on  the  14th  of  Novem- 
ber* 1892,  the  conveyances  to  Thomas  W. 
Moore  and  from  said  Moore  to  the  appellant 
above  mentioned  were  made,  and  on  the  11th 
day  of  March,  1808,  the  plaintiffs  purchased 
said  note  of  Cole,  for  a  valuable  considera- 
tion; and  that  on  the  30th  of  May  the  plain- 
tiffs obtained  a  Judgment  for  $41.27,  the  bal- 
ance due  on  said  note,  and  ;^.05  costs.  This 
allegation  is  to  a  great  extent  not  sustained 
by  the  evidence.  The  testimony  clearly 
shows  that  the  note  assigned  to  plaintiffs 
was  not  for  $100,  but  for  $60,  and  was  ex- 
ecuted by  E.  B.  Mcintosh  to  said  Joshua  R. 
Cole  for  a  mule,  and  bears  date  January  13, 
1890.  The  purchase  of  this  mule  from  Josh- 
ua R.  Cole,  although  made  after  the  convey- 
ance of  the  land  to  E.  B.  Mcintosh,  was  made 
more  than  five  years  before  the  balance  of 
said  $60  note  was  assigned  to  the  plaintiffs, 
and  the  conveyance  to  Mary  Mcintosh  was 
made  more  than  two  years  before  the  plaln- 
tiffe  l)ecame  tlie  owner,  by  assignment,  of 
the  balance  due  on  the  note  executed  to  said 
Moore  by  B.  B.  Mcintosh  for  said  mule. 
These  conveyances  were  placed  on  record, 
and  the  plaintiffs  thereby  had  notice  of 
them,  before  they  purchased,  by  assignment, 
tbe  balance  due  on  said  note  from  said  Josh- 
ua R.  Cole.  There  was  no  fraud  practiced 
upon  Joshua  R.  Cole,  from  whom  E.  B.  Mc- 


intosh purchased  said  land.  He  testified 
that  he  was  informed  by  the  parties  and  by 
appellant'^  father,  James  B.  St  Clair,  that 
the  money  to  pay  for  the  land  was  to  come 
from  her  separate  estate.  Then  said  Joshua 
R.  Oole  retained  a  vendor's  lien  on  the  face 
of  the  deed  to  secure  the  unpaid  purchase 
money,  and  it  is  shown  that  the  first  note 
has  been  paid,  and  about  half  of  the  second 
note,  so  that  the  purchase  money  is  amply 
secured.  The  vendor's  lien  was  not  affecte^ 
in  any  manner  by  the  transfer  to  the  appel- 
lant, and  the  fact  that  so  great  a  portion  of 
the  purchase  money  has  been  paid,  and  that 
the  vendor's  lien  secures  the  residue,  shows 
there  was  no  intention  to  defraud  said  ven- 
dor. The  appellant,  in  her  testimony^  swears 
tliat  she  Imew  nothing  of  the  existence  of 
this  $60  note  when  the  land  was  conveyed  to 
her.  The  bill  charges  that  these  convey- 
ances were  made  especially  to  defraud  the 
plaintiffs.  This,  however,  could  liardly  be, 
when  the  plaintiffs  had  no  interest  in  the 
$60  note,  or  any  part  of  it,  until  more  than 
two  years  after  the  conveyances  were  made. 
The  assignor,  Joshua  R.  Cde,  had  fuU  no- 
tice that  the  purchase  money  for  said  land 
was  to  be  paid  by  Mary  A.  Mcintosh  out  of 
her  separate  estate,  and  full  notice  of  the 
conveyance  to  her  of  the  land,  subject  to  his 
vendor's  lien,  long  before  he  assigned  the 
balance  due  on  said  $60  note  to  the  plaintiffs, 
W.  D.  Prim  &  Co. 

Joshua  R.  Cole  could  not  have  successfully 
attacked  said  conveyance  from  E.  B.  Mcin- 
tosh to  Thomas  W.  Moore,  and  from  said 
Moore  to  Mary  A.  Mclistosh,  as  fraudulent; 
and,  not  being  possessed  of  that  right  him- 
self, he  could  not  transfer  it  by  assignment 
to  the  plaintiffs,  W.  D.  Prim  &  Co.  It  is 
true,  this  court,  in  the  case  of  Bllllngsley  t. 
Clelland,  41  W.  Va.  234,  23  S.  B.  812,  said 
that  *the  assignment  of  a  promissory  note 
carries  with  it  all  the  remedies  of  the  assign- 
or, including  the  right  to  attaclc  a  fraudu- 
lent conveyance";  but  this,  as  a  matter  of 
course-  must  be  construed  to  mean  the  right 
to  successfully  attack  such  conveyances; 
and  If  ^he  assignor  was  not  entitled  to  such 
remedy  he  could  not  transfer  such  right  by 
assignment  In  the  same  case  it  was  held 
that  **a  conveyance  of  property  from  hus- 
band to  wife,  dhrectiy  or  indhrectly,  with 
fraudulent  intent  towards  prior  or  subse- 
quent creditors,  will  be  held  void  as  to  such 
creditors."  The  conveyances  must  be  made, 
however,  with  fraudulent  intent  In  the 
the  case  under  consideration  the  evidence  is 
clear  that  the  purchase  money  was  furnished 
by  the  wife  out  of  her  separate  estate,  and 
there  was  no  fraud  in  conveying^. her  what 
she  had  paid  for.  We  find  in  1  Pars.  Cont. 
(8th  Ed.)  p.  237,  the  author  says:  *The  ac- 
tion brought  in  the  name  of  the  assignor  for 
the  benefit  of  the  assignee  is  open  to  all  equi- 
table defenses',  but  only  to  those  which  are 
equitable;  that  is,  the  debtor  may  make  aV 
defenses  which  he  might  have  made  if  tl" 
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suit  was  for  the  benefit  of  the  assignor,  as 
well  as  in  his  name,  provided  these  defenses 
rest  upon  honest  transactions  wliich  took 
place  between  the  debtor  and  the  assignor 
before  the  assignment,  or  after  the  assign- 
ment, and  before  the  debtor  had  notice  or 
knowledge  of  it  The  same  rule  holds  as  to 
the  equities  existing  between  an  assignor  and 
his  assignee  in  respect  to  a  chose  in  action 
held  for  value  and  without  notice  by  a  sub- 
sequent assignee.  The  latter  takes  the  ex- 
act position  of  his  vendor.  The  assignee  of 
a  nonnegotiable  obligation  can  take  no  rights 
which  his  assignor  did  not  possess,  and  gen- 
erally make  no  defenses  he  could  not  make.** 
As  we  hitve  seen,  said  Joshua  R.  Cole  could 
not  have  successfully  maintained  a  suit  to 
set  aside  said  conveyance  to  Mary  A.  Mcin- 
tosh as  fraudulent;  neither  could  his  assign- 
ee successfully  maintain  this  suit  The  de- 
cree complained  of  is  therefore  reversed,  and. 
proceeding  to  render  such  decree  as  the  cir- 
cuit court  should  have  rendered,  the  plain- 
tiffs* bill  is  dismissed,  with  costs. 


(43  W.  Va.  639) 

JOHNSON  V.  CHAPMAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  10,  1897.) 

Actions— Joint  Tort  Feasors— Lunatic — Duties 

or  CoifMiTTBE — Injuries  to  Realty— Rights 

or  Life  Tenant- Damages. 

1.  Where  two  contiguous  buildings  fail  upon 
and  crush  a  third,  by  reason  of  the  co-existent 
and  concurring  negligence  of  the  respective 
owners  thereof  to  keep  their  separate  walls  in 
repair,  the  owner  of  the  injured  building  may 
maintain  a  joint  or  separate  suit  against  the 
owners  of  the  defective  buildings. 

2.  Under  section  37,  c.  58,  of  the  Code,  It  is 
the  duty  of  the  committee  of  an  insane  person 
to  sue  for  injuries  done  to  the  real  or  personal 
estate  of  his  ward. 

3.  A  life  tenant  in  possession  is  entitled  to 
sue  for  damages  done  the  property,  by  which 
the  rental  value  thereof  is  diminished  or  de- 
stroyed. The  measure  of  damages,  as  in  other 
cases,  is  the  amount  necessary  to  make  good 
the  loss,  which  must  be  determined  by  the  jury 
from  the  facts  and  circumstances  shown  in  ev- 
idence. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Ohio  county; 
Joseph  R.  Paull,  Judge. 

Action  by  William  D.  Johnson,  committee 
for  Elizabeth  Turner,  against  William  H. 
Chapman  and  Tempest  T.  Hutchinson.  From 
a  judgment  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Reversed. 

Geo.  E.  Boyd  &  Son,  for  appellant  Wm. 
P.  Hubbard  and  Henry  M.  Russell,  for  ap- 
pellees. 

DENT,  J.  The  circuit  court  of  Ohio  coun- 
ty entered  a  judgment  on  the  30th  day  of 
May,  1896,  sustaining  a  demurrer  to  the  dec- 
laration, and  dismissing  a  suit  instituted  by 
William  D.  Johnson,  committee  for  Elizabeth 
Turner,  an  insane  person,  against  William  H« 
Chapman  and  Tempest  T.  Hutchinson,  to  re- 
cover damages  for  injuries  sustained  by  the 


estate  of  such  insane  person  by  reason  of  the 
n^ligence  of  the  defendants.  A  writ  of  er- 
ror was  awarded  by  this  court  The  grouxids 
of  demurrer  relied  on  are  (1)  the  misjoinder 
of  causes  of  action;  (2)  the  committee  snlns 
without  legal  authority;  (3)  the  injury  ras- 
tained  by  the  lessee  in  possession,  and  not 
the  life  tenant;  (4)  the  measure  of  damages 
Improperly  alleged  to  be  the  amount  required 
to  restore  the  property  to  its  former  condi- 
tion. 

The  circuit  court  confined  itself  to,  and  sus- 
tained, the  demurrer,  by  reason  of  the  first 
ground  presented;  no  doubt,  deeming  the 
others  untenable.  On  this  point  th^re  Is  In 
reality  no  difference  in  the  law  governing  the 
same,  as  urged  by  the  counsel  fOr  the  parties, 
or  as  expounded  in  the  opinion  of  the  court, 
but  the  trouble  seems  to  be  in  the  application 
of  the  law  to  the  allegations  of  the  declacs- 
tion.  The  opinion  of  the  Judge,  which  is 
made  a  part  of  the  defendants*  brief,  is  as 
follows:  "The  defendants  demur  to  the  dec- 
laration filed  in  this  case,  and  to  each  count 
thereof,  together  with  so  much  of  the  first 
count  as  relates  to  the  southern  or  outside  ivsll 
therein  mentioned,  on  the  ground  of  misjoin- 
der; it  being  shown  that  neither  count  shows 
that  the  injury  complained  of  was  the  result 
of  a  Joint  wrong.  In  1  Jagg.  Torts,  212,  213v 
it  is  said:  *There  is  a  marked  distinction  be- 
tween a  tort  and  liability  arising  from  &  tort. 
The  liability,  as  between  the  plaintiff  and  the 
defendant,  may  always  be  treated  as  several, 
but  the  wrong  Itself  may  be  Jointly  done  or 
severally  done  by  the  defendants.  If  It  be 
Jointly  done  (that  is,  in  concert),  the  defend- 
ants are  joint  tort  feasors.  If  it  be  Bererally 
done  (that  is,  independently,  though  for  s 
similar  purpose  and  at  the  same  time,  with- 
out any  concert  of  action),  they  are  several 
tort  feasors.  None  the  less,  ordinarily,  botii 
parties  guilty  of  concurrent  negligence  may 
be  sued  jointly,  though  they  had  no  common 
purpose,  and  though  there  was  90  ccHicert  in 
action.'  In  Cooley,  Torts,  89,  it  Is  said:  *A 
fourth  proposition  may  be  stated  thus:  That, 
if  the  damage  has  resulted  directly  ttmn  con- 
current wrongful  acts  or  neglects  of  two  per- 
sons, each  of  these  acts  may  be  counted  on 
as  the  wrongful  cause,  and  the  parties  held 
responsible,  either  Jointly  or  severally,  for 
the  injury.'  These  principles  are  sustained^ 
not  only  by  the  numerous  cases  cited,  re- 
spectively, in  support  thereof  by  the  writers 
above  quoted  from,  but  also  by  the  following, 
among  others,  not  so  cited:  Sloggy  v.  Bil- 
worth,  38  Minn,  179,  36  N.  W.  451;  Lang- 
home  V.  Railway  Co.  (Va.)  22  S.  E.  159; 
Blaisdell  v.  Stephens,  14  Nev.  17;  Miles  v. 
Du  Bey  (Mont)  30  Pac.  313;  SeUIck  v.  Hall. 
47  Conn.  260;  Bard  v.  Yohn,  26  Pa.  St  482; 
Stanley  v.  Railroad  Co.  (Mo.  Sup.)  21  S.  W. 
832;  Railway  Co.  v.  Croskell  (Tex.  Civ.  App.) 
25  S.  W.  486;  Waller  v.  Railway  Co.,  59  Mo. 
App.  410;  Koelsch  v.  Philadelphia  Co.,  lS3t 
Pa.  St.  356,  25  Atl.  522.  In  Stanley  v.  RaH- 
road  Co..  >upra,   on  page  836,   it   is   said: 
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There  is  no  doiibt  about  tbe  proposition  that 
Joint  tort  feasors  are  each  liable,  but,  to  hold 
them  jointly  liable,  they  should  have  either 
acted  in  concert,  or  the  act  of  one  would 
naturally  result  in  causing  the  act  of  the 
others.'  In  Railway  Go.  v.  Croskell,  supra 
(pa«e  486),  the  principle  is  announced  that,  to 
hold  several  Jointly  liable  for  an  injury,  it 
must  have  resulted  proximately  from  th^ 
joint  and  concurrent  negligence.  In  Waller 
y.  Railway  Co.,  supra  (ipage  426),  it  is  said: 
The  case  is  grounded  on  two  causes  contrib- 
uting to  the  Injury;  and  it  has  been  well 
said  that  when  several  proximate  causes  con- 
tribute to  an  accident,  and  each  is  an  ^Ei- 
dent  cause,  without  the  operation  of  which 
the  accident  would  not  have  happened,  it 
may  be  attributed  to  all  or  any  of  these  caus- 
es. Ring  V.  Oity  of  Ck>hoes,  77  N.  T.  83. 
There  was  here,  according  to  the  evidence, 
two  efficient,  proximate  causes,  both  tM>n- 
trlbuting  to  the  Injury  inflicted.  The  party, 
therefore,  who  by  his  or  its  negligent  act 
brought  about  one  or  both  of  these,  is  liable 
for  the  injurious  consequences.'  In  Koelsch 
V.  Philadelphia  Co.,  152  Pa.  St  364,  26  AtL 
5^,  it  is  said:  The  concurrence  of  the  pres- 
ence of  the  gaii  and  the  lighting  of  the  match, 
the  negligence  of  the  defendant  with  that  of 
Walters,  was  necessary  to,  and  did,  cause  the 
explosion.'  In  a  note  to  Village  of  Oarter- 
viUe  V.  Co(A  cm.  Sup.)  16  Am.  St.  Rep.  251 
(8.  c.  22  N.  B.  14),  it  is  said:  'Where  one  act 
»f  negligence  unites  with  another  and  Uke 
act,  or  with  any  other  cause,  in  inflicting  in- 
jury upon  the  person  or  property  of  another, 
whose  negligence  has  not  also  contributed  to 
hJfl  injury,  and  there  exists  no  means  of  de- 
termining the  extent  to  which  the  injury  re- 
sulted from  either  negligent  act,  it  is  obvious 
that  each  person  guilty  of  negligence  must 
be  either  held  entirely  exonerated,  or  as  an- 
swerable for  the  whole  damages  inflicted  in 
part  by  his  negli{;ence.  In  all  instances  in 
which  his  negligence  can  be  regarded  as  the 
pnndmate  cause,  or  as  one  of  the  proximate 
causes,  of  an  injury,  he  is  answerable  for 
the  whole  thereof,  either  separately  or  joint- 
ly, and  severally  with  any  other  person 
whose  negligence  or  other  wrongful  act  may 
also  have  been  one  of  the  proximate  caus- 
es of  such  injury.'  The  foregoing  quotations, 
which  were  made  for  the  purpose  of  illus- 
tration, show  that  two  persons  cannot  be 
gnUty  of  'concurrent  negligence,^  so  aa  to 
authorize  a  joint  action  against  them  for  the 
injury  resulting  therefrom,  unless  the  negli- 
gence of  each  was  one  of  the  efficient,  proxi- 
mate causes  of  the  injury.  Now,  the  first 
count  of  the  declaration  under  consideration 
alleges,  in  substance,  that  on  January  10, 
1805,  Blizabeth  Turner  was  tenant  for  life 
of  two  warehouses  situated  on  the  east  side 
of  Main  street,  in  this  city;  that  the  defend- 
ants were  possessed  of  certain  other  ware- 
houses, adjacent  to.  and  north  of,  those  above 
mentioned;  that  the  southern  and  outside 
wall  of  the  warehouses  possessed  by  the  de- 


fendant Hutchinson  was  weak,  unsafe,  and 
defective,  and  wholly  inadequate  to  support 
his  said  warehouse;  that  the  party  wall  be- 
tween the  last-named  warehouse  and  that 
possessed  by  the  defendant  Chapman  was 
also  weak,  defective,  and  wholly  inadequate 
to  support  the  said  warehouses;  that  the  de- 
fendants, whose  duty  it  was  to  repair  and 
strengthen  the  same,  wrongfully  and  unjust- 
ly suffered  and  permitted  the  said  party  wall 
to  be  and  continue  unsafe,  etd.;  and  that 
the  defendant  Hutchinson,  whose  duty  it  was 
to  repair  and  strengthen  the  southern  or  out- 
side wall  of  his  warehouse,  suffered  and  per- 
mitted the  same  to  be  and  continue  unsafe, 
etc.,  by  reason  whereof  the  said  walls  and 
the  said  warehouses  fell,  and  in  falling  crush- 
ed into  and  knocked  down  and  destroyed  the 
walls,  etc.,  of  Elizabeth  Turner's  warehouses. 
From  these  allegations  it  may  be  gathered 
that  the  defendants  were  severally,  and  not 
jointly,  guilty  of  the  negligent  acts  charged, 
namely,  that  of  not  repairing  and  strength- 
ening their  respective  walls;  but  whether 
these  acts,  although  several,  concurred,  each 
as  an  efficient,  proximate  cause,  in  producing 
the  injury  comfdained  of,  cannot  be  ascer- 
tained therefrom.  Hence,  as  the  count  does 
not  show  a  joint  cause  of  action  against  the 
defendants,  the  demurrer  must  be  sustained. 
And  the  second  coimt,  it  seems  to  me,  is  de- 
fective for  the  same  reason." 

Herehi  we  find  the  law  fully  and  carefully 
stated.  Error,  however.  Is  plainly  apparent 
in  the  conclusion  reached  when  applying  the 
law  to  the  allegations,  whidi  is  here  repeated 
in  italics:  **From  these  alUgatUme  it  may  he 
(fathered  that  the  defendants  were  severally^ 
and  not  jointly,  guilty  of  the  negligent  acts 
charged,  namely ,  that  o/  not  repairing  and 
strengthening  their  respective  walls;  but 
whether  these  acts,  although  several,  concur- 
red, each  as  an  efficient,  proximate  cause,  in 
producing  the  injury  complained  of,  cannot 
be  ascertained  therefrom.'*  If  it  is  meant  by 
this  that  it  is  not  apparent  from  the  declara- 
tion that  each  of  the  separate  acts  of  negli- 
gence was  sufficient  in  itself,  alone,  to  have 
produced  the  Injury,  then  the  statement  is 
true,  for  the  declaration  does  not  so  all^e; 
but,  on  the  other  hand,  if  it  is  intended  to 
mean  that  the  separate  acts  of  negligence  co- 
existing did  not  johitly  concur  to  produce  the 
wrong  complained  of,  then  the  statement  con- 
tradicts the  plain  allegations  of  the  declara- 
tion, which,  after  setting  out  the  separate  acts 
of  negligence,  says,  "by  reason  whereof,"  to 
wit,  the  separate  acts  of  negligence  so  set 
out  jointly,  concurring,  produced  the  injury 
sued  for,  which  was  a  single  injury,  to  wit, 
the  destruction  of  the  property  in  controversy. 
To  arrive  at  such  a  conclusion,  the  Judge,  instead 
of  regarding  the  allegations  as  true,  controvert- 
ed them,  and,  in  effect,  held  that  although  the 
declaration  alleges  that  the  separate,  co-exlst- 
ent  acts  of  negligence  jointly  concurred  in 
producing  the  wrong  complained  of,  yet  be- 
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eause  It  catoot  be  gathered  from  tbe  allega* 
tloiu  that  each  was  an  ef&dent,  prozSttiate 
cause  in  prodaclDg  the  injury  complained  of, 
the  defendants  would  be  liable  separately,  and 
not  jointly.  His  h<»ior  must  hare  had  some 
otiier  state  of  facts  in  his  mind  than  those  con- 
tained in  the  declaration,  when  he  made  this 
ruling,  and  thus  been  misled  into  the  error  com- 
mitted;  for  to  say  that  an  injury  was  caused 
by  two  sepasale,  co-existent,  concurring  acts 
of  negligence  is  equlyalent  to  saying  that  each 
was  an  ef&dent,  proxhnate  cause,  contributing 
to  and  producing  such  ii^ury,  and  that  it  was 
not  the  result  of  one  of  the  causes  alone,  but 
by  both  concurring.  It  might  not  hare  hap- 
^pened,  but  for  the  concurrence.  A  strong 
pillar  and  a  weak  one  may  support  a  wall, 
but,  if  they  are  both  weak,  the  wall  will  falL 
Two  separate  persons  are  obligated  to  make 
each  pillar  strong.  If  either  does  his  duty, 
the  waU  may  stand;  but  if  each  neglects  his 
duty,  and  the  waU  falls,  they  are  jointly  and 
severally  liable  for  the  Injury  that  follows  to 
any  one.  As  each  contributed  to  the  injury, 
th^  are  each  liable  for  the  whole  injury,  and 
therefore  can  be  sued  jointly  without  in  any 
wise  increasing  their-  separate  liabilities;  and 
of  such  suit  neither  has  any  right  to  complain. 
Nor  is  it  necessary  for  either,  to  escape  liabil- 
ity himself,  to  show  the  other  at  fault;  but 
he  is  only  called  upon  to  defend  himself,  in 
ease  there  is  eyidence  tending  to  show  his 
guilt,  by  establishing  his  freedom  from  blame. 
It  is  not  a  question  of  oomparadve  pegligence, 
but  of  contributory;  for,  if  the  negligence  of 
one  of  two  defendants  contributed  towards 
the  injury,  he  cannot  escape  liability  by  show- 
ing greater  negligence  on  the  part  of  his  co-. 
defendant.  Such  a  question  might  affect  the 
matter  as  between  themselves,  but  not  the  right 
of  the  plaintiff  to  compel  either  or  both  of 
them  to  pay  his  whole  damage.  The  illustra- 
tion given  by  defendants'  counsel  of  two  per- 
sons shooting  a  third,  if  carried  far  enough, 
would  have  rendered  this  matter  plain.  If  two 
persons  at  the  same  time  shoot  a  third,  with 
separate  pistols,  hi  different,  and  not  vital, 
parts  of  his  body,  they  are  separately  liable 
for  the  injury  produced;  but  if  they  both  strike 
a  vital  part  of  the  *body,  and  death  ensue,  then 
they  would  be  jointly  and  severally  liable. 
And  the  same  woxild  follbw  if  both  should 
strike  the  same  eye  and  destroy  it,  or  strike 
separate  eyes  and-  destroy  sight.  In  each  case 
each  would  be  equally  to  blame  for  the  result- 
ing injury.  In  the  case  under  discussion,  ac- 
cording to  the  allegations,  each  of  the  defend- 
ants was  guilty  of  negligence,  in  not  having  a 
sufficient  wall  to  sustain  his  building,  by  rea- 
son whereof  both  buildings  fcffi  upon  and  de^ 
stroyed  plalntifTs  building.  They  did  not 
fall  at  different  times,  nor  on  dlffere&t  parts 
of  plaintlflrs  building,  as  appears  from  the  dec- 
laration, but  fell  together,  in  one  mass,  un- 
distinguishable,  upon  and  crushed  the  same, 
so  that  it  is  Impossible  to  say  which  produced 
the  greater  ruin,  or  to  separate  the  extent  of 
damage  by  each;  but,  both  contributing  there- 


to, b(Mh  are  liable  for  the  whole  damage  done, 
and  cannot  complain  because  they  are  both 
brought  before  the  court  in  the  same  suit  If, 
on  the  evidence,  it  should  turn  out  that  either 
was  not  guilty  of  the  negligence  charged, 
such  defendant  would  go  free,  while  the  other, 
being  guilty,  would  have  no  reason  to  comiriaiD 
of  the  misjoinder. 

The  second  ground   of  demurrer   Is   suffi- 
ciently ai]»wered  by  sectlcm  37,  c.  58,  Gode, 
which  is  as  follows,  to  wit:    "The  committee 
of  an  insane  person  shall  be  mtitled  to  the 
custody  and  control  of  his  person  (when  be  re- 
sides in  the  state  and  is  not  confined  In  an- 
other hospital  or  Jail);   shall  take  possession 
of  his  estate,  and  may  sue  and  be  sued  la 
respect  thereto,  and  tor  the  recovecy  of  debts 
due  to  or  from  the  Insane  person.     He  shall 
take  care  and  preserve  such  estate,  and  man- 
age it  to  the  best  advantage,"  etc.    Sectton  38 
provides:    "If  the  personal  estate  of  such  bi- 
sane  person  be  insufficient  for  the  dischazge 
of  his  debts,  and  the  residue  thereof,  after  the 
payment  of  the  debts,  and  the  r^its  and  prof- 
its of  his  real  estate,  be  insuffldent  for  his 
maintenance  and  that  of  his  family,  if  any, 
the  committee  of  his  estate  may  petition  the 
court  by  which  he  was  appointed,  for  aathor- 
ity  to  mortgage,  lease  or  sell  so  much  of  the 
real  estate  of  such  insane  person  as  may  be 
necessary  for  the  purposes   aforesaid,*'    etc. 
The  word  "lease,"  here  used,  does  not  refer  to 
the  annual  rental  of  such  real  estate,  which 
is  included  in  the  general  powers  of  the  com- 
mittee, as  is  dear  from  the  context,  but  to 
some  act  extending  to  and  aHectlns  the  cor- 
pus of  the  property,  such  as  mining  for  coal 
or  other  minerals,  cutting  timber,  or  doing 
other  acts  which,  if  done  without  auUiortty, 
would  be  considered  waste  or  destmctloii  of 
the  freehold.    To  do  any  ad;  of  this  character. 
the  committee  must  have  authority  from  the 
court  on  a  proper  showing  of  the  necessity 
therefor,  but  not  so  as  to  the  annual  rental 
thereof,  or  keeping  the  same  in  proper  repair, 
which  is  a  duty  Inddent  to,  and  lmiK>8ed  upon 
him  by,  his  appointment.    And  if  he  exceeds 
his  legal  authority,  to  the  enhancem^it  or  pres- 
ervation of  the  estate,  the  court,  on  proper 
application  and  showing,  will  ratify  and  con- 
firm his  action.    A  mere  trespass^,  howevo; 
has  no  right  to  object  to  his  conduct  of  the  es- 
tate.    It  was  not  only  the  legal  right,  but  It 
is  made  the  legal  duty,  of  the  committee  to 
sue  in  case  of  trespass  thereto. 

The  third  ground  relied  upon  is  equally  un- 
tenable, for  there  is  nothing  in  the  declaration 
to  show  the  character  of  the  lease,  as  to 
whether  there  were  any  conditions  or  cove- 
nants to  repair,  and  pay  rent  In  any  event, 
or  otherwise,  but  simply  an  allegation  of  the 
naked  renting  of  the  property  in  its  then  con- 
dition, which  would  predude  the  idea  that  the 
lessee  was  to  restore  the  building,  or  pay  rent 
for  its  use  and  occupancy  after  it  was  destroy- 
ed without  fault  on  his  part  He  rented  and 
covenanted  to  pay  for  a  building,  and  not  a 
ruin.     The  authorities  referred  to  do  not  sns- 


W.  Va.) 


GALLATIN  LAND,  COAL  4;  OIL  CO.  y.  DA  Via 


747 


tain  tbe  argameot  of  oounaeL    Tayl.  Landl.  & 
Ten.  I  620;  Gates  t.  Green,  27  Am.  Dec.  6S. 

Hie  allegations  relating  to  the  measure  of 
damages  do  not  render  the  declaration  demmv 
rable,  although  th^  nuiy  amount  to  mere  sux^ 
plusage,  as  tbe  measure  of  damages  \A  the 
amount  necessary  to  make  good  the  loss  sus- 
tained, which  must  be  determined  by  the  Jury 
from  the  facts  and  circumstances  shown  in 
evidence.  For  the  foregoing  reasons  the  judg- 
ment is  reyersed,  the  demurrer  overruledp  and 
the  case  is  remanded  for  further  proceedings. 


{44  W.  Va.  109) 

GALLATIN  LAND,  COAL  &  OIL  CO.  y* 

DAVIS  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Nov.  27, 1897.) 

Bill*  ov  Rbview— SpsciFio    Pbrforkanob— D>- 
ORBB— Absbncb  of  Nbcessart  Par- 

TIBS— RbVBRSAU 

1.  Where  a  bill  is  filed  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  a  tract 
of  land,  and  the  vendor  of  said  land  has  died 
since  the  date  of  the  contract  and  before  the 
institution  of  the  suit,  his  heirs  at  law  are  nec- 
essary parties  to  the  suit. 

2.  The  pi  o visions  in  chapter  134  of  the  Code 
with  reference  to  reversing  a  decree  on  a  bill 
taken  for  confessed  on  motion  do  not  preclude 
a  party  from  resorting  to  a  bill  of  review.  Said 
provisions  are  merely  cumulative. 

8.  It  is  immaterial  in  what  manner  it  is 
brought  to  the  attention  of  this  court  that  the 
decree  complained  of  was  rendered  in  the  ab- 
sence of  proper  parties;  the  cause  will  be  re- 
versed and  remanded,  in  order  that  proper  par- 
ties may  be  made. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Jackson  county; 
y.  S.  Armstrong,  Judge. 

BlU  by  the  Qallatin  Land,  Coal  &  Oil  Com- 
pany against  Mary  Davis  and  others  for  spe- 
cific performance  of  a  contract  Defendants 
spipeBl  from  a  decree  in  plaintifTs  fiivor,  and 
from  a  decree  dismissing  their  bill  of  review. 
Reversed. 

John  H.  Riley,  for  appellants.  Wm.  A* 
Parsons  and  Geo.  B.  Price,  for  appellee. 

BNOLISH,  P.  On  the  23d  day  of  January, 
1883,  the  GkiUatin  Land,  Coal  &  Oil  Company, 
a  corporation  under  the  laws  of  the  state  of 
Maine,  and  Edward  E.  Conant,  trustee,  and 
general  manager  of  said  corporation,  filed  its 
bill  in  the  circuit  court  of  Jackson  county 
against  Mary  Davis,  S.  F.  Shinn,  W.  K.  Stout, 
and  John  H.  Riley  praying  the  specific  per- 
formance of  a  contract  dated  April  30,  1872, 
between  Lot  M.  Morrill,  l^  Gideon  D.  Cam- 
den, his  attorney  in  fact,  of  the  first  part 
and  Mary  Davis,  by  W.  Davis,  her  agent  of 
the  second  part,  by  which  contract  said  Mor- 
rill, acting  by  Gideon  D.  Camden,  his  attor- 
ney In  fact,  sold  to  Mary  Davis  d7  acres  of 
land  for  the  sum  of  $375,  which  purchase 
money  was  to  be  paid  as  follows:  $60  in 
six  months,  and  the  balance  in  installments 
of  $105  each  in  one,  two,  and  three  years, 
with  Interest;   and  when  the  first  payment 


was  made  said  MorrlU  agreed  to  make  to 
said  Mary  a  special  warranty  deed  for  said 
97  acres  of  land,  retaining  a  vendor's  lien  for 
the  unpaid  purchase  money  and  the  costs  of 
entering  up  the  judgment,  not  to  exceed  $10, 
and  the  said  Morrill  was  to  discontinue  his 
suit  for  a  tract  of  1,330  acres  known  as 
"Savary's  No.  8,"  on  Cox's  Fork  of  Parch- 
ment Fork  of  Mill  creek,  for  the  recovery  of 
which  from  James  Davis  he  had  Instituted 
a  suit  in  the  district  court  of  the  United 
States  at  Charleston  as  to  the  land  within 
said  tract  of  1,330  acres  in  possession  of 
George  W.  ShInn  conveyed  to  him  by  James 
Davis,  or  make  to  said  Shinn  a  quitclaim 
deed  therefor.  On  the  10th  day  of  Novem- 
ber, 1893,  a  decree  was  entered  in  the  cause, 
in  which  it  is  stated  that  the  cause  came  on 
to  be  heard  upon  the  summons  duly  served 
upon  the  defendants  therein  more  than  30 
days  prior  to  the  first  day  of  the  term  upon 
the  bill  and  exhibits  therewith  filed,  decree 
nisi  as  to  all  of  the  defendants,  and  the  bill 
taken  for  confessed,  and  set  for  hearing  at 
the  rules.  Upon  motion  of  the  plaintiffs  a 
surveyor  was  appointed  to  go  upon  the  tract 
of  97  acres  mentioned  in  the  bill  for  the  pur- 
pose of  locating  and  returning  to  the  court  a 
description  of  said  tract  of  land  by  metes 
and  bounds,  which  motion  was  allowed,  and 
an  order  of  survey  was  directed.  On  the 
14th  day  of  November,  1894,  a  final  decree 
was  rendered  in  the  cause,  again  setting 
forth  that  the  process  had  been  served  upon 
the  defendants;  that  there  was  a  decree  nisi, 
and  the  bill  taken  for  confessed,  and  the 
cause  set  for  hearing  at  the  rules;  and  that, 
the  defendants  still  failing  to  appear,  demur, 
plead,  or  answer  the  bill,  the  same  was  tak- 
en for  confessed  against  the  defendants,  and 
each  of  them,  and,  the  cause  being  submitted 
to  the  court  on  motion  of  the  plaintiffs,  the 
court  was  of  opinion  that  the  plaintiffs  were 
entitled  to  the  relief  prayed  for  in  their  bill, 
and  decreed  that  the  i>laintiffs  recover 
against  Mary  Davis  $859.62,  the  amount  of 
purchase  money,  with  interest  to  that  date, 
and  found  that  the  tract  of  land  described 
in  the  contract  contained  119)^  acres  instead 
of  97  acres,  and  directed  that,  unless  the  de- 
fendants, or  some  of  them,  paid  to  the  i^ain- 
tiffs  the  said  sum  of  $859.62,  the  land  should 
be  sold  by  commissioners  In  the  mann^ 
therein  provided.  On  the  13th  of  March, 
1895,  the  defendants  Mary  Davis,  S.  F. 
Shinn,  and  W.  K.  Stout  presented  a  petition, 
which  was  prayed  to  be  taken  and  treated 
as  a  bill  in  the  nature  of  a  bill  of  review, 
which  was  ordered  to  be  filed,  and  on  Au- 
gust 14,  1895,  the  plaintiff  demurred  to  said 
bill  of  review.  Which  demurrer  was  sustain- 
ed, and  said  bill  of  review  was  dismissed. 
Said  Mary  Davis,  S.  F.  Shinn,  and  W.  K. 
Stout  obtained  this  appeal  from  each  of  said 
decrees.  , 

It  is  contended  by  counsel  for  appellee  that 
the  decree  of  November  14,  1894,  settled  all 
of  the  principles  of  the  cause,  and  established 
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the  rights  of  the  parties,  and  was,  therefore, 
a  final  decree;  that  it  certainly  was  a  decree 
from  which  an  appeal  could  be  takeh,  if  it 
had  not  been  taken  pro  confesso;  and  it  is 
settled  in  this  state  that  such  decrees  are 
final,  citing  and  relying  on  the  case  of  Core 
V.  Strickler,  24  W.  Va.  C89,  in  which  it  is 
held  that:  "A  decree  made  upon  the  hear- 
ing on  the  merits,  which  settles  and  adju- 
dicates all  the  matters  in  controversy  be- 
tween the  parties,  is  such  a  final  decree  that 
a  bill  of  review  will  lie  to  it,  although  much 
may  remain  to  be  done  before  it  can  be  com- 
pletely carried  into  execution.'*  Also  the 
case  of  Fowler  v.  Lewis  Adm'r,  36  W.  Ya. 
130,  131,  14  S.  B.  447. 

It  is  further  contended  that,  said  decree 
being  a  final  decree,  and  none  of  the  defend- 
ants having  appeared  in  any  manner  by  filing 
plea,  answer,  or  demurrer,  the  defendants 
cannot  appeal  for  any  alleged  errors  in  said 
decree  so  rendered  pro  confesso  until  after 
they  have  made  a  motion  in  the  court  below 
for  the  correction  of  said  errors  in  the  manner 
prescribed  by  section  5,  c.  134,  of  the  Code; 
and  that.  If  an  appeal  Is  granted  from  said 
decree  pro  confesso,  it  will  be  dismissed  as 
having  been  improperly  awarded.  It  is  fur- 
ther contended  that  the  defendants,  instead  of 
making  the  motion  as  provided  by  statute, 
filed  a  petition,  which  they  asked  to  be  taken 
and  treated  as  a  bill  in  the  nature  of  a  bill 
of  review,  when,  by  the  enactment  of  said 
statute  (sections  6,  6,  c.  134),  the  chancery 
practice  in  this  state  was  materially  changed 
from  what  it  had  been  before  such  statute; 
and  that,  even  if  a  bill  of  review  would  have 
been  proper  to  correct  errors  in  a  decree  taken 
pro  confesso,  yet,  as  this  statute  provides  that 
the  court  below  might,  upon  motion,  reverse 
such  decree  "for  any  error  for  which  an  ap- 
pellate court  might  reverse  it  if  the  following 
section  was  not  enacted,  and  give  such  judg- 
ment or  decree  as  ought  to  be  given,"  that 
it  seemed  clear  that  this  remedy  by  motion 
was  intended  to  take  the  place  both  of  the 
remedy  by  appeal  and  by  bill  of  review,  be- 
cause the  language  seems  broad  enough  to 
permit  the  correction  of  any  error  which  the 
lower  court  had  committed  in  rendering  the 
decree,  and  therefore  embraces  all  errors 
which  could  be  corrected  by  bill  of  review. 
This  court,  however,  In  the  case  of  Bank  v. 
Shirley,  26  W.  Va.  563,  held  (fourth  point  of 
syllabus):  "An  error  in  the  calculation  of  in- 
terest can  be  corrected  by  motion  on  notice 
under  section  5,  c.  134,  of  the  Code.  The 
statutory  remedy,  however,  is  cumulative, 
and  has  not  abolished  petition  for  rehearing 
or  bills  of  review,  which  still  may  be  had 
according  to  the  course  of  equity  in  the  same 
manner  as  before  the  enactment  of  the  stat- 
ute." In  the  case  of  Kendrick  v.  Whitney, 
28  Grat  646,  it  is  held  (point  4  of  syllabus), 
after  speaking  of  the  motion  to  correct  error 
in  a  judgment  by  default,  that  '*the  statu- 
tory remedy  is  cumulative,  and  has  not  su- 
perseded or  abolished  petitions  for  rehearing, 
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course  of  equity  in  the  same  manner  as  be- 
fore the  enactment  of  that  statute."  So. 
also,  in  the  case  of  Sturm  v.  Fleming,  22  W. 
Va.  404,  this  court  held  that  In  chancery 
pleadings  it  is  the  disposition  and  practice 
of  courts  of  equity  to  regard  substance  ratb- 
er  than  mere  form  or  name,  and  to  so  mold 
and  treat  the  pleadings  as  to  attain  the  real 
justice  of  the  case;  consequently  a  complaint 
styled  by  the  pleader  a  "petition,"  which  has 
all  the  elements  of  a  bill  in  the  nature  of 
a  bill  of  review,  will  be  treated  as  mich  If  it 
has  the  necessary  parties  with  sufficient 
averments  and  prayer  for  relief.  Following: 
the  rule  of  practice  announced  by  these  de- 
cisions, we  may  treat  the  petition  of  the  ap- 
pellants filed  in  this  cause  as  a  motion  un- 
der the  statute  to  set  aside  the  decree  com- 
plained of,  or  as  a  petition  for  a  rehearing. 
The  first  error  assigned  and  relied  on  by 
said  petitioners  was  because  the  proper  par- 
ties were  not  before  the  court,  and  this  also 
is  the  first  error  relied  on  for  this  appeal 
This  bill,  as  we  have  seen,  was  filed  to  spe- 
cifically enforce  a  contract  which  purports 
to  have  been  made  by  and  between  Lot  M. 
Morrill,  by  Gideon  D.  Camden,  his  attorney 
in  fact,  and  Mary  S.  Davis,  by  W.  Davis, 
her  agent  It  is  alleged  in  the  bill,  and  not 
denied,  that  said  Lot  M.  Morrill  was  dead 
at  the  time  said  bill  was  filed,  but  it  nowhere 
appears  who  are  his  heirs  at  law,  and  they 
are  not  parties  to  the  suit;  and,  although  it 
Is  alleged  in  the  bill  that  said  Morrill  held 
several  thousand  acres  of  land  as  trostee 
for  the  Gallatin  Land,  Coal  &  Ofl  Com- 
pany in  the  county  of  Jackson  and  other 
counties  of  West  Virginia,  yet  the  contract 
upon  which  this  suit  was  predicated  was 
made  between  Lot  M.  Morrill,  acting  by  G. 
D.  Camden,  his  attorney  in  fact,  and  Mary 
Davis,  and  on  the  face  of  the  agreement  it  is 
stated  that  he  was  the  owner  of  1.332  acres 
of  land  on  Cox's  Fork  of  Parchment  Fork 
of  Mill  creek,  and  that  Mary  Davis  claimed 
97  acres  thereof  under  a  deed  from  James 
Davis  to  Ellen  Welch.  This  agreement  is 
filed  as  an  exhibit  with  the  bill,  and  is 
made  a  part  thereof,  and,  if  the  allegations 
of  the  bill  are  true,  was  made  on  the  30th 
of  April,  1872,  between  said  Camden,  as  at- 
torney in  fa<it  for  and  in  the  name  of  said 
Morrill,  with  the  defendant  Mary  Davla.  It 
was  further  agreed  in  said  contract  that  the 
said  Morrill  should  sell,  and  he  did  thereby 
sell,  the  said  tract  of  97  acres  to  the  defend- 
ant Mary  Davis  at  the  price  and  for  the  con- 
sideration of  $375.  It  was  also  thereby 
agreed  that  the  defendant  Mary  Davis 
should  purchase  and  that  she  did  thereby 
purchase  said  tract  of  97  acres  of  land  from 
Morrill.  It  was  further  agreed  that  said 
Morrill  was  to  make  the  defendant  Mary  Da- 
vis a  deed  containing  a  covenant  of  special 
warranty  conveying  said  tract  of  97  acres  to 
her.  A  copy  of  said  agreement  is  exhibited 
with  the  bill;  but  it  is  nowhere  intiniat*i  la 
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any  portion  of  the  contract  that  any  person 
had  any  interest  in  said  land  other  than  Lot 
M.  Morrill,  who  is  stated  to  be  the  owner  on 
the  face  of  the  agreement  The  said  Morrill, 
In  said  agreement,  contracted  to  discontinue 
a  certain  suit  as  to  the  land  within  his  said 
tract  of  1,330  acres  In  possession  of  George 
W.  Shinn,  which  was  conreyed  to  him  by 
James  Davis,  or  make  said  Shinn  a  quitclaim 
deed  therefor.  Now,  while  it  Is  true  that  the 
bill  alleges  that  the  Gallatin  Land,  Coal  & 
Oil  Company  owns  many  thousand  acres  of 
land  in  Jackson  and  other  counties  in  West 
Virginia,  and  that  Lot  M.  Morrill  made  his 
certain  declaration  of  trust,  whereby  he 
declared  himself  to  be  the  trustee  of  said 
corporation,  and  agreed  to  hold  said  land 
in  trust  for  said  corporation,  and  that  he 
made  Gideon  D.  Camden  his  attorney  in  fact, 
and,  among  other  things,  authorized  him,  as 
such  attorney  and  agent  of  said  Morrill,  to 
make  deed  for  certain  portions  of  said  lands, 
yet  said  Morrill  was  not  thereby  authorized 
to  enter  into  a  contract  in  his  individual 
capacity,  claiming  to  be  owner  of  the  land, 
acting  by  Camden,  his  attorney  In  fact;  and, 
if  he  did  make  such  contract,  acting  by  his 
said  attorney  in  fact.  It  cannot  well  be  per- 
ceived what  right  the  said  corporation  had 
to  file  a  bill  for  its  specific  performance. 
The  plaintiffs  allege  that  they  are  willing  to 
make  and  file  with  their  bill  on  behalf  of 
said  corporation  an  apt  and  proper  deed  to 
Mary  Davis  or  other  persons  entitled  there- 
to, at  any  time  they  are  required  so  to  do, 
but  her  contract  appears  to  have  been  made 
with  said  Morrill,  and  she  had  no  right 
thereunder  to  demand  a  deed  from  said  cor- 
poration. It  is  alleged  that  the  plaintiff  Ed- 
ward B.  Conant  Is  trustee  and  general  man- 
ager of  the  plaintiff  company,  and  is  the  gran- 
tee of  the  devisees  and  heirs  at  law  of  said 
Morrill.  It  is  not,  however,  alleged  who  said 
heirs  and  devisees  are,  or  when  he  became 
grantee  of  said  devisees  and  heirs,— whether 
before  or  since  the  date  of  the  contract  with 
Mary  Davis.  The  identity  of  the  97-acre 
tract  Is  by  no  means  certain,  and,  so  far  as 
it  appears  from  the  contract  sued  on,  the 
defendant  Mary  Davis  could  have  no  re- 
course in  case  of  eviction  save  upon  the 
helm  and  devisees  of  Morrill,  for  the  reason 
that  this  contract  appears  to  have  been  made 
directly  with  Morrill,  acting  through  his  at- 
torney In  fact;  and  the  devisees  and  heirs 
of  said  Morrill  should  be  made  parties  to 
this  suit,  in  order  that  the  decree  may  be 
binding  and  final  as  to  them  with  reference 
to  this  tract  of  land  which  the  bill  seeks 
to  sell.  In  support  of  this  proposition,  see 
Morgan's  Heirs  v.  Morgan,  2  Wheat  290; 
Roberts  v.  Marchant  1  Hare,  647;  Mott  v. 
Carter's  Adm'r,  26  Grat  127. 

The  bill  fnri:her  alleges  that  said  97-acre 
tract  of  land  is  the  same  tract  which  said 
Mary  Davis  conveyed  to  James  Lester  on 
April  8.  1874,  and  which  said  James  Lester 
and  wife,  on  June  10,  1876,  conveyed  to  John 


H.  Riley,  and  of  which  Riley  and  wife  on 
September  5,  1881,  conveyed  88  acres,  part 
thereof,  to  S.  F.  Shinn,  with  covenants  of 
general  warranty,  and  on  the  same  day  con- 
veyed the  residue  thereof  to  W.  K.  Stout 
which  tract  in  said  deed  la  described  as  con- 
taining 141%  acres,  which  deeds  are  alleged 
to  be  of  record  In  said  county.  Mary  Davis, 
a  F.  Shinn,  and  W.  K.  Stout  in  their  peti- 
tion filed  in  this  cause,  allege  that  It  is  not 
true  that  the  250  acres  of  land  In  the  bill 
mentioned  was,  in  April,  1872,  a  part  and 
parcel  of  a  much  larger  tract  in  said  county 
of  Jackson,  then  owned  in  fee  simple  by 
said  corporation  and  held  in  trust  as  afore- 
said by  Lot  M.  Morrill.  On  the  contrary, 
they  aver  that  the  250  acres  conveyed  by 
James  Davis  to  Ellen  Welch  were  held  by 
said  James  Davis  by  a  good  and  sufficient 
fee-simple  title  under  which  he  and  those 
under  whom  he  claimed  had  actual  posses- 
sion, and  paid  all  taxes  charged  and  char- 
geable thereon  for  60  years  or  more  prior  to 
the  date  mentioned,  and  they  claimed  that 
John  H.  Riley  still  owns  34  acres  of  said 
land.  The  said  97  acres  Is  alleged  in  plain- 
tiff's bill  to  be  part  of  250  acres  of  land,  the 
same  being  part  of  the  land  conveyed  by  HI- 
len  Welch  to  Mary  Davis.  This  raised  a 
question  as  to  the  identity  of  the  land,  and 
as  to  the  source  from  which  Mary  Davis  de- 
rived title,  In  which  the  heirs  and  devisees 
of  said  Lot  M.  Morrill  are  interested  as  well 
as  James  Lester  and  John  H.  Riley;  and,  in 
my  opinion,  said  heirs  and  devisees  of  Lot 
M.  Morrill,  as  well  as  James  Lester  and 
John  H.  Riley,  are  necessary  parties  to  this 
suit  ftnd  for  these  reasons  the  decree  com- 
plained of  Is  reversed,  and  the  cause  re- 
manded, in  order  that  said  parties  may  be 
made  defendants. 

BRANNON,  J.  I  may  be  In  ^ror,  but  the 
more  I  reflect  the  more  averse  I  become  to  the 
reversal  of  a  decree  giving  plaintiff  a  decree 
against  the  bind  for  its  purchase  money— a  just 
debt— for  reasons  assigned  by  Judge  ENGLISH. 
I  grant  that  the  court  must  have  the  legal  title 
before  it  hi  order  to  confer  it  upon  the  pur- 
chaser, and  that  Morrill's  heirs  would  be  nec- 
essary parties  had  they  title;  but  they  have 
not  but  It  Is  In  Conant  a  plaintiff.  The  bin 
was  taken  for  confessed.  It  alleges  that  Mor- 
rill sold  the  land  to  Davis;  that  Morrill  owned 
the  land  as  trustee  for  the  Gallatin  Company, 
and  had  executed  a  deed  declaring  such  trust; 
that  he  was  dead,  and  that  Conant  was  trustee 
for  the  company;  and  that  the  devisees  and 
heirs  of  Morrill  had  made  a  deed  conveyhig 
to  Conant  as  trustee,  "all  right  title,  and  In- 
terest which  they,  as  heirs  and  devisees,  have 
under  the  wUl  of  said  Lot  M.  Morrill  and  as 
descended  to  them  by  law";  and  that  Conant 
had  become,  as  trustee,  substituted  "to  all 
rights,  powers,  duties,  and  authority  which 
said  Morrill  has  as  trustee  In  his  lifetime." 
Now,  what  scIntlUa  of  title  or  hiterest  In  the 
suit   had   Morrlirs   heirs,    under  these   fkcts 
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gbown,  bgr  tto  bin*  and  taken  for  true?  Why 
make  them  parties?  The  estate  of  MoirlU 
had  no  title  to  purchase  money  or  the  land. 
Riley  was  not  a  necessary  party,  and  therefore 
the  dlBmlfifffll  as  to  him  amounted  to  nothing. 
The  bill  says  that  Morrill  sold  to  Davis  by 
executory  contract,  and  then  Davis  conveyed 
to  Lester  by  deed,  and  Lester  conveyed  to 
Riley  by  deed,  and  Riley  conveyed  to  Shinn  by 
deed,  and,  as  Shinn  is  a  party,  the  land  is  fol- 
lowed into  his  hands,  and  all  the  right  sold 
Davis  by  Morrill  is  found  in  his  hands,  and 
will  pass,  under  the  sale,  the  equitable  title. 
Why  make  Lester  and  Riley  parties?  They 
have  no  title  in  them.  Do  yoa  answer  that 
they  sold  under  warranty  and  ought  to-be  par- 
ties to  be  bound  by  the  decree?  MorriU  has 
nothing  to  do  with  the  rights  between  Davis, 
Lester,  Riley,  and  Shinn  growing  out  of  their 
sales  from  one  to  another.  The  plaintiff  can- 
not be  called  on  to  sue  in  such  maimer  as  to  es- 
top Lester  and  Riley  from  denying  liability  to 
Sbinn  under  theh:  warranties.  As  warranties 
run  with  the  land,  this  rule  would  require  a 
plaintiiZ  to  make  all  grantors  hi  the  line  of  title 
parties.  That  is  matter  foreign  to  the  case  as 
between  Morrill's  assignee  and  Morrill's  ven- 
dee, Davis.  nUs  is  pur^  a  suit  growing  out 
of  a  sale  from  Morrill  to  Davis,  and  the  adjust* 
ment  of  rights  between  these  intermediate 
alienees  growing  out  of  other  and  different 
transactions,  having  no  relation  to  the  sale 
from  Morrill  to  Davis,  is  utterly  foreign  to  this 
suit.  You  cannot  give  relief  between  co-de- 
fendants unless  it  grow  out  of  the  pleading 
and  proof  between  plaintiff  and  defendant. 
Bank  v.  Woodford,  34  W.  Va.  480,  12  S.  B. 
644.  But  it  is  said  that  Davis  had  another 
title.  What  of  it?  When  she  brought  in  the 
Morrill  title,  the  two  titles  united  in  her  ceased 
to  be  adverse,  and  she  conveyed  both  to  Lester, 
Lester  to  RUey,  Riley  to  Shinn.  No  matter 
whether  the  decree  would  sell  both  or  not,  no 
one  has  right  to  compel  Morrill  to  bring  in  and 
adjudicate  an  adverse  title,  for  the  reason  that 
this  is  a  suit  based  alone  on  a  sale  from  Morrill 
to  Davis,  and  a  contract  between  them;  and, 
even  if  Morrill  has  sold  with  general  warran- 
ey,  he  would  not  have  to  bring  in  owners  of 
adverse  title  as  parties,  as  adverse  owners 
have  a  right  to  a  trial  by  jury,  and  the  ad- 
verse title  is  foreign  to  the  subject  in  contro- 
versy between  Morrill  and  Davis.  But  MorriU 
contracted  for  only  special  warranty.  Out- 
standing 6iu>erior  title  in  a  third  party  would 
not  bar  him  from  relief  against  the  land.  He 
is  entitled  to  look  to  the  land  he  sold.  And 
particularly  is  this  so,  seeing  that  both  titles 
united  in  Slilnn.  Am  I  to  be  told  that  perhaps 
Riley  sold  to  Shinn  with  warranty,  and,  as 
this  suit  is  to  fix  a  lien  on  the  land  which 
would  break  the  warranty,  Shinn  is  entitled  to 
call  on  Riley  to  defend  the  title,  and  to  have 
him  before  the  court,  so  as  to  bar  him  from 
contesting  the  fact  of  such  Hen.  when  sued  on 
his  covenant  of  warranty?  Why,  that  is  a 
matter  between  them,  and  MorriU  has  noth- 
ing to  do  with  it.     "A  person  is  not  a  proper 


party  between  whom  and  the  jriaintiff  there  is 
no  proper  privily  or  common  interest,  but  his 
liability  is  to  another  perbon**  (Story,  Eq.  FL  f 
227),  even  if  he  be  consequentially  affected  (Id. 
S  22^.  It  is  not  enough  that  he  is  Interested 
in  the  question  adjudicated,  if  thore  can  be  no 
decree  against  him.  Id.  |  231.  There  could 
be  no  decree  against  Riley,  if  a  party.  In  a 
bill  **for  specific  performance  of  contract  of 
sale  of  realty  the  only  proper  parties,  in  gen- 
eral, are  the  parties  to  the  contract  itsdf." 
Id.  S  226b;  Bart  Ch.  Prac  214.  "No  person 
need  be  a  party  who  claims  under  a  title  para- 
mount to  that  brought  forward  to  be  enforced 
in  the  suit"  Story,  Bq.  PL  S  230;  Bart  Ol 
Prac.  208^  214. 

I  intended  to  dissent  from  a  reversal,  but 
on  examination  I  realize  that  the  point  made 
by  the  petition  as  to  hregularity  in  the  pro- 
ceedings at  rules  is  well  taken,  and  calls  for 
reversal.  At  rules  there  was  an  entry  of  pro- 
cess served  on  all  defendants  except  Mary 
Davis  and  J.  H.  Riley,  and  alias  summons 
was  awarded  as  to  them,  and  the  case  was 
continued  for  bill,  and  at  subsequent  rules 
bill  was  filed,  and  decree  nisi  as  to  all  served, 
and  alias  again  to  Davis  and  Riley,  and  no 
entry  at  any  rules  taking  bill  for  confessed  as 
to  those  served  with  process,  and  none  setting 
case  for  hearing  as  to  them.  Somehow,  how- 
ever, it  got  upon  the  hearing  docket  as  an 
order  was  entered  dismissing  as  to  Riley  and 
remanding  to  rules  for  process  as  to  Davis. 
Process  was  subsequently  served  on  Davis, 
and  not  an  entry  was  made  at  rules  of  de- 
cree nisi,  or  bill  taken  for  confessed,  or  set- 
ting cause  for  hearing.  In  fact  the  case  was 
not  afterwards  put  on  the  rule  docket  At 
the  term  at  which  the  final  decree  was  entered, 
suggestion  was  made  by  plaintiff  that  rules 
had  not  been  indorsed  on  the  bill,  and  thai 
entries  were  indorsed  on  the  bill  as  foQows: 
"April  rules,  1893,  process  returned  served 
on  Mary  Davis."  "May  rules,  1898,  bin  taken 
for  confessed,  and  set  for  hearing."  This  win 
not  do.  This  suggestion  revealed  the  error  at 
rules.  There  was  no  entry  in  the  role  docket 
The  court,  In  its  decree,  ordered  the  blU  taken 
for  confessed;  but  the  point  is  that  never,  at 
rules,  was  the  case  set  for  hearing.  A  de- 
fendant is  bound  to  attend  at  rules,  when  sum- 
moned; but  I  have  yet  to  learn  that  a  case 
can  be  altered  on  the  hearing  docket  and 
beard,  without  an  entry  at  rules  setting  it  for 
hearing,  if  the  defendant  do  not  appear,  and 
thereby  waive  the  error.  Proceedings  at  rules 
must  end  and  the  case  go  on  the  hearing 
docket  before  there  can  be  decree.  Defend- 
ant is  not  bound  to  attend  at  term  untn  the 
case  ends  at  rules,  and  is  ordered  to  go  on 
the  hearing  docket  If  an  entry  is  made  set- 
ting the  case  for  bearing,  he  is  bound  to  attend 
term;  but  if  not,  he  has  the  right  to  under- 
stand that  the  plaintiff  wiU  not  ask  a  decree, 
as  he  has  not  set  the  case  for  hearing.  l%e 
entry  setting  the  case  for  hearing  Is  indispensa- 
ble. These  proceedings  at  rules,  especially  tite 
order  to  hear  the  case,  are  no  empty  formality. 
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These  rule  ];ttoceedlo|;s  are  cat^tfoUy  proTtded 
by  Btatate  to  joake  caaes  ready  for  hearing. 
Bart  Gh.  Piac.  2il,  saja:  '^Frooeedlngs  at 
rules  should  be  reffolaxly  a»d  exactly  kept; 
and,  if  any  mistake  is  made,  though  they  can* 
not  be  corrected  at  the  next  rule  day,  yet  it  is 
the  duty  of  the  court  at  the  next  term  to  have 
the  c<MTectkm  made,  and  for  that  purpose  to 
remand  the  case  to  rules,  in  order  that  proper 
proceedings  may  be  had  therein.**  Now,  a 
court  cannot  for  the  first  time  in  term  take  a 
bill  for  confessed,  and  set  for  hearing.  It 
may  take  for  confessed,  but  not  set  for  hear- 
ing, unless  defendants  haye  appeared.  Section 
60,  c  12Sv  Oode,  tells  ib  just  yehen,  at  rules,  a 
plaintiff  or  defendant  may  haye  a  case  set  for 
hearing,  showing  its  importance.  Instead  of 
the  court's  ordedng  entries  to  be  made  on  the 
bill,  which  would  be  no  part  of  the  record,  and 
amount  to  nothing,  it  should  haye  remanded 
the  case  to  rules,  where.  In  fact,  it  was,  with 
direction  to  mature  the  cause  properly  for  hear- 
ing. If  there  is  no  appearance,  it  is  as  much 
the  duty  of  the  court  to  see  that  the  case  has 
been  set  for  hearing  as  to  see  that  process 
has  been  seryed.  It  cannot  hear  until  the  case 
la  ready  for  hearing.  And  eyen  this  entry 
on  the  papers  related  only  to  llary  Dayis,  and 
the  case  was  neyer  set  for  hearing  at  rules  as  to 
other  defendants,  and  Shinn  was  the  owner  of 
the  land.  For  this  reason  I  agree  to  reyerse 
the  decree.  Hiese  matters  haye  seemed  to  me 
to  be  of  sufficient  importance  in  practice  to 
call  for  this  note. 


(44  W.  Va.  103) 

OHHUVRONT  y.  B^B  et  aL 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Noy.  27, 1897.) 

AOnOir    ox    NOTB--PLCA1>INe    CoVSEnSBATtOK— 

Laitolord-'Coivtkaot  to  Rbpaib— Ea- 

OOUPMBNT  BT  TbNAMT. 

1.  In  an  action  of  debt  on  a  promissory  note, 
the  plaintiff  need  not  ayer  in  the  declaration,  or 

grove,  consideratioDf  hot  the  defendant  may  go 
ito  eyidence  touchme  consideration.     Peasley 
▼.  Boatwright,  2  Leigh,  195. 

2.  If  a  landlord  covenants  to  make  repairs  to 
premises,  the  tenant  may  notify  him  to  do  so; 
and,  if  he  fails  or  ref us  .*s  to  comply  with  snch 
covenant,  the  tenant  may  make  the  repairs, 
and,  in  an  actio  i  instituted  by  the  landlord, 
may  recoap  the  same  as  offsets  or  payment 
against  the  rent  demanded. 

English,  P.,  dissenting. 
(SyOabus  by  the  Court.) 

Error  to  circuit  court,  Doddridge  county; 
Thomas  P.  Jacobs,  Judge, 

Action  by  Joseph  Cheuyront  against  M.  0. 
Bee  and  others.  Judgment  fbr  plaintiff.  De- 
fendants bring  error.    Reversed. 

Willis  &  Stucke  and  J.  V.  Blair,  for  plain- 
tiffs in  error.  W.  S.  Sl^art,  for  defendant 
In  error. 

DENT,  J.  Joseph  Gheuvront,  plaintiff,  in- 
etltuted  an  action  of  debt  upon  a  promissory 
note  for  $300,  due  for  rept  of  the  Grant 
House,  bearing  date  October  3»  1892,  against 


M.  0.  Bee  et  al^  defendants,  in  the  circuit 
court  of  Doddridge  county,  and  obtained  a 
Judgment  thereon  for  the  sum  of  $lbU79. 
Defendants  obtained  a  writ  of  error,  and 
now  rely  on  the  following  assignments:  (1) 
The  court  erred  in  oyerruling  the  demurrer 
to  the  declaration;  (2)  in  rejecting  the  two 
special  pleas  tendered  by  defendants;  (3)  In 
refusing  to  admit  the  testimony  offered  by 
defendants;  (4)  in i oyerruling  the  motion  to 
set  aside  the  Verdict  and  grant  defendants  a 
new  trial. 

The  only  matter  urged  in  support  of  the 
first  assignment  is  the  failure  to  allege  a  con- 
sideration for  the  note.  This  is  wholly  un- 
necessary. Bart  Law  Prac  p.  106,  $12; 
Peasley  y.  Boatwright,  2  Leigh,  195;  State  y. 
Harmon,  16  W.  Va.  122.  Part  of  the  sylla- 
bus in  the  first  case  cited  is,  *'In  debt  on 
promissory  note,  held,  plaintiff  need  not  ayer 
in  declaration,  or  prove;  consideration,  though 
defendant  may  go  into  eyidence  touching 
consideration.** 

The  last  three  assignments  are  all  depend- 
ent on  the  same  legal  questions,  and  there- 
fore can  all  be  considered  together.  The  de* 
fendants,  in  their  special  pleas,  set  out  that 
the  consideration  for  the  note  in  controyersy 
was  for  rent  of  an  hotel,  secured  by  a  lease, 
in  which  the  plaintiff  had  coyenanted  to  re- 
pair; that  he  failed  to  do  so;  that  defendant 
M.  C.  Bee  notified  him  to  make  the  repairs, 
and,  having  waited  a  reasonable  time,  made 
them  himself,^and  asked  that  the  same, 
fully  itemized,  might  be  offset,  against  the 
rent.  To  the  plea  of  payment  was  also  at- 
tached an  itemized  account  of  these  repairs, 
but  the  court  refused  to  allow  any  eyidence 
in  relation  thereto  to  go  to  tiie  jury.  The 
sole  question  thus  presented  was  as  to 
whether  defendants  had  the  ri|^t  to  haye 
recouped  against  the  rent  the  repairs  made 
l^  them,  which  the  landlord  had  stipulated 
and  covenanted  to  make.  If  so,  the  pleas 
tendered  were  a  siiffident  notice  of  recoup- 
ment, and  should  not  have  been  rejected,  and 
the  eyidence  in  support  of  them  should  haye 
been  admitted*  The  plea  of  recoiqpment  need 
not  be  in  any  particular  form,  so  that  it  Is 
sufficient  to  give  the  plaintiff  full  notice  of 
the  various  itema  of  damages  relied  on  by  de- 
fendants. Nor  is  it  necessary  to  be  verified 
by  affidavit,  as  required  in  case  of  pleas  imder 
section  5,  c.  126»  Code.  It  is  in  its  nature  a 
plea  of  limited  offset;  and  yet  it  may  include 
unliquidated  damages,  but  it  la  wholly  con- 
fined to  the  transaction  which  gave  rise  to 
the  rent  demanded.  In  12  Am.  &  Bng.  Bne. 
Law,  748,  tbe  law  as  to  hmdloids  is  stated 
aa  follows:  "Wh^re  the  landlord  has  agreed 
to  repair,  and  does  not  do  so,  it  is  no  defense 
in  an  action  to  recover  the  rent  The  ten- 
ant's remedy  in  such  case  is  an  action  on  the 
landlord's  covenant  to  repair,  or  he  may  set 
off  or  pounterdaim  his  damages,  or  he  may 
make  the  repairs  himself,  on  failure  of  the 
landlord  after  a  notice,  and  deduct  the  cos' 
from   the    rent,    or    he   may   abandon    ^ 
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premises  If  the  recnin  are  not  made  at  the 
time  agreed  upon,  provided  he  does  so  at 
once  after  default  of  the  landlord."  Tayl. 
LandL  &  Ten.  f  880;  1  Ping.  Real  Prop.  609, 
612;  6  Rob.  Prac.  399;  Wat  Set-Off,  592;  22 
Am.  ft  Eng.  Eoc.  Law,  843;  Lindley  v.  Mil- 
ler, 67  111.  244;  Burroughs  t.  Clancey,  63  111. 
30;  Holbrook  v.  Young,  108  Mass.  83;  Lewis 
V.  Ohisholm,  68  6a.  40;  Block  t.  Ebner,  54 
Ind.  544;  Kiernan  v.  Qermain,  61  Miss.  498; 
Mayor,  etc.,  v.  Ck>oper,  49  N.  Y.  Super.  Ot. 
409;  Prescott  v.  Otterstatter,  85  Pa.  St.  534; 
Calhoun  v.  Pace,  37  Tex.  454;  Vandergrift  t. 
Abbott,  75  Ala,  487;  Vamer  v.  Rice,  39  Ark. 
844;  Breese  ▼.  McCann,  52  Yt  498.  "Where 
a  landlord  has  agreed  to  repair  the  demised 
premises,  and  does  not  do  so,  the  tenant  has 
several  remedies.  He  may  abandon  the  prem- 
ises, if  by  reason  of  the  nonrepair  they  are 
rendered  untenantable,  or  he  may  make  the 
repairs,  and  deduct  the  cost  ftom  the  rent 
The  tenant  may  also  sue  for  damages.*'  12 
Am.  &  Eng.  Enc.  Law,  727.  Id.  1003:  "The 
landlord  is  not  bound  to  make  repairs  unless 
he  covenants  in  the  lease  to  make  them.  But 
when  he  does  covenant  to  make  repairs,  and 
no  time  is  specified  in  which  to  make  them, 
he  must  make  them  within  a  reasonable  time, 
so  that  the  lessee  may  have  the  benefit  of 
them;  or,  if  the  lessor  fails  or  refuses  to 
make  repairs  after  he  has  covenanted  to  do 
so,  the  tenant  may  make  them,  and  recover 
the  expense  from  the  landlord."  Where  the 
landlord  covenants  to  repair,  and  neglects  to 
do  so,  after  having  been  notified,  the  tenant 
may,  after  a  reasonable  time,  make  the  re- 
pairs, and  charge  the  landlord.  Hexter  t. 
Knox,  63  N.  T.  561.  A  tenant  may  make  the 
necessary  repairs,  and  deduct  the  expense 
from  the  rent  Lewis  v.  Pepin,  33  La.  Ann. 
1417.  Nil  debet  is  the  general  issue  In  an  ac- 
tion of  debt  on  a  note  not  under  seal,  or  for 
rent  2  Tuck.  Ck)mm.  101,  106.  Payment  is 
a  special  plea.  Id.  103.  The  tenant,  howev- 
er, having  the  right  to  make  the  repairs  at 
the  expense  of,  and  charge  them  to,  the  land- 
lord, and  deduct  them  from  the  rent,  could 
regard  them  as  payments  on  the  rent,  and  file 
an  account  thereof  with  his  plea  of  payment. 
Or  he  could  file  his  special  plea  of  ^recoup- 
ment. In  its  nature  a  plea  of  offsets,  limited  to 
such  sums  as  he  had  the  right  to  recoup 
against  the  rent  The  note  sued  on  not  being 
sealed,  or  importing  a  consideration,  the  de- 
fendants had  the  right  to  rely  on  failure  of 
consideration,  or  show  in  any  manner  that 
they  did  not  owe  the  debt,  without  verifying 
their  plea.  The  fact  that  the  lease  was  under 
seal  makes  no  difference,  as  it  is  only  regard- 
ed as  an  inducement,  and  dpes  not  operate  as 
an  estoppel,  but  the  enjoyment  of  the  prem- 
ises is  the  real  foundation  of  the  action.  Hence 
nil  debet  is  a  proper  plea,  under  which  de- 
fendants may  make  any  defense  which  will 
defeat  the  action,  or  show  that  they  do  not 
owe  the  debt,  by  reason  of  payment  or  other- 
wise. In  such  case  the  pleas  tendered  or  filed 
must  comply  with  section  4,  c.  126,  Ck)de,  in 


these  words:  *ln  a  suit  for  any  d^yt,  the  de- 
fendant may  at  the  trial  have  allowed  against 
such  debt  any  payment  or  set-off  which  is  so 
described  in  his  plea,  or  in  an  account  filed 
therewith  aa  to  give  the  plaintiff  notice  of  its 
nature,  but  not  otherwise."  The  word  "set- 
off," in  this  section,  jiecessarily  includes  the 
word  "recoupment,"  in  so  far  as  it  requires  a 
description  of  the  sums  to  be  recouped;  but 
the  right  of  recoupment  does  not  depeoA  on 
the  statute,  for  it  existed  at  common  law, 
before  the  law  of  set-ofCs  was  enacted.  The 
conclusion,  therefore,  is  that  the  circuit  court 
erred  in  rejecting  defendants'  special  pleas, 
and  in  refusing  to  allow  them  to  prove  their 
offsets  in  recoupment  of  the  rent  sued  for; 
and  therefore  the  judgment  is  reversed,  the 
verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  the  defendants,  and  the  case  is  re^ 
manded  for  further  proceedings. 

ENGLISH.  P.  (dissenting).  I  cannot  con- 
cur in  a  portion  of  the  foregoing  opinion  of 
Judge  DENT,  for  the  following  reasons:  As 
is  stated  in  said  opinion,  this  action  was 
brought  uiK)n  a  note  for  $300,  which  was  ex- 
ecuted as  a  portion  of  the  rent  for  the  Grant 
House,  in  pursuance  of  a  written  leasee  In 
which  the  landlord,  Joseph  Oheuvront,  cove- 
nanted  to  keep  said  property  in  repair,  ex- 
cept where  broken  by  said  second  party.  In 
which  event  he  was  to  repair  or  replace  the 
same.  It  appears  on  the  face  of  the  lease  that 
said  lessor  leased  to  the  tenant  the  personal 
property  in  the  hotel,  with  certain  excep- 
tions. It  was  claimed  by  way  of  defense  that 
the  landlord  failed  to  keep  the  property  in  re- 
pair after  notice  to  do  so,  and  the  defendant 
made  the  repairs  himself,  and  by  his  pleas 
claimed  the  right  to  set  off  the  repairs  so 
made  against  the  note  sued  on,  for  the 
rent  Oan  this  be  done?  If  so,  it  would 
allow  a  tenant,  under  the  circumstances,  to 
select  the  Idnd  and  character  of  repairs 
to  be  made,  whether  costly  or  otherwise, 
and  to  make  tiiem  at  the  expense  of  the 
landlord;  and  in  this  way  he  might  consume 
the  entire  rent  If  the  tenant  is  damaged  bj 
the  failure  to  repair  on  the  part  of  the  land- 
lord, he  is  entitled  to  such  damages  as  he  may 
sustain  thereby;  but  he  cannot  make  such  re- 
pairs as  he  may  deem  admissible,  and  set 
them  off  against  the  rent;  and  the  very  biU 
of  set-offs  filed  in  this  case,  consisting  of  new 
tablecloths,  napkins,  towels,  sheets,  carpets, 
etc.,  shows  what  this  tenant  considered  as 
proper  repairs  to  sot  off  against  the  rent 
That  repairs  were  not  allowed  to  be  set  off 
by  the  tenant  against  a  claim  for  rent  at  the 
common  law  is  seen  from  the  following  au- 
thorities: In  1  Tayl.  Landl.  &  Ten.  (8th  Ed.) 
I  328,  the  author  say9:  "In  conforming  to  this 
principle.  It  was  laid  down  by  Chief  Justice 
Savage  that  at  common  law  it  is  not  in  the 
power  of  a  tenant  to  make  repairs  at  the  ex- 
pense of  his  landlord,  unless  there  is  a  special 
agreement  between  them,  authorizing  him  to 
do  so.    The  tenant  takes  the  premises  for 


W.  Va.) 


STATE  T.  UOHTENSTEIN. 


758 


better  or  for  worse,  and  cannot  involre  tiie 
landlord  In  expense  for  repairs  withont  bis 
consent"  So,  also,  In  the  case  of  Sheets  ▼. 
Selden,  7  Wall.  423,  Justice  Swayne,  in  delir- 
erin^  the  opinion  of  the  court,  says:  "The 
tenant  cannot  make  repairs  at  the  expense  of 
the  landlord,  unless  by  special  agreement** 
Again,  in  the  case  of  Allen  v.  Pell,  4  Wend« 
506,  the  court  held  that  "a  tenant  cannot  set 
off  damage  «ustained  by  the  breach  of  the 
landlord's  agreement  to  finish  or  repair  a 
house."  Washburn,  in  his  valuable  work  on 
Real  Property  (1  Washb,  Real  Prop.  [4th  Bd.] 
p.  491),  states  the  law  thus:  "A  lessee  may 
bind  himself  to  repair  the  premises,  and  if,  by 
the  terms  of  his  lease,  he  has  a  right  to  en- 
ter and  view  and  make  improvements,  he  is 
bound  to  make  the  necessary  repairs  without 
waiting  for  a  special  demand  or  notice  to  do 
so."  **The  lessee,  however,  is  not  absolved 
from  paying  rent  if  the  lessor,  in  such  a  case, 
fails  to  make*  the  repairs;  nor  would  it 
amount  to  an  evicdon,  or  Justify  his  abandon- 
ing the  possession.  His  remedy  is  by  an  ac- 
tion against  the  lessor  upon  his  covenant  or 
agreement"  In  support  of  the  same  doctrine, 
see  Tibbits  v.  Percy,  24  Barb.  89;  also,  Kel- 
sey  V.  Ward,  88  N.  Y.  83.  These  authorities, 
as  I  think,  announce  the  common-law  doc- 
trine; and,  while  it  may  have  been  changed 
and  modified  by  statutes  in  some  of  the  states, 
I  regard  It  the  law  of  this  state,  and  for  that 
reason  I  have  thought  proper  to  call  atten- 
tion to  the  foregoing  authorities,  and  submit 
the  views  above  stated. 


(44  W.  Va.  99) 

,  8TATB  V.  LICHTBSNSTEIN. 

(Supreme  Court  of  Appeals  of  West  Ykginia. 

Nov.  24,  1897.) 

LlQUOB  LlOBNSS  —  OONBTITUTIONAI.  LAW  — IhTBR- 
8TATB  COMITBBOB. 

So  much  Of  section  1«  c  82,  Code  1891, 
as  requires  a  license  to  solicit  or  receive  ordcfrs 
for  spirituous  liquors,  is  nnconstitational  and 
void,  as  applied  to  those  soliciting  orders  for 
the  sale  of  goods  to  be  shipped  from  points  out- 
side this  state  to  points  within  this  state. 
(SyllabuB  by  the  Court) 

Error  to  circuit  court.  Mineral  county;  B. 
W.  Dailey,  Jr.,  Judge. 

Reuben  Lichtenstein  was  indicted  for  vVh 
latlon  of  liquor  law,  and  acquitted.  The  state 
tarings  error.    AfBrmed. 

T.  S.  Riley,  for  the  State.  William  O.  day- 
ton  and  a  W.  Dailey,  for  defendant  in  error. 

BRANNON,  J.  Lichtenstein  was  indicted 
in  Mineral  county  for  selling  liquor,  and  also 
for  soliciting  and  receiving  orders  t<x  the  sale 
of  liquors,  without  a  license  to  do  so,  and  on 
trial  was  acquitted,  and  the  state  brings  the 
case  to  this  court  by  her  writ  of  error.  As  the 
facts  show  00  sale  in  Mineral  county,  the  goods 
being  shipped  by  express  from  Cumberland, 
Md.,  to  the  party  buying,  there  was  no  offense 
of  sale  committed  in  Mineral  county,  and  there- 
28S.B.-^ 


fore  there  could  be  no  conviction  under  the 
count  of  the  indictment  for  selling.  State  v. 
Hughes,  22  W.  Va.  743.  The  prosecution  was 
really  for  the  act  of  soliciting  and  receiving  an 
order  in  Mineral  county  for  the  sale  of  liquor 
by  a  dealer  in  Cumberland,  Md.,  who,  in  pur- 
suance of  the  order,  shipped  the  liquor  by  ex- 
press from  Cumberland,  consigned  to  the  pur- 
chaser in  Mineral  county.  Thus,  the  sole 
question  In  the  case  is  whether  the  provision 
of  Code  1891,  c.  32,  §  1,  that  ''no  person  with- 
out a  state  license  therefor  shall  solicit  or  re- 
ceive orders  for  spirituous  Uquors,*'  etc.,  is 
repugnant  to  the  federal  constitution  and  law 
giving  power  to  congress  to  regulate  comm^ce 
among  the  several  states.  Upon  this  question 
the  attorney  general  submits  no  argument  for 
the  state^  and  I  have  concluded  that  the  ques- 
tion is  very  plain  against  the  state,  in  itseU 
and  under  decision  of  the  supreme  court  of 
the  United  States,  which,  upon  such  a  ques- 
tion, must  be  all  controlUng.  The  case  of 
Brennan  v.  City  of  TitusvlUe,  153  U.  S.  289, 
14  Sup.  Ct  829,  is  alone  decisive  against  the 
state,  holding  that  an  ordinance  requiring 
agents  soliciting  orders  for  manufacturers 
of  goods  to  take  out  a  license  and  pay  a  tax, 
made  by  a  municipal  corporation  under  a 
statute  of  the  state,  is  an  exercise,  not  of  the 
^police  power,  but  of  the  taxing  power,  and, 
when  enforced  against  an  agent  sent  by  a 
manufacturer  of  goods  in  another  state  to 
solicit  orders  for  the  products  of  his  manu- 
factory, it  imposes  a  tax  on  Interstate  com- 
merce, in  violation  of  the  constitution  of  the 
United  States.  No  question  can  be  made,  of 
course,  to  distinguish  this  from  other  cases, 
because  the  article  sold  was  spirituous  liq- 
uors; for  spirituous  liquors  are  property,  and 
a  legitimate  subject  of  tratfic  and  interstate 
commerce.  Crutcher  v.  Kentucky,  141  U.  S. 
60,  11  Sup.  Ct  851;  Leisy  v.  Hardin,  135  U.  S. 
100,  10  Sup.  Ct.  681.  It  has  often  been  held 
that  a  state  law  is  unconstitutional  and  void 
which  requires  a  party  to  take  out  a  license 
for  carrying  on  interstate  commerce,  no  mat- 
ter how  specious  the  pretext  may  be  for  im- 
posing it;  no  matter  whether  it  be  by  way 
of  dues  laid  on  the  transportation  of  the 
subject  of  interstate  commerce,  or  on  the  re- 
ceipts derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it 
on,  for  the  reason  that  taxation  is  a  burden 
on  that  commerce,  and  amounts  to  a  regrula- 
tion  of  it  and  belongs  alone  to  congress. 
The  fact  that  congress  has  made  no  regula- 
tion touching  it  makes  no  difference,  as  that 
evinces  an  intent  to  leave  Interstate  com- 
merce free  and  open,  and  beyond  the  power 
of  the  state  to  make  any  regulation  trench- 
ing on  its  freedom.  Crutcher  v.  Kentucky, 
141  U.  S.  47,  53*  11  Sup.  Ct.  851;  Leisy  v. 
Hardin,  135  U.  S.  100,  10  Sup.  Ct  681;  Lyng 
V.  Michigan,  135  U.  8.  161,  10  Sup.  Ct  725; 
Brennan  v.  City  of  Titusville,  153  U.  S.  289, 
14  Sup.  Ct  829;  Robbins  v.  Taxing  Dlst,  120 
U.  S.  489,  7  Sup.  Ct  592.  The  state  statute  im- 
poses a  tax  on  the  act  of  an  agent  soliciting 
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and  receiving  orders  for  the  sale  of  goods, 
and  Is,  of  oonrse,  a  restriction,  and  to  that 
extent  a  prohibition  of  Interstate  commerce, 
as  the  act  applies  to  persons  selling  outside 
and  within  the  state.  It  is  a  tax  on  the  busi- 
ness, and  therefore  is  a  clear  restriction  and 
limitation  and  regulation  of  Interstate  com- 
merce, when  it  is  applied  to  sales  of  mer- 
chandise outside  the  state,  and  brought  into 
it  It  will  not  do  to  say  that  the  act  is  a 
mere  police  regulation,  within  the  unlimited 
power  of  the  state,  and  for  two  reasons: 
First  The  act  Is  a  rerenue  or  tax  act  hay- 
ing for  its  sole  purpose  the  production  of  rev- 
enue. The  evil  of  spirituous  liquors  can  Just- 
ly be  said  not  to  enter  into  the  statute,  and, 
if  at  all,  only  secondarily;  but  it  Is  to  be  re- 
garded a  tax  act,  as  shown  by  Justice  Brew- ' 
er  in  Brennan  ▼.  City  of  TitusvlUe,  supra, 
and  therefore  cannot  get  shelter  under  the 
police  power.  Second.  Bven  if  the  statute 
were  for  purposes  of  police  power,  It  could  not 
stand;  for,  as  said  In  Walling  y.  People,  116 
U.  S.  446,  460,  6  Sup.  Ot.  454,  ''the  police 
power  cannot  be  set  up  to  control  the  inhibi- 
tion of  the  federal  constitution  or  the  powers 
of  the  United  States  government  created 
thereby."  This  is  abundantly  sustained  In 
Leisy  v.  Hardin,  supra.  These  general  prin- 
ciples overthrow  the  state  act  so  far  as  it 
applies  to  interstate  commerce;  but,  to  forti- 
fy myself  in  this,  I  will  refer  to  cases  point- 
edly applicable  to  such  a  clause  as  that  re- 
quiring a  license  for  soliciting  orders.  Refer 
back  to  Brennan  v.  City  of  TitusvlUe,  supra. 
Next  take  the  case  of  Bobbins  v.  Taxing 
Dist.,  120  U.  S.  489,  7  Sup.  Ct  592.  Bobbins 
was  engaged  In  soliciting  in  Tennessee  sales 
of  goods  for  an  Ohio  firm,  exhibiting  sam- 
ples to  further  sales.  A  Tennessee  statute 
imposed  a  license.  The  supreme  court  of  the 
United  States  held  that  the  state  could  not 
impose  the  tax  on  drummers  for  business 
houses  outside  the  state,  who  were  declared 
by  the  court  to  be  engaged  in  interstate  com- 
merce. It  aflSrms  strongly  the  exclusive  pow- 
er of  congress  to  make  regulations  as  to  in- 
terstate commerce,  and  holds  that  the  failure 
to  do  so  Indicates  its  will  that  the  subject 
shall  be  left  free  from  any  restriction,  and 
that,  whatever  may  be  the  extent  of  the  po- 
lice power  of  the  state,  it  cannot  go  so  far 
as  to  uphold  any  regulation  directiy  affecting 
interstate  commerce.  In  Asher  v.  Texas,  128 
U.  S.  129,  9  Sup.  Ot.  1,  a  state  statute  requir- 
mg  a  ^'commercial  traveller,  drummer,  sales- 
man or  solicitor  of  trade**  to  pay  a  tax  was 
declared  void  so  far  as  it  affected  one  solicit- 
ing orders  for  a  business  house  In  another 
state.  In  Stoutenburgh  v.  Hennick,  129  U.  S. 
141,  9  Sup.  Ct.  256,  the  agent  of  a  business 
house  of  Maryland  soliciting  orders  in  the 
District  of  Columbia  without  license  from 
that  District  was  held  not  liable  to  the  tax, 
because  the  act  requiring  ft  was  void  as  af- 
fecting interstate  commerce.  In  McCall  v. 
California,  136  U.  S.  104, 10  Sup.  Ct.  881,  Mc- 
Call was  an  agent  soliciting  business  in  Cali- 


fornia for  an  Eastern  railroad  corporatloii, 
not  seliing  tickets  or  receiving  pay  on  Ita  ac- 
count; and  it  was  held  that  he  was  engaged 
in  interstate  commerce,  and  the  license  tax 
imposed  upon  him  for  the  privilege  of  doing 
such  business  was  unconstitutional.  So  with 
the  xsase  of  In  re  Spain,  47  Fed.  208.  A  drum- 
mer for  a  house  at  Oiarleston,  W.  Va.,  solicit- 
ing orders  in  North  Carolina,  was  held  to  be 
engaged  in  interstate  commerce,  and  not  lia- 
ble to-  a  license  tax  Imposed  by  the  laws  of 
North  Car<^ina.  See  same  principle  in  Mc- 
Laughlin v.  City  of  South  Bend  (Ind.  Sup.) 
26  N.  B.  185.  While  holding  this  statnti^ 
void  as  applied  to  those  soliciting  orders  for 
sales  of  goods  to  be  shipped  into  this  8tat€ 
frdm  points  outside  of  It,  it  is  always  to  be 
understood  that  the  statute  is  valid  in  cases 
where  both  the  act  of  soliciting  and  the 
point  of  shlpmeht  are  in  this  state,  and  In 
such  case  we  adhere  to  our  holding  in  the 
case  of  State  v.  Swift,  85  W.Va.  542.  14  B. 
B.  135.  I  do  not  think  there  is  anything  in 
the  point  made  for  defendant  that  no  license 
can  be  taken  for  the  act  of  soliciting,  as  no 
tax  is  provided  by  it  for  that  privilege,  as  I 
think  that  the  tax  fixed  for  a  license  to  sell 
spirituous  liquors  applies  to  the  privilege  of 
soliciting.  Therefore  we  affirm  the  Judgment 

'  (44  W.  Va-  ») 

HALL  V.  NORFOLK  &  W.  R.  CO. 

(Supreme  Court  of  Appeals  of  West   Virginia. 
Nov.  20.  1897.) 

Pbmal  Statutbs — CossTBUonox  —  Railroads  — 
Ri.TB»--0  V  BRCHA  WMS— Pbnaltt— Ma** 

TBB  AND  Servant. 

1.  A  penal  statute  is  one  which  imposes  a  for- 
feiture or  penalty  for  transgression  of  ^  pro- 
yisions,  or  for  doing  a  thing  prohibited. 

2.  Penal  statutes  must  be  construed  strictly. 
8.  A  penalty  is  in  the  nature  of  punishment 

for  the  nonperformance  of  an  act,  or  for  the 
performance  of  an  unlawful  act,  and  iuTolres 
the  idea  of  punishment,  whether  enforced  with 
a  clyil  or  cnmlnal  action  or  procedure. 

4.  A  railroad  company  is  not  liable  for  the 
penalty  of  $500  for  overcharge  of  freight  or 

gassc'nger  rates,  under  clause  5,  c.  54,  p.  659, 
k)de  1891,  for  the  mere  charge  of  it  by  a  con- 
ductor, unless  the  company  authorised  or  ap- 
proved the  act. 
(Syllajbus  by  the  Court) 

Brror  to  circuit  court,  Mercer  county; 
Saunders,  Judge. 

ACtioB  by  one  Hall  agahoat  the  Norfolk  St 
Western  Railroad  Company.  Plaintiir  had 
judgment  Defendant  brings  error.  Revers- 
ed. 

A.  W.  Reynolds  and  Johnston  &  Hale,  for 
plaintiff  in  error. 

BRANNON,  J.  Hall  brought  an  actios  of 
debt  against  ihe  Norfolk  &  Western  Raflroad 
Company  to  recover  the  fixed  penalty  of  ^500 
imposed  upon  railroads  by  clause  6,  c.  64, 
S  82c,  Code  1891,  for  overcharge  of  rates, 
and  recovered  judgment,  and  the  company 
sued  out  this  writ  of  error.  The  first  ques- 
tion of  decisive  importance  is  whether  the 
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act  of  the  conductor  In  making  the  alleged 
OTercharge  binds  the  company,  In  the  ab- 
sence of  OTldence  that  it  was  ordered  or  rat- 
ified by  It  It  la  clear  that  the  principal  is 
liable  for  a  tort  done  by  its  agent,  in  an 
action  for  the  recovery  of  damages  to  com- 
pensate one  injured  by  such  tort,  when  com- 
mitted in  the  course  of  the  agenf  s  employ- 
ment, though  the  principal  did  not  authorize, 
participate  in,  or  ratify  the  act,  and  though 
it  was  done  without  his  authority,  and  even 
against  his  orders.  This  liability  Is  based, 
not  on  the  idea  of  the  agent's  authority,  but 
on  public  policy.  One  without  fault  is  hurt 
by  another's  agent  in  the  course  of  the  prin- 
cipal's business,  and  that  principal  must 
make  reparation.  The  test  is  whether  the  act 
was  done  in  the  coursp  of  the  performance 
of  the  prlnclpars  business,  not  whether  the 
agent  had  authority  to  do  the  act  1  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  1151;  1  Elliott, 
R.  R.  H  213,  214;  Gregory's  Adm'r  v.  Rail- 
road Co,,  37  W.  Va.  606,  16  S.  B.  819;  GU- 
llngham  t.  Ralhroad  Co.,  35  W.  Va.  588,  592, 
14  S.  B.  243.  It  is  different  In  cases  of  con- 
tract The  act  must  be  within  the  authori- 
ty, there.  It  is  also  clear  that,  while  the 
principal  is  liable  ciyllly  for  the  acts  of  the 
agent  he  is  not  liable  criminally.  He  is  lia- 
ble for  acts  civil  in  their  nature,  not  those 
criminal  or  penal  In  nature,  unless  done  by 
his  authority  or  assent  or  approvaL  1  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  1161;  Lewis' 
Case,  4  Leigh,  664.  Such  being  the  law, 
what  is  the  cast  of  the  act  done  by  the  con- 
ductor in  this  case,  If  It  was  done?  If  an 
overcharge  in  passenger  or  freight  rates  Is 
made  by  a  railroad  company,  the  act  Is  made 
a  misdemeanor  by  clause  15a,  Code,  p.  565, 
with  very  severe  punishment;  and  for  the 
act  an  indictment  lies,  and  the  fine  goes  to 
the  state.  For  the  very  same  act  a  penalty 
of  $500  is  given  the  party  aggrieved,  by  clause 
5,  in  addition  to  the  fine  to  the  state,  and  in 
addition  to  the  right  to  recover  the  amount 
of  excessive  charge  collected  by  the  company, 
as  this  penalty  is  cumulative,  and  does  not 
deprive  the  party  of  his  dvU  action  for  mon- 
ey had  and  received  in  wrong.  4  Elliott,  R. 
R.  S  1564;  8  Am.  &  Eng.  Enc.  Law,  934; 
Hutch.  Carr.  §  756b.  Thus,  for  mere  com- 
pensation the  wronged  party  has  his  civil 
action  for  money  had  and  received  for  his 
wrong,  and  also  a  right  to  demand  the  $500 
penalty.  They  are  in  their  nature  different 
things.  No  one  would  say  that  upon  an  in- 
dictment for  the  misdemeanor  the  act  would 
be  treated  otherwise  than  a  criminal  act 
The  very  same  act  carries  with  It  a  penalty 
of  $500  to  the  Individual,  not  for  compensa- 
tion to  him  to  redress  his  actual  loss,  but 
purely  for  punishment  In  this  case  Ball 
was  overcharged,  if  at  all,  only  38  cents,  on  a 
ride  of  four  miles;  and,  of  course,  the  pen- 
alty is  not  for  compensation,  but  punishment 
The  a(*t  thus  has  two  punitive  penalties,  one 
to  the  state,  and  the  other  to  the  individual, 
for  one  and  the  same  act  which  is  a  public 


wrong  entailing  two  penalties.  You  cannot 
make  two  civil  actions  for  compensating  the 
party  out  of  that  act  Imt  you  can,  out  of 
one  act  of  public  wnmg,  make  two  penalties. 
The  defendant  has  been  held  liable  for  the 
crime  of  its  conductor,  when  it  neither  or- 
dered it  nor  ratified  It  nor  knew  of  it  but 
the  act  was  against  its  published  rates,  and 
in  violation  of  its  directions  to  the  conductor 
to  collect  only  lawful  fares  by  the  tariff 
rates  furnished  him.  If  he  did  that  act  he 
did  it  by  mistake,  or  in  violation  of  orders. 
I  take  it  that  the  legislature  did  not  intend 
to  punish  the  corporation,  if  innocent  with 
such  severe  penalties.  I  <can  readily  see  that 
it  is  just  and  good  poUcy  to  thus  punish  a 
railroad  company  for  such  wrong,  if  done  by 
its  authority  or  with  its  approval;  but  we 
ought  not  to  give  that  liberality  of  construc- 
tion to  the  statute  which  imposes  such  injus- 
tice, because  it  is  a  highly  penal  statute,  and 
its  words  do  not  make  the  company  liable 
for  unauthorized  acts  of  agents,  nor  does 
resson  or  justice  call  for  it;  and  penal  stat- 
utes are  to  be  strictly  construed,  and  applied 
only  to  cases  plainly  within  them  and  their 
reasonable  Intent  Under  this  principle,  it 
must  be  shown  that  the  company  ordered  or 
approved  the  act  as  it  was  held  that  the  com- 
pany must  have  approved  running  cars  on 
Sunday,  or  aLUtborlsed  it  to  make  it  liable 
for  the  penalty  fixed  for  such  act  State  v. 
Baltimore  &  O.  R.  Co.,  15  W.  Va.  362,  389. 
There  the  acts  of  its  officers  did  not  bind  it 
for  the  penalty,  because  it  did  not  ap]>ear  that 
the  company  authorized  or  approved  the  act 
That  case  settles  this  one  in  favor  of  the 
defendant  The  latest  work  on  Railroads, 
of  high  and  standard  authority  (Elliott  R* 
R.  §  715),  says:  '*0n  the  other  hand,  it  is 
held  that  statutes  relating  to  criminal  of- 
fenses, and  all  statutes  which  Impose  as  pim- 
ishment  any  penalties,  pecuniary  or  other- 
wise, or  forfeitures  of  money  or  other  prop- 
erty, or  which  provide  for  the  recovery  of 
damages  beyond  just  compensation  to  the 
party  injured,  either  recovered  In  a^  suit  by 
the  state,  or  a  private  individual,  are  penal, 
in  the  sense  that  they  fall  under  the  rule  of 
strict  construction.  This  is  the  only  doc- 
trine that  can  be  defended  on  principle.'* 
Statutes  of  the  character  Involved  in  this 
case,  imposing  penalties  for  overcharges, 
have  been  held  penal,  and  subject  to  rigid 
construction.  Hines  v.  Railroad  Co.,  95  N.  C. 
434;  Louisville  &  N.  R.  Co.  v.  Com.  (Ky.)  85 
S.  W.  129.  So  a  statute  giving  a  penalty  for 
leaving  a  gate  swinging  open  over  a  highway 
was  held  penal  in  Allen  v.  Stevens,  29  N.  J. 
Law,  509.  In  Brooks  v.  Telegraph  Co.,  66 
Ark.  224,  19  S.  W.  572,  an  act  imposing  a 
penalty  for  refusing  to  transmit  telegrams 
over  the  line  was.  held  penal,  and  not  to  in- 
clude the  act  of  refusing  to  deliver  a  tele^ 
gram  after  its  transmission.  The  opinion 
very  appropriately  says  (what  Is  applicable 
to  this  case)  that:  '*The  statute  Is  penal,  and 
its  terms  cannot  be  extended  beyond  thcdr 
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obvious  meaning.  Where  there  Is  a  doabt, 
0nch  an  act  ought  not  to  be  construed  to  in- 
flict a  penalty  which  the  legislature  may  not 
haye  intended.  This  Is  a  familiar  rule  of 
construction.  Applied  to  this  case,  it  resolves 
the  question  In  favor  of  the  company,  for  It 
cannot  be  said  that  the  language  plainly  im- 
plies the  intention  to  visit  a  penal^  for  a  re- 
fusal to  deliver  a  message  after  it  has  been 
transmitted."  All  penal  statutes  are  con- 
strued strictly,  and  not  "extended  by  mere 
implication  to  include  cases  or  acts  not  clear- 
ly described  by  the  words.**  23  Am.  &  Bng. 
Enc.  Law,  374,  375;  18  Am.  &  Bng.  Bnc.  Law, 
270.  "Penal  statutes  are  those  by  which 
punishments  are  imposed  for  transgression  of 
the  law.  They  are  construed  strictly,  and 
more  or  less  so  according  to  the  severity  of 
the  penalty.  When  a  law  imposes  a  pun- 
ishment which  acts  upon  the  offense  alone, 
and  not  as  a  reparation  to  the  party  injured, 
and  where  it  is  entirely  within  the  discretion 
of  the  lawgiver,  it  will  not  be  presumed  that 
he  intended  it  should  extend  further  than  his 
expression;  and  humanity  would  require  that 
it  should  be  so  limited  hi  construction."  Suth. 
St.  Const  I  208.  It  does  not  make  the  stat- 
ute any  the  less  penal  that  the  penalty  is  en- 
forced by  an  action  in  form  civil.  That  mat- 
ter relates  only  to  the  procedure.  A  pen- 
alty ''is  In  the  nature  of  punishment  for  the 
nonperformance  of  an  act,  or  for  the  perform- 
ance of  an  unlawful  act.  It  Involves  the 
idea  of  punishment,  whether  enforced  by  a 
civil  or  criminal  procedure."  And.  Law  Diet 
763,  quoted  In  an  excellent  case  on  the  sub- 
ject (Woolverton  v.  Taylor,  132  IlL  197,  23  N. 
E.  1007).  End.  Interp.  St  |  331,  says:  "It  is 
immaterial,  for  the  purpose  of  the  application 
of  the  rule  of  strict  construction,  whether  the 
proceedings  for  the  enforcement  of  the  penal 
law  be  criminal  or  civil.  Thus,  an  act  giv- 
ing a  party  injured  a  civil  action  for  the  re- 
covery of  a  penally  imposed  upon  a  public 
officer  for  charging  illegal  fees  is  a  penal 
act;  so  that  the  taking  of  excessive  fees  by  a 
person,  after  the  exphration  of  his  office,  for 
service  done  while  in  office,  is  beyond  the 
reach  of  the  act"  In  Virginia  the  statute 
against  usury  has  been  several  times  held 
to  be  penal,  requiring  proof  beyond  rational 
doubt  Brockenbrough  v.  Spindle,  17  Qrat 
21,  33. 

I  think  that  my  construction  of  clause  5  is 
strengthened  by  looking  at  clauses  16  and  15a, 
as  all  are  in  pari  materia,  and  in  the  saixie 
act  Clause  16  enacts  that  any  willful  vio- 
lation of  the  act  by  any  railroad  corporation 
shall  be  deemed  a  forfeiture  of  Its  franchise. 
Would  any  reasonable  person  say  that  a 
paltry  overcharge  of  38  cents,  as  in  this  case, 
by  a  conductor,  without  authority  or  approval 
of  the  company,  would  visit  upon  it  the 
dreadful  penalty  of  forfeiture  of  its  fran- 
chise? You  would  not,  by  liberal  construc- 
tion, do  this.  Then  why,  for  the  very  same 
act  impose  the  heavy  penalty  of  $500  to  the 
Individual,  not  for  compensation,  but  for  pun- 


ishment? Clause  16a  enacts  that  "any  rail- 
road company  or  corporation,  *  «  •  theii 
officers  or  ag^its,  who  shall  charge,  demand, 
or  receive  more  than  the  lawful  clmrges,  Cor 
transportation  or  travel  upon  their  railroad, 
shall  for  each  offense  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined 
not  less  than  $100.00  or  more  than  $500.00/' 
That  means  tbat  where  the  corporation  ao- 
thorizes  It  It  shall  be  liable,  but  where  It  Is 
the  unauthorized  act  of  the  agent  he  la  lia- 
ble. The  agent  or  officer  is  not  liable  to  the 
$500  penalty  under  clause  5,— he  is  not  men- 
tioned there;  and,  to  Impose  It  on  the  corpo- 
ration. It  must  be  authorhsed  <Nr  approved. 
It  must  be  its  willful  act  like  the  act  re- 
quired under  clause  15,  to  lose  its  franchise. 
Indeed,  It  may  be  a  question  whether  any 
offices  unauthorized  act  whether  he  be  high 
or  low,  could  subject  a  corporation  to  these 
severe  penalties,— whether  It  would  not  re- 
quire company  action,  or  action  by  some  one 
authorized  to  fix  rates,  to  bind  the  company, 
for  a  mere  subaltern  could  not 

Under  these  principles,  error  was  commit- 
ted, prejudicial  to  the  defendant  njptm  the 
trial,  in  giving  plaintiff's  Instructions  1  and 
2,— the  former  telling  the  jury  that  it  was  not 
incumbent  upon  the  plaintiff  to  prove  his  case 
beyond  a  reasonable  doubt  but  by  a  mere  pre- 
ponderance of  the  evidence;  the  latter  stat- 
ing that  the  mere  collection  of  60  cents  by  the 
conductor  rendered  the  company  liable.  And 
error  was  committed  In  refusing  def^idanf s 
instructions  1  and  8,— the  tomex  Instmctlng 
that  If  the  conductor  collected  60  cents,  and 
the  company  had  a  schedule  of  rates  for  the 
government  of  its  conductors  in  collecting 
fares  from  passengers,  and  a  duplicate  of  It 
was  furnished  to  the  conductor,  and  it  was 
against  the  rules  of  the  company  for  the  con- 
ductor to  charge  the  plaintiff  more  than  the 
rates  fixed  by  said  schedule,  and  tf  said  rates 
were  not  more  than  the  law  allowed,  then  the 
jury  must  find  for  the  defendant;  and  Na 
8  instructing  that  before  the  jury  oould  find 
for  the  plaintiff,  they  must  believe  from  the 
evidence,  to  the  exclusion  of  erery  reasonable 
doubt  that  the  company  charged  the  plalntlfl 
more  than  was  allowed  by  law,  and  that  not- 
withstanding the  conductor  charged  00  cents, 
which  was  more  than  the  law  allowed,  if  the 
jury  believed  that  the  rules  of  the  company 
did  not  allow  the  conductor  to  charge  the 
plaintiff  more  than  was  allowed  by  law,  and 
that  he  acted  in  violation  of  the  rules  (rf  the 
company,  the  act  of  the  conductor  was  not 
the  act  of  the  company.  The  court  erred  In 
not  setting  aside  the  verdict  of  the  Jury,  as 
there  was  no  evidence  tending  to  show  that 
the  company  authorized  or  ratified  the  act 
and,  on  the  contrary,  it  was  <dearly  shown 
to  be  against  the  rules  of  the  company.  I 
think  that  there  was  no  error  In  rejecting 
pleas  1  and  2,  fixing  one  year  as  a  limitation. 
If  any  statute  applied,  it  would  be  five  years, 
under  Code  1891,  c.  104,  §  12.  Reversed  and 
new  trial  granted. 
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WINNING  ▼.  BAKIN  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  17, 1807.) 
Tax  Salbs— 8hbriff*8  Affidavit— Debd— Valid: 

ITr—lBKEOCLABITIBS. 

1.  An  affidavit  to  a  list  of  lands  sold  for  tax- 
es, as  recorded  in  the  clerk*s  office  of  the  connty 
court,  is  defective  in  the  sheriff's  statement  that 
"I  am  not,  directly  or  indirectly,  interested  in 
the  purchase  of  any  of  said  real  estate/*  instead 
of  "I  am  not,  nor  have  I  at  any  time  been,  di- 
rectly or  indirectly  interested,"  etc.:  but  such 
•defect  did  not  in  fact  exist  in  the  original  affi- 
davit found  in  the  auditor's  office.  Such  de- 
fect will  not  affect  the  deed  under  the  tax 
aale. 

2.  The  assessment  of  two  adjoining  tracts  of 
land  in  the  same  district  as  one  will  not  vitiate 
a  deed  under  a  sale  for  taxes. 

3.  The  failure  of  the  surveyor's  report  and 
plat  of  a  part  of  a  tract  sold  for  taxes  to  show 
that  no  improved  land  was  included  in  the 
part,  or  to  show  that  the  length  of  the  part  is 
not  more  than  double  the  breadth,  will  not  af- 
fect a  deed  made  under  the  sale. 

4.  The  failure  of  a  list  of  sales  to  show  that 
the  sale  was  at  the  front  door  of  the  court 
house  or  between  the  hours  of  10  a.  m.  and  4 
p.  m.  will  not  affect  the  deed  under  a  tax  sale. 

5.  The  provisions  of  section  25,  c.  31,  Code 
1891,  curing  defects  in  tax  sales,  discussed. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wetzel  county; 
Thomas  P.  Jacobs,  Judge. 

Bill  by  B.  D.  Winning  against  Justus  Eakin 
and  John  M.  Hart  to  set  aside  certain  deeds. 
Decree  for  plaintiff.  Defendants  appeal.  Re- 
Tersed. 

Robt.  McEldowney  and  W.  S.  Wiley,  for  ap- 
pellants. •  B.  B.  Snodgrass,  for  appellee. 

BRANNON,  J.  This  is  a  suit  to  set  aside 
a  tax  deed  made  by  the  clerk  to  the  purchas- 
er, and  a  deed  by  that  purchaser  to  another, 
resulting  in  a  decree  annulling  both  deeds. 
■One  objection  to  this  tax  deed  is  that  Win- 
ning owned  two  separate  tracts,  one  of  50 
acres,  another  504  acres,  and  the  charge  on 
the  tax  book  combined  both  tracts.  Instead 
of  a  separate  charge,  making  the  charge  of 
554  acres.  It  is  true  that  the  Code,  in  chap- 
ter 29,  §  37,  directs  each  tract  to  be  assessed 
separately;  but  section  37a  allows  an  owner 
of  contiguous  tracts  In  the  same  district,  by 
filing  a  certain  affidavit  with  the  clerk,  to 
have  contiguous,  adjoining  tracts  charged  as 
one.  We  presume  that  this  was  done,  else 
the  public  officer  would  not  have  consolidated 
the  two  tracts.  We  presume  that  public  offi- 
cers conform  to  law  until  the  contrary  be 
ahown;  but,  aside  from  that  consideration, 
section  25,  c.  31,  pointedly  says  that,  "if  more 
than  one  tract  of  land  be  charged  as  one,'* 
the  title  to  the  land  passes  under  the  sale. 
Plainly,  that  statute  cures  that  irregularity,  if 
It  were  an  Irregularity. 
.  The  next  objection  to  the  tax  deed  is  a 
more  grave  one.  It  consists  In  the  fact  that 
the  affidavit  to  ihe  sale  list,  as  it  appears  In 
the  county  clerk's  office,  is  defective,  for  the 
reasons  that  It  is  not  signed  by  the  sheriff, 
and  merely  makes  the  sheriff  say,  "I  am  not. 


directly  or  indirectly,  Interested  in  the  pur- 
chase of  any  of  said  real  estate,'*  whereas  it 
should  have  stated  that  "I  am  not,  nor  have 
I  at  any  time  been,  directly  or  indirectly  in- 
terested in  the  purchase  of  any  of  said  real 
estate."  This  defect,  if  it  in  fact  existed  in 
the  original  affidavit,  would  vitiate  the  sale, 
because  Hays  v.  Heatherly,  36  W.  Va,  613,  15 
S.  B.  223,  and  Jackson  ▼.  Kittle,  34  W.  Va. 
207,  12  S.  B.  484,  and  Baxter  v.  Wade,  39  W, 
Va.  281,  19  S.  B.  404,  hold  such  a  defect  suffi- 
cient to  prevent  a  deed  under  the  sale;  and 
Phillips  V.  Mlnear,  40  W.  Va.  58,  20  S.  B.  924, 
goes  further,  and  holds  that  such  defect  will 
not  merely  prevent  the  execution  of  a  deed 
under  the  sale,  but  will  avoid  a  deed.  I 
have  said  that,  if  such  defect  actually  existed, 
It  would,  under  the  case  of  Phillips  v.  Minear, 
overthrow  the  deed;  but  that  defect  does  not 
in  truth  exist  in  the  original  affidavit,  for  the 
copies  of  the  sale  list  and  affidavit,  certified 
by  the  auditor,  show  no  such  defect  Which 
shall  we  accept  as  the  superior  evidence  upon 
the  fact?  Our  statute.  In  the  same  section, 
makes  the  copy  of  the  record,  from  both  the 
clerk's  office  and  the  auditor's  office,  evidence 
of  the  original,  giving  neither  superior  weight; 
but  the  original  sale  Ust  is  in  the  auditor's 
office,  and,  as.  the  auditor's  copy  shows  the 
affidavit  to  be  correct,  we  would  say  natu- 
rally that  It  was  evidence  of  the  fact,  and 
likely  the  stronger  evidence,  because  it  shows 
that  the  sheriff  conformed  to  law,  instead  of 
departing  from  it.  The  clerk  must  have 
made  a  mistake  In  copying  the  original;  and 
be  who  asserts  the  defect,  in  view  of  these 
two  conflicting  documents,  should  furnish 
conclusive  evidence  of  the  defect;  but,  ^ough 
the  auditor's  record  shows  a  proper  affidavit, 
the  plaintiff  has  given  no  evidence  to  meet 
Its  showing.  Therefore  I  repeat  that  such 
defect  in  the  original  affidavit  does  not  exist 
But  that  does  not  yet  end  our  trouble  utithout 
further  showing.  That  trouble  consists  in 
the  fact  that  that  affidavit,  as  it  appears  on 
the  face  of  the  proceedings  of  sale  In  the 
county  clerk's  office,  shows  such  defect;  and 
the  statute  and  our  decisions  contemplate  that 
defects  appearing  on  the  record  in  that  <^ce 
may  defeat  a  tax  sale.  This  brings  us  to  the 
question  whether  that  defect,  appearing  In 
the  clerk's  office,  will  overthrow  this  deed. 
Now  observe  that  decisions  above  cited  show 
that  such  defect,  if  existent,  would  prevent  a 
deed;  and  Phillips  v.  Mlnear  goes  a  step  fur- 
ther, and  holds  that  It  would  overthrow  a 
deed.  But  what  if  it  does  not  exist  in  fact, 
but  appears  to  exist  from  the  record  In  the 
clerk's  office?  That  case  so  holds,  because, 
where  an  affidavit  does  show  such  defect,  the 
sale  is  bad,  because  contrary  to  section  9,  pro- 
hibiting purchases  by  sheriffs  and  others; 
and  that  the  omission  of  the  affidavit  to  nega- 
tive all  Interest  of  the  sheriff  In  the  sales 
furnishes,  by  ImplIcatloD,  evidence  that  he 
had  such  Interest,  and  nullifies  the  sale  under 
section  9;  and  that  the  curative  provisions 
of  section  25  do  not  apply  to  a  sale  that  is 
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Juul  under  aectlon  9.  But  observe,  that  Is 
wbere  the  affldaylt  does  contain  that  defect 
Bnt,  where  It  does  not  exist,  what  then,  I  re- 
peat, Is  the  effect  of  the  fact  that  the  county 
clerk's  record  shows  such  defect?  To  repeat, 
It  Is  plain,  then,  that  we  are  brought  to  l^e 
question  of  the  effect  of  that  record  showing 
such  defect  Is  its  antidote  to  be  found  In 
section  25?  Is  it  cured  by  its  proYlsions?  I 
ief er  here  to  that  admirable  collection  of  the 
statutes  and  many  decisions  upon  the  subject 
of  ministerial  tax  sales,  dating  from  1781, 
and  running  down  to  the  present,  made  by 
Judge  Holt  in  Hays  t.  Heatherly,  36  W.  Va. 
618,  15  &  B.  223,  where  it  will  be  seen,  as 
also  by  numerous  other  cases,  that  it  has  been 
the  earnest  and  persistent  ^ort  of  the  legis- 
lature, in  Tarlous  acts  since  1814,  to  make 
tax  sales  confer  upon  the  purchaser,  not  a 
mytii  or  shadow,  but  a  good  and  valid  title. 
The  state  has  adopted  the  sale  of  lands  de- 
linquent for  taxes  as  a  means  of  obtaining 
her  revenue;  and  it  is  to  her  interest  as  well 
ts  but  Justice  to  the  purchaser,  whose  money 
pays  the  taxes  of  the  delinquent  taxpayer, 
that  hex  sale  should  confer  a  reliable  title.  If 
tax  sales  are  like  dead  sea  apples,  turning  to 
bitter  ashes  on  the  lips,  not  only  conferring 
no  title  upon  the  purchaser,  but  Involving  him 
in  costly  litigation  and  disaster,  then  that 
process  of  the  state  to  collect  her  revenue 
becomes  useless  and  abortive  to  her,  and  a 
fraud  upon  the  purchaser.  Under  the  influ- 
ence of  prior  decisions  as  they  are  construed, 
it  has  come  to  be  the  popular  understanding 
that  these  land  sales,  which  we  witness  in 
every  county  biennial^,  are  mere  shams,  and 
that  no  man  can  acquire  a  good  title  under 
them.  I  think  these  decisions  are  to  some 
extent  misconstrued,  but  it  is  useless  to  show 
wherein.  I  mention  them  to  say  that  it  be- 
comes the  bounden  duty  of  this  court  to  open 
its  eyes  to  these  numerous  acts,  made  with 
plain  design  and  purpose  to  render  these  tax 
sales  efficient  to  collect  delinquent  taxes,  and 
to  confer  upon  the  purchaser  a  substance, 
and  not  a  shadow. 

I  ask,  again,  does  section  26  cure  the  said 
defect?  As  it  Is  now  found  In  the  Code  of 
1891,  it  is  a  strong  and  comprehensive  cura- 
tive statute.  It  provides  that,  when  the  pur- 
chaser has  obtained  and  recorded  his  deed, 
the  estate  of  the  former  owner  shall  vest  in 
the  purchaser,  "notwithstanding  any  irregru- 
larlty  in  the  proceedings  under  which  the 
same  was  sold,  not  herein  provided  for,  un- 
less such  irregularity  appears  on  the  face  of 
such  proceedings  of  record  in  the  office  of 
the  clerk  of  the  county,  court,  and  be  such 
as  materially  to  prejudice  and  mislead  the 
owner  of  the  real  estate  so  sold  as  to  what 
portion  of  his  real  estate  was  so  sold,  and 
when  and  for  what  year  or  years  it  was  sold, 
or  the  name  of  the  purchaser  thereof;  and 
not  then  unless  it  be  clearly  proven  to  the 
court  or  Jury  trying  the  case  that  but  for 
such  irregularity,  the  former  owner  of  such 
real  estate  would  have  redeemed  the  same 


under  the  proYislona  of  this  chapter.**  That 
clause  tells  us  that  there  are  some  irr^ularl- 
tles  specifically  provided  for 'In  the  section, 
and,  as  to  others,  defines  what  manner  of  de- 
fect It  must  be  to  affect  the  sale;  and,  when 
we  look  for  those  irregularities  thus  speclfie- 
ally  provided  for,  we  find  that  among  them 
is  the  irregularity  Involved  in  this  case,  as 
the  section  provides  that  '*no  irregularity, 
error,  or  mistake  in  the  delinquent  list  or  In 
the  return  thereof,  or  in  the  affidavit  thereto, 
or  in  the  list  of  sales  filed  with  the  clerk  of 
the  county  court  or  In  the  recordation  of 
such  list  or  affidavit*'  shall  prejudice  the 
sale.  Now,  the  defect  in  the  affidavit  In  this 
case  is  covered  by  that  clause  In  Its  very  let- 
ter. Nothing  could  be  plainer.  It  seems  to 
me.  It  is  simply  a  question,  not  of  construc- 
tion, but  of  obedience  to  the  statute.  Can  we 
say,  as  some  of  our  former  decisions  speak 
of  irregularities,  that  this  defect  is  not  an  ir- 
regularity? It  is  nothing  else.  It  is  an  affi- 
davit attempted,  but  erroneous  or  defective. 
It  has  been  said  that  all  those  things  which 
the  statute  requires  to  be  done  are  essentials, 
and  not  mere  irregularities,  and  that  the 
statute  Intends  to  cure  mere  irregularities; 
but  I  would  say  that  an  Irregularity  Is  the 
erroneous  doing  of  something  required  by 
the  statute,  for  surely  those  things  that  are 
required  by  the  statute  are  necessary,  and 
things  not  required  by  it  need  not  be  done; 
and  hence,  when  the  statute  cures  what  is 
called  an  •Irregularity,"  it  must  refer  to 
something  which,  under  the  statute,  ought 
to  have  been,  but  was  not  done.  It  cannot 
possibly  refer  to  something  that  the  statute 
did  not  require  to  be  done.  Hence  "irregu- 
larity, error,  or  mistake*'  mean  something 
omitted  or  mlsdone  required  by  the  statute, 
making  the  act  one  badly  done.  Note  that 
the  statute  uses  all  three  words  in  its  strug- 
gle to  cure  these  defects.  It  seems  to  me 
that  such  a  defect  as  this  would  be  cured  by 
the  statute  but  for  our  decision  in  Phillips 
V.  Minear,  supra;  but  that  case  held  that  the 
omission  in  the  affidavit  was  proof  of  inter- 
est in  the  sheriff,. and  only  for  that  reason 
nullified  the  deed;  but  here  there  is  in  fact 
no  such  omission,  and  therefore  no  evidence 
that  the  sale  is  invalidated  by  section  9,  on 
which  that  decision  was  based.  Hence  that 
case  does  not  bind  us  in  this  case.  It  can- 
not be  that  this  county  court  record  can  have- 
the  effect  of  showing  what  is  not  a  fact  and 
overthrowing  the  tax  sale.  That  case  is  the 
only  one  that  I  know  of  which  goes  to  the 
length  of  defeating  a  deed  for  this  defect 
The  other  cases,  of  Hays  v.  Heatherly  and 
Jackson  v.  Kittle  and  Baxter  v.  Wade,  only 
hold  that  the  defect  would  prevent  the  exe- 
cution of  a  deed:  and  Judge  Lucas,  in  the 
Jackson-Kittle  Case,  confines  the  effect  of 
such  a  defect  to  that  limit  and  indicates  thaf 
it  could  not  invalidate  a  sale  perfected  by  a 
deed.  He  seemed  to  recognize  the  force  of 
the  said  curative  statute,  applied  to  a  sale 
consummated  by  a  deed,  saying  that  the  leg 
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idature  Intended  only  to  apply  the  statnte 
to  such  consummated  lalet.  Oertaln  defects 
would,  at  common  law,  avoid  tbe  sale  and 
any  deed  under  it.  Oar  statute  renders  some 
of  these  harmless,  but  not  until  after  the 
deed  Is  made.  It  steps  In  only  then.  It  so 
says  In  words.  Thus,  \t  leaves  them  until  a 
deed  Is  made  as  at  common  law,  and  thus 
the  cases  of  Hays  v.  Heatherly,  Jackson  v. 
Kittle,  and  Baxter  V.  Wade  are  right;  but  I 
do  not  now  see  how  Phillips  v.  Mlnear  can 
be  upheld  if  we  give  any  effect  to  the  cura- 
tive clauses  of  section  25.  That  case  held 
such  defect  in  the  affidavit  to  nullify  the 
deed,  not  merely  because  it  was  a  defect  on 
the  face  of  the  record,  for,  if  such,  surely 
the  cure  of  the  statute  would  reach  it,  but 
as  proving  that  the  sheriff  had  actual  inters 
est  in  the  sale,  and  made  it  void,  under  the 
prohibition  of  section  9;  but  I  do  not  see  the 
distinction.  I  do  not  now  see  why  it  is  not  an 
irregularity  purged  away  by  the  statute.  I 
therefore  say  that  the  clause  expressly  cur- 
ing irregularity,  error,  or  mistake  in  the  sale 
list  and  affidavit,  and  its  recordation,  would 
obviate  the  objection  to  the  sale  in  this  case, 
based  on  defect  in  the  affidavit  or  its  mls- 
recordation.  Hence,  strictiy,  I  need  not  re- 
fer to  the  other  curative  clauses  of  the  stat- 
ute above  quoted;  but,  if  we  treat  this  defect 
as  one  fftlling  under  it,  it  would  be  cured, 
because  that  says  that  no  irregularity  shall 
affect  the  sale  unless  it  **be  such  as  material- 
ly to  pre>judice  and  mislead  the  owner";  not 
generally,  but  only  "as  to  what  portion  of 
his  real  estate  was  so  sold,  and  when  and 
for  what  years  it  was  sold,  or  the  name  of 
the  purchaser."  The  irregularity  must  mis- 
lead in  those  respects  to  hurt  the  sale.  Now, 
I  assert  that  the  irregularity  in  question,  the 
omission  of  the  sheriff  to  negative  his  inter- 
est in  the  purchase,  could  not  mislead  the 
owner  as  to  what  portion  of  his  real  estate 
was  sold,  or  when  sold,  or  for  what  year,  or 
the  name  of  the  purchaser.  Hence  the  irreg- 
ularity, not  being  such  as  to  affect  the  sale 
under  the  statute,  is  Immaterial. 

The  attorney  for  the  tax  purchaser  makes 
an  able  argument  against  the  line  of  deci- 
sions in  this  court  construing  statute  re- 
quirements as  to  ^sales  and  curative  provi- 
sions in  them,  contending  that  they  do  not 
carry  out  the  design  of  the  legislature  in  its 
legislation  for  many  years  past  intended  to 
sustain  tax  sales;  and  he  particularly  refers 
to  McOalllster  v.  Oottrille,  24  W.  Va.  178, 
and  other  cases  relating  to  the  omission  of 
the  sheriff  to  file  his  report  of  sales  within 
the  time  fixed  by  law,  and  he  asks  us  to  re- 
view those  cases,  saying  that  the  consensus 
of  the  bar  opinion  is  that  they  do  not  truly 
refiect  the  law.  That  may  be  so,  but  there 
are,  at  least,  three  decisions  holding  that 
that  particular  defect  would  overthrow  a 
tax  sale.  As  those  decisions  establish  a  rule 
of  property,  they  would  likely  be  intrenched 
and  protected  behind  the  rule  of  stare  de- 
cisis, as  expounded  in  Simpklns  v.  White,  43 


W.  Ytt.  — ,  27  a  E.  861,  and  CSarke  v.  lAg- 
gins,  27  W.  Va.  663;  but  a  review  of  those 
cases  is  unnecessary,  because  it  Is  not  claim- 
ed that  that  defect  exists  te  this  case,  and,  if 
it  were  claimed,  it  would  not  be  tenable,  as 
the  papers  show  that  the  day  of  sale  was 
December  U,  1893,  aad  the  report  was  re- 
turned to  the  derk*s  office  on  the  16th  day 
of  December;  and  it  is  certified  that  the 
derk  copied  it  in  a  well-bound  book  kept 
for  the  purpose,  as  required  by  statute,  and, 
of  course,  that  is  itself  a  sufficient  noting  of 
the  return  of  the  list  under  the  said  deci- 
sion. It  Is  unnecessary  to  say  whether  the 
omission  to  note  In  clerk's  office  the  return 
of  such  sale  list  within  the  time  prescribed 
would  now  affect  the  sale.  Since  those  de- 
cisions, namely,  in  1882,  the  legislature  has 
re-enacted  chapter  81,  and  made  some  im- 
portant changes  in  its  curative  provisions. 
That  chapter,  as  found  in  Acts  of  1872-78,  c. 
117,  provides  that  no  irregularity  should 
operate  against  the  validity  of  the  sale,  un- 
less it  be  such  as  materially  to  prejudice 
the  rights  of  the  owner;  while  under  Act 
1882,  c.  130,  the  irregularity  must  be  such 
as  materially  to  prejudice  and  mislead  the 
owner  ''as  to  what  portion  of  his  real  estate 
was  so  sold,  and  when  and  for  what  years 
it  was  sold,  or  the  name  of  the  purchaser 
thereof."  That  act  of  1882  for  the  first  time 
added  to  the  word  ••prejudice"  the  word 
"mislead,"  and  limited  the  effect  of  the  ir- 
regularity by  saying  that  it  must  prejudice 
and  mislead  the  owner  in  certain  particular 
respects  to  have  any  effect  agklnst  the  sale. 
It  might  be  a  question  whether  the  omission 
to  return  the  sale  list  within  the  specified 
time  would  mislead  in  those  respects.  And 
then  said  act  of  1882  added  what  was  not  In 
the  former  act,  that  "no  irregularity,  error, 
or  mistake  in  the  delinquent  list  or  the  re- 
turn thereof,  or  In  the  affidavit  thereto,  or 
in  the  list  of  sales  filed  with  the  derk  of  the 
county  court,  or  in  the  affida^t  thereto,  or 
in  the  recordation  of  such  list  or  affidavit," 
shall  prejudice  the  sale.  The  amendment  of 
1882  evinces  a  purpose  in  the  legislature,  act- 
ing with  the  prior  decisions  before  it,  to  fur- 
ther cure  defects  in  tax  sales,  and  strength* 
en  tax  titles.  And  see  the  closing  clause  of 
section  25,  first  enacted  in  1682,  when  the 
legislature,  with  former  decisions  of  this 
court  invalidating  tax  sales  before.it,  sought 
to  close  the  door  against  many  defects 
which,  under  such  decisions,  would  defeat 
tax  deeds.  It  reads  as  follows:  "But  no 
sale  or  deed  of  any  such  real  estate  under 
the  provisions  of  this  chapter  shall  be  set 
aside,  or  in  any  manner  affected  by  reason 
of  the  failure  of  any  officer  mentioned  in  this 
chapter  to  do  or  perform  any  act  or  duty 
herein  required  to  be  done  or  performed  by 
him  after  such  sale  is  made,  or  by  the  illegal 
or  defective  performance,  or  attempt  at  the 
performance,  of  any  such  act  or  duty  after 
such  sale,"  etc.  In  saying  that  **no  sale  or 
deed"   should   be  affected   by   the  defects 
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wbleh  It  wpwMeBf  it  would  seem  to  cure  de- 
fective sales  botb  before  and  after  deed. 
Judge  Lucas,  in  JadLSon  y.  Kittle,  34  W.  Ya. 
216,  12  S.'E.  484^  saw  trouble  from  it  in  bis 
way  in  deciding  tbat  case  as  be  did,  but 
concluded  tbat  it  was  not  intended  to  oper- 
ate in  bealing  defects  until  after  deed  made 
under  tbe  sale.  I,  too,  incline  to  tbat  view. 
Tbe  section,  as  re-enacted  in  1882,  opens  by 
declaring  tbat,  after  deed  made,  tbe  pur- 
cbaser  sbould  be  vested  witb  certain  estate, 
notwitbstanding  certain  irregularities,  and, 
furtber  on,  says  tbat  no  irregularity,  error, 
or  mistake  in  delinquent  list,  etc.,  "sball, 
after  deed  made,  invalidate  or  affect  tbe 
sale  or  deed";  and  it  is  not  likely  tbat  tbe 
last  clause  of  tbe  section  was  intended  to 
go  any  furtber  tban  to  cure  after  deed.  We 
would  bardly  say  tbat,  baving  declared  tbat 
certain  defects  sbould  not  affect  tbe  sale 
after  deed  made,  tbe  draftsman  would  sud- 
denly conclude  to  declare  tbat  tbe  same,  or 
some  of  tbe  same,  defects  be  bad  already 
provided  for,  and  limited  in  effect,  should 
have  a  further  and  different  effect  If  he 
did,  be  would  have  redrafted  tbe  whole  sec- 
tion, and  not  have  left  in  his  draft  the 
prior  language  giving  cure  to  those  defects 
only  after  deed.  We  must  not  assume  this 
inconsistency,  though  the  closing  clause  is 
later  in  position  in  the  section.  We  must 
take  all  the  provisions  together,  and,  when 
we  do,  I  think  the  Intent  was  to  say  tbat 
after  a  landowner  had  let  these  defects 
stand,  and  not  availed  himself  of  them  be- 
fore deed  made,  and  thus  waived  them,  and 
allowed  the  purchaser  to  carry  the  sale  in- 
to deed,  he  should  not  thereafter  make  use 
of  them  to  avoid  the  deed.  The  word  "sale" 
as  well  as  "deed"  is  in  that  closing  clause, 
it  is  true;  but  so  it  is  in  prior  clauses.  It 
was  only  used  out  of  abundant  caution  to 
confirm  both  sale  and  deed  standing  on  it, 
though  tbe  word  "sale"  was  unnecessary,  as, 
if  the  deed  stand,  so  would  the  sale.  As  in 
this  case  tbe  deed  had  been  made,  it  is  not 
necessary  to  say  finally  whether  this  closing 
clause  could  prevent  a  former  owner  i^rom 
availing  himself  of  tbe  irregularities  which 
It  specifies;  but  it  does  come  In  to  confirm 
this  deed  against  the  irregularities  urged 
against  it,  and  sheds  light  on  the  Intent  of 
tbe  prior  provisions  of  the  section  above  dis- 
cussed. How  can— why  sbould— tbe  courts 
frustrate  the  plain  intent  of  tbe  legislature 
to  make  tax  sales  consummated  by  deed, 
after  tbe  last  day  of  long  indulgence  to  tbe 
delinquent  landowner  has  gone  by,  confer 
some  benefit  on  the  landowner?  It  is  true 
that  it  seems  hard  that  a  landowner  should 
lose  bis  estate  for  a  pittance;  but  he  has 
failed  in  public  duty,  and  remains  delinquent 
after  long  indulgence,  and  the  purchaser  is 
innocent,  and  bis  rights  should  be  reason- 
ably respected.  The  legislature  has  prefer- 
red him,  so  far  as  those  defects  are  con- 
cerned. 
Tbe  objection  tbat  tbe  sale  list  in  the  col- 


umn giving  quantity  sold  gives  the  figares 
"100,"  not  saying  whether  poles  or  acres*  Is 
an  untenable  objection.  Tbe  tract  was  as- 
sessed in  acres,  and  tbe  part  of  it  sold  would 
be  taken  to  be  acres. 

Another  objection  is  tbat  tbe  plat  ajid  de- 
scription of  the  part  of  tbe  554  acres  of  land 
tbat  was  sold  do  not  show  from  what  part 
of  the  tract  tbe  quantity  sold  was  taken, 
nor  the  length  and  breadth  thereof,  nor 
whether  any  improved  lands  were  taken  in 
tbe  100  acres  sold,  and  do  not  show  whether 
all  of  tbe  100  acres  was  taken  from  tbe 
tract  of  504  acres,  or  whether  any  of  it  waa 
taken  from  tbe  50  acres.  Surely,  there  can 
be  nothing  in  that  objection.  It  will  not  be 
assumed  until  it  is  proven  to  tbe  reverse  tbat 
tbe  surveyor  included  improved  lands  against 
tbe  direction  of  the  statute,  or  made  it  of 
Improper  dimensions.  As  we  have  shown 
tbat  tbe  two  tracts  could  be  assessed  as  a 
unit,  it  surely  would  not  be  necessary  for  the 
surveyor  to  specify  out  of  which  tract  the 
100  acres  was  taken,  or  out  of  what  particu- 
lar portion  of  the  whole  tract  the  part  sold 
was  taken.  The  plat  and  description  give 
bounds  and  certainty  as  to  tbe  part  sold, 
and,  as  the  statute  cures  even  an  unauthor- 
ized assessment  of  two  tracts  as  one,  no  error 
could  be  predicated  on  the  failure  of  tbe 
.  surveyor  to  show  how  much  of  the  100  acres 
sold  came  out  of  the  different  tracts.  And. 
moreover,  tbe  statute  cures  this  plat  ob- 
jection by  saying  no  error  in  plat  descrip- 
tions or  reports  by  the  surveyor  shall  affect 
the  deed  or  sale.  I  see  no  defect  or  irregu- 
larity in  tbe  proceeding  to  overthrow  the 
tax  deed.  This  decree  not  only  nullifies  the 
tax  deed,  but  the  conveyance  from  the  tax 
purchaser  to  a  third  party.  There  is  Juris- 
diction in  equity  to  annul  a  tax  deed,  but 
is  it  right  for  a  court  of  equity  not  only  to 
do  that,  but  devest  a  third  party  of  bis 
legal  title  to  land,  and  thus  deprive  him  of 
a  Jury  trial?  Is  not  the  Jurisdiction  in  equity 
limited  to  the  nullifications  of  only  tbe  tax 
deed?  I  doubt  whether  you  can  in  equity 
thus  take  away  from  a  third  party  his  title. 
Dissenting  opinion  in  Davis  v.  Settle*  43  W. 
Va,  — ,  28  S.  E.  557;  Clayton  v.  Barr,  34  W. 
Va,  295,  12  8.  E.  704.  However,  I  see  It 
was  done  in  tbe  case  of  Simpklns  t.  Edmis- 
ton.  Suppose  the  third  party  had  other  de- 
fense,—the  statute  of  limitations,  or  what 
not; .  if  you  exercise  Jurisdiction  over  him  in 
equity,  you  deprive  him  of  Jury  trial  upon 
bis  defense. 

Again,  this  suit  was  brought  without  pay- 
ment or  tender  of  what  the  purchaser  paid, 
and  the  decree  unconditionally  annuls  the 
tax  deed  without  making  any  provision  for 
payment  thereof.  Section  25  says  tbat  no 
deed  under  a  tax  sale  shall  be  set  aside  for 
defects  of  record  until  tender  or  payment  of 
what  the  purchaser  paid,  etc.  I  consider  tbe 
decree  erroneous  on  this  ground.  Tbe  sale 
was  not  an  utter  void  or  nullity,  conferring 
no  right  on  tbe  purchaser  to  receive  back  bis 
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money.  It  1b  for  mere  Irregularities  In  fail- 
ing to  do  certain  things  directed  to  be  done 
by  the  statute  that  the  plaintiff  seeka  to  an- 
nul the  deed,— missteps  under  the  statute; 
and  it  says  that  not  even  for  those  irregu- 
larities apparent  of  record,  as  they  must  be, 
not  cured  by  the  statute,  shall  a  deed  be 
set  aside,  until  such  tender  or  payment  be 
made,  no  matter  how  bad  the  defect  There 
ijf  no  void  sale  under  this  clause;  that  is, 
to  as  to  exempt  the  owner  from  such  pay- 
ment it  he  comes  into  equity  to  have  relief 
by  the  cancellation  of  the  deed.  If  he  asks 
equity,  he  must  do  it  under  that  clause. 

The  point  Is  utterly  untenable  that  the  re- 
port of  sales  does  not  show  that  the  sale 
was  at  the  front  door  of  the  court  house, 
and  between  certain  hours.  The  statute 
does  direct  the  sheriff  as  to  this,  but  nowhere 
says  he  shall  incorporate  it  in  his  report 
The  form  of  list  of  sales  is  given  by  the 
statute,  and  contains  no  such  matter.  Re- 
versed, and  bill  dismissed. 

(43  W.  Va.  gl9) 

WHITE  V.  EMBLEM  et  aL 

(Supreme  Court  of  Appeals  of  West  Yiiginia. 
Nov.  17,  1897.) 

JUSTICBS  OF  THB   FbACB— DbTINUB— VeRDIOT  AHD 
JUDOM  BNT— V  ALUB-^PlB  A  DIKO. 

1.  A  verdict  in  an  action  for  the  recovery  of 
personal  property  before  a  Justice  or  on  its  ap- 
peal must  find  the  value  of  the  property,  and  of 
each  article  sued  for,  as  in  the  action  of  deti- 
nue, and  the  judgment  must  do  so. 

2.  A  judgment  in  an  action  for  the  recovery 
of  personal  property  before  a  justice,  or  on  its 
appeal,  or  in  the  formal  action  of  detinue,  which 
is  only  for  the  sum  found  by  the  verdict  as  the 
value  of  the  property^  is  erroneous.  It  should 
be  for  the  property,  if  to  be  had,  and,  if  not, 
then  its  value. 

3.  It  is  not  reversible  error  that  there  was 
no  plea  or  issue  in  an  action  before  a  justice, 
either  in  the  justice's  court  or  on  appeal,  where 
there  was  a  full  trial  as  if  on  plea  and  issue. 

(Syllabus  by  the  Oonrt) 

Error  to  circuit  court,  Ohio  county;  John 
A.  dampbell.  Judge. 

Action  by  David  White  against  James  and 
W.  T.  Emblem.  Plaintiff  had  Judgment  De- 
fendants bring  error.    Reversed. 

B.  B.  Dovener,  for  plaintiffs  in  error.  John 
A.  Howard,  for  defendant  in  error. 

BRANNON,  J.  Action  before  a  Justice  for 
recovery  of  personal  property,  and  appeal  to 
circuit  court,  and  Judgment  for  plaintiff.  It 
appears  that  there  was  no  plea  forming  an  is- 
sue in  this  case  In  either  the  Justice's  or  cir- 
cuit court,  and  Judge  ENGLISH  Insists  upon 
the  reversal  of  the  Judgment  for  that  cause, 
but  the  other  Judges  do  not  agree  to  do  so. 
In  Slmpkins  v.  White,  43  W.  Va.  — ,  27  S.  B. 
861,  I  gave  my  reasons  for  refusing  to  re- 
verse the  judgment  in  an  action  of  unlawful 
entry  before  a  justice  for  want  of  issue.  I 
would  apply  the  same  doctrine  to  any  action 
before  a  Justice.  A  formal  action  of  ddtinue 
asserts  that  defendant  unlawfully  detains  the 
property,  and  the  general  issue  is  non  det- 


inet,  denying  the  unlawful  detention.  In 
formal  common-law  actions  there  are  forma, 
pleas  and  formal  Issues,  and  the  Jury  is 
sworn  to  try  the  issue  or  issues;  bat  there 
are  no  formal  pleadings  or  issues  in  actions 
before  Justices,  or  on  their  appeal  to  the  cir- 
cuit court  The  Code,  in  chapter  60,  f  49, 
abolishes,  as  to  Justices*  courts,  the  forms  of 
action  used  hi  courts  of  record,  and,  of  course, 
abolishes  formal  pleadings  applicable  there- 
to. If  the  defendants  in  this  case  had  plead- 
ed, they  would  simply  have  denied  the  alle- 
gation of  unlawful  detention  of  the  property. 
By  making  defense  they  did  this  Just  as  clear- 
ly as  If  they  had  filed  a  plea  denyhig  it,  or 
pleaded  non  detinet  The  Jury  was  sworn  to 
try  "all  matters  in  difference  between  the  par- 
ties," thus  covering  all  points  of  issue  or  con- 
troversy. It  would  seem  to  be  over-nice  to 
reverse  this  Judgment  for  that  cause  when 
we  see  that  a  Jury  trial  was  had.  Just  as  If 
there  had  been  a  formal  plea.  But  a  grave 
error  in  this  case  consists  in  the  facts  (1)  that 
the  verdict  does  not  give  the  value  of  each 
of  the  several  articles  of  property  sued  for,  nor 
does  the  Judgment;  (2)  the  Judgment  Is  one 
for  the  recovery  of  a  sum  of  money  found  by 
the  Jury  as  the  gross  value  of  all  the  property, 
whereas  it  should  have  been  for  the  recovery 
of  the  specific  propenty  if  to  be  had,  and,  if 
not,  th^  for  the  alternative  value  In  money. 
The  verdict  must  find  the  separate  values  of 
the  property,  and  each  article,  if  more  than 
one  is  sued  for.  This  is  old  law.  6  Am.  & 
Eng.  Enc.  Law,  657;  2  Bart.  Law  Prac.  705. 
The  Judgment  must  correspond.  Though  the 
case  be  before  a  Justice,  where  rigid  proceed- 
ing is  not  required,  still  there  must  be  such  a 
verdict  as  will  support  such  a  Judgment  as 
the  law  requires;  especially  might  we  ask  it 
on  the  appeal.  The  plaintiff  has  right  to  the 
particular  property  he  has  sued  for,  if  to  be 
had,  and,  if  not,  then  its  value;  while  the  de- 
fendant has  right  to  surrender  the  property, 
and  not  pay  its  value.  This  Judgment  denies 
the  defendants  this  right,  and  makes  than 
pay  the  money  at  all  hazards.  Therefore  we 
reverse  the  Judgment,  set  aside  the  verdict, 
and  send  the  case  back  to  the  circuit  court  for 
a  new  triaL 

ENGLISH,  P.  I  concur  hi  the  condusion 
reached  in  this  cause  for  the  following  rea- 
sons: This  was  an  action  of  detinue,  brought 
by  David  White,  trustee,  against  James  and 
W.  T.  Emblem,  before  H.  0.  Petermann,  a 
Justice  of  the  peace  of  Ohio  county,  to  recover 
the  possession  of  certain  furniture,  and  $25 
damages  for  the  wrongful  detention  thereof. 
After  hearing  the  testimcmy,  the  said  Justice 
dismissed  the  action  at  the  cost  of  the  plain- 
tiff, and  from  said  Judgment  the  plaintiff  ap- 
pealed to  the  circuit  court  of  said  county. 
On  the  11th  day  of  October,  1896,  the  case  was 
submitted  to  a  jury,  who  found  a  verdict  for 
the  plaintiff,  and  fixed  the  value  of  the  prop- 
erty sued  for  in  the  action  at  $225,  and  also 
further  found  that  thoy  ssseaaed  damages  for 
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the  detentioii  of  the  j^o^erty  without  saying 
what  amount  of  damages  they  assessed, 
whereupon  the  defendants  moved  the  court  to 
set  aside  the  verdict,  and  grant  them  a  new 
trial,  and  further  moved  the  court  in  arrest  of 
Judgment  upon  said  verdict,  which  motion 
was  overruled  by  the  court,  and  Judgment 
was  given  upon  the  verdict  for  the  sum  of 
1225  and  costs,  and  from  this  Judgment  the 
defendants  obtained  this  writ  of  error. 

The  first  error  assigned  and  relied  on  by  the 
plaintiffs  in  error  is  that  '*the  court  erred  in 
refusing  to  aet  aside  ^e  verdict  and  grant  a 
new  trial,  the  verdict  not  being  in  proper 
form,  nor  in  any  sense  legally  drawn,  or 
properly  responsive  to  the  issue."  This  as- 
signment of  error  leads  us  to  examine  the 
record,  and  inquhre  wnat  was  the  Issue  made 
up  between  the  parties  and  tried  by  the  Jury. 
An  examination,  however,  of  the  transcript 
returned  by  the  Justice  by  whom  the  case  was 
tried,  discloses  the  fact  that  no  plea  of  any 
character  was  interposed  by  the  defendants, 
or  either  of  them.  Now,  while  the  provisions 
of  our  Code  with  reference  to  pleadings  be- 
fore a  Justice  are  extremely  liberal,  and  such 
pleadings  are  not  required  to  be  in  any  par- 
ticular form,  they  must  be  such  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended;  and  it  is  further  provided 
that  the  pleadings  may  be  amended  at  any 
time  before  the  trial  or  during  the  trial,  when, 
by  such  amendment,  substantial  Justice  wlU 
be  promoted.  Yet  some  sort  of  plea  must  be 
entered  making,  up  the  issue  between  the  par- 
ties, and,  where  an  appeal  is  taken  to  the 
circuit  court,  the  statute  provides  that  "the 
appeal  may  be  tried  upon  the  pleadings  made 
up  in  the  Justices'  court,  or  the  pleadings 
may  be  amended  befcMre  or  during  the  trial  of 
the  appeal,  when  substantial  Justice  will  be 
promoted  by  the  amendment"  Code,  c  60, 
i  169*  In  this  case,  however,  no  plea  or 
amended  plea  appears  to  have  been  filed  In 
the  circuit  court,  and  as  matter  of  course  no 
issue  was  made  up.  Was  this  error,  and.  If 
BO,  was  it  such  error  as  the  defendants  could 
complain  of?  A  case  slmUar  to  this  was  be- 
fore this  court,  and  is  reported  in  Ruffner  v. 
Hill,  21  W.  Va.  152,  which  was  an  acUon  of 
ejectment,  and  It  was  there  held  that,  '*if  a 
circuit  court  enter  up  a  Judgment  on  the  ver> 
diet  of  a  Jury  bwom  to  try  the  Issue  Joined 
in  any  case,  criminal  or  civil.  Including  an 
action  of  ejectment,  where  no  Issue  had  been 
Joined  or  no  plea  filed  by  the  defendant,  such 
Judgment  would,  for  such  reason,  only  be  re- 
versed by  the  appellate  court."  This  writ  of 
error  w&0  allowed  upon  the  petition  of  the 
defendants,  and  it  was  their  fault  that  the 
plea  was  not  entered.  This  was  an  action  of 
ejectment,  and  the  statute  prescribes  that  the 
defendant  In  that  action  shall  plead  the  gen- 
eral Issue  on^,  which  shall  be  that  the  de- 
fendant is  not  guilty  of  unlawfully  withhold- 
ing the  premises  claimed  by  the  plaintiff  In 
the  declaration.  It  was  claimed  by  counsel 
In  that  case  that  the  Judgment  ought  not  to 


be  reversed,  because  the  Code  provides  that 
"no  other  plea  can  be  filed  in  aa  ejectmoit 
case  except  a  plea  of  not  guilty,  and  there- 
fore it  must  be  conclusively  presumed  that 
the  Jury  was  really  sworn  to  try  the  issue  on 
the  plea  of  not  guilty,  though  no  plea  was 
put  in,  and  that  the  only  issue  that  could  be 
made  up  was  the  one  actually  tried,  and  it 
would  be  too  technical  to  reverse  because  the 
formality  of  entering  the  plea  of  not  guUty 
was  omitted."  Judge  Green,  however,  further 
says:  "These  cases  [referring  to  many  he 
had  cited  from  Virginia  and  West  Virginia] 
abundantly  show  that  the  court  has  not  re- 
versed Judgments  entered  upon  such  verdict, 
because  there  was  any  doubt  aa  to  the  real 
Issue  which  the  Jury  tried,  nor  because  the 
defendant  might  have  made  up  some  other  is- 
sue if  he  had  pleaded.  •  •  •  The  real 
ground  on  which  these  decisions  rest  is  tliat 
by  the  common  law  the  court  has  no  right  to 
make  up  the  issue,  and  Impanel  a  Jury  to  try 
it;  but  the  parties,  by  their  pleading,  must 
first  come  to  an  Issue,  and  then  it  is  tried  by 
a  Jury.  When,  therefore,  the  record  ahows 
that  the  parties,  by  their  pleadings,  have  not 
come  to  any  issue,  but  nevertheless  the  record 
shows  that  the  issue  was  tried,  this  Issue 
must  either  have  been  lllegaUy  made  np  by 
the  court,  or,  by  a  blund^,  it  must  have  been 
assumed  to  have  been  made  up  by  the  parties, 
when  in  fact  it  was  not"  And  in  speaking 
of  the  cases  dted  he  further  says:  "In  some 
of  the  cases  we  have  cited  the  reconi  showed 
distinctly  what  was  the  issue  tried  by  the 
Jury,  and  also  that  the  verdict  was  distinctly 
responsive  to  such  issue,  and  it  was  the  only 
issue  the  parties  in  the  particular  case  could 
have  made  had  they,  by  the  pleadings,  made 
any  issue;  yet  the  Judgments  were  reversed 
because  no  issue,  so  far  as  the  record  showed, 
had  been  formed.  It  has  thus  been  held  as 
absolutely  necessary  in  every  case  that  an  Is- 
sue shall  be  made  up  by  the  pleadings  before 
a  Jury  can  be  impaneled  to  try  the  cause." 
In  the  case  of  Machine  Works  v.  Craig,  18 
W.  Va.  558,  pt  8,  syll.,  it  was  held  that,  '^vhne 
it  does  not  appear  by  the  record  in  an  acti<Mi 
at  law  that  pleas  were  filed  and  issues  Joined, 
the  verdict  of  the  Jury  is  erroneousi  and 
should  be  set  aside.'-  See,  also.  Railroad  Co. 
V.  Christie,  5  W.  Va,  325,  where  it  is  held  that 
"it  Is  error  to  swear  a  Jury  to  try  the  issue 
Joined  when  tnere  Is  no  issue."  To  the  same 
effect,  see  RaUroad  Co.  v.  Gettle,  3  W.  Va. 
377;  also  WUllams  v.  Knights,  7  W.  Va.  355. 
Sir  Matthew  Hale,  followed  by  Mr.  Justice 
Blackstone,  In  defining  an  issue  says: 
"When,  in  the  course  of  pleading,  they  come 
to  a  point  which  is  affirmed  on  one  side  and 
denied  on  the  other,  they  are  then  said  to  be 
at  issue.*'  And  in  3  Bl.  Comm.  313,  it  is  said: 
"An  Issue  is,  when  both  the  parties  Join  upon 
somewhat  that  they  refer  unto  a  trial  to  make 
an  end  of  the  plea."  In  the  case  of  Syndor 
V.  Burke,  4  Rand.  (Va.)  161,  which  was  an 
action  of  detinue,  there  was  no  notice  In  the 
record  of  any  plea  or  issue  Joined,  but  it  was 


W.  Va.) 


MOBSB  T.  BEGTOB. 


763 


stated  that  a  ixxtj  was  sworn  to  try  the  Issue 
joined.  The  jury  rendered  a  verdict  for  a 
portion  of  the  articles  claimed  hy  the  declarap 
tion»  and  the  court  gave  Judgment  accord- 
ingly. Judge  Cabell«  in  deliyering  the  opin- 
ion of  the  court,  says:  ^Although  the  record 
states  that  the  Jury  was  sworn  to  try  the 
Issuki  Joined  between  the  parties,  yet  It  does 
not  show  that  any  plea  was  filed  by  the  de- 
fendant, nor  that  any  issue  was  in  fact  Join- 
ed. The  counsel  for  the  appellee  has  exhib- 
ited the  transcript  of  the  order  of  the  supe- 
rior court  made  at  a  term  subsequent  to  that 
at  which  the  Judgment  was  rendered,  showing 
that  the  court  received  the  evidence  of  the 
clerk  that  a  plea  had  been  regularly  filed, 
and  that  Issue  was  Joined  thereon,  and  di- 
recting the  plea  to  be  entered  nunc  pro  tunc; 
but  we  cannot  regard  this  transcript  as  any 
part  of  the  record.  •  •  •  Without  deciding 
any  of  the  questions  made  in  the  argument,  I 
am  of  the  opinion  to  reverse  the  Judgment 
upon  tt^e  ground  that  no  issue  was  Joined  be- 
tween the  parties."  In  the  case  of  State  v. 
Douglass,  20  W.  Va.  771,  it  appears  that  the 
case  was  tried  when  no  issue  had  been  made 
op,  and,  although  the  case  was  presented  to 
the  Jury  precisely  as  though  the  Issue  had 
been  made  up,  yet  the  attorney  general  con- 
ceded that,  inasmuch  as  it  appeared  from  the 
record  that  no  plea  was  entered  by  the  pris- 
oner, the  Judgment  of  the  court  b^w  should 
be  reversed;  and  the  court  held  that  this  was 
a  fatal  error,  and  that  the  court  could  not, 
on  such  a  verdict,  render  any  Judgment,  and 
proceeded  to  set  aside  the  verdict,  reverse 
the  Judgment,  and  remand  the  case.  So, 
also,  in  the  case  of  Brown  v.  Cunningham,  23 
W.  Ya.  109,  it  was  held  that  "a  Judgment 
based  on  a  verdict  in  an  action  of  ejectment 
or  In  any  other  action,  civfl  or  criminal,  wfll 
be  reversed  by  the  appiellate  court  if  the  ree- 
ord  shows  there  was  no  issue  made  up  be- 
tween the  plaintiff  and  defendant  by  the 
pleadings  in  the  case."  Again,  in  the  case  of 
State  V.  Brookover,  42  W.  Va.  202,  26  S.  B. 
174,  this  court  held  that  *nt  was  error  in  the 
circuit  court  to  hear  and  finally  determine  a 
controverted  case,  in  the  absence  of  express 
agreement  to  the  contrary,  without  proper 
pleas  filed  and  issues  Joined  thcieon."  It  is 
true,  this  case  originated  before  a  Justice  of 
the  p&BiC%  and  was  tried  before  the  Justice 
without  any  pleading,  oral  or  written,  so  far 
as  the  transcript  shows,  and  was  brought  by 
appeal  to  the  circuit  court,  and  there  tried 
without  any  pleas  or  issue.  Now,  while  it  is 
understood  that  the  practice  before  Justices 
Is,  to  some  extent,  a  liberal  one,  yet  the  stat- 
nte  provides  (section  50,  c  00,  Code)  that  the 
pleadings  may  be  oral  or  in  writing*  If  oral, 
the  substance  of  them  shall  be  entered  by  the 
justice  in  his  dodcet;  if  in  writing,  they  shall 
be  filed  by  him,  and  a  reference  to  them  be 
made  in  the  docket  Such  pleadings  are  not 
required  to  be  in  any  particular  form,  but  must 
be  such  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended.  In 
section  169  of  same  chapter  It  is  provided  that 


the  appeal  may  be  tried  upon  the  pleadings 
made  up  in  the  Justice's  court;  or  the  plead- 
ings may  be  amended  before  or  during  the 
trial  of  the  appeal,  when  substantial  Justice 
will  be  promoted  by  the  amendment  All 
lawful  evidence  produced  in  relation  to  the 
matter  in  difTerence  between  the  parties  shall 
be  heard,  whether  such  evidence  was  pro- 
duced before  the  Justice  or  not  and  the  cause 
shall  be  determined  without  reference  to  the 
Judgment  of  the  Justice  on  the  principles  of 
law  and  equity.  Section  60  provides  that 
'*the  following  rules  of  proceeding  shall  be 
observed  hi  Justices'  courts:  The  pleadings 
in  these  cotirts  are  first,  the  complaint  by  the 
plaintiff;  second,  the  answer  by  the  defend- 
ant" So  it  appears  the  law  requires  some 
pleading  before  the  Justice,  either  oral  or 
written,  and  the  docket  of  the  Justice  must 
show  what  the  pleadings  were,  otherwise  they 
cannot  be  amended  in  the  circuit  court  Nei- 
ther can  the  case  be  tried  upon  the  same 
pleadings  unless  it  appears  what  they  were; 
but  in  the  case  under  consideration  there  was 
no  pleading  and  no  issue,  either  before  the 
Justice  or  in  the  circuit  court  The  statute 
does  not  prescribe  what  plea  shall  be  inter- 
posed in  the  action  of  detinue,,  and  we  cannot 
presume  that  any  plea  was  filed  or  issue  Join- 
ed when  the  transcript  of  the  Justice  and  the 
record  of  the  court  are  both  silent  in  regard 
thereto.  I  am  aware  that  this  court  held  in 
the  case  of  Simpkins  v.  White  (decided  March 
17,  1807,  and  not  yet  ofiicially  reported)  27  S. 
B.  861,  that:  *'In  unlawful  detainer  before 
a  Justice  or  on  Its  appeal  a  verdict  on  full 
trial  on  the  merits  will  not  be  set  aside  be- 
cause there  was  no  plea  and  issue.  The  stat- 
ute puts  in  the  plea  of  not  guilty.'^  And, 
while  that  ruling  may  be  correct,  I  am  con- 
strained to  say  it  does  not  accord  with  much 
respectable  auth<Mity  in  this  and  the  old  state, 
and  it  differs  from  the  case  under  eonsidera- 
Hon  In  this:  that  the  statute  puts  in  no  plea 
in  an  action  of  detinue,  although  it  does  in 
an  action  of  ejectment,  which  was  the  case 
of  Ruffner  v.  Hill,  supra;  and  my  conclusion 
is  from  the  authorities  above  quoted,  and  oth- 
ers I  have  been  aUe  to  examine,  that  in  an 
action  of  detinue  originating  before  a  Justice, 
and  appealed  to  the  circuit  court  where  there 
Is  no  plea  or  issue  made  up  either  before  the 
Justice  or  court  no  Judgment  can  be  rendered 
npon  the  verdict  obtained  in  the  circuit  court 
Having  arrived  at  this  conclusion,  I  deem  it 
unnecessary  to  consider  the  case  upon  its  mer- 
its. The  Judgment  complained  of  must  be 
reversedt  and  a  new  trial  awarded. 


(44  W.  Va.  202) 
MORSE  V.  RECTOR  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  4.  1897.) 

Appeal— Rbmandino  Case  por  Flbadinos— Jtrs- 
TicB*8  Court  Practice. 

1.  In  an  action  before  a  justice  of  the  peace, 
where  there  is  no  complaint  filed  by  the  plain- 
tiff,  and  no  answer  or  plea  filed  by  the  defend- 
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ant,  M  required  by  section  00  of  chapter  50  of 
the  Code,  and  it  does  not  appear  what  eri- 
dence  was  offered  before  the  Justice,  if  the  Jus- 
tice proceeds  to  render  Judgment  against  the 
defendant,  who  talses  an  appeal  therefrom  to 
the  circuit  court,  and  no  plea  is  entered  in  that 
court  by  the  defendant,  nor  does  it  appear  what 
eyidence  was  before  the  court,  if  the  circuit 
court  renders  judgment  against  the  defendant, 
and  he  objects  and  excepts,  and  makes  the  tran- 
script of  the  justice's  proceedings  a  part  of  the 
record,  this  court,  upon  writ  of  error,  will  re- 
▼erse  the  Judgment  complained  of,  and  remand 
the  case  for  proper  pleadings. 

2.  Where  the  record  of  an  action  begun  be- 
fore a  Justice  and  appealed  to  the  circuit  court 
fails  to  show  any  pleadings  on  either  side,  oral 
or  written,  the  Judgment  will  be  reyersed,  and 
case  remanded,  to  enable  the  parties  to  proper- 
ly make  up  their  pleadings,  or  amend  the  rec- 
ord of  the  Justice  according  to  the  truth. 

Brannon,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Taylor  county; 
J.  Homer  Holt,  Judge. 

Action  by  Daniel  P.  Morse,  as  Morse  ft  Rog- 
ers, against  Emery  L.  Rector,  suryiylng  part- 
ner of  Rector  &  Co.,  and  Joel  A.  Rector  and 
S.  B.  Ayer.  Plaintiff  had  Judgment  Defend- 
ants appeal.    Reyersed. 

John  T.  McGraw,  for  appellantB.  Ira  B. 
Robinson,  for  appellee. 

ENGLISH,  P.  Daniel  P.  Morse,  doing  busi- 
ness aji  Morse  ft  Rogers,  brought  an  action 
for  the  recoyery  of  money  before  T.  M.  De- 
moss,  a  Justice  of  the  peace  of  Taylor  county, 
on  Marcb  13,  1806,  against  Emery  L.  Rector, 
snryiying  partner  of  the  Ann  of  W.  A.  Rector 
and  B.  L.  Rector,  partners  as  Rector  ft  Go., 
and  Joel  A.  Rector  and  S.  B.  Ayer,  in  which 
the  plaintiff  demanded  Judgment  for  $113.02, 
with  Interest  and  costs  according  to  law.  No 
return  was  indorsed  on  the  first  sunmions.  A 
second  summons  was  issued,  dated  March  21, 
1880,  executed  on  the  same  day.  On  the  14th 
day  of  March,  1880,  the .  defendant  Joel  A, 
Rector  appeared  before  the  Justice,  suggested 
the  nonresidence  of  the  plaintiff,  and  demand- 
ed security  for  costs.  He  also  demanded  an 
Itemized  statement  of  the  cause  of  action.  On 
March  21,  1886»  the  cause  was  continued  on 
the  affldayit  of  B.  L.  Rector.  On  March  28, 
1886,  the  cause  was  again  continued  on  the 
affldayit  of  S.  B.  Ayer.  The  copy  of  a  plea 
signed  by  S.  B.  Ayer,  defendant,  dated  April 
4,  1886,  appears  to  haye  been  copied  in  the 
transcript  of  said  Justice,  In  which  said  Ayer, 
for  plea  and  answer  to  said  action,  said  that 
the  plaintiff  ought  not  to  haye  or  maintain  his 
said  action  against  him  and  the  other  defend- 
ants, because,  as  was  shown  by  the  record 
therein  filed  by  the  plaintiff,  there  already  ez*- 
Isted  a  Jud^rment  against  him  and  his  said  co- 
defendants  for  said  cause  of  action  therein 
sued  for,  which  Judgment  had  not  been  ap- 
pealed from,  set  aside,  or  annulled,  but  was 
then  in  full  force  and  effect  This  plea,  how- 
eyer,  does  not  appear  to  haye  been  filed  by 
any  order  or  any  reference  thereto  made  by 
the  Justice  In  his  docket  as  being  so  filed;  nei- 
ther was  any  other  plea  filed  by  the  defend- 


ant In  said  action.  No  complaint  appears  to 
haye  been  filed  by  the  plaintiff  in  the  case, 
nor  does  it  appear  what  eyidence  was  offered 
hi  support  of  the  plaintiff's  claim.  It  Is  true, 
the  transcript  of  the  Justice  shows  that  on  the 
7th  of  April,  1806,  a  trial  was  had,  and,  upon 
consideration  of  the  eyidence  before  said  Jus- 
tice, Judgment  was  granted  the  plaintiff 
against  the  defendants  for  the  sum  of  $116.- 
86,  with  Interest  thereon  till  paid,  and  costs; 
yet  n  nowhere  appears  in  said  transcript  upon 
What  claim  said  suit  was  predicated,  or  what 
eyidence  was  offered  in  support  of  any  daim. 
Although  the  transcript  of  the  Justice  is  head- 
ed by  the  words,  "Justice's  Transcript  of  the 
Proceedings  on  Stay  Bond,"  we  cannot  say 
whether  these  words  were  written  by  the  Jus- 
tice or  by  the  clerk  in  making  oot  the  record, 
nor  do  we  regard  it  materlaL  It  nowh^ie  ap- 
pears that  any  stay  bond  was  made  the  foun- 
dation of  this  action,  or  that  any  eyidence 
was  before  the  Justice  in  reference  thereto; 
and,  in  the  absence  of  the  proper  plea,  no  ey- 
idence could  haye  been  heard  as  to  the  effect 
of  the  stay  bond.  It  Is  true,  the  defendant 
demanded  an  itcmteed  statement  of  the  cause 
of  action,  but  no  sudi  statement  appears  to 
haye  been  filed  in  pursuance  of  said  demand. 
Section  50  of  chapter  50  of  the  Ck>de  proyides 
for  the  rules  of  proceeding  before  a  justice 
as  follows:  'The  pleadings  in  these  courts  are 
first,  the  complaint  by  the  plaintiff,  second, 
the  answer  by  the  defendant"  It  Is  further 
provided  in  the  same  section  that:  *The 
pleadings  may  be  oral  or  in  writin^^;  If  oral, 
the  substance  of  them  shall  be  altered  by  the 
Justice  in  his  docket;  if  in  writing,  they  shall 
be  filed  by  him,  and  a  reference  to  them  be 
made  in  the  docket;  in  either  ease  if  the  par- 
ties appear  and  the  defendant  make  defence^ 
liiey  shall  be  made  up  on  the  return  day  of 
the  summons  unless  good  cause  be  shown  to 
the  contrary."  In  the  ease  before  os,  how^ 
eyer,  there  was  no  complaint,  no  answer,  no 
pleadings  made  np,  and  no  issue  to  be  tried, 
yet  k  appears  from  the  transcript  of  said  Jus- 
tice's docket  that  <m  the  7th  of. April,  1886^ 
the  plaintiff  and  defendants  came  t>y  their  at- 
torneys, and  a  trial  was  had,  and  npon  con- 
sideration of  the  eyidence  before  the  justice 
Judgment  was  granted  the  plaintiff  against 
the  defendants  for  the  snm  of  $116.86,  with  in- 
terest till  paid,  and  costs.  Now,  what  was 
tried,  and  what  claim  was  eyidence  consid- 
ered In  support  of,  and  what  evidence  was 
before  the  Justice,  we  cannot  answer  from  an 
inspection  of  the  transcript  An  appeal  was 
taken  from  this  Judgment  to  the  circuit  court, 
and  on  September  26, 1886,  the  case  was  heard 
upon  appeal  in  that  court  No  complaint  or 
appeal  was  filed  in  that  court,  and,  there  hay- 
ing been  no  appeal  filed  before  the  justice^ 
the  pleadings  could  not  be  amended  before  or 
during  the  trial  in  the  circuit  court,  as  pro- 
vided in  section  168  of  said  chapter.  It  ap- 
pears from  the  order,  iioweyer,  that  the  ques- 
tions of  law  and  fact  were  submitted  to  the 
court;  that  the  court  heard  the  evidence  ad- 
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duc6d»  and  the  aigaments  of  counsel,  and 
found  for  the  plaintiff  the  sum  of  $120.71, 
and  rendered  judgment  for  that  amount 
against  the  defendants  and  the  securitieB  in 
the  appeal  hond.  To  this  Judgment  the  de- 
fendants objected  and  excepted,  and  the  tran- 
script of  the  Justice's  docicet  was  made  part 
of  the  record.  Now,  there  having  been  no 
pleadings  or  issue  either  before  the  Justice  or 
in  the  circuit  court  upon  appeal,  we  cannot 
say  what  was  tried,  or  whether  the  Judgment 
was  proper  or  not  My  conclusion  therefore 
!s  tliat  the  Judgment  complained  of  is  errone- 
ous. The  same  is  reversed,  and  remanded  to 
the  circuit  court,  in  order  that  proper  plead- 
ings may  be  filed  therein,  and  the  cause  prop- 
erly heard  and  determined. 

DSNT,  J.  (concurring).  Plaintiff's  astute 
and  able  counsel  submit  the  following  argu- 
ment in  his  behalf:  "No  complaint  showing 
the  cause  of  action  appears,  and  defendants 
below  waived  their  right  to  cause  such  plead- 
ing to  be  filed.  There  is  no  objection  any- 
where in  the  record  to  the  absence  of  such 
pleading.  Bven  upon  the  trial  in  the  cir^ 
cuit  court  no  pleading  in  the  nature  of  a  com- 
plaint such  as  is  mentioned  in  section  50,  c. 
50,  of  the  Code,  was  put  in  by  the  plaintiff 
below,  or  exception  to  its  absence  taken. 
Nothing  in  the  record  shows  the  cause  of  ac- 
tion, and  it  would  only  appear  herein  from 
the  evidence  upon  the  trial,  which  is  not 
made  a  part  of  this  record,  and  is  not  before 
thlB  court  How,  then,  can  plaintiffs  in  er- 
ror asic  this  court  to  say  that  a  Judgment 
did  exist  upon  the  same  cause  of  action  when 
that  cause  of  action  is  not  shown  to  this 
court?'  In  this  argument  the  counsel  deter- 
mines the  case  against  himself,  for,  if  there 
is  no  complaint,  there  is  no  case.  A  Judg- 
ment is  the  conclusion  of  the  law  from  the 
pleadings  and  evidence,  and,  if  there  are  no 
pleadings  on  which  to  found  a  Judgment, 
there  can  be  no  Judgment.  Section  9,  c.  131, 
Ck>de,  among  other  things,  provides:  "Any 
party  may  avail  himself  of  any  error  appear- 
ing on  the  record  by  which  he  is  prejudiced, 
without  excepting  thereto."  In  this  case  the 
parties  submitted  the  same  to  the  court  on 
the  law  and  the  evlience.  The  very  first  in- 
quiry for  the  court  t  ten  was,  is  there  a  com- 
plaint sufficient  to  Ju  itify  a  Judgment?  And, 
if  not,  Judgment  for  tie  plaintiff  was  improp- 
er, as  there  was  nothing  on  which  to  found 
It.  He  should  have  tien  ordered  the  plead- 
ings to  be  properly  u,  ade  up  and  entered  of 
record,  or  dismissed  t^  e  case  as  a  false  clam- 
or. In  the  case  of  B  iey  v.  Jarvis  CW.  Va.) 
26  S.  E.  369,  Judge  }  .*rannon  says:  "When 
the  circuit  court  cam*.*  to  enter  Judgment  on 
the  verdict,  if  it  had  looked  back  on  the 
whole  record.  It  would  have  seen  that  that 
▼erdlct  stood  on  evidence  without  pleading 
to  admit  it,  and  so  it  could  not  give  Judg- 
ment f^r  the  plaintiff,  but  ought  either  to 
give  Judgment  for  the  defendants  non  ob- 
stante veredicto,  because  no  case  was  proven 


against  defendants  on  the  pleadings;  or 
award  a  ne^  trial,  to  let  the  plaintiff  restore 
his  count  to  receive  that  evidence."  And  on 
page  367  he  says:  •Though  you  have  ever 
so  strong  a  case  for  recovery  under  the  evi- 
dence, you  cannot  recover  without  a  declara- 
tion to  admit  the  evidence."  In  O'Connor  v. 
Dils  (W.  Va.)  26  S.  E.  354,  this  court  deter- 
mined, although  not  appearing  in  the  sylla- 
bus, that  a  summons  in  a  Justlce^s  court  is 
not  a  part  of  the  pleadings,  and  cannot  be 
treated  as  a  complaint  See  Judge  Holt's 
opinion,  page  357.  "It  is  no  part  of  the 
function  of  the  summons  to  state  the  facts 
constituting  the  cause  of  action;  that  is  the 
function  of  the  complaint."  In  the  case  of 
State  V.  Brookover,  26  S.  B.  174,  this  court 
held  unanimously  that  "It  is  error  for  the 
circuit  court  to  hear  and  finally  determine  a 
controverted  case  in  the  absence  of  express 
agreement  to  the  contrary,  without  nroper 
pleas  filed  and  issues  Joined  mereln."  This 
applies  to  the  pleadings  on  the  part  of  the 
plaintiff  as  well  as  the  defendant,  and  to 
cases  before  a  Justice  as  well  as  in  a  court 
of  record.  The  proper  manner  of  setting  up 
by  plea  a  former  Judgment  in  bar,  and  the 
trial  thereof,  is  stated  in  the  case  of  Davis 
V.  Trump  (W.  Va.)  27  S.  H.  897,  to  which 
counsel's  attention  is  directed.  In  Steph.  PI. 
204,  it  is  said:  "Whenever,  on  examination 
of  the  whole  record,  right  appears  on  the 
whole  not  to  have  been  done,  and  Judgment 
appears  to  have  been  given  for  one  of  the 
parties  when  it  should  have  been  given  for 
the  other,  this  will  be  error  of  law."  It  was 
the  duty  of  the  plaintiff,  under  section  50  of 
chapter  50  of  the  Code,  to  file  his  complaint, 
or,  if  oral,  to  have  the  substance  thereof 
spread  upon  the  Justice's  record.  Without 
such  complaint,  he  is  not  entitled  to  recover, 
even  though  the  defendant  does  not  object 
for  want  of  the  same,  for  it  Is  an  error  appar- 
ent on  the  record,  which  he  has  a  right  to 
take  advantage  of  in  an  appellate  court.  If 
the  complaint  is  insufficient  In  law,  defend- 
ant may  object  thereto,  and  require  its 
amendment,  or  ask  for  a  bill  of  particulars. 
Goff  V.  Miller,  41  W.  Va.  684.  24  S.  B.  648. 
If  there  Is  no  complaint  he  need  not  object, 
but  on  a  final  hearing  is  entitled  to  a  Judg- 
ment of  dismissal,  unless  plaintiff  asks  leave 
to  supply  the  defect  "Tliere  Is  one  principle, 
however,  that  pervades  both  cases  at  com- 
mon law  and  under  the  statute.  It  Is  that,  if 
plaintiff  either  states  a  defective  title,  or 
omits  altogether  to  state  any  title  or  cause 
of  action,  neither  the  common  law  nor  stat- 
ute cures  the  error  or  omission;  for  the  plain- 
tiff need  not  prove  more  than  Is  expressly 
laid  In  his  declaration,  or  is  necessarily  im- 
plied from  the  facts  which  are  stated.  Doug. 
668;  Saund.  ubl  supra;  Bailey  v.  aay,  4 
Rand.  (Va.)  346.  If  he  states  a  defective  ti- 
tle, by  his  own  showing  he  ought  not  to  re- 
cover; if  he  states  no  title,  the  presumption 
is  irresistible  that  he  cannot,  upon  the  trial, 
have  made  out  a  case  entitling  him  to  a  Judg- 


766 


28  SOUTHEASTERN  REPORTER. 


(W.  Va. 


ment,  and  therefore  it  will  be  arrested.  •  •  • 
But  where  he  altogether  omits  to*  state  any 
title  or  ground  of  action,  It  cannot  be  pre- 
anmed  he  proved  any  at  the  trial,  since  he 
is  bound  to  prove  only  what  is  laid  in  his  dec- 
laration, or  Is  necessary  to  any  of  the  facts 
charged  in  it"  2  Tuck.  Oomm.  807.  Tlila 
court  would  probably  do  right  in  this  case 
to  dismiss  the  action,  and  give  judgment 
for  the  defendants,  and  plaintiff  would  not 
be  injured  thereby,  as  from  the  record  of  the 
justice  and  the  various  papers  copied  in  the 
record,  but  not  by  any  order  either  before 
the  justice  or  in  the  circuit  court,  made  parts 
thereof,  the  plaintiff  already  has  a  judgment 
on  which  he  can  issue  an  execution  and 
make  his  money;  but,  the  court  not  being  al- 
lowed to  presume  as  to  what  was  the  cause 
of  action,  and  the  circuit  court  having  given 
judgment  for  the  plaintiff  without  certifying 
the  facts  on  which  it  is  founded,  and  the  de- 
fendants excepthig  thereto,  that  injustice  may 
not  be  done,  it  becomes  necessary  to  award 
a  repleader,  that  the  record  may  be  properly 
made  up,  and  the  rights  of  the  parties  justly 
determined.  A  repleader  is  not  usually 
awarded  to  him  who  makes  the  first  fault  in 
pleading  (2  Tuck.  Gomm.  813),  and  for  this 
reason,  if  the  judgment  had  been  for  the  de- 
fendant, it  could  not  now  be  disturbed. 
Judgment  having  been  rendered  for  the  plain- 
tiff, the  circuit  court  must  have  assumed 
that  a  proper  complaint  was  made  a  part  of 
the  record,  and,  his  attention  not  having  been 
directed  to  the  defect,  and  it  being  noticed 
for  the  first  time  in  this  court,  opportunity 
should  be  given  to  supply  the  same,  which 
can  only  be  done  by  reversing  and  remand- 
ing the  case. 

BRANNON,  J.  (dissenting).  As  the  case 
was  regularly  appealed  from  the  justice  to 
the  circuit  court,  it  is  useless  to  consider  er- 
rors before  the  justice  on  the  trial.  The 
want  of  a  complaint  Is  the  vice  causing  re- 
versal. There  is  the  summons  requiring  de- 
fendants to  answer  ''in  a  civil  action  for  the 
recovery  of  money  due  on  contract,  in  which 
the  plaintiff  will  demand  judgment  for  $118.- 
02."  This  was  Itself  a  complaint,  as  far  as 
it  went,  giving  the  nature  of  the  action  In  a 
general  sense.  The  defendants  appeared  both 
before  the  justice  and  in  the  circuit  court. 
Of  course,  they  had  the  right  to  demand  this 
complaint  in  either  court.  Any  court  woul'd 
have  granted  that,  without  a  statute;  but 
Code,  c.  50,  §  50,  ds.  1,  10,  gave  them  the 
right  before  the  justice  to  demand  the  com- 
plaint. Section  169  gave  them  such  right  in 
the  circuit  court.  They  did  demand,  before 
the  justice,  a  specification  of  items  under 
clause  11,  §  60;  but  they  went  on  afterwards, 
without  objection,  to  trial  without  it  before 
the  justice  and  In  the  circuit,  and  thus  waiv- 
ed such  statement.  They  shoiild  have  ob- 
jected to  going  on  in  the  circuit  court  with- 
out it,  or  to  all  proof  by  the  plaintiff  without  it 
They  never  demanded  complaint    They  tried 


the  case  in  both  courts  without  It  without 
objection  on  that  score.  Now,  reflect  that  It 
is  not  this  complaint  that  brings  an  action 
Into  being,  as  the  summons  does  that;  but 
the  provision  for  a  complaint  Is  for  the  de- 
fendant's benefit,  to  give  him  notice  of  the 
nature  of  the  demand,  and  he  can  walTe  It 
The  record  of  the  circuit  court  says  that  both 
parties  appeared,  waived  a  Jury,  submitted 
all  matters  of  law  and  fact  to  the  court,  and 
the  court,  "after  hearing  all  the  evidence  ad- 
duced and  argument  of  counsel,"  found  a  cer^ 
tain  sum  for  plaintiff,  and  gave  judgment 
We  know  not  what  evidence  or  what  cause 
of  action  was  shown,  but  must  assume  that 
the  judgment  of  a  circuit  court  is  based  on 
legal  cause  of  action  and  evidence,  until  the 
contrary  is  shown.  No  error  is  presumed 
against  It  As  to  the  want  of  a  plea,  it  was 
defendants'  duty  to  file  one.  Bat  we  have 
decided  this  term  that  the  want  of  a  plea, 
where  there  has  been  a  full  trial  on  the  mer- 
its, will  not  reverse  a  justice's  judgment  or 
one  on.  appeal.  White  v.  Emblem,  28  8.  B. 
7ai.  I  refuse  to  deprive  the  pl&intlff  of  tiie 
fruits  of  his  recovery  in  both  courts  on  snch 
unsubstantial  ground,  particularly  as  it  is  a 
case  before  a  Justice,  and  there  was  a  fair, 
full  trlsL 


(4S  W.  Ya.  778) 
ARMSTRONG  v.  BAILBY  et  sL 
(Supreme  Gonrt  of  Appeals  of  West  Virginia. 

Nov.  17,  1897.) 
Fbaud— 'BuBDav  ov  Pkoov— Trust— Pabox.  Xvi- 

DBNOB. 

1.  A  plaintiff  who  alleges  fraud  most  dearly 
and  distinctly  prove  the  fraud  alleged  in  the 
bill.  The  onus  probaudl  is  on  him,  and,  if  the 
fraud  is  not  strictly  and  clearly  prored  as  It  Is 
alleged,  relief  cannot  be  granted. 

2.  Parol  evidence  to  estabilsh  a  trust  must  be 
clear  and  unquestionable,  to  produce  such  re- 
sult. 

Brannon,  J.,  dissenting. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  circuit  court,  Taylor  county; 
G.  Homer  Holt,  Judge. 

BUI  by  Adolphus  Armstrong  against  Thorns- 
bury  Bailey  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.    Aflirmed. 

A.  Armstrong,  In  pro.  per.  W.  B.  D.  Dent« 
for  appellees. 

McWHORTBR,  J.  On  the  4th  day  of  Feb- 
ruary, 1869,  Burton  Despard  and  wife  con- 
veyed by  deed,  to  John  W.  Bailey,  Gheorge 
Bailey,  and  B.  S.  Shackelford,  a  tract  of 
1571/^  acres  of  land  in  Taylor  county,  In  con- 
sideration of  the  sum  of  $2,362,  to  be  paid 
thereafter  as  provided  Ui  said  deed,  the  pay- 
ments being  evidenced  by  the  several  bonds 
of  the  purchasers,  bearing  date  January  11, 
1869,  and  the  vendor's  lien  retained  in  said 
deed  to  secure  the  said  purchase  money. 
The  purchasers,  together  with  Thornsbury 
Bailey,  the  father  of  John  and  George  Bailey, 
and  father-in-law  of  said  Shackelford,  took 
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poBsefislon  of  the  land,  bnllt  a,  bonae  and  made 
other  ImproYements  on  it  Tbe  father  with  hia 
family,  indiuUng  said  John  and  Greorge,  who 
wer«  then  unmarried,  and  a  younger  broth- 
er, Harvey  A.  Bailey,  occupied  the  xHremiaea 
as  a  home.  After  some  time,  John  and 
George  married,  each  building  a  house  on  the 
said  land,  and  occupying  the  same^  while  the 
father  and  mother,  with  Harvey  and  a  youn- 
ger sister,  continued  to  occupy  the  first  house 
built  On  the  6th  of  Harch,  1883,  the  pur- 
chasers, John  W.  Bailey,  6e<M:ge  Bailey,  and 
K.  S.  Shackelford,  and  their  wives,  sold  and 
conveyed,  by  deed  of  that  date,  to  Harvey  A. 
BaUey,  the  younger  brother,  60^  acres,  a  part 
of  said  tract  of  land,  in  consideration  of 
$766.67,  retaining  in  said  deed  their  vendor's 
lien  for  said  purchase  money,  and  also  pro- 
viding in  said  deed  the  following  clause: 
''But,  to  secure  said  land,  a  dovnry  is  hereby 
retained  for  Tbomsbury  Bailey  and  Cath- 
erine Bailey,  his  wife,  during  their  natural 
lives."  Tliis  deed  waa  duly  executed,  but 
not  recorded  until  the  8th  day  of  February, 
1882.  On  the  2&th  day  of  February,  1882, 
Adolphus  Armstrong,  a  judgment  creditor  of 
Thomsbury  Bailey,  sued  out  of  the  clerk's 
office  of  the  circuit  court  of  Taylor  county  a 
sabpoena  in  chancery  against  Thornsbury 
Bailey,  John  W.  Bailey  and  Syrene  Bailey, 
his  wife,  George  Bailey  and  Baaheba  Bailey, 
his  wife,  Bphraim  S.  Shack^ord  and  Henri- 
etta Shackelford,  his  wife,  and  Harvey  A. 
BaUey,  returnable  to  March  rules,  1892.  And 
at  March  rules,  all  the  defendants  having 
been  served,  said  Armstrong  filed  his  bill, 

alleging  that  in  consideration  of  | paid 

in  equal  amounts  by  Thomsbury  Bailey,  the 
father,  and  his  two  sons  John  W.  and  George 
Bailey,  on  the  4th  day  of  February,  1869, 
Burton  Despard  sold  to  them  jointly  the  said 
157^  acres  of  land,  and  that  although  Thoms- 
bury paid  one  full  third  of  said  purchase  mon- 
ey to  said  Despard,  through  said  Shackelford, 
caused  or  procured  said  Despard  to  make  said 
deed  to  ]^hraim  8.  Shackelford,  son-in-law 
of  said  Thomsbury,  and  his  two  sons  John 
and  George  Bailey,  ''In  order  to  conceal  and 
deceive  and  consummate  the  fraud"  in  said 
bill  charged;  that  said  Thomsbury  Bailey 
owned  one  full  third  of  the  167%  acres  of 
land  purchased  by  him  and  his  two  sons 
John  W.  and  George  Bailey,  paid  oae-third 
of  the  price,  and  has  from  the  date  of  said 
purchase  at  all  times  owned  and  now  owns 
«-—  acres  of  said  land;  that  after  they  ^o 
purchased  the  land  by  arrangement  and  un- 
derstaBdSn^  between  him  and  hi«  *sald  two 
sons,  a  portion  of  the  land  was  set  apart  for 
said  Thomsbury,  as  between  him  and  his  two 
sons;  that  he  buUt  a  house  and  made  .other 
Improvements  thereon,  and  has  continued  u> 
reside  in  said  house,  and  still  resides  there- 
in, and  that  said  50%  acres  belongs  to  Thoms- 
bury, though  the  legal  title  is  In  his  son 
Harvey  A.  BaUey;  that  Thomsbury  procured 
the  deed  of  the  6th  of  March,  1888^  to  be  made 
by  John  W.  and  George  Bailey  and  B.  & 


Shackelford  and  their  wives  for  tbe  full  share 
of  Interest  belonging  to  said  Thornsbury  to 
said  Harvey  A.  Bailey,  who  was  a  young  man, 
unmarried,  at  date  of  deed,  residing  with  his 
father  on  the  land,  and  was  under  21  years 
of  age;  that  said  Shackelford  never  paid 
anything  for  said  land,  except  what  he  paid 
for  Thornsbury,  who  provided  the  money  so 
paid  to  Despard;  fhat  said  Harvey  A.  Bailey 
paid  no  part  of  the  price  of  said  land;  that  it 
is  not  his  land,  but  the  land  of  Thomsbury 
Bailey;  that  what  the  grantors  call  a  "dow- 
ry" is  retained  in  said  deed  for  the  benefit  of 
said  Tbomsbury  and  Catherine,  his  wife,  dur- 
ing their  natural  lives,  meaning  thereby  to 
reserve  an  estate  for  life  in  said  land  for 
said  Thomsbury  and  Catherine,  and  char- 
ging that  Thomsbury,  through  Shackelford, 
bought  and  paid  for  one  full  third  of  the 
157V^  acres,  and,  being  indebted,  said  Thorns- 
bury  did  not  want  to  appear  as  being  tiie  own- 
er of  any  part  of  it,  and  had  the  deed  made 
to  Shackelford  for  his  undivided  interest; 
that  afterwards  the  deed  was  made  to  Har- 
vey, but  not  to  be  recorded,'  lest  what  is 
called  "dowry'*  therein  should  be  sold  for 
debts  of  Thomsbury,  particularly  the  debt  of 
plaintiH;  that  Thomsbury  procured  t)ie  deed 
to  be  made  to  Harvey  with  intent  to  delay, 
hinder,  and  defraud  his  creditors,  especially 
plaintiH;  that  Harvey  had  full  notice  of  the 
fraudulent  intent  before  and  at  the  tUne  of 
the  making  of  the  deed,  and  was  a  party  to- 
such  fraud;  that,  many  years  ago,  plaintiff 
loaned  said  Thomsbury  some  money,  and 
long  before  said  deed  to  Harvey  was  made; 
that  on  the  27th  of  January,  1885,  he  ob- 
tained a  judgment  before  Lewis  Haymond,  a 
justice,  for  $382.34,  with  Uiterest  from  that 
date,  and  costs,  $2.05;  that  he  had  the  same 
docketed  in  the  clerk's  office  of  Taylor  county 
court,  and  that  the  same  is  a  lien  on  the  59^ 
acres  belonging  to  Thomsbury;  that  the  lien 
for  $766.67  retained  in  said  deed  was  not  for 
any  purchase  money  due  or  to  become  due  to- 
the  vendors,  or  any  person,  but  was  fraud- 
ulently retained  in  said  deed  to  deceive  and 
xnlslead,  and  cause  to  be  done  by  Thornsbury 
with  the  intent  to  hinder,  delay,  and  defraud 
plaintiff  and  other  creditors  in  the  collection 
of  their  debts;  that  Shackelford  held  said 
land  as  a  trustee  for  said  Thornsbury  BaUey, 
and  not  otherwise,  it  being  the  land  of  said 
Thomsbury  from  the  date  of  purchase  from 
Despard;  and  praying  that  said  deed  to  Har- 
vey A.  Bailey  be  declared  fraudulent  and  void 
as  to  plaintiff's  judgmait,  that  said  60^  acres 
be  aQi|d,.etc.,  and  for  general  relief.  .Thorns- 
bury Bailey  filed  his  answer,  denying  the  al- 
legations of  the  bill,  and  alleging  that  he  has 
no  Interest  In  the  land  purchased  as  alleged; 
that  long  before  the  purchase  by  his  sons 
John  and  George  and  his  son-hi-law,  Shackel- 
ford, from  D^pard,  he  was  a  poor  man;  and 
that,  since  the  purchase,  "be  has  remained 
poverty  stricken,  and  was  not  at  any  time* 
during  this  period  financially  able  to  make 
the  purchase  of  said  land,  or  any  part  there- 
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of,  M  charged  in  tbe  bill,  and  in  fact  did  not 
do  80,  and  had  nothing  to  do  with  making 
the  contract  of  purchase  with  the  said  Des- 
pard;  that  he  furnished  no  money  towards 
the  payment  on  the  land,  and  paid  none  on 
the  same";  that  he  was  not  a  party  to  the 
transaction;  and  makes  complete  denial  of 
all  the  material  allegations  in  the  bill.  De- 
fendants John  W.  and  George  Bailey  filed 
their  Joint  answer,  and  Harvey  A.  Bailey  his 
separate  answer,  all  denying  the  allegations 
of  the  bill. 

The  plaintiff,  in  support  of  his  bill,  filed  the 
depositions  of  E.  8.  Shackelford  and  John 
Lucas,  the  justice  who  took  the  acknowl- 
edgment of  the  deed  of  March  6,  1883,  to 
Harvey  A.  Bailey.  Shackelford  testifies  that 
John  and  George  Bailey  and  himself  went  to- 
gether to  make  the  purchase  from  Despard, 
and  made  the  contract  for  it;  that,  in  the 
spring  following  the  purchase,  the  boys 
were  all  at  home  with  the  old  gentleman, 
and  they  all  went  onto  the  land  together; 
they  built  one  house  at  first,  and  all  lived 
in  it  together  until  John  and  George  got 
married,  when  they  built  separate  homes; 
that  Thornsbury  has  ever  since  continued 
to  reside  there;  that  his  understanding  is 
that  they  made  a  division  of  the  land,  and 
held  and  used  it  in  separate  pieces,  and  in 
answer  to  the  question,  "Why  did  you  Join 
In  the  deed  to  Harvey  A.  Bafley  for  the  part 
of  the  land  that  Thornsbury  Bailey  built 
his  house  on  and  occupied?*  Shackelford 
says:  'There  were  several  reasons.  I  in- 
tended Thornsbury  to  have  a  home  while 
he  lived,  for  him  and  the  old  lady.  They 
were  very  poor.  I  asked  old  daddy  Bailey 
who  I  should  make  that  deed  to,  and  he 
said,  'Make  it  to  Harvey.'  I  asked  him  how 
he  wanted  It  made.  He  said  to  have  his 
maintenance  reserved  in  the  deed.  I  said  tx) 
him,  if  that  was  done,  they  would  sell  it  for 
his  debts,  and  he  would  be  thrown  out  of  a 
home.  He  then  said,  *Let  the  deed  Just  be 
made  to  Harvey,— a  clear  deed.'  I  objected 
to  that,  and  told  him  that  Harvey  might 
marry  a  woman  that  the  old  fellow  could 
not  live  with,  and  might  throw  him  out  of  a 
home.  They  then  agreed  to  make  a  silent 
deed,  not  to  go  to  record  until  after  the  old 
man's  death,  and  I  agreed  to  It,"— and  says 
the  last  payment  he  made  on  the  land  to 
Despard  or  his  agent  was  $60  fetched  to 
him  by  Thornsbury  Bailey,  but  he  does  not 
know  where  he  got  it  Witness  Lucas  tes- 
tifies that  he  got  the  word  through  Mr. 
Shackelford  to  prepare  the  deed,  whtch  was 
written  and  acknowledged  at  Thornsbury 
Bailey's  dwelling  house,  on  the  land  in  con- 
troversy; that  he  had  a  plat  of  the  whole 
tract  of  the  Despard  land  with  three  divi- 
sions laid  down  on  it,  and  there  were  three 
deeds  written  and  executed  that  day  for  the 
three  divisions,— one  to  John  W.  Bailey,  one 
to  George  Bailey,  and  the  other  to  Harvey 
A.  Bailey,— and  Shackelford  and  his  wife 
joined  in  all  of  these  deeds;    that  he  was 


directed  by  B.  SL  Bhack^forfl  as  to  tiM 
terms  in  the  deed  to  Harvey  A.  Bafley, 
and  the  terms  and  provisions  of  the  deed 
were  talked  over  and  agreed  on  at  Bafley's 
on  that  day;  and  that  It  was  agreed 
by  Shackelford  and  Thornsbury  Bafley  and 
Harvey  A.  Bailey  for  the  deed  not  to  l>e  re- 
corded untfl  the  death  of  Mr.  Bafley.  "Tliere 
was  no  reason  given,  but  It  was  Intimated 
to  me  that  there  •  •  •  debts,  and  that 
Mr.  Bailey  had  nothing,  and  he  wanted  to 
procure  a  home  for  him."  Witness  Lucas 
said  he  did  the  carpenter  work  on  the 
house  first  built  on  the  land,  and  was  paid 
for  it  by  George  Bailey;  that  Thornsbury 
Bafley  had  never  worked  very  hard  since 
he  had  been  there;  that  he  had  been  tn>nbled 
with  the  rheumatism.  Thornsbury  Bailey 
testified  that  he  had  nothing  to  do  with  the 
purchase  from  Despard;  that  he  paid  no 
part  of  the  purchase  money,  and  had  no  In- 
terest in  the  purchase,  but  that  the  boys.  In 
making  the  deed,  had  reserved  a  lifetime  In- 
terest in  It,  because  he  had  no  home,  and 
was  not  able  to  buy  one;  that  the  $50  he 
gave  to  Shackelford  to  pay  on  the  land  was 
the  boys'  money,  that  they  had  drawn  as  the 
proceeds  of  timber  that  they  had  taken  off 
the  place.  The  testimony  of  both  John  and 
George  Bafley  is  that  Thornsbury  paid  no 
part  of  the  purchase  money,  and  had  noth- 
ing  to  do  with  the  contract  or  purchase;  and 
it  is  very  clear  from  the  whole  testimony  In 
the  case  that  Thornsbury  was  rheumatic 
able  to  work  but  little,  very  poor,  and  not 
able  to  purchase  a  home  or  to  have  kept  np 
one  without  the  aid  of  his  sons  and  son-in- 
law;  that  the  purchase  money  to  Despard 
was  paid  out  of  the  proceeds  of  tlmb^  tak- 
en off  the  land,  except  the  balance  of  some 
$376  yet  unpaid  when  the  deed  was  made 
to  Harvey  A.  Bailey,  and  which  he  assum- 
ed and  paid,  which,  together  with  the  pro- 
Yision  in  the  deed  Imposing  upon  him  the 
maintenance  and  support  of  his  paxents, 
Thornsbury  and  Catherine  Bafley,  during 
their  natural  lives,  was  a  fair  consideration 
for  the  land  conveyed  to  him,  and,  if  It  were 
not  a  fuU  consideration,  no  one  has  a  il^t 
to  complain,  as  Thornsbury  had  no  Interest, 
either  equitable  or  legal,  in  the  propectj  to 
be  affected  by  the  claims  of  his  creditors, 
but  simply  a  provision  made  by  his  children 
for  the  support  of  himself  and  wife  In  their 
declining  years.  There  is  no  allegation  In 
plalfftifl's  bill  as  to  when  tbe  Indebtedness 
of  Thornsbury  Bailey  to  him  was  created. 
The  presumption  Is  that  It  Was  long  after 
the  purchase  from  Despard,  In  February, 
1869,  as  suit  was  not  brought  on  It  nntfl 
1885,  15  years  thereafter. 

''A  plaintiff  who  alleges  fraud  must  clears 
ly  and  distinctly  prove  the  fraud  alleged  in 
his  bill.  The  onus  proband!  is  on  him,  and 
If  the  fraud  is  not  strictly  and  clearly  prov- 
ed, as  It  Is  alleged,  relief  cannot  be  granted, 
although  the  party  against  whom  relief  is 
sought  may  not  have  been  perfecuy  elear 
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in  his  dealingB."  Harden  t.  Wagner,  22  W. 
Va«  3S6,  366;  Kerr,  Fraud  &  M.  382;  Gib- 
son Y.  Randolph,  2  Munf.  310.  ''Whenever 
the  courts  permit  parol  evidence  to  be  receiv- 
ed to  establish  a  trust,  they  always  require 
such  evidence  to  be  clear  and  unquestion- 
able, to  produce  such  result."  Troll  v.  Car- 
ter, 16  W.  Va.  567,  SyL  7;  Coleman  v.  Par- 
ran  (decided  at  this  term)  28  S.  B.  769. 

Appellant  charges  in  his  bill  "that  said 
Ephraim  S.  Shackelford  held  said  land  as 
a  trustee  for  said  Thomsbury  Bailey,  and 
not  otherwise,  it  being  the  land  of  Thoms- 
bury Bailey  from  the  date  of  the  purchase 
from  Despard,"  and  says  in  his  brief:  "The 
bill  was  taken  for  confessed  as  to  Shackel- 
ford, who  purchased  the  third  of  the  land 
for  Thomsbury,  and  who  conveyed  the  legal 
title  to  Harvey."  Why  defendant  Shackel- 
ford failed  to  answer  the  bill  is  not  clear, 
and  appellant  makes  him  his  witness,  and 
shows  by  him  that  Thomsbury  had  nothing 
to  do  with  the  purchase  from  Despard,  and 
that  he  was  very  poor,  and  not  able  to  pro- 
vide himself  a  home.  The  most  that  can  be 
said  from  the  evidence  is  that  the  support  of 
Thomsbury  and  Catherine  Bailey  is  made  a 
part  of  the  consideration  for  the  conveyance 
of  a  tract  of  land  in  which  Thomsbury  had 
no  interest,  and  never  had.  **An  agreement 
to  maintain  and  support  another  is  a  valu- 
able consideration,  and  will  sustain  a  trans- 
fer of  property."  Keener  v.  Keener,  34  W. 
Va.  421,  Syl..  12  S.  B.  729.  Appellant  utter- 
ly failed  to  establish  the  fraud  or  the  trust 
alleged  in  his  bill.  There  is  no  error  in  the 
decree  complained  of,  and  the  same  Is  aflElrm- 
ed. 

BRANNON,  J.  (dissenting).  I  agree,  on  sec- 
ond thought,  contrary  to  first  inclination,  that 
Armstrong  cannot  subject  the  fee.  He  has 
not  clearly  established  an  express  trust;  that 
la,  an  agreement,  at  the  time  the  two  young 
Baileys  and  Shackelford  purchased  of  Des- 
pard, that  'iliomsbury  Bailey  was  to  have  the 
Shackelford  interest,  or  any  other  interest 
He  is  not  shown  to  have  any  vested  Inter- 
est in  the  purchase.  Any  subsequent  oral 
agreement  would  be  invalid  under  the  stat- 
ute of  frauds.  And  there  can  be  no  result- 
ing trast:  (1)  Because  It  is  not  shown  that 
Thomsbury  Bailey  paid  any  purchase  money, 
except  $50,  and  that  was  not  his  money, 
and  there  was  no  understanding  that  it  was 
paid  with  intent  to  give  him  an  interest; 
and  (2)  a  resulting  trust  cannot  arise  ex 
post  facto,  but  must  arise  at  the  time  of  the 
original  transaction.  If  Thomsbury  Bailey 
liad  an  interest,  Armstrong's  Judgment  be- 
ing docketed  before  the  deed  to  Harvey 
Bailey  was  recorded,  that  deed  would  be 
void  as  to  Armstrong's  Judgment;  but  a 
creditor  is  not  entitled  to  more  than  his 
debtor  had,  and  Thomsbury  Bailey  had  no 
interest  for  the  Judgment  to  attach  to.  As 
Thomsbury  Bailey  had  no  interest,  the 
agreement  to  keep  the  deed  from  record  to 
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avoid  letting  his  creditors  know  of  the 
ervatlon  of  a  life  estate  would  not  make  the 
deed  void.  They  had  a  right  to  conceal  the 
fact 

But  I  do  not  see  how  we  can  help  subject- 
ing the  life  estate  of  Thomsbury  Bailey  to 
the  Judgment.  The  deed  warrants  the  land 
to  Harvey  Bailey  and  heirs  forever,  and 
adds:  "But  to  secure  the  land,  a  dowry  is 
hereby  retained  for  Thomsbury  Bailey  and 
Catherine  Bailey,  his  wife,  during  their  nat- 
ural lives."  The  grantors  created  a  life  es- 
tate for  Thomsbury,  and  put  in  no  words  to 
protect  it  from  Armstrong's  Judgment,  and 
it  was  a  lien  on  it  The  clause  was  meant 
to  reserve,  not  a  mere  support  to  Bailey,  but 
to  give  him  and  his  wife  use  and  control 
during  life,  the  right  to  occupy  and  take 
rents  and  profits,  just  as  a  widow  holds  pos- 
session and  takes  the  whole  profits  during 
life.  Hence  the  word  "dowry."  It  meant 
nothing  else.  What  else  did  it  mean?  The 
evidence  of  the  parties  shows  they  so  under- 
stood the  clause.  This  makes  a  life  estate. 
One  may  be  created  by  reservation  as  well 
as  by  grant    1  Kerr,  Real  Prop,  i  668. 
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COLEMAN  et  al.  v.  PARRAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Ylrginia. 

Nov  13,  1887.) 

RissuLTiNO  Trusts. 

1.  A  resulting  trust  being  a  mere  creature  of 
equity,  it  cannot  therefore  arise  where  there 
is  an  express  trust  declared  by  the  parties,  and 
evidenced  by  a  written  declaration  of  such  ex- 
press trust. 

2.  Where  a  trust  is  express,  implications  are 
thereby  excluded. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hardy  county; 
R.  W.  Dailey,  Jr.,  Judge. 

Bill  by  R.  L.  Coleman,  Bmma  P.  Coleman, 
and  William  S.  Parran  against  Nina  A  Par- 
ran  and  others,  in  equity,  for  partition  and 
sale  of  land.  Plaintiffs  had  a  decree,  and 
the  defendants  J.  C.  Parran  and  W.  Y.  D. 
Parran  appeaL    Afilrmed. 

R.  W.  Monroe  and  J.  T.  Hohn,  tor  appel- 
lants. H.  S.  Carr,  BenJ.  Dailey,  and  M.  W. 
Oamble,  for  appellees. 

McWHORTER,  J.  At  December  rules, 
1891,  R.  L.  Coleman,  Bmma  P.  Coleman,  and 
William  a  Parran  filed  their  bfil  in  equity  In 
the  circuit  court  of  Hardy  county,  against 
Nina  A.  Parran,  widow,  D,  T.  Parsons,  W. 
y.  D.  Parsons,  John  C.  Parran,  Martha  Bar- 
bee,  and  Samuel  Barbee,  defendants,  alleging 
that  the  said  parties  plaintiffs  and  defend- 
ants are  the  heirs  at  law  and  widow  of  N.  D. 
Parran,  who,  In  188-,  died  seised  and  pos- 
sessed in  fee  simple  of  several  valuable  tracts 
of  land,  situate  in  said  Hardy  county,  on  or 
near  the  South  fork  of  the  South  branch  of 
the  Potomac,  consisting  of  SIO^^  acres  con- 
veyed by  John  Stump  to  said  N.  D.  Parran, 
by  deed  dated  August  31,  1862,  and  the  same 
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tract  on  which  N.  D.  Parran  resided  at  the 
dme  of  his  death,  which  deed  from  Stump 
to  Parran  Is  exhibited  with  the  hill;  also,  a 
tract  of  70%  acres,  which  was  assigned  to 
said  N.  D.  Parran  In  the  chancery  cause  of 
Ouster  Bryan  v.  Godfrey  See  and  others, 
which  said  assignment  is  of  record  In  said 
Hardy  county  court  clerk's  office,  and  a  copy 
thereof  exhibited  with  the  bill;  also,  a  tract 
of  2  acres  adjoining  the  70%-acre  tract,  con- 
veyed to  said  Parran  by  Charles  Lobb,  spe- 
cial commissioner,  by  deed  dated  on  the  27th 
of  April,  1875,  recorded  in  said  (^ce,  and  a 
copy  thereof  exhibited  with  the  bill;  also,  a 
tract  of  68  acres,  lying  on  Middle  Mountain, 
but  plaintiffs,  not  being  able  to  find  deed  for 
same,  could  not  locate  the  tract;  alleging 
thi^t  said  real  estate  is  not  susceptible  of  par- 
tition, but  that  it  would  be  greatly  to  the  ad- 
vantage of  aU  the  heirs  to  have  it  sold,  and 
the  proceeds  divided  among  those  entitled  to 
It;  and  praying  that  said  lands  be  decreed 
to  be  sold,  and  after  assigning  to  Nina  A. 
Parran,  the  widow,  her  dower  therein,  the 
proceeds  be  dlstnbuted  to  the  parties  entitled 
thereto,  and  for  geaeral  relief.  The  widow, 
Nina  A.  Parran,  answered  the  bill,  setting  up 
her  rights  as  widow,  agreeing  to  the  sale  of 
the  lands,  and  to  accept  a  gross  sum  of  the 
proceeds  in  lieu  of  dowor,  and  averring  that 
a  part  of  said  lands  are  agricultural  lands, 
and  should  be  rented  out  under  an  order  of 
the  court  until  such  time  as  an  advantageous 
sale  could  be  made. 

The  defendants  John  C.  Parran  and  D.  T. 
Parsons  and  W.  V.  D.  Parsons,  his  wife,  filed 
their  Joint  answer,  in  the  nature  of  a  cross 
bill,  admitting  the  death  of  N.  D.  Parran; 
that  at  the  time  of  his  death  he  was  in  pos- 
session of  and  occupying  the  several  tracts  of 
land  mentioned  in  the  bill,  and  sought  to  be 
parti^tioned,  but  denying  that  decedent  owned 
it  in  fee;  averring  that  respondents  John  G. 
Parran  and  W.  V.  D.  Parsons  (formerly  Par- 
ran)  were- the  only  children  of  said  N.  D.  Par- 
ran,  deceased,  and  his  wife,  Adaline  Louisa 
(n6e  Craigen);  that  their  mother  was  the 
daughter  of  John  Craigen,  who  departed  this 
life  In  the  latter  part  of  the  year  1826,  leav- 
ing a  will,  which  was  probated  in  Hardy  coun- 
ty on  the  9th  of  January,  1827,  and  exhibited 
a  copy  thereof;  that  John  Craigen  devised 
his  home  place  and  four  tracts  of  woodland 
to  said  Adaline  Craigen,  afterwards  Parran 
(said  respondents*  mother),  for  and  during 
her  natural  life,  and  after  her  death  to  the 
issue  of  her  body,  and,  in  default  of  any  is- 
sue, then  to  the  rest  of  her  heirs;  but  Mary 
Ann  Craigen,  the  wife  of  John  Craigen,  and 
executrix  under  the  will,  had  a  life  estate  In 
said  lands;  that  at  the  time  their  father 
married  their  mother,  which  was  about  the 
year  1836,  he  was  entirely  without  means; 
that  all  the  money  and  property  acquired  by 
him  was  the  result  of  the  profits  accruing 
from  the  real  estate  devised  to  their  mother 
and  grandmother  as  aforesaid,  and  from  the 
sale  of  a  large  part  thereof,  and  charging  and 


averring  that  the  97.000  paid  for  the  810M 
acres  of  land  conveyed  to  said  N.  D.  Parran 
by  John  Stump,  and  on  which  Pairan  resided 
at  the  time  of  his  death,  was  the  money  and 
separate  estate  of  their  mother,  Adaline,  and 
their  grandmother,  Mary  Ann  Craigen,  de- 
rived from  the  sale  of  her  maiden  lands  and 
other  property,  and  was  paid  for  In  the  life- 
time of  said  Mary  Ann  Craigen,  and  that 
the  same  was  true  as  regards  the  other  lands 
mentioned  in  plaintiffs'  bill;  that  when  the 
said  Stump  farm,  of  810%  acres,  was  pur- 
chased, the  deed  for  same  was. made  to  N.  D. 
Parran.  instead  of  to  the  said  Adaline  Pai^ 
ran  and  Mary  Ann  Craigen,  wlthoat  the  tat- 
ter's knowledge  and  consent,  and,  when  they 
learned  how  the  deed  had  been  drawn,  they 
called  the  said  N.  D.  Parran's  attention  to  the 
fact,  and  asked  that  the  said  deed  be  cor- 
rected, or  something  done  to  show  tlutt  said 
land  belonged  to  them,  and,  at  the  death  of 
her  said  husband,  should  become  the  prop- 
erty of  respondents;  that  said  N.  D.  Parran. 
re(!ognlzlng  the  Justice  of  said  claim,  at  once 
assented  to  It,  and  drew  up,  or  had  drawn 
up,  a  proper  paper  writing,  duly  signed  by 
him,  wherein  he  acknowledged  the  real  owner- 
ship of  said  land  to  be  in  thdr  mother,  and 
provided  that,  upon  his  death,  the  said  John 
C.  Parran  and  W.  V.  D.  Parran  (now  Par- 
sons) should  be  the  owners  of  said  land,  and 
that  this  is  equally  true  ct  the  other  lands 
mentioned  in  the  bill;  that,  while  the  deeds 
were  made  to  N.  D.  Parran,  the  money  of  re- 
spondents' mother  and  grandmother,  derived 
from  the  sale  of  other  lands  and  other  prop- 
erty, was  used  in  paying  for  them,  and  proper 
paper  writings  were  signed  by  the  said  N.  D. 
Parran  as  to  these  lands  also,  showing  that 
upon  his  death  they  should  be  owned  by  re- 
spondents; that  they  had  seep  these  paper 
writings,  but  were  not  then  able  to  file  them 
with  their  answer,  as  they  had  not  yet  be«i 
able  to  fully  examine  the  papers  left  at  his 
home  by  their  father  when  he  died,  but  would 
as  soon  as  practicable  make  such  examina- 
tion and  file  such  papers  If  they  could  he 
found,  and,  if  they  could  not  be  found,  they 
would  ask  leave  of  the  court  to  prove  their 
contents  by  oral  testimony,  which  they  could 
easily  do  to  the  satisfaction  of  the  court; 
and  averred  that,  by  reason  of  the  matters 
and  things  alleged  in  said  answer,  the  said 
Parran  only  held  said  lands  in  trust  for  them 
during  his  life;  and  that  at  his  death  they  be- 
came sole  equitable  owners  thereof,  and  that 
they  still  own  the  same;  and  praying  that 
no  further  action  should  be  taken  by  the  court 
in  this  cause  until  the  questions  raised  by  the 
said  answer  should  be  inquired  into  and  ad- 
Justed,  and  for  general  relief. 

To  which  answer  and  cross  bill  plaintifra,  R. 
L.  (Doleman,  Emma  P.  Ck>leman,  William  & 
Parran,  and  the  defendants  Nina  A.  Parran, 
widow  of  N.  D.  Parran,  deceased,  Martha  Bar- 
bee,  and  Samuel  Barbee,  filed  their  demorrer 
(which  was  overruled)  and  special  replication, 
wherein  they  traverse  every  matcfJal  aUega- 


W.V^.) 


COLEMAN  T.  PABBAjKT. 


771 


tloB  Of  the  answer,  denying  that  the  $7,000, 
or  any  part  thereof,  paid  for  the  310^  acres, 
the  Stump  land  conveyed  to  N.  D.  Parran  by 
deed  of  August  31,  1852,  was  the  money  and 
separate  estate  of  Adaline,  wife  of  N.  D.  Par- 
ran,  derived  from  the  sale  of  her  maiden  lands 
and  other  property,  or  that  any  part  of  said 
purchase  money  was  paid  out  of  the  money 
or  funds  of  Mary  Ann  Cralgen,  or  that  the 
oth^  lands  In  the  bill  mentioned  were  pur- 
chased by  the  said  N.  D.  Parran  with  the 
money  and  separate  estate  of  the  said  Adaline 
Parran,  derived  from  the  sale  of  her  maiden 
lands  and  other  property,  or  that  the  Stump 
land  and  the  other  lands  mentioned  In  said 
bill,  or  any  portion  thereof,  were  purchased 
or  paid  for  with  the  money  of  the  said  Mary 
Ann  Cralgen,  or  paid  for  in  the  lifetime  of 
said  Mary  Ann  Cralgen;  and  averring  that 
all  the  said  lands,  except  the  Stump  land, 
were  purchased  by  said  N.  D.  Parran  after 
the  death  of  said  Mary  Ann  Cralgen,  and  that 
the  purchase  money  for  the  Stump  land,  with 
the  exception  of  the  ca^h  payment  of  $3,000, 
was  paid  after  the  death  of  said  Mai-y  Ann 
Cralgen;  further,  that  the  said  real  estate  in 
the  bill  mentioned  was  purchased  of  said 
Stump  by  said  N.  D.  Parran  with  his  own 
money,  and  that  the  deed  for  said  real  estate 
was  made  to  him,  and  that  said  real  estate 
waa  held  and  owned  by  him  in  fee  simple; 
and  denying  that  said  Adaline  Parran  and 
Mary  Ann  Craigen  called  the  attention  of 
said  Parran  to  the  fact  that  the  deed  was 
made  to  him,  or  that  they  asked  that  the  deed 
should  be  corrected,  or  something  done  to  show 
that  said  real  estate  belonged  to  them,  and  at 
the  death  of  Adeline's  said  husband  should  be- 
come the  property  of  said  John  C.  Parran 
and  W.  V.  D.  Parsons;  and  denying  that  any 
such  claim  as  is  asserted  in  the  cross  bill  was 
made  by  Adaline  Parran  and  Mary  Ann  Cralg- 
en, or  either  of  them,  or  that  such  claim  was 
recognized  or  assented  to  by  said  N.  D.  Par- 
ran;  and  denying  that  the  said  Parran  drew 
up  or  had  drawn  up  any  proper  paper  writ- 
ing, or  any  writing,  duly  signed  by  him, 
wherein  he  acknowledged  the  real  ownership 
of  said  real  estate  to  be  in  said  Adaline  Par- 
ran,  and  providing  that,  upon  his  death,  the 
said  John  C.  Parran  and  W.  V.  D.  Parsons 
should  be  the  owners  of  said  lands;  and  de- 
nying that  the  other  lan4s  mentioned  in  the 
bill  were  purchased  by  Parran  with  the  mon- 
ey of  Adaline  and  Mary  derived  from  the  sale 
of  her  land  and  other  property;  and  denying 
that  proper  paper  writings  were  signed  by 
said  Parran  as  to  these  lands  showing  that  at. 
bis  death  said  lands  should  be  owned  by  said 
Parran  and  Parsons,  and  that  no  such  paper 
writing  or  writings  ever  existed;  and  utterly 
4ienying  that  any  such  writing  or  writings 
were  ever  seen  by  said  John  C.  Parran  and 
"W.  y.  D.  Parsons,  or  either  of  them;  and  de- 
nying that  the  said  N.  D.  Parran  only  held 
said  real  estate  In  trust  for  the  said  John  C. 
Parran  and  Parsons  during  his  life,  and  that 
at  his  death  they  became  the  sole  equitable 


owners  therec^,  and  still  own  the  same;  and 
averring  that  all  of  said  real  estate  in  the 
bill  mentioned  was  purchased  by  said  Parran 
with  his  own  money,  and  held  by  him  In  fee 
simple,  and  was  not  held  by  him  in  trust  for 
Parran  and  Parsons,  or  for  anybody  else;  and 
denyhig  that  said  N.  D.  Parran,  at  the  time 
he  married  Adaline  Cralgen,  was  utterly 
without  means;  and  further  denying  that 
said  N.  D.  Parran  ever  held  said  real  estate, 
or  any  part  of  it,  in  trust,  as  alleged  in  the 
cross  bill;  but  averring  that,  on  the  contrary, 
he  purchased  said  real  estate  with  his  own 
funds,  and  the  same  was  conveyed  to  him  in 
fee  simple,  as  shown  by  the  deeds  filed  in 
the  cause;  further  averring  that  said  real  es- 
tate was  always  held,  owned,  and  claimed  by 
N.  D.  Parran  in  fee  simple;  that  he  time  and 
again  offered  to  sell  said  real  estate,  and,  in 
order  to  effect  the  sale  of  the  same,  placed  it 
in  the  hands  of  other  parties  or  agents,  to 
sell  at  specified  prices,  for  the  sale  of  which 
said  Parran  was  to  pay  the  jparties  making 
the  sale  a  commission;  averring  that  on  the 
7th  of  September,  1887,  he  executed  a  deed 
of  trust  to  Benjamin  Dailey,  trustee,  convey- 
ing all  his  real  estate  in  the  bill  mentioned, 
and,  in  addition  thereto,  a  tract  of  about  7,000 
acres,  to  secure  a  debt  of  $3,000,  a  copy  of  which 
deed  of  trust  is  filed  as  an  exhibit;  that  by 
deed  dated  the  14th  day  of  December,  1889,  N. 
D.  Parran  and  wife  conveyed  to  I.  H.  C.  Pan- 
cake, for  the  sum  of  $4,000,  a  tract  known  as 
the  7,000-acre  tract,  described  in  the  deed  as 
6,768  acres,  and  exhibited  a  copy  of  the  deed; 
further  averring  that  there  was  a  suit  pend- 
ing in  the  circuit  court  of  Hardy  county  con- 
cerning the  said  sale  of  land  by  Parran  and 
wife  to  Pancake  for  several  years,  in  which 
John  C.  Parran  took  a  lively  interest  on  be- 
half of  the  parties  who  Instituted  the  suit 
against  his  father,  but  no  claim  or  right  what- 
ever was  set  up  or  asserted  by  said  John  C. 
Parran  and  W.  V.  D.  Parsons,  although  all 
the  facts  were  then  as  much  in  their  knowl- 
edge as  now,  and  their  father,  N.  D.  Parran, 
was  then  living  and  vigorously  defending  said 
suit,  and  was  sustained  by  the  courts  In  his 
defense  In  said  suit,  and  that  said  W.  Y.  D. 
Parsons  was  fully  aware  of  the  sale  of  said 
lands  to  said  Pancakes,  and  the  pendency  of 
said  suit;  and  further  averring  that  said  Ad- 
aline Parran,  the  mother  of  said  John  C.  Par- 
ran  and  W.  V.  D.  Parsons,  died  on  the 

day  of ,  1872;   that  on  the  19th  of  April, 

1876,  the  said  N.  D.  Parran  conveyed  to  the 
said  John  C.  Parran  and  W.  V.  D.  Parsons  all 
his  right  as  tenant  by  curtesy  in  all  the  lands 
of  their  mother,  the  said  Adalhie  Parran;  that 

said  deed  was  acknowledged  on  the day 

of ,  and  was  accepted  by  the  parties  and 

admitted  to  record  on  the  12th  day  of  March, 
1888,  and  on  the  27th  day  of  March,  1888. 
was  examined  and  delivered  to  said  John  C. 
Parran,  and  averring  that  if,  at  the  time  of 
the  execution  of  the  last-mentioned  deed,  John 
G.  Parran  and  W.  V.  D.  Parsons  had  any 
claim  or  right  whatever  to  any  lands  held  by 
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•aid  N.  D.  Parran,  that  was  the  time  to  have 
asserted,  or  to  have  obtained  some  recogni- 
tion of,  their  claims;  but  that  their  claim  that 
they  were  the  owners  of  said  real  estate  men- 
tioned in  the  bill,  and  that  said  lands  were 
held  in  trust  by '  the  said  N.  D.  Parran  for 
them,  was  not  made  at  that  time,  and  was 
never  made  or  heard  of  until  several  years 
after  the  death  of  N.  D.  Parran,  and  one  year 
after  the  institution  of  this  suit,  and  exhib- 
ited a  copy  of  said  deeds  of  N.  D.  Parran  to 
John  C.  Parran  and  W.  V.  D.  Parsons;  that 
said  Parian  and  Parsons  held  what  Is  known 
as  the  "Craigen  Home  Place"  under  said  con- 
veyance from  the  said  N.  D.  Parran  from  the 
date  of  said  deed  up  to  the  time  of  said  Par- 
ran's  death,  and  partitioned  said  place  be- 
tween themselves  after  said  deed  was  made 
to  them;  further  averring  that  the  will  of 
John  Craigen  set  forth  in  said  cross  bill  does 
not  correctly  present  the  title  to  the  lands  in 
said  will  set  forth  and  devised,  in  this:  that 
the  said  John  Oraigen  did  not  have  titie  to  all 
of  said  home  place  and  four  tracts  of  wood- 
land devised  by  said  will  to  Adallne  Craigen 
for  life;  that  George  See,  by  his  will,  a  copy 
of  which  is  filed  with  this  answer,  devised 
to  John  Craigen  and  Mary,  his  wife,  one-half 
of  the  plantation  upon  which  he  resided,  up- 
on the  conditions  set  forth  in  said  will;  that 
he  gave  to  his  daughter  Phoebe  Couchman  the 
upper  half  of  said  place,  to  be  equally  di- 
vided between  her  and  John  Craigen,  and,  if 
she  died  without  heirs  of  her  body,  the  said 
half  should  be  divided  between  John  Craigen 
and  Adam  See;  that  the  said  Phoebe  Couch- 
man  died  without  issue  of  her  body,  thus  giv- 
ing the  upper  half  of  the  place  to  John  Crai- 
gen and  Adam  See;  that  there  is  nothing  in 
this  cause  to  show  that  John  Craigen  and  his 
'  wife  purchased  Adam  See's  Interest  in  said 
place;  and  denying  that  said  Craigen  and  his 
wife  purchased  said  interest  of  said  Adam 
See,  which  interest  was  one-fourth  of  said 
place;  that.  If  said  Craigen  and  his  wife  pur- 
chased Adam  See*s  Interest  In  said  place  under 
the  provisions  of  Greorge  See*s  will,  Mrs.  Crai- 
gen would  have  been  entitled  to  one-eighth 
of  said  place  under  said  purchase,  and  to  one- 
fourth  under  the  will  of  George  See,  which 
would  have  made  her  interest  in  the  place 
three-eighths.  Respondents,  further  answer- 
ing, said  that  said  N.  D.  Parran  purchased 
said  real  estate  in  the  bill  mentioned  for  his 
own  use  and  benefit,  and  denied  that  any  ar- 
rangement, agreement,  or  understanding  was 
made,  before  or  after  the  purchase  of  any  of 
the  said  real  estate  by  him,  either  with  the 
said  Mary  A.  Craigen  or  his  wife,  that  the 
said  real  estate,  or  any  part  of  it,  was  pur- 
chased or  held  by  him  in  trust  for  them,  or 
either  of  them,  or  for  the  said  John  C.  Par- 
ran  and  W.  V.  D.  Parsons,  or  for  any  one 
else;  and,  while  denying  that  said  N.  D.  Par- 
ran  purchased  said  real  estate  from  the  pro- 
ceeds of  sale  of  the  land  or  property  of  his 
wife,  the  said  Adallne  Parran,  or  with  the 
money  or  property  of  Mary  Ann  Craigen,  sub- 


mitting that  he  had  the  right  to  receive  the 
rents  and  profits  of  the  land  of  his  said  wife, 
and  to  reduce  her  personal  property  into 
possession,  and  to  make  such  use  and  invest- 
ment thereof  as  he  might  desire  or  deem  prop- 
er under  the  then-existing  Jaws  <^  the  state 
of  Virginia,  and  that  even  if  the  said  N.  D. 
Parran  had  received  any  money  from  Mary 
Ann  Craigen,  which  is  denied,  that  it  would 
only  have  created  a  personal  Uabilily  upon 
him,  which  could  only  have  been  enforced  in 
a  court  of  law,  and  which  cannot  at  this  time 
be  continued  into,  a  trust;  and  claiming  that 
the  fact  that  said  Stump  land  was  purchased 
by  the  said  Parran  in  1862;  that  said  Mary 
Ann  Craigen  died  in  1853,  leaving  a  will;  that 
said  Adallne  Parran  died  in  1872  or  1873;  and 
that  N.  D.  Parran  died  in  1890;  and  that  the 
said  claim  that  the  said  Parran  held  the  land 
in  the  bill  mentioned  in  trust  for  the  said 
John  C.  Parran  and  W.  V.  D.  Parsons  was 
never  made  or  set  up  until  the  said  cross  hiQl 
was  filed,— Justifies  the  respondents  in  saying 
that  the  said  claim  of  said  trust  is  a  stale 
claim,  and  Is  of  such  a  diaracter  that  a  comrt 
of  equity  will  not  enforce  it;  and  praying 
that  the  relief  asked  for  in  the  original  blU 
may  be  granted,  and  for  general  relief. 

The  will  of  George  See  provides  tor  Mary 
Ann  Craigen,  his  daughter,  who  was  the 
mother  of  Adallne  Louisa  Parran,  as  follows: 
*•!  give  and  bequeath  unto  my  son-in-law 
John  Craigen,  and  his  wife,  Mary,  and  heirs 
one-half  of  the  plantation  whereon  I  live, 
and  adjoining  Harness'  land,  and  all  the  ad- 
vantages arising  therefrom  to  them  and  the 
heirs  of  my  daughter  Mary's  body,  fwrever. 
I  give  and  bequeath  unto  my  daughter  Phoebe 
Couchman  the  upper  half  of  my  plantation,  to 
be  equally  divided  between  her  and  John 
Craigen  as  to  quality  and  quantity;  but, 
should  my  said  daughter  die  without  heirs  of 
her  own  body,  it  Is  then  my  will  and  desire 
that  said  half  of  my  plantation  should  be 
divided  between  my  son-in-law  John  Craigen 
and  my  son  Adam  See;  and,  should  my  son 
Adam  dispose  of  the  lands  whereon  he  now 
lives,  it  is  my  desire  that  John  Craigen  and 
Mary,  his  wife,  shall  have  Adam's  part,  on 
paying  to  him,  the  said  Adam,  three  hundred 
pounds  in  two  annual  payments;  and  also* 
on  the  death  of  my  daughter,  John  Craigen 
and  my  son  Adam  shall  pay  to  my  son  George 
See,  Jr.,  one  hundred  pounds,  to  Catb.  Paul 
one  hundred  pounds,  to  Leonard  Stomp  and 
Eliza,  his  wife,  one  hundred  pounds,  and  to 
John  See's  children  one  hundred  pounds,  to 
them  and  their  heirs.  •  •  •  i  ^ve  and.  be- 
queath unto  John  Craigen  and  Mary,  his  iwlfe. 
and  to  my  daughter  Phoebe  Couchman,  an 
outsurvey  upon  Watt's  Run,  to  be  equally  di- 
vided, and  subject  to  the  same  rules  as  tbe 
property  above  divided,  to  them  and  tbeir 
heirs,  forever.  I  also  give  and  bequeath 
unto  my  son  George  See,  my  son  Adam  See, 
my  daughter  Catty  Paul,  my  daughter  Pboe- 
be  Couchman,  my  son-in-lai^  John  Craigen 
and  Mary,  his  wife,  my  son-in-law  Leonard 
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Stump  and  Elisa,  hlB  wife,  and  to  the  children 
of  John  See,  dec*d,  oi^e  share  only  of  all 
my  property  remaining  at  my  decease,  and 
not  here  divided,  to  be  divided  equally 
amongst  them  and  their  heirs.  Also,  at  the 
death  of  my  beloved  wife,  it  is  my  will  that 
all  the  negroes  left  to  her  for  life  should  be 
equally  divided  amongst  my  children,  and 
the  children  of  John  See  to  have  one  child's 
share,  as  aforesaid,  to  them  all  and  their 
heirs,  forever."  The  v^lll  of  John  Craigen 
provides  for  the  immediate  sale  of  his  perish- 
able property,  not  in  said  will  otherwise  dis- 
posed of,  and  proceeds  applied  to  his  debts; 
and  to  his  wife,  Mary  Ann  Craigen,  he  gave 
the  plantation  whereon  he  lived,  with  all 
household  and  kitchen  furniture,  two  plows, 
one  harrow,  two  worlc  horses,  four  cows, 
twelve  sheep,  twelve  hogs,  with  the  gear  be- 
longing to  the  work  horses,  negro  Tom,  Lean« 
Han,  and  Henry,  for  and  during  her  nat- 
ural life,  out  of  which  his  children  were  to  be 
supported  until  they  should  marry,  provided 
they  remained  with  their  mother,  and  at  mar- 
riage were  to  receive  their  proportionate 
share  of  the  movables  as  an  outfit  agreeable 
to  those  who  had  been  provided  for  already; 
and  his  wife  to  have  full  third  part  of  all 
bis  lands  during  the  same  period,  after  her 
decease  to  be  diposed  of  as  in  said  will  direct- 
ed, all  bis  other  lands  to  be  rented,  except  so 
much  as  his  executrix  might  think  neces- 
sary for  the  maintenance  and  support  of 
those  of  his  children  who  were  then  married 
and  had  families  to  maintain,  or  such  as 
might  thereafter  place  themselves  in  such  po- 
sition as  to  require  a  home;  then  proceeds  to 
devise  to  his  several  children  by  name,  and 
the  heirs  of  their  respective  bodies  (and,  in 
default  of  heirs  of  the  body  of  any  one  at  his 
death,  the  share  of  each  to  be  divided  equal- 
ly among  the  others  or  their  children),  his 
various  tracts  of  land;  and  to  his  youngest 
daughter,  Adallne  Louisa,  he  gave  his  home 
place,  with  four  outsurveys  in  the  mountains, 
''subject  to  the  same  limitations,  to  wit,  for 
and  during  her  natural  life,  and  at  her  de- 
cease to  the  heirs  of  her  body,  and,  in  default 
of  having  any,  to  revert  to  the  rest  of  my 
heirs."  On  the  2d  of  October,  1854,  the  wlU 
of  Mary  Ann  Craigen  was  probated  in  Hardy 
county  court,  wherein  she  bequeathed  to  her 
daughters  Catherine  B.  Williams  and  Adallne 
Xb  Parran  all  the  estate  of  which  she  might 
die  possessed,  saving  and  excepting  certain 
sums  of  money,  secured  by  deeds  of  trust  ex- 
ecuted by  James  T&y\or  to  George  W.  Wash- 
ington, trustee,  for  testator's  benefit,  which 
Abe  bequeathed  to  a  trustee  for  her  daughter 
Svellne  Taylor  and  her  children. 

Dr.  K.  D.  Parran  married  Adallne  Louisa 
Oraigen  about  the  year  1836,  and  resided  on 
-the  Craigen  place  from  that  time  untU  after 
the  death  of  his  wife,  Adallne,  which  oc- 
cmrred  about  1872.  After  his  marriage  to 
miss  Craigen,  who  was  his  second  wife,  he 
seems  to  have  had  a  rather  checkered  career 
£rom  a  financial  standpoint     He  became  in- 


volved, and  in  1843,  on  his  own  appUcation* 
he  was  declared  a  bankrupt  by  the  United 
States  district  court  of  the  Western  district  of 
Virginia,  and  on  October  14th  of  that  year 
was  discharged  from  all  his  debts.  After 
this,  Dr.  Parran  continued  to  live  at  the  Crai- 
gen place,  and  evidently  took  a  very  active 
interest  in  the  affairs  of  the  farm,  and  did 
c<Hislderable  trading  for  hhnself,  and,  be- 
fore his  death,  acquired  some  proper^  at 
least  in  his  own  right,  about  which  no  ques- 
tion has  been  raised.  At  one  time.  In  De- 
cember, 1889,  he  sold  a  tract  of  some  7,000 
acres  of  mountain  land  for  $4f000.  James 
Wolf,  a  witness  for  appellants,  testifies  that 
be  bought  from  him  since  the  war  a  parcel  of 
land  for  $225;  and  M.  H  See,  one  of  appel- 
lants' viitnesses,  on  cross-examination^  to  the 
question  whether  he  was  acquainted  with  Dr. 
Parran,  and  whether  his  ^'standing  in  th^ 
community  as  a  business  man,  an  honest  and 
honorable  man,  was  not  of  the  very  best," 
says:  '1  was  very  well  acquainted  with 
him,  and  his  standing  was  of  the  yeary  best,— 
among  the  best."  On  the  81st  of  August, 
1852,  Dr.  Parran  purchased  310%  acres  of 
land  from  John  Stump,  imown  in  the  record 
as  the  *'Stump  Farm."  He  paid  $3,000  cash, 
and  for  the  residue  gave  his  several  bonds 
for  $800  each,  payable  to  John  Stump,  on  the 
Ist  days  of  September,  1853,  1854,  1855,  1856, 
and  1857,  respectively.  The  deed  for  this 
tract  of  land  was  acknowledged  and  admitted 
to  record  in  the  clerk's  office  of  Hardy  coun- 
ty court  on  the  day  of  its  date.  There  Is  evi- 
dence tending  to  prove  that  a  part  of  the 
money,  at  least,  paid  on  this  farm,  was  from 
the  Craigen  farm,  the  proceeds  of  sale  of 
two  negroes  and  of  a  lot  of  cattle  at  different 
times;  and  there  is  confiict  of  testimony  as  to 
the  part  taken  by  Dr.  Parran  in  the  conduct 
and  control  both  of  the  Craigen  and  Stump 
farms,  some  of  the  witnesses  stating  that  Par- 
ran  had  no  control,  that  Mary  Ann  Craigen 
did  all  of  the  hiring  and  paying  on  the  Crai-. 
gen  farm,  and  that  John  C.  Parran  built  the 
house  on  the  Stump  farm,  and  managed  the 
whole  business,  while  others  say  that  his 
father,  N.  D.  Parran,  did  it^  and  file  receipts 
for  work  done  on  the  house,  and  prove  that 
he  hired  and  paid  the  expenses  and  controlled 
the  matter.  After  the  house  was  built,  N.  D. 
Parran  moved  onto  the  Stump  farm,  and 
worked  it  until  his  death.  On  the  7th  day 
of  September,  1887,  N.  D.  Parran  and  wife, 
the  defendant,  Nina  A  Parran,  executed  k 
deed  of  trust  on  said  lands  sought  to  be  par- 
titioned, including  the  Stump  farm,  and  on  a 
tract  of  6,768  acres  of  mountain  land,  to 
Benjamin  Bailey,  truatee,  to  secure  to  Ann  H 
Covell  the  sum  of  $3,000.  To  show  that  th« 
plaintiff  in  the  cross  bill,  John  C.  Parran,  re- 
garded the  land  as  being  the  property  of  bis 
father,  the  defendants  introduced  two  let- 
ters written  by  said  John  C.  Parran,  marked 
*'Bxhlbit  C,"  with  deposition  of  M.  W.  Gam- 
ble, as  follows:  "Green  Spring,  W.  Va,,  De- 
cember 6th,  1888.    Dear  Pa:    I  am  in  recelpJ^ 
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of  a  letter  from  Wm.  Stamp,  here  inclosed. 
Informing  me  of  the  sale  of  yomr  mountain 
land  for  the  sum  of  $5^126  dollars  cash,  you 
having  given  him  authority—  do  so.  Tou 
after  gave  Messrs.  Pancalces  the  option  for 
$4,000  on  time.  You  must  have  forgotten 
your  arrangement  with  Stump.  Your  chances 
for  trouble  are  eminent  Possibly,  by  Ninnie 
refusing  to  sign  the  deed  may  save  you.  In 
either  case  one  party  or  the  other  will  claim 
damage.  I  write  hoping  it  may  reach  you  be- 
fore you  have  gone  too  far.  The  40  acres  in 
Shook's  run  is  not  included  in  your  Green  & 
Fleming  tract  If  you  can  keep  it  out,  hold 
it  for  me.  I  had  thought  to  have  been  up 
long  since.  Love  to  alL  J."  Also:  "Green 
Spring,  W.  Ya.,  Dec.,  1889.  Dr.  Pa:  I  wrote 
hurriedly,  and  without  knowing  Just  how  far 
you  had  gone.  Have  since  iiad  a  talk  with 
Will  Stamp,  and  I  <*annot  see  any  way  but  to 
play  out  the  best  you  can.  It  was  not  your 
intention  formerly  to  sell  all  the  timber  from 
your  Adam  See  land  or  your  Stump  farm, 
but  I  find  you  have  made  a  dean  sweep, 
even  the  44  acres  in  Shock's  run  that  you 
once  sold  to  me  in  connection  with  2  acres 
at  Abe  See's  and  Adam  See's  land  for  |1,500; 
but,  as  you  failed  to  make  anything'  out  of 
my  part  of  home  place,  I  give  up  the  said 
land.  I  do  not  write  this  to  embarrass  you, 
but  to  remind  of  the  necessity  of  holding 
some  timber— say,  two  or  more  hundred 
acres— you  might  reserve  from  your  S.  K.  of 
Stump  place  comer,  and  running  with  the  top 
of  Stony  Run  ridge  to  Adam  Harness'  line, 
embracing  the  land  east  of  Judy's  and  NefTs. 
Do  not  think  me  officious  for  ottering  these 
suggestions  unrequested.  I  am  prompted 
only  by  the  best  motives  for  your  interest  *  I 
paid  last  spring  $754  security  for  parties. 
This  was  caused  by  a  man  who  is  now  suck- 
ing the  blood  of  some  else.  That,  with  short 
crops  last  year,  and  this,  has  rendered  me 
so  thin  one  might  read  the  declaration  on 
both  Bides.  Yet  I  am  determined  to  pull 
through,  or  die  in  the  traces.  I  wish,  if  you 
see  Mr.  Adam  Fisher,  ask  him  if  he  would 
want  any  lime  this  siMing,  and,  if  so,  what  he 
will  pay  at  kiln  near  John  Redman's,  or  what 
delivered.  I  saw  Will  a  few  days  ago.  He 
regrets,  and  condemns  Pancake's  action, 
knowing  that  the  land  was  s<^d  before  he 
came  to  you,  and  the  price.  I  am  now  get- 
ting out  com,  iMidly  damaged  and  light 
Yours  truly,  J.  0.  Parran." 

Appellants  prove  some  declarations  made 
by'N.  D.  Parran,  to  the  effect  that  he  had  no 
interest  in  the  Stump  farm.  Witness  George 
W.  Cleaver  says:  ''He  told  me  often  that 
the  Stump  place  belonged  to  Yhrginla  and 
John  Parran;  and  not  only  that,  he  told  me 
a  short  time,  a  day  or  two,  before  Mrs.  Par- 
ran's  death,  that  he  would  have  not  a  place 
to  put  his  bead  under  without  it  was  John 
and  Virginia's  request  to  leave  him  a  home,  or 
stay  there."  Witness  further  stated  that  aft- 
er the  death  of  Mrs.  Parran,  when  the  doc- 


tor was  talkhig  about  building  on  the  Stump 
place,  "he  was  not  able  to  build  himself,  with- 
out John  and  Virginia  hoping  him;  that  tt 
would  be  coming  to  them  anyhow  after  his 
death,  and  it  was  theirs  at  the  time."  Wit- 
ness Maiy  Stump  testified  that,  on  the  night 
of  the  death  of  Adaline  U  Parran,  she  **went 
to  console  the  doctor,  and  he  told  me  that  be 
hadn't  anything  on  earth;  he  was  hornless, 
and  that  everything  belonged  to  Virginia  and 
John."  Witness  Seymour  Thom  says  he 
heard  a  conversation  between  Dr.  Parran  and 
Mrs.  Craigen  and  Mrs.  Parran.  The  doctor 
said  the  Branson  place  was  for  sale,  and  they 
ought  to  try  and  buy  it  "They  said  they 
would  not  do  it;  that  he  would  have  it  deed- 
ed to  himself,  as  he  did  the  Stump  place." 
That  witness  heard  N.  D.  Parran  say  *tbe 
land  and  house  was  theirs  at  his  death,  and 
he  was  to  stay  there  wlille  he  lived.  He 
wanted  them  to  go  to  the  expense  of  boildlng 
the  house  for  him  to  live  in,  as  it  was  theirs 
at  his  death."  There,  is  no  attempt  to  prove 
the  sale  of  the  Ufe  estate  or  estate  by  the 
curtesy  of  Dr.  Parran  in  his  wife's  property, 
except  by  oral  testimony,  which  is  objected 
to.  Witness  Simon  Dasher  says:  *^  was 
present  here  in  Moorefleld  when  his  life  inter- 
est was  sold  in  the  Oraigen  place.  As  well 
as  I  recollect  it  was  sold  or  bid  in  at  about 
$2,100  by  Jerrard  Williams,  if  my  memory 
serves  me  right"  There  is  no  evidence 
wliatever  that  it  was  ever  conveyed,  or  that 
N.  D.  Parran  was  ever  dispossessed  thereof. 
N.  D.  Parran  had  no  int»est  by  virtue  of  his 
marital  rights  in  the  '^ome  place"  of  John 
Craigen  at  the  time  he  filed  his  schedules  In 
bankruptcy,  and  also  at  the  time  it  is  daimed 
his  life  Interest  was  sold,  as  Adaline  Louisa, 
his  wife,  took  nothing  therein  until  the  death 
of  her  mother,  Mary  Ann  Craigen,  at  which 
time  she  toc^  a  Ufe  estate  in  the  estate  of 
John  Craigen,  under  his  will,  and  the  one  un- 
divided half  in  fee  of  whatever  interest  Mary 
Ann  Craigen  had  therein,  and  which  by  her 
will  she  left  equally  to  Adaline  and  her  sis- 
ter Mrs.  Williams. 

The  cause  came  on  to  be  heard  on  the  13th 
day  of  March,  1896,  upon  the  papers  formerly 
read  therein,  the  answer  of  John  C  Parran 
and  W.  V.  D.  Parsons  in  the  nature  of  a 
cross  bill,  and  the  amended  cross  bin  of  tine 
said  John  C.  Parran  and  W.  V.  D.  Parsons^ 
and  upon  the  answer  or  special  replication  in 
writing  to  said  cross  bill  and  amended  cross 
bill,  and  upon  the  second  amended  cross  bill, 
making  certain  new  parties  to  the  suit  proc- 
ess duly  executed  thereon,  and  upon  the  dep- 
ositions of  witnesses  with  the  objections 
thereon  Indorsed  and  sustained,  1^  the  objec- 
tion of  John  O.  Parran  and  W.  V.  D.  Par- 
sons; and,  being  argued  by  counsel,  the  court 
dismissed  said  answers  of  John  C  Parran 
and  W.  V.  D.  Parsons  so  far  as  they  are  In 
the  nature  of  cross  bills  setting  up  a  claim  by 
the  said  respondents  to  be  the  sole  owners 
of  the  land  in  the  bill  and  proceedings  men- 
tioned, at  the  cost  of  said  res];>ondents»  the 
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court  being  of  the  opinion  that  their  said 
claim  was  not  sustained,  from  which  decree 
said  Parran  and  Parsons  ^appeal  to  this  court, 
and  assign  the  following  errors:  "(1)  The 
court  erred  in  holding,  as  it  must  have  been 
done,  under  the  evidence  in  this  cause,  that 
Dr.  Parran  had  any  interest  in  the  home  place 
during  the  Uf  etime  of  Mary  Ann  Graigen,  or 
his  wife,  Adallne  L.  Parran,  or  that  be  had 
curtesy  in  the  home  place  or  any  of  the  out- 
lying surveys  after  Adallne  L.'s  death.  (2) 
The  court  erred  in  holding  that  the  plaintifPs 
were  entitled  to  any  distributive  shares  of  the 
lands  acquired  by  Dr.  Parran,  as  shown  in 
this' record.  (8)  The  court  erred  in  not  hold- 
ing that  Dr.  Parran's  Interest  in  all  the  real 
estate  derived  by  his  wife,  Adallne,  under  the 
wills  of  John  Graigen,  Mary  Ann  Graigen,  and 
Phoebe  Gouchman,  ceased  and  determined  at 
Adallne's  death,  and  then  reverted  to  petition- 
ers. (4)  The  court  erred  in  not  holding  that, 
as  to  the  Stump  place.  Dr.  Parran  was  sim- 
ply a  trustee  for  the  petitioners;  and,  having 
been  by  them  permitted  to  live  on  the  farm 
tin  his  death,  all  his  interest  therein  ceased 
at  his  death.  (5)  The  court  erred  in  dismiss- 
ing petitioners'  cross  bill.** 

It  appears  from  the  record  that  the  origi- 
nal answer  and  cross  bill  of  defendants  John 
C.  Parran  and  W.  V.  D.  Parsons  was,  by 
leave  of  the  court,  amended  by  certain  inter- 
lineations made  therein,  as  designated  in  the 
decree  authorizing  the  amendments  to  be 
made,  and  the  answer  and  cross  bill  as 
amended  only  appear  in  the  record.  The 
second  amended  cross  bill  simply  prays  that 

the  certain  parties  named,  the  heirs  of 

Williams,  deceased,  be  made  parties  to  the 
suit,  and  makes  no  further  allegations  in  ad- 
dition to  those  contained  in  the  amended 
cross  bill.  The  allegations  of  the  cross  bill 
distinctly  set  up  an  express  trust,  alleging 
that  N.  D.  Parran  drew  up,  or  had  drawn  up, 
a  proper  paper  writing,  duly  signed  by  him, 
wherein  he  acknowledged  the  real  ownership 
of  said  land  (referring  to  the  Stump  place) 
to  be  in  respondents*  mother,  and  providing 
that  upon  his  death  the  said  respondents 
should  be  the  owners  of  the  land,  and  that 
this  was  equally  true  of  the  other  lands 
sought  to  be  partitioned,  and  that  propel  pa- 
per  writings  were  signed  by  said  N.  D.  Par- 
ran  also  as  to  such  other  lands,  showing  that 
upon  his  death  they  should  be  owned  by  re- 
spondents; that  said  respondents  would  file 
such  papers,  or,  if  they  could  not  be  fouifd, 
tbey  would  ask  leave  of  the  court  to  prove 
their  contents  by  oral  testimony,  which  they 
could  easily  do,  to  the  satisfaction  of  the 
court 

The  respondents  failed  to  produce  or  file 
such  paper  writings  as .  they  alleged  were 
made  and  signed  by  N.  D.  Parran,  acknowl- 
edging the  real  ownership  of  said  lands,  or 
any  of  them,  to  be  in  respondents,  and  made 
no  attempt  to  prove  by  oral  testimony  the 
existence  of  such  papers  declaring  an  ex- 
press trust,  excepting  by  the  testimony  alone 


of  reiipondents  John  O.  Parran  and  W.  Y.  P. 
Parsons,  to  the  testimony  of  both  of  whom 
objection  was  made  because  of  their  incom- 
petence as  witnesses,  under  section  23,  c.  130, 
of  the  Gode,  and  which  objection  was  prop- 
erly sustained.  Respondents  allege  that  the 
Stump  farm  was  paid  for  in  the  lifetime  of 
Mary  Ann  Graigen.  The  record  does  not 
show  the  exact  date  of  the  death  of  Maiy 
Ann  Graigen,  but  it  was  some  time  in  1858. 
Her  will  was  admitted  to  probate  October  2, 
1854.  Reepond^ts  rely  largely  upon  the  tes- 
timony of  Seymour  Thorn,  who  testifies  that 
the  cattle,  the  proceeds  of  the  sale  of  which 
were  for  the  last  two  payments  on  the  Stump 
farm,  were  sold  before  the  death  of  Mairy 
Aim  Graigen,  while  the  fact  is  the  last  an- 
nual payment  was  due  not  until  the  fall  of 
1857;  and  the  evidence  shows  that  N.  D. 
Parran  made  large  payments  on  said  pur- 
chase money  late  in  the  50's,  and  one  of  |326 
on  the  27th  of  April,  i860.  "A  trust  which 
results  by  implication  and  operation  of  law 
from  the  payment  of  the  purchase  money, 
or  a  part  of  it,  and  without  any  agreement, 
is  a  pure  and  simple  trust  of  the  ownership 
of  the  land.  It  is  not  an  interest  in  the  pro- 
ceeds of  the  land,  nor  a  lien  upon  it  for  the 
advance,  nor  an  equity  or  right  to  a  sum 
of  money  to  be  raised  out  of  it,  or  upon  the 
security  of  it  Such  rights  arise  from  spe- 
cial agreements,  and  are  the  subjects  of  ex- 
press trusts,  or,  when  implied,  it  is  from  oth- 
er circumstances  than  the  mere  ownership 
of  the  purchase  mpney.  There  can  be  no  re- 
sulting trust  of  an  estate  to  a  particular  ex- 
tent of  its  value  in  the  grantee.  •  •  • 
What  is  known  as  a  resulting  trust  is  a  com- 
plete trust  of  original  ownership,  and  it  is 
nothing  else.  Therefore,  to  make  a  partial 
payment  create  a  resulting  trust  at  all,  the 
money  must  be  paid  as  a  definite  aliquot  part 
of  the  consideration  of  the  purchase,  and 
thus  the  trust  will  be  of  an  aliquot  part  of 
the  whole  estate  in  the  property;  but,  unless 
the  payment  or  advance  be  of  a  definite  part 
of  the  consideration  money  as  such,  no  trust 
will  result  by  implication  of  law  and  with- 
out agreement."  2  Bart.  Gh.  Prac  {  288. 
This  court  has  gone  further,  and  does  not 
confine  a  resulting  trust  in  a  part  to  an  ali- 
quot part,  but  makes  it  a  trust  pro  tanto. 
"A  resulting  trust  arising  from  the  payment 
by  a  stranger  of  the  whole  or  a  part  of  the 
purchase  money  of  land  conveyed  to  anoth- 
er is  a  claim  to  the  whole  or  a  definite  por- 
tion of  the  land,  corresponding  to  the  portion 
of  the  purchase  money  paid  by  such  stran- 
ger, and  not  a  lien  upon  the  land  for  the  sum 
of  money  paid  by  such  stranger,  as  a  part 
of  the  purchase  money.'*  Shaffer  v.  Petty, 
30  W.  Va.  248,  Syl.,  points  4  and  5,  4  S.  D. 
27a  See,  also,  Heiskell  v.  Trout,  81  W.  Va. 
810,  8  S.  B.  567;  Heiskell  v.  Powell,  23  W. 
Va.  717.  And  "where  one  pays  part  of  the 
purchase  price  of  land,  and  a  deed  is  taken 
in  another's  name,  so  that  a  resulting  trust 
arises,  so  it  Is  certain  what  amount  the  one 
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claiming  under  the  trust  paid  (whether  the 
part  paid  by  an  exact  division  of  the  whole 
or  not— that  Is,  whether  It  be  an  aliquot  part 
or  not— is  immaterial),  this  will  be  a  trust 
pro  tanto.  There  must  be  certainty  as  to  the 
interest  In  the  land/'  Currence  v.  Ward,  43 
W.  Va,  — ,  SyL,  point  6,  27  S.  B.  329,  In 
which  decision  the  question  is  thoroughly 
discussed  by  Judge  Brannon.  "Where  the 
trust  does  not  appear  on  the  face  of  the  deed 
or  other  instrument  of  transfer,  a  resort  to 
parol  evidence  Is  indispensable.  It  is  settled 
by  a  complete  unanimity  of  decision  that 
such  evidence  must  be  clear,  strong,  unequiv- 
ocal, unmistakable,  and  must  establish  the 
fact  of  the  payment  by  the  alleged  benefi- 
ciary beyond  a  doubt  Where  the  payment 
of  a  part  only  Is  claimed,  the  evidence  must 
show,  in  the  same  clear  manner,  the  exact 
portion  of  the  whole  price  which  was  paid/' 
2  Pom.  Bq.  Jur.  i  1040;  Troll  v.  Carter,  15 
W.  Va.  567,  Syl.,  point  7;  Armstrong  v.  Bai- 
ley, 43  W.  Va.  — ,  28  S.  B..  706.  "A  re- 
sulting trust  is  a  mere  creature  of  equity, 
as  a  resulting  use  is  of  law;  and  it  cannot 
therefore  arise  where  there  is  an  express 
trust  declared  by  the  parties,  and  evidenced 
by  a  written  declaration  of  such  express 
trust"  Leggett  v.  Dubois,  6  Paige,  114.  In 
U.  S.  V.  Union  Pac.  R.  Co.,  11  Blatchf.  402, 
Fed.  Cas.  No.  16,598,  it  Is  held  that,  where 
a  trust  is  express,  "Implications  are  thereby 
excluded." 

The  evidence  adduced  by  the  appellants, 
taken  alone,  and  without  considering  much 
contradictory  testimony  taken  by  appellees, 
is  vague  and  uncertain,  and  wholly  insuffi- 
cient to  establish  a  resulting  trust;  and  ap- 
pellants having  failed  to  sustain  the  allega- 
tions of  their  cross  bill  alleging  the  exist- 
ence of  paper  writings  declaring  an  express 
trust,  either  by  producing  such  papers,  or 
proving  their  contents,  the  decree  complain- 
ed of  is  affirmed,  and  the  cause  remanded  to 
the  circuit  court  to  be  further  proceeded  In. 


(43  W.  Va.  7U) 

WINDON  V.  STEWART. 

(Supreme  Court  of  Appeals  of  West  Vhrginia. 

Nov.  10,  1897.) 

Guardian  and  Ward— Contracts— AocounTiNG 
—Parent  and  Child  —  Duty  to  Support  — 
Landlord  and  Tenant  —  Rbpairs  —  Improvb- 

MBNTS. 

1.  A  guardian  may  lease  the  land  of  his  ward, 
either  by  private  contract  or  public  outcry. 

2.  If  a  guardian  lease  the  land  of  his  ward  in 
good  faith  for  a  rental  believed  hj  him  to  be 
fah*,  he  cannot  be  charged  with  a  higher  rental, 
unless  it  be  so  inadequate  as  to  carry  the  con- 
viction of  bad  faith. 

3.  Where  a  guardian  or  other  fiduciary  or 
trustee  does  an  act,  and  it  is  sought  to  make 
him  liable  for  a  loss  consequent  thereon,  on  the 
theory  that  his  act  was  injudicious  and  improv- 
ident, if  the  act  was  in  entire  good  faith,  and 
the  fault  only  an  error  of  judgment  and  want 
of  sharp-sighted  yigilance,  and  the  act  be  one 
which,  as  a  prudent  man,  he  might  have  done 
in  his  own  matters,  he  cannot  be  made  liable. 

4.  A  tenant  must  make  ordinary  repairs  to 


buildings,  repair  and  keep  op  fences,  remove 
and  keep  down  filth  growing  on  farming  and 
grazing  lands,  at  his  own  expense,  unless  other- 
wise provided  in  the  lease. 

6.  A  tenant  cannot  make  permanent  improve- 
ments, and  charge  the  landlord  therefor,  with- 
out the  latter's  consent 

0.  A  guardian  cannot  allow  the  tenant  for 
repairs  which  the  tenant  should  make,  and  get 
credit  in  his  account  against  the  ward. 

7.  A  father.  If  of  ability,  must  support  his 
child,  and  cannot  charge  him  with  maintenance, 
though  the  child  have  estate  of  liia  own. 

8.  A  guardian  cannot,  without  a  previous  or- 
der of  court,  use  any  part  of  the  principal  of 
the  ward's  personal  estate  for  any  purpose, 
and  a  court  can  only  make  such  order  for  main- 
tenance or  education,  not  for  improvement  of 
laud  or  other  purpose.  (No  opinion  is  intended 
as  to  a  child  too  young  to  be  bound  out.) 

9.  Where  a  former  settlement  is  surcharged 
and  falsified,  no  new  settlement  covering  and 
overhauling  the  whole  transaction  is  to  be 
made,  but  an  account  is  made  of  items  sur- 
charged or  falsified,  and  the  sum  of  such  items 
is  the  measure  of  relief  to  the  party  injured  by 
the  former  settlement. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Harrison  coun- 
ty; J.  M.  Hagana,  Judge. 

Suit  by  Ingaby  M.  Wlndon  against  Wil- 
liam A.  Stewart,  as  his  guardian.  Decree 
for  plaintiff.    Defendant  appeals.    Reversed. 

John  Bassel,  for  appellant  Lewis  C  Law- 
sou,  for  appellee. 

BRANNON,  J.  This  is  an  appeal  from  a 
decree  in  a  chancery  suit  by  Ingaby  M. 
Wlndon  against  William  A.  Stewart  to  sur- 
charge and  falsify  ex  parte  settlements 
made  by  Stewart  as  guardian  of  Ingaby  M. 
Wlndon,  n6e  Stewart,  in  which  those  set- 
tlements were  reviewed,  and  a  liability  lar- 
ger than  that  shown  by  them  imposed  on 
the  guardian,  and  he  appeals. 

The  first  assignment  of  error  Is  th&t  the 
order  of  reference  to  a  commissioner  was 
Improper  when  made,  because  at  that  time 
prima  facie  evidence  to  Impugn  the  former 
settlements  had  not  been  adduced.  In  the 
first  place,  the  last  or  final  ex  parte  settle- 
ment was  never  confirmed.  Again,  evidence 
tending  to  show  that  rent  for  the  land  of  the 
ward  was  too  little  had  been  given  before 
the  reference.  And  again,  these  settlements 
show  errors  on  their  face  in  allowing  prin- 
cipal of  the  ward's  estate  to  be  used  in  im« 
proving  land  and  in  maintenance  of  the 
ward,  without  order  of  court  Under  these 
circumstances,  point  2  in  Seabrlght  r.  Sea- 
bright,  28  W.  Va.  412,  would  justify  the 
reference,  as  it  holds  that,  if  errors  appear 
on  the  settlement,  even  the  bill  need  not 
specify  those  errors,  but  there  may  be  at 
once  a  review  of  such  settlement;  and. 
moreover,  point  6  In  that  case  holds  that, 
even  where  there  is  no  error  apparent  on 
the  settlement  assailed,  and  in  a  case  ^nrhere 
no  reference  is  at  the  time  proper,  yet.  If  it 
turns  out  at  last  to  have  been  proper  from 
further  developments  in  the  case,  the  court 
will  not,  because  of  such  premature  refers 
ence  alone,  reverse  a  decree. 
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The  second  aMlgnment  of  error  Is  that  the 
decree  charged  the  guardian  with  ^65.96 
additional  rent  on  the  ward's  land  beyond 
that  charged  in  the  former  settlements.  I 
shall  refrain  from  detailing  undei*  this  head, 
or  any  other,  the  large  volume  of  differing 
and  conflicting  oral  evidence,  since  it  is 
cumbersome  and  improper  to  load  opinions 
with  such  evidence,  as  they  are  Intended 
only  to  lay  down  principles  of  law.  The 
guardian  rented  the  land,  in  which  the  ward 
had  a  third  interest,  to  the  father  of  the 
ward,  Robert  M.  Stewart,  who  is  brother  to 
the  guardian,  for  five  years,  at  $175  per  year, 
and  two  years  at  $200,  and  the  decree  char- 
ged $260.  A  quantity  of  evidence  given  to 
show  the  number  of  cattle  which  the  land 
would  sustain,  and  probable  profits  there- 
from, and  what  land  was  cropped,  and  opin- 
ions of  witnesses  as  to  the  rental  worth, 
tend  to  show  by  a  preponderance  that  the 
land  was  worth  a  larger  rental;  but  men 
would  differ  so  much  on  such  a  matter,  as  is 
strikingly  manifest  from  the  estimated  rent 
by  14  witnesses  in  this  case,  ranging  from 
$100  to  $400.  The  commissioner  did  not  real- 
ly pass  on  this  matter  himself,  but,  adding 
the  aggregate  estimates  of  all  the  witnesses, 
and  dividing  by  their  number,  took  the 
quotient  as  a  finding.  This  was  held  in 
Thompson's  Case,  8  Grat  687,  not  to  vitiate 
a  verdict,  but  it  is  hardly  a  proper  process 
for  a  commissioner.  The  same  reason  does 
not  apply.  But  the  fact  that  it  is  not  to  be 
regarded  as  a  definitive  finding  by  the  com- 
missioner is  shown  by  the  fact  that,  after 
stating  the  process  by  which  $260  rental 
was  reached,  he  said,  "if  the  court  adopts 
this  as  the  proper  amount,"  then  a  certain 
statement  would  be  right,  thus  submitting 
the  matter  to  the  court.  Where  a  commis- 
sioner finds  neither  way,  but  submits  to  the 
court,  It  is  not  such  a  finding  as  requires  any 
exception.  Only  a  finding  needs  an  excep- 
tion. Hence  we  cannot  apply,  as  we  are 
urged  to  do,  the  principle  laid  down  in 
Hartman  v,  Evans,  38  W.  Va,  669,  18  S.  B. 
810,  that  every  presumption  is  made  hi  fa- 
vor of  the  correctness  of  the  decisicm  of  a 
commissioner  in  chancery,  and,*  If  the  testi- 
mony is  confiicting,  the  court  rarely  inter- 
feres with  his  finding  on  facts.  If  he  makes 
no  error  of  law  In  the  result.  And,  if  we 
would,  we  could  not  ignore  another  very  Just 
and  Important  rule  or  presumption  of  law, 
and  that  is  that  a  sworn  fiduciary's  action, 
if  bona  fide,  or,  to  speak  more  accurately,  if 
not  appearing  to  be  mala  fide,  is  upheld,  and 
he  is  not  placed  under  a  greater  burden 
than  it  imposes.  When  tills  guardian  rent- 
edt  he  Is  presumed  to  bave  acted  bona  fide, 
and  it  must  clearly  appear  that  he  did  not, 
to  charge  him  with  greater  rent  than  he  re- 
ceived. Tbe  office  of  guardian  is  rarely  lu- 
crative, and  is  generally  undertaken  from 
motives  of  duty  on  account  of  kinship  or 
kindness,  rdther  than  for  profit,  and  we 
ought  not  to  be  so  strict  with  them,  or  other 


trustees,  where  mere  judgment  and  pru- 
dence are  involved,  as  to  strike  terror  into 
mankind  when  acting  for  others,  and  deter 
cautious,  prudent,  business  men  from  tak- 
ing upon  themselves  offices  of  kindness  and 
humanity.  If  there  is  no  maJa  fides,  noth- 
ing wrongful  la  the  conduct  of  the  trustee, 
the  court  will  always  favor  him.  Trustees 
acting  with  reasonable  care  and  prudence, 
and  with  the  best  Judgment  they  can  upon 
the  occasion,  will  be  protected,  notwith- 
standing an  unforeseen  loss  of  the  trust 
subject,  or  it  may  turn  out  not  to  be  for  the 
very  best.  See  Judge  Lee's  opinion,  Elliott 
V.  Carter,  9  Grat  557.  "It  is  a  general  prin- 
ciple, applicable  to  fiduciaries  of  all  kinds, 
and,  among  others,  to  guardians,  that  no 
more  shall  be  required  of  them  than  that 
they  act  in  good  faith,  and  with  the  same 
prudence  and  discretion  that  a  prudent  man 
is  accustomed  to  exercise  in  the  manage- 
ment of  his  own  affairs."  1  Minor,  Inst  448; 
Myers*  Ex'r  v.  Zetelle,  21  Grat.  758.  Com- 
mon skill,  common  caution,  common  pru- 
dence, arc  all  that  can  be  required.  The 
tract  was  220  acres  farming  land,  of  which 
one-third  belonged  to  the  ward.  Much  evi- 
dence shows  it  was  in  bad  condition  from 
filth,  bad  fences,  etc.  The  guardian  took 
the  opinion  of  three  persons,  who  deemed 
$175  a  fair  rental.  He  did  not  rent  at  put)- 
lic  renting,  and  this  is  complained  of  as  a 
sign  of  fraud,  but  the  law  does  not  require 
a  public  renting.  Some  evidence  was  given 
that  he  was  offered  more,  but  he  denies  this, 
and  there  is  some  question  as  to  the  solvency 
of  the  parties  offering  more,  and  it  is  not 
clear  that  it  was  at  the  same  time.  It  is 
said  he  did  not  seek  to  rent  to  any  one  but 
his  brother.  But  the  brother  was  the  fa- 
ther of  the  children,  and  it  is  so  natural  that 
he  should  rent  preferably  to  the  father  that 
we  can  hardly  fault  him  for  this.  Two  of 
the  children  were  young  girls,  and  no  doubt 
all  thought,  as  any  of  us  would,  that,  as  the 
father  was  of  limited  means,  it  was  fair, 
reasonable,  and  -not  imprudent  to  let  him 
have  the  land  at  a  moderate  rent,  to  help 
support  the  children,  as  more  conducive  to 
their  interest  We  must  find  him  guilty  of 
Intentional  corruption  towards  these  chil- 
dren to  compel  him  to  pay  them  rent  which 
he  did  not  actually  receive.  The  only  sign 
of  this  Is  that  the  father  owed  this  guardian 
a  very  considerable  debt,  and,  it  is  claimed, 
designed  by  this  cheap  rental  to  enable  him 
to  profit  by  the  farm  so  as  to  pay  the  debt 
This  is  not  a  controlling  or  conclusive  cir- 
cumstance. So  we  think  there  is  error  in 
charging  him  beyond  rent  received,  beyond 
the  sum  fixed  In  the  leasing,  $175  for  seven 
years,  and  $200  for  two  years. 

It  is  contended  that  the  commissioner  and 
court  erred  in  charging  any  rent  at  all  from 
the  date  when  the  land  was  divided,  and  Mrs. 
Windon*s  part  set  off  to  her,  to  the  day  of 
her  majority.  It  is  contended  that  s)ie  and 
her  husband  had  possession  during  that  pe- 
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riod./  The  eyidence  doe*  not  ahow  tbto. 
There  Ib  conflict  bece,  but  the  pieponderaace 
is  the  other  way.  For  only  a  few  montha 
before  nmjorlty  was  «he  In  actual  possession, 
and  then  only  of  a  part  The  commissioner 
fonnd  one  way,  charging  rent  at  $100  per 
year»— the  lowest  sum  fixed  by  any  witness, 
—and  we  cannot  disturb  the  decree  for  this* 
Besides,  the  statute  gives  the  guardian  pos- 
session until  the  ward's  majority.  She  can- 
not contract  with  him.  Her  husband  had  to 
support  her  outside  her  land.  Under  circum- 
stances pt  his  inability,  It  might  be  said  that, 
as  she  was  entitled  to  the  rents,  if  she  got 
them  by  possession,  they  might  be  treated  as 
necessaries;  but  she  was  entitled  to  have  the 
land  rented  out  to  yield  rent,  and  be  support- 
ed by  her  husband.  Neither  she  ncnr  her  hus- 
band was  entitled  to  possession.  The  guard- 
Ian  seems  to  hare  leased  the  land  to  his 
brother  during  the  guardianship.  If  he  was 
lax  and  negligent,  and  did  not  get  rent  dur- 
ing this  period,  it  was  his  own  fault,  and  he 
is  chargeable  with  what  he  received,  or  by 
due  diligence  might  have  received.  1  Minor, 
Inst  446.  The  guardian  in  this  case  seems 
to  have  been  lax,  leaving  everything  to  his 
brother,  and  we  explain  this  by  considering 
the  dose  relationship  of  the  parties,  and  his 
supposition  that  all  would  be  satisfactory; 
but  that  is  his  misfortune  of  being  too  lib- 
eral and  trustful,  and  we  cannot  deny  the  le- 
gal right  of  the  infant  who,  on  marriage  and 
majority,  is  dissatisfied,  and  demands  rigid 
account  according  to  law,  as  Is  frequently  the 
'  case,  often  enforcing  hardship. 

The  third  point  assigned  as  error  is  that  the 
guardian  is  charged  $410.12  as  principal  im- 
properly disbursed,  as  well  as  $216.29  Interest 
thereon.  This  was  money  paid  to  the  grnard- 
ian,  not  from  rent  of  land  by  him,  and  Is 
principal.  The  guardian  claims  that  it  was 
expended  in  improvements  on  the  land,  and 
in  the  maintenance  of  the  ward.  The  im- 
provement on  the  land  was  cutting  filth, 
some  new  fence,  and  a  small  shed  annexed  to 
the  barn.  The  law  requires  a  tenant  for 
years  to  make  repairs  and  ifeep  land  in  till- 
able or  pasturable  condition,  by  removing 
what  is  commonly  called  filth,  such  as  elders, 
briers,  and  like  growth,  unless  otherwise  stipu- 
lated in  the  lease.  He  must  repair  existing 
fences.  He  must  fence  with  new  fences,  so 
far  as  may  be  necessary  to  his  use  of  the 
land.  Hoyleman  v.  Railway  CJo.,  33  W.  Va. 
489,  10  S.  B.  816;  2  Minor,  Inst  682,  686; 
Tied.  Real  Prop.  §§  77,  189;  TayL  Landl.  & 
Ten.  §§  327,  343.  Of  course,  a  tenant  cannot 
build  new  houses,  or  make  permanent  Im- 
provements beyond  what  falls  on  himself  as 
a  duty  to  repair,  and  charge  the  ward  for  it. 
Tied.  Real  Prop.  S  189;  12  Am.  &  Bng.  Enc. 
Law,  720,  723.  If  the  rent  were  to  be  thus 
absorbed,  or  it  had  been  so  agreed,  it  would 
be  grossly  Inadequate  rent,  virtually  giving 
the  use  of  the  land.  Even  with  this  it  is 
pretty  difllcult  to  uphold  the  guardian's  ac- 
tion.   It  follows  that  this  guardian  had  no 


show  of  right  to  allow  the  tenant  a  dollar  for 
the  work  he  cUimed  in  cutting  filth,  repairing 
or  building  fences  or  any  building,  against 
even  the  rent;  and  less  still,  after  thus  ab- 
sorbing the  rent,  to  invade  the  said  principal 
money  to  pay  for  such  improvements.  There 
Is  another  reason  why  he  could  not  by  allow- 
ance to  the  tenant  or  by  any  action  of  his 
own,  touch  the  said  principal,  and  that  is 
that  section  8,  c.  82,  Oode  1891,  prohibits  ex- 
pressly any  allowance  to  a  guardian,  for  any 
purpose,  out  of  the  principal,  unless  he  first 
gets  leave  of  the  circuit  court  to  do  so.  Un- 
tU  the  act  of  1882,  the  law  was  that  the 
principal  of  the  personal  estate  might  be  ap- 
plied for  the  education  and  maintenance  of 
the  ward,  without  previous  order  of  court, 
but  at  the  peril  of  the  guardian;  tar  when  he 
comes  to  settle  the  court  must  be  satisfied 
that  such  expenditure  was  judicious  and  prop- 
er. This  placed  the  guardian  in  a  very  em- 
barrassing and  dangerous  condition.  Often 
guardiajQS  were  harassed  by  their  female 
wards  after  marriage  by  controversy  aa  to 
the  propriety  of  expenditures  honestly  and  in 
good  faith  made,  even  at  the  earnest  request 
of  the  ward,  and  often  suffered  losses.  It 
was,  therefore,  a  prudent  act  beneficial  to 
ward  and  guardian,— that  act  of  1882.  It 
closed  the  door  upon  dispute  by  settling  it  in 
advance  by  court  order.  It  is  prohibitory  In 
terms.  It  prohibits  any  invasion  of  the  prin- 
cipal without  previous  court  order,  and  de- 
nies him  credit  therefor.  It  closed  the  door 
against  peculation  and  wrong  by  the  guard- 
ian. It  denied  him  any  discretion.  He  must 
appeal  in  advance  to  the  court  for  leave  to 
expend  any  part  of  the  principal,  giving  the 
ward  a  hearing,  and  binding  him  by  a  decree, 
closing  his  mouth  ever  after  against  contest- 
ing the  expenditure.  Anyhow,  so  the  law  is 
writ  The  character  of  the  change  by  the  act 
of  1882  leaves  no  room  to  question  what  the 
legislature  meant.  So  this  court  construed 
it  in  Hescht  v.  Calvert,  32  W.  Va.  216,  231,  9 
S.  E.  87.  We  cannot  say,  under  this  act,  that 
if  the  expenditure  be  such  as  a  court,  if 
asked,  would  have  allowed,  it  will  be  allowed 
without  previous  sanction  by  a  court:  (1) 
Because  that  was  the  old  statute,  and  this  act 
changed  that;  (2)  because  the  act  Is  in  terms 
prohibitory  of  such  expenditure,  and  in  words 
requires  a  previous  application  to  court;  (3) 
because  it  wculd  open  the  door  to  a  discre- 
tion by  the  guardian  liable  to  abuse  and  de- 
struction to  the  ward's  estate,  and  fmitfnl 
of  litigation  between  guardian  and  ward;  (4) 
because  It  would  deny  the  ward  a  hearing  be- 
fore the  expenditure  touching  Its  propriety,— 
a  safeguard  given  by  the  act,— and  take  from 
him  the  still  more  important  safeguard  to 
him  of  having  a  court,  in  advance,  pass  on 
the  wisdom  of  the  expenditure.  And  we  can 
realize  that  a  court  would  often  refuse  to 
sanction  in  advance  an  exx)enditure  which. 
after  it  would  be  made,  it  would,  out  of  ten- 
derness to  the  guardian,  hesitate  to  make 
him  lose.     This  would  not  carry  out  the  de- 
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flign  and  policy  of  the  legislature.  A  ques- 
tion may  arise  whether  this  requirement  of  a 
previous  court  order  Is  applicable  to  an  in- 
fant too  young  or  Infirm  to  be  bound  out, 
under  clause  1,  S  8^  c.  82.  I  express  no  opin- 
ion on  this  question.  In  no  view  could  any 
of  the  principal  be  allowed,  by  a  court  or 
ITuardlan,  for  repairs  or  improyements,  be- 
cause the  statute  allows  this  only  for  main- 
tenance or  education.  Appellant's  counsel 
argues  with  emphasis  that,  If  it  was  proper 
to  charge  the  said  sum  of  principal  as  Improp- 
erly expended,  it  was  surely  improper  to 
charge  Interest  upon  It.  If  the  expenditure 
bad  been  proper,  the  interest  could  be  ai>- 
pUed,  but  for  reasons  stated  above  the  ex- 
penditures were  unwarrantable.  The  tenant 
had  no  claim  to  payment  for  the  work  he  did. 
And  If  It  be  said  that  the  guardian  could  ap- 
ply It  to  maintenance,  I  answer  that  he  could 
not  do  so,  for  reasons  which  I  will  give  under 
the  fourth  assignment  of  error.  The  princi- 
pal being  chargeable,  interest  followed  of 
course;  and  then,  In  fact,  it  Is  a  question  of 
allowance  for  improvements  and  mainte- 
nance as  set-off  or  credit,  rather  than  a  ques- 
tion of  whether  Interest  is  chargeable. 

The  fourth  assignment  of  error  is  that  the 
decree  charges  the  guardian  with  $156.54, 
and  Interest  thereon,  as  Improperly  credit- 
ed to  the  guardian  In  the  former  settlements, 
for  boarding  and  clothing  his  ward.  The 
ward  was  13  or  14  years  of  age  when  the 
guardianship  commenced.  Her  father  was 
a  large,  stout  man,  engaged  In  farming,  and 
later  In  butchering  and  storekeeplng  In 
Clarksburg.  He  was  In  middle  life,  and  In 
active  business.  He  was  neither  poor  nor 
rich;  but  he  owned  a  house,  horses,  cows, 
farming  utensils,  and  means  of  business, 
and  was  capable  of  making,  and  di&  make, 
a  living  for  his  family.  The  guardian  trust- 
ed him  for  five  years'  rent  without  security. 
The  law,  as  well  as  affection,  put  on  him 
the  burden  of  supporting  his  ^ild,  even 
though  she  had  estate.  Evans  v.  Pearce»  15 
Grat.  613;  Griffith  v.  Bird.  22  Grat  73j  1 
Minor.  Inst  456.  Besides,  this  evidence 
shows  that  she  performed  services  In  the 
family  equal  In  value  to  her  board  and 
clothing.  Therefore  it  was  proper  to  disal- 
low pay  therefor. 

Appellee's  counsel  cross  assigns  error  In 
that  the  guardian  is  charged  with  one-third 
Instead  of  one-half  a  certain  sum  of  ^19. 
The  mother  of  these  Stewart  children,  as  leg- 
atee of  one  Devers,  was  entitled  to  certain 
money,  and  Devers'  executor  gave  her  a 
note  therefor,  and  on  her  death,  supposing 
the  children  entitled  to  all  of  it,  not  regard- 
ing the  husband,  as  he  was,  entitled  to  a 
third  as  a  distributee  of  his  wife,  took  up 
this  note,  and  gave  his  note  to  this  guard- 
Ian  of  Mrs.  Wlndon  and  her  sister,  and 
when  this  new  note  was  paid,  Stewart,  the 
iniardlan,  paid  one-third  to  Robert  M.  Stewart, 
as  husband  of  his  deceased  wife,  and  ac- 
counted to  Mrs.  Wlndon  for  only  a  third  of 


the  money.  The  first  question  Is,  had  the 
husband  any  claim  against  the  guardian,— 
any  legal  demand?  The  administrator  of 
the  wife  was  the  one  to  collect  the  note  giv- 
en her.  and  out  of  It  pay  the  husband  one- 
third,  and  the  balance  to  the  children,  and 
his  demand  was  against  the  administrator. 
The  husband,  through  her  administrator, 
could  still  look  to  her  debtor,  the  payment  to 
the  guardian  not  being  good  against  him. 
But  the  guardian  did,  In  fact,  receive  money 
from  a  debt,  part  of  which  belonged  to  the 
husband,  and  I  suppose  the  distributee  can 
follow  it  into  the  guardian's  hands,  without 
calling  on  his  wife's  administrator  to  do  so. 
If  one  of  two  dlstrbutees  equally  entitled 
receive  from  the  administrator  of  a  dece- 
dent a  sum  belonging  to  both,  I  should  say 
that  the  other  could  sue  either  the  ad- 
ministrator wrongfully  paying  to  one,  or  sue 
the  distributee  receiving  the  whole,  for  mon- 
ey had  and  received  to  his  use.  Is  It  differ- 
ent where  a  guardian  receives?  I  suppose  If 
a  guardian  or  other  trustee  or  fiduciary,  re- 
ceives money  to  which  his  cestui  que  trust 
is  not  entitled,  money  which  ought  not  to 
have  gone  into  his  hands,  he  may  pay  It  to 
the  one  entitled.  The  cestui  que  trust  Is  not 
entitled  to  It 

But  counsel  bases  his  position  on  the  the- 
ory that,  when  the  guardian  paid  to  the  hus- 
band, his  claim  as  distributee  of  his  wife 
had  become  barred  by  limitation.  He  wants 
to  count  from  the  death  of  Mrs.  Stewart,  say- 
ing that  then  his  right  as  distributee  ac- 
crued. This  is  not  tenable.  That  might  be 
as  against  Devers'  estate,  less  one  year,  but 
not  as  to  a  demand  for  money  had  and  re- 
ceived by  the  guardian.  Did  the  statute  of 
five  years  begin  on  February  21,  1884,  when 
the  old  note  was  settled  by  a  new  note  to 
the  guardian?  If  so,  the  demand  is  barred, 
and  the  guardian  could  not  pay  a  barred  de- 
mand, as  section  5^  c.  87,  Ck>de  1891.  says  a 
guardian  paying  a  barred  demand  shall 
have  no  credit  for  It  That  new  note  was 
a  payment  for  some  purposes,  perhaps,  but 
not  I  think,  such  payment  as  between  the 
husband  and  guardian,  that  we  can  say  that 
the  husband  could  then  sue,  as  no  money 
was  then  actually  paid  to  warrant  him  In 
suing  for  money  had  and  received  to  his 
use.  His  action  accrued  only  on  actual  col- 
lection. In  this  view,  the  demand  was  not 
barred,  and  there  is  no  ground  for  this  cross 
assignment  of  error. 

Appellee  excepts  to  the  report  because  it 
allowed  for  Improvements.  This  exception 
was  well  taken,  for  reasons  al>ove  given. 
The  report  charges  the  increased  rent  at 
f260,  one-third  being  $86.67,  and  credits  the 
guardian  with  $58.33,  the  third  of  rent  of 
$175,  thus  allowing  the  guardian  for  im- 
provements; and  the  ward  loses  this,  unless 
the  charge  of  $410.12  for  Improper  disburse- 
ments, operates  to  repair  this  loss.  No  Im- 
provements or  repairs  are  to  be  allowed.  Ap- 
pellant claims  that  as  there  la  a  charge  of 
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$410.12  for  money  received  and  improperly 
disbursed,  and  a  charge  for  $256.36  improi>- 
erly  allowed  for  board,  be  is  doubly  charged, 
and  he  pays  this  $256^  twice.  If  that 
$410.12  be  items  improperly  credited  the 
guardian  in  the  former  settlement,  and  the 
$256.36  separate  and  distinct  therefrom,— 
all  improper  charges,-~I  see  no  double  char- 
ging. If  a  guardian  were  charged  with 
money  received,  charged  In  former  settle* 
roent,  and  also  charged  with  an  item  im- 
properly allowed  the  guardian  in  former  set- 
tlement, it  would  be  a  double  charge  of  the 
latter  item.  I  do  not  so  understand  this.  In 
view  of  a  further  account,  I  will  remark 
that  when  a  bill  surcharges  and  falsifies  a 
former  settlement,  you  do  not  make  a  new 
account  covering  and  overhauling  the  whole 
transaction,  but  you  make  an  account  em- 
bracing items  found  improperly  omitted  and 
allowed  in  the  former  settlement,— that  Is, 
items  surcharged  or  items  falsified,— items 
surcharged  being  those  which  should  have 
been,  but  were  not,  charged  in  favor  of  the 
varty  attacking  the  settlement,  and  items 
falsified  being  those  improperly  charged 
against  him  in  the  former  settlement  You 
simply  correct  the  former  settlement  by  giv- 
ing him  their  benefit  Their  sum,  with  prop- 
er inclusion  of  interest,  is  the  measure  of  his 
relief.  Shugart  v.  Thompson,  10  Leigh,  434. 
Reversed  and  remanded. 


(43  W.  Va.  786) 

cox  V.  HORNER  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  17,  1897.) 
Bill   m  Equity  —  Intbbvbntion  —  Dismissal  — 

MOKTOAGES— RiOBT  TO  RSNTS— MaRRTBD  WoiTBH 

— Fraudulbnt  Gowbtancbs  — Gbnbral  Grbd- 

ITOBS. 

1.  It  is  not  error  to  dismiss  petitions,  filed  in 
chancery  suits,  which  fail  to  show  sufficient 
equitable  grounds  for  the  relief  sought  thereby. 

2.  Unless  otherwise  stipulated,  the  grantor 
in  a  trust  deed  is  entitled  to  the  rents  of  the 
property  conveyed  until  the  trust  is  foreclosed 
by  sale,  or  a  decree  is  entered  in  a  foreclosure 
suit  sequestrating  the  rents. 

8.  The  general  creditors  of  a  married  woman 
can  only  subject  the  rents  of  her  real  estate  to 
the  payment  of  her  debts  so  long  as  she  is  le- 
gally entitled  to  the  same. 

4.  A  married  woman,  who  has  conveyed  her 
real  estate  to  a  trustee  to  secure  a  debt  fully 
equal  to,  or  largely  in  excess  of,  its  value,  may 
surrender  her  valueless  equity  of  redemption 
to  the  trust  creditor,  to  avoid  the  expense  of  a 
sale  or  the  cost  of  a  suit,  without  detriment  to 
her  general  creditors. 

5.  When  a  deed  of  trust  creditor  has  become 
the  bona  fide  owner  in  fee  of  a  married  wo- 
man's real  estate,  he  has  the  right  to  intervene 
in  a  suit  instituted  by  a  general  creditor  of 
such  married  woman  seeking  to  rent  such  prop- 
erty, for  the  purpose  of  resisting  such  renting. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Hampshire  coun- 
ty; R.  W.  Dailey,  Jr.,  Judge. 

Bills  by  H.  H.  Cox  against  Sallle  L.  Horner 
and  others.  From  a  decree  dismissing  his 
petitions  to  set  aside  a  decree  of  seizure  and 
sale,  W.  W.  Wall  appeals.    Reversed. 


Alexander  &  Alexander  and  Forest  W. 
Brown,  for  appellant  W.  B.  Comwell  and 
R.  W.  Monroe,  for  appellee. 

DBNT,  J.  W.  W.  Wall  complains  of  cer- 
tain decrees  of  the  circuit  court  of  ELamp- 
shire  county  in  the  case  of  H.  H.  Cox,  plain- 
tiff, against  Sallle  L.  Homer  et  aL,  defend- 
ants. The  plaintiff  filed  his  several  bills 
against  the  defendant  Sallle  L.  Homer,  a 
married  woman,  for  the  purpose  of  subject- 
ing her  separate  personal  property,  and  the 
rents  of  her  separate  real  estate,  to  the  pay- 
ment of  a  debt  of  $660  he  had  against  her. 
After  the  court  had  seized  and  sold  her  sep- 
arate personal  property,  the  appellant,  to  wit, 
on  the  27th  day  of  Kay,  1896,  filed  hla  first 
and  second  petitions,  which  the  court,  to  wit, 
on  the  5th  day  of  March,  1886,  dismissed. 
The  first  petition  sets  up  the  ownership  to 
the  personal  property  under  a  written  con- 
tract or  bill  of  sale,  and  alleges  that  posses- 
sion was  not  talcen  thereunder,  but  that  it 
remained  in  the  grantee;  hence  the  contract 
is  prima  facie  void  as  to  the  plaintifif's  lien, 
fully  consummated  by  seizure  and  sale  of 
the  property.  This  is  not  a  case  of  oral  sale 
and  delivery  of  property  of  a  married  wo- 
man before  the  seizure  thereof  at  the  suit  of 
a  creditor,  as  in  Bruff  v.  Thompson,  31  W. 
Va.  16,  6  S.  B.  352.  The  petition,  on  its  face, 
only  makes  out  a  case  which  is  presumptive- 
ly fraudulent  in  law,  and  It  does  not  In  any 
manner  negative  such  presumption.  On  the 
contrary,  it  fortifies  it  by  the  allegation  **that 
by  his  permission  said  property  has  remain- 
ed in  her  possession  ever  since  said  time,  but 
subject  to  his  title  and  right  to  the  posses- 
sion thereof  whenever  he  might  see  proper  to 
talce  it*  into  his  possession.*'  It  faQs  to  allege 
that  petitioner  paid  a  valuable,  or  anj,  con- 
sideration, or  to  in  any  manner  excuse  nonde- 
livery. Hence  the  petition  was  inaufllclent 
in  law,  and  the  court  committed  no  error  in 
dismissing  it,  as  it  only  made  out  the  plain- 
tiff's right  to  subject  the  property.  Poling 
Y.  Flanagan,  41  W.  Va.  190,  23  S.  BL  685: 
Curtin  V.  Isaacsen,  86  W.  Va.  391,  15  8.  B. 
171. 

The  second  petition  set  up  the  fact  that  the 
defendant  SallieL.  Horner  was  indebted  to  the 
petitioner  in  the  sum  of  |5,000,  with  Interest 
from  the  7th  day  of  March,  1892,  secured  by 
a  deed  of  trust  executed  by  the  said  Sallle  L. 
Homer  and  husband  on  the  real  estate  in 
controversy  on  said  7th  day  of  March,  1892. 
and  duly  recorded  on  the  22d  day  of  March. 
1893;  alleges  that  such  trust  is  a  prior  lien 
to  any  claim  that  plaintiff  may  have  to  such 
real  estate;  and  prays  that  the  same  may 
be  rented  to  pay  such  lien  until  it  can  be 
sold  for  the  satisfaction  thereof.  This  peti- 
tion is  demurrable,  in  that  it  f&ils  to  make 
proper  parties  thereto;  and  it  is  fatally  de- 
fective, in  that  it  fails  to  set  out  any  grounds 
for  equitable  relief.  According  to  the  terms 
of  the  deed  of  trust,  the  petitioner  had  the 
right  to  have  the  same  executed  at  once  bjy 
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the  trustee,  in  bo  far  as  the  petition  shows, 
and  thereby  relieve  himself  more  promptly 
and  speedily  than  a  court  of  equity  could 
possibly  do.  There  is  no  allegation  that  the 
corpus  of  the  real  estate  is  an  insufficient  se- 
curity for  the  debt,  or  that  the  trustee  is  in- 
capacitated from  acting,  or  refuses  to  do  so, 
or  that  any  prior  liens  exist,  or  other  excuse 
for  equitable  interference,  except  that  a  sub- 
sequent lienor  is  after  the  rents  and  profits, 
which,  however,  is  not  alleged  to  be  to  the 
depreciation  of  petitioner's  security.  *'A8  a 
general  rule,  thfi  grantor  in  a  trust  deed  Is 
entitled  to  the  rents  and  profits  until  fore- 
closure, in  the  absence  of  a  different  stipu- 
lation in  the  deed.  But,  after  a  decree  has 
been  entered  directing  a  sale,  the  beneficiary 
is  entitled  to  a  receiver  for  the  rents  and 
profits  pending  the  further  proceedings.'*  26 
Am.  &  Eng.  Enc.  Law,  ^$80;  Bidwell  v.  Paul, 
6  Baxt.  683.  The  deed  of  trust  in  controver- 
sy did  not  convey,  or  give  a  lien  on,  the  rents 
and  profits;  but  they  remained  the  separate 
property  of  Mrs.  Horner,  and  liable  to  the 
suit  of  her  creditors  until  a  foreclosure  by 
sale,  or  a  proper  suit  was  instituted  to  sell 
the  same,  showing  the  otherwise  insufficien- 
cy of  the  security.  The  plaintiff  was  only 
seelcing  to  appropriate  the  rents  on  which  the 
trust  creditor  had  not  as  yet  acquired  a  lien, 
or  the  right  of  disposal;  and  it  was  therefore 
not  proper  to  permit  the  latter  to  intervene 
in  such  suit,  unless  upon  some  Just,  equitable 
grounds.  Howe  v.  Stertz,  27  W.  Va.  555.  It 
is  possible  that  petitioner  had  the  right  to 
present  his  debt  in  the  suit,  especially  after 
reference,  as  a  simple-contract  debt  against 
Mrs.  Homer;  Init  this  he  was  not  asking,  as 
it  would  have  made  him  subsequent  in  pri- 
ority to  the  plaintiff,  and  given  him  no  relief. 
After  the  court  had  disposed  of  the  person- 
al property,  and  rented  the  real  estate  for 
one  year,  beginning  on  the  1st  day  of  April, 

1895,  and  ending  on  the  1st  day  of  April, 

1896,  and  was  about  to  rent  it  for  the  second 
year  to  the  plaintiff,  Oox,  at  the  price  of  $50, 

the  appellant,  to  wit,  on  the  day  of 

May,  1896,  presented  his  third  petition,  in 
which,  in  addition  to  the  facts  set  up  In  his 
former  petitions,  he  alleges  that  on  the  30th 
day  of  March,  1896,  with  the  consent  of  the 
parties  thereto,  under  and  by  virtue  of  the 
trust  deed  he  purchased  the  real  estate,  at 
the  price  of  ^,500,— a  sum  much  less  in 
amount  than  his  Hen  (credit  to  be  given  there- 
on),—of  the  trustee,  and  that  on  the  18th  day 
of  April,  1896,  the  trustee  executed  a  deed 
conveying  him  the  legal  title,  in  which  Sallie 
L.  Homer  and  her  husband,  T.  F.  Horner, 
Joined,  thereby  giving  him  complete  title  to 
the  property;  and  he  asks  that  he  may  be 
made  a  party  to  the  suit,  and  allowed  to  de- 
fend the  same,  and  that  the  orders  renting 
the  real  estate  may  be  canceled,  set  aside, 
and  annulled.  The  court,  on  objection  of  the 
plaintiff,  refused  to  allow  such  petition  to  be 
filed.  In  this  the  court  erred.  There  are 
three  ways  in  which  a  deed  of  trust  lien  may 


be  foreclosed,— by  decree  of  court,  by  a  sale 
by  the  tmstee,  and  by  a  surrender  of  the 
property,  and  full  conveyance  thereof,  by  the 
grantors  and  trustee  to  the  cestui  que  trust, 
in  consideration  of  the  whole  or  a  pan  of 
his  debt  And  the  latter  method,  if  bona 
fide  and  free  from  fraud,  and  for  a  full  con- 
sideration, is  Just  as  effectual  as  either  of  the 
other  ways,  and  operates  Just  as  completely 
to  extinguish  the  right  of  the  creditors  of  a 
married  woman  to  subject  such  property  to 
rental.  To  hold  otherwise  would  be  to  Im- 
pair the  corpus  of  her  real  estate,  and  indi- 
rectly deprive  her  of  the  disposal  thereof. 
She,  having  already  conveyed  away  the  cor- 
pus to  secure  her  indebtedness,  had  nothing 
left  therein  but  an  equity  of  redemption, 
with  the  right  to  the  rents  until  the  foreclo- 
sure of  the  tmst,  and  had  a  perfect  right  to 
surrender  such  equity.  If  valueless,  to  the 
cestui  que  trust;  for  in  so  doing  she  does  not 
defraud  her  other  creditors,  as  the  cestui  que 
trust  could  accomplish  the  same  end  by  a 
sale  by  the  trustee,  or  a  bill  in  equity.  John- 
son V.  Riley,  41  W.  Va.  140,  23  S.  B.  698. 
Such  a  transaction  is  subject  to  careful  scru- 
tiny. If  it  is  free  from  fraud,  and  done  for 
the  mere  purpose  of  effectuating  the  ends  of 
the  trust  deed,  it  will  be  upheld.  On  the 
face  of  the  petition,  and  the  exhibit  filed 
therewith,  the  transaction  appears  perfectly 
fair  and  free  from  fraud,  and  shows  the  pe- 
titioner to  be  the  true  owner  of  the  property 
from  the  date  of  his  purchase.  Such  being 
the  case,  he  has  the  right  to  contest  further 
renting  of  the  property  at  the  instance  of  the 
plaintiff.  The  rents,  however,  that  accraed 
prior  to  his  purchase,  belonged  to  Mrs.  Hor- 
ner, and  were  properly  sequestered  for  the 
payment  of  plaintiff's  debt  The  decree  of 
the  23d  day  of  May,  1896,  is  therefore  revers- 
ed, and  this  cause  is  remanded  to  be  further 
proceeded  In  according  to  the  rules  of  equity. 


(48  W.  Va.  826) 
WILSON  et  al.  v.  YOUST  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  17, 1897.) 
Guardian  anb  Wabd— Salbs—Rbaltt  — What 

CONSTITUTBS  —  PbTROLBUM  —  LSASB  ^ 

Rights  of  Lits  Tbnaht. 

1.  Petroleum  oil,  as  it  is  found  in  the  cavities 
Of  the  rock,  is  part  of  the  realty,  and  embraced 
in  the  comprehensive  idea  which  the  law  at- 
taches to  the  word  "land." 

2.  The  only  manner  in  which  a  gnardlan  can 
lease  or  sell  the  land  of  his  ward  for  the  pur- 
pose of  its  development,  or  any  other  purpose, 
18  in  the  manner  prescribed  by  statute,  under 
a  decree  of  the  coart. 

8.  The  petroleum  oil  underlying  a  tract  of 
land  which  has  been  devised  to  a  life  tenant 
who  is  in  possession,  and  which  is  to  go  to 
certain  infant  children  after  the  decease  of 
the  life  tenant,  aiay  be  sold,  upon  the  peti- 
tion of  the  guardian  of  said  infants,  under  the 
provisions  of  chapter  82  of  the  Code,  or  leased; 
and  the  life  tenant  will  be  entitled  to  the  in- 
terest on  the  royalty  durini;  the  continuance  of 
the  life  estate,  and  then  the  residue  or  corpus 
of  the  royalty  will  be  paid  to  the  remainder- 
men. 
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4.  An  oU  lease,  InTestniff  the  lessee  with  the 
riffht  to  remoTe  all  the  oil  in  place  in  the  prem- 
ises, in  consideration  of  his  giring  the  lessors  a 
certain  per  cent  thereof,  is.  in  legal  effect,  a 
sale  of  a  portion  of  the  lana,  and  the  proceeds 
represent  the  respective  interests  of  the  lessors 
in  the  premises. 

(Syllabus  by  the  Gonrt) 

Appeal  from  circuit  court,  liarlon  county; 
J.  M.  Hagans,  Judge. 

Bill  by  Thomas  J.  Wilson  and  others  against 
Susanna  Youst  and  others.  Prom  a  decree 
dismissing  their  bill,  plaintiffs  appeal.  Re- 
versed. 

John  Bassel,  Ghas.  Powell,  and  W.  P.  Hub- 
bard, for  appellants.  John  W.  Mason,  for  ap- 
pellees. 

ENGLISH,  P.  J.  D.  Youst,  by  his  last  wlU 
and  testament,  bearing  date  on  the  29th  day 
of  November,  1881,  devised  his  home  tract  of 
land,  situated  In  Marion  county,  W.  Va.,  to 
his  wife,  Susanna  Youst,  during  her  natural 
life,  and  at  the  death  of  said  Susanna  Youst 
said  tract  of  land  was  devised  to  Hcrmenia 
Wilson,  the  wife  of  Alpheus  M.  Wilson,  dur- 
ing her  natui-al  life,  to  be  held  by  her  free 
from  the  control  of  her  husband,  Alpheus 
Wilson,  as  her  separate  property  and  estate, 
and  to  descend  to  her  heirs  at  her  death;  stat- 
ing in  said  will  that  it  was  his  intention  to 
give  said  home  tract  of  land  to  his  wife  for 
and  during  her  life,  and  after  her  decease  to 
the  said  Hermenia  C.  Wilson  for  and  during 
her  life,  and  at  her  death  to  descend  to  her 
heirs,  but  with  the  following  charge,  limita- 
tion, and  direction,  viz.:  That  If  the  said 
Hermenia  C.  Wilson  should  not  survive  his 
wife,  so  as  to  come  into  possession  of  said 
home  tract  of  land,  and,  dying  during  the 
lifetime  of  his  wife,  should  leave,  surviving 
her  (said  Hermenia  G.  Wilson),  no  child  or 
children,  nor  the  descendants  of  any  children, 
then,  instead  of  said  tract  of  land  going  to  the 
heirs  of  Hermenia  G.,  he  directed  that  one 
half  of  said  home  tract  of  land  should,  at  the 
death  of  his  wife,  go  to,  and  be  the  property 
of,  her  said  husband,  Alpheus  M.  Wilson,  if 
living,  and  the  other  half  to  the  heirs  of  his 
sister,  Eliza  Wade,  and  the  heirs  of  his  de- 
ceased brother,  NichoUs  B.  Youst,  by  his  first 
wife,  etc.  This  will -was  duly  admitted  to 
probate  on  the  14th  day  of  March,  1889.  Al- 
pheus M.  Wilson  died  on  the  29th  day  of  No- 
vember, 1891,  and  left  surviving  him,  by  his 
wife,  Hermenia,  three  children,— Thomas  J., 
Jehu  D..  and  Glarence  L.  Wilson.  Another 
child  (Stella  May  Wilson)  was  bom  January 
11,  1891,  and  died  in  April,  1892.  After  the 
death  of  her  husband,  Alpheus  M.  Wilson,  his 
widow,  Hermenia,  was  married  on  the  8th 
day  of  June,  1893,  to  one  James  W.  Powell, 
by  whom  she  had  one  child,  named  Minnie  G. 
Powell,  and  died  in  November,  1893,  leaving, 
surviving  her,  her  husband,  said  James  W. 
Powell,  and  four  children,— three  by  the  first 
husband,  and  one  by  the  latter.  On  the  12th 
day  of  July,  1890,  the  said  Susanna  Youst, 
and  Hermenia  C.  Wilson  and  A.  M.  Wilson, 


her  husband,  and  Alpheus  Bf.  Wilaon,  as 
guardian  of  Thomas  J.  Wilson,  Jehu  D.  Wil- 
son, and  Ghirence  L.  Wilaon,  infant  dtUdren 
of  said  Hermenia  G.  Wilson,  leased  said  tract 
of  land,  containing  256  acres,  more  or  lessr 
to  the  firm  of  G.  B.  WeUs  ft  Go.,  for  the  pur- 
pose of  mining  and  operating  tiiereon  for  oil 
and  gaa,  for  the  consideration  of  one-elgbth 
royalty  for  all  oil  removed,  and  |200  a  year 
for  the  gas  from  each  and  every  gas  well 

drilled  on  said  premises.    On  the day 

of  November,  1890,  the  said  Alpheus  M.  Wil- 
son, as  guardian  for  Thomas  J.  Wihran,  Jehu 
D.  Wilson,  and  Glarence  L.  Wilson,   infant 
children  of  Hermenia  G.  Wilson  and  Alpiheu» 
M.  Wilson,  filed  a  petition  In  the  chrcult  conrr 
of  Marlon  county,  pursuant  to  section  12  of 
chapter  83  of  the  Code  of  West  Virginia,  pray- 
ing the  sale  of  the  interest  of  his  wards  in 
the  oil  and  gas  underlying  or  contained  In  said 
tract  of  land;   and  such  proceedings  were  had 
therein  that  on  the  29th  day  of  November,. 
1890,  a  decree  was  entered  by  said  circuit 
court  directing  that  said  A.  M.  Wilson,  as 
such  gnardian,  should  sell  the  on  and  gas  un- 
derlying said  land,  either  at  public  or  private 
sale,  by  making  a  lease  of  said  land  for  oil 
purposes  for  a  term  of  years,  for  which  Vie 
lessee  was  to  deliver  one-eighth  of  the  oil  as 
rental  or  royalty,  one-third  of  which  el^th 
was  to  be  delivered  to  the  said  three  Infants 
or  their  guardian.    It  appears  that  in  pursu- 
ance of  said  decree  the  guardian  of  said  In- 
fants executed  a  lease  of  said  land,  or  of  the^ 
infants'  Interest  hi  the  oil  therein,  to  GL  EL 
Wells  and  others,  who  subsequently  assigned' 
said  lease  to  the  South  Penn  Oil  Gompany, 
and  reported  said  lease  to  the  court,  whidi- 
was  confirmed  in  December,  1890.     It  further 
appears  that  said  South  Penn  Oil  Gompany 
proceeded  at  once  to  bore  for  oil  on  said  land, 
and  has  produced  a  hirge  quantity  of  oil  fron> 
it;   that  by  the  Ist  day  of  June,  1894,  the 
royalty  of  one-eighth  of  the  oU  obtained  ftom 
said  land  amounted  in  value  to  the  snm  of 
122,000.     Said  Susanna  Youst  and  Hermenia 
G.  Wilson,  shortly  after  the  rendering  of  said 
decree,  assigned  two-thirds  of  said  one-eighth 
of  said  royalty  to  one  S.  B.  Hughes,  who  up  to 
the  1st  day  of  July,  1894,  had  received  about 
$15,000  as  the  two-thirds  of  said  royalty  thus 
assigned  to  him.    After  the  lease  of  said  land 
for  oil  purposes  was  confirmed,  another  child 
was  born  to  said  Hermenia  G.  and  Alpheus  M. 
Wilson,  which  was  named  Stella  May,  and  she 
was  admitted  by  a  subsequent  decree  of  said 
court  to  share  in  said  royalty;   which  last- 
named  child  was  born  on  the  11th  day  of  Jan- 
uary, 1891,  and  died  in  April,  1892.     Said  Al- 
pheus  M.  Wilson  died  on  the  29th  day  of  No- 
vember, 1891.     In  1893  his  widow  intermar- 
ried with  one  James  W.  Powell,  by  whom  she 
had  one  child,  Minnie  G.  Powell;   and  a  few 
days  after  the  birth  of  said  Minnie  C.  Pow- 
ell the  said  Hermenia  Powell  died  intestate, 
leaving  her  husband,  said  James  W.  Powell, 
and  four  children;   and  hi  January,  1894,  up 
on  petition  filed  in  the  hitermediate  court,  said 
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Bfinnle  G.  Powell  waa  admitted  as  a  co-owner 
In  the  one-eighth  of  aald  royalty.  Said  Su- 
sanna Youst  is  stlU  living;  and  the  said  In- 
Cant  children,  Thomas  J.  Wilson,  Jehu  D.  Wil- 
son, Clarence  L.  Wilson,  and  Minnie  G.  Pow- 
ell, by  their  next  friend,  Harrison  Manley, 
died  a  bill  in  the  circuit  court  of  said  county 
of  Marion,  attacking  said  proceedings  as  be- 
ing erroneous  and  void  so  far  as  it  was  de- 
creed that  said  infants  should  share  equally 
with  said  Susanna  Toust  and  Hermenla  G. 
Wilson  and  Alpheus  M.  Wilson,  her  husband, 
in  the  value  and  production  of  the  oil  and  gas 
in  and  under  the  land  in  said  petition  and  ex- 
hibits  described,  giving  to  said  Infants  the  one- 
third  of  said  royalty;  claiming  that,  said  oil 
being  part  of  the  real  estate,  the  life  tenant, 
during  her  natural  life,  was  entitled  to  the  in- 
terest upon  the  sum  realized  as  royalty,  and 
that  said  Hughes,  as  assignee  of  the  life  ten- 
ants, should  be  compelled  to  account  for  all 
money  received  by  him  as  royalty  In  excess 
of  annual  interest  upon  the  one-eighth  of  the 
oil  paid  by  said  lessee,  and  praying  the  ap- 
pointment of  a  receiver  to  collect  said  roy- 
alty during  the  life  of  said  Susanna  Youst, 
and  that  he  be  required  to  pay  the  interest 
annually  upon  the  same  to  said  Hughes,  and 
that  the  entire  principal  should  at  the  death 
of  said  Susanna  Youst  be  paid  to  petitioners. 
The  complainants  in  said  bill  alleged  that  the 
decree  of  November  29, 1890,  was  based  upon 
^e  supposition  that  the  three  children  of  said 
A.  M.  Wilson  and  Hermenla  G.  Wilson  were 
^he  owners  in  fee  simple  of  said  land,  subject 
to  the  life  estate  of  said  Susanna  Youst  and 
said  Hermenla,  and  ignored  the  fact  that  oth- 
-er  and  different  persons  might  be  the  heirs  at 
law  of  said  Hermenla  at  her  death;  and  they 
further  alleged  that  the  circuit  court  of  Ma- 
rion county  had  no  authority  to  take  from 
the  complainants,  and  give  to  said  Susanna 
Youst  and  Hermenla  G.  Wilson,  any  part  of 
the  body  of  said  real  estate,  as  was  done  by 
•said  decree  of  November  29, 1890,  and  the  sub- 
sequent decree  confirming  the  sale  to  said 
"Wells. 

The  South  Penc  Oil  Company  answered 
^ald  bill,  In  which  answer,  after  stating  the 
manner  in  which  it  claimed  the  right  to  the 
lease  of  said  tract  of  land  for  oil  purposes,  it 
alleged  that  said  royalty  of  one-eighth  of  all 
the  oil  produced  and  saved  from  said  land 
had  been  delivered  to  the  Eureka  Pipe-Line 
Company,  a  common  carrier  of  oil,  in  accord- 
ance with  the  rules  and  customs  of  the  busi- 
ness, and  in  accordance  with  the  terms  and 
provisions  of  said  contract,  and  the  proceed- 
ings and  decrees  under  which  said  interests 
woe  sold,  and  under  which  its  right  accrued 
to  bore  for  and  produce  said  oil,  and  that  all 
-of  said  one-eighth  royalty  of  the  said  oil  as 
-was  produced  and  saved  from  said  land,  ex- 
<4»ept  so  much  thereof  as  may  remain  unsold 
and  In  the  custody  of  the  pipe-line  company, 
had  been  delivered  to  S.  B.  Hughes,  assignee 
and  grantee  of  Susanna  Youst  and  HermenJa 
*0.  Wilson„  and  to  the  guardian  of  said  in- 


fants, in  accordance  with  the  said  decrees 
and  contracts.  It  denies  every  allegation  of 
said  bill  that  is  In  any  way  intended  or  cal- 
culated to  raise  any  question  aftectlng  re- 
spondent's title  to  the  oil  and  gas  in  said  land, 
and  the  proper  delivery  and  disposal  of  the 
one-eighth  royalty  of  said  oil  to  the  persons 
entitled  thereto  according  to  the  contracts 
and  decrees  of  the  court  creating  tltie  in  re- 
spondent to  such  oil,  and  avers  that  it  is  not 
Interested,  as  between  the  plaintiffs  in  the 
case  and  the  defendant  S.  B.  Hughes,  as  to 
how  the  royalty  of  one-eighth  of  said  oil 
should  be  thereafter  disposed  of,  but  claims 
that  so  much  of  said  royalty  as  has  been  de- 
livered to  the  said  pipe-line  company,  or  has 
been  disposed  of  by  the  plaintiffs  or  the  de- 
fendant S.  B.  Hughes,  had  been  delivered  in 
accordance  with  the  provisions  and  require- 
ments of  said  contracts  and  decrees  entered 
by  the  court  In  said  proceedings,  which  said 
decrees,  respondent  avers,  fully  protect  said 
respondent  in  the  delivery  and  disposition  of 
said  royalty  of  oil  so  made  as  aforesaid.  Re- 
spondent further  avers  that  the  .payment,  de- 
livery, and  disposal  of  said  royalty  of  oil 
produced  from  said  land  was  legally  made, 
delivered,  and  disposed  of  strictly  in  accord-, 
ance  with  the  requirements  and  provisions  of 
said  decrees  of  said  court,  to  the  persons  le- 
gally entitled  thereto  under  the  provisions  of 
said  decrees;  and  it  denies  the  right  of  the 
complainants  to  have  said  decrees,  or  either 
of  them,  set  aside  or  annulled,  or  In  any  man- 
ner changed  to  such  an  extent  as  would  in 
any  way  or  manner  affect  the  rights  and  in- 
terests of  respondent,  or  in  any  way  make 
the  said  respondent  liable  to  account  for  such 
part  of  said  royalty  of  oil  as  has  been  deliv- 
ered or  disposed  of  by  said  respondent  to 
said  S.  B.  Hughes  under  the  provisions  of 
said  decrees  and  said  contracts  and  deeds; 
and  said  respondent  further  averred  that  said 
orders  and  decrees  under  and  by  which  said 
royalty  of  oil  was  dehvered  and  disposed  of 
were  pronounced  and  entered  In  and  by  a 
court  of  competent  jurisdiction,  and  in  and 
by  a  court  having  jurisdiction  of  the  subject- 
matter  disposed  of  by  said  decrees.  S.  B. 
Hughes  and  the  Bureka  Pipe-Lrine  Company 
also  filed  answers  to  said  bill,  putting  In  is- 
sue its  allegations.  The  cause  was  heard  on 
the  18tb  of  July,  1894,  and  the  court  dis- 
missed the  plaintiffs'  bill,  with  costs;  and 
from  this  decree  the  plahitiffs  obtained  this 
appeal. 

The  first  error  assigned  by  the  appellants 
is  that  "the  circuit  court,  in  Its  decree  of  No- 
vember 29,  1890,  erred  in  directing  that  two- 
thirds  of  the  royalty  or  rental  reserved  by 
said  decree  should  be  paid  or  delivered  to  the 
said  Susanna  Youst  and  Hermenla  C.  Wilson, 
the  life  tenants,  for  the  reason  that  the  oil 
contained  in  or  under  said  land  was  part  of 
the  body  of  the  estate,  as  much  as  coal  of 
other  minerals  that  might  have  been  con- 
tained therein,  and  the  court  could  not»  un- 
der the  law -authorizing  a  sale  of  lands  held 
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by  the  Infants  In  reversion,  subject  to  a  life 
estate,  give  a  part  of  such  real  estate  to  the 
life  tenant;  the  latter  being  entitled  only  dur- 
ing life  to  the  annual  interest  upon  the  fund 
realized  from  the  sale  or  disposition  of  the 
Infants'  estate  under  the  decree."  In  consid- 
ering the  questions  raised  by  this  assignment 
of  error,  and  determining  the  rights  of  the 
respective  parties  to  the  record  with  refer- 
ence to  the  matters  in  controven^,  it  is  nec- 
essaiy  to  look  to  the  source  of  their  title. 
The  tract  of  land  containing  255  acres  be- 
longed to  Jehu  D.  Youst  at  the  time  of  his 
death;  and  when  we  look  to  his  win  for  the 
purpose  of  ascertaining  what  disposition  he 
made  of  it,  and  when  he  comes  to  make  plain 
his  intention  respecting  said  tract  of  land,  he 
says:  "My  Intention  being  to  give  said  home 
tract  of  land  to  my  wife  for  and  during  her 
life,  and  after  the  decease  of  my  wife  to  the 
said  Hermenia  G.  Wilson  for  and  during  her 
life,  and  at  her  death  to  descend  to  her  heirs, 
but  with  the  following  charge,  limitation,  and 
direction,  viz.:  That  if  said  Hermenia  C.  Wil- 
son should  not  survive  my  wife,  so  as  to 
come  into  possession  of  said  home  tract  of 
land,  and,  dying  during  the  life  of  my  wife, 
should  leave  surviving  her  (said  Hermenia  C. 
Wilson)  no  child  or  children,  nor  the  descend- 
ants of  any  children,"  then,  instead  of  said 
home  tract  of  land  going  to  the  heirs  of  said 
Hermenia  C,  he  directs  that  one  half  thereof 
shall  go  to  said  Alpheas  M.  Wilson,  if  living, 
and  the  other  half  to  his  sister,  Eliza  Wade, 
and  the  heirs  of  his  deceased  brother,  Nicho- 
las B.  Youst,  by  his  first  wife.  Under  the 
plain  provisions  of  this  will,  then,  Susanna 
Youst  took  a  life  estate  in  the  256-acre  tract 
of  land,  and  Hermenia  0.  Wilson  took  noth- 
ing during  the  lifetime  of  said  Susanna  Youst; 
and,  as  it  appears  that  said  Susanna  Youst 
survived  said  Hermenia  C.  Wilson,  it  follows 
that  saJd  Hermenia  never  took  any  interest 
in  said  tract  of  land.  The  said  Hermenia 
G.  Wilson,  at  her  death,  however,  left  the 
plaintiffs  in  this  suit,  her  infant  children, 
who,  under  said  will,  were  entitled  to  said 
real  estate,  subject  to  the  life  estate  of  said 
Susanna  Youst  At  the  time  the  death  of 
said  J.  D.  Youst  occurred,  no  lease  had  been 
made  of  said  land  for  oil  purposes,  and  no 
well  had  been  opened  or  commenced  thereon. 
In  March,  1889,  however,  said  Susanna  Youst, 
Alpheus  M.  WUson,  and  Hermenia  G.  Wilson 
executed  a  paper  purporting  to  be  a  lease  of 
said  land  to  T.  M.  Jackson  &  Co.,  for  the 
purpose  of  mining  and  boring  for  oil,  upon 
the  usual  terms.  On  July  12,  1890,  the  same 
parties,  in  their  own  right,  and  the  said  Al- 
pheus M.  Wilson,  as  guardian  of  his  three 
children,  Thomas  J.,  Jehu  D.,  and  Glarence 
L.  Wilson  (Stella  May  not  having  been  bom), 
made  another  lease  of  said  land  for  oil  pur- 
poses to  0.  B.  Wells  &  Go.,  who  assigned  to 
the  South  Penn  Oil  Company.  At  the  fall 
term  of  the  circuit  court,  1890,  a  petition  was 
presented,  under  section  12  of  chapter  83  of 
the  Code,  praying  a  sale  of  his  wards'  land; 


and  a  decree  was  entered,  in  pursuance  there- 
of, directing  the  s&le  by  said  guardian,  through 
the  form  of  a  lease  of  the  oil  under  said  land. 
for  which  the  lessee  was  to  pay  a  rental  of 
one-eighth,  which  the  court  directed  to  be  di- 
vided equally  between  Susanna  Youst,  Her- 
menia 0.  Wilson,  and  her  three  children,— 
<me-thlrd  to  the  children,  one-third  to  said 
Hermenia  G.  Wilson,  and  one-tlUrd  to  Susan- 
na Youst  Before  the  decree  of  Nov^nber, 
1890,  was  entered,  said  Susanna  Youst  as- 
signed her  interest  in  the  one-eighth  part  of 
said  oil  to  S.  B.  Hughes;  and  on  December 
2, 1890,  Alpheus  M.  Wilson  and  his  wife  trans- 
ferred their  interest  in  said  oil  to  S.  B. 
Hughes.  Now,  said  Susanna  Youst  had  only 
a  life  estate  in  said  real  estatei  and  her  rights 
with  reference  to  said  realty  were  the  same 
as  any  other  life  tenant  No  well  had  been 
commenced  or  completed  on  said  land  at  the 
time  of  the  death  of  her  husband.  Under  the 
head  of  "Mines,"  2  Minor,  Inst  p.  147  (side 
page  128),  the  author  says:  ''A  widow  is 
dowable  of  mines  and  quarries,  but  only  of 
those  which  were  opened  and  worked  in  the 
husband's  lifetime,  although  what  shall  be  re- 
garded as  an  open  mine  or  quarry  is  not  al- 
ways easy  to  define.  It  seems  that,  if  any 
part  of  a  bed  or  deposit  of  mineial  matter 
has  been  excavated  for  the  purpose  of  min- 
ing, the  whole  bed,  and  the  strata  lying  un- 
der it,  are  to  be  deemed,  for  dower  purposes, 
an  open  mine,  and  that  new  pits  or  shafts 
may  be  sunk  for  the  purpose  of  reaching  it. 
Nor  is  it  less  open  because  the  working  pss 
been  discontinued.  On  the  other  hand,  for  a 
dowress  or  any  other  -life  tenant  to  open  new 
mines  is  waste,  which  will  be  punished  with 
damages,  and,  as  being  of  irremediable  Injury 
to  the  reversioner,  will  be  inhibited  by  injunc- 
tion from  a  court  of  equity.**  In  the  case  of 
Crouch  V.  Puryear,  1  Band.  (Va.)  258,  it  was 
held  that  "it  was  not  waste,  in  a  tenant  In 
dower  of  coal  lands,  to  take  coal  to  any  ex- 
tent from  a  mine  already  opened,  or  to  sink 
new  shafts  into  the  same  vein  of  coaL"  So, 
Washb.  Real  Prop.  p.  206,  states  the  law  thm: 
"A  widow  is  entitled  to  dower  in  mines  be- 
longing to  her  husband  in  fee,  which  may 
have  been  opened  during  his  lifetime,  wheth- 
er within  his  own  land  or  that  of  another. 
^  *  *  But  though  she  may  work  an  open 
mine,  under  her  claim  of  dower,  to  exham- 
tion,  she  may  not  open  new  ones,  even  with- 
in the  land  set  to  her  a  part  of  her  dower.** 

The  question  is  whether  petroleum  oil,  as 
it  is  found  in  the  rock  beneath  the  sorfaee, 
is  part  of  the  real  estate  in  which  it  is  found; 
and  the  same  law  that  applies  to  the  own- 
ership of  the  surface  and  soil  applies  to  It. 
This  question  has  been  passed  upon  l^  tlie 
courts  of  last  resort  in  dUferent  states. 
Gould,  in  his  valuable  work  on  Waters,  In 
section  291,  says:  "Petroleum  oil,  like  snl>- 
terranean  water,  is  included  in  the  compre- 
hensive idea  which  the  law  attaches  to  the 
word  'land,'  and  is  a  part  of  the  soil  in  which 
it  is  found.    •    •    ^    A  lease  of  land,  tor 


{   ^ 


W.Va.) 


WILSON  V.  YOUST. 


785 


the  purpose  of  mining  oil,  coal,  rock,  or  car- 
bon oil,  passes  a  corporeal  interest  which  is 
the  proper  subject  of  an  action  of  ejectment; 
and  a  proportionate  share  of  the  oil  to  be 
produced  by  an  oil  well  is  an  interest  in  land, 
a  parol  sale  of  which  is  void  under  the  stat- 
ute of  frauds."  This  question  was  before 
the  supreme  court  of  Pennsjrlyania  in  Appeal 
of  Stoughton,  88  Pa.  St  198,  and  it  was  there 
held  that:  "A  guardian  has  ordinarily  power 
to  lease  any  of  his  ward's  property,  of  such 
character  as  makes  it  the  subject  of  a  lease; 
but  without  the  approval  of  the  orphans' 
court  he  cannot  dispose  of  any  part  of  the 
realty.  Oil  is  a  mineral,  and,  behig  a  min- 
eral, is  part  of  the  realty;  and  a  guardian 
cannot  lease  the  land  of  his  ward  for  the 
purpose  of  its  development,  as  it  would.  In  ef- 
fect, be  the  grant  of  the  corpus  of  the  estate 
of  his  ward."  Mr.  Justice  Gordon,  ha  deliv- 
ering the  ophiion  of  the  court,  said:  "Oil, 
however,  is  a  mineral,  and,  being  a  mineral, 
is  part  of  the  realty.  Funk  v.  Haldeman,  53 
Pa.  St  229.  In  this  it  is  like  coal,  or  any 
other  natural  product  which,  in  situ,  forms 
part  of  the  land.  It  may  become,  by  sever- 
ance, personalty,  or  there  may  be  a  right  to 
use  or  take  it,  originating  In  custom  or  pre- 
scription, as  the  right  of  a  life  tenant  to  work 
opened  mines,  or  to  use  timber  for  repairing 
buildings  or  fences  on  a  farm,  or  for  fire- 
bote.  Nevertheless,  whenever  conveyance  Is 
made  of  It  whether  that  conveyance  be 
called  a  'lease'  or  'deed,'  it  is,  in  effect,  the 
grant  of  part  of  the  corpus  of  the  estate,  and 
not  of  the  mere  incorporeal  right  In  the  case 
above  cited  this  Is  said  to  be  so  as  to  leases 
of  coal  lands  for  the  purpose  of  mining,  and 
there  Is  no  reason  why  the  same  doctrine 
should  not  apply  to  oil  leases."  This  question 
was  also  before  this  court  In  the  recent  case 
of  Williamson  v.  Jones,  39  W.  Va,  231,  19  S. 
E.  436,  and  it  was  held  that  "petrbleum  or 
mineral  oil  in  place  is  as  much  a  part  of  the 
realty  as  timber,  coal,  iron  ore,  or  salt  wa- 
ter"; also,  '*that  It  is  a  part  of  the  Inherit- 
ance, and  an  unlawful  removal  thereof  Is  a 
disherison  of  him  In  remainder,  constituting 
waste,  which  a  court  of  equity,  fn  a  proper 
caBC,  will  restrain  and  enjoin." 

The  plaintiffs  In  the  case  under  considera- 
tion do  not  appear  to  be  seeking  to  set  aside 
the  sale  or  lease  of  their  interests  In  the  255 
acres  of  land  in  controversy,  but  they  claim 
that  the  said  Susanna  Youst,  being  entitled 
only  to  a  life  estate  in  the  land,  had  no  right 
to  bore  wells  and  take  petroleum  oil  from  the 
land,  and,  not  having  that  right  herself  (when 
no  well  had  been  bored  thereon  In  the  lifetime 
of  her  husband),  as  a  matter  of  course  she 
could  not  assign  that  right  to  any  other  per- 
son. Susanna  Youst  survived  Mrs.  Hermenla 
Wilson,  and  for  that  reason  said  Hermenla 
took  no  hiterest  in  the  land  or  the  oil  con- 
tained therein.  But  while  It  is  true  that  said 
Susanna  Youst  was  not  entitled  to  any  por- 
tion of  the  oil  contained  in  the  land,  and 
could  not  bore  a  well  for  the  purpose  of  de- 
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veloping  the  same,  yet  she  was  entitled  to 
the  surface  (that  is,  to  its  possession  and  use) 
during  her  lifetime,  and  could  prevent  any 
person  from  entering  thereon  for  the  purpose 
of  drilling  a  well  for  oil  or  gas;  and  although 
this  fact  would  not  prevent  the  remainder- 
men, through  their  guardian,  from  filing  a 
petition,  under  section  12  of  chapter  83  of  the 
Code,  asking  a  sale  of  the  oil  underlying  said 
land,  and  obtaining  a  decree  for  the  sale 
thereof,  upon  a  proper  case  being  presented 
to  the  comrt  yet  such  decree  would  be  use- 
less in  the  absence  of  the  consent  of  the  life 
tenant  Susanna  Youst  that  the  party  to 
whom  the  oil  was  sold  might  enter  upon  her 
possession  for  the  purpose  of  putting  down 
such  wells  as  might  be  necessary  to  bring  the 
oil  to  the  surface.  At  the  time  of  entering 
this  decree  the  said  Susanna  Youst  and  Her- 
menla 0.'  Wilson  were  before  the  court,  as 
well  as  the  guardian  and  guardian  ad  litem 
for  the  Infants;  and  the  said  Susanna  Youst 
and  Hermenla  C.  Wilson  consented  that  the 
petitioners  might  share  equally  with  them  in 
the  value  and  production  of  the  oil  and  gas 
In  and  under  the  land  In  their  petition  and 
exhibits  described  (that  is,  that  said  peti- 
tioners should  have  an  estate  In  prsesenti 
of  an  undivided  one-third  of  said  oil  and 
gas  In  and  under  said  hmd,— the  said  Su- 
sanna Youst  one-third,  and  the  said  Her- 
menla G.  Wilson  one-third.)  It  Is  stated  In  the 
petition  filed  by  A.  M.  Wilson,  guardian  for 
petitioners,  that  oil  had  been  found  In  paying 
quantities  on  lands  adjoining  said  255-acre 
tract  and  numerous  wells  were  being  put 
down  near  to  the  lines  of  said  tract  which 
would  exhaust  the  oil  underlying  the  same, 
and  that  It  was  necessary  that  wells  should 
be  drilled  at  once  on  said  255-acre  tract  or 
said  remainder-men  would  be  deprived  of  the 
oil  underlying  their  land  by  said  adjacent 
wells;  and  it  is  presumed  that  proof  of  these 
facts  was  before  the  court  It  was  also 
stated  that  neither  petitioners  nor  said- life 
tenants  were  pecuniarily  able  to  put  down  a 
well,  and,  unless  a  sale  of  the  oil  by  means 
of  a  lease  was  made,  they  would,  in  all  prob- 
ability, be  deprived  of  the  oil  therein  without 
comp^isation,  and  it  would  promote  the  in- 
terest of  said  wards  to  have  a  sale  of  their 
interest  therein;  and  the  court  (being  of  opin- 
ion that  it  was  clearly  shown  by  said  petition^ 
and  exhibits  and  the  evidence  adduced,  con- 
sidering the  consent  of  Susanna  Youst  and 
Hermenla  C.  Wilson  and  Alpheus  M.  Wilson, 
her  husband,  that  the  petitioners  might  to- 
gether share  equally  with  them  in  the  value 
and  production  in  the  oil  and  gas  in  and  un- 
der the  land  in  said  petition  described  as 
thereinafter  decreed  and  provided,  that  the 
interests  of  the  said  infant  defendants  would 
be  promoted  by  a  disposition  or  sale  of  their 
interest  In  the  oil  and  gas  as  prayed  for  in 
said  petition  as  thereinafter  provided  and  de- 
creed, and  that  the  rights  of  no  person  would 
be  violated  thereby)  proceeded  to  decree  a 
sale  of  said  oil  and  gas,  and  directed  that  the 
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petitioners  should  have  one  third  thereof, 
and  Susanna  Yonst  and  Hermenia  G.  Wilson 
the  other  two  thirds.  On  the  Ist  Monday  in 
June^  JSSH,  Thomas  J.  Wllaoo,  Jehu  D.  Wilson, 
Glanence  L.  Wilson,  and  Minnie  C.  Powell, 
Infant  children  of  said  Hermenia  G.  Wilson, 
who  sued  by  their  next  friend,  Harrison  &ian- 
ley,  filed  their  bill  in  the  circuit  court  of  Mar- 
ion county  against  Susanna  Youst,  8.  B. 
Hughes,  the  South  Penn  Oil  Company  (a  cor- 
poration), and  Harrison  Manley,  administrator 
of  Hermenia  G.  Powell,  deceased,  calling  upon 
the  said 'S.  B.  Hughes  and  said  South  Penn 
Oil  Gompany  to  state  how  much  had  been 
paid  to  or  received  by  said  Hughes,  as  the 
assignee  of  said  Hermenia  G.  Wilson  and  Su- 
sanna Youst,  or  in  any  other  capacity,  of 
the  royalty  paid  by  said  South  Penn  Oil  Com- 
pany as  the  lessee  of  said  land,  and  praying 
that  the  decree  of  November  29,  1890,  might 
be  set  aside,  so  far  as  it  gave  or  attempted 
to  give  to  three  of  the  complainants  one-third 
of  one-eighth  of  all  oil  produced  from  said 
land,  and  gave  or  attempted  to  give  any  por- 
tion of  said  oil  to  said  Susanna  Youst  and 
Hermenia  G.  Wilson,  or  any  other  person; 
also,  that  there  might  be  a  decree  against 
the  said  S.  B.  Hughes  for  all  money  received 
by  him  in  excess  of  what  would  have  been 
the  annual  interest  upon  the  entire  royalty 
of  one-eighth  of  the  oil  produced  from  said 
land;  also,  for  a  decree  requiring  tuat  all 
money  paid  and  received  for  the  one-eighth 
royalty  of  oil  produced  from  said  land  be 
placed  at  interest  during  the  life  of  said  Su- 
sanna Youst,  and  directing  that  at  her  death 
the  principal  of  such  sums  be  equally  divided 
between  complainants;  that  said  South  Penn 
Oil  Gompany  and  said  Eurelta  Pii)e-Line  Gom^ 
pany  be  both  enjoined  and  restrained  from 
paying  or  delivering  to  the  said  S.  B.  Hughes 
any  further  share,  price,  or  portion  of  said 
royalty  of  one-eighth  of  the  oil  produced  from 
said  land,  until  such  time  as  the  rights  of  the 
complainants  to  said  royalty  should  be  ascer- 
tained and  determined,  and  that  a  receiver 
be  appointed  to  receive,  sell,  and  collect  the 
proceeds  of  said  one-eighth  or  royalty  of  oU 
produced  from  said  land  during  the  pendency 
of  this  suit,  or  until  such  time  as  the  rights 
of  the  complainants  therein  might  be  adju- 
cated.  Such  proceedings  were  had  in  this 
cause  that  on  the  18th  day  of  July,  1894,  & 
final  decree  was  rendered  in  the  cause  dis- 
missing the  plalntiflS'  bill,  and  from  this  do* 
cree  this  appeal  was  obtained. 

The  first  error  relied  on  by  the  appellants 
is  that  the  circuit  court  erred  in  Its  decree 
of  November  29,  1890,  in  directing  that  two- 
thirds  of  the  royalty  or  rental  reserved  by 
said  decree  should  be  paid  or  delivered  to 
the  said  Susanna  Youst  and  Hermenia  (X 
Wilson,  the  life  tenants,  for  the  reason  that 
the  oil  contained  in  or  under  said  land  was 
part  of  the  body  of  the  estate,  as  much  as 
coal  or  other  minerals  that  might  have  been 
contained  therein,  and  the  court  could  not, 
under  the  law  authorizing  a  sale  of  in- 


fants* lands  held  by  the  Infants  in  rever- 
sion, subject  to  a  life  estate,  give  a  part  of 
such  real  estate  to  the  life  tenant,  the  latter 
being  entitled  only  during  life  to  the  an- 
nual Interest  upon  the  fund  realized  from 
the  sale  of  the  infants'  estate  under  the  de- 
cree; and,  second,  for  holding  that  such  de- 
cree was  not  erroneous  as  against  tlie  ap- 
pellants, and  in  dismissing  their  bill  filed  to 
correct  said  decree.  These  assignments  raise 
the  same  questions,  and  may  be  considered 
together;  and,  in  doing  so,  let  us  refer 
again  to  the  provisions  of  the  will  of  J.  D. 
Youst,  by  which  he  gave  this  tract  of  land  to 
his  wife,  Susanna  Youst,  during  her  natural 
life.  After  the  death  of  his  wife,  he  gave 
said  tract  of  land  to  Hermenia  C.  Wilson  for 
life,  and  at  her  death  the  same  was  to  de- 
scend to  her  heirs;  and  in  the  event  that 
said  Hermenia  G.  Wilson  died  during  the 
lifetime  of  his  wife,  leaving  no  child,,  or  the 
descendants  of  any  children,  then  tlie  one 
half  of  said  land  was  to  go  to  Alpheus  M. 
Wilson,  if  living,  and  the  other  half  to  the 
heirs  of  his  sister,  Eliza  Wade,  and  the  heirs 
of  his  deceased  brother,  Nicholas  B.  Youst, 
by  his  first  wife,  etc.  At  the  time  tlie  de- 
cree of  November  29,  1890,  was  rendered, 
both  Susanna  Youst  and  Hermenia  G.  Wil- 
son were  living.  Susanna  Youst  was  in  pos- 
session of  the  land  as  a  life  tenant,  and  ^ras 
then  a  widow;  and,  as  we  have  seen,  she 
had  no  right  to  open  a  mine  on  the  land  she 
held  as  life  tenant,  unless  the  same  had  been 
opened  in  the  lifetime  of  her  husband.  This, 
however,  had  not  been  done;  and,  not  hav- 
ing the  right  to  open  and  work  a  mine  that 
had  not  been  opened  in  the  lifetime  of  her 
husband,  it  follows  that  she  could  not  confer 
that  right  upon  another.  Oil  in  place  under 
the  land,  as  we  have  seen,  has  been  held  in 
this  state  to  be  a  part  of  the  realty,  and  as 
much  so  as  timber,  coal,  iron  ore,  or  salt; 
that  it  is  a  part  of  the  inheritance,  and  an 
unlawful  removal  thereof  is  a  disherison  of 
him  in  remainder,  constituting  waste,  which 
a  court  of  equity,  in  a  proper  case,  will  re- 
strain and  enjoin.  See  the  case  of  William- 
son V.  Jones,  supra.  Now,  can  we  sustain 
the  decree  of  the  circuit  court  of  Marion 
county,  rendered  on  the  29th  day  of  Novem- 
ber, 1890?  Had  said  court  any  right  to  di- 
rect a  sale  of  the  oU  underlying  said  land, 
by  way  of  a  lease,  and  apportion  the  roy- 
alty arising  from  said  lease  equally  between 
the  life  tenant  in  possession,  the  life  tenant 
in  expectancy,  and  the  remainder-men,  who 
were  Infants?  Gould  the  court  change  the 
character  of  the  estate  held  by  the  infant  pe- 
titioners from  an  estate  in  remalndeif  to  an 
estate  in  prsesenti,  and  could  the  court  au- 
thorize Susanna  Youst  to  receive  the  prod- 
uct of  a  mine  opened  on  her  estate  for  life, 
subsequent  to  her  husband's  death,  and  au- 
thorize Hermenia  G.  Wilson  to  receive  one- 
third  of  the  product  of  the  oU  wells  drilled 
on  said  land,  in  which  her  estate  was  de- 
pendent on  the  death  of  Susanna  Youst,  to 
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which  8he  might  neTer  be  entitled,  and,  as 
the  sequel  shows,  never  was  entitled,  for 
the  reason  that  her  death  preceded  that  of 
Susanna  Yonst?  These  ai'e  questions  which 
must  be  met  and  answered,  in  passing  upon 
the  validity  of  the  decree  of  November  29, 
1890.  Now,  if  the  court  could  properly  de- 
cree a  sale  of  the  oil  underlying  this  tract 
of  land  upon  the  petition  of  the  infants,  and 
the  testimony  showing  it  was  to  their  ad- 
vantage to  make  the  sale,  was  !t  proper 
that  the  product  of  these  oil  wells  (the  roy- 
alty) should  have  been  divided  as  it  was? 
What  entitled  either  of  the  life  tenants  to 
one-third  of  tfye  royalty,  and  especially  Her- 
menia  C.  Wilson,  who  never  was  entitled  to 
a  life  estate,  she  having  died  before  Susan- 
na Youst?  A  case  somewhat  similar  to  the 
one  under  consideration  is  found  in  174  Pa. 
St  425,  34  Atl.  564  (Blakley  v.  Marshall). 
The  syllabus  reads  as  follows:  "An  oil 
lease,  investing  the  lessee  with  the  right  to 
remove  all  the  oil  in  place  in  the  premises, 
in  consideration  of  his  giving  the  lessors  a 
certain  per  centum  thereof,  is  in  legal  ef- 
fect a  sale  of  a  portion  of  the  land,  and  the 
proceeds  represent  the  respective  interests 
of  the  leissors  in  the  premises.  If  the  lessors 
in  an  oil  lease  are  life  tenants  and  remain- 
der-men, the  life  tenants  are  entitled  to  the 
interest  on  the  royalties  during  life,  and  at 
their  death  the  corpus  of  the  fund,  made 
up  of  the  aggregate  royalties,  goes  to  the 
remainder-men."  And  this  decision,  as  I 
think,  propounds  the  law  correctly.  If  the 
infants,  in  pursuance  of  their  petition  and 
the  testimony  adduced  before  the  court,  had 
the  right  to  have  the  oil  underlying  the  land 
in  which  they  were  Interested  as  remainder- 
men sold,  to  prevent  its  being  drawn  from 
the  land  by  adjoining  wells,  the  law  pro- 
vides where  the  royalty  shall  go,  and  what 
interest  the  life  tenant  shall  receive.  Was 
the  division  of  the  royalty  in  the  manner 
provided  for  in  the  decree  complained  of,  in 
any  manner  Justifiable  on  the  ground  of  ex- 
pediency? That  it  was  not  is  plainly  indicat- 
ed by  the  fact  that  there  was  no  reluctance 
evinced  by  Susanna  Youst  in  entering  into 
the  arrangement  by  which  she  received  one 
twenty-fourth  of  the  oil  produced  from  the 
wells  drilled  on  said  land,  as  the  portion  to 
TVhich  she  was  entitled  as  life  tenant.  The 
fact  that  Susanna  Youst  showed  no  hesita- 
tion about  leasing  her  interest  in  this  land 
is  manifest  from  her  conduct  in  deeding  all 
'  of  her  Interest  in  the  oil  produced  from  said 
land  to  S.  B.  Hughes  on  the  26th  day  of  No- 
vember, 1880,  three  days  before  the  decree 
was  entered  in  the  circuit  court,  which,  by 
and  with  the  consent  of  said  Susanna  Youst 
and  Hermenla  Wilson,  allowed  the  Infant 
children  aforesaid  to  share  equally  with 
them  in  the  royalty  arising  from  the  oil 
wells  drilled  upon  said  land.  Susanna  Youst 
liad  no  right  to  drill  an  oil  well  on  the  land 
of  her  deceased  husband,  and,  not  possess- 
ing the  right  herself,  she  could  not  confer 


inch  right  xspon  another.  Neither  could  she 
consent  to  the  sale  of  the  oil.  In  other 
words,  her  consent  would  be  utterly  futile, 
BO  far  as  It  supplied  any  legal  foundation 
for  the  action  of  the  court  in  said  decree.  In 
dividing  the  royalty  arising  from  the  oil  pro- 
duced on  said  land  as  it  was;  and  yet  the 
decree  shows  that  Susanna  IToust  was  pres- 
ent, by  her  counsel,  consenting  to  the  sale, 
although  she  had  sold  and  conveyed  all  in- 
terest she  claimed  in  the  oil  underlying  said 
land  three  days  before  the  decree  was  ren- 
dered, to  S.  B.  Hughes.  Now,  our  statute 
(section  14  of  chapter  83  of  the  Code)  pro- 
vides that  if  it  be  clearly  shown  by  the  pe- 
tition, exhibits,  and  evidence  adduced  that 
the  Interest  of  the  minor  will  be  promoted 
by  the  sale,  and  the  court  be  of  opinion  that 
the  rights  of  no  person  will  be  affected  there- 
by, It  may  order  a  sale  of  the  estate,  or  any 
part  thereof,  either  public  or  private,  on 
such  terms  and  in  such  parcels  as  may  be 
deemed  beneficial  to  the  minor,  etc  The 
complainants,  however,  in  their  bill,  do  not 
seek  to  set  aside  the  sale  for  any  irregulari- 
ties in  the  proceedings  of  the  circuit  court 
in  reference  thereto,  but  they  claim  that,  if 
the  court  had  authority  to  sell  or  lease  said 
land  for  oil  and  gas  purposes,  it  had  no 
right  to  decree  to  said  Susanna  Youst  and 
Hermenla  Wilson,  or  either  of  them,  any 
part  of  the  principal  of  any  sum  realized 
from  oil  produced,  or  the  royalty  thereof, 
from  said  land,  but  that  the  said  Susanna 
Youst,  during  her  life,  would  have  been  en- 
titled to  receive  the  annual  interest  upon 
the  principal  realized  from  said  royalty,  and 
that  the  plaintiCFs,  the  infants  aforesaid, 
would  have  been  entitled  to  the  principal 
after  the  death  of  said  Susanna,  and  in  this 
contention  I  am  of  opinion  that  the  plaintlfl^s 
were  clearly  right  (following  the  decision  of 
the  supreme  court  of  Pennsylvania  in  the 
case  of  Blakley  v.  Marshall,  supra);  and 
for  these  reasons  the  decree  complained  of, 
which  dismissed  the  plaintiffs'  bill,  must  be 
reversed,  with  costs,  and  remanded  to  the 
circuit  court  of  Marion  county,  with  direc- 
tions to  ascertain  the  amount  of  interest 
that  accrued  upon  the  royalties  arising  from 
the  oil  wells  drilled  on  said  land  during  the 
lifetime  of  Susanna  Youst,  which  amount, 
when  so  ascertained,  is  to  be  paid  to  the  as- 
signee of  said  Susanna  Youst;  and  after  de- 
ducting said  interest  the  remainder  of  the 
royalty  is  to  be  paid  to  Thomas  J.  Wilson, 
Jehu  D.  Wilson,  Clarence  L.  Wilson,  and 
Minnie  0.  Powell,  plaintiffs  in  said  chancery 
suit 


(44  W.  Va.  120) 
80MMEBS  et  aL  V.  ALLKN. 
(Supreme  Court  of  Appeals  of  West  yirgiaU. 
Nov.  27,  1887.) 

ATTAOHMKITT— AtFIDAVIT—  SCtFICISNOT'—Alf  BKD- 
MEHT. 

LAn  affidavit  for  an  attachment  omitting 
the  word  '^Justly'*  from  the  clause,  "jostly  en- 
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titled  to  recoTer^  Is  bad,  and  should  be  quashed 
on  motion. 

2.  An  affidavit  for  an  attachment  not  stating 
the  nature  of  the  plaintiff's  demand,  so  as  to 
show  a  title  or  right  in  the  plaintiff  to  such  de* 
mand,  is  bad,  and  should  be  quashed  on  mo- 
tion. 

3.  An  affidavit  for  an  attachment  not  stat- 
ing material  facts  to  show  the  existence  of  the 
ground  of  attachment  (except  in  case  of  non- 
residence)  is  bad,  and  should  be  quashed  on  mo- 
tion. 

4.  If  an  attachment  affidavit  says  that  affiant 
believes  that  the  plaintiff  '^should  recover,"  in- 
stead of  ''entitled"  to  recover,  it  is  bad,  and 
ought  to  be  quashed  on  motion. 

6.  An  affidavit  for  an  attachment  cannot 
be  amended  except  as  to  merely  clerical  de- 
fects, and  as  to  other  facts  relied  on  to  show 
the  existence  of  grounds  of  attachment  Sec- 
tion 1,  c.  106,  Code  1891,  goes  no  further  in  al- 
lowing amendments  than  as  to  such  additional 
facts.  The  omission  from  the  affidavit  of  the 
word  "justly"  cannot  be  cured  by  amendment. 

6.  An  amended  affidavit  in  an  attachment 
case,  stating  additional  facts  to  show  the  ex- 
istence of  the  ground  of  attachment  specified  in 
the  first  affidavit,  must  show  that  such  facts 
existed  at  the  date  of  the  first  affidavit 

(Syllabus  by  the  Ck>urt) 

Appeal  from  circuit  court,  Harrison  coun- 
ty; J.  M.  Hagans,  Judge: 

Suit  by  D.  W.  Boughner  and  Hoffman  Som- 
mers  against  J.  H.  Allen,  Kate  Allen,  and  the 
Merchants*  National  Bank  of  West  Virginia. 
There  were  decrees  for  plaintiffs,  and  certain 
defendants  appeal    Reversed. 

Harvey  W.  Harmer,  for  appellants.  Ed- 
win Maxwell,  for  appellees. 


BRANNON,  J.  D.  W.  Boughner  and  Hoff- 
man Sommers  brought  a  suit  in  equity,  with 
an  attachment,  against  J.  H.  Allen,  Kate  M. 
Allen,  and  the  Merchants'  National  Bank  of 
West  Virginia,  at  Clarksburg,  resulting  in  a 
decree  in  favor  of  the  plaintiffs  for  a  debt, 
and  subjecting  to  sale  personal  property  of 
Kate  M.- Allen,  to  pay  that  debt  and  others 
brought  into  the  case;  and  Kate  M.  Allen 
appeals,  and  the  Clarksburg  Furniture  Com- 
pany unites  in  the  appeal.  There  is  no  juris- 
diction for  the  suit  in  a  court  of  equity,  un- 
less the  attachment  gives  it  A  motion  was 
made  to  quash  the  affidavit  on  which  the  at- 
tachment rested,  which  motion  was  taken 
under  consideration;  and,  pending  its  consid- 
eration, a  supplemental  affidavit  was  filed, 
over  objection  to  it,  and  then  a  motion  was 
made  to  quash  both  affidavits,  and  dismiss 
the  attachment  and  bill,  and  both  motions 
were  then  overruled.  We  must  therefore 
look  into  these  affidavits 

The  first  one  is  bad  for  several  reasons. 
It  does  not  state  that  affiant  believes  that 
the  plaintiffs  are  ^'justly"  entitled  to  recover 
the  amount  specified.  The  statute  usee  both 
the  words  "justly"  and  "recover,"  and  it  is 
not  enough  to  say  that  the  plaintiff  is  enti- 
tled to  recover.  The  word  "justly"  is  design- 
ed to  more  deeply  search  the  conscience,  and 
guard  against  flimsy,  unjust  demands,  by 
compelling  the  sworn  conscience  to  explicitly 
state  that  the  demand  is  just.    It  performs 


a  material  office,  and  Is  Indispensable.  Crim 
V.  Harmon,  38  W.  Va.  596,  eoi,  18  S.  B.  753; 
Cosner's  Adm*r  ▼.  Smith,  36  W.  Va.  788,  15 
8.  B.  977.  The  affidavit  says  that  the  affiant 
believes  that  plaintiffs  "should"  recover,  in- 
stead of  "entitled"  to  recover.  Are  "should" 
and  "entitled"  tantamount?  The  word  "en- 
titled" means  that  the  party  has  legal  ground 
to  recover,  while  "should"  may  mean  merely 
the  expression  of  the  aflOant's  opinion.  I  Ao 
not  think  this  will  do  under  the  rigid  doc- 
trines relating  to  attachments. 

The  first  afi^davit  is  bad  also  because  It 
states  merely  that  J.  H.  Allen  had  left,  and 
Kate  M.  Allen  was  about  to  leave,  the  state. 
with  intent  to  defraud  their  creditors,  with- 
out stating  any  facts  relied  upon  to  sub- 
stantiate this  charge,  as  required  by  Code 
1891,  c.  106,  S  1.  Goodman  v.  Henry,  42  W. 
Va.  526,  26  S.  E.  528. 

Said  first  afildavlt  is  bad  also  because  in- 
definite in  the  statement  of  the  cause  of  ac- 
tion, as  it  states  that  the  suit  is  to  recover 
1396,  "which  sum  will  be  due  and  payable  on 
said  1st  day  of  February,  1896,  which  sum 
the  plaintiffs  claim  will  be  due  on  that  day 
on  a  negotiable  note  signed  by  J.  £L  Allen 
and  Kate  M.  Allen,"  and  afterwards  states 
that  "aflSant  believes  said  plaintiffs  should 
recover,  at  least,  said  sum."  Why  should  the 
plaintiffs  recover  or  sue  out  an  attachment 
when  no  right  in  them  to  recover  Is  shown? 
The  affidavit  does  not  say  to  whom  the  note 
was  given.  You  have  to  infer  that  It  was 
executed  to  plaintiffs,  and  inferences  are 
not  allowed  in  attachment  afiSdavita.  The 
date  of  note  is  not  given,  nor  the  bank  of 
payment.  The  statute  demands  of  the  affida- 
vit that  It  state  "the  nature  of  the  plaintUTs 
claim."  Cosner's  Adm'r  v.  Smith,  36  W.  Va 
788, 15  S.  B.  977.  Does  this  show  any  title  In 
them?  1  Shinn,  Attachm.  |  132,  says:  **To 
every  valid  affidavit  for  attachment,  there 
must  be  two  distinct  and  essential  aver- 
ments: (1)  There  must  be  an  averment  of 
a  cause  of  action  between  certain  named  par- 
ties, based  upon  a  money  demand;  and  (2) 
there  must  be  a  further  averment  of  a 
ground  of  attachment,— that  is,  a  statement 
of  facts  because  of  which  the  statute  win 
permit  an  attachment  to  issue.  •  •  •  These 
two  conditions  are  always  essential,  and 
their  averment  absolutely  necessary.  •  •  • 
The  ownership  of  the  debt  is  a  material  part 
of  the  description."  Uncertain  inference  only 
tells  us  who  owns  this  note.  This  would  not 
do  in  a  declaration  or  bill,  as  It  would  show 
no  title— that  is,  cause  of  action— in  plalntUTs. 
Ought  not  an  afildavit  to  give  it  with  the  same 
substantiality,  not  mere  details,  as  a  plead- 
ing? 1  Shinn,  Attachm.  §  132,  says:  "An  affi- 
davit is  sufficient  if  it  allege  all  the  material 
issuable  facts  necessary  to  entitle  the  plain- 
tiff to  recover."  It  ought  to  show,  anyhow, 
how  plaintiffs  became  entitled  to  the  note. 
either  as  payees  or  indorsees.  I  think  this 
indefiniteness  ought  to  quash  the  affidavit 
When  we  look  at  the  bill,  it  shows  a  note 
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payable  to  the  bank,  signed  by  plaintiffs  and 
defendants,  and  delivered  to  plaintiffs  to  se- 
cure them  certain  money  they  had  paid.  If 
we  say  that  we  are  to  Infer  from  the  affldaTlt 
thftt  plaintiffs  were  payees  in  the  note,  here 
is  a  variance  between  bill  and  affidavit, 
which  in  some  places  quashes  the  attach- 
ment, and  Id  others  abates  it  on  plea  In 
abatement.  The  cause  of  action  stated  In 
the  two  papers  ought  to  be  the  same.  I 
would  think  It  ought  to  quash  it  on  motion. 

The  second  affidavit  seeks  to  cure  the  omis- 
sion of  the  word  "Justly,"  but  It  cannot  be 
allowed  to  do  so.  Substantial  defects  in  affi- 
davits for  attachments  cannot  be  amended 
unless  a  crtatute  allows  it.  Merely  clerical 
•errors  are  correctlble.  Baking  Go.  v.  Bach- 
man,  38  W.  Va.  84,  18  S.  E.  382;  1  Shinn, 
Attachm.  f  152.  Section  1,  c.  106,  allows  a 
flupplemental  affidavit  to  state  additional 
facts  to  show  the  grounds  of  attachment,  but 
allows  no  other  amendment.  The  omission 
of  the  word  "justly**  relates  to  the  plaintiff's 
right  to  recover;  in  other  words,  to  his 
cause  of  action,  not  to  the  grounds  for  attach- 
ment So,  the  second  affidavit  cannot  cure 
this  defect.  Nor  could  it  cure  the  defective 
statement  of  the  cause  of  action  above  re- 
ferred to,  but  it  does  not  attempt  to  do  so. 
Therefore  the  court  below  ought  at  once  to 
have  quashed  the  first  affidavit,  because  it 
contained  incurable  defects.  This  would  end 
the  case.  * 

The  second  affidavit  seeks  to  cure  the  vice 
in  the  first  in  not  specifying  facts  to  warrant 
the  charge  of  leaving  the  state  to  defraud 
•creditors,  by  affiant  stating  that,  "immedi- 
ately after  making  his  first  affidavit  in  this 
suit,  he  was  informed  and  believes  that  de- 
fendant Kate  M.  Allen,  wife  of  defendant  J. 
H.  Allen,  was,  about  the  time  said  affidavit 
was  made,  packing  and  boxing  her  furniture 
In  condition  to  be  shipped  upon  railroad  cars, 
making  about  the  same  time  the  declaration 
that  she  was  going  back  to  Baltimore."  As- 
suming that  we  take  judicial  notice  that  Bal- 
timore Is  outside  this  state,  and  that  these 
facts  show  sufficient  basis  for  the  ground  of 
attachment,  as  likely  they  do,  the  question 
arises:  When  did  this  state  of  facts  exist,— 
at  the  date  of  the  first  affidavit,  or  later?  Af- 
fiant was  informed  immediately  after  mak- 
ing the  first  affidavit  that  Mrs.  Allen  was 
packing  goods.  How  long  after?  Was  she 
packing  goods,  and  declaring  she  was  going 
to  Baltimore,  when  the  first  affidavit  was 
made?  An  amended  affidavit  must  relate 
back  to  the  commencement  of  the  action,  and 
wlU  be  Insufficient  if  the  averments  be  in  the 
present  tense.  1  Shinn,  Attachm.  p.  263.  In 
other  words,  the  second  affidavit  must  show 
tbat  Mrs.  Allen  was  already  doing  these  acts 
at  the  date  of  the  first  affidavit,  to  show 
then-existing  grounds  of  attachment 

Tbe  court  having  no  jurisdiction,  we  will 
not  decide  questions  as  to  other  debts  and 
matters  in  the  case.  Petitions  filed  in  it  are 
fnere  dependencies,  and  faU  with  the  suit 


I  may  remark  that  petitions  were  filed  set- 
ting up  other  del>ts,  and  from  the  partial  rec- 
ord we  cannot  say  whether  process  was  Is- 
sued on  them  to  give  defendants  a  chance  to 
answer  them  as  was  necessary.  Fowler  v. 
Lewis'  Adm'r,  36  W.  Va.  114,  14  8.  E.  447; 
Morgan  v.  Morgan,  42  W.  Va.  542,  26  S.  B. 
294.  And  it  seems  tiie  mere  petition  and  or- 
der to  make  them  parties  would  not  do  with- 
out amendment  of  bill.  Shinn  v.  Board,  39 
W.  Va.  497,  20  S.  B.  604.  They  were  ordered 
to  be  made  parties,  but  no  amended  bill  was 
ffied,  and  the  original  did  not  mention  their 
Interests.  I  see,  however,  that  a  rent  Hen  to 
Jackson  was  decreed  against  the  property, 
without  petition,  or  its  being  presented  to  or 
reported  by  commissioner,  under  the  refer- 
ence to  him  to  report  all  liens  on  the  person- 
alty, and  Jaclcson  not  a  party;  not  a  show 
of  an  opportunity  for  defendants  to  contest  It 
either  in  court  or  before  the  commissioner; 
not  a  word  In  any  pleading  or  report,  or  any- 
where in  the  record,  as  to  this  debt,  save  in 
the  decree.  This  was  not  proper.  Smith  v. 
liowther,  35  W.  Va.  300,  13  S.  B.  999;  Rob- 
erts V.  Coleman.  87  W.  Va.  143,  16  S.  B.  482. 
Liens  can  be  presented  to  a  commissioner  as- 
certaining liens  on  lands;  but  as  to  personal 
ty,  under  ordinary  chancery  practice,  I  do 
not  say.  Therefore  we  reverse  both  decrees, 
quash  the  affidavits  and  attachments,  and 
dismiss  the  bill,  without  prejudice  to  any 
parties  as  to  other  suits  which  they  may  see 
proper  to  brine:. 

■"■■'^^  (44  W.  Va.  256) 

ALTlZBR  V.  BUSKIRK. 

(Supreme  Court  of  Apponls  of  West  Virginia. 
Dpc.  11,  1H97.) 
Detinue— Action  on  BoND--PLEADiNa— Evi- 
dence. 

1.  In  an  action  on  a  bond  given  by  a  plaintiff 
in  detinue  to  obtain  immediate  possession  of 
the  property,  under  section  1,  c.  102,  Code,  it  is 
not  necessary  to  aver  or  prove  that  there  was 
a  judgment  in  favor  of  the  defendant  in  the 
action  settling  his  right  to  the  property,  and  fix- 
ing its  value,  where  the  action  has  been  dis- 
missed or  nonsuit  suffered  by  the  plaintiff. 

2.  In  an  action  s>n  a  bond  given  by  a  plaintiff 
in  detinue,  under  section  1,  c.  102,  Code,  to  ob- 
tain possession  of  the  property,  it  is  indispensa- 
ble to  allege  and  prove  that  the  property  was 
seized  from  the  plaintiff  under  process  in  the 
case,  and  delivered  to  the  plaintiff  in  detinue. 

3.  A  plea  of  "conditions  performed"  in  an 
action  on  a  bond  with  collateral  condition  con- 
troverts and  calls  for  proof  by  the  plaintiff  of 
all  the  facts  alleged  by  him  essential  to  sustain 
his  action,  except  that  it  admits  the  bond. 

(Syllabus  by  tlie  Oinrt) 

Error  to  circuit  court,  Logan  county;  Doo- 
little.  Judge. 

Action  by  William  Altlzer  against  U.  B.  Bus- 
kirk  on  a  bond.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Reversed. 

Vinson  &  Thompson  and  J.  S.  Marcum,  for 
plaintiff  in  error. 

BRANNON,  J.  Clay  &  Headley  brought  an 
action  of  dethnue  hn  the  Logan  circuit  court 
against  Altlzer,  to  recover  saw  logs,  and,  in 
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order  to  obtain  Immediate  poaaeasion  of  the 
property,  executed  a  bond  under  section  1,  c. 
102»  Gode^  and  afterwards  suffered  a  nonsuit 
Thereupon  Altizer  brought  this  action  of  debt 
a^rainst  Buskirk  upon  the  said  bond,  and  re- 
covered a  verdict  and  Judgment,  and  Bus- 
kirk brings  the  case  here. 

It  is  urged  that  a  demurrer  to  the  declara- 
tion was  improperly  overruled.  The  theory 
upon  which  this  point  of  error  is  predicated 
is  that  the  declaration  does  not  allege  that 
there  was  a  verdict  or  Judgment  finding  that 
the  property  belonged  to  Altizer,  or  ascertain- 
ing its  value,  or  directing  its  redelivery  to  Al- 
tizer.  There  is  nothing  in  this  point  The 
bond  makes  the  obligors  covenant  not  only  to 
pay  all  costs  and  damages  which  may  be 
awarded  against  them  by  the  court  in  the 
case,  but  all  damages  sustained  by  any  person 
by  resjsoD  of  the  action,  and  to  have  the  prop- 
erty forthcoming  to  answer  any  Judgment  in 
the  case  concerning  it;  in  other  inrords,  it 
provides  not  only  that  the  property  shall  be 
present  to  meet  any  order  of  the  court  in  the 
case,  but  that  any  party  injured  by  reason 
of  the  action  or  proceedings  in  it  shall  be 
paid  his  damages.  That  is  a  distinct  cove- 
nant It  would  be,  indeed,  strange  that  if  the 
plaintiff  chose  to  expressly  dismiss  his  action, 
or  not  to  prosecute  It  so  that  a  nonsuit  fol- 
lowed, and  no  Judgment  touching  the  right  of 
property  should  be  made,  the  party  whose 
property  had  been  taken  from  him  wrong- 
fully, and  given  to  the  plaintiff,  and  convert- 
ed by  him  to  his  own  use,  whereby  it  was  lost 
to  tie  rightful  owner  of  it— I  say  it  would 
be  strange  in  such  a  case  that  the  true  owner, 
the  defendant  should  be  without  any  relief 
on  the  bond.  Useless,  then,  would  be  the 
statute  and  the  bond  under  it  This  is  simply 
a  bond  with  the  collateral  condition  to  do  cer^ 
tain  acts,  one  of  them  being  to  pay  any  dam- 
ages to  the  owner  of  the  property.  And  it 
makes  no  difference  that  it  was  given  in  a 
legal  proceeding,  for  breach  of  Its  covenant 
An  action  can  be  maintained  Just  as  well  as 
upon  a  sheriff's  bond,  or  upon  any  bond  taken 
in  the  country  with  collateral  conditions.  No 
Judgment  of  the  court  is  necessary  to  give 
right  of  action  upon  it  And  in  this  case  the 
defendant  objected  to  the  nonsuit,  but  he  was 
overruled,  and  how  could  he  compel  the  court 
to  render  Judgment  for  him?  After  its  dis- 
missal, he  could  not  ask  the  court  to  ascer- 
tain the  value  of  the  property,  or  to  make 
any  order  in  respect  thereto,  as  the  case  was 
ended.  He  was  compelled  to  have  recourse 
to  an  action  upon  the  bond  to  repair  his  dam- 
ages. 

As  to  the  motion  of  the  defendant  In  this 
action  of  debt  to  set  aside  the  verdict:  It  is 
urged  that  there  is  no  evidence  proving  Alti- 
zer's  ownership  of  the  property.  The  record 
furnishes  none.  I  thought  at  first  that  the 
declaration  in  detinue  would,  as  against  the 
defendant  establish  possession  in  Altlzer,  and 
thus  furnish  prima  fade  evidence  of  his  right 
of  property;   but  that  declaration  was  not 


filed  by  Bnsklzk,  the  osOy  defendant  in  this 
aotlon,  and  the  dedaratlon  would  constitute 
no  admission  againat  him.  Neither  do  I  ttilnk 
ttie  bond  does  so,  as  It  does  not  recite  Alti- 
i^s  possession  as  a  fact  The  record,  as  I 
read  it  presents  a  singular  absence  of  evi- 
dence upon  the  vital  point  of  plaintifl's  title 
It  presents  no  evidence  that  the  property  was 
taken  from  him,  and  delivered  to  the  plaintiff 
in  the  detinue  case;  and,  of  course^  that  must 
appear  in  the  case  to  entitle  the  plaintiff  to 
recover.  Bratt  v.  Maurum,  24  W.  Va-  652. 
True,  the  return  of  the  sheriff  on  the  sum- 
mons in  detinue  does  show  that  he  deliv- 
ered to  the  plaintiffs  in  that  action  19  logs; 
but  there  is  no  evidence  that  they  ever  got 
possession  of  the  other  81  logs;  and  there  Is 
no  evidence  that  the  19  logs  have  a  value  of 
the  amount  of  $912.56,  as  the  declaration  In 
detinue  charges  both  lots  of  logs  to  be  of  the 
value  of  only  $505.  In  fact  the  case  pre- 
sents no  evidence  of  value,  and  a  Jury  or  court 
cannot  guess  value,  but  must  have  a  basis 
for  ascertainment  of  value.  I  looked  to  see 
how  far  the  pleadings  in  this  case  might  help 
the  plaintiffs  to  sustain  their  recovery,  but  I 
find  the  pleas  to  be  condltioDs  performed  and 
conditions  unbroken.  The  plea  of  condition 
performed  answers  the  whole  cause  of  action 
in  the  declaration  mentioned,  and  controverts 
the  plahitifTs  right  to  any  recovery  at  all;  in 
short  puts  the  plaintiff  upon  proof  of  all  the 
facts  necessary  for  h'is  recovery  except  the 
execution  of  the  bond.  State  v.  Hays,  30  W. 
Va.  108,  8  S.  E.  177;  Archer  v.  Archer's 
Adm*r,  8  Grat  539.  The  plaintiff's  case  fur- 
nishes no  evidence  whatever,  as  to  essential 
points,  to  sustain  the  verdict  It  is  not  a 
case  where  some  evidence  has  been  given,  m> 
that  the  verdict  of  the  Jury  cannot  be  set 
aside  unless  plainly  contrary  to  the  evidence; 
but  It  is  a  case  of  a  total  absence  of  evidence 
to  warrant  the  verdict  Onayson's  Gase^  6 
Grat  712. 

The  plea  of  res  Judicata  was  properly  re- 
jected, because  utterly  uncertain.  It  does 
not  allege,  except  inferentialiy,  the  idendty  of 
the  subject-matter.  It  does  not  allege  identi- 
ty of  parties,  except  inferentialiy.  It  does  not 
allege  a  final  Judgment  and  its  purport  nnd 
does  not  vouch  tlhe  record  of  the  Judgment 
Judgment  reversed,  vecdict  set  aside,  and  new 
trial. 


HOFFMAN  V, 


(a  W.  Va.  7€!> 
FLEMING  et  ox. 


(Supreme  CJourt  of  Appeals  of  West  Virginia. 
Nov.  13,  1897.) 

Exboutiox-»Lbvt~Relba8b  op  Surbtt — ^Frauik 

ULBNT  CONVBTAKCE»A0TIOK  TO  8bT  AsIDB. 

1.  A  levy  under  an  execution  upon  property 
sufficient  to  pay  the  debt  opnerates  as  payment 
unless  facts  appear  to  deprive  It  of  that  legal 
effect,  and  a  fortiori  operates  to  release  a  sure- 
ty of  the  principal  debtor  whose  property  was 
SO  levied. 

2.  The  statute  against  fraudulent  conveyan- 
ces gives  the  absolute  right  to  a  creditor  to  a 
suit  in  equity  to  annul  a  fraudulent  conrej- 
ance;   and  he*  Is  not  compelled  first  to  subject 
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other  proEMrtj  of  the  debtor,  hj  ezecntion  or 
otherwise. 
(Syllabus  bj  the  Oonrt) 

Appeal  from  circuit  court,  Taylor  county; 
J.  Homer  Holt,  Judges 

Suit  by  Benjamin  F.  Hoffman  against 
James  B.  Fleming,  and  others  to  set  aside  a 
deed.  From  a  decree  agaiiuPt  them,  James 
B.  Fleming  and  his  wife  appealed.   Reversed. 

John  W.  Mason,  for  appellants. 

BRANNON,  J.  Hoffmaii  obtained  a  Judg- 
ment against  J.  M.  Lake,  James  B.  Fleming, 
and  others,  and  sued  out  an  execution,  which 
was  levied  upon  some  peraonal  property  of  J. 
M.  Lake,  the  principal  debtor.  Fleming  and 
his  wife  conveyed  a  tract  of  land  to  his  broth- 
er-in-law, Marshall  B.  Lake,  seven  days  after 
the  execution  of  the  note  on  which  the  Judg- 
ment was  bas(d;  and,  three  days  later,  Mar- 
shall B.  Lake  conveyed  it  to  the  wife  of 
James  B.  Fleming.  Afterwards  a  dwelling 
house  was  erected  upon  this  land  with  means 
of  the  wife.  Later,  Hoffman  brought  this 
chancery  suit,  to  set  aside  the  conveyances 
from  Fleming  to  Lake,  and  from  Lake  to 
Mrs.  Fleming,  alleging  them  to  be  fraudu- 
lent, because  intended  to  defraud  him  of  his 
debt,  and  claiming  also  that,  as  means  of 
Fleming  had  erected  the  dwelling  house  upon 
the  land,  he  could,  on  that  score  alone,  suft>- 
Ject  the  property  to  his  debt.  A  decree  was 
entered,  finding  that  sufQclent  means  of  Flem- 
ing had  been  expended,  in  the  erection  of  the 
dwelling  tiouse,  to  pay  Hoffman's  debt,  and 
subjecting  the  land  therefor;  and  Fleming 
and  his  wife  appealed  from  that  decree. 

It  is  shown  that  personal  property  of  the 
principal  debtor  was  levied  upon,  of  value 
sufficient  to  discharge  the  plaintiff's  debt  It 
does  not  appear  that  It  was  sold,  or  what  be- 
came of  it;  but  the  law  says  that  a  levy  of 
an  execution  upon  the  debtor's  prop^ty  of 
value  sufficient  to  pay  the  debt,  is  a  satisfac- 
tion of  it,  unless  circumstances  which  in  law 
defeat  such  effect  are  made  to  appear.  Mc- 
Kenaie  ▼.  Wiley,  27  W.  Ya  658;  Campbell  v. 
Wyant,  26  W.  Va.  702.  Fleming  was  J.  M. 
Lake's  surety,  and  the  f^ct  that  such  levy 
was  made  on  personalty  operates,  onder  the 
first-cited  case  and  well-established  principles 
of  general  law,  as  release  of  the  surety.  It 
is  well  settled  that,  after  such  levy,  all  right 
to  any  other  suit  is  suspended  as  between 
the  creditor  and  principal  debtor,  and  cer- 
tainly it  wx>uld  be  as  to  the  surety.  Freem. 
Eix'ns,  9  269.  This  suit  was  brought  after 
that  levy,  and  before  any  disposition  of  the 
property  imder  it,  so  far  as  this  record  showa 
This  could  not  be  done.  But,  in  fact,  it  oper- 
ates a  discharge  of  the  surety,  in  the  absence 
of  proof  that  it  was  taken  by  superior  claim, 
or  other  reasons  shown  to  deprive  it  of  that 
legal  effect  This  decides  the  case.  It  is 
daimed  for  Fleming  that,  as  some  property 
was  placed  by  the.  principal  debtor  in  the 
hands  of  a  co-surety  as  collateral  security  for 
the  debt,  the  creditor  must  first  look  to  it 


II  the  conveyances  are  fraudulent,  and  as  the 
husband  built  the  house,  I  do  not  think  that 
the  creditor  wonld  be  compelled  to  seek  that 
property  first  Parties  in  fraud  have  no 
equities  against  the  rights  of  the  defrauded 
creditor.  The  statute  of  fraudulent  convey- 
ances gives  the  absolute  right  to  such  cred- 
itor to  assault  the  conveyance  that  removes 
his  debtor's  property  from  his  pursuit  In  its 
eye,  all  property  of  the  debtor  is  amenable  to 
the  payment  of  his  debts.  The  debtor  can- 
not fraudulently  remove  it  out  of  reach  of  the 
ordinary  legal  process.  If  he  does,  the  stat- 
ute grants  the  creditor  the  right  to  resort  to 
equity  to  remove  the  vicious  conveyance  out 
of  his  way.  Fraud  is  one  of  the  recognized 
subjects  of  equity  Jurisdiction,  and  a  very 
ancient  foundation  of  its  power.  The  fraud- 
ulent debtor  or  his  fraudulent  alienee  cannot 
tell  the  creditor  to  look  to  other  property, 
and  excuse  that  which  has  been  wrongfully 
conveyed.  They  have  no  rights  which  equi- 
ty is  bound  to  respect  Horn  v.  Foundry 
Co.,  23  W.  Va.  522,  and  opinion;  Railroad 
Co.  V.  Soutter,  13  Wall.  517;  Stout  v.  Mer- 
cantile Co.,  41  W.  Va  339,  23  S.  B.  571;  Al- 
mond T.  Wilson,  75  Va  613,  627;  Walt, 
Fraud.  Oonv.  §§  60.  192,  and  dose  of  section 
369.  I  am  satisfied  that  the  circuit  court 
was  correct  In  holding  that  the  expenditure 
of  the  means  of  Fleming  in  the  erection  of 
the  house  would  Justify  the  decree  but  for  the 
fact  that  the  leyy  upon  the  personal  property 
operates  as  payment  and  release  of  the  sure- 
ty. On  that  ground,  I  conclude  that  the  de- 
cree is  wrong,  and  must  be  reversed,  and  the 
bill  dismissed.  I  do  not  pass  on  the  ques- 
tion of  fraud  in  the  conveyances.  It  is  un- 
necessary to  do  so. 


(«  W.  Va.  773) 
STATE  V.  HANSFORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  13,  3S97.) 
Contempt— Fow BR  to  Pdnibh— New  Triai/— Pah^ 

TIES  —  StSANQBRS  to  ACTION  —  AtTOBNBTS  — 

What  Coxstitdtbs  Contempt— Pkocbdurb. 

1.  The  common-law  power  of  all  courts,  ex- 
cept the  supreme  court  of  appeals,  to  punish 
for  contempt  summarily,— that  is,  without  in- 
dictment and  jury,— is  curtailed  by  section  27, 
c.  147,  Code  1891.  Summary  punishment,  as  at 
common  law,  can  be  Imposed  by  such  other 
courts  only  in  cases  therem  allowed. 

2.  There  is  no  right  in  citisens  and  taxpayers 
not  parties  to  a  suit  to  petition  for  a  new  trial 
or  other  action  therein.  There  is  no  right  to 
petition  a  court  "for  redress  of  grievances'*  by 
strangers  to  the  case.  That  right  Is  applicable 
only  to  political  bodies. 

8.  An  attorney  at  law  is  an  officer  of  the 
court,  under  clause  3,  S  27,  c  147,  Code  1891. 

4.  The  mere  drafting  by  an  attorney  of  a 
petition,  by  persons  not  parties  to  a  cause,  aslc- 
ing  in  respectful  language  a  new  trial,  is  not  a 
contempt 

5.  To  punish  an  officer  of  a  court  for  mis- 
behavior under  clause  3,  S  27,  c.  147,  Code  1891, 
the  act  must  be  done  in  his  official  character. 

6.  If  a  person  be  present  in  court  when  fined 
for  contempt,  a  rule  need  not  be  served  upon 
him,  but  he  must  be  allowed  to  make  defense, 
except  for  acts  done  in  the  open  presence  or 
the  court. 

(Syllabus  by  the  CoorU) 
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Error  to  circntt  court,  Tucker  county;  J. 
Homer  Holt,  Judge. 

L.  Hansford  was  fined  for  contempt,  and 
brings  error.     Reversed. 

L.  Hansford,  in  pro.  per.  The  Attorney  Qen- 
eral,  for  the  State. 

BRANNON,  J.  L.  Hansford  was  fined  by 
the  circuit  court  of  Tucker  county  for  a 
contempt,  and  comes  to  this  court  for  re- 
versal of  the  Judgment  No  brief  or  view 
or  single  citation  of  authority  aids  us  in  the 
decision  of  the  case.  I  have  given  a  care- 
ful examination  to  it,  and  am  of  opinion  that 
the  Judgment  is  erroneous.  The  common 
law.  gives  to  courts  the  power  to  punish  for 
contempts  summarily;  but  this  wide  power 
has  been  curtailed  in  this  state  by  section 
27,  c.  147,  Code  1891,  providing  that  courts 
and  Judges  may  punish  for  contempts  sum- 
marily only  in  the  cases  there  specified.  I 
do  not  think  that  this  case  falls  under  any 
of  the  provisions  of  that  statute,  unless  it 
be  under  its  third  clause:  "Misbehavior  of 
an  officer  of  the  court  in  his  official  charac- 
ter." Hansford  was  an  attorney  of  that 
court  An  attorney,  though  not  a  public 
officer  of  state,  is  an  officer  of  the  court. 
Ex  parte  Faulkner,  1  W.  Va.  269;  Ex  parte 
Quarrier,  2  W.  Va.  569;  Ex  parte  Garland, 
4  Wall.  378;  Weeks,  Attys.  c.  2.  But  though 
Hansford  was  an  officer  of  the  court,  with- 
in the  meaning  of  that  Code  provision,  yet 
two  questions  present  themselves  to  the 
mind.  One  is  whether  the  act  charged  as 
a  contempt  is  in  law  a  contempt;  and  the 
second  is,  even  if  it  be  such,  whether  it  can 
be  said  that  it  was  done  in  his  official  char- 
acter as  an  attorney;  for,  to  be  punishable, 
it  must  be  such.  The  wrong  Imputed  to 
Hansford  is  that  a  case  was  tried  In  said 
circuit  court  of  the  county  court  against 
Degler,  in  which  a  Jury  found  a  verdict 
against  Degler;  and  with  it  there  was  some 
popular  dissatisfaction,  and  certain  citizens 
of  Tucker  county  proposed  a  demonstra- 
tion in  his  behalf,  which  Hansford,  who 
was  counsel  for  Degler,  repressed.  Then  he 
was  requested  to  draw  a  petition  to  the 
Judge  for  a  new  trial.  He  objected  to  do- 
ing so,  but  was  so  importuned  and  charged 
with  disloyalty  to  his  client  that  he  yielded, 
and  drew  the  petition,  and  delivered  it  to 
Degler's  father,  and  it  found  its  way  into 
the  Judge's  hands.  Hansford  did  not  solicit 
signatures,  nor  did  he  present  it  to  the 
court  and,  after  its  drafting,  heard  of  it  for 
the  first  time  in  court  For  his  action  in 
this  matter  he  was  fined.  I  have  not  been 
able  to  see  In  this,  which  is  a  punitive  pro- 
ceeding, where  we  ought  to  be  clear,  that 
the  act  is  contempt  This  petition  is  re- 
spectful in  language,  simply  expressing  the 
opinion  of  its  signers  that  great  injustice 
had  been  done  Degler  in  the  verdict  of  the 
Jury,  and  asking  a  new  trial.  Did  the  prep- 
aration of  such  a  petition  constitute  a  pun- 


ishable contempt?  What  Is  a  contempt? 
Ck>oley*8  Bl.  Comm.  bk.  4,  p. -283,  says  that 
contempts  "are  either  direct  which  openly 
insult  or  resist  powers  of  the  court  or  the 
persons  of  the  Judges  who  preside  there,  or 
else  are  consequential,  which  (without  such 
gross  insolence  or  direct  opposition)  plainly 
tend  to  create  an  universal  disregard  of 
their  authority."  Thus  contempts  are  of 
two  kinds,— <llrect  and  constructive.  A  di- 
rect contempt  is  one  offered  In  the  presence 
of  the  court  while  sitting  judicially.  A 
constructive  contempt  is  one  which  tends  to 
obstruct  and  embarrass  a  court  though  the 
act  be  not  done  in  its  presence.  State  v. 
Gibson,  33  W.  Va.  97,  10  S.  E.  58;  State  v. 
Frew,  24  W.Va.  468;  People  v.  Wilson,  « 
111.  195.  In  Ex  parte  Robinson,  19  Wall. 
505,  **contempt"  is  defined  as  an  act  in  dis- 
respect of  the  court  or  its  processes,  or 
which  obstructs  the  administration  of  Jus- 
tice, or  tends  to  bring  the  court  into  disre- 
pute. In  People  v.  Wilson,  supra,  it  is  said 
all  acts  which  "impede,  embarrass,  or  ob- 
struct a  court  or  tend  to  produce  such  ef- 
fects, whether  done  in  or  out  of  court  are 
to  be  considered  as  done  in  the  presence  of 
the  court  and  are  contempts."  I  do  not 
think  that  the  act  of  drawing  the  petition 
can  be  made  a  contempt  under  the  above 
definition.  It  did  not  insult  or  revile  the 
Judge,  or  derogate  from  his  respect  or  au- 
thority, or  resist  his  processes  or  orders,  or 
impede  or  embarrass  the  administration  of 
Justice.  I  have  not  found,  in  quite  an  ex- 
tended examination,  any  definition  of  con- 
tempt which  would  brand  this  act  as  such, 
unless  it  be  the  principle  stated  In  State  v. 
Doty,  90  Am.  Dec.  671,  that  **power  of  Judi- 
cature implies  the  right  to  exercise  that 
function  undisturbed  by  improper  Influences 
affecting  it  extraneously;  and  an  act  done 
within  the  presence  of  the  court  by  a  per- 
son neither  a  party  to  a  suit  nor  an  officer 
to  the  court  may  amount  to  contempt" 
Now,  no  one  but  a  party  has  a  right  to  file 
a  petition  for  a  new  trial,  or  for  any  other 
action  in  a  court  A  stranger  has  no  rights 
therein.  He  has  no  right  to  exert  any  out- 
side Influences  upon  the  Judge,  because  that 
Judge  must  decide  upon  the  facts  and  law 
uninfluenced,  untrammeled,  uncompelled  by 
popular  clamor  or  any  extraneous  influen- 
ces. A  petition  by  strangers  may  Justly  be 
said  to  be  improper  Intermeddling,  having 
no  other  purpose  or  result  than  to  unduly 
Influence  the  court  In  its  action;  and,  with 
all  respect  to  the  worthy  attorney  involved 
In  this  case,  I  must  declare  such  action  rep- 
rehensible. It  is  important,  as  a  matter  of 
practice,  to  thus  condemn  It;  but  then,  it 
does  not  seem  to  amount  to  a  punishable 
contempt  Tlie  Judge  had  but  to  reject  the 
petition.  It  could  not  impede  or  obstruct 
the  administration  of  Justice,  though  I  can- 
not say  that  it  might  not  tend  to  divert  Its 
course.  It  verges  very  closely  upon  tbe 
borderland  of  punishable  contempt,  thou|^  I 
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hardly  think  It  crosBes  It  It  must  be  re- 
membered that,  while  the  right  to  petition 
public  authority  for  redress  of  grievances  is 
a  sacred  right,  yet  It  is  inapplicable  to 
courts  when  acting  judicially  in  cases  before 
them.  It  applies  to  congress  or  to  the  leg- 
islature and  to  the  governor;  but  it  cannot 
apply  to  courts,  for  the  reason  that  courts 
must  decide  solely  upon  the  facts  and  law 
of  the  case.  Strangers  to  it  have  no  griev- 
ances to  redress.  I  therefore  repeat  that  I 
do  not  regard  the  act  as  a  criminal  con- 
tempt 

But  again,  if  this  act  were  a  contempt  in 
its  nature,  would  it  be  one  done  by  this 
officer  in  his  official  character?  For  I  re- 
peat that  it  must  be  an  act  done  in  "his  offi- 
cial character"  to  be  punishable  under  that 
statute  summarily.  An  act  may  be  a  con- 
tempt subject  to  indictment;  but  to  be  pun- 
ishable summarily,— that  is,  without  jury,— 
it  must  fall  under  that  section  of  the  Code. 
Com.  V.  Deskins,  4  Leigh,  686;  State  v. 
Frew,  24  W.  Va.  416,  469.  Now,  if  this  act 
were  a  contempt  and  if  Hansford  had  pre- 
sented the  petition  in  court  it  would  be  an 
act  done  in  his  official  character  as  attor- 
ney; but  the  mere  drafting  of  it  out  of 
court  does  not  constitute  It  an  official  act 
The  test  of  an  official  act  is,  was  it  done 
colore  officii,— by  color  of  office?  This  act 
was  not  such.  It  will  be  said,  if  this  be  so, 
then  an  attorney,  owing  respect  and  duty  to 
a  court  may  In  his  office  draft  the  most  con- 
temptuous petition  with  impunity,  knowing 
that  it  will  be  presented  to  the  court  This 
is  not  so.  He  would  be  indictable  Just  as 
anybody  else  would  be,  but  it  would  not  be 
an  act  by  color  of  office.  Hence,  for  want 
of  that  character,  the  act  is  not  contempt 
Though  the  statute  punishes  mere  misbe- 
havior, yet  I  think,  it  must  be  such  an  act 
as  constitutes  contempt 

It  is  assigned  for  error  that  no  rule  issued 
against  defendant.  The  record  distinctly 
shows  that  defendant  was  in  court  when 
lined.  In  State  v.  Frew,  24  W.  Va.  469,  it 
is  laid  down  that  the  usual  course  is  to 
award  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue,  and  its  omission 
would  be  error;  but  where  the  defendant  is 
present,  as  the  opinions  in  that  case,  and 
Dandridge's  Case,  2  Ya.  Cas.  408,  and  State 
V.  MiUer,  28  W.  Va.  801,  show,  that  dis- 
penses with  a  rule.  In  addition,  I  see  that 
section  29,  c.  147,  dispenses  with  it  If  de- 
fendant is  present  And,  further,  the  rec- 
ord shows  that  the  defendant  was  called 
into  court  to  show  cause  why  he  should  not 
be  fined.  So  this  informal  rule  is  present 
in  the  record. 

Defendant  asked  leave  to  file  a  written 
answer  to  the  accusation  made  against  him 
by  witnesses  giving  information  to  the 
court,  but  was  refused.  Still,  he  did  orally 
present  his  defense  against  the  rule,  and  it 
was  considered.  Of  course,  it  would  be  er- 
ror to  refuse  such  answer  if  such  oral  de- 


fense had  not  been  allowed,  as  the  very  ob« 
Ject  of  a  rule  is  to  dte  the  defendant  to 
make  defense,  and  he  has  a  right  to  make  it 
except  where  the  act  of  contempt  is  in  open 
court  In  its  presence.  State  v.  Gibson,  33 
W.  Va.  97,  10  S.  £.  58.  This  was  not  an  act 
in  open  court  I  do  not  see  that  the  refusal 
of  a  written  answer  under  these  circumstan- 
ces would  be  error.  No  written  answer  of- 
fered is  in  the  record  to  show  that  addi- 
tional defense  was  tendered,  nor  does  it  ap- 
pear that  any  exists.  The  defense  made, 
that  Hansford  had  suppressed  a  popular 
demonstration,  and  protested  against  draft- 
ing the  petition,  and  did  so  only  on  repeated 
importunities,  is  no  valid  defense,  as  he 
showed  himself  that  he  recognised  the  act 
as  wrong  or  imprudent  I  think  the  attor- 
ney intended  no  willful  contempt;  but  in 
State  V.  Green,  16  W.  Va.  864,  S  8,  it  is  held 
that  where  a  contempt  is  merely  inadver- 
tent or  reckless,  a  fine  may  be  Imposed.  But 
I  do  not  regard  the  act  a  contempt  as  stated 
above.  Judgment  reversed,  and  proceeding 
dismissed. 

(44  W.  Va.  168) 
CONAWAY'S  ADM'BS  v.  STBALBY  et  at 
(Supreme  Goart  of  Appeals  of  West  Vhrginia. 

Dec  1.  1897.) 
Dbsd  or  Trust  — Validity 'Rbtainino  Possbs- 

8ION— SaLBS— PaRTNBRBHIP  A88BT8--SaLB 

to  Partkbb— 'Rights  of  Surbtt. 

1.  A  deed  of  trust  fuUy  recorded,  conveying 
a  stock  Of  goods  to  secure  the  purcliaBe  money 
thereof,  is  valid  as  to  subsequent  creditors  of 
the  purchasers,  even  though  there  is  a  parol 
arrangement  by  which  such  purchasers  are  to 
hold  possession  of,  sell,  and  replenish  such  stock 
Of  goods,  and,  after  paying  necessary  expenses, 
apply  the  proceeds  to  the  extinguishment  of 
the  trust  lien. 

2.  Partnership  assets  must  be  first  applied 
to  the  extinguishment  of  partnership  debts, 
and  a  partner  has  no  leviable  interest  therein, 
so  far  as  his  individual  debts  are  concerned,  un- 
til the  partnership  debts  are  fuUy  satisfied. 

3.  A  sale  to  a  partner  of  the  partnership  ef- 
fects in  consideration  of  payment  of  the  part- 
nership indebtedness  is  on  consideration  not 
deemed  valuable  in  law,  and  is  invalid  to  give 
the  purchasing  partner  any  separate  leviable 
interest  therein  to  the  injury  or  detriment  of 
the  partnership  creditors. 

4.  A  person  who  becomes  surety  for  a  part- 
nership debt  in  so  far  as  such  suretyship  is 
concerned  is  entitled  to  be  treated  as  a  partner- 
ship creditor. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Pleasants  coun- 
ty; Tivenner,  Judge. 

Action  by  C.  I.  Gonaway's  administrators 
against  James  Stealey  and  others  to  subject 
certain  property  to  payment  of  partnership 
debts.  From  decrees  for  plalntifTs,  the  de- 
fendant Ella  Q.  Stealey  appeals.     Reversed. 

Vandervort  &  J.  F.  Barron,  for  appellant. 
J.  G.  McCluer  and  Thos.  I.  Stealey,  for  ap- 
pellees. 

DENT,  J.  Ella  Q.  Stealey  appeals  from 
decrees   of   the   circuit   court   of   Pleasantr 
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county  in  the  chancery  cause  of  0.  I.  Cona- 
way'B  admlnlBtrators  against  James  Stealey 
et  al.    The  facts  are  as  follows: 

On  the  2d  day  of  November,  1887,  Joseph 
Porter,  a  merchant,  sold  his  stock  of  mer- 
chandise situated  in  his  storeroom  in  the 
town  ot  St  Mazys,  in  said  county,  to  James 
Stealey  and  H.  M.  Boolsman,  afterwards  car- 
rying on  said  business  as  Stealey  &  Book- 
man, taking  as  part  consideration  therefor 
their  two  several  promissory  notes  bearing 
date  the  day  of  sale,  each  for  $1,842.86,  with 
interest,  payable,  respectively,  on  the  1st  day 
of  November,  1889,  and  the  1st  day  of  No- 
vember, 1880,  and  signed  by  the  members  of 
the  firm  and  their  respective  wives,  Ella  G. 
Stealey  and  R.  P.  Bookman,  as  their  sure- 
ties. To  secure  these  notes,  a  lien  was  re- 
tained on  the  stock  of  merchandise  by  a 
deed  of  trust  duly  executed  and  recorded 
strictly  in  accordance  with  the  statutory 
laws  of  the  state.  This  deed  is  as  follows: 
*'This  deed,  made  this  2d  day  of  Novem- 
ber, 1887,  by  and  between  James  Stealey 
and  H.  M.  Bookman,  of  Pleasants  county, 
and  state  of  West  Virginia,  of  the  first  part, 
and  J.  G.  Noland,  trustee,  of  the  county  and 
state  aforesaid,  of  the  second  part,  wit- 
nesseth  that  for  and  in  consideration  of  the 
sum  of  one  dollar  cash  In  hand  paid,  the 
receipt  whereof  is  hereby  aclcnowledged,  and 
for  the  further  stipulation  and  agreements 
which  is  hereinafter  set  forth,  the  party  of 
the  first  part  doth  hereby  grant,  sell,  and 
convey  to  the  party  of  the  second  part  their 
entire  stock  of  general  merchandise  situated 
in  the  storehouse  of  Joseph  Porter,  in  the 
town  of  St  Marys,  and  on  the  comer  of 
George  and  Second  streets,  Pleasants  coun- 
ty, West  Virginia;  to  have  and  to  hold  to 
himself,  the  said  J.  0.  Noland,  trustee,  party 
of  the  second  part  his  heirs  and  assigns, 
in  trust  to  secure  Joseph  Porter  in  the  pay- 
ment of  five  several  promissory  notes,  ex- 
ecuted by  James  Stealey  and  Ella  Stealey, 
his  wife,  and  H.  M.  Bookman  and  R.  P. 
Bookman,  his  wife,  and  notes  described  as 
follows:  The  first  note,  calling  for  two  hun- 
dred dollars,  due  and  payable  Feb.  1st,  1888; 
the  second  note,  calling  for  four  hundred 
dollars,  due  and  payable  May  Ist  1888;  the 
third  note,  calling  for  five  hundred  dollars, 
due  and  payable  Nov.  1st  1888;  the  fourth 
note,  calling  for  thirteen  hundred  and  forty- 
two  dollars  and  eighty-six  cents,  due  and 
payable  Nov.  1st,  1889;  the  fifth  note,  call- 
ing for  thirteen  hundred  and  forty-two  dol- 
lars and  eighty-six  cents,  due  and  payable 
November  1st  1890,— and  all  said  five  prom- 
issory notes  to  bear  Interest  from  date: 
Now,  if  the  said  James  Stealey  and  Ella 
6.  Stealey,  his  wife,  and  H.  M.  Bookman 
and  R.  P.  Bookman,  his  wife,  shall  well  and 
truly  pay  off  and  discharge  said  indebted- 
ness according  to  the  tenor  of  the  five  several 
promissory  notes,  then  this  deed  to  be  void, 
and  of  no  effect,  but,  if  default  be  made 
In  the  payment  thereof,  of  any  one  of  the 


above-described  promissory  notes,  according 
to  the  tenor  thereof,  .then  it  shall  be  the  duty 
of  said  trustee  to  sell  foe  cash  the  property 
hereby  conveyed*  and-  the  proceeds  thereof 
to  go  towards  paying  off  the  above-described 
promissory  notes,  and  the  said  trustee  shall 
be  governed  by  the  statutes  made  and  pro- 
vided for  the  government  of  trust  deeds,  by 
the  laws  now  in  force  in  the  state  of  West 
Virginia.  Witness  the  following  signatures 
and  seals  the  day'and  year  first  above  writ- 
ten. James  Stealey.  [Seal.]  H.  M.  Book- 
man. [Seal.]"  Also,  as  further  and  addi- 
tional security,  H.  M.  Bookman  and  B.  P. 
Bookman,  his  wife,  executed  a  deed  of  trust 
on  certain  real  estate  belonging  to  the  hus- 
band, and  certain  real  estate,  the  separate 
property  of  the  wife;  and  James  Stealey 
and  Ella  Q.  Stealey,  his  wife,  executed  a 
deed  of  trust  on  certain  real  estate,  the  sep- 
arate property  of  Ella  G.  Stealey.  The  firm 
took  possession  of  the  goods,  and  carried  on 
the  business  of  merchandising,  selling,  and 
replenishing  until  the  11th  day  of  January. 
1889,  when  the  following  contract  of  dis- 
solution was  entered  into,~Bookman  to  re- 
tire, and  Stealey  to  continue  the  buslneas: 
''This  contract  and  sale  agreement  made  and 
entered  into  this  11th  day  of  January,  1889, 
by  and  between  H.  M.  Bookman,  of  the  one 
part  and  James  Stealey,  of  the  other  part, 
witnesseth  that  for  and  in  consideration  of 
the  agreements,  stipulations,  and  conditions 
hereinafter  mentioned,  H.  M.  Bookman,  part- 
ner, and  one  of  the  firm  of  Stealey  and  Book- 
man, has  this  day  sold  and  conveyed'to  his 
late  partner,  James  Stealey,  all  of  his  right 
title,  and  interest  of  whatsoever  kind  in 
and  to  the  store  known  as  the  'Joseph  Porter 
Store'  or  'Stealey  and  Bookman  Store,*  to 
wit  all  of  my  right  and  interest  in  all  of 
the  goods  in  said  store  at  this  time,  or  all 
that  may  hereafter  come  in  in  the  firm  name 
of  Stealey  and  Bookman,  all  my  right  title, 
and  interest  in  all  of  the  staves,  milroad 
cross-ties,  and  lumber  of  any  kind  and  an 
kinds  whatsoever  that  are  now  under  the 
management  ownership,  and  control  of  the 
said  firm  of  Stealey  and  Bookman,  and  all 
my  right  title,  and  interest  in  and  to  all 
of  the  accounts,  notes,  or  other  things  due 
and  payable  to  the  said  store  of  Stealey 
and  Bookman  (or  that  may  hereafter  be- 
come due),  and  all  of  my  right  title,  and 
Interest  in  an^  to  all  of  the  store  fumltore 
and  fixtures  of  every  and  all  kinds  and 
descriptions.  Yet  upon  the  following  condS> 
tions:  In  consideration  of  the  sum  of  four 
hundred  dollars,  to  be  paid  as  follows:  The 
sum  of  two  hundred  dollars  on  or  before 
Feb.  20,  1889,  and  the  sum  of  two  hundred 
dollars  on  or  before  11th  day  of  July,  1889, 
all  of  which  is  evidenced  by  James  Stealey's 
notes  of  even  date  herewith;  and  that  said 
Bookman  is  to  have  free  of  charge  a  small 
pile  of  lumber  up  at  the  tie  yard  and  a 
small  lot  on  Stealey's  lot;  and  upon  the 
condition  that  James  Stealey  do  right  away. 
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or  as  soon  as  may  be  poesible^  give  to'Joseph 
Porter  such  other  and  additional  security 
that  may  be  accepted  and  approved  by  the 
said  Porter,  and  to  hare  said  Porter  to  re- 
lease said  Bookman  from  all  liability  of 
every  kind,  and  have  said  Porter  to  release 
the  trust  deeds  that  he  now  holds  against 
said  Hugh  M.  Bookman  and  Rebecca  P. 
Bookman,  his  wife's,  property;  also  said 
Bookman  Is  relieved  and  released  from  the 
payment  of  his  famfly  and  cooper-shop  ac- 
count; and  the  further  and  last  considera- 
tion that  said  James  Stealey  assumes,  agrees, 
and  binds  himself  to  pay  off  and  discharge 
all  bills,  notes,  or  other  Indebtedness  of  any 
and  all  kinds  that  are  now  due,  or  that  may 
hereafter  come  due,  of  the  late  firm  of  6tea- 
ley  and  Bookman.  In  witness  whereof,  we 
hereto  subscribe  our  names  and  seal  this 
11th  day  of  January,  1889.  H.  M.  Book- 
man. [Seal.]  James  Stealey.  [Seal.]"  On 
the  12tti  of  March,  1889,  Stealey  paid  $700 
on  the  Porter  note,  and  Porter  released  the 
separate  property  of  R.  P.  Bookman,  and 
to  secure  EL  M.  Bookman  for  his  liability  on 
said  notes  Stealey  executed  to  Bookman  a 
note  for  $806.93,  with  EUa  G.  Stealey  as 
surety,  t^e  collection  of  which  was  condi- 
tional on  failure  of  fitealey  to  pay  the  bal- 
ance due  Porter.  Stealey  continued  the  busi- 
ness In  his  own  name  until  June,  1889,  when 
he  absconded.  His  Individual  creditors  G. 
R  Sarber,  Robert  H.  Browse,  and  Charles 
I.  Gonaway,  now  deceased,  and  represented 
by  his  administrators,  levied  on  the  stock 
of  goods  by  virtue  of  attachments  and  ex- 
ecutions. Other  Individual  creditors  also 
levied  attachments  on  the  same  property. 
The  creditors  were  all  convened  before  the 
court,  and  on  a  final  hearing  of  the  cause, 
by  the  several  decrees  complained  of,  the 
court  adjudged  the  deed  of  trust  given  on 
the  stock  of  goods  to  secure  the  purchase 
money  invalid,  held  the  property  covered 
thereby  not  subject  to  the  partnership  debts 
of  the  firm  of  Stealey  &  Bookman,  and  dis- 
tributed the  same  among  the  individual 
creditors  of  James  Stealey  according  to  their 
attachments  and  executions,  and  decreed  the 
sale  of  the  property  of  H.  M.  Bookman  and 
Ella  O.  Stealey  to  pay  the  debt  of  Joseph 
Porter.  EHia  G.  Stealey  is  the  sole  appel- 
lant, and  she  here  insists  that  the  circuit 
court  «Ted  In  holding  the  purchase-money 
trust  deed  Invalid,  and  that  the  stock  of 
goods  was  not  first  liable  to  the  payment  of 
the  firm  debts  to  the  exclusion  of  the  In- 
dividual debts  of  James  Stealey,  and  in  not 
thus  applying  them  to  the  relief  of  her  prop- 
erty. If  she  Is  right  as  to  these  proposi- 
tions, there  being  sufficient  firm  assets,  in- 
cluding the  Individual  property  of  H.  M. 
Bookman,  to  pay  off  and  satisfy  the  firm  In- 
debtedness,- amounting  to  about  $3,300,  all 
other  questions  raised  in  the  case  become 
nnimportant  A  determination  of  these 
points  in  her  favor  would  render  further 
litigation  unnecessary. 


The  vital  question,  then.  Is  as  to  whether 
the  purchase-money  deed  of  trust  is  invalid. 
Appellees*  counsel  assume  for  granted  such 
to  be  the  case,  while  appellant's  counsel,  half 
convinced.  Insist  the  contrary  to  be  true.  In 
many  apparently  similar  cases  such  deeds 
have  been  held  void  by  this  court.  They  are 
as  follows:  Landeman  v.  Wilson,  29  W.  Va. 
702,  2  S.  B.  208;  Shattuck  v.  Knight,  25  W. 
Va.  590;  Klee  v.  Keitrcnberger,  23  W.  Va, 
749;  Llvesay's  Bx'r  v.  Beard,  22  W.  Va.  585; 
aaflin  V.  Foley.  Id.  434;  Gardner  v.  John- 
ston, 9  W.  Va.  403;  Kuhn  v.  Mack,  4  W. 
Va.  188;  Marks  v.  Hill,  15  Grat  400;  Quarles 
V.  Kerr,  14  Grat  48;  Addington  v.  Btheridge, 
12  Grat  436;  Spence  v.  Bagell,  6  Grat  444; 
Sheppards  v.  Turpin,  8  Grat.  873;  Lang  v. 
Lee,  8  Rand.  (Va.)  411.  In  each  of  these 
cases  the  avoided  deed  was  executed  by  an 
insolvent  debtor,  who  either  expressly,  or  by 
necessary  Implication,  fairly  deduced  from 
the  language  used,  retained  the  power  of  dis- 
posal, by  which  he  could  personally  get  the 
benefit  of  the  property  conveyed,  and  entire- 
ly defeat  the  pretended  object  of  the  deed. 
Such  deeds  were  held  to  be  Invalid  as  to  ex- 
isting unsecured  creditors.  In  the  present 
case,  however,  we  have  a  firm  just  starting 
in  business  on  borrowed  capital.  It  has  no 
existing  indebtedness  to  be  the  subject  of 
fraud.  Joseph  Porter  agrees  to  sell  them  a 
complete  stock  of  merchandise  on  credit,  pro- 
vided he  is  permitted  to  retain  a  lien  on  such 
stock  of  goods  to  secure  the  unpaid  purchase 
money  until  the  same  Is  paid  off  and  dis- 
charged. This  trust  deed  Is  executed  for  this 
purpose,  and  there  is  nothing  on  the  face  of 
it  to  Indicate  fraud,  and  the  trustee,  in  so 
far  as  its  provisions  are  concerned,  was  en- 
titled to  take  Immediate  possession.  There 
was  undoubtedly  a  parol  understanding  de- 
ducible  from  the  transaction  that  the  gran- 
tors were  to  take  possession  of  the  stock  sub- 
ject to  the  trust  deed  and  sell  and  replenish 
the  same,  and  pay  the  deed  of  trust  out  of 
the  profits  arising  therefrom  and  from  other 
sources;  and  on  failure  to  do  so  within  a 
stipulated  time  the  trustee  was  to  dispose  of 
the  stock,  and  apply  the  proceeds  to  the  ex- 
tinguishment of  the  lien.  Is  there  any 'pos- 
sibility of  fraud  In  such  case?  There  were 
no  antecedent  creditors;  and  all  subsequent 
creditors,  by  the  recordation  of  the  trust  had 
due  notice  thereof  before  dealing  with  the 
firm  or  members  thereof,  and  they  dealt  with 
open  eyes.  They  had  no  property  until  the 
trust  gave  It  to  them  conditionally.  There 
was  no  good  reason  why  the  trust  should  not 
cover  subsequent  purchases  for  cash,  espe- 
cially if  realized  from  the  proceeds  of  the 
trust  property.  And  if  others,  with  full  le- 
gal notice,  were  willing  to  credit  the  firm 
with  purchases,  to  be  intermingled  insep- 
arably with  the  trust  property,  it  is  their 
own  loss;  and  others  who  did  not  do  so  have 
no  right  to  complain  with  regard  thereto. 
But  it  is  insisted  that  the  firm,  being  allowed 
the  privilege  by  parol  to  sell,  could  defeat  the 
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purposes  of  the  trucpt,  and  render  the  same 
abortive,  and  thus  the  use  of  their  property 
is  secured  to  the  Arm  to  the  prejudice  of  their 
creditors.  The  firm  had  no  property  until 
the  trust  vested  it  in  them  conditionally. 
The  trust  furnishes  their  capital.  Without 
it,  they  would  have  had  none.  Therefore 
the  property  is  virtually  a  mere  loan  to  them, 
and  their  subsequent  creditors  have  no  rights 
with  regard  thereto,  and,  if  they  misuse  or 
embezzle  the  property  without  returning  it 
either  in  value  or  kind,  it  is  solely  the  trust 
creditor,  and  not  others,  who  is  injured 
thereby,  as  nothing  is  taken  away  from 
them.  But  the  trust  creditor,  under  the 
terms  of  the  trust,  whenever  the  firm  misap- 
propriate or  show  a  disposition  to  destroy 
the  trust  subject,  has  the  right  to  immediate 
seizure  and  restoration  of  the  property;  at 
least,  to  take  charge  of  it  through  the  trustee. 
It  is  argued  that  he  has  other  security  for 
his  debt  on  the  real  estate  of  B.  P.  Bookman 
and  Ella  G.  Stealey.  They  are  mere  sure- 
ties for  the  debt,  and  they  have  a  right  to 
the  benefit  of  the  trust  on  the  firm  property; 
and,  If  it  was  in  any  manner  released  by 
the  principal  without  their  knowledge  and 
consent,  they  would  be  relieved  from  their 
suretyship.  Not  being  fraudulent  in  its  in- 
ception, it  could  not  be  made  so  by  any  after- 
conduct  of  the  grantors.  By  virtue  of  the 
trust  deed  and  the  purchase  of  the  firm  there- 
under, the  firm  became  virtually  the  agents 
of  the  trust  creditor  and  the  trustee  with  re- 
gard to  their  dealings  with  the  stock,  which 
agency  could  be  determined  at  any  time  by 
impairment  on  their  part  of  the  security  of 
such  deed.  Such  agencies  have  been  upheld. 
Harden  v.  Wagner,  22  W.  Va.  357;  Gordon 
V.  Cannon,  18  Grat  887;  Marks  v.  Hill,  15 
Grat  400.  Not  only  that,  but  subsequent 
creditors  had  the  right  to  levy  on  the  equity 
of  redemption,  and  force  an  execution  of  the 
trust  by  sale  at  any  time;  or  they  might  pay 
off  the  lien,  and  take  the  property  through 
the  intervention  of  a  court  of  equity.  The 
effect  of  the  lien  might  be  to  destroy  the 
credit  of  the  firm,  and  compel  them  to  buy 
for  cash,  but  of  this  subsequent  creditors 
would  have  no  right  to  complain.  Under  sec- 
tion 5,  c.  75,  Code  1891,  a  deed  of  trust  duly 
recorded  is  valid  as  to  subsequent  creditors. 
In  the  case  of  Btheridge  v.  Sperry,  139  U.  S. 
266,  11  Sup.  Ct.  665,  the  supreme  court  of 
the  United  States  held  that  under  the  laws 
of  the  state  of  Iowa  "a  mortgage  on  a  stock 
of  goods  in  a  store  in  that  state,  otherwise 
valid,  is  not  invalidated  by  reason  of  a  parol 
understanding  at  the  time  of  its  execution 
that  the  mortgagor  may  retain  possession, 
and  sell  the  goods  and  apply  the  proceeds  to 
his  own  support,  and  to  keep  up  the  stock, 
applying  only  the  surplus  to  the  payment  of 
the  mortgage  debt"  This  was  not  a  debt  for 
purchase  money,  and  in  this  state  the  trust 
would  probably  have  been  held  invalid  as  to 
pre-existing  creditors.  Mr.  Justice  Brewer, 
in  commenting  on  that  case,  says:    "Indeed, 


if  this  were  an  open  question,  we  could  not 
be  blind  to  the  fact  that  the  tendency  of  this 
commercial  age  is  towards  increased  facili- 
ties in  the  transfer  of  property,  and  to  up- 
hold such  transfers  so  far  as  they  are  made 
in  good  faith.  And  it  is  at  least  worthy  of 
thought  whether  the  rulings  made  by  the 
supreme  court  of  Iowa  do  not  tend  to  make 
chattel  mortgages  more  valuable  for  com- 
mercial purposes,  without  endangerins  the 
rights  of  unsecured  creditors.  The  law  now 
generally  requires  a  record  of  all  sucb  in- 
struments, and  that,  like  the  recording  of  a 
real-estate  mortgage,  gives  notice  to  all  par- 
ties interested  of  the  fact  and  extent  of  in- 
cumbrances. Why  should  a  transaction  like 
this  be  condemned  if  made  in  good  faith  to 
secure  an  honest  debt?  The  owner  of  a 
stock  of  goods  may  make  an  absolute  sale  of 
them  to  his  creditor  in  payment  of  a  debt 
If  an  absolute,  why  not  a  conditional,  sale, 
with  such  conditions  as  he  and  his  creditor 
may  agree  upon?  As  between  the  parties, 
no  court  would  question  this  right,  or  refuse 
to  enforce  the  conditions.  The  interests  of 
the  general  public  are  not  prejudiced  by  any 
such  transaction  between  debtor  and  credit- 
or. Indeed,  they  are  rather  promoted  by  an 
arrangement  under  which  the  mortgagor  can 
continue  in  business,  for  in  99  cases  out  of 
100  the  taking  of  possession  by  a  creditor  re- 
sults in  closing  the  business,  and  turning  the 
debtor  out  of  employment  The  only  parties 
who  can  claim  to  be  injuriously  affected  are 
unsecured  creditors.  But  they  are  notified 
by  the  record  of  the  exact  relations  between 
the  mortgagor  and  the  mortgagee;  and  sore- 
ly subsequent  creditors  have  no  right  to  com- 
plain if  they  deal  with  the  mortgagor  with 
full  knowledge  of  such  relations.  Existing 
creditors  may,  of  course,  challenge  the  good 
faith  of  the  transaction;  but,  if  they  cannot 
disturb  an  absolute  sale  when  made  in  good 
faith,  why  should  they  be  pamitted  to  dial- 
lenge  a  conditional  sale  if  made  in  like  good 
faith?  The  fact  that  fraudulent  relations 
are  possible  is  hardly  a  sufficient  reason  for 
denouncing  transactions  which  are  not  fraud- 
ulent." In  the  case  of  Kreth  v.  Rogers,  101 
N.  C.  263,  7  S.  B.  682,  the  supreme  court  of 
North  Carolina  sustained  a  similar  deed  as 
valid.  Judge  Merrimon,  delivering  the  opin- 
ion of  the  court,  said:  "Such  a  transaction 
is  legitimate.  The  deed  was  not  intended  to 
secure  debts  antecedent  to  it  in  ^ow  of  in- 
solvency and  impending  failure  in  business 
of  the  mortgagor;  on  the  contrary,  it  con- 
templated that  the  mortgagor  should  go  for- 
ward actively  in  a  promising  enterprise,  and 
from  the  just  fruits  of  it  in  the  course  of  a 
reasonable  period  pay  the  purchase  money." 
It  was  also  held  that  after-acquired  property 
was  covered  by  the  trust,  unless  it  could  be 
separated  and  identified  by  those  claiming  it 
There  is  another  reason  why  this  deed  of 
trust  is  not  Invalid  as  to  those  attacking  it 
It  was  given  on  partnership  property,  by  the 
members  of  the  firm,  to  secure  the  purchase 
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money  due  thereon,  being  the  primary  in- 
debtedness ot  the  partnership,  and  individual 
creditors  of  James  Stealey  alone  assail  it 
Social  assets  are  primarily  liable  for  social 
debts,  and  a  partnership,  In  secnring  such 
debts  by  conveyances'  of  such  assets,  could 
not  be  guilty  of  fraud  against  the  individual 
creditors  of  members  of  the  firm;  for  it  is 
a  legal  duty  for  them  to  do  so.  And  indi- 
vidual creditors  cannot  subject  the  social  as- 
sets to  the  payment  of  their  debts  until  the 
partnership  liabilities  have  been  fully  dis- 
charged. Porter's  debt  was,  therefore,  a  val- 
id partnership  lien  on  the  social  assets,  and, 
having  been  reduced  to  writing,  duly  record- 
ed, no  act  of  either  or  both  the  partnern  could 
afterwards  defeat  it  as  long  as  the  social 
assets  could  be  traced.  The  dissolution  of 
the  partnership  could  not  destroy  this  lien, 
nor  was  it  intended  to  do  so,  but  it  was  strict- 
ly preservative  thereof.  Stealey  took  the 
partnership  effects  of  Stealey  &  Bookman, 
with  Joseph  Porter's  lien  thereon,  purchas- 
ing subject  thereto;  and  Stealey*s  individual 
creditors,  with  or  without  notice  of  the  dis- 
solution, can  have  no  greater  rights  as  to 
such  property  than  Stealey  himself  possessed. 
A  partnership  cannot  render  its^f  insolvent 
by  conveying  its  assets  to  one  of  the  partners, 
and  permitting  them  to  be  seized  by  the  indi- 
vidual creditors  of  such  partner  to  the  exclu- 
sion of  the  partnership  creditors,  for  such  a 
conveyance  would  be  fraudulent  and  void  as 
to  them.  Darby  v.  Gilligan,  33  W.  Va,  246, 10 
S.B.  400.  In  that  case  it  is  said  that:  "If  the 
firm  is  Insolvent,  or  on  the  eve  of  insolvency, 
and  both  the  partners  are  insolvent,  a  pur- 
chase by  one  partner  of  the  Interest  of  the 
other  in  consideration  of  the  former's  assump- 
tion of  all  the  debts  of  the  firm,  will  be  re- 
garded as  a  purchase  upon  a  consideration 
which  is  of  no  value  whatever,  and,  no  equiv- 
alent having  been  given,  the  transfer  is,  in 
effect,  voluntary,  and  its  only  effect,  if  sus- 
tained, would  be  to  hinder  partnership  cred- 
itors, and  hence  is  deemed  ineffectual  to  con- 
vert the  joint  property  into  separate  property 
as  against  the  firm  creditors."  Baer  v.  Wil- 
kins<»i,  36  W.  Va.  422,  14  S.  E.  1.  The  part- 
nership in  the  present  case  never  was  In  a 
omdition  of  solvency.  From  its  Inception  it  was 
doing  business  on  borrowed  capital;  and  if, 
at  any  time,  sale  had  been  enforced,  its  effects 
at  such  sale  would  not  have  been  sufficient  to 
pay  the  partnership  indebtedness,  without 
entirely  exhausting  also  the  individual  prop- 
erty of  the  partners.  The  best  evidence  of 
this  is  the  present  winding  up  of  the  business, 
for  it  not  only  consumes  the  partnership 
property  to  pay  the  original  capital  of  the 
firm,  but  it  also  exhausts  the  Individual  prop- 
erty of  Bookman.  This  case  is  quite  similar 
in  all  respects  to  that  of  Darby  v.  Gilligan, 
except  that  in  that  case  there  was  no  pur- 
chase-money lien'  on  the  stock.  Qilligan 
promised  to  give  his  partner  a  larger  consid- 
eration for  his  interest,  and,  instead  of  ab- 
soonding  after  he  had  conducted  the  business 


about  as  long  as  Stealey,  he  gave,  as  he 
thought  he  had  a  right  to,  a  deed  of  trust  on 
the  property,  to  pay  various  preferred  cred- 
itors. This  trust  was  held  void  as  to  the 
partnership  creditors.  Stealey's  creditors  ob- 
tained lien  by  attachment  and  judgment,  but 
they  could  gain  no  greater  right  in  the  prop- 
erty than  Stealey  had,  which  is  entirely  sub- 
ject to  the  payment  of  the  partnership  lia- 
bilities. 

In  Story,  Partn.  {  97,  the  law  is  stated  to 
be  "that  no  separate  creditor  of  any  partner 
can  acquire  any  right,  title,  or  interest  in 
the  partnership  stock,  funds,  or  effects,  by 
process  or  otherwise,  merely  in  his  character 
as  such  creditor,  except  for  so  much  as  be- 
longs to  that  partner  as  his  share  or  bal- 
ance after  all  prior  claims  thereon  are  de- 
ducted and  satisfied.'*  And  in  Gonroy  v. 
Woods,  13  Gal.  e26,  is  is  held  that:  "Part- 
ners may  make  bona  fide  sale  of  their  prop- 
erty at  any  time  before  the  creditors  acquire 
a  lien;  but  a  sale,  directly  or  indirectly,  to 
one  of  the  partners,  with  a  stipulation  that 
he  will  pay  the  firm  debts,  is  not  such  bona 
fide  sale,  so  as  to  devest  the  property  of  its 
character  as  firm  property  primarily  liable 
for  firm  debts."  Nor  have  the  creditors  of 
James  Stealey  the  right  to  force  the  debt  of 
Joseph  Porter  onto  the  property  of  Mrs. 
Booiunan  and  Mrs.  Stealey,  so  as  to  permit 
them  to  take  the  partnership  assets.  They 
are  merely  sureties  for  the  debt,  and  by  rea- 
son thereof  creditors  of  the  partnership,  with 
the  right  to  insist  on  the  payment  of  the 
same  out  of  the  social  assets  to  the  reliel  of 
their  separate  properties. 

There  are  other  questions  presented  in  this 
case  which  are  eliminated  by  this  conclusion. 
The  decrees  complained  of  are  reversed,  and 
this  cause  is  remanded  to  the  circuit  court, 
with  directions  to  apply  the  partnership  as- 
sets first,  and  the  proceeds  of  the  individual 
property  of  H.  M.  Bookman  second,  to  the 
extinguishment  of  the  trust  lien  of  Joseph 
Porter,  to  the  relief  of  the  separate  proper- 
ties of  H.  P.  Bookman  and  Ella  O.  Stealey, 
and  to  further  proceed  therein  according  to 
the  rules  and  principles  of  equity. 

On  Rehearing. 

The  arguments  advanced  by  counsel  are 
fully  met  by  the  opinion  in  this  case,  and  it 
is  wholly  unnecessary  to  repeat  the  sanae. 
The  deed  of  trust  was  executed  more  as*  a 
security  for  Mrs.  Stealey  and  Mrs.  Book- 
man, than  to  secure  Bookman.  And  the 
fact  that  Nolan  and  Porter  considered  it 
fraudulent  per  se  cannot  make  it  so.  The 
legal  ignorance  of  lawyers  or  others  cannot 
make  law,  render  a  valid  instrument  Invalid, 
or  divert  social  assets  tx>  the  payment  of  indi- 
vidual debts.  The  ill-considered  determina- 
tions of  courts  of  last  resort  may  sometimes 
have  such  an  effect,  but  not  outside  opinion. 
For,  if  ignorance  made  law  where  now  it  does 
greatly  abound,  it  would  ihen  be  at  a  pre^ 
mium,  and  would  fully  substantiate  the  old 
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adage  that,  "If  Ignorance  ia  blias,  it  is  folly 
to  be  wise."  Some  of  the  parties  thereto  may 
haVe  labored  nnder  the  impression  that  a 
deed  of  trost  for  the  purchase  money  of  so- 
cial assets  would  be  invalid  as  to  Individual 
creditors  of  a  firm;  yet  this  would  not  make 
it  so,  although  sustained  by  the  most  learned 
of  legal  advisers,  as  they  are  liable  to  err. 
As  heretofore  directed,  the  decrees  complain- 
ed of  win  be  reversed,  and  cause  remanded. 


(44  w.  Va.  U8) 

ROBINSON  V.  BRAIDEN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  1,  1897.) 

RsfORMATIOK    or    IN8TBUMSNT8  —  Ml8T4KB  —  BV- 

JoiNiNG  Suits  at  Law— Legal  Dbfbnbbs 
— Retention  of  Jubibdictiok. 

1.  B.,  by  his  agent,  EL,  without  contract  In 
writing,  sold  to  O.  a  certain  tract  of  land,  of 
1,000  acres,  part  of  the  Braiden  tract,  of  5,000 
acres,  and  the  sale  was  not  consummated  until 
the  land  was  conveyed;  and,  before  it  was  sold 
and  conveyed  by  the  one  act,  it  had  been  sur- 
veyed and  run  off  and  located  on  the  ground  by 
definite  metes  and  bounds^  but  one  of  the  lines 
of  definite  and  fixed  location  was  called  the  di- 
vision line  by  the  mistake  of  the  agent,  who 
was  ignorant  of  the  true  location  of  such  di- 
vision line.  Hddt  it  is  not  such  a  mistake  as 
would  justify  a  reformation  of  the  deed  so  as 
to  extend  the  land  conveyed  up  to,  and  then 
with,  said  division  line;  that  the  land  sold  was 
the  land  as  run  off  and  surveyed,  which  satis- 
fies the  calls  of  the  deed,  and  the  calling  of 
one  of  the  lines  the  division  line  was  a  false 
description  which  creates  no  uncertainty  and 
works  no  injury. 

2.  To  reform  a  deed  on  the  ground  of  mistake, 
the  mistake  must  be  mutual'  (that  is,  participat- 
ed in  by  both  parties},  and  must  be  made  out, 
by  clear  and  convincing  proof,  beyond  reason- 
able controversy;  and  in  no  case  will  it  be 
made  to  the  injury  of  a  bona  fide  purchaser  for 
value  without  notice. 

8.  A  defendant  at  law,  having  a  legal  de- 
fense to  the  action,  and  a  distinct  ground  for 
equitable  relief  against  the  plaintiff's  claim, 
may  bring  his  suit  m  equity  without  waiting  for 
the  determination  of  the  action  at  law,  and 
may.  without  being  compelled  to  waive  his 
legal  defense  by  confessing  judgment,  have  a 
hearing  in  the  court  of  equity  on  the  merits 
of  his  case,  and  a  decree  for  the  proper  relief. 

4.  If  it  was  prober  to  require  a  confession  of 
judgment,  it  should  expressly  provide  that  the 
judsment  so  confessed  was  thereafter  to  be 
dealt  with  as  the  court  of  equity  might  direct 

6.  A  court  of  equity,  having  properly  taken 
jurisdiction  for  one  purpose,  may  properly  re- 
tain it  for  others  that  may  be  necessary  to  the 
final  settlement  of  all  matters  involved  in  the 
litigation  between  the  parties  growing  out  of, 
ana  connected  with,  the  subject-matter  of  the 
suit 

6.  If,  after  the  chancery  court  has  taken  ju- 
risdiction, and  decided  the  controversy,  on  its 
merits,  in  favor  of  the  defendant,  the  plaintiff 
then  moves  the  court  to  set  aside  a  judgment 
confessed,  because  of  other  defenses,  such  de- 
fenses must  be  made  known  to  the  court,  that 
it  may  determine  whether  they  are  substantial, 
and  not  merely  pretended;  otherwise  the  judg- 
ment ought  not  to  be  set  aside. 

(Syllabus  by  the  Court) 

Appeal  from  drcult  court,  Wetzel  county; 
Thomas  P.  Jacobs,  Judge. 

Bill  by  Lu  G.  Robinson  against  Edward 
Braiden  and  others  to  correct  a  deed,  and  to 


ez^oln  proceedings  in  ejectment    From  a  de- 
cree against  her,  plaintiff  aiH[»eals.    AiOrmed. 

Hutchinson  St  Oamden»  McEHdowney  &  Wi- 
ley, and  H.  P.  Camden,  for  appellant.  A. 
B.  Fleming,  Thos.  P.  Jacobs  and  U.  N.  Amett, 
Jr.,  for  appellees. 

DENT,  J.  On  appeal  from  a  final  decree 
entered  by  the  circuit  court  of  Wetzel  county 
on  the  28th  day  of  May,  1885,  diasolvinc;  the 
injunction  to  the  prosecution  of  an  action  of 
ejectment,  and  dismissing  her  bill,  and  over- 
ruling plaintllTs  motion  to  make  an  order  set- 
ting aside  a  confession  of  judgment  reqiiired 
and  made  by  her  in  the  action  of  ejectment 
as  a  condition  precedent  to  granting  said  in- 
junction. The  appellant  assigns  the  follow^ 
ing  five  grounds  of  error:  (1)  The  said  decree 
is  erroneous  in  dissolving  the  injunction  pant- 
ed in  said  cause.  (2)  It  was  error  to  dissolve 
the  injunction,  because  the  evidence  sustains 
the  allegations  of  the  bill.  (3)  The  evidence 
establishes  that  the  mistake  alleged  by  plain- 
tiff to  have  been  made  in  the  calls  of  her  deeds 
was  in  fact  made,  and  it  was  therefore  error 
in  the  court  to  refuse  to  reform  said  deeds. 
(4)  The  court  erred  in  overruling  the  motion, 
in  writing,  made  a  part  of  said  decree,  pray- 
ing the  court  to  set  aside  the  judgment  con- 
fessed in  the  action  of  ejectment  mentioned 
in  said  decree,  which  judgment  was  con- 
fessed upbn  the  order  of  said  court,  made 
upon  the  law  side  thereof,  as  the  only  condi- 
tion upon  which  the  court  would  entertain  the 
bill  for  injunction  in  said  cause.  (5)  The 
court  also  erred  in  overruling  the  motion  of 
the  plaintiff  to  reinstate  said  action  of  eject- 
ment on  the  law  side  of  said  court,  for  trial 
therein  the  same  as  said  action  stood  at  the 
time  said  injunction  was  granted. 

On  the  23d  day  of  March,  1888,  the  defend- 
ants in  error  Charles  E.  Wells,  John  Black- 
shire,  Newton  S.  Beatty,  Amos  Prichard,  and 
A.  W.  Prichard  brought  their  action  of  eject- 
ment in  the  circuit  court  of  Wetz^  county 
against  plaintiff  in  error,  L.  6.  Robinson,  and 
others,  to  recover  the  possession  of  a  certain 
tract  of  land,  situated  on  the  waters  of  Fish- 
ing credc  and  the  waters  of  Middle  Island 
creels  in  the  county  of  WetzeL  On  the  24th 
day  of  September,  1884,  when  the  action  of 
ejectment  was  about  to  be  called  for  trial, 
L.  6.  Robinson,  plaintiff  in  error,  and  one  of 
the  defendants  in  the  action  of  ejectment  dis- 
covered, as  she  says,  (hat  by  an  hioonsistency 
and  conflict  in  the  calls  of  her  deed  on  whidi 
she  relied  for  her  defense,  her  deed  did  not 
when  literally  construed,  embrace  the  land  in- 
tended to  be  thereby  conveyed,  and  that  there 
was  a  mistake  in  the  calls  of  her  deed,  which 
she  desired  a  court  of  equity  to  correct  be- 
fore going  into  the  trial  of  the  action  of  ^ect- 
ment  So,  accordingly,  on  the  24tfa  day  of 
September,  1884,  she  instituted  this  suit  in 
equity  to  correct  and  reform  her  deed,  and 
to  enjoin  the  plaintiffs  in  ejectment  from  pro- 
ceeding therein  against  her  will  the  determina- 
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tion  of  her  diancery  atLXiae;  bnt  the  court  re- 
fused to  grant  the  Injunction  prayed  for  un- 
til and  unleea  the  plaintiff  in  error  confessed 
judgment  In  the  action  of  ejectment,  which 
waa  accordingly  done  on  the  same  day.  The 
chancery  cause  was  then  matured  for  hearing, 
and  on  the  28th  day  of  Bfoy,  1895,  a  final  de- 
cree was  entered,  in  which  it  was  considered 
by  the  court  that  the  plaintiff  was  not  entitled 
to  the  relief  prayed  for,  and  thereupon  the 
injunction  was  dlasolved  and  the  bill  dis- 
missed. But,  before  the  decree  wna  entered 
80  as  to  become  final,  she  moved  the  court  to 
set  aside  the  judgment  confessed  in  the  action 
of  ejectment,  and  to  cause  to  be  reinstated 
on  the  common-law  docket  the  action  of  eject- 
ment But  the  court  oyerruled  her  motion, 
and,  on  motion  of  the  plaintiffs  In  the  action 
of  ejectment,  gave  them  leave  to  sue  out  a 
writ  of  poesesslon  for  said  premises. 

The  facta  on  which  the  points  of  law  here 
Involved  mainly  turn  are,  for  the  most  part, 
documentary.  The  commonwealth  of  Vir- 
ginia, by  patent  dated  on  May  26^  1797,  grant- 
ed to  Archibald  Woods  a  txact  of  land  calling 
to  contain  6,000  acree  (but  afterwards  found 
to  contain  some  10,000  acres),  situate  then  In 
Ohio  county,  but  now  in  the  county  of  WetsMl. 
His  brother,  Robert  Woods,  waa  the  equita- 
ble owner  of  an  undivided  half;  and  Robert 
having  died,  leaving  a  will,  Archibald  and 
the  executors  of  Robert  on  the  19th  day  of 
July,  1832,  executed  an  agreement  and  deed 
of  partition  on  this  tract,  among  many  oth- 
ers. One  of  the  comers  was  a  chestnut  oak 
and  a  white  oak  on  the  top  of  a  ridge.  This 
tract  was  to  be  divided  by  a  sight  line  be- 
ginning at  this  comer,  and  running  through 
the  tract  so  aa  to  so  Intersect  the  third  line 
from  this  comer  aa  to  divide  it  into  two  equal 
parts;  and  the  east  half  was  thereby  set 
apart  and  allotted  to  the  executors  of  Robert, 
—being  the  only  land  with  which  this  suit 
has  anything  to  do.  About  the  year  1885, 
John  Talkington  (a  witness  who  still  lives 
to  testify)  was  employed  to  run  and  mark 
this  division  line,  which  he  caused  to  be  run, 
marldng  the  line  himself.  Not  being  able  to 
find  the  chestnut  oak  and  the  white  oak,  he 
marked  as  the  beginning  comer  two  poplars 
and  a  lyn  outside  of  the  Woods  survey,  to 
the  north,  ran  and  marked  a  line  S.,  6^  B., 
which  entered  the  Woods  survey  32  poles  to 
the  west  of  the  trae  comer,  the  chestnut  oak 
and  the  white  oak,  and  ran  on  that  course 
until  he  stra<A:  the  third  line,  thus  cutting 
the  survey  in  two.  This  eastem  end  was 
thenceforward  called  for  as  containing  5,000 
acree.  By  deed  dated  February  16,  1862, 
Beverly  M.  Eoff  and  Alexander  Q.  Woods, 
who  had  been  appointed  administrators  de 
bonis  non,  with  the  wlU  annexed,  of  Robert 
Woods,  deceased,  sold  and  conveyed  said 
east  end  to  Isaac  Hoge  and  James  Musgrave. 
By  deed  dated  13th  day  of  July,  1859,  these 
administrators,  in  order  to  correct  an  taiaccu- 
racy  in  the  description  and  boundary  ot  the 
land  in  the  first  deed,  executed  a  second  deed 


to  these  two  grantees,  by  which  they  con- 
veyed to  them  said  eastem  half  according  to 
the  Talkington  division  line,  which  thence- 
forward appears  to  have  been  adopted  by  all 
interested  as  the  true  division  line.  By  va- 
rious mesne  conveyances,  of  no  significance 
here,  the  title  of  this  eastem  half  of  5,000 
acres  became  vested  in  P.  D.  GambriU  by 
deed  dated  December  18,  1864,  running  with 
the  Talkington  line,  elsewhere  called  the 
"6)4-deg.  Une";  and  by  deed  dated  the  17th 
day  of  September,  1867,  GambriU  sold  and 
conveyed  the  same  to  Edward  Braiden,  de- 
scribing it  as  being  the  same  described  by  the 
deed  of  Isaac  Hoge  and  James  Musgrave  to 
him.  It  seems  to  be  known  in  this  record  as 
the  "Braiden  Tract,"  of  5,000  acres.  And 
from  Braiden,  as  a  common  source,  the  plain- 
tiffs and  defendants  derive  title  to  their  re- 
spective parts.  By  deed  dated  the  19th  day 
of  June,  1875,  Braiden  sold  a  part  of  the 
5,000-acre  tract  of  1,000  acres,  knovm  as 
'*Lot  No.  1,"  to  John  Orr;  and  by  deed  dated 
June  24,  1875,  he  conveyed  to  John  Orr  an 
adjoining  parcel  of  1,000  acree,  called  the 
"John  Orr  Lot  No.  2."  By  deed  dated  the 
25th  day  of  September,  1875,  Braiden  sold 
and  conveyed  to  Samudl  Newberger  all  the 
rest,  residue,  and  unsold  portion  of  said  tract, 
supposed  to  contain  8.000  acres,  more  or  less. 
On  the  1st  day  of  June,  1876,  Samuel  New- 
berger conveyed  the  said  3,000  acres,  being 
such  unsold,  etc.,  to  D.  H.  Leonard,  tmstee; 
and  Leonard,  as  such  trustee,  and  as  special 
commissioner  appointed  by  the  circuit  court, 
conveyed  the  same  to  defendant  Charles  B. 
WeUs  by  deed  dated  16th  day  of  July,  1888; 
and  by  deed  dated  September  26,  1888, 
Charles  B.  Wells  sold  and  conveyed  three- 
fourths  thereof  to  his  co-defendants.  The 
action  of  ejectment  was  Instituted  on  the 
28d  day  of  March,  1889^— not  for  the  John 
Orr  lands,  fbr  they  were  excepted  out  of  the 
deed  of  tmst  to  H.  Leonard,  as  having  been 
previously  sold  and  conveyed  to  John  Orr. 
By  deed  dated  the  2d  day  of  ilarch,  1892, 
the  widow  and  the  children  and  heirs  of 
John  Orr,  deceased,  sold  and  conv^ed  to  the 
plaintiff  in  this  suit,  Mrs.  L.  G.  Robinson,  the 
two  tracts,  of  1,000  acres  each,  which  Brai- 
den had  conveyed  to  John  Orr  in  June,  1875, 
with  certain  specified  exceptions,  which  are 
significant  as  helping  to  fix  the  boundary  of 
the  two  tracts,  of  1,000  acres  each,  along 
the  22-deg.  line. 

Now,  we  have  at  length  reached  the  bone  of 
contention  between  Mrs.  Robinson,  the  plain- 
tiff in  the  chancery  suit  and  defendant  in 
the  action  of  ejectment,  on  the  one  side,  and 
Qiarles  B.  Wells  and  others,  plaintiffs  in  the 
action  of  ejectment  and  defendants  in  the 
suit  in  chancery,  hivolving  the  ownership  of 
a  strip  or  gore  of  land,  of  some  500  acres, 
we  may  say,  for  convenience  <^  designation; 
for  when  W.  V.  Hoge,  the  agent  acting  for 
Braiden,  caused  to  be  run  off,  and  sold  to 
John  Orr,  the  tract  of  1,000  acres.  No.  1,  he 
did  not  begin  on  the  Talkington  division  line 
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where  It  first  crossed  Into  the  Woods  surrey, 
and  run  thence  with  that  line  S^  Chi  B.,  77 
poles,  but  ran  it  off  as  though  he  had  begun 
at  the  original  corner,  the  chestnut  oak  and 
white  oak  on  the  ridge,  32  poles  west  of  the 
two  poplars  and  lynn,  the  beginning  comer 
of  the  Talkington  line,  and  instead  of  running 
S.,  6%  B.,  ran  S.,  22  E.,  760  poles,  to  where 
such  line  crossed  Archie's  Fork  of  Fishing 
creek,  near  Abraham  Ice*s  field.  Thus  stat- 
ed, it  makes  plain  the  boundaries  of  the  land 
in  dispute  between  these  two  divergent  lines, 
though,  according  to  the  deed,  he  ran  around 
the  other  way,  viz.:  "Beginning  at  [said] 
white  oak  and  chestnut  oak  on  a  ridge,  a 
corner  to  a  6,000-acre  tract  belonging  to  said 
[Edward]  Braiden;  thence  S.,  70  B.,  470 
poles,  to  a  stone;  thence  S.,  18  W.,  680  poles, 
to  where  line  of  5,000-acre  survey  crosses 
Archie's  Fork,  near  Abraham  Ice's  field; 
thence  with  said  line  N.,  22  W.,  770  poles, 
to  the  beginning,— containing  1,000  acres." 
Lot  No.  2,  of  1,000  acres,  adjoining  lot  No.  1 
on  the  west,  was  the  line  S.,  18  W.,  680  poles, 
as  the  common  line.  Edward  Braiden,  the 
owner,  had  instructed  W.  V.  Hoge,  his  agent, 
to  80  sell  as  to  not  make  It  fragmentary,  but 
to  keep  the  unsold  part  connectedly  compact, 
as  nearly  as  might  be.  Agent  Hoge  knew 
that  the  back  line  of  the  Braiden  5,000-acre 
tract  was  the  John  l\ilkington  partition  line 
between  the  Robert  and  Archie  Woods  parti- 
tion lots;  but  its  exact  locality  seems  to 
have  become  obscure,  and  but  little  known 
among  those  of  the  present  generation  who 
were  then  upon  the  ground  to  see  and  to 
know.  It  had  become  in  some  degree  a  "lost 
line,**  to  use  a  term  found  in  the  testimony 
of  this  cause.  So  that  the  surveyor,  Frank 
Hoge,  the  brother  of  Hoge,  the  agent,  very 
naturally  took  the  chestnut  oak  and  white 
oak  standing  on  the  ridge  as  the  starting 
point  of  the  Talkington  line;  for  he  found  it 
fixed  as  such  in  the  partition  deed.  How 
Agent  Hoge  came  to  take  as  a  point  on  the 
Talkington  line  a  place  where  a  S.,  22  E., 
course,  would  strike  and  cross  Archie's  Fork 
of  Fishing  creek  near  Abraham  Ice's  field, 
does  not  quite  clearly  ai)pear.  The  old  gen- 
tleman who  ran  the  Talkington  line  some 
60  years  ago  describes  his  work  as  follows: 
"We  began  at  the  head  of  a  drain  (it  then 
had  no  name)  on  the  west  side  of  the  fork, 
crossing  Horse  Rim  near  its  mouth.  Slab 
camp  run  a  little  above  its  mouth,  and  sev- 
eral branches  on  the  west  side  of  the  main 
branch  of  Archie's  Fork,  running  on  and 
along  east  of  where  Isaac  Ice  at  one  time 
lived,  and  west  of  where  Jesse  F.  Snodgrass 
now  lives,  and  into  the  dividing  line  between 
the  survey  of  21,000  acres  and  the  divided 
survey  of  6,000  acres.  Along  this  line  the 
trees  were  small,  but  I  marked  them  high 
and  well  with  a  hunter's  tomahawk."  This 
line  does  not  at  any  point  cross  Archie's 
Fork.  Thomas  Tucker,  about  the  year  1858, 
It  seems,  ran  this  line,  bearing  the  course  S., 
22  B.,  reverse  N.,  22  W.,  blazing  it  fore  and 


aft  This,  no  doubt,  misled  Sir.  Hoge'a  broth- 
ear^  who  ran  off  the  John  Orr  lot,  into  taking 
It  for  the  Talkington  line;  for  it  was,  no 
doubt,  pointed  out  to  him  as  the  division  line. 
But,  no  matter  how  it  came  about.  It  is  a 
plain  instance  of  the  common  class  of  cases 
of  one  acting  in  ignorance  of  a  fact  which  the 
courts  under  no  circumstances  undertake  fo 
remedy  or  redress,  as  contradistingruished 
from  such  mistake  of  facts  as  courts  do  un- 
dertake to  give  some  remedy  for  or  relief 
against  Such  action  in  ignorance  of  a  f^ct 
has  not  one  element  of  relief  that  plaintiff 
needs  to  have^  and  the  courts  always  exact; 
for  the  22-deg.  line  was  taken  as  the  line  to 
run  with  and  sell  by,  without  any  r^aid 
whatever  to  his  knowledge  or  ignorance  of 
where  the  division  line  was.  Here  nothing 
was  left  out  of  the  deed  by  mistake  that  was 
sold  or  intended  to  be  sold  and  put  in;  but 
something  was  left  out,  as  unsold,  whicU 
might  have  been  included  and  conveyed  If 
Mr.  Hoge's  brother,  who  did  the  surveying, 
|iad  not  been  ignorant  of  the  whereabootB 
of  the  John  Talkington  line.  And  the  agent 
Hoge,  in  his  testimony,  makes  clear  the  fact 
that  the  sale  and  conveyance  were  all  one,— 
made  with  one  and  the  same  breath,— and 
that  he  did  not  intend  to  sell  or  cause  to  b^ 
conveyed  to  John  Orr  one  inch  of  ground  that 
was  not  then  and  there  thus  run  off  for  him; 
nor  did  John  Orr  buy,  or  have  any  right  to 
suppose  he  was  buying,  any  part  of  the  Brai- 
den 5,000-acre  tract,  except  exactly  that  part 
which  his  deed  calls  for;  and  yet  it  is  equal- 
ly true  that  Hoge's  ignorance  of  the  tme  loca- 
tion of  the  Talkington  division  line  caused 
him  to  leave  out  of  the  part  sold  and  convey- 
ed to  Orr  a  part  or  all  of  the  strip  which  is 
here  in  controversy.  So  that  we  need  spend 
no  time  in  considering  or  discussing  the  doc- 
trine of  mistake  of  fact  as  ground  of  eqoSia- 
ble  relief;  and  that  disposes  of  the  "equitj* 
of  the  case,  leaving  the  question,  what  land 
does  this  deed,  as  signed,  sealed,  and  deliv- 
ered, include? 

The  legal  effect  of  the  Instrument  to    l>e 
gathered  from  the  deed  itself,  properly  read      i 
and  construed,  is  a  question  for  the  court.       ' 
See  State  v.  Emblem,  44  W.  Ya.  521«  2d    S.       . 
B.  108L     But  its  application  to  its  proper      \ 
subject-matter,  as  found  on  the  land,  is  tlie      I 
duty  of  the  jury,  under  instructions  to    l>e     } 
received  from  the  court    A  written  instra- 
ment  speaks  for  itself,  and  it  is  the    4iity 
of  the  court  to  read  it  by  the  light  or    tlie 
surrounding  circumstances,  to  be  ascertain- 
ed, if  necessary,  by  a  jury,  and  to  construe 
it  as  soon  as  the  true  meaning  of  the  vrords 
are  ascertained,  and  then  Instruct  the  Jury 
as  to  its  character,  meaning,  and  legal  efFect. 
And  it  is  the  duty  of  the  jury  to  take    tbe 
construction  from  the  court  either  absolute- 
ly, if  there  be  no  words  to  be  construed   as 
words  of  art  or  phrases  used  in  commerce, 
and  no  surrounding  circumstances  to  be   as- 
certained, or  conditionally  when  those  words 
or  circumstances  are  necessarily  referred    to 
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them  (see  Neilson  r.  Harford,  8  Mees.  &  W. 
806,  823;  2  Pars.  Gout  bottom- page  610,  note 
N.),  and  thus  informed  by  the  court  as  to 
the  law  of  the  case,  and  by  the  testimony 
as  to  the  facts,  apply  the  Instrument  to  its 
proper  subject-matter  on  the  ground,~emi- 
nently  a  question  of  legal  construction  for 
a  law  court  to  make,  and  for  a  jury  to 
receive  and  apply.  So  that  the  legal  ques- 
tion may  remain,  where  does  the  deed,  as 
made,  take  us,— to  what  western  line?  not 
that  something  that  was  in  the  contract  of 
sale  has  by  mutual  mistake  been  left  out 
The  bill,  on  its  face,  presented  for  relief  this 
equity.  In  substance,  the  plaintiff  alleged 
in  her  bill  that  in  the  deed  of  19th  June, 
1875,  made  by  BSdward  Braiden  to  John  Orr, 
there  was  a  mistake  made  in  the  course  of 
a  line,  in  that  it  called  to  run  N.,  22  W.,  770 
poles,  to  the  beginning,  whereas  it  should 
have  run  with  the  John  Talkington  dirlsion 
line,  N.,  6%  W.,  770  poles,  to  the  beginning; 
that  such  mistake  was  mutual;  that  Ed- 
ward Braiden  and  his  agent,  W.  V.  Hoge, 
meant  to  conrey,  and  John  Orr  meant  to 
buy  up  to  and  running  with,  that  outside 
Une  of  the  Braiden  6,000-acre  tract;  and 
that  defendants  were  not  innocent  purchasers 
for  value,  but  had  notice  of  such  intention. 
But  the  voluminous  evidence  wholly  fails 
to  support  or  make  out  the  equity  alleged  in 
the  bill  and  denied  in  the  answer.  The  one 
b  called,  for  designation,  the  ''N.,  22  W., 
line,"  without  reference  to  its  exact  bear- 
ing; and  the  other,  the  'talkington  division 
line,"  or  the  •'N.,  6^4  W.,  line,"  without  ref- 
erence to  its  exact  bearing.  Hoge,  the  seller, 
took  the  wrong  thing  for  the  true  thing, 
by  reason  of  his  ignorance;  but  he  took  good 
care  to  make  the  wrong  thing  the  right 
thing,  pro  hac  vice.  Of  this  mistaking  on 
his  part  he  had  foreclosed  against  complaint, 
for  he  had,  as  owner  of  the  whole,  the  right 
to  make  the  boundaries  of  the  land  fixed 
and  steadfast  where  he  saw  fit,  and  thus 
put  it,  in  regard  to  what  was  sold  and  in- 
tended to  be  sold,  high  and  dry  above  all 
such  contingencies,— a  very  needful  thing  in 
places  and  times  of  trouble  about  doubtful 
boundaries.  There  was  no  mistaking-— could 
be  none— on  the  part  of  John  Orr,  the  pur- 
chaser; for  the  wrong  thing  wa^  for  his 
occasion  and  for  his  benefit,  expressly  made 
tbe  right  thing,  by  one  who  had  the  power 
to  make  it  so  rightfully.  For  a  full  discus- 
sAon  of  the  subject  of  correcting  mistakes 
In  written  instruments,  see  Page  v.  Hlggins 
(Mass.)  5  Lawy.  Rep.  Ann.  152,  notes  (s.  c. 
22  N.  B.  63).  StiU,  all  this,  in  one  view, 
might  have  left  untouched  the  question  for 
the  court  of  law  and  jury  in  the  action  of 
ejectment,  viz.:  Taking  the  deed  as  we 
find  it,  to  what  land  is  it  to  be  applied, 
as  its  proper  subject-matter?  And  this  fact 
Tras  not  necessarily  decided  by  the  court  in 
dismissing  plaintiff's  bill.  Plaintiff  says 
that  the  land  in  controversy  was  left  out  of 
the  John  Orr  deed  by  mistake  of  the  agent 
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Defendants  say  that  it  was  left  out  properly, 
because  it  was  not  the  contract  that  it  should 
be  included.  And  yet  the  court  may  have 
reached  the  conclusion  that  it  was  already 
included,  and  that,  therefore,  there  was  no 
mistake  to  rectify  by  the  reformation  of  the 
deed,  and  for  that  reason  dismissed  the  bill; 
or  may  have  decided  that  there  was  no 
ground  for  reformation,  and  dismissed  the 
bill,  leaving  the  legal  effect  and  application 
of  the  deed,  as  it  was,  to  be  determined,  as 
a  legal  question,  by  the  court  of  law  in  the 
action  of  ejectment;  or  may  have  held  that 
it  was  not  intended  to  be  included,  and  for 
that  reason  dismissed  the  bill,  or  that, 
whether  included  or  excluded,  the  deed,  as 
it  was,  was  as  it  was  intended  to  be,  and 
there  was  no  mistake  to  correct  But  the 
court,  in  refusing  to  set  aside  the  confession 
of  judgment,  and  awarding  a  writ  of  pos- 
session, necessarily  passed  upon  the  legal  ef- 
fect of  the  deed,  as  it  Is,  in  regard  to 
the  land  which  it  embraces  and  conveys. 
Thus,  we  see  that  no  fault  can  be  found  with 
plaintiff's  case  as  made  by  the  pleading, 
but  in  the  proof  it  breaks  down  utterly. 
The  equity  of  the  case  being  gone,  did  the 
court  do  right  in  going  on  to  settle  against 
the  plaintiff  all  the  questions  Involved  in 
the  action  of  ejectment  (that  is  to  say,  that 
she  was  guilty  of  unlawfully  withholding 
the  premises  claimed  by  the  plaintiffs  in 
the  declaration),  and  letting  the  judgment 
confessed  under  conditional  compulsion 
stand  good  against  her,  and  awarding  plain- 
tiffs a  writ  of  possession? 

The  plea  of  not  guilty,  in  the  statutory 
action  of  ejectment  (and  the  defendant  may 
plead  the  general  issue  only),  means  that  the 
defendant  is  not  guilty  of  unlawfully  with- 
holding the  premises  claimed  by  the  plain- 
tiff in  the  declaration;  and  upon  such  plea 
the  defenuant  may  give  In  evidence  any 
matter  which,  if  pleaded  In  the  former  writ 
of  right,  would  have  barred  the  action  of 
the  plaintiff;  and  being  the  only  plea  (with 
exceptions  that  need  not  be  noticed),  it  is, 
of  necessity,  broad  and  comprehensive.  The 
Issue  involves  no  comparison  of  titles,  but 
the  defendant  can  rest  upon  his  oars,  re- 
lying upon  his  prima  facie  ownership,  which 
his  actual  possession  under  the  law  gives 
him,  untH  the  true,  legal  owner  comes,  and 
can  demand  the  showing  of  a  connected 
chain  of  the  legal  title,  going  back,  link  by 
link,  to  Bdward  Braiden,  from  whom  both 
titles  branch  out  as  from  a  common  root  or 
stem. 

And  next  it  is  contended  by  plaintiff  in 
the  bill  (defendant  in  the  ejectment)  that 
her  John  Orr  deed,  under  which  she  claims, 
carries  her  up  to,  and  for  770  poles  along 
with,  the  division  line  of  1882,  created  by 
the  deed  of  partition,  no  matter  where  that 
Une  may  be,  without  any  correction  or 
reformation,  whatever,  and  that  the  true  loca- 
tion of  that  line  has  not  yet  been  deter- 
mined, and  can  only  be  fixed  and  ascertain- 
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ed  in  an  action  of  ejectment,  and  that  con- 
ceding that  the  conrt  properly  refused  to 
reform  her  deed  bo  as  to  bring  her  up,  by 
express  call,  to  the  Talkington  division  line, 
yet  it  was  error  not  to  have  set  aside  the 
Judgment  confessed  as  a  sine  qua  non  set 
by  the  court  to  award  the  injunction, ,  so 
that  she  might  defend  her  right  to  all  the 
land  comprised  within  the  boundaries  set 
forth  and  defined  in  her  deed,  whatever  such 
boundaries  may  be  found  by  a  jury  to  be. 
I  am  inclined  to  thinic  that  the  court  be- 
low, in  the  chancery  suit,  properly  went  on 
to  decide  this  question,  and,  with  the  aid 
of  the  exhaustive  and  abundant  testimony 
on  the  subject,  was  able  to  read  the  Orr 
deeds,  and  apply  them  to  their  appropriate 
subject-matter,  standing  In  the  shoes  of  the 
vendor  and  vendee  as  nearly  as  one  can  now 
be  placed,  and  came  to  the  conclusion  that 
it  was  a  plain  case  for  the  application  of 
the  maxim  of  interpretation  and  construc- 
tion of  instruments,  in  regard  to  their  sub- 
ject-matter, that  a  false  description  does  no 
harm  when  there  Is  enough  left  to  designate 
the  subject-matter  with  reasonable  certainty, 
and  that  such  false  description  or  repugnant 
call  must  be  qualified  or  wholly  rejected. 
See  Pars.  Max.  (7th  Ed.)  p.  629.  No  monu- 
ment could  be  made  more  fixed  and  stable 
than  where  the  two  lines  out  of  three  of  the 
lot  of  1,000  acres  (No.  1)  meet,  at  the  crossing 
of  Archie's  Fork,  near  Abraham  Ice's  field. 
The  running  which  was  done  at  the  time, 
and  the  location  of  this  corner,  together  with 
the  map  then  made  of  the  lands  run  ofT,  as 
appears  by  the  plaintiff's  own  evidence,  and 
her  witness  W.  V.  Hoge,  show  beyond  any 
reasonable  doubt  that  the  calling  of  the  line 
running  N.,  22  E.,  770  poles,  the  division 
line,  is  a  description  of  such  line  manifestly 
false,  and  therefore  to  be  rejected  or  dis- 
regarded, which  can  be  done  without  im- 
pairing In  the  slightest  degree  its  certainty 
of  location  according  to  the  intention  of  the 
contracting  parties.  And  the  calls  of  the 
1,000-acre  tract  (No.  2),  which  begins  at  this 
same  comer,  at  the  crossing  of  Archie's 
Fork,  runs  with  lot  No.  1,  and  back  to  the 
beginning,  to  and  with  the  Garlin  tract,  of 
about  300  acres,  which  has  definite  and  fixed 
comers,  whereas  the  John  Talkington  division 
line,  as  we  have  seen,  runs  some  poles  to 
the  west,  not  crossing  Archie's  Fork  at  all. 
This  (passing  upon  the  legal  construction  of 
this  deed,  and  ascertaining  its  proper  subject- 
matter)  was  germane  to,  and  grew  out  of, 
the  determination  and  settlement  of  the  equi- 
ty set  forth  in  the  bill,  and  was  inseparably 
connected  with,  and  dependent  upon,  the  ad- 
judication of  the  equitable  question  involv- 
ed. See. Foster  v.  Winchester  (Ala.)  9  South. 
83.  It  is  a  well-established  rule  that  equity, 
having  taken  jurisdiction  for  one  purpose, 
will  retain  it  for  others  necessary  to  the 
final  settlement  of  all  matters  involved  in 
the  litigation  between  the  parties,  growing 
out  of,  and  connected  with,  the  subject-mat- 


ter of  the  suit  1  Beach,  Mod.  Eq.  Jar.  i 
21  (see  cases  jclted);  Gormley  v.  Clark,  1S4 
U.  S.  338,  10  Sup.  Ct  564;  Beecher  ▼.  Lewis, 
84  Va.  630,  6  &  B.  367;  Walters  v.  Bank, 
76  Va.  12,  19.  The  principle  la  almost  uni- 
versal that  jurisdiction  of  the  subject-mat- 
ter does  not  depend  upon  the  ultimate  exist- 
ence of  a  good  cause  of  action  in  the  partic- 
ular case.  Where  equity  has  acquired  jur- 
isdiction upon  equitable  grounds.  It  may 
go  on  to  complete  adjudication,  establish 
l^al  rights,  and  grant  legal  remedies  otber- 
wlse  beyond  its  scope;  and  no  fact  anb- 
sequently  ascertained,  showing  want  of  sood 
cause  of  action  in  the  particular  case,  can 
defeat  that  jurisdiction.  I  think,  therefore, 
that  in  this  case  the  jurisdiction  of  the  court 
of  equity  rightfully  attached  to  the  deter- 
mination of  this  question  of  boundary;  that 
It  is  a  matter  that  should  no  longer  be  open. 
for  it  is  a  matter  adjudged  on  the  plead- 
ings, and  rightfully,  beyond  all  reasonable 
ground  of  fair  questioning;  and  that  such 
decision  should  not  be  made  concluslTely 
effectual  on  that  point. 

But  in  this  case  the  plaintiff,  Mrs.  Robinson, 
contends  that  her  ground  of  equitable  r^ef 
was  distinct  from  the  grounds  of  her  defenses 
at  law,  which  she  should  not  have  been  com- 
pelled to  abandon  by  the  confession  of  Judg- 
ment in  the  action  of  ejectment  which  was 
exacted  of  her.  See  1  High,  Inj.  §  59,  citing 
Warwick  v.  Norvell,  1  Rob.  (Va.)  308;  Knott 
V.  Seamands,  25  W.  Va.  00,  104;  MiUer  v. 
Miller,  Id.  495;  Manufacturing  Oo.  v.  Henry's 
Adm'r,  25  Grat.  575;  Sansum  v.  Snyder,  43 
W.  Va.  — ,  29  S.  B.  — ;i  Thornton  v.  Tliom- 
ton,  31  Grat  212.  "When  a  defendant  in  an 
action  at  law  flies  a  bill  to  make  bis  defense 
m  equity  [as  in  this  case,  on  the  sole  ground 
of  mistake],  and  aslcs  for  a  stay  of  proceed- 
ings in  the  conrt  of  law,  it  is  a  matter  in  the 
discretion  [sound  discretion]  of  the  chancel- 
lor, In  granting  <the  izdnnction,  whether  he 
will  or  will  not  require  a  confession  of  judg- 
ment in  the  action  at  law.  In  such  case,  if  a 
confession  in  the  action  at  law  is  required, 
the  order  should  require  the  judgment  to  be 
taken  ix>  be  dealt  with  as  the  court  shall  di- 
rect' And  though  the  order  requiring  the 
confession  of  judgment  is  absolute,  yet  If  the 
court  dissolves  the  injunction  and  dismisses 
the  bill  on  the  ground  that  the  plaintiff's  de- 
fense to  the  action  is  legal,  and  the  court 
equity  has  no  jurisdiction,  the  decree  shoi] 
direct  that  the  judgment  at  law  should 
set  aside,  and  the  case  reinstated  as  it 
when  the  injunction  was  granted.  Am 
this  is  not  done,  the  chancellor  will,  on  motl^ 
afterwards  made,  direot  the  judgment  to 
set  aside."  See  Manufacturing  (jo.  v.  He 
25  Grat.  575,— a  leading  case  on  the 
The  foregoing  is  adopted  from  the  opinior 
Judge  Holt,  as,  in  so  far  as  It  goes,  pr 
propounding  the  law  of  this  case.  The^  Is 
no  question  that  on  a  proper  showiq^  the 
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Chancellor  may  set  aside  a  confession  of  Judg- 
ment, bat,  where  there  Is  nothing  to  Justify 
8U(di  course,  H  Is  error  tor  him  to  do  so.  The 
hill  fully  sets  out  the  only  apparent  oontro- 
▼ergy  between  the  parties,  and,  by  Its  allega- 
tions, precludes  the  existence  of  any  other, 
and  amounts  to  this:  that  the  defendants 
and  idalntlff  arc  the  owners  of  a  5,000-acre 
tract  of  land,  which  formerly  belonged  to  Ed- 
ward Bralden;  that  out  of  the  same  was  first 
carved  2,000  acres,  by  metes  and  bounds, 
which  is  now  owned  by  the  plalntlll;  that 
the  defendants,  by  sundry  transfers,  then  be- 
•  came  the  owners  of  all  the  residue  of  the 
whole  tract;  tiiat  plalntlff*s  2,000  acres  had 
been  improperly  laid  off  so  as  not  to  include 
the  land  in  controTersy,  according  to  the 
original  intention  of  Biaiden  and  his  grantee, 
Orr,  through  whom  she  derives  title,  and  yet 
she  did  get,  and  now  holds,  the  full  2,000 
acres  purchased,  and  to  have  extended  her 
boundary  as  she  claims  it  should  have  been, 
would  take  600  acres  more  of  land,  and  give 
it  to  her,  and  reduce  the  defendants'  holding 
to  this  extent,  which,  as  held  in  this  opinion, 
would  be  unjust  and  inequitable.  This  is 
the  only  controversy  that  is  in  any  manner 
shown  to  exist  between  the  parties,  either  in 
this  or  the  ejectment  suit  S(be  is  not  en- 
titled to  this  land,  and  the  defendants  are  en- 
titled to  it  Then  why  should  this  litigation 
be  ooDtinued.  She  filed  her  biU.  The  chan- 
cellor agreed  to  hear  her,  and  settle  the  con- 
troversy, if  she  would  confess  Judgment  at 
law.  She  did  so.  The  chancellor  found 
against  her,  and  by  that  decision  she  is 
bound,  both  in  equity  and  at  law.  But  in 
her  written  motion  to  set  aside  the  confession 
she  suggested  that  she  had  other  defeases  to 
the  action  of  ejectment  She  does  not  dis- 
close what  they  are,  or  give  the  court  any 
light  by  which  It  may  determine  whether  they 
are  substantial,  or  merely  pretended  and  vi- 
sionary. This  it  was  her  duty  to  do  before  the 
Judgment  could  be  set  aside.  Bquity  discour- 
ages unfounded  litigation,  and  seeks  to  end 
an  unnecessary  controversies.  It  therefore 
not  appearing  that  the  plaintiff  had  any  Just 
legal  defense  to  the  action  of  ejectment,  the 
circuit  court  committed  no  error  in  refusing 
to  set  aside  the  confession  of  Judgment  and 
the  decree  is  affirmed. 


(44  W.  Va.  188) 

WHIGAND  et  al.  v.  ALLIANOB  SUPPLY 
00.  et&L 

{Supreme  Oourt  of  Appeals  of  West  Virginia. 
Nov.  27. 1807.) 

CoBPOiuTioir— DissoLunoN^SPBCiAL  Rrgbives— 
— Iksolvbnct — What  CoNBTiTDTEs— Rrfeubnos 

— STBNOGKAPBBRS — COMPBNBATION    OF    CoimiS- 
STOKBR8— ArrORHBT'S   LiBK— OoMPEKSATIOlT    OF 

Rbobivbrs. 

1.  A  corporatioD  Is  not  dissolved  by  the  fact 
that  Iv  has  lost  or  conveyed  all  its  assets  away; 
and,  notwithstanding  such  fact,  not  less  than 
one-thir<d  In  interest  of  the  stockholders  of  such 
corporation  have  a  right,  under  section  57,  e. 


6S,  Oode  1891,  to  file  thefar  bUl  in  equity,  show- 
ing sufficient  cause  for  dissolution  thereof. 

2.  A  case  in  which  it  is  held  to  be  proper 
to  appoint  the  trustee  under  general  assign- 
ment to  be  special  receiver. 

8.  "A  person  is  insolvent,  within  the  mean- 
ing of  section  2,  c.  74,  Oode  1891,  when  all  his 
property  is  not  sufficient  to  pay  all  his  debts.'' 
Wolf  V.  McGughi,  16  S.  B.  797,  87  W.  Va.  552, 
Syl.,  point  1. 

4.  Neither  the  circuit  courts  nor  the  judges 
thereof  are  authorized,  under  the  statute  pro- 
viding for  the  employment  of  shorthand  report- 
ers in  said  courts,  to  employ  or  authorize  the 
employment  of  said  reporters  before  commis- 
sioners in  executing  the  orders  or  decrees  of  ref- 
erence of  such  courts. 

5.  Where  a  report  of  a  commissioner,  under 
an  order  or  decee  of  reference  is  returned,  it  is 
the  duty  of  the  court,  when  called  to  its  atten- 
tion, to  see  that  the  certificate  under  oath,  of 
the  fees  and  time  employed  of  the  commission- 
er, as  required  by  section  5,  c.  137,  is  annexed 
thereto,  and  that  no  fees  be  allowed  or  paid 
thereon  until  such  certificate  is  made. 

6.  Syllabus,  poitat  16,  Orumlish's  Adm'r  v. 
Railroad  Oa,  &  S.  E.  90,  40  W.  Va.  627,  ap- 
proved. 

7.  Extra  allowances  to  trustees  and  receivers 
should  not  be  made  in  the  absence  of  evidence 
of  extraordinary  services  rendering  such  allow- 
ances just  and  reasonable. 

8.  Where  a  fund  is  brought  into  a  court  of 
equity  through  the  services  of  an  attorney,  who 
looks  to  that  alone  for  his  compensation,  al- 
though his  interest  cannot  technically  be  call- 
ed a  "lien."  he  is  regarded  as  the  equitable 
owner  of  tne  fund,  to  the  extent  of  the  reason  ^ 
able  value  of  his  services;  and  the  court  ad- 
ministering the  fund  will  intervene  for  his 
protection,  and  award  him  a  reasonable  com- 
pensation, to  be  paid  out  of  it. 

(Syllabus  by  the  Oourt) 

Appeal  from  circuit  court.  Mason  county; 
Guthrie,  Judge. 

Bill  by  Adam  Weigand  and  others  against 
the  Alliance  Supply  Company,  a  corporation, 
and  others,  for  appointment  of  a  receiver. 
Prom  a  decree  appointing  a  receiver,  and 
from  orders  refusing  petitions  to  be  made  par- 
ties, certain  of  defendants  appeal.  Reversed 
and  remanded. 

John  h.  Whitten  and  Tomlinson  &  Wiley, 
for  appellants.  Ohas.  B.  Hogg  and  J.  S. 
Spencer,  for  appellees. 

McWHORTEB,  J.  At  March  rules,  1895, 
of  Mason  county  circuit  court,  Adam  Wei- 
gand, a  T.  Blessing,  David  Boush,  8.  J. 
Orimm,  W.  A.  Carson,  F.  E.  Gill,  G.  M. 
Nease^  J.  P.  Hurlow,  F.  M.  GiU,  William 
Thomas,  John  Black,  H.  N.  Rollins,  W.  R. 
Gill,  J.  B.  Oanter,  J.  B.  Snyder,  Alonzo  Car- 
soy,  W.  H.  Carpenter,  Hugh  Daugherty,  and 
J.  M.  Grimm  filed  their  bill  in  chancery 
against  the  Alliance  Supply  Company,  a  cor- 
poration, E.  J.  SummerviUe,  trustee,  0.  B.  F. 
Sayre,  and  others,  alleging  that  said  supply 
company  was  incorporated  under  the  laws 
of  this  state^  the  2d  day  of  December,  1891, 
for  the  purpose  of  carrying  on  a  general  mer- 
chandise business  at  Letart,  in  Mason  coun- 
ty; that,  in  addition  to  the  number  of  shares 
subscribed  for  and  held  by  the  corporators 
(whose  names  are  mentioned  as  defendants), 
there  had  been  sales  of  additional  sharee 
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from  time  to  time,  for  the  purpose  of  Increas- 
iniT  the  capital  stock,  and  that  the  number 
of  outstanding  shares  at  that  time  was  about 
330,  and  that  there  had  been  paid  Into  the 
treasury,  on  account  of  subscriptions  and 
sales,  about  the  sum  of  $1,400,  leaving  about 
the  sum  of  $250  still  due  and  unpaid  on  ac- 
count of  said  subscriptions  and  sales;  that 
plaintiffs  together  held  and  were  the  owners 
of  more  than  one-third  of  all  the  stock  of  said 
company  subscribed  and  sold;  that  on  the 
23d  day  of  December,  1891,  the  corporation 
purchased  a  lot  from  H.  N.  Rollins  and  wife. 
In  the  town  of  Letart,  and  erected  a  store- 
house and  other  houses  suitable  for  the  pur- 
pose of  carrying  on  their  said  business,  at  a 
cost  of  about  $1,200,  and  purchased  and  plac- 
ed in  said  storehouse  a  stock  of  goods  for  the 
purpose  aforesaid;  that  on  the  28th  day  of 
June,  1892,  the  said  corporation,  in  order  to 
obtain  additional  capital  with  which  to  carry 
on  Its  business,  made  and  executed  a  note 
for  $1,300  m  favor  of  S.  J.  Grimm,  David 
Roush,  and  A.  Welgand,  and  on  the  15th  day 
of  January,  1893,  made  and  executed  Its  note 
for  $350  In  favor  of  David  Roush,  and  by 
means  of  said  notes  obtahied  and  used  In  Its 
said  business  the  said  sums  of  $1,300  and 
$350,  respectively;  that,  at  the  time  of  the 
execution  of  said  notes,  It  waa  understood 
and  agreed  by  and  between  the  said  corx>ora- 
tion  and  the  said  S.  J.  Grimm,  David  Roush, 
and  A.  Weigand  that  the  said  notes  should 
be  secured  at  once  by  a  deed  of  trust  upon 
the  company's  said  real  estate,  and  exhibited 
said  notes  with  the  bill;  that  notwithstanding 
the  said  agreement  and  understanding,  and 
also  notwithstanding  several  resolutions  of  the 
stockholders  of  said  corporation  in  general 
meeting  aasembled,  ordering  and  directing  the 
execution  of  said  deed  of  trust  for  the  purpose 
aforesaid,  the  said  corporation  failed  and  neg- 
lected to  execute  the  same  for  a  long  space  of 
time;  but  that  on  the  last  day  of  September, 
1893,  the  said  board  of  directors  of  said  corpo- 
ration, and  on  the  9th  day  of  November,  1893, 
the  president  and  secretary  thereof,  respect- 
ively, executed  two  several  deeds  of  trust  se- 
curing both  of  said  notes,  in  compliance  with 
the  original  understanding  and  agreement, 
aa  aforesaid  (both  of  said  deeds  were  exhib- 
ited with  the  bill);  that  on  the  6th  day  of 
December,  1893,  the  board  of  directors  of  said 
corporation  then  in  office  adopted  a  resolu- 
tion directing  the  execution  of  another  deed 
of  trust  for  the  purpose  of  securing  said 
notes,  and  also  directing  the  assignment  of 
certain  notes  and  accounts  to  the  said  S.  J*. 
Grimm,  David  Roush,  and  A.  Welgand,  and 
to  the  said  David  Roush,  as  additional  colla- 
teral security  for  the  payment  of  said  two 
several  notes,  a  copy  of  which  resolution  was 
exhibited  with  the  bill;  that  on  the  8th  day 
of  December,  1893,  In  pursuance  of  the  reso- 
iQtlon  last  mentioned,  the  said  Alliance  Sup- 
ply Company  made  and  executed  a  deed  of 
trust  to  J.  S.  Spencer,  trustee,  upon  the  real 
estate  of  said  corporation,  to  secure  to  said 


8.  J.  Grimm,  David  Roush,  and  ▲.  Welgand, 
and  to  said  David  Roush,  the  payment  of  said 
notes,  which  deed  of  trust  was  exhibited; 
that  on  the  13th  day  of  Decemb^,  1893,  the 
said  board  of  directors  of  said  coiporatio& 
adopted  a  resolution,  reciting,  amons  other 
things,  the  following:  "Whereas,  It  appears 
to  the  satisfaction  of  the  board  of  directors 
of  this  company  that,  owing  to  the  embar- 
rassed financial  condition  of  this  company, 
Its  business  cannot  be  further  carried  on  ex- 
cept at  a  constant  loss;  and  whereas.  In  the 
opinion  of  this  board,  it  is  to  the  Interest  of 
this  company  and  to  the  creditors  thereof 
that  all  its  property  and  assets,  real  and  per- 
sonal, be  conveyed  to  a  trustee  for  the  ben- 
efit of  all  its  creditors,"— and  directed  the 
president  and  secretary  of  said  company  to 
make,  execute,  seal,  and  acknowledge,  and 
deliver  for  record,  a  deed  of  trust  to  E.  J. 
Summerville,  trustee,  upon  all  the  real  estate 
of  the  company,  and  all  their  goods,  wares, 
and  merchandise,  and  store  furniture  and  fix- 
tures, and  all  bonds,  notes,  accounts,  <daims, 
and  demands  then  due  and  owing,  or  thereait- 
er  to  become  due  and  owing  to  said  company, 
for  the  purpose  aforesaid,  all  of  which,  with 
many  other  provisions  in  said  resolution  con- 
tained, will  more  fully  appear  from  the  copy 
of  the  same,  exhibited  with  the  bill.  The 
bill  further  alleged  that,  in  comi^iance  with 
said  resolution,  the  president  and  secretary, 
for  and  on  behalf  of  the  said  company,  on 
the  13th  of  December,  1893,  made  and  ex- 
ecuted the  said  trust  deed;  that  all  (^  said 
deeds  were  duly  recorded  In  the  clerk's  office 
of  the  county  court  of  Mason  county;  that 
the  said  trustee,  Summervillet  took  possession 
of  the  property  conveyed  by  said  trust  deed, 
in  accordance  with  the  terms  and  provisions 

thereof,  on  the day  of  December,  1893; 

that,  for  a  long  time  prior  to  the  execution  of 
said  deed  of  trust  to  Summerville,  the  said 
corporation,  through  Its  officers  and  agents, 
had  endeavored  to  Increase  the  amount  of  its 
capital  stock  by  sales  of  additional  shares, 
and  had  endeavored  in  other  ways  to  make 
some  arrangements  whereby  the  business  of 
said  corporation  could  be  continued  as  con- 
templated by  its  organization,  but  were  una- 
ble to  make  any  arrangement  that  would 
warrant  the  further  continuance  of  their  said 
business;  that  a  general  meeting  of  the 
stockholders  of  said  corporation  was  called 
on  the  8th  day  of  December,  1893,  to  meet  on 
January  3,  1894,  which  meeting  was  for  the 
purpose  of  devising  some  means  whereby 
the  business  of  said  corporation  might  be 
continued;  that,  before  said  meeting  w&a 
held,  the  action  of  some  of  the  creditors  of 
the  corporation  necessitated  the  said  trus^ 
deed  to  E.  J.  Summerville  in  order  to  pfrevei< 
a  sacrifice  of  its  property;  that  the  stork- 
holders  met  in  general  meeting,  pursuart  to 
the  notice,  at  which  meeting  there  ^as  a 
large  majority  of  the  stock  of  said  corpora- 
tion present;  and  that  the  stockholders  at 
the  said  meeting  ratified,  approved,yand  con- 
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firmed  tlie  action  of  the  board  of  directors  In 
the  several  matters  before  recited,  to  wit,  the 
assignment  of  certain  notes  and  accounts  of 
the  company  to  said  S.  J.  Grimm,  David 
Roush,  and  A.  Welgand,  and  to  said  David 
Roush,  as  collateral  security,  In  addition  to 
the  deed  of  trust  aforesaid  for  the  payment 
of  said  several  notes  In  favor  of  said  parties, 
and  In  the  execution  of  the  said  deeds  of 
trust  to  J.  S.  Spencer,  trustee,  and  B.  J.  Sum- 
mervllle,  trustee,  resfpectlvely;  that  said  stock- 
holders' meeting  adjourned  without  making 
any  arrangement  or  provision  whatever  for 
the  further  continuance  of  the  business  of 
said  corporation,  and  that  no  arrangements 
or  provisions  have  since  been  made  by  the 
corporation  or  any  one  for  It  for  the  further 
operation  of  Its  business;  that  the  said  cor- 
poration had  contracted  debts  In  the  prosecu- 
tion of  Its  said  business  which  it  was  unable 
to  pay;  that  said  debts  were  largely  in  ex- 
cess of  its  assets,  and  that  said  corporation 
was,  as  plaintiffs  believed,  wholly  and  totally 
insolvent;  that  said  B.  J.  Summervllle,  trus- 
tee, had  sold  all  the  personal  property  of  said 
corporation  as  directed  by  the  deed  of  trust 
to  him,  and  had  in  his  hands  the  proceeds  of 
sale;  that  the  real  estate  of  said  corporation 
had  not  been  sold  under  any  of  the  deeds  of 
trust  aforesaid,  because,  as  plaintiffs  believ- 
ed, the  amounts  due  upon  the  notes  secured 
thereby  had  not  been  ascertained,  and  that 
said  amounts  could  not  be  ascertained  with- 
out an  accounting  between  the  said  corpora- 
tion and  the  said  Grimm,  Roush,  and  Wel- 
gand,  and  Roush,  as  to  the  credits  that  should 
be  properly  applied  to  the  payment  of  said 
notes  by  reason  of  the  assignment  of  the  said 
notes  and  accounts  to  the  said  parties  as  col- 
lateral security,  as  aforesaid,  as  some  of  said 
notes  and  accounts  had  been  collected  by  the 
said  parties,  the  amount  whereof  was  not 
known,  and  that  a  considerable  number  of 
them  were  of  no  value;  that,  pending  the  de- 
termination of  the  amount  due  upon  the  said 
notes,  it  was  to  the  Interest  of  the  creditors 
and  stockholders  of  said  corporation  that  the 
real  estate  should  be  rented  out,  and  the  pro- 
ceeds of  the  renting  collected  and  applied  to 
the  payment  of  the  debts  of  the  said  corpora- 
tion, and  that  the  real  estate  should  be  taken 
care  of  and  preserved  during  the  pendency  of 
said  determination;  that  plaintiffs  were  ad- 
vised that  there  were  some  unliquidated  and 
unadjudged  claims  and  demands  due  and  ow- 
ing said  corporation  by  reason  of  breaches 
and  forfeitures  In  the  conditions  of  several 
bonds  taken  by  the  said  corporation  from 
some  of  its  officers  and  agents  for  the  faith- 
ful performance  of  their  duties  by  such  offi- 
cers and  agents;  that  said  corporation  had 
entirely  abandoned  its  corporate  business, 
and  that  there  was  no  one  who  was  author- 
ized to  take  charge  of  and  preserve  their  said 
real  estate  from  loss  and  destruction;  that 
the  said  Summervllle,  trustee,  was  not  able 
to  make  a  proper  distribution  of  the  funds 
In  his  hands  untU  the  amount  due  upon  the 


notes  was  ascertained  and  determined,  and 
the  amounts  due  the  several  creditors  of  the 
corporation  were  also  ascertained  and  deter- 
mined; that  it  would  therefore  be  to  the  best 
interests  of  the  creditors  and  stockholders 
of  the  corporation  to  have  a  receiver  appoint- 
ed in  the  cause  to  take  charge  of  and  admin- 
ister all  its  assets,  and  that  the  said  B.  J. 
Summervllle,  trustee,  should  turn  over  to 
such  receiver  all  funds  in  his  hands  as  such 
trustee,  and  the  receiver  should  thereafter 
take  charge  of  and  administer  the  same,  as 
well  as  all  other  assets  that  might  come  Into 
his  hands  as  such  receiver  in  lieu  and  in 
place  of  the  said  B.  J.  Summervllle,  trustee; 
and  alleging  that  It  would  be  greatiy  to  the 
Interest  of  all  parties  concerned  or  Interested 
in  the  assets  of  the .  corporation  that  said 
Summervllle  should  be  appointed  as  such  re- 
ceiver, and  that  his  compensation  as  such  re- 
ceiver should  be  determined  by  services  ren- 
dered as  such  receiver,  and  should  in  no  wise 
Interfere  with  or  conflict  with  the  compen- 
sation to  which  he  was  already  entitled  as 
such  trustee;  that  plaintiffs  constituted  more 
than  one-third  in  Interest  of  the  stockholders 
of  said  corporation,  and,  in  view  of  the  facts 
recited,  they  desired  to  wind  up  the  affairs 
of  the  said  corporation,  and  have  the  same 
dissolved.  The  bill  prayed  that  Summervllle 
should  be  appointed  receive,  take  charge  of 
the  assets  of  the  corporation,  the  cause  be 
referred  to  a  commissioner  of  the  court  to 
convene  the  creditors,  to  take,  state,  and  re- 
port an  account  showing  the  assets  and  in- 
debtedness thereof,  the  liens,  if  any,  and  their 
priorities,  on  the  real  estate,  and  to  whom 
due,  and  to  ascertain  and  determine  the 
amounts  respectively  due  to  each  of  the  cred- 
itors of  the  said  corporation,  and  to  settle  the 
accounts  of  Summervllle,  trustee;  and  that, 
upon  the  incoming  of  the  report  of  said  com- 
missioner, the  property  shown  by  said  report 
to  be  on  hand  and  unsold  should  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the 
costs  attending  the  suit,  and  including  the 
compensation  of  said  Summervllle  as  trustee 
and  receiver,  and  the  debts  ascertained  by 
said  commissioner,  and  the  surplus,  if  any 
remaining,  to  be  paid  to  the  stockholders  of 
the  said  corporation,  according  to  thehr  re- 
spective interests;  and  that  said  corporation 
be  dissolved;  and  for  general  relief. 

On  the  18th  of  May,  1894,  Sllngluff,  Johns 
ft  Go.  tendered  their  petition  in  the  cause, 
asking  to  be  made  parties  defendant  therein, 
and  that  the  petition  might  be  treated  as  an 
answer  to  the  bill  In  case  the  court  overruled 
the  demurrer  that  they  filed  to  the  bill. 
Plaintiffs  objected  to  the  filing  of  the  petition. 
The  objection  was  overruled,  and  the  petition 
filed.  The  said  petitioners  demurred  to  plain- 
tiffs' bill,  which  demurrer  was  also  overruled, 
and  petitioners  given  leave  to  file  their  an- 
swer on  or  before  the  2d  day  of  June,  1894, 
and  the  plaintiffs  were  given  leave  to  file 
a  special  reply  In  writing  by  the  same  date. 
Sllngluff,  Johns  &  Oo.  filed  their  answer,  aver- 
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ring  that  It  may  be  true  tbat  plaintiffs  were 
stockholders  of  the  Alliance  Supply  Ck>mpany, 
and  that  said  salt  was  brought  for  the  purpose 
of  dissolTing  the  corporation,  and  for  the 
purpose  of  ascertaining  the  Indebtedness;  that 
they  were  informed  and  believed  that  the 
plaintiffs  Adam  Welgand,  S.  J.  Grlmm,  and 
David  Roush,  together  with  other  of  the  plain- 
tiffs who  were  stockholders  and  members  of 
the  board  of  directors  of  said  Alliance  Supply 
Company,  well  knowing  the  insolvency  of  said 
company,  attempted  to  prefer  the  plain- 
tiffs Welgand,  Roush,  and  Qrhnm  hi  a  debt 
they  claimed  was  due  said  parties,  by  execut- 
ing a  trust  deed,  a  copy  of  which  was  filed 
with  the  bill,  well  knowing  at  the  time  that 
said  Alliance  Supply  Company  was  wholly 
and  totally  Insolvent,  and  then  and  there 
authorized  and  permitted  the  officers  and  its 
agents  to  purchase  from  respondents  goods, 
wares,  and  merchandise  to  the  amount  of 
^326.93,  which  were  shipped,  sold,  and  deliv- 
ered to  said  company  at  the  instance  and 
request  of  the  duly-authorized  agents  of  said 
supply  company,  who  then  knew  that  it  was 
wholly  insolvent,  and  the  respondents  were 
not  aware  at  the  time  of  the  insolvency  of 
said  company;  that  they  sold  said  goods  in 
good  faith;  that  the  said  company  received 
them  at  the  price  and  sum  of  $326.93,  and 
refused  to  pay  for  the  same,  or  any  part  there- 
of, and  still  refused  to  do  so,  although  they 
well  knew  that  the  said  company  was  largely 
Indebted  to  various  persons  besides  these 
respondents  more  than  the  personal  and  real 
estate  belonging  to  said  company,— and  filed 
with  their  answer  an  itemized  bill;  and  avar- 
ring  that  the  trust  deeds  made  by  the  said 
Alliance  Supply  Company  by  the  said  board 
of  directors  to  the  said  Welgand,  Roush,  and 
Grimm,  the  stockholders  of  said  company 
and  members  of  the  board  of  directors,  were 
fraudulent  and  void;  that  said  suit  was 
brought  by  the  stockholders  of  said  company 
more  for  the  purpose  of  sustaining  said  deeds 
than  to  dissolve  its  charter,  at  the  expense 
of  the  creditors  of  said  corporation,  and  to 
take  and  consume  the  assets  of  said  cor- 
poration at  the  creditors'  expense;  that.  If 
the  trust  deed  executed  to  SummervlUe 
is  valid  and  binding,  there  is  no  use  for 
a  receiver  of  said  real  and  personal  estate; 
that  said  trustee  had  disposed  of  the  personal 
estate  under  and  by  virtue  of  said  trust  deed, 
and  refused  to  pay  over  any  portion  to  these 
respondents  or  other  creditors  of  said  Alli- 
ance Supply  Company;  that  an  insolvent  cor- 
poration cannot  prefer  its  stockholders  and 
board  of  directors  in  preference  to  other  cred- 
itors, as  this  company  has  done  to  the  plain- 
tiffs in  this  case;  that  a  court  of  equity  wiH 
not  permit  the  officers  of  an  insolvent  cor- 
poration to  purchase  goods  for  the  purpose 
of  securing  their  own  indebtedness,  and  never 
pay  for  the  goods  so  purchased;  and  charged 
that  the  Indebtedness  of  the  Alliance  Supply 
Company  was  three  times  as  much  as  its  real 
and  personal  property  was  wortK  and  was 


at  the  time  such  trust  deeds  were  executed; 
that  said  corporation  had  conveyed  In  tmst 
by  the  last  trust  deed  all  its  real  and  personal 
estate,  accounts,  notes,  bonds,  claims,  and 
demands  of  every  kind  and  description  to  a 
trustee  for  paying  its  debts  pro  rata;  that 
said  stockholders  plaintiff  had  no  interest  in 
the  dissolution  of  said  concern;  and  that  there 
will  be  no  stock  or  any  dividends  coming  to 
said  stockholders,  and  they  knew  the  same 
at  the  time  they  instituted  the  suit.  Ll  S. 
Delaplain  &  Go.  filed  thdr  petition,  praying 
to  be  made  parties  defendant,  and  they  filed 
a  similar  answer,  setting  up  a  claim  of  $250 
against  the  Alliance  Supply  Company.  Plain- 
tiffs filed  a  special  replication  to  the  answer 
of  SUngluff,  Johns  &  Co.,  as  well  as  a  gen- 
eral replication  to  all  the  answers. 

On  the  2d  of  June,  1894,  the  cause  came 
on  to  be  heard  upon  the  pleadings,  and  the 
court  appointed  E.  J.  Summerville  special  re- 
ceiver, with  directions  to  take  possession  and 
charge  of  all  the  property,  of  every  kind  and 
character,  belonging  to  the  corporation  com- 
pany, and  to  proceed  at  once  to  collect  all 
outstanding  claims  and  demands  of  every  kind 
due  and  owing  to  the  said  company,  and  to  bring 
such  actions  and  prosecute  such  suits  as  might 
be  deemed  necessary  and  proper  by  him  for 
that  purpose,  and  that  said  trustee  turn  oTer 
to  said  receiver  all  moneys  and  property  in 
his  liands,  and  that  the  receiver  loan  the 
money  in  hand  subject  to  the  future  order  of 
the  court,  taking  notes  with  good  secorlty. 
Said  receiver  was  required  to  give  bond  in  the 
sum  of  $3,000.  To  the  appointing  of  the  re- 
ceiver, defendants  objected. 

The  cause  was  referred  to  John  B.  Bellar, 
commissioner,  to  take,  state,  and  report  an 
account  showing  the  assets  of  the  corpora- 
tion, the  value  of  the  same,  and  the  indebted- 
ness,  and  the  liens  and  priorities  on  the  real 
estate,  and  in  whose  favor,  the  amounts  due 
to  each  of  the  creditors  and  their  priorities, 
if  any,  and  to  settle  the  accounts  of  the 
trustee,  K.  J.  Summerville,  and  to  report 
when  said  Alliance  Supply  Company  became 
insolvent,  the  amount  paid  out  by  said  com- 
pany after  it  became  Insolvent,  to  whom 
paid,  and  the  amount  thereof,  and  what  ac- 
counts have  been  assigned,  to  whom  assign- 
ed, the  amounts,  and  against  whom  they 
were,  and  the  date  of  such  assignments,  the 
accounts  collected  under  such  assignments, 
who  holds  the  uncollected  accounts,  and  to 
report  who  were  the  stockholders  of  said 
Alliance  Company,  Who  of  them  composed 
the  board  of  directors  of  said  company  from 
the  date  of  its  insolvency  to  the  date  of  the 
decree,  and  the  terms  of  office  held  by  each 
of  said  directors,  and  such  other  pertinent 
and  proper  matters  as  any  person  in  interest 
might  in  writing  require,  or  the  said  com- 
missioner deem  pertinent  The  commission- 
er filed  his  report  under  said  decree  of  ref- 
erence, ascertaining  the  total  assets  at  the 
time  of  making  the  report  at  $2,719.96,  esti- 
mating the  outstanding  unpaid  accounts  and 
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stock  accouDts  at  00  cents  on  the  dollar, 
and  the  total  Indebtedness  of  tli^  company 
at  $4,538^9,  and  reporting  the  claim  of 
Grimm,  Roush,  and  Weigand  of  $1,279.10, 
and  that  of  Dayld  Roush,  aintountlng  to 
$153.87,  secured  by  deed  of  trust  of  Septem- 
ber 8,  1893,  as  the  first  lien  upon  said  real 
estate  by  virtue  of  said  deed  of  trust,  and 
also  reported  a  settlement  with  E.  J.  Sum- 
merylUe  as  trustee,  showing  a  net  balance 
of  cash  In  the  hands  of  trustee  turned  oyer 
to  the  recelyer  of  $1,035.93.  In  a  settlement 
with  the  trustee,  the  commissioner  shows 
that,  from  rents  received,  accounts  collected, 
and  property  sold,  there  came  to  his  hands 
$1,444.57,  and  was  given  credits  fo?  Items 
amounting  In  all  to  $408.64,  leaving  $1,035.93 
In  his  hands  turned  over  to  the  receiver. 
Among  the  Items  for  which  he  gave  the 
trustee  credit  In  his  settlement  was  one  for 
compensation  to  the  trustee  as  per  deed  to 
said  trustee,  $150.  This  was  in  addition  to 
his  commission  on  $1,229.18,  goods  sold,  un- 
der the  fifth  clause  of  the  decree  of  refer- 
ence, requiring  the  commissioner  to  report 
'*when  said  Alliance  Company  became  insol- 
vent, the  amount  paid  out  by  said  company 
after  It  became  insolvent,  to  whom  paid,  and 
the  amounts  thereof,  what  accounts  have 
been  assigned,  to  whom  assigned,  the 
amounts  thereof,  and  against  whom  they 
were,  and  the  date  of  such  assignments,  the 
accounts  collected  under  such  assignments, 
who  holds  the  uncollected  accounts."  The 
commissioner  reports  as  follows:  "In  re- 
gard to  this  requirement,  your  commissioner 
reports  it  as  his  opinion,  from  all  the  evi- 
dence taken  before  him,  that  said  Alliance 
Supply  Company  never  was  Insolvent,  un- 
less it  was  so  on  the  13th  day  of  December, 
1893,  the  date  of  the  trust  deed  to  B.  J. 
Summervllle,  trustee,  which  said  trust  deed 
is  filed  with  plaintiffs'  bill  in  this  cause  as 
Exhibit  J,  and  at  this  time  it  is  not  clear 
from  the  testimony  that  said  company  was 
Insolvent,  but  at  this  time  your  commis- 
sioner believes  it  Insolvent.  Your  commis- 
sioner therefore  reports  that  said  company 
did  not  pay  out  anything  'after  it  became  In- 
solvent'" Here  follows  a  list  of  the  ac« 
counts  assigned  to  S.  J.  Grimm,  David 
Roush,  and  A.  Weigand,  as  collateral  se- 
curity for  the  two  notes  secured  by  the  deed 
of  trust  of  December  8,  1893,  the  assignment 
of  said  accounts  dating  on  the  6th  day  of 
December,  1893,  which  Is  followed  by  a  list 
of  collections  on  said  accounts,  showing  the 
amount  of  $217.31  collected  and  applied  to 
the  note  due  the  three,  and  $128.79  collected 
and  applied  on  the  small  note  held  by  David 
Roush,  and  showing  the  balance  of  said  ac- 
counts so  assigned  as  turned  over  to  the  spe- 
cial receiver;  and  reports  all  the  indebted- 
ness of  the  company  as  upon  an  equal  foot- 
ing as  regards  the  personal  property,  and 
with  no  liens  upon  the  personal  property; 
and  reports  S.  J.  Grimm,  David  Roush,  C.  T. 
Blessing,  B.  F.  Rldenour,  and  J.  T.  Fisher 


as  composing  the  board  of  directors  at  tbe 
time  the  first  deed  of  trust  was  made,  and 
that  S.  J.  Grimm,  David  Roush,  R  F.  Rld- 
enour, C.  T.  Blessing,  and  W.  A.  Carson  com- 
posed the  board  of  directors  after  that,  at 
the  time  the  trust  deed  to  J.  S.  Spencer,  trus- 
tee, was  executed;  and  reports  J.  P.  Hurlow, 
Levi  Roush,  Amos  Fry,  and  W.  A.  Carson 
as  elected  directors  on  the  16th  day  of  Jan- 
uary, 1894;  and  reported  that  he  was  not 
able  to  dtate  whether  said  company  was  In- 
solvent at  the  time  of  making  the  report  or 
not,  but,  in  his  recapitulation,  says:  ''Said 
Alliance  Supply  Company  was  Insolvent  on 
or  about  the  13th  day  of  December,  1894" 
(evidently  meaning  1893). 

To  this  report  defendants  L.  S.  Delajjdaln, 
Son  &  Co.  and  the  W.  H.  Smith  Hardware 
Company  excepted:  ''First  Because  the  said 
commissioner  does  not  find  the  said  Alliance 
Supply  Company,  a  corporation.  Insolvent  on 
the  8th  day  of  December,  1893,  at  the  time 
said  corporation  executed  a  deed  of  trust  to 
J.  S.  Spencer,  trustee,  to  secure  David  Roush, 
S.  J.  Grimm,  and  Adam  Weigand  the  pay- 
ment of  the  amounts  therein  named.  Second. 
Because  the  said  commissiooer  finds  the  said 
debts  as  described  in  said  trust  deed  to  said  J. 
S.  Spencer,  trustee,  are  a  first  lien  upon  the  real 
estate  of  said  corporation,  by  virtue  of  said 
trust  deed,  bearing  date  December  8,  1896; 
whereas  the  said  commissioner  should  hav^  re- 
ported from  all  the  evidence  taken  before  him, 
and  from  the  bill  and  exhibits  filed  therewith 
of  the  plaintiffs  themsdves,  that  said  corpora- 
tion was  wholly  insolvoit,  and  unable  to  carry 
on  its  business  further  on  account  of  its  in- 
solvency at  the  time  of  the  execution  of  said 
trust  to  X  S.  Spencer,  trustee;  and  that,  also, 
the  said  David  Roush  and  S.  J.  Grimm  were 
stockholders  and  members  of  the  board  of 
directors  of  said  corporation  at  the  time  said 
trust  was  executed,  and  were  present  at  the 
meeting  of  said  board  at  the  time  it  was  ordov 
ed  that  said  trust  deed  should  be  executed, 
and,  as  such  directors,  they  held  the  property 
of  said  Insolvent  corporation  In  trust  for  the 
benefit  of  all  its  creditors;  and  that,  for  the 
foregoing  reasons,  the  preference  attempted  to 
be  given  by  said  corporation  to  the  said 
Roush,  Weigand,  and  Grimm  of  the  debt  de- 
scribed in  the  said  trust  is  not  fair  and  reason- 
able to  the  other  creditors  of  said  corporation, 
and  is  illegal  and  void.  Third.  Because  the 
said  commissioner  fails  to  r^mrt  when  said 
Alliance  Supply  Company  became  insolvent, 
as  required  by  the  fifth  requirement  of  the 
decree  of  reference  in  this  cause,  and  instead 
only  reports  it  as  bis  belief  that  said  company 
was  Insolvent  on  the  13th  day  of  December, 
1893;  whereas  said  commissioner  should  have 
reported  a  finding  either  that  said  company 
was  solvent  or  that  it  was  Insolvent  at  a  time 
stated.  Fourth.  Because  said  commissioner 
fails  to  find  said  corporation  insolvent,  and 
appears  to  find  it  solvent  on  December  6, 
1893,  at  the  time  said  notes  and  accounts  de- 
scribed in  Exhibit  G,  filed  with  plaintiffs*  bill. 
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were  amlgned  to  said  David  Roush,  fik  J. 
Grimm,  and  Adam  Welgand,  and  to  said  Dayid 
Roush,  as  collateral  decusity  for  the  payment 
of  the  $1,300  and  $350  notes,  respectively." 
The  defendants  Henking,  Borle  &  Co.,  Sling- 
luff,  Johns  &  Go.,  and  Tregellas,  Hartel  & 
Co.  excepted  to  said  report:  "(1)  Because  the 
said  commisslooer  fails  to  find  the  Alliance 
Supply  Company  insolvent;  (2)  because  he 
fails  to  find  the  amount  paid  out  by  said  Al- 
liance Supply  Company,  and  to  whom  paid, 
after  said  company  became  insolvent;  (3)  be- 
cause said  commissioner  allows  to  the  trus- 
tee and  receiver  exorbitant  charges,  fees,  and 
commissions;  (4)  because  the  finding  of  said 
commissioner  is  not  warranted  by  the  evi- 
dence; (5)  because  the  amount  aiUowed  for 
taking  the  ueposltlons  before  the  commissioner 
is  exorbitant"  Plaintiffs  Adam  Welgand, 
David  Roush,  and  S.  J.  Grimm  excepted  to 
the  report  "because  the  said  commissioner 
fails  to  find  trust  deeds  (Exhibits  E  and  F) 
filed  with  plaintiffs'  bill  as  valid  and  subsist- 
ing liens  upon  the  real  estate  of  said  Alliance 
Supply  Company;  because  the  said  commis- 
sioner finds  the  said  Alliance  Supply  Company 
insolvent  on  the  13th  day  of  December,  1888." 
J.  S.  Spencer  excepted  to  the  report  because  it 
failed  to  find  the  account  of  J.  S.  Spencer  a 
lien  upon  the  personal  estate  of  the  Alliance 
Supply  Company.  And  the  plaintiffs  excepted 
to  the  report  so  far  as  it  fixed  the  value  of 
the  outstanding  accounts  at  50  cents  on  the 
dollar. 

On  the  14th  day  of  February,  1S95,  the 
cause  came  on  to  be  further  heard  on  the 
papers  formerly  read,  orders  made,  and  pro- 
ceedings had,  and  upon  the  report  of  Com- 
missioner John  E.  Bellar,  and  upon  the  evi- 
dence returned  with  said  report,  and  the  ex- 
ceptions indorsed  upon  said  report;  and  the 
court  overruled  each  and  every  exception  so 
indorsed,  except  that  indorsed  by  J.  S.  Spen- 
cer, which  was  sustained,  and  modified  the 
report  in  that  respect,  so  as  to  make  Spen- 
cer's account  of  $70  a  lien  upon  the  fund  in 
the  hands  of  the  receiver,  and  approved  and 
confirmed  the  said  report  as  so  modified; 
and  proceeding  to  ascertain  and  determine 
the  Indebtedness  of  the  said  Alliance  Supply 
Company,  and  to  ascertain  and  determine 
the  liens  and  their  priorities,  as  shown  by 
the  said  report  of  the  commissioner,  the  court 
convenes  the  creditors  and  their  amount  of 
claims,  with  interest  on  each  claim  from  the 
3d  day  of  September,  1894,  until  paid,  and 
further  ascertained  that  the  debts  of  Adam 
Weigand,  S.  J.  Grimm,  and  David  Roush, 
and  the  debt  of  the  said  David  Roush,  are 
liens,  and  the  only  liens,  upon  the  real 
estate  of  the  defendant  company,  and  are 
entitled  to  t>e  paid  pro  rata  out  of  the  pro- 
ceeds of  the  sale  of  the  real  estate;  and  in 
case  the  proceeds  arising  from  the  sale  of 
the  real  estate,  after  paying  the  costs  of 
sale,  are  insufficient  for  the  payment  in  full 
of  the  said  debts  of  Adam  Weigand,  S^  J. 
Grimm,  and  David  Roush,  and  the  debt  of 


David  Roush,  then,  as  to  the  resldae  of  thdr 
said  debts  so  remaining  unpaid,  they  should 
be  entitled  to  their  pro  rata  in  the  distribu- 
tion of  all  the  assets  of  the  said  Alliance 
Supply   Company  that  might  remain   after 
the  payment  of  the  costs  of  suit  and  the 
lien  debt  of  said  J.  S.  Spencer;  and,  farther, 
that  the  debt  of  Spencer  is  a  lien,  and  the 
only  lien,  upon  the  funds  in  the  hands  of 
the  receiver,  and  Is  entitled  to  be  first  paid 
out  of  said  fund;    and,   further,    that  the 
debts  of  the  remaining  creditors  of  the  said 
company    so    ascertained    should,    together 
with  the  unpaid  residue.  If  any,  of  the  debts 
of  Weigand,   Grimm,   and   Roush,   be  paid 
pro  rata  out  of  the  assets  of  the  said  com- 
pany then  in,  or  thereafter  to  come  into,  the 
hands  of  said  receiver,  and  remaining  after 
the  payment  by  the  said  receiver  of  the  costs 
of  the  suit  and  the  lien  debt  of  ^;>encer; 
and  that,  if  anything  should  remain  after 
the  payment  of  all  costs  and  indebtedness, 
the  same  should  constitute  a  fund  for  dis- 
tribution among  the  stockholders;    and  pro- 
ceeded to  decree  the  sale  of  the  property, 
and  appointed  commissioners  for  that  pur- 
pose;   and,  further,  that  evidence  taken  in 
the  suit  showed  sufilcient  cause  for  the  dis- 
solution of  the  said  Alliance  Supply   Com- 
pany;  and  decreed  such  dissolution  thereof. 
The  first  assignment  of  appellants  is  that 
the  court  erred  in  overruling  the  demurrer 
to   plaintiffs'    bill.    This   suit  was    brought 
under  section  57,  c.  53,  of  the  Code  of  ISH, 
which  provides  that,  'If  not  less  than  one- 
third   in  Interest  of  the  stockholders   of  a 
corporation  desire  to  wind  up  its  affairs,  they 
may  apply  by  bill  in  chancery  to  the  circuit 
court  .of  the  county  in  which  the  principal 
office  or  place  of  business  of  such  corpora- 
tion   is    situated,    •    •    •   setting    forth    in 
their  bill  the  grounds  of  their  application, 
and   the  court  may  thereupon  proceed  ac- 
cording  to   the   principles    and    usages    of 
equity  to  hear  the  matter,  and  if  a  sufficient 
cause  therefor  be  shown,  to  decree  a  dissolu- 
tion   of    the    corporation,    and    make    such 
orders  and  decrees,  and  award  such  injunc- 
tions in  the  case  as  justice  and  equity  may 
require."    It  is  contended  by  the  appellants 
that  plaintiffs  had  no  right  to  go  into  a  court 
of  equity  to  dissolve  the  corporation   when 
a  majority  of  the  stockholders  had  the  abso- 
lute right  by  vote  to  discontinue  the  busi- 
ness,  which  they  had  practically   done,   as 
shown  by  the  bill  Itself;   that  it  was  virtual- 
ly dissolved,   being  wholly  and   totally   in- 
solvent.    "A  corporation  is  not  dissolved  by 
the  fact  that  it  has  lost  or  conveyed  all  its 
assets  away,  nor  by  the  sequestration  of  iu 
property,  for  the  possession  of  property  is 
not    essential    to    corporate    existence."    - 
Beach,   Priv.   Corp.    |   782,   and   authoriUes 
there  cited.     The  statute  provides  two  ways 
in  which  a  corporation   may   be   dissolved 
One  is  under  section  56,  c  53,  Code,  providing 
that  the  stockholders  may  at  any  dme,  in  gen- 
eral meeting,  resolve  to  discontinue  the  busioesa 
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of  the  corporation,  a  majority  of  the  capital 
stock  being  represented,  and  voted  in  favor 
of  such  discontinuance,  and  may  divide  the 
property  and  asseta  that  may  remain  after 
paying  all  debts  and  liabilities  of  the  cor- 
poration. The  other  mode  is  as  provided  in 
section  67,  as  above  cited,  where  not  less 
than  one-third  in  interest  may  file  their  bill 
for  the  purpose,  and,  on  showing  sufficient 
cause,  the  court  will  dissolve  it  In  this 
case,  the  directors,  on  the  13th  of  December, 
1893,  held  a  meeting,  made  an  assignment 
of  all  its  property,  abandoned  its  business, 
and  ordered  the  calling  of  a  general  meet- 
ing of  stockholders  after  such  assignment, 
to  be  held  on  the  14th  day  of  January,  1894, 
which  meeting  of  stockholders  was  held  in 
pursuance  of  such  notice,  and  ratified  the 
assignments  of  the  accounts,  the  deed  of 
trust  on  the  real  estate  to  secure  Weigand, 
Roush,  and  Grimm,  dated  the  8th  Decem- 
ber, and  the  general  assignment,  made  the 
13th  December,  but  made  no  order  in  re- 
gard to  the  dissolution  of  the  corporation. 
Plaintiffs  then  filed  their  bUl  for  the  dis- 
solution. 2  Beach,  Priv.  Corp.  4S  782-784;  2 
Mor.  Priv.  Corp.  |  1026;  5  Thomp.  Ck)rp.  | 
6618;  Hurst  v.  Goe,  30  W.  Ya.  158,  8  B.  JBl. 
564. 

The  second  assignment  is  that  the  court 
erred  in  appointing  the  receiver,  and  trans- 
ferring the  funds  in  the  hands  of  the  trustee 
into  the  hands  of  the  receiver,  the  same 
person  named  as  trustee  being  appointed 
such  receiver.  The  appointment  of  a  re- 
ceiver is  largely  a  discretionary  power  pos- 
sessed by  courts  of  equity.  Section  6823,  5 
Thomp.  Gorp.,  says:  "Unless  there  is  a 
statute  giving  the  right  to  a  receiver  in  a 
given  state  of  facts,  no  one  can  demand  the 
appointment  of  a  receiver  ez  deblto  Justitiee; 
but  the  question  whether  or  not  a  receiver 
will  be  appointed  in  a  given  case  is  ad- 
dressed to  the  sound  discretion  of  the  chan- 
cellor, under  all  the  circumstances.  The 
discretionary  power  possessed  by  courts  of 
equity  of  appointing  receivers  or  refusing 
applications  for  such  appointment  will  not 
be  interfered  with  on  appeal  except  in  cases 
where  the  discretion  has  been  manifestly 
abused;  this  being  the  general  rule  as  to 
the  appellate  review  of  discretionary  ae- 
tion."  Section  58,  c  58,  of  the  Gode,  pro- 
vides for  the  appointment  of  a  receiver  up- 
on sufficient  cause,  when  the  corporation  ex- 
pires or  is  dissolved,  or  before  its  expira- 
tion or  dissolution,  on  the  application  of  a 
creditor  or  stocldiolder.  In  this  case  the 
trustee  was  invested  with  power  to  sell  the 
property,  and  collect  claims  due  the  com- 
pany, and  had  no  further  control  over  the 
real  estate  than  to  sell  the  same,  which  was 
previously  incumbered  with  the  several  trust 
deeds  attempted  to  be  placed  upon  it  by 
the  board  of  directors,  to  secure  some  of 
their  own  members,  and  an  accounting  be- 
tween the  trust  creditors  and  the  company 
was  necessary  to  be  had  to  ascertain  their 


claims,  as  well  as  the  question  of  the  valid- 
ity of  the  trust  deed  on  tbe  real  estate;  and 
it  was  proper  that  a  receiver  should  be  ap- 
pointed to  take  charge  of  the  real  estate 
until  such  matters  could  be  adjudicated. 
The  question  of  notice  required  by  the  stat- 
ute (secUon  28.  c.  133,  Gode  1891)  for  the 
appointment  of  a  receiver  of  real  estate,  or 
of  rents,  issues,  and  profits  arising  here,  is 
met  by  the  fact  that  the  bill  prays  for  the 
appointment  of  a  special  receiver;  and  the 
only  parties  who  could  complain  or  be  af- 
fected by  it  were  in  court,  contesting  the 
right  to  appoint  a  receiver;  and,  under  all 
the  circumstances  of  the  case,  it  was  proper 
to  appoint  the  trustee  receiver. 

The  third  assignment  is:  ''The  court  erred 
in  overruling  the  exceptions  of  appellants  to 
the  report  of  the  master  commissioner."  The 
commissioner  filed  with  his  report  depositioins 
covering  220  pages  of  the  printed  record, 
which  included  the  depositions  ot  quite  all 
the  members  of  the  company  who  had  any- 
thing to  do  witih  its  management;  and  It  is 
apparent  from  the  testimony  of  all  the  wit- 
nesses who  speak  of  the  management  that 
the  business  of  the  company  was  carried  on 
in  a  very  loose  and  unbosinesslike  manner. 
W.  A.  Garson,  secretary,  and  a  member  of 
the  board  of  directors  of  the  company,  in  an- 
crwer  to  a  question  whetlhtt,  at  the  time  the* 
claims  were  turned  over  to  Weigand,  Roush, 
and  Grimm  as  collateral  (6th  of  December, 
1893),  they  did  not  know  that  the  company 
was  insolvent,  says:  "I  could  not  say  that  we 
absolutely  knew  it  We  had  a  pretty  good 
idea.  That  was  before.  We  hadn't  made 
an  invoice  to  know  how  we  stood,"--and  said 
tfaat  Grimm,  Roush,  and  Weigand,  the  par- 
ties secured  by  the  several  deeds  of  trust,  in- 
sisted upon  the  board  turning  over  these 
claims  and  securing  them.  He  further  says: 
"We  settled  on  the  6tli  day  of  December. 
Our  object  was  to  settle  up  all  these  differ- 
ences with  regard  to  the  forf^ture  of  all 
bonds;  but  we  expected,  and  it  was  the  un- 
denrtanding  and  intention  of  the  board  of 
directors,  that  Nease  make  this  settlement 
We  knew  we  were  going  to  make  the  assign- 
ment, or  thought  so,  several  days  before- 
hand. We  did  not  want  to  have  any  trouble 
about  the  matter.  We  wanted  to  settle  it  in 
such  a  way  that  aH  would  be  settled,  except 
his  final  report  to  the  company."  Witness 
Garson  states  that  the  first  resolution  passed 
by  the  board  of  directors  providing  for  a 
naortgage  or  deed  of  trust  to  secure  Grimm, 
Roush,  and  Weigand  was  on  the  1st  of  April, 
1883.  Similar  resolutions  were  entered  after- 
wards on  the  3d  day  of  April,  1803,  and  the 
27th  day  of  May,  1803,  and  July  21,  1898. 
The  first  deed  of  trust  was  dated  on  the  1st 
day  of  September,  1893,  and  not  made  in  the 
name  of  the  corporation,  but  in  the  name  of 
the  individual  directors,  and  acknowledged 
by  them.  The  next  was  made  on  the  9th 
day  of  November,  1803.  purporting  to  be  a 
deed  between  the  Alliance  Supply  Company, 
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party  of  the  flnt  part,  and  JaiyX  BousIi,  trus- 
tee, party  of  the  second  part,  and  signed,  not 
by  tbe  company,  tmt  by  B.  F.  Ridenonr,  pres- 
ident, and  W.  A.  Carson,  secretary.  On  the 
6th  of  December,  1883,  the  board  of  directors 
passed  a  resolution  reciting  that  inasmuch  as 
the  several  deeds  of  trust  theretofore  ordered 
to  be  executed  by  the  stockholders  and  the 
board  of  directors  of  this  company,  f<Hr  the 
purpose  of  securing  &  J.  Grimm,  David 
Roush,  and  Adam  Weigand  certain  indebted- 
ness to  them  by  the  company,  having  been 
informally  and  perhaps  defectively  executed, 
it  is  the  sense  of  the  board  that  B.  F.  Ride- 
nonr, president,  and  W.  A.  Carson,  secretary, 
are  authorized,  empowered,  and  directed  to 
make,  execute,  acknowledge,  seal,  and  deliv- 
er for  record,  a  deed  of  trust  upon  the  real  es- 
tate of  tbe  comx>any,  to  secure  said  Grimm, 
Roush,  and  Weigand  the  $1,300  note  bearing 
date  June  28,  1882,  and  to  David  Roush  the 
$360  note,  dated  January  15,  1893,  both  pay- 
able one  day  after  date  respectively;  and  by 
the  same  resolution  the  board  authorized  the 
president  and  secretaiy  to  assign  to  the  same 
parties,  as  collateral  security,  certain  accounts 
and  notes,  a  list  of  which  are  given  in  the 
resolution,  and  in  which  resolution  the  fol- 
lowing is  contained:  ^And  it  appearing  from 
the  resolution  offered  that  S.  J.  Grimm  and 
David  Roush,  members  of  the  board,  are  in- 
terested therein  otherwise  than  as  stockhold- 
ers, they  forthwith  retired  from  the  board. 
Thereupon,  in  their  absence,  the  resolution 
was  considered,  a  vote  taken,  and  the  resolu- 
tion adopted  by  ttie  remaining  members  of 
the  board,  and  ordered  that  the  matters  and 
things  in  said'  resoinitlon  required  to  be  done 
should  be  done  accordingly.*'  In  pursuance 
of  the  last-named  resolution,  on  the  8th  day 
of  December,  1893,  tbe  said  corporation,  by 
ItB  president  and  secretary,  executed  a  deed 
of  trust  on  the  corporation's  real  estate  to  J. 
S.  Spencer,  trustee,  to  secure  said  two  notes 
of  11300  and  $360. 

J.  T.  Fisher  testifies  that  he  was  elected 
one  of  the  board  of  directors  July  16»  1892^ 
and  was  the  same  day  made  secretary,  and 
served  in  that  capacity  until  October,  1893, 
when  Mr.  Carson  took  his  place;  that  the  first 
order  of  the  board  made,  directing  mortgage 
to  be  given  Grimm,  Roush,  and  Weigand,  was 
April  1,  1893;  and  the  reason  it  was  deferred 
80  long  was  that  they  had  no  one  to  write  up 
the  mortgage,  and  the  directors  direoted  him 
to  write  it  up  or  have  it  done,  and  it  was  de- 
ferred from  time  to  time.  He  says  the  com- 
pany got  the  money  from  these  parties,  and 
he  was  elected  one  of  a  board  of  commission- 
ers to  make  an  investigation  of  their  condi- 
tion, and  that  he  thinks  they  had  enough  to 
pay  their  liabilities,  but  did  not  make  a  full 
report  to  the  board  of  directors.  From  the 
general  tenor  of  his  testimony,  he  seemed  to 
know  very  little  about  the  condition  of  the 
corporation.  G.  M.  Nease  testified  that  he 
was  a  stocldiolder  and  occupied  the  position 
of  salesman  and  clerk  from  the  14th  of  No- 


vember, 1892,  to  tbe  33th  of  December,  1893, 
and  kept  the  books  of  (he  corporation;  that 
on  the  6th  of  December,  1898,  In  a  meeting 
of  the  board  of  directors,  they  called  him  up 
for  a  final  settlement,  and  settled  op  with 
him  that  night;  and  they  did  not  have  money 
enough  by  them  to  pay  him,  and  tfaey  psid 
him  $76  in  cash,  and  gave  him  an  cnrder  on 
Wilson  McKinney  for  $26,  and  docked  him 
$22.95;  that  they  daimed  he  did  not  comply 
with  the  bond.  They  said  they  -were  getting 
ready  for  a  final  settlement;  and  he  said,  if 
they  were  getting  ready  for  a  final  settlemait, 
who  ^onld  he  give  the  key  to,  and  th^  said, 
'Tou  keep  the  keys,  and  stay  here  nntn  we 
make  the  assignment"  8.  J.  Qrlnun  testi- 
fies that  he  was  a  director  from  the  first  to 
the  end;  that  he  was  ime  of  the  agents  to 
purchase  goods  with  the  clerk  part  of  the 
time,  was  on  the  building  committee,  and 
was  the  business  manager  of  the  ocmcem; 
that  he,  Adam  Weigand,  and  David  Roush 
were  the  building  committee  for  building  the 
house  on  the  lot  they  purchased,  Weigand 
being  treasurer.  He  says:  "The  company 
ordered  one  thousand  dollars  borrowed  at  one 
time.  It  was  borrowed  from  Ham  Johnson. 
Myself  and  Adam  Weigand  and  David  Roush 
gave  our  notes  for  the  money  to  Ham  John- 
son. Three  hundred  dollara  was  i>ald  Into 
the  company  by  himself  and  David  Roush, 
which  we  borrowed  from  other  parties.  I 
believe  the  $1,000  was  borrowed  <m  the  28th 
of  June,  1892,  and  the  $800  soon  after  or  lust 
before;  I  dlsremember  which.  It  was  bor^ 
rowed  to  pay  for  goods.^  In  answer  to  the 
question  whether  nearly  all  the  acconnts  that 
existed  at  the  time  of  the  assignment  on  De- 
cember 18,  1893,  had  not  been  made  iNior  to 
October  2,  1893,  he  says:  '^Principally;  there 
was  some  few  made  after  that"  He  was  ask- 
ed: '"Hadn't  you  discussed  at  the  meeting  of 
December  6,  1893,  or  prior  thereto,  In  your 
meetings,  the  propriety  of  making  an  assign- 
ment?" He  says:  "I  do  not  know  bnt  what 
we  had  at  that  meeting,  or  some  other  meet- 
ing about  thst  time."  S.  J.  Grimm's  brother 
says  that  after  the  1st  of  April,  1893,  he  and 
C.  O.  Sayre  loaned  tbe  company  $160,  which 
was  paid  back,  he  beeves,  the  6th  of  Decern- 
b^,  t^  the  sale  of  ties  of  the  company  to 
Sayre,  and  the  $160  was  paid  in  that  way. 
David  Roush,  one  of  the  plaintiffs,  stated 
that  he  had  been  a  director  and  treasurer 
part  of  the  time  of  the  company,  and  was  a 
member  of  the  building  committee  when  the 
storehouse  was  built;  that  the  committee 
tried  to  make  a  report  as  near  as  they  cocdd 
to  the  board  of  directors,— a  kind  of  verbal 
report;  says  that,  in  settling  with  the  derks. 
they  took  their  statements,  and  did  not  in- 
vestigate the  books  at  all;  that  he  vvas  ap- 
pointed a  committee  at  one  time  to  inquire 
into  the  condition  of  the  company  flnanciallf. 
The  question  was  asked:  *'Gan  you  tell  what 
the  result  of  that  investigation  was?"  "Well, 
we  found  it  In  a  bad  situation;  found  It  deep- 
ly in  debt    That  was  the  first  time,  really. 
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we  found  out  how  we  stood,  when  we  luYea^ 
tigated  the  matter.''  ''How  did  you  make 
your  inyestlgatkm?'*  *'Why,  ov^bauling  all 
tlie  books  and  bflls,  and  ererythlng  we  could 
find  to  find  out  where  we  stood.**  "When  was 
that  Investigation  made?**  "I  do  not  know 
as  I  could  teU;  I  guess  August  1st,  1883." 
"The  first  intimation  you  had  of  the  com- 
pany's Indebtedness  was  on  November  7th, 
1883,  when  you  (the  commissioners)  made  the 
report?'  "When  we  made  tiie  first  investi- 
gation above  there?**  "That  was  on  Novem- 
ber 7th.  1883r*  "Yes,  sir."  "You  found  bills 
outstanding  $3,139.83w  Did  that  amount  in- 
clude your  note  of  Roush,  Weigand,  and 
Grimm?"  **No,  sir;  it  didn't;  that  was  Just 
the  bills."  "Then  your  dalm  of  $1,700  or 
$1,800  is  in  addition  to  the  $ai39.93?*'  "Yes, 
sir.*'  'Then,  Mr.  Roueh,  at  the  time  this  re- 
port was  made,  your  company  was  not  in 
condition  to  pay  its  debts?  The  assets  of 
your  company  were  insufficient  to  pay  the 
debts  of  your  company  r*  "Yes,  sir."  "Then, 
at  no  time  after  November  7,  1893,  was  the 
assets  of  the  company  sufficient  to  pay  all  of 
its  indebtedness?'  "No;  it  was  not  at  that 
time.  Hadn't  money  enough  to  pay  our 
debts.  If  we  could  have  sold  our  property,— 
aH  we  had,— I  believe  we  could  pay  up  at  that 
time.  II  we  could  sold  our  property,  we 
could  paid  up  at  the  first  Investigation.  I 
don't  believe  we  would  have  been  behind  at 
no  time."  "You  would  have  had  to  have 
sold  your  property  at  its  fiace  value,  would 
you  not?'  "Yes,  sir."  **Now;  on  November 
7,  1888,  win  you  state  to  the  commissioner 
that  aH  your  property  and  assets  would  have 
paid  all  yom*  debts?*  "I  think  they  would. 
That  is  my  belief,— that  we  could  have  paid 
up  if  we  could  have  sold  at  its  value." 

In  response  to  the  Inquiry  of  the  decree 
of  reference,  "when  said  Alliance  Supply 
Company  became  Insolvent,  the  amount  paid 
out  by  said  company  after  it  became  insol- 
vent, to  whom  paid,  and  the  amount  there- 
of," etc.,  the  commissioner  reports  it  as  his 
opinion,  from  all  the  evidence  taken  before 
him,  that  the  Alliance  Supply  Company  nev- 
er was  Insolvent,  unless  it  was  so  on  the 
13th  of  December,  1893,  the  date  of  the 
trust  deed  to  B.  J.  SummervUle  (the  assign- 
ment); "and  at  this  time  it  is  not  clear  from 
the  testimony  that  said  company  was  insol- 
vent, but  believes  It  Inaolvent.  Your  com- 
missioner therefore  reports  that  said  com- 
pany did  not  pay  out  anything  after  it  be- 
came insolvent"  Then  proceeds  to  give  a 
list  of  the  notes  and  accounts  assigned  to 
S.  J.  Grimm,  David  Roush,  and  A.  Weigand, 
as  collateral  security  for  their  notes  of 
$1,S00  and  $350.  On  the  eth  of  December, 
1893,  at  a  meeting  of  the  board  of  directors, 
the  question  of  a  final  settlement  and  as- 
signment was  discussed;  and  the  condition 
of  affairs  was  not  materially  changed  be- 
tween that  time  and  the  13th  of  December, 
when  the  assignment  was  made.  It  is 
Bhown  by  the  testimony  of  G.  M.  Nease  that. 


between  those  dates,  the  concern  took  In 
$31.79  In  cash,  which  was  turned  over  to 
the  assignee;  and  between  those  dates 
$11.39  was  sold  but  of  the  store,  and  $31.87 
Mr.  Roush  took  In  the  way  of  produce  that 
was  charged  to  him.  According  to  r^;K>rt 
of  a  committee  to  ascertain  the  condition  of 
the  company  on  the  7th  of  November,  1883, 
the  liabiUties  amounted  to  over  $4,500,  while 
the  assets  turned  over  to  the  trustee  on  De- 
cember 13th  at  full  invoice  price  only 
amounted  to  $4,297.33,  including  outstand- 
ing accounts  of  some  $1,500  at  their  face 
value,  which  are  shown  by  the  evidence  to 
be  worth  not  more  than  50  cents  on  the  dol- 
lar; and  this  included  all  the  .assets  which 
existed  on  December  6th,  except  the  ac- 
counts assigned  to  Grimm,  Roush,  and  Wei- 
gand as  collateral,  which  amounted  in  all 
to  $594.29,  of  which  the  assignees  collected 
and  applied  to  their  claims  $346.10,  and  the 
residue  of  the  accounts,  $248.19  in  amount, 
were  returned  to  the  receiver  by  the  as- 
signees thereof.  Very  evidently,  as  early  as 
the  summer  of  1883  the  directors  had  se- 
rious apprehensions  of  the  safety  of  the 
company,  as  we  Icam  from  David  Roush 
that  orders  were  given  to  the  clerk  "to  Just 
buy  a  small  amount  of  groceries,"  etc.,  but 
that  he  had  afterwards  bought  a  big  bill  of 
goods,--one  bill  of  $400,  he  thinks,  in  Au- 
gust, probably  between  August  and  Octo- 
ber; that  he  bought  more  than  he  was  au- 
thorized to  buy.  Mr.  Roush  says  when  ask- 
ed, "What  was  the  condition  of  the  com- 
pany in  December,  1883,  on  the  13th  day, 
In  a  general  way,  with  reference  to  its  gen- 
eral condition  In  August?  Was  there  any 
great  difference  as  to  the  sufficiency  of  Its 
property  to  pay  its  debts  at  those  times?" 
"The  debts  were  growing  n>ore,  and  the 
stock  was  run  down  at  that  time."  The 
directors,  who  were  the  largest  creditors  of 
the  company,  naturally  felt  anxious  in  the 
matter  of  security,  as  they  examined  more 
and  more  Into  the  condition  of  affairs.  Their 
records  and  testimony  show  that  their  in* 
restigatlons  began  about  August,  1893;  and 
early  In  November  they  were  not  only  press- 
ing for  a  deed  of  trust  on  the  real  estate, 
but  soon  began  to  insist  on  having  an  as- 
signment as  additional  security  to  them,  by 
the  company,  of  some  of  the  outstanding 
accounts  and  notes,  which  assignment  of 
such  accounts  and  notes  was  made  on  the 
6th  day  of  December,  1893.  This  assign- 
ment was  made  on  the  same  day  that  the 
question  of  a  general  assignment  for  the 
benefit  of  the  creditors  was  discussed  by  the 
board,  when  Nease,  their  clerk,  says:  "They 
said  they  were  getting  ready  for  a  final  set- 
tlement, and  I  said,  'If  we  are  getting  ready 
for  a  final  settlement,  who  will  I  give  the 
keys  to?*  and  they  said,  *You  keep  the  keys, 
and  stay  here,  as  you  have,  until  we  make 
the  assignment*  *'  The  stock  of  goods  when 
the  general  assignment  was  made,  Decem- 
ber 13,  1888,  invoiced,  at  the  prices  fixed. 
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$2,006.  There  it  no  re«son  to  believe  that  Sam- 
merville,  the  assignee,  did  not  do  with  the  goods 
the  rery  best  that  could  be  done  with  them  to 
malce  the  most  money  out  of  them  possible;  and 
yet  he  realized  only  the  sum  of  $1,213.23  from 
the  sale  thereof,  as  shown  by  commissioner's  re- 
port in  settling  said  trustee's  accounts.  It  is 
attempted  to  be  shown  by  S.  J.  Grimm  that  the 
company  assets  on  December  8,  18d3.  were  suffi- 
cient to  pay  its  liabilities  on  that  date,  when  he 
considered  the  goods  on  hand  worth  $2,500.  the 
real  estate  worth  |1,200,  and  the  outstanding 
collections  something  like  $1,500,  and  it  owed 
something  like  $2,9<X)  for  goods,  and  $1,800  or 
$1,900  for  borrowed  money;  when  in  fact  the 
goods,  five  days  afterwards  (and  it  is  shown  that 
only  a  few  dollars'  worth  were  disposed  of  in  the 
meantime),  only  invoiced  $2,006,  and  the  out- 
standing accounts  are  shown  to  have  been  worth 
not  more  than  50  cents  on  the  dollar.  The  real 
estate  only  proved  to  be  worth  $950  when  sold, 
while  the  indebtedness  was  shown  to  be  more 
than  $4,500. 

Tliere  is  no  doubt  In  my  mind,  from  the  testi- 
mony in  the  cause,  as  to  the  insolvency  of  the 
company  for  the  last  three  or  four  months  of  the 
year  1893;  and  while  the  directors  claim  that  its 
assets  were  sufficient  to  pay  its  debts,  and  so 
stated,  they  had  no  careful  estimates  and  in- 
ventories on  which  to  base  such  statements,  and 
their  conclusions  were  rough  estimates,  if  not 
mere  guesses;  and  from  the  time  they  began  to 
make  something  of  an  investigation,  about  Au- 
gust, 1893,  they  were  evidently  greatly  concern- 
ed as  to  the  safety  of  their  claims,  and  doubted 
the  solvency  of  the  concern.  "A  person  is  insol- 
vent, within  the  meaning  of  section  2,  c.  74, 
Code  1891,  when  all  his  property  is  not  sufficient 
to  pay  all  his  debts."  Wolf  v.  McGugin,  37 
W.  Va.  552,  Syl.,  point  1. 16  S.  E.  797.  In  the 
case  cited,  the  question  of  insolvency  is  well  dis- 
cussed. I  deem  it  unnecessary  to  discuss  it  here. 
The  court  erred  in  overruling  exceptions  to  Com- 
missioner Bella  r's  report,  because  he  failed  to 
find  the  Alliance  Supply  Company  insolvent  on 
the  8th  of  December,  1893,  at  the  time  said  cor- 
poration executed  the  deed  of  trust  to  J.  S.  Spen- 
cer, trustee,  to  secure  Roush,  Grimm,  and  Wei- 
gand  in  the  payment  of  their  claims;  and  be- 
cause he  reported  the  said  debts  or  claims  as 
liens  on  the  real  estate  by  virtue  of  said  deed 
of  trust;  and  because  he  failed  to  find  said  cor- 
poration insolvent,  and  appeared  to  find  it  sol- 
vent, on  December  6, 1893.  at  the  time  the  notes 
and  accounts  were  assigned  to  David  Roush,  S. 
J.  Grimm,  and  A.  Weigand  as  collateral  security 
for  the  payment  of  their  notes  of  S1.300  and 
$350  respectively;  and  because  he  failed  to  find 
the  amount  paid  out  by  said  Alliance  Supply 
Company,  and  to  whom  paid  after  said  company 
became  insolvent.  I  am  aware  that  in  Moore  v. 
Ligon.  30  W.  Va.  146,  3  S.  B.  572.  the  court 
holds  '^at,  where  questions  purely  of  fact  are 
referred  to  a  commissioner  to  be  reported  on.  his 
findings  will  be  given  great  weight,  and  should 
be  sustained,  unless  it  plainly  appears  that  they 
are  not  warranted  by  any  reasonable  view  of  the 
evidence;  and  this  rule  operates  with  peculiar 
force  in  an  appellate  court,  when  the  findings  of 
the  commissioner  have  been  api)roved  and  sus- 
tained by  the  decree  of  the  inferior  court,"— and 
cases  there  cited.  Handy  v.  Scott,  26  W.  Va. 
710;  Boyd  v.  Gunnison.  14  W.  Va.  1:  Graham  v. 
Graham,  21  W.  Va.  698.  No  disinterested,  care- 
ful business  man  can  read  the  whole  evidence 
taken  in  this  cause,  and  conclude  that  the  assets 
would  at  any  time  after  August,  1893,  have  been 
sufficient  to  pay  off  the  indebtedness  of  the  com- 
pany. It  plainly  appears  to  my  mind  that  Uie 
findings  of  the  commissioner  on  the  question  of 
Insolvency  are  not  warranted  by  anv  reasonable 
view  of  the  evidence,  and  should  not  be  sustained. 
The  trust  deed  dated  December  8,  1893,  to  J.  & 


Spencer,  mast,  under  section  2,  c.  74,  Code  1891, 
be  held  to  be  made  for  the  benefit  of  all  the 
creditors  of  said  company. 

The  exception  to  the  report  of  commiwdoBer  in 
not  finding  the  assignment  of  claims  to  Grimm, 
Boush,  and  Weigand  as  collateral  for  the  security 
of  their  debts  to  be  fraudulent  and  void  because 
of  the  insolvency  of  the  company  on  the  6th  da^ 
of  December,  1893,  at  the  time  of  the  assign- 
ment, was,  under  the  last  clause  of  section  2,  c 
74.  of  the  Code,  properly  overruled. 

It  is  assigned  as  error  that  the  court  erred  in 
overruling  the  exception  to  conmiissioner's  re- 
port, in  allowing  the  trustee  and  receiver  exorbi- 
tant charges,  fees,  and  commissions,  and  in  the 
amount  allowed  for  taking  depositions  before  the 
commissioner,  as  exorbitant  From  the  ad- 
ditional *  record  brought  up  in  certiorari  in  the 
cause,  it  appears  there  is  charged  one  item  of 
costs  of  $17v,  as  follows: 

* 'Statement  of  costs  of  B.  J.  Summerville.  In 
taking  depositions  in  the  case  of  Adam  Weigand 
and  Others  v.  The  Alliance  Supply  Company  and 
Others: 

To  reporting  six  days,  before  John  B. 
Bellar,  commissioner,  at  $10  per  day  $  60  00 

To  transcribing  237  pages,  at  the  rate 
of  20  cents  per  hundred  words,  as  al- 
lowed by  sec.  4,  pages  1062-^  (App.), 
of  Code  [18911 US  50 

To  certificate 50 


$179  00 


"Approved:  P.  A.  Guthrie,  Judge  Circuit 
Court,  Mason  County,  W.  Va." 

The  statute  under  which  this  charge  is  at- 
tempted to  be  made  is  found  on  pages  1062, 
1063  (Append.),  Code  1891.  The  first  section 
is  as  follows:  '"The  judges  of  the  circuit 
courts  may,  at  their  discretion,  employ  short- 
hand reporters  to  report,  under  such  regula- 
tions as  the  jddges  may  prescribe,  the  proceed- 
ings had,  and  the  testimony  given,  daring  the 
trial  of  any  cause  in  said  circuit  courts,  and  may 
allow  them  a  reasonable  compensation  for  their 
services  and  expenses."  The  second  section  pre- 
scribes how  such  compensation  shall  be  paid  in 
felony  and  misdemeanor  cases,  as  well  as  in 
civil  cases.  The  fourth  section  provides  that  'it 
shall  be  the  duty  of  said  shorthand  reporter  to 
furnish  a  copy  of  the  notes  of  testimony,  writ- 
ten out  in  longtiand,  upon  the  request  of  the 
judge,  without  extra  charge,  and  in  case  either 
party  to  the  cause  shall  request  or  require  a 
transcript  of  the  said  notes,  the  stenographer 
shall  furnish  the  same  in  longhand,  and  shall  be 
entitled  to  be  paid  therefor  the  sum  of  20  cents 
per  hundred  words  so  transcribed."  Section  5: 
•*The  provisions  of  sections  three  and  four  shaU 
apply  to  evidence  heretofore  taken  by  stenog- 
raphers hi  cases  in  circuit  courts  where  sucli 
stenographers  were  employed  by  such  courts  and 
duly  qualified."  Not  until  very  recent  years 
have  the  statutes  of  our  state  provided  for  sten- 
ographic reporters  in  the  circuit  courts.  The 
system  has  been  introduced  very  gradually,  the 
legislature  from  time  to  time  extending  the  au- 
thority to  judges  of  particular  circuits  to  employ 
stenographers,  until  the  law  was  made  general 
at  the  session  of  the  legislature  of  1887,  when  ir 
was  enacted  as  it  now  stands.  The  law  only 
contemplates  the  emi>Ioyment  of  stenographers 
on  the  trial  of  causes  in  court,  'to  report,  under 
such  regulations  as  the  judges  may  prescribe*, 
the  proceedings  had  and  testimony  given  during 
the  trial  of  any  cause  in  said  circuit  courts/* 
And  it  is  made  discretionary  with  the  jud^os 
whether  they  shall  be  employed  in  any  ^iron 
case.  There  is  no  authority  given  under  the 
statute,  and  no  such  discretion  given  the  circuit 
courts  or  the  judges  thereof,  as  to  authorise  the 
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emidoTmeiit  of  a  ahorthand  reporter  before  a 
commissioner  in  ezecutinff  an  order  or  decree  of 
re:or«ice.  ITie  statute  Section  5,  c  137.  Code 
1891)  prescribes  the  compensation  to  a  commis- 
sioner for  executing  an  order  or  decree  of  ref- 
erence, and  provides  that  **a  commissioner  re- 
turning a  report  sliall  annex  thereto  a  certificate, 
under  oath,  that  he  was  actually  and  necessarily 
Mnployed  for  a  number  of  hours,  to  be  stated 
therein,  in  performing  the  services  in  which  the 
fees  stated  at  the  foot  thereof  are  charged.  Un- 
til such  certificate  is  made,  no  such  fees  shall  be 
allowed  or  paid,"~and  then  goes  on  to  provide 
for  the  protection  of  the  commissioner  in  the 
security  of  his  fees.  I  see  no  provision  any- 
where in  the  statute  for  an  assistant  or  amanu- 
ensis to  the  commissioner;  and,  where  a  report 
of  a  commissioner  Is  returned,  it  is  the  duty  of 
the  court,  if  called  to  its  attention,  to  see  that 
the  certificate  under  oath  of  the  fees  and  time 
employed  of  the  'commissioner,  as  required  by 
said  section  5,  c.  187,  is  annexed  thereto,  and, 
if  not,  that  no  fees  shall  be  allowed  or  paid  until 
it  is  supplied. 

In  considering  the  exception  to  the  allowance 
to  the  trustee  and  receiver,  I  see  nothing  to 
complain  of,  except  the  item  of  $150  to  the 
trustee  over  and  above  his  commissions,  which 
seems  to  have  been  an  arbitrary  amount  to  the 
trustee,  charged  in  the  settlement  of  his  account 
before  the  commissioner,  and  reported  by  him, 
"By  paid  B.  J.  Summerville,  trustee,  for  the 
compensation  as  per  deed  to  said  trustee,  $150." 
By  reference  to  the  trust  deed,  this  provision 
appears:  "And  it  is  also  covenanted  and  agreed 
by  and  between  the  parties  hereto  that  said 
trustee  is  hereby  authorized  to  employ  counsel, 
and  pay  therefor  a  reasonable  compensation,  the 
amount  so  paid  to  be  treated  and  considered  as 
part  of  the  eroenses  attending  the  execution  of 
this  trust;  and  it  is  also  further  covenanted  and 
agreed  that,  in  addition  to  the  commissions  al- 
lowed by  law  in  cases  of  sale  under  trust  deeds, 
the  said  trustee  shall  also  be  allowed  such  other 
and  further  compensation  as  may  be  reasonable 
and  just.*'  Under  this  provision  is  charged  and 
allowed  the  extra  charge  of  $150.  and  not  a 
syllable  of  evidence  is  given  or  anything  offered  to 
prove  any  extraordinary  services  rendered  to  en- 
title him  to  more  than  the  reasonable  compensa- 
tion allowed  by  statute.  In  plaintiffs'  bill  the 
following  allegation  is  contamed:  *'And  the 
plaintiffs  further  say  that  it  would  be  greatly 
to  the  interest  of  all  parties  concerned  or  in 
anywise  interested  in  the  assets  of  the  said 
corporation  that  B.  J.  Summerville,  trustee,  as 
aforesaid,  be  appointed  as  such  receiver,  and  that 
his  compensation  as  such  receiver  shall  be  de- 
termined by  services  rendered  as  such  receiver, 
and  shall  in  no  wise  interfere  with  or  conflict 
with  the  compensation  to  which  he  may  already 
be  entitled  as  such  trustee."  Just  what  this 
may  mean,  or  what  may  be  the  purpose,  is  not 
clear;  but,  taking  it  altogether,  considering  the 
extra  allowance  of  $150  as  trustee  under  the 
deed,  the  allowance  of  $179  to  the  same  person 
for  reporting  as  stenographer  taking  depositions, 
and  tne  particular  care  for  him  by  plaintiffs  in 
their  bill,  it  naturally  raises  the  question  in  one's 
mind,  was  this  in  reality  an  assignment  for  the 
benent  of  the  creditors  of  this  insolvent  corpora- 
tion? In  Crumlish  v.  Railroad  Co.,  40  W.  Va. 
627,  Syl.  point  6,  22  S.  B.  90:  '*aniere  is  no  fixed 
rule  in  this  state  as  to  the  mode  of  allowing 
compensation  to  a  special  receiver,  whether  by 
way  of  commission  or  a  fixed  sum.  Usually, 
when  the  fund  is  large,  a  lump  sum  is  proper. 
The  amount  and  mode  of  allowance  are  within 
the  sound  discretion  of  the  court,  under  the  cir- 
comstances  of  the  particular  case,  subject  to  re- 
riew  on  appeal."  ESxtra  allowances  should  not 
be  made  to  trustees  and  receivers  in  the  absence 


of  evidence  of  extraordinary  services  rendering 
such  allowances  just  and  reasonable.  ITie  courts 
recognise  as  a  growing  evil  "the  practice  of  al- 
lowing to  trustees,  complainants,  and  receivers 
and  their  counsel  large  and  extravagant  counsel 
fees  and  commissions,  payable  out  of  trust  funds 
under  the  control  of  the  court."  Crumlish  v. 
Railroad  Co.,  supra,  Syl.  point  15.  This  subject 
has  received  very  marked  attention  at  the  hands 
of  this  court  in  the  case  last  cited,  and  to  its  dis- 
cussion there  I  would  call  special  attention.  The 
supreme  court  of  the  United  States  condemns  the 
practice  as  it  Is  there  shown,  and  it  should  receive 
the  disapproval  of  all  courts  of  equity. 

Fourth  assignment:  **The  court  erred  in  sus- 
taining the  exception  to  commissioner's  report 
by  J.  S.  Spencer,  and  allowing  him  a  lien  upon 
the  funds  in  the  hands  of  the  receiver  for  his 
account  of  $70,  for  services  rendered  the  com- 
pany." The  exception  as  to  the  last  three  items, 
of  $10  each,— in  all,  $30,— for  services  rendered 
in  the  preparation  of  the  general  assignment, 
was  properly  sustained;  and  the  same  should  be 
paid  out  of  the  funds  in  the  hands  of  the  receiv- 
er, the  services  having  been  rendered  for  the 
benefit  of  all  the  creditors,  and  his  charges  being 
reasonable.  "Where  a  fund  is  brought  into  a 
court  of  equity  through  the  services  of  an  attor- 
ney, who  looks  to  that  alone  for  his  compensa- 
tion, although  his  interest  cannot  technically  be 
called  a  *lien,'  he  is  regarded  as  the  equitable 
owner  of  the  fund  to  the  extent  of  the  reason- 
able value  of  his  services;  and  the  court  adminis- 
tering the  fund  will  intervene  for  his  protection, 
and  award  him  a  reasonable  compensation,  to  be 
paid  out  of  it."  3  Am.  &  Eng.  Enc.  Law,  458. 
and  cases  there  cited.  As  to  tfae  residue  of  said 
claim  of  Spencer  ($40),  the  exception  to  com- 
missioner's report  should  have  been  overruled, 
as  it  was  for  services  rendered  the  company, 
not  in  the  interest  of  or  for  the  benefit  of  all 
the  creditors,  and  said  residue  of  $40  should  be 
classed  with  the  general  creditors. 

For  the  reasons  herein  contained,  there  is  er- 
ror in  the  decree  complained  of,  of  Pebniary  14, 
1895;  and  the  same  is  reversed  and  annulled, 
and  the  cause  is  remanded  for  further  proceed- 
ings to  be  had  therein,  according  to  the  princi- 
ples herein  stated. 


(48  W.  Va.  vm 
STATE  T.  MUSORAYH 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  10,  1897.) 

Criminal  Law— Circumstanttat.  EvinsNCE— In- 

STHCCTIONS— CrbDIBILITY  OP    WITNESSES— QPIK- 

lON    EviDBXCB— Expert  Testimort— Prbsdmp^ 
noNs  AS  TO  Frejudicb. 

1.  In  a  case  where  the  evidence  is  entirely 
circumstantial,  it  is  error  in  the  court  to  in- 
struct the  jury  that  circumstantial  evidence 
is  often  more  reliable  than  the  direct  testimony 
of  eyewitnesses,  and  that  a  verdict  of  guilty  in 
such  cases  may  rest  on  a  surer  basis  than  when 
rendered  upon  the  testimony  of  eyewitnesses 
where  memory  must  be  relied  upon,  and  where 
passions  and  prejudices  may  have  influenced 
them,  for  the  reason  that  it  institutes  a  com- 
parison between  the  two  kinds  of  evidence  men- 
tioned, and  instructs  the  jury  as  to  the  compar- 
ative weight  of  circumstantial  evidence. 

2.  It  is  error  in  the  court  to  instruct  the  jury 
that,  if  they  were  of  the  opinion  that  any  wit- 
ness had  willfully  and  corruptly  testified  to 
what  was  false,  they  were  at  liberty  to  reject 
all  of  his  testimony  that  was  not  corroborated 
by  other  testimony,  for  the  reason  that  said  in- 
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■traction  WM  calcalated  to  mislead  the  jnry* 
and  waa  eqairalent  to  telling  them  that,  where 
a  witneaa  had  sworn  falsely  in  one  thing,  the  re- 
mainder of  hia  testimony  should  have  no  weight 
with  them  unless  corroborated,  when  they  had 
a  right  to  believe  any  portion  of  the  testimony, 
whether  corroborated  or  not,  and  the  instruc- 
tion invades  theprovince  of  the  jnry.  Thomp- 
son's Case,  21  W.  Va.  741. 

8.  The  opinions  of  witnesses  should  never  be 
received  in  evidence  if  all  the  facts  can  be  as- 
certained and  made  intelligible  to  the  jury,  or  if 
they  are  such  as  men  in  general  are  capable  of 
comprehending  and  understanding. 

4.  The  general  rule  is  that  witnesses  must 
testify  to  facts,  and  not  to  opinions.  They 
must  only  state  facts;  not  draw  conclusions  or 
inferences.  To  do  so  is  to  invade  the  province 
of  the  jury. 

5.  The  object  of  all  questions  to  experts 
should  be  to  obtain  their  opinion  as  to  matters 
of  skill  or  science  which  are  in  controversy, 
and  at  the  same  time  to  exclude  their  opinions 
as  to  the  effect  of  the  evidence  in  establishing 
controverted  facts. 

6.  Although  an  expert  may  have  heard  all 
the  testimony  in  the  case,  he  cannot  be  asked  to 
give  his  opinion,  based  merely  upon  his  having 
heard  such  testimony  in  the  case,  whenever 
there  is  a  conflict  therein,  unless  the  same  is 
hypothetical! y  propounded  to  him. 

7.  An  expert  cannot  be  asked  to  give  his 
opinion  on  doubtful  facts  in  the  case  on  trial, 
which  remain  to  be  found  by  the  jury,  but  a 
similar  case  may  be  hypothetical ly  put  to  him, 
based  upon  the  evidence  in  such  case. 

8.  Where  the  inquiry  relates  to  a  subject 
which  does  not  require  peculiar  habits  of  study 
in  order  to  enable  a  man  to  understand  it,  the 
opinion  of  skilled  or  scientific  witnesses  is  not 
admissible. 

9.  Where  illegal  evidence  is  admitted  against 
the  objection  of  a  party  it  will  be  presumed  that 
it  prejudiced  such  party,  and,  if  it  may  have 
prejudiced  him,  though  it  be  doubtful  whether 
ft  did  or  not.  it  will  be  cause  for  the  reversal  of 
the  judgment;  but.  if  it  clearly  appear  that 
it  could  not  have  changed  the  result  if  it  had 
been  excluded,  it  will  not  be  cause  of  reversing 
the  judgment 

Brannon,  J.,  dissenting. 
(Syllabus  by  the  CJourt) 

Error  to  circuit  court,  MonoxrgaHa  county;  i 
J.  M.  Hagans,  Judge. 

Indictment   against    David    Musgrave    for  ■ 
murder.     From  a  Judgment  of  conviction,  de- 
fendant brings  error.     Reversed. 

Okey  Johnson  and  Geo.  0.  Sturglss,  for 
plaintiff  in  error.  Henry  H.  Pendleton  and 
T.  S.  Riley,  for  the  State. 


ENGLISH.  P.  David  Musgrave  was,  on 
the  15th  day  of  February,  1895,  Indicted  for 
the  murder  of  his  wife,  Emeline  Musgrave, 
by  a  grand  Jury  of  Monongalia  county,  and 
on  the  2Cth  day  of  June.  1895,  was  found 
guilty  of  the  charge  contained  in  eaid  indict- 
ment, and  the  Jury  further  found  that  he  be 
punished  by  confinement  in  the  penitentiary. 
On  the  27th  day  of  June,  1895,  the  prisoner 
moved  the  court  to  set  aside  the  verdict  of 
tne  jury,  and  grant  him  a  new  trial,  upon  the 
following  grounds;  (1)  Because  the  verdict 
waa  contrary  to  the  law  and  the  evidence  in 


tbe  case;  (29  because  the  conrt  admitted  on 
the  trial  improper  evidence  on  behalf  of  the 
state;  (8)  because  the  court  refused  to  admit 
proper  evidence  offered  by  the  defendant;  (4) 
because  the  conrt  misdirected  the  Jury  in  its 
instructions  to  them  on  behalf  of  the  state^ 
and  in  refusing  to  give  an  inatractlon  aaked 
for  by  the  defendant;  (5)  because  of  miscon- 
duct of  the  Jury,— which  motion  was,  on  con- 
sideration by  the  court,  overraled,  and  the 
prisoner  excepted,  and  thereupon  the  conrt 
rendered  Judgment  upon  said  yerdict,  and 
sentenced  the  prisoner  to  confinement  in  the 
penitentiary  for  the  term  of  his  natnral  life* 
and  from  this  judgment  the  prisoner  applied 
for  and  obtained  a  writ  of  error  and  super- 
sedeas. Upon  this  writ  of  error  the  case  was 
heard  at  the  January  term,  1896,  and  the 
Judgment  of  the  co<urt  below  was  afiirmed. 
Subsequently  a  petition  for  a  rehearing  of  tbe 
writ  of  error  was  presented,  and  apon  con- 
sideration was  allowed,  and  at  the  March 
special  term  of  this  court,  1897,  the  case  was 
reargued,  and  Is  now  before  us  for  considera- 
tion upon  the  reargument  During  the  trial 
various  exceptions  were  taken  to  the  rullnjr* 
of  the  court  upon  Instructions  which  were 
allowed  and  refused,  and  upon  tbe  admission 
of  testimony  to  the  Jury,  wliich  counsel  for 
the  prisoner  regarded  as  Improper,  and  the 
entire  testimony  is  set  forth  in  a  bill  of  ex- 
ceptions as  part  of  the  record. 

The  first  error  assigned  and  relied  on  by 
the  plaintiff  In  error  Is  that  the  court  erred  in 
overruling  his  motion  to  quash  the  indict- 
ment. This  assignment,  however,  does  not 
appear  to  be  Insisted  upon  by  counsel  for  the 
prisoner  in  their  briefs,  and,  as  the  Indict- 
ment appears  to  conform  to  the  statute,  we 
suppose  the  motion  was  made  out  of  abun- 
dant caution. 

The  next  assignment  of  error  relates  to  the 
form  of  the  oath  administered  by  the  Jury. 
The  Jury  was  sworn  to  **w^l  and  truly  try 
and  true  deliverance  make  between  the  stale 
of  West  Virginia  and  David  Musgrave,  the 
prisoner  at  the  bar,  whom  you  shall  have  in 
charge,  and  a  true  verdict  render,  according 
to  the  evidence,  so  help  you  God."  It  Is 
claimed  that  they  should  have  been  sworn  *'a 
true  verdict  to  render  according  to  the  law 
and  the  evidence.'*  The  oath  admin  is  tereil 
was  exactly  In  accordance  with  the  form 
prescribed  (Matth.  Cr.  Law,  p.  253,  note); 
also  with  the  form  prescribed  in  Robinson*s 
Old  Forms,  and  the  form  used  In  this  case  is 
the  one  which  has  been  used  in  felony  eases, 
both  in  Virginia  and  in  this  state,  for  very 
many  years,  and  came  to  us  from  the  English 
practice,  and  we  should  depart  with  reluc- 
tance from  those  time-honored  forms.  It  is 
true  that  In  Arkansas  the  Jury,  being  the 
Judges  as  well  of  the  law  as  the  facts  (as  they 
have  been  held  to  be  In  this  state),  most  be 
sworn  to  try  the  case  according  to  both.  The 
form  of  the  oath,  by  analogy  to  the  form  used 
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In  Bngland,  being:  Ton  Bhall  well  and  tndj 
try,  and  a  true  ddiverance  make,  between 
the  vtate  of  Aikansaa  and  the  prisoner  at  the 
bar  whom  you  shall  have  in  charge,  and  a 
trae  verdict  give  according  to  the  law  and 
the  evidence,  so  help  you  God.**  Patterson 
V;  state,  2  Eug.  (Ark.)  69.  But  if  we  felt  at 
liberty  to  make  an  Innovation  on  the  time- 
honored  practice  which  has  come  down  to  us 
from  Bngland  and  the  mother  state,  can  we 
say  that  the  prisoner  was  prejudiced  by  the 
fact  that  the  jury  that  tried  him  was  not 
Bwom  a  true  verdict  to  give  according  to  the 
law  and  the  evidence?  The  record  clearly 
shows  that  this  verdict  was  not  given  upon 
the  evidence  alone,  but  by  applying  the  law 
to  the  evidence.  They  were  instructed  as  to 
the  law  by  the  court,  and  in  the  light  of  these 
instructions  they  found  the  prisoner  guilty  of 
murder  In  the  first  degree  as  charged  in  the 
Indictment,  and  they  further  found  that  he  be 
punished  by  confinement  In  the  penitentiary. 
This  they  could  not  have  done  without  ap- 
plying the  law  as  they  understood  it  and  re- 
ceived it  from  the  court  to  the  facts  adduced 
In  evidence  before  them.  I  do  not,  there- 
fore, consider  it  necessary  to  change  the 
form  of  the  oath  to  be  administered  in  a 
felony  case  so  that  they  should  be  sworn  to 
render  a  true  verdict  according  to  law  and  the 
evidence. 

It  is  further  claimed  by  the  plaintiff  hi  error 
that  the  court  erred  In  giving  each  and  every 
of  the  InstructloDfl  given  for  the  state, 
and  It  is  Insisted  by  counsel  for  the  prisoner 
that  the  circuit  court  erred  in  giving  instruc- 
tion No.  8  asked  for  by  the  state,  and  objected 
to  by  the  prisoner,  which  reads  as  follows: 
rrhe  court  instructs  the  Jury  that  drcum- 
stantial  evidence  is  legal  evidence,  and  in 
most  criminal  cases  it  becomes  necessary  to 
resort  to  circumstantial  evidence.  Criminal 
acts  are  usually  performed  in  secrecy.  Bvl- 
dence  should  not  be  discredited  because  it  is 
drcumstantiaL  It  is  often  more  reliable  than 
the  direct  testimony  of  eyewitnesses,  when  it 
points  irresistibly  and  conclusively  to  the 
commission  by  the  accused  of  the  crime*  A 
verdict  of  guilty  in  such  cases  may  rest  upon 
a  surer  basis  than  when  rendered  upon  the 
testimony  of  eyewitnesses  whose  memory 
must  be  relied  upon,  and  whose  passions  and 
prejudices  may  have  influenced  them."  It 
is  earnestly  contended  by  counsel  for  the  pris- 
oner that  this  instruction  was  erroneous  for 
the  reason  that  it  dealt  with  the  weight  of 
the  evidence.  Now,  a  review  of  the  testi- 
mony in  the  cause  shows  that  the  state  rested 
its  case,  and  asked  that  the  prisoner  be  con- 
victed entirely  upon  circumstantial  evidence. 
If  David  Musgrave  oonmiitted  the  deed  of 
whidi  he  Is  accused  in  the  indictment,  no  eye 
saw  the  act  committed,  and  there  is  no  direct 
evidence  in  the  entire  record  fixing  the  crime 
upon  him.  E^nowing  that  the  state  must  rely 
solely  upon  circumstantial  evidence  In  order 
to  secure  a  conviction,  the  attorney  for  the 
state  asked  the  court  to  give  the  above  In- 


struction to  the  jury;  and,  while  the  Instruc- 
tion purports  to  draw  a  comparison  between 
the  weight  of  drcnmstantlal  and  direct  evi- 
dence. It  can  only  relate  to  and  be  construed 
as  applying  to  the  evidence  In  the  cause.  The 
instruction  was  surely  not  asked  hi  order  that 
the  court  might  have  an  opportunMy  to  an- 
nounce an  abstract  proposition;  and  when 
the  court  proceeds  to  state  the  effect  of  cir- 
cumstantial evidence,  and  tells  the  Jury  that 
''evidence  should  not  be  discredited  because 
it  Is  drcumstantial,"  there  being  evidence  of 
no  other  character  before  the  Jury,  we  can  but 
regard  it  as  an  instruction  on  the  weight  of 
the  evidence.  And,  again,  when  the  court 
tells  the  Jury  that:  "Such  eridence  Is  often 
more  reliable  than  the  direct  testimony  of  eye- 
witnesses, when  It  points  irresistibly  and  con- 
clusively to  the  commission  by  the  accused  of 
the  crime;  a  verdict  of  guilty  in  such  cases 
may  rest  upon  a  surer  basis  than  when  ren- 
dered upon  the  testimony .  of  eyewitnesses, 
whose  memory  must  be  relied  ui>on,  and  whose 
passions  and  prejudices  may  have  influenced 
them,"~can  we  say  otherwise  than  that  the 
court,  in  so  instructing  the  Jury,  was  Instruct- 
iDg  them  upon  the  weight  and  effect  of  the 
only  chai*acter  of  evidence  that  was  before 
them?  The  court  surely,  when  it  says  that 
such  testimony  is  more  reliable,  and  that  a 
verdict  of  guilty  may  rest  upon  a  surer  basis 
than  when  rendered  upon  the  testimony  of 
eyewitnesses,  was  speaking  of  the  weight  of 
the  evidence. 

It  is  further  contended  by  counsel*  for  the 
prisoner  that  the  court  erred  hi  giving  the  sixth 
Instructton  on  behalf  of  the  state,  which  reads 
as  follows:  **The  court  Instructs  the  Jury 
that  you  are  the  Judges  of  the  weight  and 
credibility  of  the  witnesses  who  have  testified 
In  the  case,  and  that  you  have  a  right  to  give 
such  weight  and  credit  to  the  testhnony  of  a 
witness  as  hi  your  Judgment,  from  all  the  dr- 
cumstances,  it  is  entitled  to.  And  if  you  are 
of  the  opinion  that  any  witness  has  willfully 
and  corruptly  testified  to  what  Is  false,  you 
are  at  Uber^  to  reject  all  of  his  testimony 
that  Is  not  corroborated  by  other  evidence." 
This  question  was  considered  and  passed  upon 
by  this  court  in  the  case  of  Thompson  v.  Sttte, 
21  W.  Va.  741.  The  third  Instruction  In  that 
case  given  at  the  instance  of  the  state  to  the 
^ry  reads  as  foUows:  "The  court  histmcts 
the  Jury  that  if  they  are  satisfied  from  the 
evidence  of  Wm.  Patterson,  Bstfaer  Patterson, 
Harvey  Patterson,  Alfred  Allen,  Moses  Hunt, 
and  Rebecca  Hunt,  witnesses  for  the  state,  or 
either  or  any  of  them,  have  or  has  willfully 
and  knowingly  sworn  falsely  as  to'  any  fact 
or  matter  material  to  the  issue  hivolved  in  this 
case,  that  the  Jury  Is  to  disregard  each  and 
every  other  material  fact  sworn  to  on  this  trial 
by  each  and  every  of  said  witnesses  whom 
they  are  so  satisfied  have  sworn  falsely  as 
aforesaid,  except  so  far  as  they  may  be  fur- 
ther satisfied  from  the  evidence  that  the  other 
material  facts  so  sworn  to  by  each  witness 
or  witnesses  has  or  have  been  corroborated  by 
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other  creditable  cTldenoe  in  tlie  case/'  The 
court,  speaking  through  Green,  J.,  in  that  caae, 
on  page  7S6»  says:  "In  determining  whether 
this  instruction  should  have  been  granted,  it 
is  necessary  for  us  to  have  a  clear  conception 
of  the  respective  duties  and  obligations  of 
the  court  and  jury  in  the  trial  of  such  a  case. 
In  England,  as  weU  as  some  of  the  states  of 
this  Union,  much  more  latitude  is  given  to 
the  judge  in  such  a  case  than  is  given  them  in 
Virginia  or  in  this  state.  In  some  of  the 
states  the  rule  seems  to  be  that  a  judge  has 
the  right  to  express  his  opinion  to  the  jury  on 
the  weight  of  evidence,  and  to  comment  there- 
on as  much  as  he  deems  necessary  for  the 
course  of  justice;  and  an  erroneous  opinion 
on  matters  of  fact  is  no  ground  for  a  new 
trial,  unless  he  goes  .to  the  extreme  of  in- 
ducing the  jury  to  believe  that  he  has  with- 
drawn this  matt^  from  thehr  consideration,*' 
-citing  Com.  V.  Child,  10  Pick.  252;  People 
V.  Bathbun,  231  Wend.  509;  Johnston  v.  Com., 
85  Pa.  St  54.  He  further  says  in  the  <^inion: 
"A  far  different  rule  has  always  prevailed  in 
Virginia  and  in  West  Virginia.  Our  author- 
ities are  reviewed  in  the  case  of  State  v. 
Hurst,  11  W.  Va.  75.  It  is  there  said:  In 
Virginia  the  courts  have  always  guarded  with 
jealous  care  the  province  of  tiie  jury.'  Thus, 
as  far  back  as  Roes  v.  Gill,  1  Wash.  (Va.)  88, 
President  Pendleton  said:  *If  the  question  de- 
pends upon  the  weight  of  testimony,  the  jury, 
and  not  the  court,  are  exclusively  and  un- 
controllably the  judge.'  He  also  quotes  from 
McDowell's  Bx'r  v.  Crawford,  11  Grat  405, 
as  a  result  of  the  conclusion  of  a  review  of 
the  cases  by  Judge  Moncure:  They  evince  a 
jealous  care  to  watch  over  and  protect  the 
legitimate  powers  of  the  jury.  They  show 
that  the  court  must  be  very  careful  not  to 
overstep  the  line  which  separates  law  from 
fact  They  establish  the  doctrine  that,  when 
the  evidence  is  parol,  any  opinion  as  to  the 
weight,  effect,  or  sufficiency  of  the  evidence 
submitted  to  the  jury,  any  assumption  of  a 
fact  as  found,  or  even  an  intimation  that  writ- 
ten evidence  states  matters  which  it  does  not 
state,  will  be  an  invasion  of  the  province  of 
the  jury.'  And  he  adds:  *If  the  province  of 
a  jury  should  be  thus  guarded  with  jealous 
care  in  a  civil  case,  much  more,  and  for 
stronger  reasons,  should  it  be  watched,  guard- 
ed, and  protected  in  a  criminal  case.'"  In 
that  case  the  court  made  this  remark  to  the 
jury  when  it  was  reported  to  him  that  one  of 
them  said  they  could  not  agree:  "I  see  no 
reason  why  the  jury  cannot  agree  upon  a  ver- 
dict in  this  cause,"  and  dhrected  the  jury  to 
return.  They  found  the  prisoner  guilty,  and 
the  appellate  court  deen^ed  this  a  sufficient 
reason  to  set  aside  the  judgment  and  verdict, 
and  grant  a  new  trial.  The  case  of  State  v. 
Betsall,  U  W.  Va.  704,  was  also  cited.  In 
that  case  it  was  held  that  "a  conviction  may 
be  had  on  the  uncorroborated  testimony  of  an 
accomplice,  and  in  such  case,  if  the  judge  who 
presided  at  the  trial  is  satisfied  with  the 
verdict,  and  refuses  to  set  it  aside,  the  ap- 


pellate court  win  iii>t  revene  the  judgment 
and  set  aside  the  verdict  on  the  ground  that 
it  rested  solely  on  the  uncorroborated  testi- 
mony of  an  accomplice."  This  conclusion  is 
based  on  the  fact  that  the  jury  are  the  sole 
judges  of  the  credibility  of  all  admissible  tes- 
timony, and  in  this  state  the  court  would  err 
in  advising  the  jury  not  to  convict  on  the 
uncorroborated  evidence  of  an  accompljce, 
though  this  is  the  conmum  inractice  in  Eng- 
land and  in  some  of  the  states.  But  It  is 
utterly  opposed  to  the  practice  in  this  state 
or  in  Virginia.  On  pages  740,  741,  11  W.  Va^ 
this  court  says:  "Our  courts  are  somewhat 
peculiar  in  this  respect;  but  the  law  baa  been 
so  held  in  Virginia  from  the  earliest  history  of 
h&  jurisprudence,  and  we  think  it  constitutes 
one  of  the  brightest  omamaits  thereof." 
Again,  in  the  case  of  State  v.  Greer,  22  W. 
Va.  813,  the  court  refused  to  instruct  the 
jury,  at  the  instance  of  the  prisoner,  as  fol- 
lows: *The  jury  are  instructed  that  the  al- 
leged declarations  made  by  the  prisoner  after 
he  struck  the  blow  on  the  deceased  are  to  be 
taken  in  connection  with  the  state  of  excite- 
ment and  confusion  of  mind  of  the  prisoner. 
If  the  jury  believe  he  was  excited,  and  in  a 
raving  state,  as  given  in  evidence,  and  if  such 
declarations  were  made  under  such  circum- 
stances, they  are  to  be  admissions  only  that 
he  struck  the  blow,  and  not  a  conteasloa  of 
any  particular  grade  of  crime;  and  the  jury 
are  further  instructed  that  such  declarations 
are  to  be  considered  by  them  with  great  cau- 
tion, in  view  of  the  infirmity  of  memory  and 
influences  which  often  affect  witnesses,  and,  if 
they  believe  that  any  of  the  witoesses  for  the 
state  were  actuated  by  partisan  sympathy, 
prejudice  against  the  prisons,  or  bias  in  favor 
of  the  prosecution,  who  testified  to  such  decla- 
rations, such  declarations  ought  to  have  but 
littie  weight"  Commenting  on  the  acticm  of 
the  court  below. hi  refusing  said  instruction, 
this  court  said:  "Without  attempting  to  say 
how  much  of  said  instruction  propounds  the 
law  correctly,  it  was  sufficient,  to  warrant  the 
refusal  of  the  court  to  give  it,  that  it  asks 
the  court  lo  instruct  the  jury  on  the  w^gfat 
of  the  testimony.  No  instruction  is  proper 
that  informs  the  jury  as  to  what  w^ght  the 
evidence  should  have  upon  their  minda.  If 
the  evidence  is  compet^t,  it  is  for  the  jury 
alone  to  weigh  it,"— citing  l^ompson  v.  State, 
supra.  The  question  presented  for  the  consid- 
eration of  the  court  in  Betsall's  Case,  11  W. 
Va.  703^  was  whether  a  conviction  may  be 
had  upon  the  uncorroborated  testimony  of  an 
accomplice,  and  the  court  held  0;K>int  10  of 
the  syllabus)  that:  '"While  suidi  testimony  Is 
suspicious,  and  onanates  from  a  bad  source, 
yet  the  jury  may  believe  it,  although  it  is 
wholly  uncorroborated;  and  hi  this  state  it  is 
not  proper  for  the  court  to  give  any  instruc- 
tions to  the  jury  as  to  the  weight  of  such  or 
any  other  evidence."  In  the  case  of  Ware  v. 
State  (decided  by  tbe  supre^ne  court  of  Georgia, 
July  8,  1895),  reported  in  23  S.  E.  410,  it  was 
held  O;)oint  2  of  syllabus)  ihsu:    ''Upon  the  trial 
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of  a  criminal  case,  wbere  tbe  principal  in- 
criminating evidence  against  the  accused  la 
purely  circumstantial,  consisting  almost  en- 
tirely of  a  similarity  between  certain  tracks 
alleged  to  have  been  discovered  near  the  scene 
of  the  crime  and  other  tracks  at  other  places, 
shown  to  have  been  made  by  the  accused, 
all  of  which  indicated  a  like  peculiarity  in 
the  shape  of  the  boot  or  shoe  with  which 
they  must  have  been  made,  a  charge  to  the 
jury  that,  in  a  case  where  there  is  nothing 
more  than  mere  tracks,  they  should  not  be 
authorized  to  find  the  defendant  guilty,  un- 
less there  is  some  peculiarity  about  the 
tracks,  is  erroneous,  under  section  8248  of 
the  Ck>de,  as  expressing  and  intimating  an 
opinion  upon  the  weight  of  the  eyidence.** 
The  court,  in  its  opinion,  says:  **There  was  a 
peculiarity  about  the  track  made  by  the 
defendant  There  was  a  similar  peculiarity 
about  the  track  made  at  the  scene  of  the 
homicide.  The  court  charged  the  jury  that 
a  mere  similarity  of  tracks  alone  would  not 
be  sufficient  to  sustain  a  conviction  of  the 
defendant,  unless  there  was  a  peculiarity 
about  the  track.  The  effect  of  this  charge 
was  a  direct  intimation  to  the  jury— but  pre- 
sumably unintended—that,  if  there  was  a 
peculiarity  about  the  track,  then  mere  tracks 
would  be  sufficient  to  justify  a  conviction. 
The  vice  of  this  instruction  consists  in  tell- 
ing the  jury  at  all  what  evidence  would  be 
sufficient  to  convict  Upon  this  point  ju- 
rors are  not  required  to  consult  the  court,  nor 
is  the  court  authorized  to  give  them  the  bene- 
fit of  its  advice.  They  are  the  exclusive 
judges  of  the  evidence.  They  are  the  min- 
isters chosen  of  the  law  to  deal  with  these 
questions  of  fact  The  evidence  is  suffi- 
cient whenever  there  Is  enough  of  it  to  gen- 
erate in  .the  minds  of  the  jury  a  belief  be^ 
yond  a  reasonable  doubt  of  the  guUt  of  the 
accused." 

The  authorities  and  decisions  aliove  dted 
and  quoted,  as  I  understand  them,  enunciate 
correctly  the  Uw  of  this  state  bearing  upon 
the  questions  raised  by  the  objection  of  the 
prisoner  to  the  third  and  sixth  instructions 
asked  for  and  given  to  the  jury  at  the  in- 
stance of  the  state,  and,  as  I  .think,  they 
clearly  direct  the  jury  what  weight  should  be 
Siven  to  circumstantial  evidence,  which  con- 
stituted almost  the  entire  evidence  that  was 
before  them.  In  my  opinion,  the  court  in- 
vaded the  province  of  the  jury  in  a  manner 
not  sanctioned  by  law,  and  in  so  doing  com- 
mitted an  error  prejudicial  to  the  prisoner. 
Upon  the  question  as  to  whether  the  prisoner 
-was  injured  by  these  instructions,  this  court 
lias  held  in  the  case  of  Nicholas  v.  Kershener, 
20  W.  Va.  2S3  (point  10  of  syUabus),  that, 
*'where  an  erroneous  instruction  has  been 
^ven  to  the  jury,  the  presumption  is  that  the 
exceptor  was  prejudiced  thereby,  and  the 
judgment  will  be  reversed  for  this  cause,  un- 
less it  clearly  appears  from  the  record  of  the 
cause  that  the  exceptor  could  not  have  been 
prejudiced  by  the  giving  of  such  erroneous 
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instruction";  and  tiie  same  is  held  in  the 
case  of  State  v.  Douglass,  28  W.  Va.  298 
(point  6  of  syllabus).  Can  we  say  that  the 
prisoner  was  not  prejudiced  by  the  action  of 
the  court  hi  telling  them  that  ''circumstan- 
tial evidence  is  often  more  reliable  than  the 
direct  testimony  of  eyewitnesses,"  and  that 
"a  verdict  of  guilty  in  such  cases  may  rest 
on  a  surer  basis  than  when  rendered  upon  the 
testimony  of  eyewitnesses,  where  memory 
must  be  relied  upon,  and  where  passions  and 
prejudices  may  have  influenced  them,**  and 
in  further  telling  them  that,  "if  they  were  of 
opinion  that  any  witness  had  willfully  and 
corruptly  testified  to  what  was  false,  they 
were  at  liberty  to  reject  all  his  testimony 
that  was  not  corroborated  by  other  testi- 
mony.** The  jury  surely  had  the  right  to  be^ 
lieve  portions  of  the  testimony  of  a  witness, 
although  they  may  have  believed  he  swore 
f^ely  as  to  other  matters,  and  that,  too, 
without  waiting  for  corroboration;  and  it  had 
a  tendency  to  prejudice  the  prisoner  when 
the  court  told  the  jury  that  they  were  at  lib- 
erty to  reject  the  testimony  of  such  witness 
without  also  telling  them  that  they  were  at 
liberty  to  credit  his  testimony. 

It  is  further  dalmed  by  counsel  for  the 
prisoner  that  the  court  erred  in  admitting  im- 
proper evidence  against  the  accused,  and  re- 
jecting proper  evidence  offered  by  him;  also 
in  improperly  admitting  expert  testimony  in 
favor  of  the  state,  and  in  improperly  reject- 
ing expert  and  other  evidence  offered  In  be- 
half of  the  defendant  as  set  forth  in  bill  of 
exceptions  No.  4,  During  the  progress  of 
this  trial  several  medical  witnesses  were  ex- 
amined, and  it  is  claimed  by  the  plaintiff  in 
error  that  they  went  beyond  the  limit  pre- 
scribed for  witnesses  of  this  character,  in 
this:  that  they  gave  thehr  opinions  and  con- 
clusions in  regard  to  facts  which  were 
brought  to  their  attention,  conclusions  which 
It  required  no  skill  or  science  to  reach,  but 
conclusions  which  the  layman  or  juryman 
were  just  as  capable  of  correctly  arriving  at 
from  the  facts  as  the  medical  expert  The 
object  in  the  examination  of  experts,  and  the 
manner  in  which  their  testimony  is  limited 
and  circumscribed  by  law,  is  clearly  and  con- 
cisely stated  in  the  case  of  Hunt  v.  Gaslight 
Oo.,  8  Allen,  160,  where  it  is  held  that  '*the  ob- 
jects of  all  questions  to  experts  should  be  to 
obtain  their  opinion  as  to  matters  of  skill  or 
science  which  are  in  controversy,  and  at  the 
same  time  to  exclude  their  opinions  as  to  the 
effect  of  the  evidence  In  establishing  contro- 
verted facts."  The  theory  of  the  state  hi  the 
case  under  consideration  was  that  the  de- 
ceased came  to  her  death  as  the  result  of 
choking,  infilcted  upon  her  by  the  prisoner, 
and  that  after  death  had  resulted,  she  was 
thrown  in  the  creek,  to  create  the  impression 
that  she  had  drowned  herself;  while,  on  the 
other  hand,  the  contention  of  the  prisoner 
was  that  for  some  time  she  had  shown  hidi- 
cations  of  melancholy  and  insanity,  and  that 
in  a  fit  of  despondency  she  had  thrown  hei^ 
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self  in  the  water,  and  the  abraaions  on  her 
face  and  neck  were  either  caused  by  the 
branches  ot  trees  which  hung  down  near  the 
creek,  or  by  her  own  hands,  In  attempting  to 
make  a  speedy  end  to  herself;  and  testimony 
^fm»  adduced  for  the  state  and  for  the  pris- 
oner In  snpport  Of  these  opposing  theories. 
To  support  the  contention  of  the  state,  medic- 
al experts  were  Introduced,  and  their  opin- 
ions were  called  for,  with  a  view  of  influ- 
encing the  verdict  of  the  Jury,  and  certain 
questions  were  propounded  to  these  medical 
men,  which  were  objected  to  by  the  prisoner. 
The  objection  was  overruled  by  the  court,  and 
the  prisoner  excepted,  and  the  action  of  the 
court  Is  assigned  as  error. 

Now,  in  order  to  pass  correctly  upon  the 
ruling  of  the  court  upon  these  questions,  it 
becomes  necessary  to  examine  the  law  gov- 
erning the  admission  of  expert  testimony, 
and  then  determine  whether  the  questlof)S 
propounded  to  these  medical  witnesses  were 
admissible  under  the  rules  of  evidence.  Now, 
in  the  eighth  volume  of  the  Encyclopedia  of 
Pleading  and  Practice,  under  the  title  of  Ex- 
pert Witnesses  (page  751),  It  Is  said:  "While 
the  admission  of  the  opinion  of  experts  nec- 
essarily gives  rise  to  very  nice  distinctions 
between  facts  and  findings,  It  nevertheless 
does  not  annul  the  rule  of  law  axiomatic 
with  reference  to  them,  as  well  as  to.  all  wit- 
nesses, that  they  must  not  be  so  examined  as 
to  substitute  their  opinions  for  the  verdict, 
and  thus  completely  usnrp  the  peculiar  prov- 
ince of  the  Jury,"— citing  numerous  authori- 
ties, and,  among  others,  Livingston  v.  Com., 
14  Grat.  694;  McMechen  v.  McMecben,  17  W. 
Va.  683;  Kerr  v.  Lunsford,  31  W.  Va,  659,  8 
S.  B.  493;  Bowen  v.  City  of  Huntington,  35 
W.  Va.  682,  14  S.  B.  217.  And  on  page  754 
it  is  further  said:  "Although  an  expert  may 
havie  heard  all  the  testimony  in  the  case,  he 
cannot  be  asked  to  give  his  opinion,  based 
merely  upon  his  having  heard  such  testimony, 
whenever  there  Is  a  conflict  therein,  unless 
the  same  is  hypothetlcally  propounded  to 
him."  And  on  the  next  page  we  find  it  stat- 
ed that  "an  expert  cannot  be  asked  to  give 
his  opinion  upon  doubtful  facts  in  the  case  on 
trial  which  remain  to  be  found  by  the  Jury, 
but  a  similar  case  may  be  hypothetlcally  put 
to  him,  based  upon  the  evidence  in  such 
'  case."  Starkle,  Ev.  (9th  Ed.)  top  page  154, 
says:  "In  general,  scientific  men  ought  to  be 
examined  only  as  to  their  opinion  on  the 
facts  proved,  and  not  as  to  the  merits  of  the 
case.**  And  on  page  157  the  same  author 
says:  "But  where  the  inquiry  relates  to  a 
subject  which  does  not  require  peculiar  hab- 
its of  study  In  order  to  enable  a  man  to  un- 
derstand It,  the  opinion  of  skilled  or  scien- 
tific witnesses  is  not  admissible."  Judge 
Green,  in  his  opinion  in  the  case  of  Welch  v. 
Insurance  Co.,  23  W.  Va.  806,  quotes  the 
above  from  Starkle,  and  adds,  "He  is  unques- 
tionably right  In  this  position.'* 

Let  us  look  now  to  the  character  of  some 
of  the  testimony  of  the  medical  witnesses  ex- 


amined by  tile  state  and  objected  to  bj  the 
prisoner;  referring  first  to  the  testimony  of 
Dr.  M.  H.  Brown,  who  assisted  in  the  antop«7- 
He  was  asked,  "What  was  the  nature  of  the 
wounds  on  the  neck?    Describe  them;"  and 
replied:  "It  was  what  we  term  an  'abrasion.' 
The  skin  was  removed,  and  a  little  blood  had 
come  to  the  surface,— what  yon  people  would 
can  a  'scab/     Some  were  larger  than  the  oth- 
ers."   Again,  this  witness  was  asked,  "What 
did  these  marlcs  on  the  neck  resemble.  If  any> 
thing,  when  yon  looked  at  themf*    In  his  an- 
swer he  says,  "Please  explain  what  yon  mean 
by  that— 'what  did  they  resemble'?"     He  then 
was  asked,  "What  did  they  look  like  as  to 
how  they  were  made?"     This  question  was 
objected  to,  the  objection  was  overruled,  and 
an  exception  taken.     The  witness  Uiea  an- 
swered, "When  I  looked  at  these  marks,  the 
idea  seemed  to  come  to  me  that  they  were 
made  by  hand."    So  it  is  perceived  that,  in- 
stead of  describing  the  appearance  and  size 
of  the  abrasions,  so  that  the  Jury  might  know 
upon  what  he  based  his  inference,  he  swears 
to  his  conclusions  from  the  appearance  of  the 
marks,  and  it  required  no  skill  or  science  on 
his  part  to  tell  what  impression  the  appear- 
ance of  these  abrasions  made  upon  his  mind; 
and,  if  he  had  answered  the  question  properly, 
and  told  what  the  abrasions  resembled,— that 
is,  what  was  their  general  appearance,— the 
Jury  would  have  been  Just  as  capable  to  form 
a  conclusion  as  he  was,  and  it  presents  Just 
such  a  case  as  the  books  tell  us  an  expert  Is 
prohibited  from  giving  his  conclusion  or  opin- 
ion in,  and  in  which  he  cannot  give  his  opin- 
ion without  invading  the  province  of  the  Juxy. 
Again,  Dr.  Few,  a  witness  for  the  state,  when 
asked  to  describe  the  wounds  on  the  neck  as 
carefully  as  he  could,  answered:    '•They  were 
from  mere  scratches,  or  simple  abrasions,  to 
complete  removal  of  the  cuticle.     They  were 
superficial,— only  on  the  surface,— and  were 
bright  red,  from  the  clotted  condition  of  the 
blood  on  them.    There  was  no  discharge.** 
And  when  asked,  "From  your  examination  of 
these  external  marks  on  the  neck,  what  did 
these    marks    resemUe,    If    anything  1**    the 
question  was  objected  to,  overruled,  and  an 
exception  taken,  and  the  witness  answered: 
"Well,  I  have  nothing  in  pathology  or  medi- 
cine to  give  me  a  standard  by  which  to  com- 
pare  the  wounds,  but  they  suggested  them- 
selves to  me  on  first  sight  as  being  finger 
marks.     I  can't  explain  it  through  any  logical 
reasoning  at  all,  but  a    mere    suggestion." 
Now,  this  question  and  answer  demonstrate 
clearly  that  the  opinion  called  for  In  the 
question  was  not  such  as  an  expert  or  a  wit- 
ness examined  as  an  expert  had  a  legal  right 
to  give,  as  the  witness  answers  frankly  that 
he  had  nothing  in  pathology  or  medicine  to 
give  him  a  standard  by  which  to  compare  the 
wounds  (that  is,  neither  science  nor  skfil  were 
required  to  answer  the  question),  yet  he  pro- 
ceeds to  tdl  what  they  suggested  to  him  on 
first  sight,  in'  support  of  the  theory  of  the 
state  (something  which  any  man  who  had 
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neyer  opened  a  medical  book  could  haye  done 
aa  well);  and,  as  I  think,  the  objection  was 
oYermled  In  yiolation  ot  the  roles  of  evidence 
with  regard  to  expert  testimony,  and  to  the 
prejudice  of  the  prisoner.  The  same  renmrks 
apply  to  the  testimony  of  Dr.  Fitch,  a  witness 
for  the  state,  who  was  asked  to  state  what 
these  marks  resembled,  if  anything.  An  ob- 
jection was  made,  which  was  oyermled,  and 
an  exception  taken,  and  the  witness  answered, 
"The  impression  that  I  formed  was  that  they 
were  made  with  the  hands  and  fingers  or 
finger  nails."  Again,  Dr.  J.  J.  Hall  was  in- 
terrogated by  counsel  for  the  state  as  follows: 
"How  did  the  external  marks  of  yiolence  in- 
dicate, if  anything,  as  to  how  tbey  were  made? 
What  did  they  resembde,  if  anything?*'  and 
over  the  objection  of  the  prisoner  was  permit- 
ted to  answer:  "There  is  no  mle  laid  down 
by  which  we  can  form  an  opinion  as  to  what 
produces  an  abrasion,  but  I  wiU  say  they 
were  suggestive  of  finger  marks,  because  they 
resembled  marks  of  that  character  which  I 
have  seen,  and  known  to  have  been  produced 
In  that  way."  It  is  perceived  at  once  by  the 
answer  of  this  witness  that  what  he  has 
acquired  in  the  way  of  skill  and  science  in 
his  profession  is  not  brought  into  requisition 
to  assist  him  in  making  this  answer.  He 
frankly  says,  'There  is  no  rule  laid  down  by 
which  we  [physicians]  can  form  an  opinion  as 
to  what  produces  an  abrasion,"  but  he  would 
say  they  were  simply  suggestive  of  finger 
marks  because  they  resembled  marks  of  that 
character,  which  he  had  seen,  and  known  to 
have  been  produced  that  way.  This,  then,  was 
not  an  answer  which  an  expert  would  be  al- 
lowed to  make.  It  required  the  use  of  no  skin 
or  medical  science  to  make  it;  and  yet  the 
objection  to  ttie  answer  was  overruled.  The 
rule  in  regard  to  the  admission  of  expert 
testimony  is  stated  by  Bog.  Exp.  Test,  p.  8, 
S  5,  as  fc^ws:  "The  rule  is  that  the  (pinions 
of  experts  or  skilled  witnesses  are  admissible 
in  evidence  in  those  cases  in  which  the  matter 
of  inquiry  Is  such  that  inexperienced  persons 
are  unlikely  to  prove  capable  of  forming  a 
correct  Judgment  upon  it,  for  the  reason  that 
the  subject-matter  so  far  partakes  of  the 
nature  of  a  science,  art,  or  trade  as  to  require 
a  previous  habit  of  experience  or  study  in  it 
in  order  to  acquire  a  knowledge  of  it  When 
the  question  involved  does  not  lie  within  the 
range  of  common  experience  or  common 
knowledge^  but  requires  special  experience 
or  special  knowledge,  then  the  opinions  of 
witnesses  skilled  in  the  particular  science,  art, 
or  trade  to  which  the  question  relates  are 
admissible  in  evidence."  The  propriety  and 
necessity  of  confining  expert  witnesses,  In 
delivering  their  testimony,  to  the  strict  legal 
rules  governing  the  admission  of  such  evi- 
dence. Is  apparent  when  it  is  considered  that 
the  testimony  of  witnesses  of  this  character, 
and  their  opinions  derived  from  peculiar  op- 
portimities  of  study  and  practical  experience, 
necessarily  have  peculiar  weight  with  the 
Jury.     In  tlw  case  9f  Overby  v.  Railway  CJo., 


87  W.  Ya.  626,  16  a  B.  813i  thli  court  held 
(point  6  of  syllabus)  that:  *nl  the  i^urts  in 
a  case  can  be  placed  before  a  Jury»  and  they 
are  of  such  a  nature  that  Jurors  generally 
are  Just  as  competent  to  form  opinions  in 
reference  to  them,  and  draw  tnferencea  from 
them,  as  witnesses,  then  the  opinion  of  ex- 
perts cannot  be  received  in  evidence  as  to 
such  facts."  Also,  in  point  6  of  syllabus 
in  same  case,  that  "the  opinion  of  a  witoefls 
who  neither  knows  nor  can  know  more  about 
the  subject-matter  than  the  Jury,  and  who 
must  draw  his  deductions  from  facts  already 
in  the  possession  of  the  Jury,  is  not  admissi- 
ble." Rog.  Exp.  Test  p.  12,  I  8,  speaking 
as  to  the  admissibility  of  expert  testimony, 
says:  "Whenever  the  subject-matter  of  lUr 
quiry  is  of  such  a  character  that  it  may  be 
presumed  to  lie  within  the  common  expe- 
rience of  all  men  of  common  education  mov- 
ing in  ordinary  walks  of  life,  the  rule  is  that 
the  opinions  of  experts  are  inadmissible,  as 
the  Jury  is  supposed  in  all  such  matters  to 
be  entirely  competent  to  draw  the  necessary 
inferences  from  the  facts  testified  to  by  the 
witnesses.  The  testimony  of  experts  is  inad-* 
misslble  upon  a  matter  concerning  whicli,  with 
the  same  knowledge  of  the  facts,  the  opinion 
of  any  one  else  would  have  as  much  weight." 
"It  is  only  admissible  when  the  facts  to  be 
determined  are  obscure,  and  can  only  be  made 
clear  by  and  tlirough  the  opinions  of  persons 
skilled  in  relation  to  the  subject-matter  of 
inquiry."  In  the  case  of  Bowen  v.  City  of 
Huntington,  35  W.  Ya.  682,  14  S.  E.  217 
(point  4  of  syllabus),  this  court  held  that 
"where  the  conclusions  called  for  by  a  hypo- 
thetical question  from  a  medical  man,  who  is 
being  examined  as  an  expert  depends  upon 
facts,  the  evidential  weight  of  which  can  only 
be  determined  by  those  familiar  with  that 
specialty,  then  those  conclusions  may  be  given 
bjr  an  expert  in  such  specialty."  We  also 
find  the  law  thus  stated  under  the  head  of 
"Expert  Witnesses"  in  8  Bnc.  PL  &  Prac. 
p.  756:  "An  expert  cannot  be  asked  to  give 
his  opinion  upon  doubtful  facts  in  the  case  on 
trial,  which  remain  to  be  found  by  the  Jury, 
but  a  similar  case  may  be  hypothetically  put 
to  him,  based  upon  the  evidence  in  such  case." 
And  the  same  book,  on  page  744,  says:  "The 
principal  object  in  view  in  the  examination 
of  expert  witnesses  being  to  elicit  from  them 
opinions  or  conclusions  drawn  from  the  facts, 
rather  than  the  facts  themselves."  This  spe- 
cies of  testimony  forms  in  this  respect  a  not- 
able exception  to  well-established  rules  of 
evidence.  The  rules  governing  the  introduc- 
tion of  this  species  of  testimony  should  not 
therefore,  be  relaxed,  but  should  be  strictly 
enforced  with  the  greatest  caution  and  dis- 
crimination. Dr.  Hartlgan,  a  witness  who  did 
not  assist  In  the  autopsy,  was  asked  the  fol- 
lowing question:  'Trom  the  report  of  this 
autopsy,  does  it  not  appear  that  there  was 
simple  engorgement  of  the  vessels  in  that 
thyroid,  and  nothing  in  that  autopsy  to  s^ 
that  there  was  any  extravasation  or  n)' 
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of  the  blood  Tessels,**  and  answered:  "Tea, 
sir.  The  ezaminatlon  of  the  deeper  structures 
^f  the  neck  shows  an  engorged  condition 
of  the  thyroid  region."  This  question  and 
answer  we  do  not  regard  as  proper  under 
the  rules  governing  the  admission  of  exp&Pt 
testimony.  In  the  case  of  Indemnity  Ck>.  v. 
Dorgan,  7  C.  C.  A.  581,  58  Fed.  9^,  the  law  to 
thus  stated,— as  we  thinly,  correctly:  **A  phy- 
sician cannot  be  aslced  whether  or  not,  in  his 
Judgment,  from  testhnony  that  he  has  heard, 
an  autopsy  was  such  as  to  enable  a  physician 
to  state  the  cause  of  death  with  any  degree 
of  certainty,  but  the  question  should  recite 
the  scope  and  character  of  the  autopsy."  Taf  t, 
J.,  in  delivering  the  opinion  of  the  court, 
Bays:  'This  question  was  clearly  incom- 
petent, because  It  asked  the  witness,  who 
was  a  physician,  to  make  his  own  inference 
as  to  what  the  evidence  of  the  other  witnesses 
tended  to  show,  and  then,  upon  such  infer- 
ence, to  give  his  opinion.  To  properly  elicit 
his  opinion  as  to  the  character  of  the  autopsy, 
and  its  usefulness  in  showing  the  cause  of  the 
death,  counsel  should  have  stated  the  scope 
'  and  character  of  the  autopsy  as  he  understood 
it,  so  that  the  Jury,  in  weighing  the  answer 
of  the  witness,  could  know  exactly  upon  what 
facts  it  was  based." 

It  was  not  alone,  however.  In  the  admission 
of  expert  testimony  in  tiiis  case  that  the  pris- 
oner was  prejudiced  by  the  ruling  of  the 
court,  and  had  a  right  to  complain.  When 
we  refer  to  the  testimony  of  Stephen  G.  Hess, 
who  was  examined  as  a  nonexpert  witness, 
we  find  that,  after  stating  that  he  had  seen 
the  marks  on  the  neck  of  deceased,  he  was 
asked,  "What  did  these  marks  resemble?" 
and  was  allowed  to  state,  notwithstaiMlIng 
the  objection  of  the  prisoner,  that  "they 
looked  to  me  as  though  some  one  had  Just 
grabbed  hold  that  had  a  considerable  grip." 
He  was  also  asked  to  state  whether  or  not 
he  saw  any  other  marks  on  her  body,  and 
answered,  "Yes,  sir;  some  other  marks  or 
bruises  on  the  arm."  He  was  then  asked  to 
describe  those  on  the  arm,  and  replied,  "They 
were  on  the  left  arm,  as  well  as  I  recollect." 
He  was  again  asked,  "Describe  them,  if  you 
please,"  and  answered,  "A  kind  of  a  bruise 
on  the  arm,  as  though  some  one  had  held 
it  with  a  severe  grip,"  which  answer  was 
excepted  to.  Now,  this  witness,  instead  of 
describing  the  wounds  and  bruises  he  saw 
upon  the  body  of  the  deceased,  proceeds  to 
give  his  conclusions,  and  produces  the  same 
impression  upon  the  Jury  as  If  he  had  stated 
that,  in  his  opinion,  David  Musgrave  gripped 
the  arm  of  his  wife  with  one  hand,  while  he 
choked  her  with  the  other.  His  answer  was 
not  responsive  to  the  question;  but,  when 
asked  "What  did  these  marks  resemble?"  pro- 
ceeded to  give  his  opinion  and  conclusion  as 
to  the  manner  in  which  the  wounds  and 
bruises  were  inflicted,  which  was  not  allow- 
able accordbig  to  the  rules  governing  such 
evidence.  It  is  true  that  in  the  case  of  State 
V.  Welch,  reported  in  86  W.  Va.  600,  15  S.  E. 


410,  the  witness  Gibson  described  a  depres- 
flion  in  the  bed  and  a  dot  of  gore  in  it,  and 
was  allowed  to  express  the  opinion  that  there 
had  been  a  pool  of  blood  there,  and  this  court 
held  that  it  was  not  error;  but  the  witness 
hi  that  case  drew  no  inference  and  expressed 
no  opinion  as  to  how  or  in  what  manner  the 
blood  stain  was  caused.  He  was  not  allowed 
to  say,  as  in  this  case,  that  it  looked  as 
though  some  one  had  beaten  the  head  of  the 
deceased  with  a  brick,— the  theory  in  that 
case  of  the  state  being  that  the  deceased  was 
killed  by  beating  her  on  the  head  with  a 
large  piece  of  fire  brick,  while  she  was  lying 
bi  bed.  The  general  rule  is  stated  In  7  Am. 
&  Eng.  Enc  Law,  p.  402,  as  follows:  TThe 
general  rule  Is  that  witnesses  must  testify  to 
facts,  and  not  to  opinions.  I%ey  must  only 
state  facts,  not  draw  conclusions  or  inferen- 
ces. To  do  so  is  to  usurp  the  province  of  the 
court  or  Jury."  To  this  general  mle,  as  a 
matter  of  course,  there  are  exceptions,  but 
the  answers  elicited  from  the  witness  Hess 
in  this  case,  and  which  were  allowed  to  go 
to  the  Jury,  are  not  embraced  within  any  of 
the  exceptions.  Another  witness,— Columbus 
Michael,  a  nonexpert,— after  stating  that  he 
saw  some  scars  on  the  ne(^  some  ten  or  a 
dozen,  was  asked  to  describe  them,  and  an- 
swered, "I  did  not  examine  them  pretty 
dose."  He  was  then  asked,  "What  did  they 
resemble,  if  anything?'  and  answered,  "Hiey 
Just  resembled  as  if  some  man  had  taken 
another  one  by  the  throat,"  which  question  and 
answer  were  objected  to,  and  the  objection 
overruled.  In  the  case  of  Taylor  v.  Railroad 
Go.,  10  S.  E.  20,  this  court  held  that  opinions 
merely  of  a  witness  are  not  generally  admis- 
sible evidence;  and  it  also  held  that,  where 
illegal  evidence  Is  admitted  against  the  ob- 
jection of  a  party.  It  will  be  presumed  that  it 
prejudiced  such  party,  and,  if  it  may  have 
prejudiced  him,  though  it  be  doubtful  wheth- 
er it  did  or  not,  it  will  be  cause  for  the  re- 
versal of  the  Judgment;  *but,  if  it  dearly  ap- 
pear that  it  could  not  have  changed  the  re- 
sult if  it  had  been  excluded,  it  will  not  be 
cause  of  reversing  the  Judgment  And  the 
same  is  held  in  the  case  of  Hall  t.  Lyons,  29 
W.  Va.  410,  1  S.  E.  582.  Bishop,  in  his  valu- 
able work  on  Criminal  Procedure  (volume  1, 
§  1177),  under  the  head  of  "Opinion  of  Wit- 
nesses," says:  "We  have  seen  that  what  a 
witness  describes  as  personally  observed  Is, 
in  philosophical  truth,  merely  his  inferoice 
from  sensations  felt;  and  there  Is  no  evi- 
dence which  is  not,  to  this  extent,  presump- 
tive. In  other  words,  all  testim<Miy  is  to 
opinions.  But  the  witness  alone  Is  compe- 
tent to  form  an  opinion  as  to  the  causes  of 
his  sensations  of  this  dass.  As  to  them,  he 
is  an  expert,  and  the  only  expert  In  existence. 
So,  when  he  speaks  of  his  opinions  In  this 
class  of  facts,  he  and  his  hearers  alike  term 
his  (pinions  "facts."  But  an  opinion  which  the 
Jurors  are  in  a.  situation  to  draw  as  wdl  as 
he  will  be  drawn  by  them,  and,  though  he 
should  also  have  formed  his  opinion,  he  wiB 
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not  be  peimltted  to  state  what  It  Is."  Again, 
in  7  Am.  &  Eng.  Enc.  Law,  p.  493,  It  Is  said: 
"Opinions  are  never  received  If  all  the  facts 
can  be  ascertained  and  made  hitelligible  to 
the  Jury,  or  If  It  Is  such  as  men  In  general 
are  capable  of  comprehending  and  under- 
standing." Also,  in  The  Nerelde,  9  Granch, 
^88,  It  is  held  that  "a  witness  ought  never  to 
swear  to  Inferences,  without  stating  the  train 
of  reasoning  by  which  his  mind  has  been  con- 
ducted to  them."  In  the  case  at  bar  there 
could  have  been  no  difficulty  In  the  way  of 
•either  of  these  nonexpert  witnesses  descril)- 
Ing  to  the  Jury  the  size,  number,  and  ap- 
pearance of  the  scratches  on  the  neck  of  the 
deceased,  and  giving  their  locality;  but,  with- 
out attempting  to  do  this,  the  court  permitted 
them  to  volunteer  their  opinions  as  to  the 
manner  In  which  the  scars  were  Inflicted, 
and  stated  that  "they  resembled  as  if  some 
man  had  taken  another  one  by  the  throat.** 
This  was  the  way  in  which  Columbus  Mi- 
chael expressed  his  opinion,  while  Stephen  G. 
Hess,  another  nonexpert  witness,  expressed 
the  opinion  that  "they  looked  to  him  as 
though  some  one  had  Just  grabbed  hold  that 
had  a  considerable  grip."  These  opinions, 
thus  expressed,  are  contrary  to  the  rules  of 
evidence  governing  the  admission  of  testimo- 
ny of  that  character,  and,  as  we  have  seen, 
they  must  be  presumed  to  have  been  preju- 
dicial to  the  prisoner.  The  prisoner  was  on 
trial,  charged  with  one  of  the  gi*avcst  offens- 
es known  to  the  law.  The  theory  of  the 
-state  was  that  he  had  taken  the  life  of  his 
wife  by  choking  her  to  death,  and  then 
throwing  her  body  into  the  creek,  to  create 
the  impression  that  she  came  to  her  death  by 
drowning;  and  to  allow  a  nonexpert  wit- 
ness to  stand  before  the  Jury,  and  state,  be- 
cause he  had  seen  some  scars  on  her  neck, 
his  opinion  that  they  were  caused  by  some 
one  grabbing  hold  that  had  a  considerable 
grip,  or  that  they  looked  as  if  some  man  had 
taken  another  by  the  throat,  would,  in  my 
-opinion,  be  subversive  of  long  and  well  estab- 
lished rules  of  evidence  in  cases  of  this  char- 
acter. 

It  is  claimed  that  the  court  erred  in  not 
taking  the  Jury  to  view  the  locality  where 
the  deceased  was  found.  This  matter,  as  I 
understand  It,  Is  addressed  to  the  discretion 
of  the  court  (see  Gunn  v.  Hailroad  CJo.,  36 
W.  Va,  165,  14  S.  E.  465),  and  this  court 
would  not  review  that  discretion  unless  it 
was  made  to  appear  that  the  prisoner  was 
prejudiced  by  such  refusal;  but,  for  the  rea- 
sons above  stated,  this  cause  must  be  re- 
versed, the  verdict  and  Judgment  set  aside, 
and  a  new  trial  awarded. 

BRANNON,  J.  (dissenting).  David  Mus- 
jrrave  was  convicted  In  the  circuit  court  of 
Monongalia  county,  in  June,  1895,  of  the 
murder  In  the  first  degree  of  Emellne  Mus- 
grave,  his  wife,  and  sentenced  to  confine- 
ment In  the  penitentiary  for  life,  and  has 
•^brought  the  case  to  this  court  by  writ  of 


error.  Some  points  made  in  the  assign- 
ments of  error  were  not  relied  upon  in  this 
court  Ck>unsel  for  the  plaintiff  in  error  say 
that  the  court  erred  in  giving  for  the  state 
certain  Instructions. 

Instruction  3:  "The  court  Instructs  the 
Jury  that  circumstantial  evidence  is  legal 
evidence,  and  in  most  criminal  cases  It  be- 
comes necessary  to  resort  to  circumstantial 
evidence.  Criminal  acts  are  usually  per- 
formed in  secrecy.  Evidence  should  not  be 
discredited  because  it  is  circumstantial.  It 
Is  often  more  reliable  than  the  direct  testi- 
mony of  eyewitnesses  when  it  points  irre- 
sistibly and  conclusively  to  the  commission 
by  the  accused  of  the  crime.  A  verdict  of 
guilty  in  such  cases  may  rest  upon  a  surer 
basis  than  when  rendered  upon  the  testi- 
mony of  eyewitnesses  whose  memory  must 
be  relied  upon,  and  whose  passions  and  prej- 
udices may  have  Influenced  them."  (Fore- 
going instruction,  verbatim,  given  by  court 
in  State  v.  Hayward,  65  N.  W.  63.) 

Instruction  No.  6:  "The  court  instructs 
the  Jury  that  you  are  the  Judges  of  the 
weight  and  credibility  of  the  witnesses  who 
have  testlfled  in  this  case,  and  that  you 
have  a  right  to  give  such  weight  and  credit 
to  the  testimony  of  a  witness  as,  In  your 
Judgment,  from  all  the  circumstances.  It  is 
entitled  to.  And  if  you  are  of  the  opinion 
that  any  witness  has  willfully  end  corruptly 
testified  to  what  is  false,  you  are  at  liberty 
to  reject  all  of  his  testimony  that  is  not 
corroborated  by  other  evidence." 

It  is  said  these  instructions  both  Intimate 
to  the  Jury  the  opinion  of  the  court  upon 
the  weight  of  the  evidence,  and  thus  invade 
the  province  of  the  Jury  as  the  sole  Judges 
of  the  weight  and  efl^ect  of  the  evidence, 
and  violate  the  rules  laid  down  In  State  v. 
Hurst,  11  W.  Va.  54,  and  State  v.  Betsall, 
Id.  703,  and  other  cases  of  like  import 
While  not  Intending  to  intimate  a  disposi- 
tion to  cross  the  barrier  defending  the  prov- 
ince of  the  Jury  from  Intrusion  by  the  court 
yet  when  we  look  at  the  practice  in  almost 
all  the  states  of  this  Union  and  in  England 
enjoining  charges  by  the  Judge  to  the  end 
that  Juries  may  be  kept  from  error  by  a  re- 
view of  the  evidence  by  the  court,  I  ven- 
ture to  say  that  the  courts  of  Virginia  and 
this  state  have  gone  very  far  with  this  doc- 
trine, if  not  too  far,  and  we  ought  not  by 
hypercritical  construction  of  Instructions,  to 
carry  it  so  far  as  to  overthrow  verdicts  fair- 
ly rendered  upon  fair  trial.  We  must  at- 
tribute to  Juries  some  Intelligence.  We 
must  not  strain  every  word  dropping  from 
a  Judge  Inadvertently  when  ruling  upon  the 
admissibility  of  evidence  or  other  passages 
in  the  trial,  or  strain  instructions,  as  sub- 
verting the  freedom  or  misleading  the  com- 
mon sense  of  Juries.  Rather  should  we  say 
they  likely  did  not  do  so.  unless  plainly  cal- 
culated to  do  so.  Instruction  3  simply 
states  the  principles  by  which  clrcumsts 
tial  evidence  Is  to  be  treated  by  courts  i 
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Jaries,  fonnd  In  all  books  and  declaiona  up- 
on tlie  subject  Those  principles  are  de- 
signed to  guide  courts  and  Juries  in  apply- 
ing circumstantial  evidence  In  trials.  Is  It 
possible  that  an  Instruction  like  No.  3,  lay- 
ing down  the  doctrine  of  the  law  of  evi- 
dence, can  be  said  to  Impinge  upon  the  do- 
main of  the  Jury?  For  what  purpose  do 
our  books  on  the  science  of  evidence  treat 
of  the  philosophy  of  evidence,  if  not  to  fur- 
nish human  tribunals  lights  by  which  to 
apply  that  evidence,  to  keep  them  from  er- 
ror? These  rules  are  intended  as  much  for 
the  Jury  as  for  the  court  Yet  you  go 
through  a  long  trial  depending  on  circum- 
stantial evidence,  and,  according  to  this 
theory,  they  are  to  be  hidden  from  the  Jury, 
unless  a  lawyer  reads  them,  and  the  court 
must  not  mention  them  to  the  Jury;  and 
when  the  jury,  for  want  of  their  aid,  finds 
a  verdict  not  conforming  to  them,  these 
rules  are  then  presented  as  cause  for  setting 
it  aside.  A  verdict  was  set  aside  in  Flana- 
gan's Case,  26  W.  Ya.  116,  because  the  Jury 
did  not  conform  to  these  i>rinciples.  Would 
It  have  been  error  for  the  court  to  have  laid 
down  by  instructions  those  rules  as  this 
court  laid  them  down,  and  thus  informed 
the  Jury  of  them?  Surely  not.  The  state 
could  not  have  complained;  neither  could 
the  defendant  Perry's  Case,  41  W.  Va.  641, 
24  S.  E.  634,  contains  principles  wan'antlng 
these  instructions.  That  holds  It  error  for 
a  court  to  refuse  to  tell  a  Jury  that  It  is 
their  duty  to  scrutinize  with  care  and  cau- 
tion the  uncorroborated  and  contradicted 
testimony  of  a  witness.  That  goes  further 
to  invade  the  Jury's  province  than  these  in- 
structions. It  may  Just  as  well  be  said  that 
it  tells  a  jury  to  disregard  an  uncorroborat- 
ed and  contradicted  witness  as  that  these 
instructions  pass  on  the  weight  of  circum- 
stantial evidence.  Judge  English's  opinion 
does  not  advert  to  that  recent  Case  of  Perry. 
It  is  far  more  inconsistent  with  Betsall's 
Case  and  Thompson's  Case,  21  W.  Va.  758, 
than  this  instruction.  Counsel  for  the  pris- 
oner invariably  call  the  Jury's  attention  Im- 
pressively and  urgently  to  the  cautionary 
rules  pertinent  to  circumstantial  evidence, 
and  in  this  case  asked  an  instruction  (No. 
5)  given  below;  and  It  would  be  one-sided 
to  say  that  the  prosecution  could  not  ask 
such  an  instruction  as  No.  3  to  avoid  any 
misapplication  of  such  rules.  This  Instruc- 
tion is  simply  general  in  statement,  as.  a 
general  rule,  and  does  not  refer  to  any  par- 
ticular evidence.  This  instruction  In  itself, 
by  the  words  "irresistibly  and  conclusively," 
certainly  does  not  tolerate  any  weakness  or 
uncertainty  of  evidence.  In  other  respects 
it  guards  the  defendant  But  if,  possibly, 
there  could  be  any  criticism  of  it  as  endan- 
gering the  prisoner,  other  Instructions,  par- 
ticularly Nos.  4  and  5  given  for  defendant 
would  be  its  antidote,  as  they  state  with 
emphasis  the  caution  to  be  observed  in  us- 
ing circumstantial  evidence. 


Instruction  No.  4:  *'Before  the  jury  can 
find  a  verdict  of  guilty  of  murder  in  this 
case,  it  must  not  only  be  proven  beyond  a 
reasonable  doubt  that  Bmeline  Musgrave  was 
actually  murdered  as  a  first  Indisputable  fact, 
but  it  must  also  be  proven  b^ond  any  rea- 
sonable doubt  that  it  was  the  prlsoaer,  David 
Musgrave,  and  could  by  no  reasouabie  hypoth- 
esis have  be&x  any  other  person,  who  commit- 
ted the  crime." 

Instruction  No.  5:  "As  guides  to  the  safe 
administration  of  Justice  in  crhninal  cases, 
where  the  guilt  of  the  accused  is  to  be  as- 
certained and  determined  upon  circumstan- 
tial evidence,  as  in  this  case,  the  court  in- 
structs the  Jury  that:  First  It  is  essen- 
tial that  all  the  circumstances  from  which 
the  conclusion  is  to  be  drawn  shall  be  es- 
tablished by  full  proof,  and  the  state  is 
bound  to  prove  every  single  circumstance 
which  is  essential  to  the  conclusion  in  the 
same  manner  and  to  the  same  extent  as  If 
the  whole  issue  had  rested  upon  the  proof 
of  each  hidividual  and  essential  circum- 
stance. Second.  All  the  facts  and  circum- 
stances, when  established  by  full  proof,  must 
be  consistent  with  the  hypothesis  of  the  guilt 
of  the  accused.  Third.  It  is  essential  that 
the  circumstances  should  be  of  a  conclusive 
nature  and  tendency.  Evidence  is  always 
Indefinite  and  inconclusive  when  it  raises 
no  more  than  a  limited  probability  in  favor 
of  the  fact  as  compared  with  some  definite 
probability  against  it  whether  the  precise 
proposition  can  or  cannot  be  ascertained.  It 
is,  on  the  other  hand,  of  a  conclusive  nature 
and  tendency  when  the  probability  In  favor 
of  the  hypothesis  exceeds  all  limits  of  an 
arithmetical  or  moral  nature.  Such  evidence 
is  always  insufficient  where,  assuming  all 
to  be  proved  which  the  evidence  tends  to 
prove,  some  other  hypothesis  may  still  be 
true,  for  it  is  the  actual  exclusion  of  eveiy 
other  hypothesis  which  invests  mere  circum- 
stances with  the  force  of  truth.  Whenever, 
therefore,  the  evidence  leaves  it  indifferent 
which  of  several  hypotheses  is  true,  or  mere- 
ly establishes  some  finite  probability  in  favor 
of  one  hypothesis  rather  than  another,  such 
evidence  cannot  amount  to  proof,  however 
great  the  probability  may  be.  Fourth.  It  is 
essential  that  the  circumstances  should,  to 
a  moral  certainty,  actually  exclude  every 
hypothesis  but  the  one  proposed  to  be  proved 
by  the  state.  From  these  another  rule  re- 
sults in  criminal  cases.  It  is  this:  That 
the  coincidence  of  circumstances  tending  to 
indicate  guilt  however  strong  and  numerous 
they  may  be,  amounts  to  nothing  unless  the 
corpus  delicti— the  fact  that  the  crime  has 
been  actually  perpetrated— be  established  by 
full  proof,  for,  so  long  as  the  least  reason- 
able doubt  exists  as  to  the  act  there  can 
be  no  certainty  as  to  the  agent'* 

It  is  said  that  the  state's  instruction  No. 
6  is  particularly  objectionable,  because  it 
in  substance,  tells  the  Jury  that  the  evidence 
of  a  witness  who  has  sworn  falsely  is  of 
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no  weight  It  does  not  say  sa  It  does 
not  say  the  Jury  must  or  ought  to  reject 
snch  evidence;  by  no  means.  It  teDs  the 
Jury  It  has  the  discretion  and  power  to  dis- 
credit such  evidence,  If  its  Judgment  calls 
for  ft  What  else  does  it,  fairly  construed* 
mean?  Would  it  mislead  any  sensible  Jury? 
The  Jury  has  that  power.  There  is  a  rule 
in  the  philosophy  of  evidence  that  a  witness 
swearing  falsely  in  one  thing  affords  some 
ground  to  discredit  him  in  all  ("Falsus  in 
uno,  falsus  in  omnibus").  That  is  a  matter 
left  to  the  Jury  under  all  the  circumstances, 
and  this  instruction  goes  no  further  than 
this.  Far  different  was  instruction  No.  8 
condemned  In  Thompson's  Case,  as  it  com- 
manded the  Jury  to  disregard  all  evidence  of 
a  witness  swearing  falsely  as  to  anything. 

Instruction  9:  'The  Jury  are  Instructed 
that  circumstantial  evidence  must  always  be 
scanned  with  great  caution,  and  can  never 
Justify  a  verdict  of  guilty,  especially  of  mur- 
der in  the  first  degree,  unless  the  circum- 
stances proved  are  of  such  a  character  and 
tendency  as  to  produce  upon  a  fair  and  un- 
prejudiced mind  a  moral  conviction  of  the 
guilt  of  the  accused  beyond  all  reasonable 
doubt  (but  the  Jury  must  further  remember 
that  crimes  are  sometimes  committed  with 
such  secrecy  that  to  require  the  production 
of  a  witness  who  saw  the  act  committed 
would  be  to  defeat  public  Justice,  to  deny  all 
protection  to  society,  to  let  the  greatest  of- 
fenders go  free,  and  the  most  heinous 
crimes  go  unpunished);  and  the  Jury  are 
further  instructed  that  in  cases  of  circum- 
stantial evidence,  where  all  circumstances 
of  time,  ^lace,  motive,  means,  opportunity,  and 
conduct  are  proved  beyond  a  reasonable  doubt, 
and  concur-  in  pointing  out  the  accused  as 
the  perpetrator  of  the  crime  beyond  a  reason- 
able doubt,  it  must  produce  a  moral,  if  not 
an  absolute,  certainty  of  his  guilt."  State 
V.  Baker,  83  W.  Va.  871,  372,  10  *S.  B.  638. 
This  Instruction  is  conceded  to  be  correct  in 
the  abstract.  The  principle  is  one  stated 
by  that  writer  upon  the  science  and  philos- 
ophy of  evidence  most  eminent  to  this  day 
of  all  writers  upon  the  law  of  evidence, 
Starkie;  and  upon  the  approval  of  the  Vir- 
ginia court  of  appeals  in  Dean's  Case,  82 
Grat  912,  it  was  stated  in  Baker's  Case,  88 
W.  Va.  819,  871,  10  S.  B.  639.  If  the  law 
of  evidence  is  stated  by  the  court  of  au- 
thority, and  is  pertinent  to  the  case  on 
trial.  It  cannot  be  error  to  use  It  It  is  said 
a  clause  in  it  intimated  the  opinion  of  the 
court  that  a  deep-dyed  villain  was  on  trial, 
and  thus  prejudiced  the  Jury  against  him. 
It  plainly  purports  to  state  a  general  proposi- 
tion, abstract,  and  not  hinting  at  the 
prisoner.  It  is  full  of  caution,  emphatic  in 
the  expression  of  caution. 

Certain  eyidence  was  admitted  which  is 
said  to  have  been  improper.  On  the  night 
of  December  18,  1894,  Emeline  Musgrave 
was  found  lying  dead,  face  downward,  in 
Big  Indian  creek.  In  very  shallow  water. 


An  inquest  was  held,  and  she  was  buried, 
and  a  few  days  later  the  body  was  exhumed, 
and  a  post  mortem  examination  held.  Th« 
theory  of  the  state  was  that  her  husband 
choked  her  to  death,  and  put  her  body  in  the 
creek,  to  create  the  impression  that  she 
drowned  herself;  or  choked  her  into  a  state 
of  Insensibility,  and,  believing  her  dead, 
took  her  body  to  the  creek,  and  threw  it 
In  the  water,  where  she  may  have  died  with- 
out recovering  consciousness,  or,  having 
partially  revived  from  contact  with  the  cold 
water,  may  have  died  from  drowning.  There 
were  a  number  of  marks  and  abrasions  upon 
both  Bides  of  her  neck,  and  the  state  sought 
to  show  that  these  marks  were  marks  made 
by  fingers  and  finger  nails  in  choking.  Vari- 
ous witnesses,  expert  and  nonexpert,  were 
asked  what,  in  their  opinion,  produced  these 
marks,  and  they  answered  that  they  had  the 
appearance  of  having  been  made  with  the 
fingers.  It  is  strenuously  urged  that  opinion 
evidence  Is  not  generally  admissible.  It  is 
dear  that  the  state  had  a  right  to  show  that 
such  marks  were  made  with  the  fingers. 
But  how?  The  defense  says  It  must  adduce 
evidence  descriptive  of  the  marks,  and  let 
the  Jury  Judge  how  they  were  made.  But 
it  would  be  difficult  to  exactly  describe  their 
form,  outline,  and  exact  appearance,  so  as  to 
portray  them  to  the  Jury  as  they  appeared 
to  the  eye;  so  as  to  let  the  Jury  see  them, 
.as  it  were.  Their  appearance  was  material. 
She  could  not  be  brought  back  from  the 
grave.  Decomposition  had  destroyed  the 
marks.  How  can  this  appearance  be  pre- 
sented to  the  Jury  as  naturally— as  truly— 
as  is  possible?  Only  by  evidence  of  the 
marks  as  they  appeared  to  those  who  saw 
them,  and  their  opinion  on  view  of  them. 
They  could  not  otherwise  be  reproduced. 
Necessfty  called  for  this  opinion  evidence. 
In  State  v.  Welch,  86  W.  Va.  690,  15  B.  H. 
419,  we  held  that  a  witness  might  give  his 
opinion  that  a  depression  in  a  bed  was,  from 
its  shape  and  appearance,  caused  by  the 
head  of  a  person,  the  witness  having  seen 
it;  giving  as  one  reason  that  the  bed  could 
not  now  be  produced  to  the  Jury.  So  here 
the  dead  body  cannot  be  laid  before  the  Jury 
that  they  may  look  upon  the  wounds,  in  or- 
der that  those  wotlnds  may,  from,  their  ap- 
pearance, tell  the  Jury  what  caused  them; 
and  we  can  only  do  the  next  best  thing,— 
that  Is,  have  witnesses  who  saw  them  to 
say  what,  in  their  opinion,  caused  them. 
Since  the  Welch  Qase  I  meet  with  the  case 
of  Com.  V.  Sturtivant  117  Mass.  122,  19  Am. 
Rep.  401,  in  which  the  question  is  fully  con- 
sidered, as  also  in  the  note  to  that  case, 
and  it  is  held  that  ''common  observers,  hav- 
ing special  opportunity  for  observation,  may 
testify  to  their  opinions  as  conclusions  of 
fact,  though  they  are  not  experts.  If  the  sub- 
ject-matter to  which  the  testimony  relates 
cannot  be  reproduced  or  described  to  the 
Jury  precisely  as  it  appeared  to  the  witness 
at  the  time,  and  the  facts  ui>on  which  the 
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witnesB  Is  called  to  express  his  opinion  are 
such  as  men  In  general  are  capable  of  com- 
prehending and  understanding/*  This  is  a 
▼ery  accurate  statement,  and  supports  the 
Welch  Case.  A  witness  was  there  allowed 
to  say  in  what  direction,  in  his  opinion,  the 
blood  forming  a  blood  mark  had  come.  It 
was  permitted  to  say  whether,  in  his  opinion, 
shoes  taken  from  the  defendant's  house, 
claimed  to  fit  his  track,  had  been  recently 
washed.  I  find  it  stated  in  Rog.  Exp.  Test. 
§§  3,  4,  that  a  witness  may  state  his  opinion 
"when  the  primary  facts  on  which  It  is 
founded  are  of  such  a  nature  that  they  can- 
not be  adequately  reproduced  or  described 
to  the  Jury,  so  as  to  enable  another  than  the 
actual  observer  to  form  an  intelligent  con- 
clusion from  them."  Necessity  calls  for 
this. '  1  Whart  Ev.  §  611,  lays  down  the  rule 
that  opinion  eyidence  is  admissible  as  fol- 
lows: "A  fortiori,  whenever  a  condition  of 
things  is  such  that  it  cannot  be  reproduced 
and  made  palpable  in  the  concrete  to  the 
Jury,  or  when  language  is  not  adequate  to 
such  realization,  a  witness  may  describe  it 
by  its  efCect  on  his  mind,  even  though  such 
effect  be  opinion."  Now,  you  cannot  pre- 
cisely describe  in  words  the  shape,  color,  and 
general  appearance  of  finger  marks  on  the 
neck  of  a  dead  person.  The  description 
would  not  be  plain  and  palpable  to  the  jury. 
Much  less  can  you  describe  wounds  made  by 
finger  nails.  What  a  more  common  matter 
of  every-day  observation  than  the  human 
foot?  You  allow  witnesses  to  give  their 
opinions  that  Impressions  in  snow  or  mud 
are  those  of  the  foot,  and  of  a  particular 
person.  State  v.  Millmeier  <Iowa;  1897)  72 
N.  W.  275,— allowing  witness  to  say  tracks 
looked  like  prisoner's  foot  How  certain  is 
the  hunter  that  a  track  is  that  of  a  bear? 
He  is  permitted  to  express  his  opinion  of  it. 
What  a  more  common  matter  of  every-day 
observation  than  the  human  hand?  If  lis 
imprint  were  in  snow  or  mud  now  lost, 
would  you  not  allow  an  opinion  of  one  who 
saw  it  that  it  was  made  by  the  hand?  Why 
reject  the  opinion  of  a  witness  that  the  im- 
pression of  a  bloody  hand  on  wall  or  floor 
belonged  to  a  hand?  You  would  admit  all 
this  evidence.  Why  reject  it  when  the  im- 
pression \fi  on  the  neck?-  We  admitted  evi- 
dence that  spots  looked  like  blood  marks  in 
Baker's  and  Welch's  Gases.  The  Massar 
chusetts  court,  in  Com.  ▼.  Dorsey,  108  Mass. 
418,  allowed  a  witness  to  say  that  hair  on  a 
club  appeared  to  the  naked  eye  human,  and 
to  resemble  that  of  deceased. 

But  it  is  urged  that,  if  this  opinion  evi- 
dence is  admissible,  it  is  only  so  when  the 
witness  has  stated  the  character  and  de- 
scription of  the  wounds,  and  then  may  ex- 
press his  opinion  as  to  how  they  were  made. 
The  general  rule  is  that  the  witness  is  to 
relate  the  facts  as  fully  as  he  can,  and  add 
his  conclusion  from  all  he  saw.  Taylor  v. 
Railroad  Co.,  33  W.  Va.  89,  54,  10  S.  E.  29. 
It  is  said  in  a  brief  that  out  of  18  witnesses 


11  were  allowed  to  give  their  opinions  with- 
out any  description  whatever  of  the  marks 
on  the  neck  and  throat  of  deceased*  am  to 
number,  position,  size,  or  any  other  descrip- 
tion. An  examination  of  the  evidence  of 
these  witnesses  has  shown  me  that  they 
give  description  by  number,  location,  color, 
size,  length,  whether  abraded  or  not,  direc- 
tion of  mark,  general  appearance,  with  rea- 
sonable fullness,— as  much  fullness  as  non- 
expert witnesses  would  be  expected  to  do, 
quite  fully,  indeed.  The  witnesses  would 
describe  them  before  the  Jury  by  illustration 
with  their  hands  on  their  neclLS  or  throats. 
This  being  so,  there  was  a  sufficient  founda- 
tion laid  for  the  opinion  evidence.  Its 
weight  was  for  the  jury.  "If  any  material 
facts  at  all  are  stated  by  the  witness  war- 
ranting the  inference  that  he  has  sufficient 
knowledge  to  form  an  opinion,  it  is  the  dat;y 
of  the  court  to  permit  it  to  go  to  the  jui^ 
for  whatever  it  may  be  worth,"  said  the 
court  in  Goodwin  v.  State,  96  Ind.  558;  and 
Rog.  Exp.  Test  p.  9,  says  that:  "While  the 
general  rule  is  that  the  witness  must  state 
the  basis,  in  some  cases  it  is  impossible,  in 
the  nature  of  things,  to  describe  the  facts, 
and  the  opinion  of  the  witness  wiU  not  be 
excluded  in  such  case  because  of  his  inabil- 
ity to  give  a  description  of  the  facts."  In 
Jones  V.  Fuller,  19  S.  a  66,  it  is  held  that 
while  it  is  necessary  that  the  witness  should 
first  state  the  facts  on  which  he  bases  his 
opinion,  where  the  facts  are  such  as  are 
capable  of  being  reproduced  in  language, 
it  is  not  necessary  to  do  so  where  the  facts 
are  not  capable  of  reproduction  in  such  way 
as  to  bring  before  the  minds  of  the  Jury  the 
condition  of  things  upon  which  the  witness 
bases  his  opinion.  The  same  principle  in 
Sydleman  v.  Beckwith,  43  Conn.  9.  The 
evidence  tended  to  show  19  wounds  or  marks 
on  the  throat  and  neck  of  the  deceased,  to 
say  nothing  of  wounds  and  bruises  on  the 
arms,  one  below  the  eye,  one  above,  one  on 
the  hand.  How  difficult  to  describe  those 
throat  marks  so  accurately— their  exact 
look— as  to  give  the  jury  the  same  impres- 
sion of  them  as  they  made  on  the  witnesses 
who  saw  them. 

Prisoner's  counsel  insist  that  the  court 
erred  in  not  granting  a  motion  to  take  the 
jury  to  the  creek  where  the  body  was  found, 
for  a  view.  Counsel  thus,  in  substance, 
state  the  reason  for  the  view:  The  theory 
of  the  state  was  that  the  deceased  was 
choked,  and  from  the  choking  died,  or  was 
rendered  insensible,  and  was  carried  and 
put  in  the  creek  where  she  was  found,  ei- 
ther after  she  was  dead,  or  after  she  was 
insensible;  and,  if  not  dead  when  put  in, 
that  she  drowned.  The  state  insisted  that 
there  was  no  froth  coming  from  the  mouth, 
and  the  water  was  still,  and  this  indicat- 
ed that  she  was  not  drowned;  and  the 
marks  on  throat  and  neck  indicated  that 
she  had  been  choked  to  death  before  being 
put  in  the  water*    The  theory  of  the  de 
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fense  was  that  she  had  a  suicidal  mania; 
had  before  tried  to  hang  herself;  and  bad 
left  her  husband's  side  after  they  had  re- 
tired, and  he,  supposing  she  had  gone  out 
at  a  call  of  nature,  was  not  alarmed,  but, 
not  returning,  became  uneasy,  and  on  search 
she  was  found  In  the  water;  that  she  had 
thrown  herself  Into  the  creek;  and  there 
was  a  tree  on  its  bank,  with  jagged  branch- 
es near  the  ground,  which,  as  she  went  In, 
she  struck,  and  thus  produced  the  marks  on 
the  neck  and  throat;  or  that  In  the  convul- 
sion of  drowning  she  clutched  her  neck  and 
throat  with  her  hands,  and  thus  produced 
the  marks;  and  the  water  where  she  was 
was  running  water,  which  would  account 
for  the  fact  that  no  froth  came  from  her 
mouth.  The  state  Introduced  witnesses  tes- 
tifying there  was  no  tree  as  claimed  by  the 
prisoner,  and  the  locatioh  of  the  place  not 
as  claimed  by  him.  The  defendant  Intro- 
duced evidence  of  the  tree's  being  there, 
and  of  its  jagged  branches,  and  of  the  run- 
ning water.  He  Introduced  photographs  of 
the  place,  but  claimed  they  were  lmt)erfect 
representations  of  the  place.  Views  are 
very  inconvenient,  and  productive  of  delay. 
Only  where  the  nature  of  the  case  i)eculiar- 
ly  requires  it,— where  by  evidence  the  place 
and  surroundings  cannot  be  shown,  and 
they  are  indispensable  to  a  correct  under- 
standing and  just  decision,— should  they  be 
enforced;  certainly  not  otherwise  on  ap- 
peal to  this  court  In  Gunn  v.  Railroad  Co., 
36  W.  Va.  165,  14  S.  B.  465,  it  is  held  that  a 
demand  for  a  view  is  peculiarly  within  the 
discretion  of  the  trial  court,  and,  before  its 
ruling  thereon  will  be  disturbed,  it  must  be 
made  clearly  manifest  that  it  was  necessary 
to  a  just  decision,  was  practicable,  and  its 
refusal  probably  to  the  injury  of  the  party. 
We  cannot  see  such  necessity  in  this  case. 
Mere  conflict  of  evidence  as  to  things  of 
a  nature  readily  provable  furnished  no 
ground.  Places  and  grounds  are  the  scenes 
of  transactions  Involved  in  every  suit,  and 
application  of  this  statute  here  would  equal- 
ly call  for  a  view  In  almost  every  case.  . 

The  admission  of  certain  expert  evidence 
is  complained  of  as  error.  Dr.  Brown  was 
asked,  "From  your  examination  of  the  de- 
ceased, what,  in  your  opinion,  caused  her 
death?"  and  answered,  ''I  think  she  was 
asphyxiated."  He  was  requested  to  "state 
whether  or  not  that  death  resulted  from 
natural  or  violent  causes,"  and  answered, 
"Violence."  It  is  argued  that  he  was  asked 
these  questions  without  having  had  any 
hypothetical  question  propounded  to  him 
to  enable  the  jury  to  know  on  what  he 
based  his  opinion.  Is  it  meant  that  the 
questions  should  have  been  put  In  hypothet- 
ical form?  If  so,  the  proposition  is  untena- 
ble, as  this  physician  personally  examined 
the  corpse  at  the  creek  when  found,  and  at 
the  subsequent  formal  autopsy,  and  from 
facts  testified  by  himself  was,  as  an  expert, 
authorized  to  give  a  proper  opinion.    A  hy- 


pothetical question  to  an  expert  la  only  nec- 
essary where  he  does  not  base  his  opinion 
on  facts  testified  to  by  himself,  but  on  facts 
testified  to  by  others.  McMechen  t.  Mc- 
Mechen,  17  W.  Va.  683,  694;  Bog.  Exp. 
Test  75.  Judge  English  seems  to  overlook 
this  distinction.  The  questions  themselves 
are.  In  their  nature,  proper,  as  it  is  well  set- 
tled that  a  physician  or  surgeon  may  give 
his  opinion  on  facts  testified  to  by  himself 
or  others  as  to  wounds  proven  to  have  been 
Inflicted  on  a  deceased  person,  whether  such 
wounds  would  be  cause  adequate  to  produce 
death,  or  were  the  actual  cause  of  death. 
Livingston's  Case,  14  Grat  692;  Rog.  Exp. 
Test  §  49,  p.  119;  1  Greenl.  Ev.  i  440.  "It 
Is  settled  that  medical  experts  may  state 
opinions  as  to  the  means  by  which  a  woimd 
was  inflicted."     Rog.  Exp.  Test  I  53,  p.  127. 

The  following  question  is  said  to  be  im- 
proper, put  to  said  physician:  "What  con- 
ditions or  indications  did  you  flnd  on  your 
examination  at  the  creek,  on  the  night  you 
first  saw  her,  or  upon  your  examination  at 
the  autopsy,  inconsistent  with  the  theory 
that  the  deceased  came  to  her  death  by 
drowning,  if  anything?"  Now,  the  state 
had  the  right  to  prove  that  the  deceased 
died  from  violence,  not  by  drowning.  If 
she  was  choked  to  death,  her  body  would 
present  appearances  indicative  of  that  cause 
of  death;  if  she  drowned  herself,  It  would 
present  appearances  indicative  of  that  cause 
of  death.  The  state  had  the  right  to  show 
the  presence  of  conditions  or  Indications 
upon  the  body  pointing  to  death  by  vio- 
lence, and  Inconsistent  with  the  theory  of 
drowning;  to  prove  signs  on  the  body  not 
found  in  cases  of  death  by  drowning.  Coun- 
sel say  the  state  could  put  an  hypothesis, 
and  then  ask  the  opinion  of  the  physician 
whether  the  deceased  came  to  death  by 
drowning.  If  entitled  to  give  evidence  to 
prove  that  she  did  not  come  to  death  by 
drowning,  as  it  did,  why  could  it  not  forti- 
fy this  theory  by  showing  reasons  for  the 
conclusion  by  showing  the  presence  of  ap- 
pearances negativing  the  theory  of  drown- 
ing? The  question  simply  called  for  those 
appearances.  You  would  not  deny  the 
state's  right  to  show  signs  of  death  by  vio- 
lence. Why  shall  it  not  repel  the  theory  of 
drowning  by  showing  signs  denying  it?  The 
defense  would  be  allowed  to  shovr  signs  of 
death  by  drowning,  and  why  not  the  state 
be  allowed  to  show  those  tending  to  repel  It? 

The  following  question  Is  objected  to:  "I 
will  have  you  to  state  whether  or  not  the 
condition  of  the  thyroid  region,  externally 
and  internally  also,  would  be  inconsistent 
with  the  theory  of  drowning?"  What  has 
been  just  said  as  to  the  next  preceding  ques- 
tion will  also  apply  here.  The  witness  had 
made  examination  of  the  thyroid  region, 
had  stated  it  in  evidence,  and  surely  he 
could  have  been  asked  If  it  Indicated  v5 
lence;  and  why  not  be  asked  if  it  Indlcp 
a  condition  telling  of  something  else  ' 


28  SOUTHEASTBRN  REPORTBB. 


CW.  Va. 


drowning?  "It  Is  a  rule  of  evidence  tbat 
either  party  may  aak  an  expert  as  to  the 
reasons  on  which  his  opinion  Is  based." 
Rog.  Exp.  Test  I  37.  These  questions  only 
amount  to  this. 

Objection  Is  also  made  to  the  following 
question:  "If  all  the  external  marks  of  vio- 
lence found  by  your  examination,  and  set 
forth  in  your  autopsy  as  heretofore  describ- 
ed, producing  Internal  conditions  resulting 
therefrom,  had  been  received  by  a  person  at 
or  near  the  same  time,  or  in  quick  succes- 
sion, what  effect  would  they  have  upon  the 
person  as  to  syncope,  and  vitality  or  con- 
sciousness, in  your  opinion,  except  the  one 
you  have  described  at  the  Insertion  of  the 
deltoid  muscle?"  Dr.  Brown  has  said  he 
found  on  the  left  frontal  region  a  wound  an 
Inch  long,  two  or  three  scratches  on  the 
right  side  of  the  nose,  and  a  dozen  on  either 
Bide  of  the  neck,  one  on  the  left  arm,  near 
the  Insertion  of  the  deltoid  muscle,  one  on 
the  middle  and  lower  third  of  the  radius 
about  an  Inch  In  diameter,  one  on  the  ulnar 
side  two  inches  in  diameter,  both  of  which 
were  bluish  black  discolorations,  one  on  the 
right  arm  half  an  inch  in  diameter,  one  on  the 
wrist,— showing  the  Jury  the  places  of  the 
wounds.  He  had  minutely  described  an 
engorged  state  of  the  blood  vessels  of  the 
neck,  the  jugular  vein  on  both  sides  of  the 
neck,  and  other  smaller  blood  vessels,  the 
abrasions  of  the  skin  and  their  bleeding,  of 
the  right  side  of  the  heart  being  distended 
with  blood,  the  left  ventricle  with  little 
blood  In  It,  of  the  distension  of  the  air  cells 
of  the  lungs,  and  of  the  rupture  of  some  of 
them,  and  of  one  or  two  coming  together,  of 
the  emphysematous  condition  of  the  lungs, 
of  the  appearance  of  the  throat  inside,  and 
of  other  details  of  the  appearance  of  the 
body.  This  question,  based  on  what  he  said 
of  marks  of  violence  apparent  in  his  first 
examination  of  the  body  and  the  subsequent 
autopsy,  revealing  external  and  Internal 
condition,  was  designed  to  elicit  his  opin- 
ion as  an  expert  as  to  the  probable  effect  of 
the  violence  in  the  way  of  producing  faint- 
ing, loss  of  vitality  and  consciousness,  to 
support  that  phase  of  the  state's  theory  of 
murder  that  deceased  had  been  by  violence 
rendered  unconscious,  and  nearly  dead,  and 
then  put  in  the  water,  and  her  death  accom- 
plished. The  question  sought  to  show  that 
such  wounds  and  violence  and  their  result- 
ant condition  of  the  body  would  indicate 
the  probability  of  such  syncope  or  fainting. 
Why  It  was  not  legitimate,  I  am  unable  to 

Counsel  say  the  following  question  was 
bad:  "Suppose  the  deceased  had  received 
the  wounds  or  contusions,  and  had  the  in- 
ternal condition  as  described  by  you  pro- 
duced thereby,  what  effect  would  that  have 
upon  the  consciousness  of  the  deceased,  in 
your  opinion?"  He  answered,  "Judging 
from  the  revelations  of  the  autopsy,  I  should 
think  the  deceased  was  unconscious."   What 


I  have  said  as  to  the  next  preceding  ques- 
tion equally  applies  to  this  question.  The 
following  question  was  put  to  Or.  Brown 
by  prisoner's  counsel,  and  the  court  refused 
to  allow  it  to  be  answered:  "Do  not  your 
medical  books,  authorities,  and  Instructions 
at  the  schools  in  your  profession  teach  you 
that  in  the  act  of  drowning  there  1b  c^reat 
constriction  of  the  muscles  of  the  throat  in 
the  thyroid  region,  and  a  convulsive  effort 
to  prevent  the  ingress  of  water,  and  a  strong, 
spasmodic  effort  to  breathe,  resulting  In  a 
contraction  of  the  muscles?"  This  question 
called  for  what  books  say,  what  medical 
professors  say  in  lectures,  and  also  the  in- 
terpretation by  the  witness  of  what  the 
books  and  professors  say.  The  professor's 
statement  to  his  class  is  unsworn.  The  au- 
thor's statement  in  his  book  likewise.  Books 
and  professors  differ,  and  change  with  the 
advance  of  science  and  discovery.  A  few 
states,  perhaps,— as  Alabama  and  Iowa,— 
have  admitted  the  books  themselves.  In 
Iowa  such  a  question  as  this  was  asked,  but 
refused,  because  It  invoked  the  opinion  of 
the  expert  as  to  the  teaching  of  the  books, 
but  the  books  were  held  admissible.  But 
in  England  and  the  great  bulk  of  our  states 
it  is  not  allowed  to  introduce  books  on 
science,  much  less  the  expert's  construction. 
Rog.  Exp.  Test  H  164r-166;  Stilling  v.  Town  of 
Thorp  (Wis.)  11  N.  W.  906;  People  v.  HaD 
(Mich.)  12  N.  W.  065;  Whart  Bv.  i  665.  State- 
ments of  a  medical  book  cannot  go  In  evidence 
as  authority  on  medical  questions,  though  testi- 
mony as  to  what  it  says,  if  admitted,  may  be 
contradicted  by  producing  the  book.  People  v. 
MUlard,  63  Mich.  63,  18  N.  W.  562;  Whart 
Ev.  §  665.  It  seems  such  books  cannot  he 
read  in  argument  to  the  jury.  Insurance  Ca 
V.  Gheever,  38  Am.  Rep.  573,  and  note,  578. 
The  following  question  was  propounded 
to  Dr.  Brown,  but  the  court  refused  to  al- 
low it  to  be  asked,  and  its  refusal  is  pointed 
out  as  error:  "Do  you  consider  yourself  an 
expert  on  death  by  drowning,  and  the  ap- 
pearance and  conditions  resulting  therefrom 
as  shown  by  post  mortem  examination?'* 
No  authority  is  given  in  the  briefs  to  help 
us  here.  The  question  called  for  mere  opin- 
ion, and  that,  too,  the  doctor's  own  opinion 
of  his  own  capacity,— a  very  unreliable  guide. 
Ck>uld  you  expect  a  reliable  opinion  on  so 
delicate  a  question?  He  could  be  asked  as 
to  his  professional  education,  practice,  etc, 
as  he  was,  to  enable  the  jury  to  judge  of 
the  worth  of  his  evidence;  but  it  does  not 
seem  that  his  own  mere  naked  opinion  of 
his  own  capacity  would  be  admissible  on 
even  cross-examination  to  test  his  capacity. 
In  Boardman  v.  Woodman,  47  N.  H.  119, 
a  witness  was  asked,  as  I  understand,  after 
he  had  been  allowed  to  give  evidence  as  an 
expert,  whether  he  considered  himself  com- 
petent to  give  an  opinion  as  an  expert  on 
the  subject  of  insanity,  and  it  was  refused, 
and  the  court  held  that  the  question  of 
competency  was  for  the  court  alone,  "and 
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tt  is  entirely  Immaterial  what  the  witnesa' 
own  opinion  may  be  as  to  his  own  qualifica- 
tions or  competency."  So  in  Naughton  v. 
Stagg,  4  Mo.  App.  271.  If  error  herein,  it 
is  by  no  means  so  material  as  to  affect  the 
case. 

The  foUowlng  question,  pnt  by  the  state 
to  Dr.  Few,  was  objected  to:  '^State  wheth- 
er or  not,  from  your  examination  of  the 
body,  considering  the  character,  condition, 
size,  and  location  of  the  external  marks  of 
violence,  the  contusions  and  abrasions  found 
by  you  in  your  examination,  it  is  your  opin- 
ion that  any,  and,  if  any,  what  ones,  of 
them  were  inflicted  by  the  deceased,  taking 
into  consideration  the  external  and  internal 
condition."  There  are  many  causes  of  death. 
Each  cause  has  its  indications  pointing  to  it 
as  cause.  You  can  show  the  presence  or 
absence  of  those  indications  by  expert  evi- 
dence. This  question  called  for  any  indica- 
tions of  death  by  self -strangulation.  If  self- 
strangulation  is  attended  with  certain  signs, 
this  question  called  for  them.  If  present, 
they  would  tell  of  self -strangulation;  if  not 
present,  they  would  repel  It  Why  has  not 
either  side  the  right  to  show  this?  Now, 
if  self -strangulation  has,  in  science,  any  such 
signs,  it  was  a  proper  subject  of  expert  evi- 
dence. Whether  it  has  or  not  la  a  proper 
subject  of  inquiry  by  expert  evidence.  If 
it  has  no  Indications  under  science,  so  as  to 
call  for  expert  evidence,  then  It  is  a  matter 
of  common  experience  and  nature,  provable 
by  nonexpert  evidence;  and  this  witness, 
having  seen  the  body,  could  give  his  opin- 
ion. I  think  it  a  proper  subject  of  expert 
inquiry.  In  Rog.  Exp.  Test  127,  it  is  stated 
broadly  that  experts  may  state  their  opinions 
aa  to  means  by  which  wounds  were  pro- 
duced,—whether  accidentally  or  not  or  with 
this  instrument  etc.  This  would  Justify  this 
question. 

The  court  refused  to  allow  the  following 
question  to  be  answered,  and  it  is  relied  on 
as  error:  '*If  the  body  had  been  removed 
from  the  water  with  the  head  depending 
down,  and  if  removed  from  a  running 
stream,  would  the  absence  of  froth  be  con- 
clusive evidence  that  the  party  did  not  die 
by  drowning?'  This  is  an  indefinite,  if  not 
an  irrelevant,  question.  What  does  it  seek 
to  prove?  That  the  water,  if  any,  in  the 
body,  would  run  out?  If  so,  it  should  have 
been  directed  to  that  But  say  it  meant  to 
disprove  the  state's  theory  that  as  there 
was  no  froth  coming  from  the  mouth,  the 
deceased  did  not  drown  herself.  The  de- 
fense had  Dr.  Few's  emphatic  opinion  In  its 
favor  on  that  Just  before  this  question 
was  asked,  the  defense  had  asked  him,  "Is 
the  absence  of  froth  from  the  mouth  proof 
that  th«i  person,  did  not  die  from  drowning?" 
He  auswered,  "It  Is  not"  And  the  next 
question  after  the  rejected  one  was,  "Is  the 
absence  of  froth  from  the  mouth  or  nostrils 
conclusive  evidence  that  the  party  did  not 
die  from  drowning,  and  do  not  medical  au- 


thorities with  which  yoQ  are  fiunUiar  teach 
that  the  absence  of  froth  is  not  conclusive 
that  the  party  did  not  die  from  drowning?" 
and  the  answer,  "The  absence  of  froth  at 
the  mouth  is  not  evidence  that  they  did  not 
drown."  No  reason  is  given  by  the  state's 
brief  for  the  refusal  of  this  question.  Sup- 
pose we  say  It  was  proper,  yet  the  other 
questions  afforded  the  prisoner  full  means 
to  elicit  from  the  witness  his  opinion  on  the 
question  whether  absence  of  froth  was  con- 
clusive evidence  of  drowning,  and  he  did 
elicit  it,  and  that  too.  In  his  favor.  Clearly, 
it  would  be  out  of  all  reason  to  say  that 
the  refusal  of  thla  question,  if  wrong,  is 
so  hurtful  as  to  upturn  a  long  trial.  We 
see  it  did  not— could  not— hurt  the  prisoner. 

The  court  struck  out  certain  expert  evi- 
dence of  Dr.  Mackey,  a  witness  Introduced  hy 
the  prisoner.  Why,  the  l>rlef  for  the  state 
does  not  say  or  intimate  to  our  help.  I  gath- 
er that  it  was  because  his  opinions  appear  to 
be  based  on  what  "was  taught  and  main- 
tained by  many  reputable  members  of  your 
profession";  and  this  was  not  admissible. 
But  after  striking  out  this  evidence,  an  ela- 
borate examination  of  Dr.  Mackey  was  ac- 
corded the  prisoner  upon  the  very  matters  on 
which  the  rejected  evidence  bore,  in  which  he 
gave  opinions  the  same  as  in  the  rejected  evi- 
dence, but  not  based  on  what  other  profes- 
sional men  say,  but  on  his  own  knowledge  as 
an  expert.  Dr.  Mackey,  In  the  rejected  evi- 
dence, stated  that  no  ecchymoses  were  found 
beneath  the  pleura,  pericranium,  and  peri- 
cardium, and  that  their  absence  told  of  death 
by  drowning,  as  they  are  never  found  there  In 
cases  of  drowning.  In  his  continued  exam- 
ination which  remained  in  the  case,  he  stated 
that  ecchymoses  were  not  found  beneath  the 
pleura,  pericardium,  and  pericranium,  and 
that  in  his  opinion,  that  was  evidence  that 
Mrs.  Musgrave  came  to  her  death  by  drown- 
ing, and  that,  in  his  opinion,  she  did  so  come 
to  death.  So  there  is  plainly  no  error  in  re- 
jecting said  evidence.  It  is  mentioned,  but 
does  not  seem  to  be  urged,  in  brief  of  coun- 
sel. See  Olfermann  v.  Railroad  Ck>.  (Mo. 
Sup.)  28  S  W.  742. 

The  state  put  to  Dr.  Hartlgan,  a  witness  for 
the  defense,  as  an  expert  this  question, 
against  the  defendant's  objection:  "State 
whether  or  not  in  a  case  where  you  found 
the  conditions  set  forth  in  the  autopsy,  and, 
in  addition,  extravasated  blood  of  the  thyroid 
region,  you  found  external  marks  of  violence 
on  the  neck,— state  if  these  distinct  and  well- 
marked  evidence  of  violence  and  force  and 
pressure  should  be  considered  In  making  up 
a  Judgment  or  opinion  as  to  the  cause  which 
produced  that  condition  of  the  thyroid  re- 
gion." The  answer  was,  "They  should," 
Now,  this  question  was  based  on  the  autopsy 
in  evidence,  and  on  marks  of  violence  which 
there  was  evidence  tending  to  show,— In  tstcU 
not  denied;  and  why  such  marks  should  not 
enter  into  the  medical  expert's  opinion  as  to 
the  cause  of  death  I  am  not  able  to  discover. 
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Liytngston's  Oue,  14  Grat  fSOZ,  Bays  the  phy- 
sician may  say  whether,  In  hto  opinion,  cer- 
tain wounds  would  canse  death.  Why  not, 
then,  take  them  into  consideration?  Certain 
physical  appearances  may  be  taken  as  cause 
of  death  by  experts,  and  they  may  so  state. 
Rog.  Exp.  Test  127.  What  If  this  evidence 
tended  to  corroborate  the  opinions  of  the 
state's  experts,  in  whose  opinions  those  marks 
were  taken  into  consideration? 

Edith  Michael,  a  state  witness,  was  asked 
on  cross-examination  by  the  prisoner  wheth- 
er It  was  not  a  fact  that  her  father  and  the 
prisoner  had  been  on  unfriendly  terms,  and 
whether,  as  a  member  of  his  family,  and  as 
frequently  visiting  her  father,  she  partici- 
pated in  the  unfriendly  feeling;  and  the 
court  refused  to  allow  her  to  answer.  No 
reason  is  suggested  to  us  why  it  might  not 
have  been  allowed,  and  thus  all  question 
saved,  and  I  see  none,  unless  the  source  of 
unfriendliness  was  too  remote.  But  it  is  too 
unimportant  to  reverse. 

Asheville  Snyder  gave  evidence  to  show 
angry  conversations  between  the  prisoner 
and  wife  on  several  occasions,  and  there  was 
much  other  evidence  that  they  frequently 
quarreled,  and  that  he  kicked  and  choked  her 
on  some  occasions,  and  she  had  left  his  house, 
but  later  returned,  and,  In  the  presence  of  the 
person  who  had  brought  her  back,  told  her 
husband  that  she  would  stay  with  him,  if  he 
would  use  her  half  white,  and  he  received 
her  coldly,  not  speaking  or  shaking  hands, 
making  no  response  to  her  offer  to  stay.  On 
that  occasion  she  asked  him  if  she  could  send 
some  things  to  her  son  by  a  former  marriage, 
JuiM  married,  and  he  told  her  she  could  not; 
that,  if  she  took  one  thing  away,  she  took  all, 
and  herself,  too.  She  on  that  occasion  said 
she  was  in  danger  of  her  life  living  with 
him,  and  was  getting  her  satchel  to  go  back 
with  the  party  who  brought  her  home,  when 
the  third  party  persuaded  her  to  stay.  There 
was  other  evidence  tending  to  show  that  he 
charged  her  with  unfaithfulness,  and  felt 
bitter  towards  her.  There  had  been  a  quar- 
rel between  them  on  the  morning  of  the  day 
on  which  she  was  found  dead  in  the  creek,  as 
the  prisoner  admitted.  This  witness— Sny- 
der—was  allowed  to  say  that  he  had  seen-  her 
a  short  time  before  her  death,  hurrying  down 
the  road  from  his  home,  crying,  and  she  said 
to  him,  "You  don't  know  what  I  have  to  con- 
tend with;"  that  he  had  seen  her  a  number 
of  times,  crying,  at  the  house.  When  she 
was  crying  as  she  went  down  the  road,  and 
said  to  Snyder  that  he  did  not  know  what  she 
had  to  contend  with,  Musgrave  was  in  hear- 
ing, as  he  was  standing  in  his  yard,  and  she 
spoke  in  a  loud  tone.  The  point  made 
against  this  is  that  Snyder  was  allowed  to 
make  this  statement  without  showing  the 
presence  of  the  prisoner;  but  it  was  shown 
certainly  sufficiently  to  go  before  the  Jury. 

Complaint  is  made  that  evidence  was  giv- 
en to  show  that  he  did  not  cry  when  he  saw 
his  wife  lying  dead,  that  he  did  not  assist  in 


efforts  to  remndtate  her,  that  lie  wbb  restless 
during  the  examination  of  the  body  at  the 
creek,  that  the  prisoner  wanted  the  coffio 
obtained  and  her  burled  l^  3  o'clock  next 
day.  Personal  conduct  of  the  accused,  evin- 
cive of  his  motives  and  of  the  workings  of 
the  inner  man,  are  always  received  as  evi- 
dence as  bearing  on  his  guilt  Lawson»  Pres. 
Ev.  584;  Starkie,  Ev.  491,  494;  Dean  v.  Oom., 
82  Grat  923. 

It  is  said  the  court  violated  the  rule  agrainst 
leading  questions.  A  witness  said  that  the 
prisoner,  while  in  Jail,  would  get  up  out  of 
bed  and  awake  him,  and  that  his  eyes  would 
look  like  they  would  Jump  right  at  the  wit- 
ness, and  prisoner  would  say  that  he  could 
not  sleep,  that  he  was  worried,  there  was 
something  on  his  mind;  and  the  witness  was 
asked  this  question:  "What  did  he  saj.  If 
anything,  at  night,  when  he  came  to  your 
bed,  about  murderers  couldn't  sleep?"  which 
was  answered:  "Yes,  he  said  that  He  said, 
'Murderers  can't  sleep,  can't  rest' "  In  the 
first  place,  this  is  hardly  a  leading  queatloo. 
It  only  called  the  attention  to  the  particular 
point  on  which  inquiry  was  being  made. 
Hopper's  Case,  6  Grat  684;  Cluverlus*  Oase, 
81  Va.  787.  And,  in  the  second  place,  effort 
had  been  made  to  get  the  witness'  mind  on 
the  particular  point  fruitlessly  before  tills 
question  was  asked,  and  that  warranted  K. 
1  Greenl.  EK.  i  435. 

I  have  thus  at  too  great  length,  fa&  deference 
to  the  able  counsel  of  the  prisoner  and  of  the 
great  gravity  of  the  case,  made  reference  to 
almost  all,  if  not  all,  of  the  many  matters  in- 
volving questions  of  law  made  before  as  in 
the  counsel's  elaborate  brief,  wltihout  finding 
any  error  of  law  to  Justify  a  reversal  of  the 
conviction  of  the  prisoner,  which  came  of  a 
notable  trial  beginning  on  the  13th  and  clos- 
ing on  the  26th  of  June.  If  we  could  say 
there  was  any  misstep  in  matter  of  law  Ir 
this  long  trial,  it  Is  one  of  very  Immaterial 
dbaracter,  weighing  not  a  feather  In  the  trial, 
utterly  inadequate  to  Justify  the  reversal  of 
a  long,  laborious  trial  bearing  to  us  the  face 
of  having  been  full,  patient,  and  fair.  The 
scope  of  harmless  error  is,  in  these  days. 
widening.  Oourts  do  not  nowadays,  even  In 
grave  trials,  reverse  such  trials  tor  trivia] 
errors,  evidently  not  affecting  them;  so  light 
and  plainly  playing  so  unimportant  a  part,  as 
not  to  be  appreciably  influential  or  prejudi- 
cial when  the  wtiole  trial,  all  in  aH,  is  regard- 
ed. In  days  gone  by,  technicalities  and  rigid 
procedure  sprang  up  and  were  enforced  to  de- 
fend accused  i>arties  against  the  demand  fxt 
monarchic  power  for  conviction,  and  tbey 
then  answered,  "Good  purpose;"  but  in  this 
country  there  is  not  the  same  need  of  them, 
as  the  danger  now  is  that  the  guilty  wlQ  go 
free,  and  something  Is  necessary  to  protect 
the  public  against  crime.  The  great  press  is 
declaiming  against  the  courts  for  lax  admin- 
istration of  criminal  law.  The  New  York 
World  recently  stated  that  statistics  show 
that  for  10  years  past  only  2.20  per  cent  of 
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homicides  hkrt  been  puxilshed,  and  tfliat  the 
people  are  afraid  of  the  comrts,  and  for  quick 
justice  resort  to  lynch  law;  and  further  says 
that  this  is  attributable  to  the  laxity  and 
languor  with  which  the  law  Is  enforced,  the 
quibbles,  subtleties,  and  technicalities  of  the 
courts  fortressing  criminals,  and  causing  the 
administration  of  Justice  to  appear  a  mere 
mockery.  Such,  I  observe,  is  now  almost  the 
uniyersal  expression  of  the  press.  I  would 
not  overturn  the  solemn  verdicts  of  juries 
rendered  after  fair  trials,  and  approved  by 
the  trial  court,  unless  I  could  see  that  on  tflie 
whole  case  something  substantially  wronging 
the  prisoner  had  been  done.  I  would  therefore 
afflmL 

(44  W.  Va.  2S8) 
BAliTIMORE  ft  O.  R.  00.  v.  VANDBRp 
WERKER  et  al. 
(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Dec.  8,  1897.) 

CoMifi6aioNBR*8  Rbpobt— Failurb    to    Ob#bot— 

Rbstatino  Account— RscomcrrMSNT^ 

Limitations— Pbrsomal  Plba. 

1.  A  commissioner'B  report  made  In  a  cause 
rightly  referred,  on  the  face  of  which  no  error 
appears,  will  be  presumed  by  the  court  as  ad- 
mitted to  be  correct  by  the  parties,  not  only  as 
far  as  it  settles  the  principles  of  the  acconnt, 
hut  also  in  regard  to  the  sufficiency  of  the  evi- 
dence upon  which  it  is  founded,  except  in  so 
far,  and  as  to  such  parts  thereof,  as  may  be 
objected  to  by  proper  exceptions  taken  thereto 
before  the  hearing,  and  the  court  at  the  hearing 
Is  bound  to  observe  this  rule  of  equity  practice; 
and  it  is  error  for  the  court  at  the  hearing  to 
remodel  and  restate  the  whole  account  stated 
in  such  report,  and  enter  a  decree  on  its  own 
statement,  without  reference  to  the  account 
stated  by  the  commissioner,  or  the  action  of  the 
parties  in  excepting  or  not  excepting  thereto. 

2.  If  in  any  case  the  court  is  not  satisfied  with 
the  report  of  a  commissioner  in  regard  to  mat- 
ters not  excepted  to  which  might  be  aflfected  by 
evidence  aliunde*  instead  of  remodeling  the  ac- 
count on  its  own  estimate  of  the  evidence  it 
should  recommit  the  report,  with  instructions 
indicating  its  opinion,  so  that  the  respective 
parties  mii?ht  have  an  opportunity  of  meeting 
any  objection  thus  suggeste4. 

8.  The  plea  of  the  statute  of  limitations  is  a 
'personal  plea,  and,  where  a  suit  is  instituted 
By  a  creditor  to  recover  a  debt,  the  debtor  alone 
can  successfully  plead  said  statute. 
(Syllabus  by  the  Ck>nrt) 

Appeal  from  circuit  court,  Taylor  county; 
J.  Homer  Holt,  Judge. 

Garnishment  by  the  creditors  of  Isaac  J. 
Yanderwerker  against  the  Baltimore  ft  Ohio 
Railroad  Company.  Defendant  garnlabee 
filed  a  bin  of  Interpleader.  From  the  judg- 
ment the  creditors  appeal.     Reversed. 

Chas.  B.  Hogg,  W.  A.  Wade,  and  W.  R.  D. 
Dent,  for  appellants.  John  A.  Hutchinson, 
for  appellees. 

ElNGIilSH,  J.  The  transactions  out  of  which 
this  litigation  grew  originated  in  1852-63. 
Isaac  J.  Yanderwerker  was  a  contractor  on 
the  Baltimore  ft  Ohio  Railroad,  and  construct- 
ed a  portion  of  said  railroad,  and  while  thus 
engaged  became  indebted  to  several  parties. 
Prior  to  October,  1853,  several  suits  had  been 


brought  against  said  Yanderwerker  by  differ- 
ent persons  for  debts  claimed  to  be  due  them, 
in  which  suit  said  railroad  company  was  sum- 
moned as  garnishee;  and  in  October,  1853, 
said  company  filed  its  bill  of  interpleader  In 
the  circuit  court  of  Marion  county,  in  order 
that  the  matter  might  be  settled  in  one  suit, 
as  to  who  was  entitled  to  the  money  in  its 
hands  belonging  to  Yanderwerker.  In  the 
bill  said  company  stated  that  it  was  indebted 
to  Yanderwerker  in  the  sum  of  $5,323.25; 
and  in  June,  1854,  it  paid  that  amount  into 
court,  as  money  to  which  Yanderwerker  was 
entitled.  This  amount  was  not  accepted  as 
the  true  amount  of  indebtedness  of  said  com- 
pany to  Yanderwerker,  and  such  proceedings 
were  had  in  the  case  that  on  February  3, 
1864,  said  company  was  directed  to  pay  the 
additional  sum  of  14,314.84,  with  hiterest 
thereon  from  June  23,  1854.  From  the  de- 
cree requiring  the  payment  of  this  additional 
sum  into  court  as  the  balance  due  Yander- 
werker, the  railroad  company  appealed;  and 
that  appeal  was  passed  upon  by  this  court 
in  March,  1882,  and  remanded  for  further 
proceedings.  19  W.  Ya.  265.  It  would  serve 
no  good  purpose,  in  considering  the  questions 
presented  by  the  assignments  of  error  in  the 
petition  for  the  appeal  now  under  considera- 
tion, to  give  the  details  of  the  litigation  which 
has  resulted  from  the  various  contentions  of 
the  parties  with  reference  to  this  fund. 

The  case  is  now  for  the  fourth  time  in  this 
court  Upon  the  present  appeal  it  was  agreed 
and  submitted,  and  an  opinion  (prepared  by 
Judge  Holt)  banded  down  aifirming  the  de- 
cree complained  of.  A  petition  for  rehearing 
was  presented  by  counsel,  and  granted,  and 
the  case  reheard.  A  brief  history  of  the  case 
is  given  by  Brannon,  J.,  in  the  case  of  Rail- 
road Co.  V.  Yanderwerker,  decided  November 
18,  1889,  and  reported  in  83  W.  Ya.  191,  10 
S.  E.  289. 

Counsel  for  the  i^pellant,  in  their  brief 
filed  upon  the  rehearing  of  this  cause,  daim 
that  this  court,  in  its  opinion,  *  overlooked 
the  fact  that  there  was  a  commissioner's 
report  filed  in  the  cause,  and  unexcepted 
to,  which  determines  all  the  questions  of 
ownership  as  to  the  Cheney  and  other  claims 
differently  from  the  decree  complained  of, 
which  decree  was  affirmed,  and  claim  that 
for  this  reason  alone  the  decree  complained 
of  should  be  reversed.  The  commissioner's 
report  referred  to  in  said  brief  is  the  report 
of  W.  R.  D.  Dent,  who  was  appointed  by  a 
decree  of  the  circuit  court  of  Taylor  county 
at  its  March  term,  1885,  with  directions  to 
ascertain  and  report  whether  all  or  any  of 
the  six  claims  mentioned  in  Receiver  Wat- 
son's report  were  assigned  to  the  complain- 
ant and,  if  so,  when  and  by  whom  said  as- 
signments were  made,  and  upon  what  consid- 
eration, and  whether  the  complainant,  the 
Baltimore  ft  Ohio  Railroad  Company,  had 
paid  and  satisfied  any,  and.  If  any,  which,  of 
said  claims,  for  which  no  assignments  were 
taken,  and  the  amount  paid  by  the  complainant 
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on  each  of  tald  clainui»  to  wbom  paid,  the 
.date  of  erery  payment,  and  whether  the 
claims  80  paid  were  taken  in  foil  satisCaotlon 
of  said  daima;  also,  whether  Dudley  S.  Nye 
is  the  aaelgnee  in  bankruptcy  of  the  defend- 
ant George  A.  Cheney,  and  whether  Robert 
Smith  is  the  assignee  and  transferee  of  Ste- 
phen Benson  and  Robert  Parlin,  and  what 
sums,  if  any,  are  coming  to  said  Smith  and 
Nye,  respectively;  also,  what  sum,  if  any- 
thing, is  due  and  owing  to  the  defendant 
Vanderwerker  on  account  of  the  decrees 
theretofore  made  and  entered  in  the  above 
cause.  In  pursuance  of  the  requirements  of 
said-  decree,  said  W.  R.  D.  Dent,  as  commis- 
sioner, reported  that  Dudley  S.  Nye  was  the 
assignee  in  bankruptcy  of  George  Cheney; 
that  Robert  Smith  was  the  assignee  and 
transferee  of  Stephen  Benson  and  Robert  Par- 
lin; that  there  was  in  the  hands  of  James  O. 
Watson,  receiver,  $6,184.99,  including  inter- 
est to  November  4,  1885;  and  that  said 
amount  should  be  disbursed  as  follows:  $2,- 
366.98  to  Dudley  S.  Nye,  assignee  in  bank- 
ruprtcy  of  George  A.  Cheney;  $231.85  to  Rob- 
ert Smith,  assignee  of  Stephen  Benson; 
$841.35  to  same  as  assignee  of  Benjamin  Par- 
lin; $147.08  to  Moore  &  Kidwell;  $621.68  t« 
James  Klrby,  use  of  J.  D.  Parkerson;  and 
$348.08  to  J.  D.  Parkerson.  Said  commis- 
sioner further  reported  that  the  above-men- 
tioned six  claims  were  in  fact  never  paid  to 
James  O.  Watson,  general  receiver,  by  the 
Baltimore  ft  Ohio  Railroad  Company,  but  said 
company,  claiming  to  be  the  owner  of  them, 
gave  him  a  bond  of  indemnity  against  any 
claimant  to  said  claims;  that  the  evidence  in 
the  case  clearly  proved  that  they  were  not 
the  owners  of  the  first  three  above-mentioned 
claims;  and  that  said  company  failed  to  pro- 
duce any  evidence  that  it  was  the  owner  of 
the  other  three  of  said  claims.  And  he  rec- 
onmnended  that  said  money  be  paid  to  the 
genenU  receiver,  to  be  properly  distributed. 
This  report  of  Commissioner  Dent  does  not 
appear  to  Have  ever  been  excepted  to.  On 
the  contrary,  in  the  decree  rendered  in  the 
cause  on  April  7,  1886,  it  is  stated  that  '*the 
cause  came  on  that  day  to  be  heard  upon  the 
papers  heretofore  read,  decrees  and  orders 
had,  and  the  report  of  Commissioner  W.  R. 
D.  Dent,  to  which  report  there  were  no  ex- 
ceptions." After  the  case  of  Railroad  Co. 
V.  Vanderwerker  was  decided,  on  November 
18,  1889,  and  the  cause  reversed  and  re- 
manded for  furthet  pleadings,  Isaac  J.  Van- 
derwerker and  Dudley  S.  Nye.  who  claimed 
to  be  the  assignee  of  Cheney,  and  Robert 
Smith,  who  claimed  to  be  the  owner  of  two 
debts  decreed  to  Parlin  and  Benson,  filed  their 
petiftions,  charging  that  there  were  several 
sums  of  money  in  the  hands  of  the  receiver 
which  had  not  been  paid  out,  and  which 
ought  to  have  been  distributed  among  them 
as  they  were  entitled  thereto,  and  claiming 
thait  they  were  the  owners  of  six  several 
HIms  therein  described,  that  the  money  had 
er  in  fact  been  paid,  and  they  were  enti- 


tled to  recover  tlie  amounts  apedfied  In  said 
petltiona  from  the  Baltimore  &  Ohio  Railroad 
Company.  To  these  petitions  aald  railroad 
company  filed  Its  answer,  denying  that  Nye. 
as  such  assignee  in  bankruptcy,  waa  entiiaed 
to  any  part  of  this  fund«  Denying  that  he 
had  any  right  to  it  Alleging  that  his  office 
had  expired,  and  that  he  had  been  disdtiar- 
ged.  Claiming  that  these  debts,  and  eacti 
of  them,  had  been  assigned  to  it  by  Cheney 
and  the  other  persons  named,  as  owners 
thereof  (esi)eclally  Cheney,  Smith»  BensMi, 
and  Parlin),  and  that  said  company  was  the 
rightful  owner  of  them;  that  Cheney  haying 
been  a  bankrupt,  and  so  adjudged,  and  the 
assignee  having  made  no  claim  to  this  fond, 
OS  against  the  said  company,  within  two 
years  from  the  time  of  his  appointment,  his 
right  to  the  recovery  was  barred,— and  tt  re- 
lied upon  the  statute  of  limitations,  and 
prayed,  that  said  company  be  decreed  the 
rightful  owner  of  these  claims.  To  this  an- 
swer said  petitioners  filed  a  general  replica- 
tion. 

It  is  contended  by  counsel  fbr  said  company 
that,  under  section  40  of  chapter  125  of  the 
Code,  there  being  no  afildavit  filed  denying  the 
facts  alleged  as  to  such  assignment,  no  proof 
thereof  should  be  required.  The  section  re- 
ferred to  reads:  ''Where  a  decUiration  or  oth- 
er pleading  alleges  that  any  person  made,  en- 
dorsed, assigned,  or  accepted  any  writing,  no 
proof  of  the  handwriting  of  such  person  shall 
be  required  unless  the  fact  l>e  denied  by  an 
affidavit  with  the  plea  which  puts  it  in  Issoe." 
Now,  while  it  is  true  that  this  section  wonld 
dispense  with  proof  of  the  handwriting  of 
these  alleged  assignors,  yet  it  appears  that  no 
vouchers  were  exhibited  with  said  answer,  and 
the  writing  of  said  alleged  assignors  was  not 
before  the  court  Was  the  general  replication 
sufficient  to  put  the  matters  alleged  in  said  an- 
swer in  issue  before  the  court?  The  said  com- 
pany in  its  answer  sets  forth  that- certain  as- 
signments had  been  made  to  it,  and  its  object 
in  so  doing  Is  to  show  that  the  petitioners  are 
not  entitled  to  the  claims  assigned  to  it.  This 
is  done  as  a  matter  of  defense  to  the  petition, 
and  the  answer  concludes  with  the  allegation 
that  it  is  the  real  and  bona  fide  owner  of  each 
of  said  claims  and  debts,  and  the  funds  relat- 
ing to  the  same  hi  the  hands  of  said  receiver, 
and  controverts  the  alleged  rights  of  petition- 
ers, and  insists  that  it  Is  entitled  to  have  de- 
creed to  It  the  rights  to  said  claims  and  debts, 
and  to  retain  said  claims  against  any  or  all 
petitioners,  and  prays  the  comrt  to  protect  Its 
Interests.  This  answer,  then,  does  not  daim 
affirmative  relief.  It  merely  denies  the  rights 
asserted  in  said  petition,  alleges  that  It  la  en- 
titled to  said  claims,  and  prays  the  court  to 
protect  it  against  the  claims  asserted  in  the 
petition.  It  asks  that  the  petitioners  be  de- 
nied the  claims  asserted  in  their  petition,  and 
thus  asks  for  negative,  instead  of  affirmative, 
relief.  I  do  not,  therefore,  consider  the  alle- 
gations of  this  answer  such  as  would  call  for  a 
special  replication.    The  general   repllcatioia 
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had  the  effect  of  patting  in  issne  the  allega- 
tions contained  In  the  answer.  Now,  as  before 
stated,  the  report  of  Commissioner  Dent  does 
not  appear  to  have  been  excepted  to;  but  it  ap- 
pears that,  subsequent  to  the  filing  of  said  re- 
port, depositions  were  taken  in  the  cause  touch- 
ing the  ownership  of  these  6  claims^  and  the 
court  proceeded  to  determine  the  matters  of  ac- 
count upon  the  depositions  wlilch  came  into  the 
cause  subsequent  to  the  filing  of  said  report  \jy 
said  Dent,  without  reference  to  said  commis- 
sioner's report,  and,  in  opposition  to  the  findings 
of  said  commissioner's  report,  held  that  said 
company  was  the  owner  of  all  of  said  claims,  in- 
cluding the  one  known  as  the  "Cheney  Claim." 
Was  this  in  accordance  with  the  establlslied 
rules  of  equity  practice?  The  question  was 
before  the  court  in  the  case  of  Ward  y.  Ward, 
21  W.  Va.  262,  where  it  was  held  that:  "(1) 
A  commissioner's  report  made  in  a  cause  right- 
ly referred,  on  the  face  of  which  no  error  ap- 
pears, will  be  presumed  by  the  court  as  ad- 
mitted to  be  correct  by  the  parties,  not  only  as 
far  as  it  settles  the  principles  of  the  account, 
but  also  in  regard  to  the  sujQSlciency  of  the  evi- 
dence upon  which  it  is  founded,  except  in  so 
far,  and  as  to  such  parts  thereof,  as  may  he 
objected  to  by  proper  exception  taken  thereto 
before  the  hearing;  and  the  court,  at  the  hear^ 
ing,  is  bound  to  observe  this  rule  of  equity 
practice.  And  it  Is  error  for  the  court  at  the 
hearing  to  remodel  and  restate  the  whole  ac- 
count stated  in  such  report,  and  enter  a  de- 
cree on  its  own  statement,  without  reference 
to  the  account  stated  by  the  commissioner,  or 
the  action  of  the  parties  Jn  excepting  or  not 
excepting  thereto.  (2)  If,  in  any  case,  the  court 
is  not  satisfied  with  the  report  of  a  commis- 
sioner in  regard  to  matters  not  excepted  to 
which  might  be  affected  by  evidence  aliunde. 
Instead  of  remodeling  the  account  on  its  own 
estimate  of  the  evidence  it  should  recommit 
the  report  with  instructions  indicating  its  opin- 
ion, so  that  the  respective  parties  might  have 
an  opportunity  of  meeting  any  objection  thus 
suggested."  So,  also,  in  the  case  of  Hyman  v. 
Smith,  10  W.  Va.  298.  it  was  held  that  "a  com- 
missioner's report.  If  erroneous  on  its  face,  may 
be  objected  to  at  the  hearing  of  the  cause, 
though  no  exception  be  previously  filed,  and 
also  in  the  appellate  court,  though  no  excep- 
tion appears  to  have  been  taken  in  the  court 
below;  but,  without  such  exception,  It  cannot 
l)e  impeached  by  adult  parties  on  grounds,  and 
in  relation  to  subjects,  which  may  be  affected 
by  extraneous  testimony."  On  the  same  point, 
see  Ogle  v.  Adams,  12  W.  Va.  215,  s^enth 
point  of  syllabus. 

The  defendant  .company  also  relies  upon  the 
statute  of  limitations.  Will  such  plea  protect 
It?  Now  when  it  is  remembered  that  the  ob- 
ject and  purpose  of  these  various  suits  were 
to  collect  the  plaintiff's  claims  from  the  de- 
fendant Vanderwerker,  and  the  money  of  said 
defendant  was  garnished  in  the  hands  of  said 
company,  and  it  thereby  became  a  mere  stake- 
holder of  the  money,  I  cannot  think  that  it 
can  be  successfully  contended  that  said  com- 


pany can  interpose  this  plea,  which  is  personal 
to  Vanderwerker;  and  for  the  same  reason  the 
receiver,  Watson,  could  not  successfully  plead 
and  rely  npon  the  laches  of  petitioners.  And 
this  is  so  for  the  further  reason  that  the  lit! 
gatlon  in  regard  to  these  claims  has  been  all 
the  time  pending  in  court,  and  it  appears  that 
much  of  the  delay  has  been  caused  by  said 
company.  I  therefore  conclude  that  the  par- 
ties owning  said  claims  against  Vanderwerker 
were  not  barred  by  the  statute  of  limitations, 
nor  have  they  been  guilty  of  such  laches  as 
would  preclude  them  from  recovering  the 
amounts  to  which  they  are  entitled;  and  in 
.^rder  that  the  true  amount  of  said  claims  may 
be  ascertained,  and  what  parties  are  entitled 
thereto,  this  cause  is  reversed,  and  remanded 
to  the  circuit  court  of  Taylor  county,  with  di- 
rections to  refer  the  cause  again  to  a  commis- 
sioner, in  order  that  it  may  be  ascertained  who 
are  the  owners  of  said  claims,  and  the  amounts 
thereof,  and  what,  if  anything,  is  due  from 
said  company  to  said  Isaac  J.  Vanderwerker, 
after  satisfying  said  claims  to  the  parties  en- 
titled thereto;  and  the  appellees  must  pay  the 
costs  of  this  appeal. 


(48  W.  Va.  796) 
BIDDLB  et  al.  v.  TOWN  OF  GHARLBS- 
TOWN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  17,  1897.) 

DBBDS— RK8ERVATIOH8— VaLIDITT—  DbDIOATIOH  — 
STRBBTS— A88B881fSNT8~lNJUN0TIOir— 

Rbicbdt  at  Law. 

1.  Stipulations,  reservationB,  exceptions,  or 
conditions  in  a  deed,  wliich  are  Inconsistent 
with,  and  tend  to  depreciate  or  destroy,  the  es- 
tate or  interest  granted,  are  void. 

2.  When  an  owner  of  real  estate  within  the 
corporate  limits  of  a  town  lays  and  plats  the 
same  off  in  town  lots,  streets,  and  alleys,  and 
sells  such  lots  with  relation  to  such  streets  and 
alleys,  granting  to  the  purchasers  the  use  of 
such  streets  and  alleys,  the  same  as  though  they 
were  public  streets  and  alleys  In  all  respects, 
and  throws  them  open  to' the  use  of  the  pub- 
lic, he  will  be  considered  to  have  dedicated  the 
same  to  public  use,  although  the  deeds  for  the 
lots  and  such  streets  and  alleys  may  contain  a 
reservation  to  the  grantor  of  any  damages  that 
may  be  recoverable  against  the  municipality  in 
case  the  bed  of  such  streets  and  alleys  should 
be  thereafter  condemned  for  public  use,  as 
such  reservatioi:  is  inconsistent  with  and  repug- 
nant to  the  nature  of  the  estate  or  interest 
granted  in  such  streets  and  alleys,  and  tends  to 
the  destruction  thereof. 

8.  Equity  will  not  enjoin  municipal  assess- 
ments, merely  on  the  grounds  of  illegality  or 
irregularity,  when  the  municipality,  in  making 
such  assessments,  is  not  exceeding  the  constitu- 
tional or  statutory  limit  of  Its  authority,  as  the 
person  aggrieved  in  such  case  has  adequate  rem- 
edy at  law  for  his  relief. 

(SyUabus  by  the  Court) 

Appeal  from  chxult  court,  Jefferson  coun^; 
Faulkner,  Judge. 

Bill  by  Rebecca  Hunter  and  others  against 
the  town  of  Charlestown  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
Affirmed. 
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W.  H.  TraTen,  for  appellanta.  James  M. 
Mason,  Jr^  for  appeUees. 

DENT»  J.  Rebecca  Hunter  and  othen  ffled 
their  bill  In  chancery  in  the  circuit  court  of 
Jefferson  county  against  the  town  of  Oharles- 
town  to  prevent  the  authorities  of  defendant 
from  laying  a  pavement  along  the  eastern 
side  of  Samuel  street  extended,  in  so  far  as 
it  abutted  on  plaintifTs  property,  and  prevent 
the  assessment  of  the  expense  thereof  against 
the  owners.  A  temporary  injunction  was 
granted,  but  on  a  final  hearing  was  dissolved. 

The  contention  of  the  plaintiffs  is  that  there 
was  no  dedication  of  the  street  to  the  pub- 
lic, nor  acceptance  thereof  by  the  town,  and 
that  the  proceedings  on  the  part  of  the  coun- 
cil were  otherwise  illegal  and  Irregular.  The 
dedication  appears  to  be  clear  beyond  all 
controversy.  Tlie  plaintiffs  had  the  land  laid 
off  into  town  lots,  extending  Samuel  street 
through  their  land  to  the  land  of  others,  who 
continued  it  on,  with  the  aid  of  the  county, 
beyond  the  corporate  Ihniits,  to  the  public 
highway.  It  was  thus  used  by  the  public 
for  many  years,  and  was  worked  by  the  town 
in  a  small  way,  until  it  was  decided  to  grade 
it,  put  in  a  curb,  and  require  the  abutting 
owners  to  construct  pavements  along  it.  On 
receiving  notice  to  this  end,  the  plaintiffs  Im- 
mediately set  up  a  claim  of  nondedicatioD, 
not  that  they  wanted  to  or  could  dose  the 
street,  but  they  desired  to  avoid  payment  for 
their  portion  of  the  pavement,  and  have  dam- 
ages against  the  tx>wn  for  the  fee  simple  of 
the  street  The  principal  ground  relied  on  by 
plaintiffs  in  support  of  their  contention  is  a 
reservation  in  certain  deeds  made  by  them 
as  far  back  as  the  2(>th  of  July,  1868,  in  these 
words:  "But  the  said  parties  hereto  of  the 
first  part  do  not  hereby  relinquish  any  claim 
to  damages  that  may  be  properly  recoverable 
in  the  way  of  compensation  from  the  cor- 
poration of  Gharlestown,  should  the  same  con- 
demn for  public  use  the  bed  of  Samuel  street 
as  extended  according  to  the  plans  of  the  said 
addition  to  Gharlestown."  The  deeds  con- 
tained, also,  the  following  clause:  '*And  the 
parties  hereto  of  the  first  part  covenant  and 
agree  with  the  parties  of  the  second  and  third 
pert  to  keep  open  for  their  use,  in  the  same 
manner  as  a  public  street,  the  street  known 
as  'Samuel  Street,'  fifty  feet  wide,  from  an 
alley  twenty  feet  wide  bounding  the  lot 
known  as  the  'Hotel  Garden'  on  the  south  to 
the  south  boundary  line  of  the  said  Rebecca 
Hunter's  addition  to  Gharlestown."  The  evi- 
dent meaning  of  these  two  provisions  is  that 
Samuel  street,  so  extended,  is  to  be  in  all 
respects  a  public  street,  but  the  grantors  re- 
serve from  the  grantees  any  damages  that 
may  be  recoverable  off  the  town,  should  the 
town  thereafterwards  recognize  it,  for  the 
benefit  of  the  abutting  owners,  to  be  a  pub- 
lic street,  and  improve  it  as  such.  According 
to  the  covenant  with  the  purchasers  of  the 
lots,  it  cannot  be  closed  up,  abandoned,  or 
vacated  as  a  public  street     This  itself  is  a 


complete  dedication  to  public  use,  and  one 
which  the  lot  owners  could  enforce  if  it  was 
in  any  manner  disturbed.  Hence^  to  give  the 
construction  to  these  provisions  Insisted  on 
by  plaintiffs  Is  to  resnder  them  wholly  incon- 
sistent. 

A  reservation  in  a  grant,  inconsistent  there- 
with, and  which  tends  to  defeat  the  purpose 
thereof,  is  void,  as  a  repugnant  condition.  13 
Am.  &  Bug.  Enc.  Law,  798.  To  compel  tbe 
town  to  pay  for  the  mere  privilege  of  improT- 
ing  a  street  aJready  dedicated  to  public  nsea 
would  be  a  travesty  on  Justice.  So  that  the 
strongest  consistent  legal  construction  tlie 
reservation  can  bear  is  that  the  lot  purdias- 
ers  were  not  to  demand  any  damages  from 
the  town,  but  if,  for  any  reason,  damages 
were  ever  recoverable  for  the  bed  of  tbe 
street,  they  should  go  to  the  grantors,  and  not 
the  granteea  These  provisions  of  these 
deeds  must  be  held  to  be  an  original  dedi- 
cation of  the  street  to  public  uses,  which 
f<^owed  by  other  deeds  without  such 
vations,  and  also  by  a  complete  abandonment 
o(  the  street  to  the  public,  until  graded  and 
ready  for  a  sidewalk,  and  the  abutting  own- 
ers were  notified  to  construct  the  same.  If 
the  provision  was  valid,  instead  of  being  TOid, 
for  the  purposes  claimed  by  plaintiffs,  by 
their  long  acquiescence  in  the  use  of  the  pub- 
lic they  will  be  deemed  to  have  abandoned 
the  same.  The  dedication  is  so  complete  that 
the  circuit  court  modified  the  injunction,  aa 
prayed,  so  as  only  to  prohibit  the  authorities 
"from  making  a  pavement  on  the  east  aide 
of  Samuel  street  extended  through  the  prop- 
erty of  the  complainants,  or  along  any  por- 
tion thereof,  and  from  charging  or  ccHlecting 
any  portion  of  the  expense  thereof  from  com- 
plainants, or  from  making  the  same  a  lien  up- 
on said  property."  This  Is  the  only  injonc- 
tion  granted  in  the  case,  and  from  the  order 
dissolving  the  same  the  appeal  is  taken. 

The  public,  as  represented  by  the  tovni  ao- 
thoritles,  was  not  inhibited  from  grading  or 
improving  the  street  in  any  manner,  except 
in  so  far  as  it  was  to  be  done  at  the  expense 
of  the  plaintiffs.  Afterwards  the  plaintUEs 
consented  that  the  improvements  should  be 
completed  by  the  authorities,  reserving  only 
tbe  right  to  avoid  payment  or  liability  on 
their  part  on  any  legal  or  equitable  gronnda. 
So  the  whole  case  Is  narrowed  down  to  the 
mere  question  whether  the  town  or  the  plain- 
tiffs shall  ultimately  bear  the  expense  of 
the  pavement  along  their  abutting  pnpertj. 
This,  then,  having  resolved  Itself  into  a  ques- 
tion of  mere  pecuniary  liability,  the  law  fur- 
nishes ample  remedy.  Wilson  r.  Town  of 
Phlllppl,  39  W.  Va.  75,  19  S.  B.  653.  Q^k- 
eral  or  local  assessments  of  taxes  Illegal  for 
want  of  notice  or  other  irregularities  furnish 
no  sufficient  grounds  for  equitable  interfere 
ence.  Douglass  v.  Town  of  Harrisville,  9  W. 
Va.  162;  Grim  v.  Town  of  Phillppi,  38  W. 
Va  122,  18  S.  E.  466;  Christie  v.  Maiden,  23 
W.  Va.  667.  Eliminating  the  queetioDS  of 
dedication  and  acceptance,  and  equity  jnris^ 
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diction  is  entirely  destroyed.  The  dedication 
and  acceptance  are  both  foil  and  complete. 
It  Is  because  of  the  acceptance  that  plaintiffs 
complain.  Taking  control,  grading,  curbing, 
and  notifying  property  owners  to  construct 
sidewallLS,  rdleves  the  question  of  accept- 
ance of  aJl  doubt  Taylor  v.  Philippi,  85  W. 
Va.  506,  14  S.  B.  130;  Sturmer  y.  County 
Court,  42  W.  Va.  724,  26  S.  B.  532. 

The  plaintiffs  say  the  abutting  land  is  farm 
land.  They  have  sold  lots  on  either  side  of 
ft,  and  it  is  only  farm  land  because  the  plain- 
tiffs hold  it  at  a  hig^  figure,  because  of  its 
location  on  Samuel  street,  and  its  increasing 
value  on  account  of  the  local  improvements 
made  and  being  made.  If  placed  on  the  mar- 
ket at  a  reasonable  price.  It  would  soon  cease 
to  be  farm  land.  They  share  in  the  pros- 
perity of  public  improvements,  and  should 
bear  their  just  proportion  thereof.  The  de- 
cree is  affirmed. 

(101  Ga.  280) 

PARKMAN  V.  DBNT. 
(Supreme  Court  of  Georgia.     May  21,  1807.) 

PX«BADING— TlMB  FOB  FlLING — VbNDOB  1W1>    Pu»- 
CHASBB— APPBAI«— ABSIONMBNTS  OF  EbROB. 

1.  Where  the  defendant,  in  a  civil  action 
brought  under  the  pleading  act  of  1803,  and  to 
which  the  practice  act  of  1895  could  not,  in  any 
event,  be  regarded  as  applicable,  made  no  de- 
fense at  all  until  the  trial  term,  there  was  no 
error  in  striking  on  demurrer  a  plea  or  answer 
then  filed,  and  which  did  not  even  attempt  a 
compliance  with  the  provisions  of  the  former 
act 

2.  This  was  in  substance,  save  as  to  a  prayer 
for  injunction,  which  was  not  in  issue  at  the 
trial  term,  nothing  more  than  an  action  to  re- 
cover upon  a  promissory  note  given  for  the 

eurchase  money  of  land  by  the  defendant,  who 
ad  received  no  bond  for  titles;  and  there  was, 
after  properly  striking  his  plea,  certainly  no  er- 
ror in  taking  as  true  all  the  material  allega- 
tions of  the  plaintiff's  petition,  or  in  rendering  a 
judgment  in  his  favor  for  the  principal  and  In- 
terest due  upon  the  note,  with  costs. 

8.  The  question  whether  or  not  there  was 
error  in  so  framing  this  judgment  as  to  make 
It  declare  that  it  should  be  a  special  lien  upon 
the  land  in  question  is  not  made  by  a  mere 
general  assignment  that  the  court  erred  in  revi- 
dering  the  judgment. 
(Syllabus  by  the  Court.) 

Brror  from  8uj;)erior  court,  Chattahoochee 
county;  W.  B.  Butt,  Judge. 

Suit  by  T.  R.  Dent,  for  the  use  of  J.  B.  Dea- 
ton,  against  N.  T.  Parknoan.  Plaintiff  had 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 

G.  J.  Thornton,  for  plaintiff  in  error.  Bran- 
non.  Hatcher  &  Martin,  for  defendant  in  er- 
ror. 

OOBB,  J.  Suit  was  brought  by  T.  R.  Dent, 
for  the  use  of  J.  E.  Deaton,  against  N.  T.  Park- 
man.  The  petition  alleged  that  the  defend- 
ant was  indebted  to  the  plaintiff  upon  a  prom- 
issory note,  which  was  given  for  the  purchase 
money  of  a  lot  of  land;  that  he  had  been 
placed  in  possession  of  the  land,  but  that  no 
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bond  for  titles,  or  other  writing,  had  been  de- 
livered to  him;  that  he  was  insolvent,  and 
was  threatening  to  sell  the  timber  from  the 
land;  and  prayed  a  Judgment  for  the  amount 
of  the  note,  to  be  a  first  lien  on  the  land,  and 
that  the  defendant  be  enjoined  from  cutting 
or  removing  timber  from  the  land.  An  inter- 
locutory injunction  was  granted,  and  the  case 
came  on  for  a  final  hearing  at  the  March 
term,  1896,  of  the  superior  court  of  Chatta- 
hoochee county.  On  demurrer  the  answer  of 
the  defendant  was  stricken,  and  the  court, 
taking  the  allegations  of  the  petition  as  true, 
entered  a  judgment  for  the  amount  of  the 
note,  decreeing  the  same  to  be  a  first  lien  on 
the  land.  To  the  decision  striking  the  answer 
and  entering  judgment  for  the  plaintiff,  the 
defendant  excepted. 

1.  The  petition  having  been  filed  on  March 
21,  1896,  and  process  issued  returnable  to  the 
September  term,  1895,  and  no  answer  of  any 
character  having  been  filed  until  the  March 
term,  1896,  there  was  no  error  in  striking  the 
answer  then  filed  as  being  too  late.  Especial- 
ly is  this  true  where  the  answer  thus  filed 
did  not  In  any  way  attempt  a  compliance  with 
the  provisions  of  the  pleading  act  of  1893. 
The  declaration  was  divided  into  distinct  and 
orderly  paragraphs,  as  required  by  the  act, 
and  the  answer  filed  did  not  attempt  in  any 
way  to  answer  the  paragraphs.  As  the  case 
was  in  default  at  the  time  of  the  passage  of 
the  practice  act  of  1895,  the  provisions  of  that 
act  as  to  filing  an  answer  at  the  trial  term 
were  not  applicable  to  the  case.  Acts  1893, 
p.  56;   Acts  1895,  p.  44. 

2.  The  declaration  in  this  case,  e:(cept  as  to 
the  prayer  for  injunction,  and  the  allegations 
In  support  of  such  prayer,  was,  in  effect,  only 
an  action  to  recover  upon  a  promissory  note 
for  the  purchase  money  of  land  where  the 
vendee  had  received  no  bond  for  titles;  and, 
after  all  the  pleas  filed  by  the  defendant  had 
been  stricken,  there  was  no  error  In  the 
court's  taking  as  true  the  allegations  of  the 
several  paragraphs  of  the  plaintiff's  petition, 
and  in  rendering  judgment  in  his  favor  for 
the  prindpal  and  interest  due  upon  the  note, 
with  costs.  Whether  or  not  it  was  erroneous, 
under  the  facts  of  this  case,  to  declare  that 
the  judgment  rendered  should  be  a  special 
Hen  upon  the  land  in  question,  is  not  neces- 
sary to  be  decided,  as  there  is  no  assignment 
of  error  in  the  bill  of  exceptions  which  raises 
this  question  with  sufficient. clearness.  Judg- 
ment afiSrmed. 

aOl  Oa.  486) 
BLWELL  et  al.  v.  NEW  ENGLAND  MORT. 

GAGE  SECIPRITY  00. 
(Supreme  Court  of  Georgia.     Aug.  10,  1897.) 
Appbal—Bribt  of    Evidbncb— Judombnt— Ck)N- 
clu8ivbnb88—  mobtoaobs— tltui— evtobkob  — 
BxbcutioN'Lbvt— Uncbbtaivtt    of  Dbbobif 
TiON— Trial— DiRBOTiHO  Vbrdiot. 
1.  A  transcript  of  a  document,  introduced  in 
evidence,  but  not  incorporated  in  s  brief  there- 
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of,  00  as  to  become  a  part  of  the  record,  cannot 
be  properly  transmitted  to  this  court  In  such 
a  case,  such  document  can  be  considered  here 
only  in  so  far  as  its  contents,  or  an  abstract 
thereof,  appear  in  the  brief  of  evidence. 

2.  Wnere  an  action  was  brought  against  one 
who  had  prcTiously  conveyed  the  land  sued  for 
to  another  to  secure  a  debt,  the  secured  credit- 
or is  not  bound  by  a  judgment  rendered  against 
the  defendant  in  that  action,  and  the  same  is 
not  admissible  in  evidence  against  such  credit- 
or in  a  controversy  between  him  and  the  party 
in  whose  favor  such  judgment  was  rendered. 

3.  Where,  in  the  trial  of  a  claim  case,  it  ap- 
peared that  the  defendant  in  execution  had  pur- 
chased the  land  in  dispute  at  a  sherifiTs  sale  of 
the  same  as  the  property  of  another  party,  since 
deceased,  unsigned  written  memoranda,  made 
by  the  latter,  and  which  as  a  whole  tended  to 
show  title  to  this  land  in  the  defendant  in  exe- 
cution, were  admissible  for  the  plaintiff  in  ex- 
ecution. A  return  made  by  an  executor,  con- 
taining matter  relevant  to  the  issue  on  trial, 
was  also  admissible  for  the  plaintiff  in  execu- 
tion. 

4.  A  sheriff's  deed,  purporting  to  convey  a 
tract  of  land  containing  580  acres,  and  de- 
scribed as  the  **Home"  or  "Bermuda"  place  of 
the  defendant  in  execution,  less  70  acres  set 
apart  to  him  as  a  homestead,  is  not  rendered 
inadmissible  because  the  levy  under  which  the 
land  was  sold  described  it  as  '*slx  hundred  and 
fifty  acres,  more  or  less,  in  said  county,  known 
as  the  'Home  Place,'  as  the  property  of  defend- 
ant," or  because  another  levy  on  the  execution 
described  the  property  as  containing  500  acres, 
more  or  less.  The  levies  were  not  void  for  un- 
certainty, and  the  deed  and  the  fi.  fas.  were  ad- 
missible in  evidence. 

5.  As  the  evidence  was  conflicting  as  to  the 
issues  of  fact  upon  which  the  case  should  have 
been  determined,  it  was  error  to  direct  a  verdict, 
but  the  same  should  have  been  submitted  to 
die  jury  with  proper  instructions. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Taliaferro  county; 
Seaborn  Reese,  Judge. 

Action  by  M.  B.  Blwell  and  another  against 
the  New  England  Mortgage  Security  Ck)mpany 
to  have  certain  property  decreed  to  be  subject 
to  a  judgment.  Defendant  had  judgment  and 
plaintiffs  bring  error.     Reversed. 

8.  H.  Sibley  and  H.  T.  Lewis,  for  plaintiffs 
in  error.  Anderson,  Fdder  &  Davis  and  Jaa. 
Whitehead,  for  defendant  in  error. 

SIMMONS,  a  J.  L  This  case  has  been 
twice  argued  here,— the  first  time  before  the 
First  dlYlalon  of  the  court,  when  it  was  con- 
tended by  counsel  for  the  defendant  In  error 
that  the  present  plaintiffs  in  error  had  no  right 
or  dalm  to  the  land  in  controversy;  that  the 
bequest  in  the  will  of  RudislU,  their  grand- 
father, was  to  a. class;  and  that  plaintiffs  in 
error.  Inasmuch  as  their  mother  was  a  member 
of  that  class,  and  had  died  before  the  death 
of  the  testator,  took  nothing  under  the  will. 
When  the  First  division  met  to  consider  the 
case,  it  found  that  it  was  necessary,  in  order 
fully  to  determine  these  questions,  to  have 
the  whole  wUl  before  the  court;  whereupon 
an  order  was  passed  directing  the  clerk  of  the 
superior  court  to  send  up  a  certified  copy  of 
the  will.  It  was  also  ordered  that  the  case  be 
rear^gued  before  the  court  as  a  whole,  and 
npcm  this  reargument  it  appeared  that  while 


tbe  will  was  introduced  In  evidence  In  the 
court  below,  yet  In  making  up  the  brief  of 
eridence  only  an  abstract  of  certain  danses 
of  the  will  was  Inberted  therein.  In  the  ooo- 
sultatlon  by  the  court  as  a  whole,  it  was  de- 
termined that  the  enthre  wiU  could  oot  be  con- 
sidered, because  it  bad  not  been  incorporated 
In  the  brief  of  the  testimony,  the  latter  coatain- 
ing  only  an  abstract  of  certain  clauses  <^  tbe 
will.  TUs  court  has  full  power,  wbere  any 
part  of  the  record  has  been  omitted  in  tbe 
transcript  sent  here,  to  send  for  tbe  sazne, 
if  it  be  necessary  in  the  consideration  of  tbe 
case;  but  where  evidence  has  been  introduced 
upon  the  trial,  but  not  Incorporated  in  tbe 
brief  of  evidence,  and  thereby  made  a  pan 
of  the  record,  this  court  has  no  power  t6  send 
for  such  omitted  portions  of  the  evidence,  or 
to  consider  the  same  in  deciding  a  case,  tbongb 
it  has  inadvertently  ordered  them  to  be  sent 
up.  In  the  present  case,  the  entire  wiU  not 
having  been  incorporated  in  the  brief  <rf  testi- 
mony, the  court  cannot  ccmsider  It  'Even 
could  it  do  so,  it  seems  that  in  the  case  of 
Smith  V.  Williams,  89  Ga.  14,  15  S.  E.  130,  in 
which  this  same  wUl  was  under  consideration, 
this  court  placed  upon  it  a  construction  dif- 
ferent from  that  contended  for  by  counsel  for 
defendant  in  error. 

2.  It  appears  fix>m  the  record  that  tbe  plain- 
tiffs in  error,  the  children  of  Smith  1^  bis 
first  wife,  had  brought  their  action  against 
Mrs.  Smith,  the  third  wife,  to  recover  the  land 
in  dispute,  and  that  on  the  trial  of  the  same  a 
verdict  and  judgment  were  rendered  in  tbelr 
favor.  Before  this  action  of  ejectment  was 
commenced  by  the  children,  Mrs.  Smith  bad 
borrowed  money  from  the  New  England  Mort- 
gage Security  Company,  and,  as  security  for 
the  payment  of  the  same,  had  made  and  exe- 
cuted to  the  mortgage  company,  under  section 
2771  et  seq.  of  the  GlvU  Code,  a  deed  to  this 
land.  It  further  appears  that  the  debt  of 
Mrs.  Smith  was  not  paid  when  due,  and  that 
the  mortgage  company  brought  its  action 
against  her,  and  recovered  Judgment  thereon. 
Following  the  above-cited  sections  of  tbe  Oode. 
it  made  and  had  recorded  a  conveyance  of  the 
property  to  Mrs.  Smith,  and  then  had  exe- 
cQtion  levied  upon  such  property.  A  dalm 
thereto  was  then  filed  by  the  present  plaintiffs 
in  error.  In  the  trial  of  this  claim,  tbe  claim- 
ants offered  in  evidence  the  Judgment  wblcb 
they  had  obtained  in  their  action  of  ejectment 
against  Mrs.  Smith  to  recover  the  land.  This 
was  ruled  out  by  the  court  and  this  ruling  is 
made  one  of  the  grounds  of  the  motion  for  a 
new  trial.  While  It  is  the  general  rule  that 
the  Judgment  of  a  court  of  competent  Jurisdic- 
tion Is  conclusive,  between  parties  and  tbeir 
privies,  as  to  the  facts  which  it  decides  (Civ. 
Code,  §  5348),  yet  this  broad  statement  Is  sub- 
ject to  some  qualification.  Most  rales  de- 
signed to  cover  broad,  complex,  and  vaiyiok 
relations  must  be,  in  certain  instances,  some- 
what modified,  and  so  with  this  one.  The 
rule  is  as  Just  above  stated,  jel  It  bas 
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held  not  to  apply  so  as  to  make  a  judgment 
against  a  tenant  for  life  conclusive,  as  to  the 
facts  It  decides,  against  the  reversioner,  who 
has  not  been  made  a  party  to  the  action. 
Other  qualifications  of  the  general  rule  have 
been  made,  and  both  reason  and  authority,  we 
think,  require  that  it  be  restricted  in  the  pres- 
ent case.     A  Judgment  against  a  party  estops 
his  grantee  when  the  grant  !s  subsequent  to 
the  Judgment    After  Judgment  the  property 
Is,  in  the  hands  of  the  grantor,  impressed 
therewith,  and,  as  he  conveys  no  greater  in- 
terest than  he  has,  the  grantee  receives  the 
pix)perty  impressed  with  the  judgment,  and 
is  estopped  to  deny  the  facts  by  it  decided. 
^'He  holds  by  a  derivative  title  from  such 
grantor,  and  cannot,  therefore,  be  in  a  better 
situation  than  the  party  from  whom  he  ob- 
tained his  right"     CampbeU  v.  Hall,  16  N. 
Y.  575;   Gunn  v.  Wades,  62  Ga.  20.     A  case 
where  the  grantee  takes  the  property  before 
the  commencement  of  the  action  on  which  the 
Judgment  Is  founded  is  within  neither  the  rea- 
son nor  the  rule.    The  grantee  and  grantor 
are  privies  in  estate,  but,  as  to  acts  done  and 
relations   formed  .by   the   grantor  after   the 
alienation  of  the  property,  the  grantee  Is  not 
bound.    As  to  such  acts  and  relations,  subse- 
quent to  the  grant,  they  are  not  in  privity. 
After  an  absolute  giant  of  my  land  to  another, 
I  cannot,  by  acts  of  mine,  or  by  submission  to 
the  rendition  of  Judgments  against  me,  lessen 
the  Interest  vested  in  that  other  by  the  grant 
This  reasoning  applies  with  equal  force  to 
the  present  case,  where  the  deed  was  given 
to  secure  a  debt;    and  we  think,  therefore, 
that  the  deed  having  been  made  before  the 
commencement  of  the  action    in    ejectment 
against  the  grantor,  the  grantee  is  not  con- 
cluded or  estopped  by  the  judgment.     He  is 
privy  in  estate  only  with  respect  to  the  estate 
at  the  time  of  the  execution  of  the  security 
deed,  or  to  what  is  the  legitimate  result  of  its 
status  at  that  time.     Mathes   v.   Cover,   43 
Iowa,  512;  Garrard  v.  Hull,  92  Ga.  787,  20  S. 
K.   357.     These  principles  are  recognized   In 
our  Code  In  a  closely  analogous  case,  when  it 
declares:    **The  admissions  of  privies    ♦    •    • 
are  admissible  as  against  the  parties  them- 
selves, but  declarations  of  privies  in  estate, 
after  the  estate  has  passed  out  of  them,  can- 
not be  received."     Civ.   Code,   §  5193.    And 
the  reason  for  this  modification  of  the  rule  re- 
lating to  admission  of  privies  In  estate  is  Iden- 
tical with  that  given  as  controlling  the  rule  in 
regaM  to  the  conclusiveness  of  judgments 
against  privies.     See  Campbell  v.  Hall,  supra; 
Mathes  v.  Cover,  supra;   Chester  v.  Associa- 
tion, 64  Cal.  42,  27  Pac.  1104;    Bartero  v. 
Bank,  10  Mo.  App.  76;  Coles  v.  Allen,  64  Ala. 
d8;    Tbdd  v.  Floumoy's  Heirs,  66  Ala.  99; 
I>ooley  V.  Potter,  140  Mass.  49,  2  N.  E.  935; 
1  Qreenl.  Bv.  (15th  Ed.)  536;  12  Am.  &  Eng. 
E:iic.  Law,  pp.  92,  93,  and  notes.    The  Judg- 
ment offered  in  evidence  was  not  binding  on 
the  defendant  in  error,  the  grantee  in  the  se- 
curity deed,  and  cannot  be  of  any  probative 
value  in  this  case  in  determining  the  facts  de- 


cided by  the  suit  on  which  it  is  founded.  To 
prove  the  facts  decided  by  it  such  judgment 
was  not  competent  or  relevant  evidence  in  this 
case,  and  when  offered  for  that  purpose  it 
was  properly  rejected  by  the  Judge. 

3.  It  appears  that  the  defendant  in  execution 
purchased  the  land  in  dispute  at  a  sheriff's  sale 
as  the  property  of  her  husband,  since  deceased. 
On  the  trial  certain  uosigued  memoranda, 
proved  to  be  in  the  handwriting  of  the  de- 
ceased husband,  were,  over  the  objection  of 
claimants,  admitted  in  evidence.  These  mem- 
oranda were  mere  declarations  or  admissions, 
not  under  oath,  and  not  even  signed;  but  most 
of  them  appear  to  be  declarations  against  the 
hiterest  of  the  declarant,  and  they  were,  under 
section  5181  of  the  Civil  Code,  admissible  hi 
evidence.  The  joint  returns  of  Rudisill  and 
Smith  were  not  inadmissible  for  the  reasons 
assigned  in  the  motion  for  a  new  trial.  The 
returns  seem  to  have  been  a  joint  return  by 
the  two  executors,  although  verified  by  Ru- 
disill only.  It  must  have  been  allowed  and 
recorded  by  the  ordinary,  for  in  the  brief  of 
evidence  it  is  mentioned  as  a  certified  copy 
from  the  ordinary's  olfice  of  the  county.  The 
Item  of  the  return  insisted  upon  by  the  plain- 
tUT  in  the  court  below  seems  to  be  somewhat 
relevant  to  the  matter  in  issue. 

4.  The  defendant  in  execution,  as  has  been 
stated,  purchased  the  land  in  dispute  at  ^ 
sherlfit's  sale.  On  the  trial  of  the  present  case, 
the  deed  of  the  sheriff,  and  the  fi.  fas.  under 
which  the  land  described  in  the  deed  was  sold 
were,  over  objection  of  claimants,  introduced 
in  evidence.  The  claimants  objected  on  the 
ground  that  the  levies  and  sale  were,  void  for 
uncertainty,  and  for  insufliciency  of  description 
of  the  property  levied  upon.  The  deed  of 
the  sheriff  was  to  Mrs.  M.  A.  M.  Smith,  and 
conveyed  "all  that  tract  or  parcel  of  land 
lying  in  the  county  of  Taliaferro,  known  as 
the  *Home*  or  'Bermuda'  place,  adjoining  lands 
of  Alfred  Borne,  John  B.  Evans,  and  others, 
containing  five  hundred  and  eighty  acres,  more 
or  less,  the  same  being  the  number  of  acres, 
more  or  less,  left  in  said  home  tract  after  the 
homestead  of  said  Henry  D.  Smith,  contain- 
ing seventy  acres,  had  been  taken  out  of  saJd 
tract;  said  homestead  embracing  the  dwelling 
house  and  other  Improvements  In  said  tract 
of  land,  and  with  such  metes  and  bounds  as 
are  set  forth  in  the  record  of  the  same  record- 
ed in  the  clerk's  office  of  the  superior  court  of 
Taliaferro  county,  in  Book  A,  page  149,  of 
Homesteads."  The  entries  on  the  fi.  fas.  were 
as  follows:  "Georgia,  Taliaferro  County.  I 
have  this  day  levied  this  fi.  fa.  on  two  tracts 
of  land  In  said  county,— one  known  as  the 
'Home  Tract,'  contahilng  four  hundred  acres, 
more  or  less,  and  one  known  as  the  *Mill 
Tracts'  containing  two  himdred  acres,  more  or 
les8,~as  the  property  of  the  defendant  This 
Nov.  13,  1868.  P.  G.  Veazey,  Sheriff." 
"Georgia,  Taliaferro  County.  I  have  this  day 
levied  the  within  fi.  fa.  on  one  tract  of  land 
in  said  county,  known  as  the  'Home  Tract,* 
containing  six  hundred  acres  and  fifty  acrea 
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more  or  less,  as  the  property  of  deft  July 
15,  1875.  M.  D.  L.  Googer,  Sheriff."  These 
descriptions  of  the  property  were  not  as  defi- 
nite and  specific  as  they  might  have  been,  bat 
they  seem  to  be  safflcient  to  determine  the 
propoiy  sought  to  be  described.  While  they 
may  not  hare  completely  identifled  the  prop- 
erty, they  at  least  furnished  the  means  of 
identification.  The  inaccuracies  in  the  expres- 
sion of  the  number  of  acres  levied  upon  and 
sold  are  slight,  and  cannot  be  held  to  affect 
the  yalidity  of  the  sale.  On  the  whole,  we 
think  the  £L  fas.  and  the  entries  thereon  were 
sufficient  to  uphold  the  sale,  and  are  not  void 
for  uncertainty,  or  for  insufficiency  of  descrip- 
tion, and  that  the  deed  introduced  sufficiently 
described  the  property  conveyed.  Beardsley 
y.  Hilson,  94  6a.  50,  20  8.  E.  272;  Derrick 
V.  Sams,  08  Ga.  397,  25  S.  E.  509.  The  levies 
under  which  the  land  was  sold,  and  the  deed 
of  the  sheriff,  were  properly  admitted  to  show 
the  title  of  those  claiming  under  sale  and  con- 
veyance. 

5.  Hie  Judge  dhrected  a  verdict  finding  the 
pr(^;>erty  subject  A  verdict  should  be  directed 
only  where  demanded  by  the  evidence,  and 
this  was  not  the  case  here.  The  evidence  was 
conflicting  as  to  the  issues  of  fact  upon  which 
the  case  should  have  been  determined,  and 
should  have  been  submitted  to  the  Jury  with 
proper  instructions.  The  direction  of  a  verdict 
was  ecroaeoua.    Judgment  reversed. 


(101  Oa.  94) 

MOORE  et  al.  v.  MEDLOOE. 
(Supreme  Coart  of  Georgia.     May  7,  1897.) 

Right  to  bb  Sitbd  in  0nb*8  Countt— Subhib- 
sioif  to  Jurisdiction. 
A  plaintiff,  who  institutes  a  suit  in  a  coun- 
ty other  than  the  one  in  which  he  resides,  for 
all  the  purposes  of  the  defense  of  that  suit, 
submits  himself  to  the  jurisdiction  of  the  courts 
of  the  county  in  which  the  suit  is  pending,  and, 
if  such  suit  is  pending  in  a  court  of  limited  ju- 
risdiction, which,  for  want  of  power,  cannot  af- 
ford foU  reUef,  the  defendant,  by  proper  pro- 
ceeding in  the  superior  court  of  the  county 
where  the  suit  was  instituted,  may  set  up  and 
have  adjudicated,  as  to  the  nonresident  plain- 
tiff, all  matters  necessary  for  his  complete  de- 
fense. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gwinnett  county; 
N.  L.  Hutchins,  Judge. 

Suit  by  P.  O.  Medlock  against  Moore,  Marsh 
&  Go.  for  an  injunction  and  other  equitable 
relief.  From  a  Judgment  for  plaintiff,  defend- 
ants bring  error.    Afllrmed. 

The  following  is  the  ofiicial  report: 
Medlock  filed  in  the  superior  court  of  Gwin- 
nett county  his  petition  againrt  Moore,  Marsh 
ft  Oo.  to  enjoin  the  further  prosecution  by 
them  of  an  action  against  him  then  pending  in 
the  city  court  of  that  county.  The  defendants 
demurred  to  the  petition  on  the  ground  that  it 
appeared  therefrom  that  the  superior  court  of 
Gwinnett  county  had  no  Jurisdiction  to  try  the 
ease,  the  petition  showing  upon  its  face  that 
the  defendants  were  residents  of  Fulton  coun- 


ty, and  not  of  Gwinnett  county.  The  court 
overruled  the  demurrer,  and  the  defendants 
excepted. 

The  petition  alleged:  At  the  February  term, 
1896,  of  the  city  court  of  Gwinnett  county,  de- 
fendants filed  a  suit  against  petitioner  upon 
three  promissory  notes,— one  for  $522.10,  due 
December  1,  1892;  one  for  $522.25,  due  Janu- 
ary 1,  1893;  and  one  for  $522.35,  due  March 
1,  1893,— each  bearing  interest  from  maturity 
at  the  rate  of  8  per  cent  per  annum.  On  the 
note  which  fell  due  December  1,  1892,  there 
had  been  paid  $300,  January  27,  1893,  and 
$203.63,  December  24,  1894.  At  the  appear- 
ance term  of  said  court,  on  the  second  Mon- 
day in  February,  1896,  petitioner  filed  his  plea 
to  said  suit,  as  required  by  law,  and  in  saidf 
plea  set  forth  all  of  his  defenses  thereto  and 
certain  equities  which  he  claims;  among  otbos, 
that  the  note  sued  on,  as  well  as  certain  deeds 
there  described,  shall  be  glyen  up  and  cancel- 
ed. The  petition  then  sets  forth  a  copy  of  the 
plea  referred  to,  in  which  it  is  aUeged:  On  or 

about  the day  of  April,  1893,  in  order  to 

secure  his  taidebtedness  to  the  plaintiffs,  peti- 
tioner turned  over  to  them  as  collateral  securi- 
ty a  note  made  by  W.  I.  Zachry  and  J.  K 
Richmond,  of  the  county  of  Pulton,  in  this 
state,  for  $1,100,  which  note  was  payable  to 
defendant  and  was  at  that  time  perfectly  sol- 
yent  Said  note  was  due  four  months  after 
date,  and  was  drawing  interest  at  the  rate  of 
8  per  cent  Said  Zachry  and  Richmond  were 
well  known  to  plaintiffs,  and  it  was  agreed 
that  the  plaintiffs  would  proceed  to  collect  said 
note  as  soon  as  due,  and  ai^ly  the  proceeds  to 
the  payment  of  the  defendant's  indebtedness 

to  theuL    On  the day  of  August  1893. 

defendant  called  on  the  plaintiffs,  and  notified 
them  to  proceed  to  make  the  money  on  said 
note  so  held  by  them  as  collateral  security.  At 
that  time  said  note  was  perfectly  solvent  and. 
had  the  plaintiffs  exercised  ordinary  diligence, 
the  full  amount  due  thereon  could  have  been 
collected;  but  at  said  time  defendant  stated 
.that  Zachry  was  perfectly  solvent  and  that 
they  had  agreed  to  extend  the  time  of  pay- 
ment, which  defendant  is  hiformed  they  did, 
without  his  consent  and  to  his  injury  and  dam- 
age. Such  extension  of  time  made  by  plain- 
tiffs was,  in  effect  a  conversion  of  the  same 
to  their  own  use,  and  operated  to  release  him 
from  further  liability  on  his  notes  to  the  ex- 
tent of  the  amount  due  on  the  note  so  trans- 
ferred by  defendant  to  them.  On  or  about 
October  20,  1893,  by  an  agreement  entered  In> 
to  between  plaintiffs  and  W.  I.  Zachry,  the 
note  which  defendant  had  turned  over  to  plain- 
tiffs as  collateral  security  was  delivered  up 
and  canceled,  and  new  notes  were  taken,  paya- 
ble to  defendant  one  due  November  15,  1^3. 
for  $580.85,  and  the  other  due  December  la 
1893,  for  $580.96,  which  notes  were  accepted 
by  plaintiffs  as  payment  pro  tanto  of  defend- 
ant's indebtedness  to  them,  and  defendant  was 
entitled  to  a  credit  for  said  amount  on  the 
notes  here  sued  on,  and  he  pleads  the  same  as 
payment,  and  that  he  subsequently  paid  off  the 
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balance  due  thereon,--^  14S.80  on  October  20, 
1894,  and  $203  on  November  21,  1894.  (9) 
After  the  maturity  of  the  notes  so  taken  by 
the  plaintiffs  as  last-above  mentioned,  to  wit, 
on  December  18,  1898,  plaintiffs,  without  the 
consent  of  defendant,  gave  to  said  Zachry  and 
Richmond  a  further  extension  of  time,  hi  con- 
sideration that  said  Zachry  would  transfer  to 
them  15  shares,  of  the  par  value  of  $100  each, 
of  the  stock  of  the  Atlanta  Land  &  Manufac- 
turing Company,  which  stock  Is  still  held  by 
said  plaintiffs  to  Secure  the  payment  of  said 
notes.  Such  extension  of  time,  for  a  valuable 
consideration,  was  of  great  injury  and  damage 
to  defendant  (if  he  was  still  liable  on  said 
notes  so  held  as  collateral  security,  which  he 
denies),  and  discharged  .him  from  liability 
thereon  to  the  extent  of  the  amount  of  said 
notes.  (10)  Although  the  notes  taken  by  plain- 
tiffs, as  set  forth  in  paragraph  9  of  this  plea, 
were  payable  in  bank,  and  one  or  both  of 
them  were  protested  for  nonpayment,  no  notice 
of  said  refusal  to  pay  or  protest  was  served  on 
blm  by  plaintiffs,  or  other  person,  as  required 
by  law,  by  which  negligence  and  failure  to 
comply  with  the  law  he  was  and  .is  damaged 
to  the  extent  of  the  amount  of  said  notes.  Sub- 
sequently W.  I.  Zachry,  who  was  then  in  fall- 
ing circumstances,  offered  to  give  to  plaintiffs, 
as  additional  security  for  the  payment  of  his 
debt,  a  bond  for  titles  to  pertain  real  estate  In 
or  near  the  dty  of  Atlanta  of  the  value  of 
$10,000,  or  other  large  sum,  which  said  plaln- 
tlffs  negligently  failed  to  accept,  and  by  such 
want  of  care  and  diligence  the  plaintiffs  lost 
the  ooiOection  of  said  notes.  By  reason  of  the 
failure  of  plaintiffs  to  sue  said  notes,  as  di- 
rected and  requested  by  defendant,  at  the  time 
of  theh:  maturity,  and  the  extension  of  tftne 
without  his  consent,  plaintiffs  are  liable  to  ac- 
count to  him  for  the  full  value  thereof  as  a 
credit  on  his  indebtedness  to  them.  By  chan- 
ging the  form  of  the  indebtedness,  and  taking 
new  notes  from  said  Zachiy  and  Richmond, 
and  extending  the  time  o(  payment,  they  con- 
verted the  same  to  their  own  use,  and  such 
conversion  amounted,  in  justice  and  law,  to  a 
payment  to  the  extent  of  the  amount  then  due 
on  said  notes,  and  he  is  in  equity  and  good 
conscience  entitled  to  a  full  and  complete  dis- 
charge, he  having  paid  the  balance  due  there- 
on, as  hereinbefore  set  forth.  If  the  taking 
of  said  notes  in  lieu  of  the  original  notes  did 
not  operate  as  a  payment  pro  tanto,  the  fur- 
ther extension  of  time  by  plaintiffs  for  a  val- 
uable consideration,  and  the  failure  of  plain- 
tiffs "to  notify  defendant  of  the  Zachry  and 
Richmond  notes  for  nonpayment,'*  discharged 
him  from  further  liability  on  his  notes  now 
sued  on,  to  the  amount  then  due  on  said  notes 
of  Zachry  and  Richmond.  Plaintiffs,  by  neg- 
ligence and  want  of  proper  care  and  diligence, 
and  to  great  damage  and  injury  of  defendant, 
continued  to  extend  the  time  of  payment,  and 
did  not  institute  suit  on  the  Zachry  and  Rich- 
mond notes  until  they  had  failed  and  had  be- 
come insolvent,  and  a  large  number  of  other 
salts  were  instituted  by  other  parties,  and  un- 


til said  Zachry  and  Richmond  had  disposed  of 
their  property  so  that  it  could  not  be  reached 
by  the  Judgment  in  favor  of  plaintiffs.  On 
September  30,  1892,  defendant  executed  and 
delivered  to  plaintiffs  a  deed  to  certain  land 
(described  In  the  plea)  to  secure  the  indebted- 
ness of  defendant  to  plaintiffs  at  that  time^ 
and,  defendant  having  fully  paid  off  and  dis- 
charged the  indebtedness  which  said  deed  was 
given  to  secure,  he  prays  a  decree  of  the  court 
that  the  plaintiffs  deliver  up  said  deed  to  be 
canceled  as  a  doud  on  his  title,  and  that  plain- 
tiffs by  decree  be  required  to  execute  and  de- 
liver a  deed  to  him  reconveying  said  property 
to  him;  also  that  such  other  relief  be  granted 
him  as  may  be  equitable  and  Just  in  the  prem- 
ises. Petitioner  makes  said  plea  and  answer 
a  part  of  his  petition  for  hijunctlon  and  relief, 
and  alleges  further:  Said  city  court,  for  want 
of  Jurisdiction  in  equity  causes  or  where  equi- 
table relief  is  sought,  cannot  give  full,  ad^ 
quate,  and  complete  relief,  to  which  petitioner 
is  entitled,  and  said  court  has  no  power  to  en- 
force the  equities  set  up  in  said  plea,  and 
frame  remedies  sufficient  to  protect  the  inter- 
est of  petitioner.  The  facts  stated  hi  said  pleei 
are  true,  "and  the  titles  to  the  property  tiiere- 
in  described,  and  which  were  acquired  by 
Moore,  Marsh  &  Co.,  as  set  forth  in  said  plea, 
are  in  equity  and  good  conscience  void,  and 
ought  to  be  canceled,  because  the  debts  they 
were  given  to  secure  have  beeo  paid  off." 
"Said  deeds  are,  as  they  stand  cm  record,  a 
doud  on  the  title  to  petitioner's  proi)erty,  and 
they  should  be  delivered  up  to  be  canceled." 
Petitioner  prays:  (1)  That  plaintiffs  hi  said 
suit,  Moore,  Marsh  &  Co.,  of  the  county  of  Pul- 
ton, in  said  state,  be  enjohied  from  further 
prosecuting  their  said  action  hi  the  dty  court 
of  Gwinnett  county,  and  that  said  court  be  en- 
Joined  from  hearing  "or  ddlvering  said  case." 
(2)  That  by  decree  of  this  court  the  notes  sued 
on,  as  above  described,  shall  be  declared  fully 
paid  off  and  discharged,  and  that  the  "deeds" 
to  secure  the  payment  of  the  notes  given  by 
petitioner  to  Moore,  Marsh  &  Co.,  as  described 
in  said  plea,  be  surrendered  up  to  be  cancded, 
and  said  Moore,  Marsh  &  Co.  be  required  to 
execute  all  proper  conveyance  that  may  be  nec- 
essary to  fully  vest  the  title  of  all  said  property 
in  petitioner.  (3)  That  the  city  court  of  Gwin- 
nett county  be  required  to  certify  and  send  up 
to  this  (the  superior)  court  the  declaration, 
plea,  and  all  other  papers  rdating  to  said  ease 
whldi  may  be  of  file  or  record  in  said  dty 
court.  (4)  That  such  other  and  further  relief 
be  granted  petitioner  in  the  premises  as  may 
be  meet  and  proper,  etc.  In  the  prayer  for 
process  the  defendants  are  described  as  "of  the 
county  of  Fulton,  in  said  state." 

O.  H.  Brand  and  Harrison  A  Peeples,  for 
plaintiffs  in  error.  T.  M.  Peeples  and  J.  A« 
Hunt,  for  defendant  in  error. 

LITTLE,  J.  The  facts  are  stated  in  the 
official  report  It  will  be  seen  from  the 
facts  given  above  that  the  defendant  In  «^r- 
ror  had  filed  In  the  superior  court  of  Gwln- 
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nett  county  an  equitable  petition,  praying, 
among  other  things,  that  a  suit  then  pend- 
ing In  the  city  court  of  Gwinnett  county 
brought  by  the  plaintiffs  In  error  against 
him  should  be  enjoined,  and  that  the  mat- 
ters involyed  by  the  petition  and  pleas  in 
said  case  be  transferred  to  the  superior 
court,  aud  there  fully  adjudicated.  To  this 
petition  the  plaintiffs  In  error  filed  a  demur- 
rer, on  the  ground  that  the  superior  court 
of  Gwinnett  county  had  no  Jurisdiction  to 
try  the  case,  the  petition  showing  upon  Its 
face  that  the  plaintiffs  in  error  were  resi- 
dents of  Fulton  county,  and  not  of  Gwinnett 
county.  The  error  assigned  here  is  that  the 
Judge  below  erred  in  oyerrullng  this  demur- 
rer. 

To  determine  properly  the  question  involv- 
ed, it  is  necessary  to  construe  section  4050 
of  the  Civil  Code  in  the  light  of  the  con- 
stitutional provision  found  in  section  5874 
of  the  Civil  Code.  After  providing  in  pre- 
ceding sections  for  the  venue  of  suits  against 
Joint  obligors,  makers,  and  Indorsers,  pro- 
ceedings for  divorce,  and  cases  involving 
titles  to  land,  it  is  provided  by  the  section 
just  referred  to  that  all  other  civil  cases 
shall  be  tried  in  the  county  where  the  de- 
fendant resides.  It  Is  provided  by  section 
4950,  supra,  that  all  petitions  for  equitable 
relief  shall  be  filed  in  the  county  of  the  reel- 
dence  of  one  of  the  defendants  against  whom 
substantial  relief  is  prayed.  There  is,  how- 
ever, an  exception,  and  also  a  proviso,  incor- 
porated in  the  section  referred  to.  The  ex- 
ception is  that.  In  cases  of  injunctions  to 
stay  pending  proceedings,  the  petition  may 
be  filed  in  the  county  where  the  case  is  pend- 
ing, provided  that  there  is  no  relief  prayed 
as  to  matters  not  Included  in  such  litigation. 
In  other  words,  the  provision  of  the  statute 
Is  that,  while  petitions  for  equitable  relief 
must  generally  be  filed  in  the  county  of  the 
residence  of  one  of  the  defendants  against 
whom  relief  is  prayed,  yet,  in  cases  of  in- 
junctions to  stay  pending  proceedings,  the 
petition  may  be  filed  in  the  county  where 
the  proceedings  are  pending,  but  no  relief 
shall  be  granted  in  such  equitable  petition 
as  to  matters  which  are  not  Included  in  the 
litigation  sought  to  be  stayed.  In  the  case 
at  bar  the  plaintiffs  in  error  had  filed  in  the 
city  court  of  Gwinnett  county  a  common-law 
proceeding  to  recover  a  Judgment  on  three 
promissory  notes  alleged  to  be  due  by  the 
defendant  to  the  plaintiffs.  The  defendant 
filed  several  pleas,  alleging,  among  other 
things,  that  he  had  delivered  several  promis- 
sory notes  on  other  persons  to  the  plaintiffs 
as  collateral  to  secure  the  payment  of  the 
notes  sued  on;  that  the  plaintiffs  had  n^- 
lected  to  collect  such  collateral  notes,  al- 
though they  could  have  done  so  by  due  dili- 
gence; that  the  plaintiffs  had  also  given  up 
to  the  makers  such  collateral  notes,  and  tak- 
en others  in  their  stead,  and  had  extended 
the  time  of  payment  without  his  consent; 
that  at  the  time  of  making  the  notes  sued 


on  he  had  executed  and  deUvered  to  the 
plaintiffs,  to  secure  the  payment  of  aacli 
notes,  a  deed  conveying  the  title  to  a  cer- 
tain lot  of  land  in  Gwinnett  county.  From 
this  and  other  statements  averred  to  be  true 
In  the  pleas,  he  alleged  in  his  equitable  pie- 
tltlon  that  the  city  court  of  Gwinnett  county 
did  not  have  Jurisdiction  to  fully  adjudicate 
the  case  on  the  equitable  defenses  set  up  l>y 
him,  and  to  afford  him  full  and  complete  re- 
lief, and  therefore  prayed  that  the  plaintiffs 
should  be  enjoined  from  proceeding  fortlier 
with  their  common-law  suit  in  the  dty  court; 
that  the  case  should  be  adjudicated  under 
his  said  petition  in  the  superior  courts  and 
that  the  notes  should  be  decreed  to  hav^e 
been  paid;  that  they  should  be  delivered 
up  and  canceled;  that  the  deed  given  to  se- 
cure such  notes  should  l>e  declared  void; 
and  for  general  equitable  relief  growing  out 
of  said  suit,  and  the  defenses  thereto*  as 
set  up  in  the  defendant's  pleas. 

The  question  is,  did  the  superior  court  of 
Gwinnett  county  have  jurisdiction  to  folly 
determine  the  case,  under  the  allegations 
and  prayer  of  the  petition?  -  It  must  be  con- 
ceded that  the  city  court  of  Gwinnett  coun- 
ty, from  its  limited  Jurisdiction,  could  not 
fully  adjudicate  the  case  under  the  equities 
set  up  by  the  defendant  The  section  of  tlie 
Code  cited  authorizes  proceedings  for  in- 
junction to  stay  proceedings  to  be  filed  in 
the  county  where  such  proceedings  are  pend- 
ing. We  take  it,  this  can  mean  nothing  else 
but  that  the  proceedings*  may  be  filed  in 
such  a  court  in  the  county  as  has  jurisdic- 
tion to  hear  and  grant  applications  for  in- 
junctions, which,  of  course,  is  the  superior 
court.  If  a  city  court  did  not  have  the  pow- 
er and  Jurisdiction  to  grant  relief  under  a 
proper  equitable  plea,  an  equitable  proceed- 
ing in  the  superior  court  of  the  county  where 
the  action  is  pending  will  be  entertained,  in 
order  that  the  entire  controversy  may  be 
finally  there  adjudicated.  Bank  v.  Carlton,  96 
Ga.  409,  23  S.  E.  388.  It  is  not  intended  to 
be  held  that  defenses  of  an  equitable  nature 
may  not  be  made  in  city  courts,  but  in  every 
Instance  the  evidence  offered  to  sustain  sucb 
defenses  must  be  such  as  Is  admisailde  In 
a  court  of  law  and  under  legal  rules.  Biag" 
llsh  V.  Thorn,  96  Ga.  561,  23  S.  B.  843.  If 
We  take  all  the  allegations  averred  in  the 
defendant's  plea  to  be  true,  it  is  manifest 
that  a  proper  adjudication  of  the  case  can* 
not  be  had,  except  by  a  court  having  full 
equity  jurisdiction.  It  Is  true  that  some  of 
the  issues  raised  can  be  properly  adjudicat- 
ed in  the  city  court,  but,  under  the  def ensee 
filed  to  a  recovery  of  a  Judgment  on  the 
notes,  an  application  of  equitable  rules  and 
prhiciples  is  Involved,  and,  under  the  stato- 
tory  provisions  to  which  we  have  referredU 
a.  bill  for  injunction  against  a  suit  at  law« 
brought  by  a  nonresident  plaintiff,  will  be 
retained  to  grant  relief  as  to  all  mattera 
Involved  in  a  proper  settlement  of  the  liti- 
gation pending  at  law.    James  r.  8ama»  OO 
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Ga.  404,  17  S.  B.  002:  Beall  y.  Bust,  68  Ga. 
774.  It  may  be  said  that  there  are  collater- 
al questions  made  by  the  pleas,  and  that 
the  determination  of  such  collateral  ques- 
tkms  is  mainly  the  basis  at  the  equitable 
relief  sought.  But  however  this  may  be,  if 
such  questions  are  properly  raised  in  de- 
fense to  a  pending  suit,  and  their  considera- 
tion is  necessary  to  a  full  defense,  and  they 
are  included  in  the  litigation,  a  court  of 
equity  will  go  on  to  do  equity  between  the 
parties,  and  will  grant  substantial  relief  as 
to  all  matters  of  defense  properly  included 
in  the  litigation  enjoined.  Such  an  equita- 
ble proceeding  is  based  on  the  idea  that 
while  the  plaintiff  in  the  original  suit  may 
not  be  a  resident  of  the  county  where  it  is 
pending,  yet,  when  he  Yoluntarlly  instituted 
that  suit,  he  gave  to  the  courts  of  the  coun- 
ty where  It  was  instituted  Jurisdiction  of 
his  person  sufficient  to  answer  all  the  ends 
of  Justice  respecting  the  suit  originally  in- 
stituted. Caswell  V.  Bunch,  77  Ga.  504. 
Such  a  proceeding,  in  our  opinion,  is  not  ag- 
gressive; but  when  any  meritorious  ground 
of  defense  is  set  up  by  a  plea,  and  the  ad- 
judication of  it  would  tend  more  fully  to 
declare  and  protect  the  rights  of  a  defend- 
ant, and  it  Is  necessary  so  to  do  to  enjoin 
a  common-law  action  pending,  an  equitable 
petition  for  this  purpose  is  properly  institut- 
ed, and  is  not  held  to  be  aggressive,  but 
strictly  defensive,  to  such  common-law  pro- 
ceeding. We  are  of  the  opinion  that  a  court 
of  equity  alone  could  fully  and  entirely 
grant  the  relief  to  which  the  defendant  is 
entitled,  under  the  allegations  set  up  In  his 
pleas  to  the  common-law  action,  assuming 
them  to  be  true.  This  is  a  civil  case.  Un- 
der the  constitutional  provisions,  the  plain- 
tiffs in  error  instituted  their  suit  against  the 
defendant  in  error  where  he  resided,  to  wit, 
In  the  county  of  Gwinnett  The  defendant 
filed  bis  pleas  thereto,  and,  in  holding  that 
the  superior  court  can  alone  give  full  and 
adequate  relief  under  the  pleadings,  we  are 
in  strict  accord  with  the  constitutional  pro- 
vision, as  we  think,  which  requires  such 
cases  to  be  tried  in  the  county  where  the 
defendant  resides.  The  plaintiffs  in  error 
here  are  not  the  defendants  below,  nor  was* 
It  sought  to  make  them  defendants  by  filing 
the  pleas  in  the  city  court,  and  then  insti- 
tuting the  equitable  proceeding.  They  are 
still  plaintiffs.  The  defendant  in  the  case 
in  that  court  is  entitled  to  have  all  of  his 
defenses  adjudicated.  The  forum  which  the 
plaintiffs  have  chosen  has  no  Jurisdiction  to 
fully  adjudicate  such  defenses,  and  the  de- 
fendant has  sought  to  transfer  the  pending 
case  from  the  court  of  limited  Jurisdiction 
to  a  court  of  general  Jurisdiction  in  the  same 
county  where  the  suit  was  originally 
brought.  The  object  is  to  let  in  and  have 
Ills  defenses  adjudicated.  We  think  his 
equitable  petition  for  that  purpose  is  in  ac- 
cordance with  law,  and  not  violative  of  the 
constitutional  provision.   Judgment  affirmed. 


aot  Oa.  282) 
BNNIS  v.. HARALSON  et  al. 
(Supreme  Court  of  Georgia.     May  21,  1897.) 

GlANtSBMENT~IX)8S  OT  LiBN— H0RTOIOB8— iMSUa- 

ANOB  Monet. 

1.  That  money  due  to  several  tenants  in  com- 
mon upon  a  policy  of  fire  insurance  was,  after 
the  dissolution  of  a  garnishment  which  had 
been  served  upon  the  Insurance  company  at  the 
instance  of  a  creditor  of  one  of  these  tenants, 
collected  from  the  company,  and  used  in  re- 
building the  property  destroyed,  affords  no  rea- 
son for  defeating  the  garnishment. 

2.  A  mortgage  does  not  pass  title,  and  there- 
fore cannot  be  made  the  basis  of  a  claim  to  the 
mortgaged  property;  nor  can  the  holder  of  an 
unforeclosea  mortgage  claim  the  proceeds  of 
such  property  without  showing  equitable  rea- 
sons entitling  him  to  do  so;  and,  among  these, 
it  must,  in  a  case  like  the  present,  appear  that 
the  mortgagor  is  insolvent. 

(Syllabus  by  the  Court) 

Elrror  from  city  court  of  Columbus;  J.  li. 
McNeill,  Judge  pro  hac. 

Garnishment  by  Haralson  Bros.  &  Co. 
against  a  debtor  of  J.  W.  Bnnis.  T.  L.  Ennls 
interposed  a  claim  to  the  fund  in  suit,  and, 
from  a  Judgment  for  plaintiffs,  claimant 
brings  error.     Affirmed. 

Henry  C.  Cameron  and  W.  H.  McCrory,  for 
plaintiff  In  error.  Battle  &  Miller,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  1.  The  heirs  at  law  of 
Mrs.  Bnnis  were  entitled  to  $500  upon  a  poli- 
cy of  fire  insurance  which  had  been  issued 
to  her  in  her  lifetime.  A  creditor  of  J.  W. 
Ehmis,  one  of  these  heirs,  caused  a  garnish- 
ment to  be  served  upon  the  insurance  com- 
pany, to  which  the  latter  made  answer,  in 
effect  stating  that  J.  W.  Bnnis  and  four  oth- 
ers were,  as  such  heirs,  each  entitled  to  a 
distributive  share  in  the  amount  due  by  the 
company  to  the  estate  of  Mrs.  Bnnis.  The 
garntshment  was  dissolved  by  T.  L.  Bnnis, 
another  of  the  heirs,  who  traversed  the  an- 
swer made  by  the  insurance  company,  and 
claimed  the  Interest  of  J.  W.  Bnnis  in  the 
fund.  The  money  due  upo<n  the  policy  was 
accordingly  paid  over  to  the  claimant,  and 
was  expended  by  him  in  replacing  the  burned 
building.  In  the  policy,  the  company  had  re- 
served the  right  to  rebuild,  in  case  of  loss, 
in  lieu  of  settling  in  cash  for  any  damage 
which  might  be  sustained  by  the  insured  in 
the  event  the  building  burned.  It  did  not, 
however,  elect  to  exercise  this  right  The 
claimant  sought  to  defeat  the  garnishment 
because  of  the  fact  that  the  money  received 
under  the  policy  had  been  used  as  above  stat- 
ed. There  is  no  merit  in  this  position.  It 
is  obvious,  without  discussion,  that  the  exer- 
cise by  the  company  of  its  privilege  to  re- 
bulltl  would  have  been  an  altogether  different 
thing  from  the  use  of  the  money  by  the  bene- 
ficiaries of  the  policy  in  accomplishing  the 
same  result.  The  share  of  J.  W.  Ennls  in 
the  money  due  by  the  company  was  caught 
by  the  garnishment  before  the  company  had 
paid  it  over  to  any  one;  and  the  fact  that  tt 
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made  payment,  upon  a  dissolutlan  of  the  gar- 
nishment, to  T.  L.  Bnnia,  who  subsequently 
expended  the  money  in  replacing  the  burned 
building,  could  not  alter  the  legal  statua  of 
the  fund. 

2.  The  basis  of  the  claim  Interposed  by  T. 
L.  Bnmis  was  a  mortgage  which  had  been 
given  him  by  J.  W.  Ennls,  before  the  lire, 
covering  the  latter's  Interest  in  the  estate  of 
Mrs.  Ennis,  including  the  building  which  sub- 
sequently burned.  This  mortgage,  under  our 
statute,  passed  no  title  Into  T.  L.  Bnnis,  and 
therefore  could  not  be  held  to  support  his 
claim  of  a  legal  title  to  the  mortgaged  proper- 
ty. The  mortgage  had  never  been  foreclosed. 
Accordingly,  in  the  absence  of  some  equi- 
table reason,— -as,  for  instance,  the  insolvency 
of  the  mortgagor,— it  could  not  be  made  the 
basis  of  an  equitable  claim  to  the  insurance 
fimd,  treated  as  the  proceeds  of  the  mort- 
gaged property.  There  was  no  evidence  of 
the  insolvency  of  J.  W.  Ennis,  nor  does  the 
record  disclose  any  ground,  legal  or  equi- 
table, upon  which  the  claim  of  T.  L.  Ennls 
could  meritoriously  rest.     Judgment  affirmed. 


(101  Ga.  290) 


STONE   V.   NtX. 


(Supreme  Court  of  Georgia.     May  31,  1897.) 

I'LBADING— aMENDUBNT— FORECLOSVKB    OF  MORT- 
GAGB. 

1.  Amendments  to  a  petition  which  have  been 
duly  allowed  become  a  part  thereof,  and  must 
be  so  treated,  even  if,  on  proper  objection,  they 
should  have  been  rejected. 

2.  It  was  error  to. dismiss,  on  motion,  a  peti- 
tion to  foreclose,  as  an  equitable  mortgage,  an 
instrument  which,  though  having  the  form  of  an 
absolute  deed,  had,  in  another  case  between  the 
plaintiff  and  the  defendant,  been  adjudicated 
to  be  such  a  mortgage  only. 

(Syllabus  by  the  Ck>nrt.) 

Error  from  superior  court,  Muscogee  county; 
W.  B.  Butt,  Judge. 

Petition  by  Sallie  Stone  against  W.  A.  Nix 
to  foreclose  a  mortgage.  The  proceeding  was 
dismissed,  and  plaintiff  brings  error.  Be- 
versed. 

0.  J.  Thornton,  for  plaintiff  in  error.  Mil- 
der &  Miller,  for  defendant  in  error. 

LUMPKIN,  P.  J.  Amendments  to  petitions 
are  very  frequently  offered  which,  upon  ob- 
jection, should  not  be  allowed;  but  when  an 
amendment  to  a  petition  has,  without  ob- 
jection, been  duly  allowed  by  an  order  of  the 
court,  it  must,  of  course,  be  treated  as  a  part 
of  the  petition.  The  plaintiff  In  the  present 
case  filed  a  petition  to  foreclose,  as  an  equi- 
table mortgage,  an  instrument  in  the  form  of 
an  absolute  deed.  An  amendment  to  the  peti- 
tion, which  was  duly  allowed,  alleged,  In  sub- 
stance, that  in  another  case  between  the  same 
parties  this  Identical  instrument  had  been 
finally  adjudicated  to  be,  not  an  absolute  deed, 
but  a  mortgage.  The  court,  on  demurrer,  er- 
roneously dismissed  the  plaintiff's  proceeding. 
Taking  as  true  the  allegations  of  the  petition 


as  amended,  ihe  paper  sought  to  be  foreclosed 
should  have  been  dealt  with  as  an  equitable 
mortgage,  because  the  adjudication  above  men- 
tioned, whether  In  the  first  instance  rl^^tly 
made  or  not,  was  certainly  binding  and  con- 
clusive upon  the  defendant,  and  its  effect,  as 
betweoi  these  parties,  was  to  give  the  Instru- 
ment that  character,  force,  and  effect.  Judg- 
ment reversed. 


(101  Oa.  2»1) 
PERKINS  V.  STATE. 
(Supreme  Court  of  Georgia.     May  21,  1897.) 
ExBOOTiON  Against  Tax  Collbotor— Affidavit 

OF  iLLBOALrrT. 

An  execution  issued  by  the  comptroller  gen- 
eral against  a  tax  collector  and  his  sureties,  for 
money  alleged  in  the  execution  to  have  been  col- 
lected by  the  tax  collector,  and  not  accouDted 
for,  cannot  be  arrested  by  an  affidavit  of  ille- 
gality. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Taylor  conntj; 
W.  B.  Butt,  Judge. 

The  comptroller  general  of  the  state  Issued 
execution  against  a  tax  collector  of  Taylor 
county  and  his  sureties.  E.  C.  Perkins,  one 
of  the  sureties,  filed  an  affidavit  of  illegality, 
and  from  an  order  strlldng  the  canse  fi-om 
the  docket  he  brings  error.    Affirmed. 

J.  D.  Russ,  R.  S.  Fay,  and  C.  J.  Thornton, 
for  plaintiff  in  error.  S.  P.  Gilbert,  SoL  Gen., 
for  the  State. 

FISH,  J.  The  comptroller  general  of  the 
state  issued  an  execution  against  the  tax  col- 
lector of  Taylor  county  for  a  failure  upon  the 
part  of  said  tax  collector,  for  the  year  1892, 
"to  make  settlement  of  the  taxes  due  the 
state,  and  to  pay  into  the  treasury  the  amount 
of  said  taxes,  the  same  being  the  sum  of  $6,- 
145.33.'*  This  fl.  fa.  was  levied  by  the  sher- 
iff of  Taylor  county  upon  a  lot  of  land,  as  the 
property  of  Perkins,  who  was  <me  of  the  sure- 
ties on  the  tax  collector's  bond.  Perkins  filed 
an  affidavit  of  illegality,  wherein  he  alleged 
that  the  said  tax  collector  was  not  indebted 
to  the  state,  either  at  the  time  that  the  fi.  fa. 
was  Issued,  or  since  that  time,  in  any  amount 
whatever;  that,  at  the  time  the  fl.  fa.  was  is- 
sued, said  tax  collector  had  paid  into  the 
treasury  o(  the  state  all  that  he  was  indebted 
to  the  state  for  the  year  1892.  The  case  thus 
made  was  returned  to  the  stqierior  court  of 
the  county,  and,  when  it  came  on  to  be  heard, 
counsel  for  the  state  moved  to  strike  the  case 
from  the  docket,  on  the  ground  that  there 
could  be  no  judicial  interference  with  the  col- 
lection of  the  fi.  fa.,  which  motion,  after  ar- 
gument, was  sustained  by  the  court  Perkins 
excepted  to  this  ruling  of  the  court,  and  in- 
vokes the  decision  of  this  court  npon  this 
question. 

Section  924  of  the  Political  Code  provides 
that,  '*if  any  collector  shaU  fall  to  settle  his 
accounts  with  the  comptroller  general  in  the 
terms  of  the  law,  he  shall  issue  execution 
against  him  and  his  sureties  for  the  prineip«U 
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amount,  with  interest  at  the  rate  of  twenty 
per  cent  per  annum  on  said  amount"  Sec- 
tion 925  proTldeB  how  such  fl.  fas.  shall  be 
directed  and  executed.  Section  926  declares 
that  "executions  so  issued  shall  not  be  sus- 
pended or  delayed  by  any  Judicial  interfer- 
ence with  them,  but  the  governor  may  sus- 
pend the  collection  not  longer  than  the  next 
meeting  of  the  general  assembly.'*  This  last 
section  is  taken  from  the  act  of  1804.  It  was 
construed  by  this  court  in  the  case  of  five  t. 
State,  21  Ga.  60,  where  it  was  held  that  "the 
courts  are  prohibited  by  the  act  of  1804  to  en- 
tertain an  affidavit  of  illegality  to  an  execu- 
tion proceeding  against  a  defaulting  tax  col- 
lector and  his  sureties."  In  that  case  the  fl. 
fa.  had  been  issued  by  the  comptroller  gen- 
eral against  a  tax  collector  and  his  sureties, 
and  had  been  levied  upon  the  property  of  cer- 
tain of  the  sureties,  and  they  had  Interposed 
an  affidavit  of  illegality,  alleging,  among  other 
grounds,  that  the  execution  was  issued  for  a 
larger  amount  than  was  due.  There  is  no 
difference  in  the  principle  involved  between 
an  affidavit  of  illegality  which  alleges  that 
there  is  only  due  to  the  state  a  smaller 
amount  than  the  execution  calls  for  and  one 
which  alleges  that  there  is  nothing  at  all  due. 
In  both  instances  the  issue  sought  to  be 
raised  is  simply  one  of  fact.  In  the  one  case 
the  practical  effect  of  the  affidavit  is  that  the 
allegation  of  fact  contained  in  the  execution, 
as  to  the  amount  due  by  the  tax  collector  to 
the  state,  is  untrue  in  part,  and  in  the  other  It 
is  that  it  is  untrue  as  a  whole.  It  is  clear 
that  under  the  section  of  the  Code  last  cited, 
as  construed  by  this  court  in  this  declsloh, 
the  court  below  had  no  authority  to  entertain 
the  issue  proposed  by  the  affidavit  of  Illegal- 
ity in  the  present  case.  There  is,  however, 
further  authority  found  in  the  Code  and  in  the 
decisions  of  this  court  to  sustain  the  ruling  of 
the  court  below.  By  section  949,  par.  1,  of 
the  Code,  it  Is  made  the  duty  of  the  tax  col- 
lector "to  diligently  collect  and  promptly  pay 
over  in  the  funds  allowed  by  law  the  state 
and  county  taxes  to  the  comptroller  general 
and  the  county  treasurer,  respectively."  Here 
two  duties  are  devolved  upon  the  tax  col- 
lector. The  first  is  "to  diligently  coUect"  the 
"taxes."  The  second  is  to  "promptly  pay 
over,"  to  the  proper  officer,  the  taxes.  When 
be  is  engaged  in  collecting  from  the  taxpayers 
of  the  state  the  money  due  by  them  to  the 
state,  the  money  which  he  receives  from  them 
Is  taxes;  and,  when  he  is  engaged  in  paying 
over  to  the  comptroller  general  the  money 
which  he  has  thus  collected,  he  is  paying  over 
to  that  official  taxes.  Should  he  fail  to  fully 
aettle  with  the  comptroller  general,  the  state's 
money  which  remained  in  his  hands  would 
still  be  taxes.  Its  character  would  not  be 
changed  by  reason  of  his  failure  to  pay  it  to 
the  state.  That  the  state's  revenue  which 
has  been  collected  by  a  tax  collector,  and 
which  is  in  his  hands,  and  for  which  the 
comptroller  general  Issues  an  execution 
against  him  and  his  sureties,  is  "taxes  due  the 


state,"  will  further  appear  by  reference  to 
section  900  of  the  Political  Code,  where  it  is 
so  denominated,  and  also  by  reference  to  the 
decisions  of  this  court  in  Davis  v.  State,  60 
Ga.  70,  and  Gahn  v.  Wright  66  Ga.  119,  which 
so  hold. 

The  levy  of  the  execution  issued  by  the 
comptroller  general  in  this  case,  then,  was  a 
levy  for  "taxes."  Under  the  law  of  this 
state,  there  can  be  no  Judicial  interference 
with  such  a  levy.  Section  903  of  the  Political 
Code,  which  is  but  a  codification  of  a  pan  of 
the  act  of  1804,  is  in  these  words:  "No  r^lev- 
in  shaU  lie,  nor  any  Judicial  interference  be 
had,  in  any  levy  or  distress  for  taxes  under 
the  provisions  of  this  Code;  but  the  party  in- 
jured shall  be  left  to  his  proper  remedy  hi  a 
court  of  law  having  Jurisdiction  thereof." 
This  part  of  the  act  of  1804  was  evidently  in- 
tended to  cover  the  case  of  a  taxpayer  who 
might  seek  to  obstruct  or  to  defeat  a  levy  upon 
his  property  for  taxes;  and  this  may  be  Its 
main  purpose,  but  its  language  Is  broad 
enough  to  embrace,  and  does  include,  taxes 
due  by  the  taxgatherer  as  well  as  those  due 
by  the  taxpayer.  There  Is,  therefore,  In  this 
section  of  the  Code,  another  clear  and  positive 
prohibition  of  Judicial  interference  in  a  case 
of  this  character.  **The  general  rule,"  there- 
fore, is  "that  there  can  be  no  Judicial  hiter- 
ference  to  hinder  or  delay  the  state  in  the 
collection  of  taxes."  Decker  v.  McGowan,  59 
Ga.  805.  It  is  undoubtedly  true  that  there 
are  so-called  "exceptions"  to  this  rule,  but  it 
is  clearly  evident  that  this  case  falls  within 
none  of  them.  These  exceptions  are  more 
apparent  than  real,  and  Justice  Bleckley,  in 
discussing  them,  in  the  case  Just  above  quoted 
from,  says:  "Perhaps  there  is  not,  save  In 
instances  expressly  provided  for  l^  statute, 
a  single  real  exception  to  the  rule  properly  un- 
derstood, the  so-called  'exceptions'  being  only 
apparent  Nothing  is  a  tax  but  what  has  the 
nature  of  a  tax,  and  is  imposed  by  some  law. 
For  an  officer  to  exact  money,  under  the  name 
of  a  'tax,'  when  there  is  no  law  to  warrant 
the  exaction,  is  not  an  attempt  to  collect  taxes, 
but  an  attempt  to  collect  something  else;  and 
the  rule  which  excludes  interference  in  the 
collection  of  taxes  does  not  apply."  Further 
on,  in  the  same  opinion,  he  says:  "Upon 
principle,  I  should  say  that  cases  admitting  of 
interference  might  be  distinguished  from 
those  not  admitting  of  it  by  this  simple  test. 
Conceding  all  the  elements  of  fact  to  be  as  the 
officer  decides  them  to  be,  or  as  favorable  to 
him  as  possible,  would  his  action  be  legal  or  il- 
legal? If  legal,  no  interference;  if  illegal,  in- 
terference, to  the  extent  necessary  for  the  citl- 
zena'  protection."  In  the  present  case  the  comp- 
troller general,  from  the  recitals  in  the  exe- 
cution  issued  by  him  against  the  tax  collector 
and  his  sureties,  has  decided  that  the  tax  col- 
lector is  in  default,  in  a  certain  amount,  to 
the  state,  for  the  taxes  collected  by  him  for 
the  year  1892.  Plaintiff  In  error,  upon  whose 
property  this  execution  has  been  levied,  while 
admittiug  that  Ue  Is  one  of  the  sureties  upou 
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the  tax  ooQector^*  bond,  hj  his  affidavit  of  Il- 
legality, takes  laene  with  this  flndlng  of  the 
comptroller  general,  by  alleging  that  the  tax 
collector  had  paid  into  the  state  treasniy  the 
fun  amount  of  his  indebtedness  to  the  state 
before  the  fl.  fa.  was  issued,  and  owes  the 
state  nothing.  It  is  dear,  therefore,  that  there 
is  no  issue  of  law  raised,  the  only  question 
involved  being  one  of  fact.  The  surety  of 
the  tax  collector  challenges  the  flndlng  of  the 
comptroller  general  that  the  tax  collector  is  in 
default  for  not  paying  over  to  the  state  its 
taxes  collected  by  him,  and  judicial  interfer- 
ence is  invdced  for  the  purpose  of  setting 
aside  this  findipg  of  the  comptroller  general. 
The  courts  have  no  authority  to  interfere  for 
this  purpose.  If  the  comptroller  general 
should  err  against  the  tax  collector  and  his 
sureties  in  a  matter  of  this  kind,  the  party  or 
parties  injured  must  look  elsewhere  than  to 
the  courts  for  relief.  This  rule  seems  severe, 
but  It  has  been  on  our  statute  books  for  near- 
ly a  century.  It  Is  strict  and  it  is  severe  for 
the  protection  and  the  prompt  collection  of  the 
public  revenue,  which  are  matters  of  vital 
necessity  to  the  state.  The  tax  collector  ac- 
cepted, and  probably  sought,  tills  office  with 
his  eyes  open.  He  is  presumed  to  have  known 
the  law  when  he  accepted  the  public  trust,  and, 
by  so  doing,  he  submitted  himself  to  the  pro- 
visions of  the  law  applicable  to  and  governing 
his  offlce,-^o  all  of  their  strictness  and  sever- 
ity. The  sureties  on  his  bond  impliedly  con- 
tracted with  the  state  with  full  knowledge  of 
these  provisions  of  the  law,  which,  by  implica- 
tion, entered  into  and  became  a  part  of  the 
contract.  If  they  were  unwilling  to  abide  its 
terms,  they  should  not  have  so  obligated  them- 
sdves.    Judgment  affirmed. 

<101  Ga.  466) 
GEORaiA  S.  A  F.  BT.  CO.  v.  BARTON. 
SAME  V.  FINNEY. 
(Supreme  Court  of  Qeorgla.     Aug.  7,  1807.) 

RAILBOAIW— POWSR  TO     MORTGAGB    INCOME— CON- 

STRUOTiON  or  Cbartbb—Judombnt  Crbditor^ 
Intbrtbrtion  III    FoRBCLOsuBB— Priority   or 

LlBN. 

1.  Authority  to  mortgage  "a  part  or  the  whole 
of  its  entire  property  and  franchise"  does  not 
empower  a  railroad  company  to  mortgage  its 
''Income,  rents,  and  profits." 

2.  Where  the  charter  of  a  railroad  company  in 
express  terms  defines  and  limits  its  power  to 
mortgage,  a  general  provision  In  a  preceding 
section  of  the  charter  authorizing  the  company 
to  build  a  railroad,  "and  the  same  to  use,  equip, 
and  enjoy  all  the  rights,  privileges,  and  immu- 
nities granted  to"  another  named  railroad  com- 
pany, does  not  confer  upon  the  former  company 
the  mortgaging  power  of  the  latter  under  its 
charter. 

8.  Section  168^  Of  the  Code  of  1882,  which 
confers^  upon  any  railroad  company  incorporat- 
ed under  the  general  law  of  wlilch  this  section 
is  a  part,  power  to  mortgage  its  ''railroad  track, 
depots,  grounds,  rights,  privileges,  franchises, 
immunities,  machine  houses,  rolling  stock,  furni- 
ture, tools,  implements,  appendages  and  appur- 
tenances, used  in  connection  with  such  railroad 
or  railroads,  in  any  manner  then  belonging  to 
said  company,  or  which  shall  thereafter  be- 
long  to  it,"   gives  no  power  to  mortgage  in- 


eomsb  because  the  mortgagiiijg  power  expressed 
in  the  language  of  this  section  applies  only  to 
specified  kinds  of  property,  not  including  in- 
come, in  possession  when  the  mortgage  is  exe- 
cuted, and  to  like  kinds  of  property  to  be  there- 
after acquired. 

4.  It  results  from  the  foregoing  that  the  mort- 
gaging power  of  the  G^eorffia  Southern  A  Florida 
Kailroad  Company,  whetker  derivable  from  its 
special  charter  or  from  the  general  law  for  the 
incorporation  of  railroads,  did  not  include  au- 
thorify  to  mortgage  its  income;  and  though  It 
executed  a  mortgage  purporting  to  cover  the 
same,  and  this  mortgage  was  foreclosed  accord- 
ingly, Its  lien  did  not,  as  to  third  persons  not 
bound  by  the  judgment  of  foreclosure,  attach  to 
such  income. 

5.  Under  the  special  f  acU  of  this  case,  the 
present  intervention  growing  out  of  the  main 
equitable  proceeding  m  consequence  of  which 
the  property  of  this  railroad  company  was 
brought  into  court  for  administration  should  not 
be  held  to  be  a  "traders'  bill"  against  that  com- 
pany; and  tiie  rights  of  the  parties  now  before 
the  court  are  to  be  determined  just  as  if  this 
was  an  ordinary  contest  over  a  fund  in  court 
between  a  mortgagee  whose  mortgage  had  been 
foreclosed  and  a  judgment  creditor  of  this  mort- 
gagor. 

6.  This  being  the  nature  of  the  case,  the  tnal 
judge  rightly  held  that  the  judgment  creditor 
was  entitled  to  preference,  he  having  a  lien  at- 
taching to  the  fund  in  controversy,  and  the  con- 
testant's right  thereto  depending  upon  the  al- 
leged priority  of  a  mortgage  which,  relatively 
to  this  judgment,  had  no  lien  upon  such  fund. 

7.  Upon  the  theory  that  the  mortgages  dealt 
with  in  the  case  of  Green  v.  Railroad  Co.,  2i  S. 
B.  814,  97  Ga.  15,  had  no  lien  upon  the  in- 
come of  that  company,  because  of  a  want  of  au- 
thority on  its  part  to  mortgage  income,  the  pres- 
ent decision  and  the  decision  in  that  case  are  in 
complete  accord.  In  so  far  as  the  decision  in 
that  case  lays  down  the  doctrine  that,  even  if 
the  mortgage  did  cover  income,  the  lien  of  the 
judgment  creditor  was  nevertheless  entitled  to 

Eriority,  it  is  not  applicable  to  the  case  now  in 
and. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  creditors  of  the  Macon  Construc- 
tion Company  against  it,  hi  which  a  receiver 
was  appointed,  and  took  possession  of  the 
property  of  the  Georgia  Southern  A  Florida 
Railway  Company.  The  trustees  of  the 
bondholders  of  such  company  were  made 
parties.  Robert  Barton  and  A.  B.  Finney, 
judgment  creditors  of  the  railroad  company, 
filed  affidavits  of  intervention.  From  decrees 
in  favor  of  the  Interveners,  the  railroad  com- 
pany brings  error.  Judgments  in  both  cases 
affirmed. 

John  I.  Hull,  for  plaintiff  in  error.  Dessan 
&  Bartiett  and  Hardeman,  Davis  ft  Tamer, 
for  defendants  in  error. 

LUMPKIN,  P.  J.  On  the  30th  day  of  Janu- 
ary, 1888,  the  Georgia  Southern  &  Florida 
Railroad  Company  executed  and  delivered  to 
the  Mercantile  Trust  &  Deposit  Company  of 
Baltimore,  as  trustee,  a  mortgage  to  secare 
the  payment  of  certain  bonds  Issued  by  the 
mortgagor.  This  mortgage  was  duly  record- 
ed, and  purported  to  create  a  lien  **on  all 
the  property,  franchises,  and  rights  of  saJd 
railroad  company,  and  on  Its  income,  rents, 
and  profits."     Certain  ci^edltors  of  the  Macon 


Qa.) 


GEORGIA  a  &  F.  BY.  CO.  v.  BABTON. 


8i)l 


Con0tnictk>n  Company  Uistitated  agaliiBt  It, 
in  the  superior  court  of  Bibb  county,  an  equi- 
table petition,  under  which,  on  the  14th  day 
of  March,  1891,  a  receiver  waj3  appointed  to 
take  charge  of  and  administer  its  assets. 
This  receiver  seized  and  took  possession  «f 
all.  the  property,  both  real  and  personal,  of 
the  above-named  railroad  company;  and,  in 
the  litigation  which  followed,  this  property 
was  for  many  purposes  treated  and  dealt 
with  as  assets  of  the  constnictlon  company. 
The  trustee,  for  the  bondholders,  on  March 
30,  1891,  obtained  an  order  allowing  it  to  be 
made  a  party  to  the  case,  simply  for  the  pur- 
pose of  fllUng  *'such  pleadings  In  the  future 
in  its  own  behalf  as  may  be  l^al  and  ^ust." 
On  May  23,  1891,  Barton  obtained  a  judgment 
against  the  railroad  company  in  an  action  for 
personal  injuries,  which  was  commenced  Oc- 
tober 14,  1890;  and  on  May  25,  1892,  Finney 
obtained  against  this  company  a  judgment  in 
a  aimilar  action,  brought  December  19,  1891. 
Neither  BOiTton  nor  Finney  was,  or  tiad  ever 
been,  a  party  to  the  equitable  proceeding 
.above  mentioned  at  the  time  the  judgment  in 
his  favor  was  rendered.  Both  subsequently 
became  parties,  as  will  hereinafter  appear. 
On  October  12,  1892,  the  trustee  began  active 
proceedings  for  the  foreclosure  of  the  mort- 
gage, and  filed  an  intervention  for  that  pur- 
pose, which  resulted,  on  November  17,  1896, 
in  a  judgment  of  foreclosure  establishing  in 
favor  of  the  mortgagee  a  lien  upon  all  the 
property  described  in  the  mortgage,  including 
income  realized  from  the  operation  of  the 
railroad.  At  a  sale  had  under  this  judgment, 
all  the  property  of  the  railroad  company,  in- 
cluding its  franchises  and  rights  of  every 
kind,  was  sold  at  public  outcry,  ajad  bought 
by  the  bondholders.  This  sale  was  confirm- 
edt  and  the  decree  of  confirmation  provided 
that  the  receiver  and  the  commissioners  ap- 
pointed to  conduct  the  sale  should  make  to 
the  purchasers  a  proper  conveyance.  This 
decree  also  provided  that  the  income  in  the 
receiver's  hands  at  its  date  should  be  turned 
over  to  the  commissioners,  ''to  be  applied  to 
the  paym^ftt  of  such  claims  as  might  be  ad- 
judged to  have  priority  over  the  bonds, 
♦  ♦  •  the  surplus.  If  any,  after  paying  such 
claims,  •  •  ♦  to  be  turned  over  to  the 
holders  of  the  bonds."  After  all  these  things 
had  occurred.  Barton  and  Finney  filed  sep- 
arate interventions,  setting  up  therein  that, 
as  to  income  in  the  receiver's  hands,  their 
judgments  were  eiKtitled  to  precedence  over 
the  claim  of  the  bondholders.  The  Georgia 
Southern  &  Florida  Railway  Company,  which 
had  in  the  meantUne  been  organized,  and 
which  was  the  successor  In  right  to  the  pur- 
chasing bondholders,  became  a  party,  and 
contested  these  Interventions.  The  trial 
court,  upon  the  facts  above  stated,  held  that 
the  judgments  in  favor  of  Barton  and  Finney 
were  entitled  to  payment  out  of  the  income, 
and  the  railway  company  excepted.  This 
court  agrees  with  his  honor.  Judge  Felton,  in 
the  conclusion  be  reached,  and  we  will  now 


proceed  to  deal  with  the  legal  questions  pre- 
sented, the  proper  solution  of  which,  we 
think,  leads  necessarily  to  an  affirmance  ci 
the  judgments  under  review. 

1,  2.  In  the  first  place,  we  hold  that  the 
Georgia  Southern  &  Florida  Railroad  Company 
had  no  authority  of  law  to  mortgage  its  "in- 
come, rents,  and  profits.*'  It  was  claimed  by 
the  plaintiff  In  error  that  this  company  did 
have  such  authority  under  a  legislative  char- 
ter, embraced  In  an  act  passed  Septemb^  28» 
1881,  which,  in  the  fourth  section  thereof,  ex- 
pressly conferred  upon  it  the  power  "to  issue 
mortgage  bonds  of  the  company,  in  such  form 
as  the  directors  may  prescribe,  upon  a  part 
or  the  whole  of  Its  entire  property  and  fran- 
chise." See  Acts  1880-81,  pp.  277,  27a  It 
was  earnestly  insisted  that  a  grant  of  power 
to  a  railroad  company  to  mortgage  its  fran- 
chises necessarily  includes  power  to  mortage 
Income.  Whatever  may  be  the  law  in  other 
jurisdictions,  we  are  satisfied  that  section  1954 
of  the  Ck>de  of  1882  (which  embodies  the  law 
of  force  when  this  mortgage  was  executed) 
settles  this  question  adversely  to  the  conten- 
tion of  counsel  for  the  plaintiff  In  error.  Un- 
der the  provisions  of  that  section,  a  mortgage 
can  lawfully  embrace  wily  '"property  hi  pos- 
session, or  to  which  the  mortgagor  has  the 
right  of  possession  at  the  time"  of  executing 
the  mortgage,  save  only  as  to  stocks  of  goods 
or  other  things  in  bulk,  but  changing  in 
specifics.  Under  this  law,  therefore,  neither 
a  corporation  nor  a  natural  person  has  the 
right  to  mortgage  property  which  may  be  ac- 
quh:ed  after  the  execution  of  the  mortgage; 
and,  as  income  to  be  made  is  necessarily  in 
the  nature  of  a  future  acquisition,  we  think  it 
quite  clear  that  the  authority  conferred  upon 
this  compaoy  in  the  language  above  quoted 
from  its  special  charter  did  not  give  it  any 
power  to  mortgage  its  Income,  rents,  or  profits. 
It  was,  however,  further  urged,  that  other 
language  contained  in  this  special  charter  con- 
ferred upon  the  company  the  right  to  mort- 
gage "after-acquired  property."  The  second 
section  of  the  act  in  question  gave  the  com- 
pany authority  to  build  a  railroad  from  the 
city  of  Macon  to  Homerville  or  Dupont,  In 
Clinch  county,  and  thence  to  the  Florida  line, 
"and  the  same  to  use,  equip,  and  enjoy  all 
the  rights,  privileges,  and  hnmunities  granted 
to  the  Central  luiilroad  and  Banking  Company 
of  Georgia,  except  banking  privileges,  and  ex- 
cept exemption  from  taxation,  and  subject  to 
.the  same  liabilities  imposed  upon  said  com- 
pany." It  appears  that  in  1872  the  general 
assembly  empowered  the  Central  Railroad  & 
Banking  Company  of  Georgia,  and  other  com- 
panies, "to  mortgage  or  convey  in  trust,  by 
way  of  mortgage,  aH  their  property,  estate, 
rights,  privileges  and  franchises,  now  or  here- 
after to  be  held  or  granted."  See  Acts  1872, 
p.  831.  While  the  language  last  quoted  is  ap- 
parently broad  enough  to  hiclude  the  power  to 
mortgage  income,  we  do  not  think  this  power 
was  conferred  upon  the  Georgia  Southern  & 
Florida  Railroad  Company  by  virtue  of  the 
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provision  in  its  diarter  to  wtilch  reference  is 
last  above  made.  As  will  have  been  observed, 
this  charter,  in  tlie  fourth  section,  undertook 
to  deal  specifically  with  the  mortgaging  power 
intended  to  be  conferred  upon  this  company; 
and  accordingly  the  act,  in  express  terms,  de- 
fined and  limited  the  power  to  mortgage,  and, 
in  so  doing,  confined  the  operation  of  this 
power  to  a  **part  or  the  whole  of  its  entire 
property  and  franchise";  that  is,  so  far  as 
relates  to  property,  to  such  only  as  the  com- 
pany might  have  in  its  actual  possession,  or 
have  the  right  to  possess,  at  the  time  of  ex- 
ecuting the  mortgage.  We  are  therefore  quite 
sure  that  the  mortgaging  power  of  the  Oentrai 
Railroad  &  Banking  Company  was  not  in  con- 
templation, and  that  no  reference  to  it  was 
intended,  when  that  provision  of  the  charter 
was  inserted  granting  to  the  Georgia  Southern 
&  Florida  Railroad  Company,  with  specified 
exceptions,  certain  rights,  privileges,  and  im- 
munities wliich  had  been  previously  coof ored 
upon  the  Central  Company.  The  rights,  etc., 
here  referred  to,  were  obviously  those  which 
pertained  to  surveying,  laying  out,  and  build- 
ing the  railroad,  selecting  the  line  of  its  route, 
acquiring  and  condemning  land  for  rights  of 
way,  and  other  privileges  and  franchises  of 
a  like  general  nature.  The  general  assembly 
was,  we  think,  in  the  second  section  of  this 
special  charter,  simply  undertaking  to  confer 
these  general  rights,  and  nothing  more;  for 
if  it  had,  by  the  language  employed,  designed 
conferring  upon  the  new  company  the  mort- 
gaging power  enjoyed  by  the  Central  Railroad 
&  Banking  Company,  there  would  have  been 
no  occasion  whatever  for  specifically  defining 
and  setting  forth,  in  another  section  of  the 
charter,  the  powers  which  the  G^eorgia  South- 
ern &  Florida  Railroad  Company  should  have 
as  to  creating  mortgages.  Indeed,  we  think 
the  conclusion  is  irresistible  that  the  general 
assembly  intended  to  state  in  express  terms 
exactly  what  this  power  should  be.  Another 
reason  for  this  conclusion  is  that,  if  the  second 
section  of  the  act  was  designed  to  confer  power 
upon  the  company  to  mortgage  '*af  ter-acquh:ed 
property,"  the  power  thus  given  would  have 
been  greater  than  that  conferred  in  the  fourth 
section,  which,  as  has  been  seen,  limited  the 
mortgaging  power  to  property  in  existence  and 
owned  by  the  company  at  the  time  of  executing 
the  mortgage.  Two  such  powers  could  not 
consistently  stand  together,  and  it  is  hardly 
to  be  presumed  that  the  legislature  Intended  to 
stultify  itself  by  placing  directly  conflicting 
provisions  in  such,  close  proximity  to  each 
other  in  one  short  act  The  act  of  October 
16,  1885  (Acts  1881r«,  p.  268),  amending  the 
charts  of  this  company,  adds  no  strength 
whatever  to  the  contention  that  the  company 
acquired  the  mortgaging  power  of  the  Central 
Railroad  &  Banking  Company.  Hiis  last  act 
did  not  undertake  to  deal  in  any  manner  with 
the  mortgaging  power.  Among  other  things. 
It,  in  the  second  section,  provided  for  certain 
changes  In*  the  proposed  direction  of  the  rail- 
road,   mid   then    declared    how    this    section 


wotdd  read  when  thus  amended.  In  setting  it 
forth  in  its  amended  form,  there  was  simply 
a  retention  of  the  language  relating  to  tiie 
rights,  privileges,  and  immunities  of  the  Cen- 
tral Raiboad  &  Banking  Company  as  it  stood 
in  the  original  act  before  the  amendment  in 
questicm  was  introduced. 

S.  In  Georgia  &  &  F.  R.  Co.  ▼.  Mercantfle, 
Trust  &  Deposit  Co.,  M  Oa.  306,  21  &  E. 
701,  it  was  held  that,  even  if  the  special 
charter  of  this  railroad  company  was  un- 
constitutional, it  could,  as  a  de  facto  cor- 
poration, issue  bonds  and  execute  a  mort- 
gage to  secure  the  same,  under  the  prorls- 
ions  of  the  general  law  of  this  state  for  the 
incorporation  of  railroad  companies.  Hie 
provisions  of  that  general  law,  embraced  In 
section  16681  of  the  Code  of  1^32,  conferring 
upon  railroad  companies  the  power  to  mort- 
gage, is  quoted  In  the  third  headnote.  An 
examination  of  the  language  In  which  this 
power  is  expressed  will  readily  disdoee  that 
It  confers  no  power  to  mortgage  Income. 
The  power  Is  given  to  mortgage  a  number 
of  enumerated  kinds  of  property  *^en  [that 
is,  at  the  date  of  the  mortgage]  belonging 
to  the  company,  or  which  shaU  thereafter 
belong  to  it"  In  other  words,  property  of 
like  kinds  which  the  company  may  subse- 
quently to  the  execution  of  the  mortgage 
acquire  may  also  be  Included  in  a  mortgage 
covering  property  of  this  description  already 
In  possession.  Among  the  specified  kinds 
of  property  either  owned  or  to  be  acquired 
upon  which  the  company  may  place  a  mort- 
gage, income  is  not  included;  and  we  there- 
fore, without  difficulty,  come  to  the  conclu- 
sion that,  even  If  the  section  of  the  Code 
last  above  mentioned  may  properly  be  look- 
ed to  in  ascertaining  the  extent  of  the  pow- 
ers and  privileges  enjoyed  by  the  Georgia 
Southern  ft  Florida  Bailroad  Company,  no 
power  on  Its  part  to  mortgage  Income  Is 
derivable  therefrom. 

4.  We  have  not  undertaken,  because  it  has 
not  been  at  all  necessary  to  do  so,  to  decide 
whether  the  special  legislative  charts  of 
this  company  is,  or  is  not,  constitQtioiiaL 
We  have,  however,  in  looking  to  it,  and  also 
to  the  general  law  for  the  incorporation  of 
railroads,  exhausted  all  possible  sources 
from  which  this  company  could  derive  any 
authority  to  create  a  mortgage;*  and  we 
think  we  have  made  it  api>ear  that  neither 
in  the  special  charter  (assuming  it  to  be 
valid)  nor  in  the  general  law  (upon  the 
theory  that  It  is  applicable)  is  there  any  ex- 
press authority,  or  authority  arising  from 
necessary  Implication,  which  pould  properly 
be  held  as  empowering  this  company  to  mort- 
gage Its  Income. 

5, 6.  The  equitable  petition  in  which  the 
interventions  now  under  consideration  were 
filed  can  in  no  proper  sense  be  treated  as  a 
trader^'  bill  against  the  (Georgia  Southern 
&  Florida  Railroad  Company.  As  between 
the  original  plaintiffs,  creditors  of  the  Macon 
Construction  Company,  and  the  latter  codj- 
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pany,  It  could  properly  be  80  regarded.  The 
mere  fact,  however,  that  a  receiver  of  the 
original  defendant  seized  the  property  of  the 
railroad  company,  and  administered  the 
same  as  assets  of  the  constmctlon  company, 
does  not  place  creditors  of  the  railroad  com- 
pany coming  in  by  interyention,  and,  as  such, 
claiming  assets  belonging  to  the  railroad 
company,  in  the  same  position  as  creditors 
of  the  construction  company  making  con- 
tests over  the  proceeds  of  the  railroad  com- 
pany's property,  as  assets  of  their  debtor; 
nor  does  such  fact  give  to  these  latter  pro- 
ceedings the  character  of  a  creditors'  peti- 
tion. As  between  the  trustee  of  the  bond- 
holders and  Barton  and  Finney,  this  case 
should  be  treated  as  if  the  trustee  had  In- 
stituted an  original  foreclosure  proceeding, 
had  sold  the  property,  and  a  portion  of  its 
proceeds,  while  in  the  hands  of  the  court 
for  distribution,  was  being  claimed  by  Bar- 
ton and  Finney  under  their  respective  Judg- 
ments. Thus  viewing  the  matter,  the  fore- 
closure proceedings  should  not  be  regarded 
as  having  been  commenced  until  the  12th 
of  October,  1802;  for  the  first  appearance  of 
the  trust  company  in  the  case,  as  will  have 
been  seen,  was  merely  passive.  'Fixing  the 
date  last  mentioned  as  that  upon  which  the 
proceedings  to  foreclose  the  mortgage  real- 
ly began^  it  will  be  noted  that  Barton  and 
Finney  had  already,  before  that  time,  re- 
duced their  claims  against  the  railroad 
company  to  Judgment  On  the  whole,  there- 
fore, the  rights  of  the  parties  now  before 
the  court  should  be  determined  Just  as  if 
this  was  an  ordinary  contest  over  a  fund  in 
court  between  a  mortgagee  whose  Judgment 
had  been  foreclosed  and  a  Judgment  creditor 
of  the  mortgagor.  Dealing  with  the  case 
from  this  standpoint,  the  only  conclusion 
which,  in  view  of  what  is  above  laid  down, 
could  properly  be  reached,  is  that  the  Judg- 
ments of  Barton  and  Finney  were,  in  pref- 
erence to  the  bondholders'  claim,  entitled  to 
payment  out  of  the  fund  in  the  commis- 
sioners' hands  arising  from  income.  These 
Judgments  constituted  valid  liens  upon  all 
the  property  of  the  railroad  company,  not, 
of  course,  capable  of  enforcement  by  levy- 
ing the  same  upon  the  money  in  the  com- 
missioners' hands,  but  certainly  capable  of 
being  made  effectual  by  an  appropriate 
equitable  decree. 

The  trustee  of  the  bondholders,  as  between 
itself  and  the  railroad  company,  had  a  good 
Judgment,  binding  both  the  corpus  and  in- 
come; but  the  lien  of  this  Judgment  could 
not  in  any  manner  affect  the  rights  of  ei- 
ther Barton  or  Finney,  who  were  not  par- 
ties to  the  proceeding  at  the  time  this  Judg- 
ment was  obtained,  but  who  subsequently 
filed  their  respective  interventions  for  the 
very  purpose  of  setting  up  this  fact,  and 
claiming  that,  as  between  themselves  and 
the  bondholders,  they  were  entitled  to  be 
paid  out  of  the  fund  in  court  awaiting  dis- 
tribution. In  conformity  to  the  court's  decree 


providing  that  it  'Oie  applied  to  the  payment 
of  such  claims  as  might  be  adjudged  to 
have  priority  over  the  bonds."  As  has  been 
seen,  their  claim  of  preference  was  well 
founded.  Relatively  to  them,  the  mortgage 
which  had  been  foreclosed  was  not  a  lien 
upon  the  fund  out  of  which  they  asked  pay- 
ment; and  they  having  a  lien  upon  it,  and 
the  trustee  of  the  bondholders  (as  to  Barton 
and  Finney)  having  none  whatsoever,  equity 
necessarily  gives  them  the  preference. 

7.  This  court  was  asked  to  review  the  de- 
cision made  in  the  case  of  Green  v.  Railroad 
Ck>.,  97  Ga.  15,  24.  S.  B.  814.  The  brief  state- 
ment contained  in  the  seventh  headnote 
with  respect  to  this  case  will  suffice  to  show 
that  a  review  of  it  is  not  essential  to  a 
proper  determination  of  the  cases  now  be- 
fore us,  and  would  therefore  be  both  un- 
profitable and  inappropriate.  Judgment  in 
each  case  afiirmed. 


aOl  Ga.  299) 
BULLARD  V.  DUDLEY  et  al. 
(Supreme  Court  of  Georgia.     May  31,  1897*) 
Mbohanic'8  Lisn— Noticb  to  Ownbr. 

1.  Before  any  lien  can,  under  section  2801  of 
the  Civil  Code,  attach  upon  real  estate  for  ma- 
terial furnished  a  contractor  for  erecting  a 
bouse  thereon,  written  notice  stating  the  amount 
claimed  must  be  served  upon  the  true  owner, 
and  service  of  such  notice  upon  the  owner's 
agent  is  not  a  compliance  with  this  plain  re- 
quirement of  the  law. 

2.  Irrespective  of  other  questions  made,  the 
present  case,*  upon  its  undisputed  facts,  is  ab- 
solutely controlled  by  the  rule  above  announced. 

(Syllabus  by  ^e  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  T.  J.  Dudley  &,  Sons  against 
Mary  BuUard.  PlaintifTs  bad  Judgment,  and 
defendant  brings  error.    Reversed. 

Louis  F.  Garrard,  T.  Y.  Crawford,  and  Mc- 
Neill &  Levy,  for  plaintiff  in  error.  J.  L. 
Willis,  for  defendants  in  error. 

LUMPKIN,  P.  J.  The  motion  for  a  new 
trial  under  review  in  the  present  case  raises 
numerous  questions,  but  one  only  of  them 
need  be  noticed.  The  plaintiffs  below  under- 
took to  foreclose  a  material  man's  lien  upon 
property  belonghig  to  Mrs.  BuUard.  At  the 
trial  it  appeared  that  they  had  failed  to  com- 
ply with  that  portion  of  section  2801  of  the 
Civil  Code  requiring  them  to  serve  upon  her 
a  written  notice  stating  the  amount  of  the 
claim  due  them.  It  did  appear  that  such  a 
notice  had  been  served  upon  her  hnsbaod, 
and  there  was  some  evidence  to  the  effect 
that  a  similar  notice,  directed  to  her,  had 
been  Intmsted  to  him  under  a  promise  that  he 
would  deliver  the  same  to  her.  Bat,  wheth- 
er sacti  a  prcHsise  was  or  was  not  made,  she 
never  in  fact  received  the  notice;  the  record 
dlsdofldng  with  absolute  certahity  that  no  at- 
tempt, other  than  as  above  stated,  was  made 
to  serve  her  personally,  and  that  no  notic*" 
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ever  In  fact  reached  her.  Bren  If  lier  Iras- 
iMuod  was  her  a^ent,  seryice  upon  him  waa 
iDBiifflcient  Pod  ▼.  Railroad  Co.,  84  Ga. 
811,  10  S.  B.  744.  It  foUows  that  the  plain- 
tiffs were  not  entitled  to  the  verdict  rendered 
hi  their  fayor.    Judgment  rerened. 


(101  Ga.  276) 

WIIiLIAMSON  et  aL  v.  WHITB. 
(Supreme  Court  of  Georgia.     May  21,  1897.) 

Tax    Exboution— ExoBSfliyi  LiiyT— Judoksnt^ 
Pabtibs—Appbauanoe— Plvadxno. 

1.  The  levy  of  an  execution  issued  against  a 
landowner  for  taxes  amounting  to  less  than 
$14,  upon  556  acres  of  land,  worth  at  l^ast  $2 
per  acre,  and  probably  much  more,  was  palpa- 
bly and  grossly  excessiye,  and  separate  sales 
thereunder  of  tracts  containing,  respectiyely, 
200  acres  and  152^^  acres,  were,  at  the  op- 
tion of  the  owner  or  one  claiming  under  him, 
yoid. 

2.  Where  an  application  was  made  to  the 
judge  of  the  superior  court  by  the  person  who 
had  at  the  sheriff's  sale,  under  such  tax  exe- 
cution, bid  off  these  two  tracts,  and  taken  the 
sheriff's  deed  thereto,  for  an  order  directing  the 
officer  to  put  the  applicant  in  possession,  though 
one  who  claimed  to  be  the  owner  of  the  property 
appeared  at  the  hearing,  and  presented  written 
objections  to  the  granting  of  such  order,  he 
was  not,  unless  actually  made  a  party  to  the 
proceeding,  bound  by  any  judgment  therein  ren- 
dered. 

3.  The  allegations  in  the  answer  of  the  de- 
fendants, when  taken  and  construed  in  connec- 
tion with  the  exhibits  thereto  attached,  are 
not  sufficient  to  show  that  the  plaintiff  in  this 
case  was  such  a  party  to  the  summary  proceed- 


ing above  referred  to  as  to  be  concluded  by  the 
order  therein  granted  by  the  judge. 
4.  This  case,  under  the  facts  disclosed  by  the 


record,  is  controlled  by  the  rulings  aboye  an- 
nounced, and  therefore  the  trial  judge  did  not 
err  in  striking  the  portions  of  the  answer  aboye 
indicated,  or  in  refusing  to  admit  eyidenoe  in 
support  thereof,  or  in  durecting  the  jury  to  re- 
turn a  yerdict  finding  for  the  plaintiff  the  land 
in  dispute. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurena  county; 
John  O.  Hart,  Judge. 

Petition  by^J.  M.  White  agahiat  D.  F.  WU- 
liamson  and  another.  Plaintiff  had  judgment, 
and  defendants  bring  error.     AfDrmed. 

D.  M.  Roberts,  John  M.  Stubba,  and  Har- 
rison A  Peeplefi,  for  plaintifllB  in  error.  J.  H. 
Martin,  A.  C.  Pate,  and  Ira  8.  (3happell,  for 
defendant  in  error. 

COBB,  J.  J.  M.  White  filed  in  the  superior 
ctyiirt  of  Laurens  county  his  petition  against 
D.  F.  Williamson  and  Isaac  Grantham  for  In- 
junction, cancellation  of  papers  under  which 
Williamson  claimed  title  to  certain  land  in 
said  county,  and  general  relief.  Upon  the 
trial  of  the  case  the  judge  directed  the  jury 
to  find  a  yerdict  for  the  plaintiff  for  the  land 
In  dispute.  The  defendants  made  a  moti(m 
tor  a  new  trial,  which  was  oyerruled,  and 
they  excepted.  The  plaintiff  deriyed  his 
title  as  follows:  C.  B.  White  hiherited  the 
land  in  controyersy  from  his  father,  Joseph 
M.  White,  St.,  and  c<Ayeyed  the  same  to 
Mayer  &  Watti  on  January  2,  1888.  Mayer 
&  Watts  conyeyed  to  pUUntiff  on  April  29, 


1889.  The  defendant  WUliamsoa  deriyed  his 
title  as  foUowB:  C.  B.  White,  after  April  1, 
1688,  returned  the  lands  in  dispute,  6$5  acres, 
to  the  tax  receiyer  of  Laurens  ooonty,  at  a 
yaluation  of  $1,110.  l%e  taxes  asseaBed  l>j 
the  state  and  county  thereon  were  not  paid 
on  December  20,  188a  The  tax  collector  Is- 
sued a  fl.  fft.  against  the  land  and  O.  B.  White 
for  the  sum  of  $18.77,  and  60  cento  costs.  On 
March  29,  1880,  the  fl.  ftu  was  leiyled  npcm 
the  665  acres,  embracing  three  lots,  being  Nos. 
167,  168,  and  193  hi  the  Twenty-Second  dis- 
trict of  Laurens  county.  On  the  first  Tues- 
day In  June,  1889,  the  sheriff  exposed  the 
property  leyled  on  for  sale  in  sq;»arate  parens. 
No.  167,  after  sey^nl  Uds,  was  purchased  by 
Williamson  &  Holms,  a  firm  of  which  de- 
fendant Williamson  was  a  member,  for  |8. 
No.  168  was  next  s<^d  to  the  same  ponAasers 
for  16.60.  No.  198  was  th^  sold  and  bought 
by  one  Summeriin  for  $20.  It  appeared  that 
two  of  the  lots  contained  200  acres  each,  and 
the  thhrd  lot  162%  acres,  and  thai  the  land 
was  worth  at  least  $2  per  acre,  and  probacy 
much  more.  The  defendant  Willlamaon  sub- 
sequently acquired  the  entire  Interest  In  the 
lots  purchased  by  the  firm  of  which  he  was 
a  member. 

1.  That  a  leyy  of  the  character  described  Is 
such  a  fraud  that  the  owner  of  the  propeity, 
or  any  one  claiming  under  hhai,  may  hare  it 
declared  yoid,  is  too  well  settled  by  the  ad- 
judications of  this  court  to  now  admit  of  dis- 
cussion. Brlnson  y.  Lassiter,  81  Ga.  40,  6 
S.  E.  468,  and  cases  dted;  Fort)ea  ▼.  HaO 
(this  term)  28  S.  B.  916;  Biixon  y.  Stankj 
(this  term)  28  8.  H.  440.  The  fSact  that  tlie 
sheriff  sold  the  three  lots  leyled  on  separate- 
ly does  not  alter  the  case.  The  lery  of  a 
$14  execution  upon  162%  acres  oi  land,  wbicb 
was  the  smallest  lot,  and  of  the  yalue,  ac- 
cording to  the  eyidence,  of  at  leant  92  an 
acre,  would  haye  been  so  grossly  excestive  as 
to  haye  ayoided  the  sale  if  no  other  iota  had 
been  Included  In  the  leyy.  An  excessiye 
seizure  by  the  sheriff  of  a  defendant's  prop- 
erty is  what  oonstltntes  the  fiaud  upon  his 
rights,  and  a  sale  by  parens  will  not  core  li. 
when  it  appears  that  the  seizure  at  any  one 
of  the  parcels  would  haye  been  In  itself  an 
excessiye  leyy.  Purchasers  are  deterred,  and 
wisely  so,  from  buying  property  offered  in 
parcels,  where  the  leyy  as  a  whole  ia  so 
grossly  excessiye  as  to  render  the  same  TOid- 
able  for  fraud. 

2,  3.  When  the  purchasers  of  real  estate  at 
a  sale  under  execution  apply  to  the  superior 
court  for  an  order  requiring  the  sheriff  to 
place  them  in  possession  of  the  property  pur* 
chased,  as  proyided  in  section  6469  of  tbe 
Ciyil  Code,  there  Is  no  proyision  of  law  an- 
thorizing  any  one  to  appear  and  object.  If, 
howeyer,  one  claiming  the  land  which  haa 
been  sold  comes  in  and  is  made  a  party  to 
the  proceeding  by  ordw  of  the  court,  and 
raises  questions  as  to  the  legality  of  the  sale, 
and  has  the  title  of  the  purchaser  adjudicated 
in  a  proceeding  which  would  otherwise  sLf- 
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f  oet  only  the  question  of  possession,  it  may 
be  tbat  snob  party,  by  thus  yolmxtarSly  sub- 
mitting the  question  to  the  court,  would  be, 
as  against  such  purchaser,  afterwards  es- 
topped from  again  raising  the  questions  which 
were  expressly  passed  on  by  the  court  It 
in,  however,  unnecessary  for  us  to  so  decide, 
as  the  facts  of  this  case  do  not  require  H. 
It  appears  that,  when  application  was  made 
to  the  court  for  an  order  directing  the  sheriff 
to  put  the  purchasers  in  possession  of  the 
property,  an  attorney  representing  the  plain* 
tiff  in  this  case  appeared,  and  stated  to  the 
court  various  reasons  why  such  order  should 
not  be  granted;  that  such  reasons  were  re- 
duced to  writing  in  the  form  of  an  answer  to 
a  supposed  rule  against  the  plaintiff,  and  filed 
with  the  dark,  and  afterwards  withdrawn, 
and  placed  in  the  hands  of  the  sheriff.  There 
was  no  formal  appllcajtion  to  be  made  a  par^ 
ty  to  the  proceeding  in  which  the  purchaser 
was  applicant,  and  the  sheriff  was  resiK>nd- 
ent,  and  there  was  no  order  of  the  court  mak- 
ing him  a  party,  and  the  judgment  of  the 
court  does  not  appear  In  terms  to  adjudi- 
cate any  matter  except  such  as  is  germane  to 
the  proceeding  in  which  the  sheriff  alone 
would  be  a  respondent  The  plaintiff  did  not 
become  a  party  to  the  proceeding  by  such 
conduct,  and  nothing  done  by  him,  or  his 
counsel  in  his  behalf,  would  estop  him  from 
setting  up  title  to  the  property  antagonistic 
to  the  title  derived  at  the  tax  sale.  The  al- 
legations in  the  answer,  standing  alone,  are 
probably  sufficient  to  show  that  the  plaintiff 
was  a  party  to  the  proceeding  Instituted  by 
the  purchasers  against  the  sheriff  to  obtain 
possession;  but  when  they  are  construed  in 
the  light  of  the  exhibits  which  are  referred 
to,  and  which  purport  to  be  the  record  of  the 
case,  so  far  as  it  relates  to  the  connection  of 
the  plaintiff  with  the  proceeding  against  the 
sheriff,  it  appears  that  he  was  never  made  a 
party.  If  the  fiicts  stated  in  an  answer  are 
contradictory  of  those  that  appear  In  an  ex- 
hibit, the  general  averments  of  the  answer 
must  yield  to  the  particular  facts  of  the  ex- 
hibit Freiberg  v.  Magale,  70  Tex  116,  7  S. 
W.  684.  Hie  exhibit  showing  that  the  plain- 
tiff was  not  a  party,  it  was  therefore  proper 
to  hold,  on  demurm  to  the  answer,  that  there 
was  no  sufficient  allegation  that  the  plaintiff 
was  a  party  to  the  proceeding  theretai  re- 
ferred to. 

4.  The  defendants'  titie  depending  upon  the 
tax  sale  referred  to  above,  and  the  claim  that 
the  plaintiff  was  estopped  by  his  having  had 
tbe  questioii  of  title  adjudicated  in  the  pro- 
ceeding against  the  sheriff,  and  the  case  be* 
ing  controlled  by  the  ruling  on  these  two 
points,  there  was  no  error  committed  by  the 
judge  in  striking  so  much  of  the  answer  as 
attempted  to  set  up  the  estoppel  referred  to, 
and  In  refusing  to  admit  the  entire  evidence 
offered  to  prove  the  part  so  stricken.  It  was 
right,  therefore,.und^r  the  facts  of  the  case, 
to  direct  a  verdict  for  the  plaintiff.  Judgment 
affirmed. 


aOL  Ga.  263) 
SOUTHERN  RT;  00.  v.  HABDIN. 
(Supreme  Court  of  Georgia.     May  21,  1897.) 

CABRURS  or  PA88BNOBR8— I^ISOLIGBNOB— TbBSFASI 

— Damagbs— Instructxoks. 

1.  In  an  action  Instituted  for  the  recovery  of 
damages  for  the  commission  of  a  mere  negligent 
tort,  which  involves  no  actual  physical  invasion 
of  one's  rights  of  person  or  property,  bat  which 
consists  in  the  omission  to  perform  a  private  du- 
ty springing  out  of  the  relation  of  carrier  and 
passenger,  the  breach  of  which  results  in  dam- 
age to  the  person  to  whom  that  duty  is  owing, 
the  law  of  trespass  is  not  involved;  and  it  is 
therefore  error  in  such  a  case  for  the  trial  judge 
to  give  in  charge  to  the  jury  that  portion  of  sec- 
tion 3906  of  the  Civil  Code  which  provides  as  fol- 
lows, * 'either  to  deter  the  wrongdoer  from  re- 
peating the  trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff;**  but  upon 
the  trial  of  such  a  case  it  is  proper  to  give  In 
charge  to  the  jury  that  portion  of  the  section  of 
the  Code  above  referred  to  which  precedes  the 
words  above  quoted. 

•  2.  Other  than  as  above  indicated,  no- error  was 
committed  by  the  judge  at  the  trial. 

(SyUabns  by  the  Oourt) 

Error  from  superior  court,  Gordon  county; 
T.  W.  Mlhier,  Judge. 

Action  by  Ametis  Hardin  against  the  South- 
em  Railway  Company  to  recover  damages  for 
injuries  sustained.  Plaintiff  had  judgment, 
and  defendant  brings  error.    Reversed. 

The  followmg  is  the  official  re[)ort: 
Arnette  Hardin  sued  the  Southern  Railway 
Company  for  $1,000  damages,  aUeglng:  On 
December  22,  1894,  petitioner  purchased  from 
the  defendant,  in  Piedmont,  Ala.,  a  ticket  en- 
titling her  to  be  carried  from  that  place  to 
Reeves  Station,  a  point  on  the  defendant's  line 
of  road  in  Gordon  county,  Ga.  In  accordance 
with  said  contract,  defendant  received  her  on 
board  of  its  car,  and  faithfully  undertook  and 
promised  to  carry  her  to  said  Reeves  Station, 
and  there  safely  deliver  her;  but  in  violation 
of  its  said  undertaking,  and  against  her  wish 
and  protest,  the  defendant,  through  Its  agents 
and  servants,  wlUfuUy,  wrongfully,  and  tor- 
tiously  carried  her  past  said  Reeves  Station 
two  miles.  She  is  now  old  and  feeble,  being 
in  her  sixty-fifth  year.  When  said  train  ar- 
rived at  Oostanaula,  the  train  stopped  only  a 
very  short  time;  and  she  was  forced  and  hur- 
ried by  defendantfs  servants  off  said  car,  un- 
aided and  unassisted  by  the  conductor  or  serv- 
ants of  defendant,  and,  ba  getting  off  the  car 
unassisted,  received  injuries  In  her  side,  back, 
and  arm,  which  caused  her  great  pain  and 
suffering  for  many  days;  she  suffered  greatly 
from  fatigue,  and  was  made  sick  and  sore  by 
exertion,-Hill  of  which  was  caused  by  the 
negligence  of  the  defendant  and  its  agents. 
Said  wrongs  and  injuries  and  grievances,  as 
aforesaid,  committed  upon  her  by  the  defend- 
ant, were  done  without  the  fault  of  petition- 
er, but  were  caused  by  the  negligence  and 
wrongdoings  of  the  defendant,  its  agents  and 
employes.  She  was  put  off  the  cars  at  night, 
and  was  forced  to  stay  all  night  among  stran- 
gers; and,  in  getting  home  the  next  day,  she 
had  to  travel  several  miles  further  than  she 
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would  hare  had  to  travel  if  defencUmt  had 
put  her  off,  as  it  agreed  and  promised  to  do, 
at  Reeves  Station,  where  petitioner  had  a 
comfortable  conveyance  to  cany  her  home 
that  evening.  For  her  said  wrongs  and  in- 
juries, she  is  entitled  to,  and  claims,  the  sum 
aforesaid. 

On  the  trial  of  the  case  the  Jury  rendered  a 
verdict  in  favor  of  plaintiff  for  |300.  The  de- 
f en<lant  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  it  excepted.  The  grounds 
of  the  motion  for  a  new  trial  were:  Because 
the  verdict  is  contrary  to  law,  evidence,  etc., 
and  is  excessive.  Because  the  court  refused 
to  withdraw  from  the  Jury,  upon  motion  of 
defendanf  s  counsel  at  the  commencement  of 
plaintiff's  evidence,  the  question  as  to  whether 
plaintiff  was  injured  in  alighting  from  the 
train,  as  alleged  in  the  fourth  paragmph  of 
her  petition.  **Movant  insists  that  this  mo- 
tion should  have  been  granted,  the  petition 
setting  out  two  distinct  causes  of  action,^ 
one,  a  breach  of  the  contract  to  convey  plain- 
tiff to  Reeves  Station,  and  safely  deliver  her 
there,  the  other  being  an  alleged  injury  caused 
by  negligence  of  defendant's  agents  in  failing 
to  assist  plaintiff  to  alight  from  the  train;  the 
evidence  showing,  as  defendant  insists,  that 
ample  time  was  allowed  plaintiff  to  disem- 
bark, and  that  of  her  own  choice  she  chose  to 
assist  herself,  declining  all  assistance,  that  she 
failed  to  observe  the  light  provided  to  light 
the  steps  and  ground  upon  which  she  alighted, 
and  fails  to  show  that  there  was  anything 
about  plaintiff  which  suggested  to  defendant's 
agents  that  special  assistance  was  needed  by 
plaintiff."  Because  the  court  erred  hi  char- 
ging the  Jury:  "In  every  tort  there  may  be 
aggravating  circumstances,  either  in  the  act  or 
the  intention;  and  in  that  event  the  Jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  the 
plaintiff;"  and  the  court  further  erred  In  add- 
ing, in  immediate  connection  with  the  forego- 
ing, the  following:  'Took  to  the  evidence, 
and  find  the  facts,  and  say  whether  or  not 
there  wtas  any  bad  faith  or  willful  misconduct 
on  the  part  of  the  officers  or  agents  of  the 
company  at  the  time  she  alighted  from  the 
train.  If  you  find  there  was  any  willful  vio- 
lation of  the  contract  or  any  bad  faith  on  the 
part  of  the  officers  of  and  agents  of  the  com- 
IMmy,  either  in  act  or  intention,  why,  then, 
she  would  be  entitled  to  recover  punitive  dam- 
ages." Movant  insists  that  it  was  error  to 
give  any  part  of  the  two  clauses  of  the  charge 
above  quoted  to  the  Jury;  that  there  was  no 
evidence  to  authorize  or  require  such  charge, 
or  any  charge,  in  regard  to  punitive  damages. 
There  was  no  evidence  that  defendant's  offi- 
cers on  the  train  treated  plaintiff  with  any 
Indignity,  or  otherwise  than  with  politeness 
and  civility,  or  that  they  treated  her  other- 
wise while  she  was  disembaiiLing  ftom  the 
train;  no  wanton  or  willful  violation  of  the 
contract  Defendant's  conductor  informed 
plaintiff's  escort  (son)  that  he  was  sorry  he 


coQld  not  stop  the  train;  that  it  was  against 
his  orders  (this  according  to  the  son's  testi- 
mony). The  conductor  testified  that  he  did 
not  decline  to  stop  the  train,  but  made  an  ef- 
fort to  do  so,  but  failed,  on  account  of  failing 
to  reach  the  engineer  by  the  usual  signal,  be- 
cause some  part  of  the  air  pipe  was  slightly 
obstructed.  Movant  insists  that  these  char- 
ges complained  of  injured  the  defendant 

The  following  appeared  from  the  evi- 
dence: The  plaintiff's  son  purchased  at 
Piedmont,  Ala.,  on  December  22,  1894,  a 
ticket  from  that  place  to  Reeves  Station, 
Ga.,  upon  which  the  plaintiff  took  passage 
on  the  defendant's  train,  accompanied  by 
her  son  and  daughter.  On  arriving  at  Rome, 
the  party  remained  there  some  honra,  and 
then  took  a  train  of  defendant's  railroad, 
which  would  pass  Reeves  Station.  Accord- 
ing to  the  testimony  of  the  plaintiff's  son, 
he  handed  the  tickets  to  the  conductor  on 
the  latter  train,  and  the  conductor  said  there 
was  no  station  there,  and  wanted  to  know 
who  sold  the  tickets.  The  vritness  replied, 
*rrhe  agent  at  Piedmont"  The  conductor 
then  said:  **He  made  a  mistake.  There  is 
no  station  there."  Witness  pleaded  with 
him  to  let  them  off  at  Reeves  Station,  bat 
the  conductor  did  not  do  so.  He  told  wit- 
ness that  he  could  not  stop  there.  Tbey 
were  carried  beyond  Reeves  Station,  to  Oost- 
anaula,  which,  one  of  the  plaintiff's  wit- 
nesses testified,  was  two  miles,  and,  another, 
four  miles,  from  Reeves  station.  At  Oost- 
anaula  they  got  off.  No  one  came  to  help 
them  off.  The  plaintiff  was  65  years  old, 
but,  according  to  the  testimony  of  her  son, 
as  well  as  that  of  the  conductor,  she  was  a 
healthy-looking  woman,  with  nothing  about 
her  appearance  to  indicate  that  she  needed 
special  assistance.  No  one  asked  for  sach 
assistance.  As  they  were  getting  off,  a  man 
with  a  uniform  was  holding  a  light  at  the 
place  where  they  got  off,  which  lighted  up 
the  steps  and  the  ground  around  the  steps. 
The  plaintiff's  son  testified  that  a  flagman 
or  porter,  who  had  called  the  station,  was 
standing  there,  saying,  "Hurry!  hurry!"  He 
did  not  offer  to  assist  the  plaintiff  when  she 
was  getting  off  the  car.  As  she  was  getting 
off,  holding  to  the  rail,  the  light  blinded 
her  some.  She  could  not  see  well  anyway, 
and  she  stepped  off  quickly,  and  got  hurt. 
The  plaintiff,  in  testifying  as  to  the  manner 
in  which  she  was  hurt,  said:  *'I  was  help- 
ing myself.  I  chose  to  do  that  in  getting 
off  the  train.  The  light  •  •  •  bothered 
me  a  little,  and  I  thought  I  would  hurry.  I 
started  to  fall,  and  caught  my  whole  weight, 
to  keep  me  from  coming  headlong  down; 
and  it  hurt,  and  hurts  yet.  I  Just  started 
to  fall,  and  it  was  so  quick  I  reckon  I  must 
have  missed  the  step.  *  •  ^  i  think  I  did. 
I  Just  thought  I  would  hurry,  as  all  were 
in  a  hurry."  "I  thought  I  was  getting  alon;: 
very  well,  and  I  was  if  I  had  not  made  a 
blunder."  "My  arm  was  hurt  plumb  down 
from  the  shoulder.    I  can't  do  any    hard 
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work.    The  wont  hurt  was  about  the  el- 
bow and  about  the  top  of  the  shoulder.    Dr. 
Dudley  sent  me  some  liniment  that  helped 
It    It  continued'  to  pain  me  for  five  or  six 
weeks.    At  times  It  hurts  me  yet    At  times 
I  can't  do  up  my  hair.    My  arm  Is  stiff. 
It  still  pains  me  every  time  I  put  my  hands 
behind  to  raise  my  head."    The  train  stop- 
ped long  enough  for  all  of  the  party  and 
another  person  to  get  off  safely.    According 
to  the  testimony  of  the  conductor,  the  flag- 
man, the  defendant's  master  of  trains,  and 
the  station  agent,  the  train  stopped  at  least 
two  or  three  minutes,  which  the  conductor 
stated  was  longer  than  It  usually  did,  there 
being   seyeral  heavy  pieces   of   baggage  to 
be  taken  from  it  there.    All  the  baggage 
had  not  been  loaded  when  plaintiff  got  off 
the  train*     It  Is  usual  to  hurry  passengers 
at  stations:    The  time  at  which  the  train 
stopped  at  Oostanaula  was  about  5  o'clock 
In  the  evening.    After  the  plaintiff  and  those 
who  were  with  her  got  off  the  train,  her 
son  asked  the  station  agent  of  the  defend- 
ant If  she  could  stay  at  the  agent's  home 
until  he  went  to  Reeves  Station  for  a  con- 
veyance;   and  the  agent    said    they    could 
walk  back  to  Reeves.     The  plaintiff's  son 
replied  that  his  mother  could  not  walk  the 
trestle  In  the  dark.     The  plaintiff  testified 
that  the  agent  said  she  could  walk  the  rail- 
road bridge.    They  started  off  from  the  sta- 
tion, and  walked  about  half  a  mile,  when 
they  met  a  son  of  the  plaintiff  who  was 
coming  for  them  with  a  vehicle.     He  had 
gone  to  Reeves  Station  to  meet  them,  and 
carry  them  home.    The  plaintiff's  home  was 
several   miles   from   Reeves    Station.     The 
plaintiff  did  not  go  home  with  her  son  that 
night,  however,  but  spent  the  night  at  a 
residence  about  half  a  mile  from  Oostanaula. 
The  next  morning  her  son  took  her  home  In 
a  conveyance.     Her  lodging  that  night  and 
her  trip  home  cost  her  nothing.     The  train 
on  which  the  plaintiff  was  a  passenger  was 
a   through   train,   not   scheduled   to  stop  at 
Reeves  Station;   but  It   sometimes   did   stop 
there.     There  were  other  trains  that  stop- 
ped there  dally.     The  conductor.  In  his  testi- 
mony, denied  that  he  refused  to  stop  the 
train  at  that  station   tot    the   plaintiff.    He 
testified  that  he  always  stopped'  there  when 
there  were  passengers  for  that  place,  and 
Intended  to  do  so  on  this  occasion,  and  made 
an  effort  to  do  so.    He  tried  twice  to  blow 
the  signal  for  the  engineer  to  stop.    When 
he  first  signaled,  it  was  a  mile  before  Reeves 
Station  was  reached.    The  engineer  did  not 
set  the  signal,  however,  the  reason  being, 
he  supposed,  that  the  conductor's  valve  was 
stopped  up  with  dust  and  cinders.     Some- 
tlmes  dust  or  small  cinders  would  get  in  the 
pipe  when  it  was  being    put    together,  or 
would  work  In  there  and  obstruct  the  air. 
The  engineer  having  failed  to  respond,  he 
i^ent  forward  to  another  car,  and  gave  the 
Hiji^Da),  to  which  the  engineer  responded,  but 
iliey  bad  then  passed  Reeves.    The  engineer 
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testified  that  he  took  the  latter  signal  to 
mean  for  him  to  stop  at  the  next  station 
after  passing  Reeves,  and  he  did  not  stop 
until  he  reached  Oostanaula.  It  would  have 
been  dangerous  to  have  attempted  to  back 
the  train  to  Reeves  without  first  sending  a 
flagman  back  a  mile  the  other  side  of  Reeves, 
and  another  a  half  mile  ahead,  to  prevent 
possible  collision  with  other  trains.  If  he 
had  heard  the  flrst  signal,  he  could  have 
stopped  at  Reeves.  The  conductor  stated 
that  the  reason  he  did  not  give  the  signal 
sooner  was  that  he  was  busy  "working"  Hbe 
train,  which  was  crowded;  that  he  had  to 
take  down  memoranda  of  coupon  tickets; 
and  the  train  was  running  36  or  40  miles  an 
hour. 

McGutchen  ft  Shumate  and  Shumate  &Mad- 
dox,  for  plaintiff  in  error.  W.  J.  Gantrell  ft 
Son  and  R.  J.  ft  J.  McOamy,  for  defendant  in 
error. 

ATKINSON,  J.  1.  Complaint  Is  made  that 
the  court  erred  In  charging  the  Jury  section 
8906  of  the  Civil  Code,  which  provides  as  fol- 
lows: "In  every  tort  there  may  be  aggravat- 
ing circumstances,  either  In  the  act  or  the 
intention,  and  in  that  event  the  Jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  the 
plaintiff."  Special  stress  is  laid  upon  the 
propositioin  that  the  court  should  not  have 
given  in  charge  to  the  Jury  the  concluding 
clauses  of  that  section,  to  the  effect  that  they 
might  give  additional  damages,  either  to  deter 
the  wrongdoer  from  repeating  the  trespass, 
or  as  compensation  for  the  wounded  feelings 
of  the  plaintiff;  and  this  brings  us  to  con- 
sider whether,  for  a  tort  committed  against 
a  person  which  Involves  a  mere  negligent 
omission  upon  the  part  of  a  carrier  to  per- 
form a  contract  of  passenger  carriage,  where- 
by a  passenger  is  exposed  to  inconvenience 
and  other  damage,  there  being  no  actual 
physlcai  Invasion  of  any  personal  or  property 
right,  that  portion  of  the  section  of  the  Code 
above  referred  to,  and  of  which  complaint  is 
made,  has  any  application,  or  whether  it 
should  be  given  in  charge  to  the  Jury.  We 
think  an  analysis  of  the  section  of  the  Code 
above  quoted  will  show  that  It  can  have  no 
application  to  the  class  of  cases  ^o  which  we 
have  above  referred.  It  cannot  in  any  Just 
sense  be  said  that  a  mere  negligent  omission 
upon  the  part  of  a  carrier  to  stop  its  train 
at  a  given  point,  to  which  It  has  undertaken 
to  transport  a  passenger,  is  a  trespass  against 
such  passenger.  The  word  "trespass"  em- 
braces only  that  class  of  torts  which  Involves 
a  violent,  unlawful,  physical  invasion  of 
one's  right  of  person  or  property;  and  this 
classification  necessarily  excludes  those  acts 
of  one  person  resulting  in  injury  to  another 
which  arise  from  a  mere  omission  to  perform 
a  duty  Imposed  upon  tbe  party  bound  to  per- 
form by  the  terms  of  a  cod  tract  entered  Into 
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bet^n^^sen  tbem.  If,  then,  the  Injury  complain- 
ed of  conslstg  of  a  mere  omiBaion  to  perfonn 
such  a  duty,  it  cannot,  in  any  just  sense,  be 
said  that  the  person  complained  against  has 
committed  a  trespass  upon  the  person  of  the 
other;  and.  If  no  trespass  tias  been  com- 
mitted, surely  tiie  court  is  not  authorised  to 
give  in  charge  a  provision  of  the  law  which 
is  designed  to  authorize  the  imposition  of  ad- 
ditloinal  damages  by  way  of  deterring  the 
wrongdoer  from  the  conmiisslon  of  a  tres- 
pass only.  There  are  cases  of  expulsion  from 
railroad  trains  which  involTe,  not  only  the 
breach  of  the  contract  of  passenger  carriage, 
but  likewise  the  unlawful  invasion  of  the  per- 
sonal rights  of  the  passenger  in  forcibly  ex- 
pelling him  from  the  train.  Such  was  the 
case  of  Head  v.  Railway  Co.,  79  6a.  368,  7 
S.  E.  217;  and  in  such  a  case  it  is  ^itlrely 
proper  for  the  court  to  give  in  charge  to  the 
Jury,  not  only  that  portion  of  the  section  of 
the  Code  above  referred  to,  which  authorizes 
the  Jury  to  assess  additional  damages  to  de- 
ter the  wrongdoer  from  repeating  the  tres- 
pass, but  likewise  authorizes  them  to  give 
additional,  damages  as  compensation  for  the 
wounded  feelings  oC  the  plaintiff.  The  facts 
of  the  present  case,  if  the  testimony  of  the 
plaintiff  is  to  be  believed,— and  this  we  take 
as  true,— the  Jury  having  found  in  her  favor, 
make  a  case  of  a  mere  negligent  omission  prop- 
erly to  perform  the  contract  of  passenger  car- 
riage, resulting  in  inconvenience  to  the  pas- 
senger, and  in  personal  injuries  received  by 
her  in  attempting  to  alight  from  the  train. 
The  acts  of  the  defendant  were  acts  of  omis- 
sion only.  No  trespass,  in  a  legal  sense, 
was  committed  i^>on  the  person  of  the  plain- 
tiff; and  we  are  therefore  fully  persuaded 
that  the  instruction  given  to  the  Jury  hy  the 
trial  Judge  which  is  above  criticised  was  en- 
tirely unwarranted  by  the  evidence. 

2.  Other  than  as  above  indicated,  no  error 
of  law  appears  to  have  been  committed  upon 
the  trial;  but  the  error  above  complained  of 
bears  directly  upon  the  pivotal  question  In 
the  case,  and  we  are  therefore  constrained  to 
direct  that  the  case  be  tried  again.  Judg- 
ment reversed. 

(101  Ga.  807) 

STRAUSS  V.  GARRETT  et  al. 
(Supreme  Court  of  Georgia.     May  22,  1897.) 

Statutb  or  Frauds— Pbomisb  to  Pat  Dbbt  of 
Anothbr. 
A  parol  promise  to  pay  an  existing  debt  of 
another,  who  still  remained  bound,  though  such 
promise  was  made  in  consideration  of  an  agree- 
ment by  the  debtor  to  sell  goods  belonging  to  him 
to  the  person  making  the  promise,  and  in  fur- 
ther consideration  of  an  agreement  by  the  cred- 
itor (he,  however,  having  no  lien  upon  the 
goods)  to  '^refrain  from  interfering  with  or  pre- 
venting" such  sale  by  "endeavonng  to  secure 
or  collect"  the  amount  due  him  by  the  debtor,  is 
not  binding,  and  cannot  be  enforced.  The  fact 
that  a  portion  of  the  goods  was  actually  sold, 
delivered,  and  paid  for  under  and  in  pursuance 
of  such  an  arrangement,  does  not  alter  the  mie. 
above  announced,  nor  render  the  person  making 
the  parol  promise,  and  who  bought  directly  from 


the  debtor  the  remainder  of  the  goods,  liable  ta 
the  creditor  for  the  price  of  the  same. 
(Syllabus  by  the  Court) 

Error  from  superior  oourt,  Muscogee  county; 
W.  B.  Butt,  Judge. 

Action  by  A.  Strauss  against  J.  8.  Gazrett 
ft  Sons.  Defendants  bad  Judgment,  and 
plaintiff  brings  error.    Affirmed. 

Goetchlns  &  Ghappell,  for  plaintiff  in  error. 
McNeill  &  Levy,  for  defendants  in  error. 

COBB,  J.  Strauss  brought  suit  against 
Kaufman  and  Garrett  &  Sons,  alleging  that 
Kaufman  was  indebted  to  him,  and  that  Gar- 
rett &  Sons  undertool£  and  agreed  to  assumi* 
the  payment  of  the  debt,  in  consideration  of 
the  transfer  by  Kaufman  to  them  of  certain 
merchandise,  and  the  agreement  by  plaintiff 
to  refrain  from  Ipterferlng  with  or  preventing 
such  transfer;  that  the  transfer  was  made, 
plaintiff  not  interfering  in  any  way  to  pre- 
vent it,  and  thereby  Kaufman  was  rendo^d 
insolvent;  that  plaintiff  had  no  lien  upon  the 
property  to  secure  his  debt,  but  that  he  could 
have  obtained  security  for  and  final  payment 
of  his  debt  if  the  transfer  had  not  taken 
place;  that  he  has  frequently  demanded  pay- 
ment of  Kaufman  and  of  Garrett  &  Sons,  but 
they  each  and  all  refused  to  pay.  He  prays 
for  Judgment  against  all  the  defendants.  The 
promise  of  Garrett  &  Sons  to  pay  the  plaintiff 
the  amount  due  him  by  Kaufman  being  in 
parol,  and  Kaufman  still  being  bound  on  the 
debt  to  plaintiff,  it  was  a  clear  case  of  a  prom- 
ise to  answer  for  the  debt  of  another  person; 
and  the  obligation  thus  undertaken  was  not 
binding.  That  the  plaintiff  had  no  lien  upon 
the  merchandise  transferred,  and  that  he,  up- 
on the  faith  of  the  parol  promise,  permitted 
the  transfer,  which  reduced  his  debtor  to  a 
state  of  insolvency,  would  not  take  the  case 
out  of  the  operation  of  the  statute  requiring 
such  promises  to  be  in  writing.  CIt.  Code,  I 
2693;  BIrkmyr  v.  Darnell,  1  Smith's  Iiead. 
Gas.  p.  522.  The  allegations  of  the  petition, 
so  far  as  they  relate  to  (jrarrett  ft  Sons,  show- 
ing simply  an  obligation  founded  upon  a  parol 
promise  made  by  them  to  answer  for  the  debt 
of  Kaufman,  and  there  being  nothing  alleged 
which  would  take  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds,  there  waa  no  &- 
ror  in  sustaining  a  demurrer  to  the  petition, 
and  dismissing  the  case  as  to  them.  Judg- 
ment affirmed. 

LITTLB,  J.,  disquaUfled. 


{m  Qa.  3QS) 

JONES  V.  KBRN. 

(Supreme  Court  of  Georgia.     May  22,  1897.> 

T1KB--C0KPOTAT1ON— Mbohanic*8  Libn— Rscord- 
150  Claim. 

1.  From  the  6th  day  of  May  to  the  6th  day  of 
August  in  a  given  year;  is  more  than  three 
months. 

2.  No  lien  for  material  furnished  for  the  im 
provement  of  realty  can  arise  under  section 
2801  of  the  Civil  Code,  unless,  as  provided  in 
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section  2804,  the  daim  of  lien  be  recorded  with- 
in three  montha  after  sacfa  material  shall  have 
been  furnished.  The  mere  fact  that  auch  claim 
was  filed  for  record  before  the  expiration  of  the 
three  months  would  not  suffice  to  meet  this 
plain  requirement  of  the  law. 

8.  The  registry  act  of  1889  does  not  change 
the  rule  above  announced,  for  the  reason  that 
actual  recording  is  indispensable  to  the  creation 
of  a  lien  of  this  character. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Muscogee  coun- 
ty;  W.  B.  Butt,  Judge. 

Action  by  Bufus  Jones  against  one  Cole- 
man. Judgment  for  plaintiff  on  levy  of 
execution.  Joe  Kern  Interposed  a  claim. 
Judgment  tor  complainant,  and  plaintiff 
brings  error.     Affirmed. 

Battle  ft  MiUer,  for  plaintiff  in  error. 
Henry  C.  Cameron  and  W.  H.  McCrory,  for 
defendant  in  error. 

LTJMPKIN,  P.  J.  On  January  18,  1894, 
Jones,  in  a  suit  to  foreclose  a  material  man's 
lien,  obtained  a  Judgment  against  Coleman. 
An  execution  Issuing  from  thlt  Judgment 
was  subsequently  levied  upon  a  house  and 
lot,  to  which  a  claim  was  Interposed  by 
Kern.  On  the  call  of  the  ease  for  trial, 
the  claimant  made  a  motion  to  dismiss  the 
levy,  on  the  ground  that  the  claim  of  lien 
asserted  by  Jones  had  not  been  actually  re* 
corded  within  the  time  prescribed  by  law, 
it  appearing  from  the  declaration  filed  in 
the  suit  against  Coleman  that  the  material 
furnished  by  Jones  had  been  delivered  be- 
tween February  10th  and  May  6th,  inclusive, 
whereas  the  latter's  daim  of  lien  was  not 
recorded  until  August  6th  thereafter.  In 
resistance  to  this  motion,  the  plaintiff  in- 
sisted (1)  that  the  record  on  the  date  last 
mentioned  was  within  the  three-months  limi- 
tation; and  (2)  that,  even  were  this  not  so, 
his  claim  of  Hen  having  been  filed  for  rec- 
ord on  August  6th,  It  took  effect  from  that 
date,  the  filing  thereof  being  such  a  record, 
in  contemplation  of  law,  as  would  save  the 
lien.  The  motion  to  dismiss  the  levy  was 
sustained,*  and  the  plaintiff  in  execution  now 
complains  that  this  was  error. 

1.  Although,  in  some  Jurisdictions,  a  dif- 
ferent method  of  computation  is  employed, 
the  rule  of  force  in  this  state  is  that,  where 
a  definite  period  is  fixed  by  law  within 
which  a  given  right  or  privilege  is  to  be 
taken  advantage  of,  the  first  day  upon  which 
that  right  or  privilege  could  lawfully  have 
been  asserted  is  to  be  considered  the  date 
upon  which  the  period  of  limitation  com- 
menced to  run,  and  that  day  is  to  be  in- 
cluded in  the  computation,  where  any  ques- 
tion arises  as  to  whether  such  right  or  privi- 
lege was  exercised  in  time.  See  Peterson 
▼.  Banking  Co.,  97  6a.  798,  25  S.  E.  370,  and 
the  cases  there  cited.  Applying  this  rule 
to  the  present  case,  it  follows  that  from  the 
dth  day  of  May  to  the  6th  day  of  August, 
in  a  given  year,  is  more  than  three  months. 


2.  It  is  obvious,  therefore,  that  the  plain- 
tiff's claim  of  lien  was  not  actually  recorded 
within  three  months  from  the  date  on  which 
he  completed  delivery  of  the  materials  ta> 
nlshed  by  him.  This  being  so,  It  is  imma- 
terial when  he  filed  his  claim  for  record.  It 
has  been  uniformly  held  by  this  court  that 
no  lien  can  arise,  under  section  2801  of  the 
Civn  Code,  unless,  as  provided  in  section 
2804,  the  claim  of  lien  be  recorded  within 
three  months  from  the  date  it  could  law- 
fully be  asserted.  *The  Code  is  express 
that,  to  make  good  the  liens  specified  in 
section  1979  [now  section  2801],  they  must 
be  created  and  declared  in  accordance  with 
certain  provisions,  one  of  which  Is  the  recordhig 
of  the  claim  of  lien  within"  the  time  prescribed 
by  law.  Filer  &  Stowell  Co.  v.  Empire  Lumber 
Co.,  91  Ga.  659.  18  S.  B.  360.  Formerly  only  30 
days  were  allowed,  whereas  now  a  period  of 
three  months  Is  given.  The  mere  filing  of  the 
claim  of  lien  within  the  time  limited  will 
not  suffice.  Upon  this  point  the  decision 
rendered  in  the  case  of  Benson  v.  Qreen,  80 
G^a.  230,  4  S.  B.  851,  is  controlling.  It  was 
there  held  that  "where  a  mortgage  was  pre- 
sented to  the  clerk  of  the  superior  court  for 
record  in  time,  but  was  not  actually  record- 
ed within  the  time  required  by  law,  it  is 
not  to  ^e  considered  as  duly  recorded,  so  as 
to  retain  its  lien  in  preference  to  a  Judg- 
ment obtained  after  it  was  made,  but  before 
It  was  actually  spread  upon  the  record,  al- 
though the  clerk  made  a  minute  upon  it  (un- 
der section  267  of  the  Code)  that  it  was 
filed  at  a  certain  time.  The  filing  for  record 
Is  one  thing,  and  the  recording  another." 

8.  The  registry  act  of  1868  has  no  appli* 
cation  to  a  lien  arising  under  section  2801 
of  the  Civil  pode.  That  act  does  declare 
that  "deeds,  mortgages  and  liens  of  all 
kinds,  which  are  now  required  by  law  to  be 
recorded,**  shall,  as  against  third  persons 
acting  in  good  faith  and  without  notice,  take 
effect  'from  the  time  they  are  filed  for  rec- 
ord in-  the  clerk's  office";  but,  obviously, 
where  actual  recording  is  made  by  law  an 
!ndl8pensaJt)le  prerequisite  to  the  creation  of 
a  lien,  it  cannot  be  said  to  exist  until  this 
express  requirement  has  been  complied  with; 
and  thereafter  there  would,  of  course,  be  no 
occasion  for  filing  the  same  for  record  In 
order  to  affect  innocent  third  persons.  In 
other  words,  a  lien  must  be  in  esse,  not  merely 
conceived  and  in  an  inchoate  state,  before  the 
provisions  of  the  act  in  question  could  have 
any  application.    Judgment  affirmed. 

(101  Ga.  811) 
TETJETTT  et  aL  v.  WIL»LIAMS,  Ordinary. 
(Supreme  Court  of  Georgia.     May  22,  1897.) 
Admikibtrators— Liability    vob    Intbrbst    on 

JUDOMBKT   IK  Fa  VOB  OV  HbIBS. 

1.  An  administrator  should  not  be  held  lia- 
ble to  heirs  at  law  for  interest  alleged  to  have  ac- 
crued upon  a  judgment  in  their  favor  against 
him,  between  the  date  of  its  original  rendition 
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and  that  niNm  which  It  finally  became  binding 
and  concInsiYe,  after  an  affirmance  by  the  su- 
preme court,  when  it  appeara  that  such  judg- 
ment was  rendered  by  the  trial  court  in  a  pro- 
ceeding wherein  these  heirs  were  contesting 
with  others  for  a  fund  in  the  administrator's 
hands  for  distribution;  that  in  this  litigation  he 
was,  as  the  custodian  of  this  fund,  a  mere 
stalLeholder;  that,  as  such,  he  had  not  excepted 
to  the  judgment;  and  that  he  had  kept  the  mon- 
ey ready  to  malce  payment  at  any  time,  making 
no  interest  thereon,  and  not  using  it  in  his  pri- 
Tate  business. 

2.  That  he  had,  as  the  administrator  upon  the 
estate  of  another  person,  been  a  party  to  the 

Sroceeding  in  which  such  judgment  was  ren- 
ered,  and  had,  in  that  capacity  only,  joined 
with   other   contestants  who  were   dissatisfied 
with  this  judgment  in  excepting  thereto,  doe0 
not  alter  the  rule  abore  laid  down. 
(Syllabus  by  the  Court) 

BiTor  from  superior  court,  BEarrlB  comity; 
W.  B.  Butt,  Judge. 

Action  hy  J.  F.  0.  WilllamB,  ordinary, 
against  A.  F.  Truett,  administrator,  and  oth- 
ers. A  special  plea  was  rejected,  and  defend- 
ants brlrg  error.    Reversed. 

B.  H.  Walton  and  Bmnnon,  Hatcher  ft  Maz^ 
tin,  for  plaintiffs  in  error.  L.  L.  Stanford 
and  C  J.  Thornton,  for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  the  ordinary,  for  the  use  of  certain  heirs  of 
Elijah  Brakefield,  against  Truett  and  the 
sureties  upon  his  bond  as  administrator,  the 
declaration  alleging  that  the  plaintiff's  usees 
were  entitled  to  receive  seven-ninths  of  the 
estate  of  the  intestate  in  Tmett's  hands,  and 
that  he  had  not  paid  over  or  accounted  to 
them  for  the  same.  The  defendants  sought, 
by  a  special  plea,  to  set  up,  as  a  defense  to 
the  action,  the  following  facts:  At  a  previous 
term  of  the  comrt,  the  plaintiff's  usees  obtain- 
ed a  judgment  against  Truett,  as  administra- 
tor, upon  a  citation  for  a  settlement,  which 
had  originated  in  the  court  of  ordinary,  to 
which  proceeding  other  heirs  at  law  of  Elijah 
Brakefield  and  Truett  himself,  as  the  admin- 
istrator of  Mrs.-  Brakefield,  the  intestate's 
widow,  who  had  also  died,  were  parties. 
There  was  a  contest  between  certain  of  the 
heirs  at  law,  on  the  one  side,  and  the  admin- 
istrator of  the  widow  and  the  remaining  heire, 
on  the  other,  as  to  how  the  proceeds  of  Elijah 
Brakefield's  estate,  in  the  hands  of  Truett  as 
his  administrator,  should  be  distributed. 
After  a  judgment  was  rendered  In  that  pro- 
ceeding, Joseph  Brakefield  and  Elijah  Brake- 
field,  Jr.,  two  of  the  heirs  (not  parties  to  the 
present  action),  and  Truett,  as  administrator 
of  Mn.  Brakefield,  moved  for  a  new  triaL 
Truett,  as  administrator  of  Elijah  Brakefield, 
was  a  party  respondent  to  this  motion.  It 
was  overruled,  and  the  movants  brought  the 
case  to  this  court,  where  the  judgment  of  the 
trial  court  was  affirmed.  See  98  6a.  686,  20 
S.  B.  260.  Immediately  upon  the  remittitur 
being  filed  in  the  superior  court,  Truett,  as 
administrator  of  Elijah  Brakefield,  tendered 
to  the  plaintiff's  usees  the  amount  tai  full  of 
the  judgment  rend^^  la  their  favor,  and  de- 
manded from  each  a  receipt  acknowledging  a 


full  settlement;  but  they  refused  to  receive 
and  receipt  for  the  money  thus  tendered,  un- 
less Truett  would  also  pay  them  Interest  from 
the  date  of  the  rendition  of  the  original  judg- 
ment upon  the  citation.  He  had  kept  the 
money  ready  to  make  payment  at  any  time 
had  not  made  any, interest  thereon,  and  had 
never  used  the  same  in  his  private  business, 
and  offered  to  pay  the  fund  actually  in  his 
hands  into  court  The  special  plea  was  re- 
jected, and  this  is  the  error  complained  of. 

Assuming  that  the  defendants  would  have 
been  able  to  establish  hj  evidence  the  allega- 
tions of  their  plea,  the  question  is:  Was 
Truett  legally  accountable  to  those  heirs  of 
Elijah  Brakefield  who  are  the  real  plaintiffs 
in  the  present  case  for  Interest  on  the  judg- 
ment rendered  against  him  In  the  ptoceedliig 
which  originated  In  the  court  of  ordinary?  It 
will  have  been  observed  that  Truett  appeared 
in  the  litigation  which  was  had  before  the  In- 
stitution of  the  present  action  in  two  entirely 
distinct  characters,  viz.  as  administrator  at 
Elijah  Brakefield,  and  as  administrator  of  the 
latter's  widow.  In  the  former  capacity,  he 
was  a  mere  stakeholder,  and,  as  such,  had  no 
Interest  or  concern  in  the  dispute,  which  was 
finally  settled  bj  the  judgment  affirmed  by 
this  court  in  93  Ga.  686,  and  20  S.  E.  260.  In 
the  latter  capacity,  he  represented  the  inter- 
est of  a  deceased  heir  at  law  (^  Brakefield, 
and,  in  that  character,  was  an  active  litigant 
in  the  controversy  over  the  distribution  of 
Brakefield's  estate.  The  same  individual  Is 
often  caUed  upon  to  execute  entirely  diff^ent 
trusts,  and,  in  iso  doing,  necessarily  appears 
in  a  dual  capacity.  Whenever  this  happens, 
he  is,  for  the  purpose  of  ascertaining  his  rights 
and  fixing  his  liabilities,  to  be  treated  as  if  he 
were  In  fact  two  distinct  persons.  Therefore, 
Truett,  as  administrator  of  Brakefield,  was 
one  person,  and,  as  the  administrator  of  Mn. 
Brakefield,  quite  another.  As  administrator 
of  the  former,  he  acquiesced  in  the  judgment 
obtained  against  hbn  by  the  present  plaintiff's 
usees,  and  was  ready  to  pay  them  their  mon- 
ey.  If,  as  the  representative  of  Brakefield* 
he  had  excepted  to  that  judgment,  it  would 
have  been  fair  and  right  to  requtoe  him  to  pay 
interest  during  the  time  he  prevented  these 
persons  from  receiving  what  finally  appeared 
to  be  their  just  dues.  But  he  did  not,  as  the 
administrator  of  Brakefield's  estate,  complain 
of  the  judgment;  and  it  was  brought  to  this 
court  for  review  by  Joseph  Brakefield  and  ESU- 
jah  Brakefield,  Jr.,  and  by  Truett,  as  the  rep- 
resentative of  the  estate  of  their  deceased 
mother.  What  he  did  as  her  administrator 
Is  not,  in  law.  Imputable  to  him  as  the  admin- 
istrator of  another  person.  Even  If  Truett, 
as  the  administrator  of  Bfrs.  Brakefield,  tiad 
not  joined  in  the  motion  for  a  new  trial,  it  is 
probable,  if  not  certain,  that  the  case  would 
have  been  brought  to  this  court  anyhow  by 
the  other  movants.  So,  on  the  whole,  the  al- 
legations of  the  rejected  plea  make  It  perfect- 
ly clear  that  Truett,  as  the  administrator  of 
Brakefield's  estate,  did  nothing  to  delay  pay- 
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ment  ot  the  money  in  his  hands  aa  stich.  This 
being  so,  and  this  plea  farther  alleging  tfiat 
he  made  no  interest  on  the  fund,  directly  or 
indirectly,  he  ought,  if  the  plea  speaks  the 
truth,  to  be  treated  as  a  stakeholder,  oon^ 
strained  to  hold  a  fund  in  dispute  until  the 
proper  disposition  of  it  could  be  ascertained 
by  the  final  judgment  of  a  court  Our  con- 
clusion, therefore,  Is  that  under  the  facts  al- 
leged, he  ought  not  to  be  held  liable  for  inter- 
est, and  that  the  court  erred  in  not  allowing 
the  plea  to  be  filed.    Judgment  reversed. 


aoi  Oa.  S14) 

WBEKBS  et  al.  y.  EDWARDS. 

(Supreme  Court  of  Georgia.    May  22,  1897.) 

Apfuoation  for  Homestead— Notice—Evidenob 
or  NoNSBRvicB— Levy  of  Execution. 

The  name  of  a  partnership  being  included 
in  the  list  of  creditors  attached  to  an  applica- 
tion for  a  homestead,  and  the  evidence  of  serv- 
ice upon  this  partnership  being  an  affidavit  in 
effect  stating  that  the  affiant  had  served  the 
notice  required  by  law  upon  the  partnership  by 
handing  a  copy  hereof  to  one  of  its  members, 
it  was  competent,  on  the  trial  of  a  claim  case 
arising  upon  the  levy  of  an  execution  in  favor 
of  the  partnership  on  land  embraced  in  the 
homestead,  the  claimant  being  a  beneficiary  of 
the  homestead  and  daiming  therennder,  for  the 
plaintiff  in  execution  to  show  that  the  home- 
stead was  void  as  to  it,  and,  to  this  end,  to  prove 
that  the  notice  referred  to  had  never  in  fact 
been  served. 
(SyUabns  by  the  Court) 

Error  from  superior  court  Talbot  county; 
W.  B.  Butt  Judge, 

Action  by  W.  J.  Weekes  &  Son  against  the 
administrator,  of  Henry  H.  Edwards.  Judg- 
ment was  rendered  for  plalntififs,  and  execu- 
tion levied  on  homestead,  to  which  Lizzie  Ed- 
wards filed  a  claim.  Judgment  for  claimant 
and  plalntlfiFs  bring  error.     Reversed. 

J.  J.  Bull,  for  plaintiffs  In  error.  Parsons 
&  Son,  for  defendant  in  error. 

LUMPKIN,  P.  J.  In  1889  a  homestead  was 
set  apart  to  Henry  H.  Eidwards  as  the  head 
of  a  family.  He  subsequently  died,  and  W. 
J.  Weekes  &  Son  obtained  a  Judgment  CM^^ainst 
his  administraitor.  An  execution  issued  there- 
on was  levied  upon  laud,  embraced  in  the 
homestead,  to  which  Lizzie  Edwards,  as  a 
beneficiary  thereof,  filed  a  claim.  At  the  trial 
the  claimant  introduced  In  evidence  the  rec- 
ord of  the  homestead  proceedings.  Including 
a  schedule  of  the  applicant's  creditors,  in 
which  appeared  the  name  of  the  plaintiffs* 
firm.  There  was  also  an  affidavit  purporting 
to  show  that  personal  service  of  a  notice  of 
the  application  for  a  homestead,  and  of  the 
time  when  and  place  where  the  same  would 
be  passed  upon,  had  been  made  upon  the 
firm  of  W.  J.  Weekes  &  Son  by  handing  a 
copy  of  such  notice  to  W.  J.  Weekes.  This 
afiitevit  was  signed,  "Henry  Lawson,  L.  C"; 
but  it  did  not  otherwise  purport  to  have 
been  made  by  Lawson  as  an  official,  and  did 
not    aver  that  he  had   served   the  notice   to 


which  it  referred  In  his  official  character  as 
constable.  W.  J.  Weekes  offered  to  testify 
that  he  had  never,  in  point  of  fact  been 
served  with  any  notice  whatever  of  the  home- 
stead application.  This  testimony  was  ob* 
Jected  to  by  the  claimant  and  excluded  by 
the  court,  on  the  ground  "that  the  Judgment 
of  the  court  of  ordinary  could  not  he  collater- 
ally attacked."  Certainly,  the  homestead  was 
not  valid,  as  to  W.  J.  Weekes  &  Son,  unless 
the  notice  required  by  law  was  in  fact  served 
upon  this  firm;  and  the  only  question  is 
whether  or  not  it  was  competent  for  the 
plaintiffs  in  execution  to  prove  there  had  been 
no  service.  Obviously,  this  was  not  a  case 
where  an  effort  was  made  to  traverse  the  of- 
ficial return  of  an  officer,  and  therefore  one 
In  which  it  was  necessary  to  make  the  latter 
a  party.  Lawson's  affidavit,  though  he  was 
in  fact  a  constable,  was  made  by  him  merely 
as  an  agent  for  the  applicant  Indeed,  the 
law  does  not  provide  or  contemplate  that  any 
service  by  an  officer  shall  be  made  in  cases  of 
this  kind.  Civ.  Code,  {  2832.  As  above  stat- 
ed, the  homestead  was  not  valid  as  to  W.  J. 
Weekes  ft  Son;  and  we  may  go  further,  and 
say  that  as  to  them,  it  was  absolutely  void. 
This  court  held,  upon  similar  facts,  in  Manu- 
facturing Oo.  V.  Christopher,  68  Oa.  636,  that 
where  a  homestead  had  been  set  apart  and 
the  notice  required  by  law  had  not  been 
given  to  a  certain  creditor,  the  hcunestead 
was  void  as  to  him  for  want  of  notice.  Chief 
Justice  Jackson  said:  "There  never  was  any 
homestead  set  apart  as  to  this  creditor.  A 
void  thing  is  nothing."  The  doctrine  of  the 
case  Just  cited  was  recognized  in  Stov^ers  v. 
Matthews,  98  Ga.  871,  25  S.  B.  452.  It  is 
well  settled  that  a  Judgment  which  is  Toid 
"is  a  mere  nullity,  and  may  be  so  held  In  any 
court  when  it  becomes  material  to  the  inter- 
est of  the  parties  to  consider  It"  Civ.  Code, 
S  5369.  "A  Judgment  that  is  void  may  be  at- 
tacked in  any  court  and  by  anybody."  Id.  § 
5373.  It  would  therefore  seem  that  €ven  If 
the  order  of  the  ordinary  setting  apart  the 
homestead  should  be  treated  as  a  Judgment 
of  the  court  of  ordinary,  it  would  be  open  to 
attack  under  the  sections  above  cited,  and  it 
certainly  would  be  If  the  ordinary,  though 
acting  upon  homesteads  In  a  Judicial  capaci- 
ty, does  so  as  a  special  functionary.  On  the 
whole,  we  are  of  the  opinion  that  the  court 
below  erred  in  rejecting  the  testimony  offer- 
ed.   Judgment  reversed. 
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PHBNIX  INS.  OO.  V.  CLAY. 

(Supreme  Court  of  Georgia.    June  9,  1897.) 

Insurance— Propebtt  Rbntbd  for  Illeoal  Pur- 
poses—Liabilitt  FOR  A.TTORNBT»8  FbB 
and  Damages. 

1.  The  mere  fact  that  a  house  is  let  to  and  oc- 
cupied by  a  lewd  person,  which,  with  the  knowl- 
edge of  the  owner,  is  to  be  used  by  her  for  pur^ 
poses  of  prostitution,  does  not  of  itself  avoid  a 
policy  of  insurance  issued  thereon  in  favor  of 
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the  owner.  Tlie  contract  of  Insorance  1b  not  ao 
connected  with  the  contract  of  rental  aa  to  pre- 
vent, in  caae  of  loss,  the  maintenance  of  an  ac- 
tion on  the  policy  by  the  owner. 

2.  The  specific  qnestions  made  in  the  record, 
other  than  aa  above  ruled,  were  examined  and 
determined  when  this  case  was  here  upon  a 
former  writ  of  error.  Qay  t.  Insurance  06.. 
26  8.  B.  417,  07  6a.  44. 

8.Tlie  questions  of  law  made  in  thia  case 
were  of  such  character  aa  to  acquit  the  defend- 
ant of  bad  faith  in  refusing  to  pay  the  loss  with- 
in the  time  limited  by  law,  and,  to  the  extent 
of  the  finding  of  attorney's  fees  and  damages, 
the  Terdict  is  contrary  to  law;  and  direction 
is  therefore  given  Chat,  upon  or  before  the  en- 
tering of  the  remittitur,  the  plaintiff  shall  write 
off  the  items  allowed  on  that  account  in  the  find- 
ing by  the  jury,  and  that  the  verdict  thereupon 
stand  afilrmed,  the  costs  accrued'  since  the  ver- 
dict to  be  taxed  against  the  defendant  in  error. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  G.  C.  Olay  against  the  Phenix 
Insurance  Ck>mpany.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.  Affirm- 
ed, with  direction. 

Dessan  &  Bartlett  and  Robt.  Hodges,  for 
plaintiff  in  error.  Hardeman,  Davis  &  Tur- 
ner, for  defendant  in  error. 

SIMMONS,  0.  J.  The  Phenix  Insurance 
Gompany  issued  to  Clay  a  policy  of  insur- 
ance on  a  house  of  the  latter,  which  had 
been  by  him  let  to  a  lewd  woman,  with 
knowledge  on  his  part  that  it  was  to  be 
used  by  her  for  purposes  of  prostitution. 
The  question  to  be  decided  here  is  as  to 
whether  the  fact  that  the  house  was  so  rent- 
ed and  used  will,  in  case  of  loss,  defeat 
Clay's  action  on  the  policy.  In  the  absence 
of  any  stipulation  in  the  policy  under  which 
the  Immoral  use  of  the  house  would  vacate 
the  contract,  the  policy  would  not  be  vacat- 
ed unless  it  be  shown  that  the  contract  is 
immoral  or  illegal,  or  is  against  public 
policy,  and  not  enforceable.  It  Is  well  set- 
tled that  contracts  will  not  be  avoided  by 
the  courts,  as  against  public  policy,  except 
"where  the  case  is  free  from  doubt,  and 
where  an  injury  to  the  public  interest  clear- 
ly appears."  Therefore,  to  defeat  the  ac- 
tion on  the  policy  it  must  be  shown  either 
that  the  policy  is  itself  illegal,  as  promot- 
ing or  tending  to  promote  the  miUntenance 
of  a  lewd  house,  or  that  the  contract  of  in- 
surance, while  in  itself  legal,  is  so  connected 
with  the  illegal  act  or  business,  or  with  the 
contract  of  rental,  that  the  courts,  on 
grounds  of  public  policy,  will  not  lend  their 
aid  in  its  enforcement.  Let  us  consider 
these  questions  in  inverse  order. 

In  the  case  of  Armstrong  v.  Toler,  11 
Wheat.  258  (opinion  by  MarshaU,  C.  J.),  the 
supreme  court  of  the  United  States  held: 
"Where  a  contract  grows  immediately  out 
of,  and  is  connected  with,  an  illegal  or  im- 
moral act,  a  court  of  justice  will  not  lend 
its  aid  to  enforce  it.  But  if  the  promise  be 
entirely  disconnected  with  the  illegal  act, 
and  is  founded  on  a  new  consideration.  It 


is  Jiot  affected  by  the  act,  although  It  was 
knowp  to  the  party  to  whom  the  promise 
was  made,  and  although  he  was  the  con> 
trtver  and  conductor  of  the  illegal  act.*'  The 
same  court,  in  the  case  of  Insurance  Co.  v. 
PoUeys,  18  Pet  157,  held:  «*A  contract  may 
be  valid,  notwithstanding  It  is  remotely  con- 
nected with  an  independent  illegal  trans- 
action, which,  however,  it  is  not  designed 
to  aid  or  promote."  The  same  doctrine  was 
held  by  this  court  in  the  case  of  Howell  t. 
Fountain,  8  Kelly,  176,  where  the  court  com- 
mended, and  recognized  as  well  founded, 
the  statement  that  "no  action  can  be  main- 
tained upon  an  illegal  or  immoral  contract, 
yet  where  the  contract  was  disconnected 
with  the  original  unlawful  act,  and  was 
founded  on  a  new  and  distinct  considera- 
tion, an  action  might  be  maintained  upon  it 
although  it  could  not  be  maintained  upon  a 
contract  directly  arising  out  of  the  Illegal 
act."  So  here,  if  the  policy  of  insurance  be 
shown  to  grow  immediately  out  of  the  il- 
legal use  of  the  house,  or  to  be  directly 
connected  therewith,  the  courts  will  not  en- 
force it.  So  far  as  the  insurance  is  con- 
cerned, neither  party  to  the  policy  was  bene- 
fited by  the  illegal  use  of  the  insured  prop- 
erty. The  contract  of  insurance  cannot  be 
said  to  grow  out  of  or  to  be  connected  with 
the  illegal  use  of  the  house.  To  the  con- 
trary, the  policy  was  made  to  insure  the 
owner  of  the  building  against  accident  to 
which  all  houses  are  liable,  and  this  house 
neither  more  nor  less  on  account  of  Its  use 
for  purposes  of  prostitution.  For  the  same 
reasons,  the  insurance  policy  was  clearly 
disconnected  with  the  contract  of  rentai 
and  founded  on  a  new  and  distinct  con- 
sideration; only  one  of  the  parties,  indeed, 
being  common  to  the  two  contracts.  In 
such  cases,  it  is  well  settled  in  this  and  other 
jurisdictions  that  an  action  may  be  main- 
tained to  enforce  a  contract  valid  In  itself* 
though  it  may  be  "remotely  connected  with 
an  independent  illegal  transaction,  which, 
however,  it  is  not  designed  to  aid  or  pro- 
mote." If,  therefore,  the  insurance  policy 
be  treated  as  in  itself  valid,  it  is  enforceable, 
although  possibly  connected  in  a  remote 
way  with  an  illegal  business,  and  with  a 
contract  of  rental  which  is  probably  not 
enforceable.     8  Joyce,  Ins.  S  2607, 

To  defeat  the  action  on  the  policy.  It  Is* 
therefore,  necessary  to  show  that  the  policy 
is  Itself  an  immoral  contract,  and  against 
public  policy,  as  tending  to  promote  the 
business  of  maintaining  a  lewd  bouse.  The 
policy  was  for  a  valuable  and  legal  con- 
sideration, and  for  what  appears  on  its  face 
to  be  a  good  and  lawful  purpose.  It  was 
made,  not  to  protect  the  business  of  keeping 
a  lewd  house,  but  to  protect  the  property 
of  the  ovmer  of  the  building.  Bven  were 
the  owner  the  person  conducting  this  illegal 
business,  the  policy  would  be  issued  to  tUm, 
not  as  one  engaged  in  such  business,  but 
as  the  owner  of  the  property  Insured;    not 
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to  protect  him  agmlntt  the  conteqnenoet  of 
the  illegal  bnelneBB,  Imt  against  accident  to 
his  property.  For  thle  reason  the  present 
caae  is  to  be  dlstingultihed  from  decisions 
cited  in  which  policies  of  lottery  and  marine 
insurance  have  been  held  yoid.  The  distinc- 
tion Is  well  drawn  in  the  case  of  Insurance 
Ck).  T.  De  GraflT,  12  Mich.  124,  by  CampbeU, 
J.,  a  part  of  whose  opinion  is  here  adapted 
to  the  present  case.  The  insurance  of  a 
lottery  ticket  requires  that  the  lottery  be 
drawn  in  order  to  attach  the  insurance  on 
the  risk.  Where  a  ^ip  is  insured  for  an 
illegal  voyage,  that  voyage  is  the  only  one 
upon  which  the  insurance  would  apply,  and 
the  underwriter  becomes  thus  directly  a 
party  to  the  illegal  act.  In  some  cases  the 
insurance  is  against  loss  by  forfeiture  or 
penalty  incurred  by  reason  of  the  illegal 
trade,  and  the  purpose  and  object  of  the 
insurance  are,  therefore,  a  violation  of  law. 
In  some  of  the  cases,  again,  the  Insured 
property  is  liable  to  seizure  and  forfeiture, 
and  a  dd'ubt  arises  as  to  whether  the  assured 
has  an  bisurable  interest  To  make  analo- 
gous to  these  the  case  of  an  Insurance  on 
property  used  for  immoral  purposes^  the  in- 
surance must  be  against  the  consequences 
of  a  breach  of  the  law,  as  would  be  the  case 
if  this  policy  In  express  terms  Insured  the 
party  maintaining  a  lewd  house  against 
loss  by  fine  or  penalty  Incurred  by  reason 
of  the  illegal  business.  The  policy,  as  in 
fact  made,  differs  widely  from  this,  for,  as 
we  have  seen,  it  insured  against  loss  by  fire, 
and  not  against  the  consequences  of  the  un- 
lawful conduct  of  the  assured.  The  owner 
could,  without  violating  the  policy,  use  his 
house  for  any  other  and  lawful  purpose 
which  would  not  increase  the  hazard.  The 
contract  does  not  require  that  the  property 
shall  be  devoted  to  any  one  use,  and,  as  it 
is  susceptible  of  lawful  uses,  the  company 
cannot  be  held  to  have  contracted  concern- 
ing it  in  an  unlawful  manner,  unless  the 
contract  is  itself  for  an  illegal  puipose.  It 
is  clear,  then,  that  the  purpose  and  object 
of  the  contract  of  insurance  are  not  in  con- 
travention of  the  public  interest,  and  the 
sole  remaining  question  is  whether  that  con- 
tract is  against  public  policy,  as  tending  to 
promote  an  illegal  and  immoral  business. 

Were  insurance  policies  not  enforceable 
when  issued  on  buildings  used  as  houses  of 
prostitution,  the  owners  of  such  buildings 
might  be  less  willing  to  have  them  so  used. 
To  hold  such  policies  good  and  binding 
might,  therefore,  while  holding  out  absolute- 
ly no  aid  to  such  uses,  indirectly  and  nega- 
tively encourage  owners  to  let  their  build- 
ings for  immoral  purposes.  A  consequence 
so  negative  in  its  character,  so  remote  in  its 
effect,  is  one  which  cannot  be  said,  in  law, 
to  promote  or  to  tend  to  promote  the  main- 
tenance of  these  houses.  Such  policy  of 
insurance  can  be  said  to  promote  the  illegal 
business  only  by  failing  to  discourage  it,  to 


aid  it  only  by  declining  to  throw  obstadop 
in  its  way;  and  certainly  this  is  not  a  case 
*free  from  doubt,  where  an  injury  to  the 
public  interest  clearly  appears.**  See  3  Joyce, 
Ins.  91  2536,  2537.  To  refuse  to  enforce 
transactions  relating  to  property  used  by 
the  owner  for  immoral  purposes,  unless  such 
transactions  tended  positively  to  discourage 
such  illegal  use,  would  be  to  infringe  on  the 
property  rights  of  the  owner,  and  to  extend 
the  penalty  beyond  that  prescribed  by  law. 
The  statute  which  forbids  the  maintenance 
of  a  lewd  house  does  not  subject  the  build- 
ing to  any  forfeiture,  but  renders  him  who 
maintains  the  lewd  house  guilty  of  a  mis- 
demeanor, and  personally  liable  for  a  pen- 
alty. The  rights  of  the  owner  in  his  prop- 
erty are  not,  therefore,  lessened;  for  the 
penalty  relates  to  his  person,  and  i^ot  to  the 
house.  If  an  insurance  policy  on  a  build- 
ing used  as  a  house  of  prostitution  will  not 
be  enforced  by  the  courts,  why  should  they 
not  also  refuse  to  enforce  a  contract  for  the 
sale  of  the  building?  For,  while  to  allow  the 
sale  of  the  house  would  not  encourage  Its  ille- 
gal use,  yet  to  disallow  the  sale  would  dis- 
courage such  use  fully  as  much  as  a  refusal  to 
accord  insurance  rights.^  Without  doubt,  this 
would  be  an  effort  to  invade  the  province  of 
the  legislative  branch  of  our  government,  by 
extending  and  increasing  the  penalties  im- 
posed for  the  niegal  act  in  question.  Further, 
to  hold  that  a  policy  of  Insurance  on  a  lewd 
house  is  contrary  to  public  policy,  as  tending 
to  promote  the  keeping  of  a  lewd  house,  would 
be  to  require,  not  only  that  a  contract  shall 
not  tend  to  promote  an  immoral  or  illegal  act 
or  business,  but  that  it  shall  tend  positively  to 
discourage  any  unlawful  acts  in  connection 
with  the  property  to  which  it  relates.  For 
such  position  we  believe  that  no  authority  can 
be  found. 

2.  This  court,  at  the  March  term,  1895,  upon 
a  former  writ  of  error,  dealt  with  all  the  ques- 
tions made  in  the  record  of  this  case,  except 
as  above  decided,  and  by  its  decision  then 
made  fully  determined  such  questions.  Glay  v. 
Insurance  Co.,  97  Oa.  44,  25  S.  B.  417. 

8.  We  think  that  the  insurance  company 
Should  not  be  made  to  pay  damages  or  attor- 
ney's fees.  It  is  provided  by  section  2140  of 
the  Civil  Code  that  insurance  companies  shall 
where  a  loss  occcmrs,  and  they  refuse  to  pay 
the  same  within  sixty  days  after  demand,  be 
Uable  for  damages  and  attorney's  fees,  ''pro- 
vided, it  shall  be  made  to  appear  to  the  Jury 
tiylng  the  same,  that  the  reftisal  of  the  com- 
pany to  pay  said  loss  was  In  bad  faith.*'  The 
questions  of  law  made  in  this  case  were  of 
such  character  as  to  acquit  the  defendant  of 
the  imputation  of  bad  faith  in  refusing  to  pay 
the  loss  within  the  time  limited  by  law,  and 
the  court  li^  accordingly  given  appropriate  di- 
rection that  the  damages  and  attorney's  fees 
allowed  on  account  of  the  refusal  to  pay  be 
written  off.  Judgment  afELrmed,  with  direc- 
tion. 
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OOMBR  ct  at  T.  HILL. 
(Supreme  Ooart  of  Gkorgia.    Jnne  9,  1897.) 
Railroads— AcoiDBNT  to  Liobnsbb  on  Tbaox, 

1.  Knowledge  on  the  part  of  a  section  master 
diat  a  railroad  biidge  keeper's  wife  was  In  the 
habit  of  occupying  with  him,  at  night,  a  small 
house  which  the  railroad  company,  for  the  pur^ 
pose  of  protecting  the  Iceeper  in  bad  weather, 
had  caused  to  be  erected  near  a  trestle  forming 
an  approach  to  the  bridge,  and  that  the  wife, 
in  times  of  high  water,  ased  this  trestle  as  a 
means  of  reaching  the  house,  together  with 
Icnowledge  on  the  part  of  the  supervisor  of  the 
railroad  track,  and  also  on  the  part  of  the  super- 
ylsor  of  its  bridges,  that  the  wife  stayed  at  this 
house  with  her  husband,  did  not  constitute  such 
notice  to  those  charged  with  the  running  of 
trains  upon  the  railroad  as  to  raise  a  duty  on 
their  part  to  warn  the  woman  of  the  running 
of  an  extra  fireight  train  on  the  Sabbath  Day. 
for  the  want  of  which  warning  she  was  exposed 
to  danger  and  death. 

2.  The  eyidence  in  this  case  did  not  warrant 
a  yerdict  in  the  plaintiff's  fayor,  and  a  new  trial 
should  have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

Suit  by  D.  B.  Hill  against  the  Southwest- 
em  Railroad  Company,  and  H.  M.  Comer  and 
another,  receivers  of  the  Central  Railroad  & 
Banking  Company.  Plaintiff  had  judgment, 
and  defemdants  bring  error.     Reversed. 

W.  S.  Wallace  and  John  D.  Little,  for  plain- 
tilKB  in  error.  C.  C.  Thornton,  C.  C.  West,  and 
O.  M.  Colbert  for  defendant  in  error. 


COBB,  J.  Hill  brought  suit  against  the 
Southwestern  Railroad  Company  and  the  re- 
ceivers of  the  Central  Railroad  ft  Banking 
Company  tor  the  homicide  of  his  wife.  Upoo 
the  trial  the  testimony  established  the  follow- 
ing facts:  Plaintiff  was  employed  by  the  de- 
fendants as  a  watchman  of  their  bridge  over 
the  Flint  river,  in  Taylor  county.  A  little 
house,  or  shanty,  standing  upon  wooden  pil- 
lars, in  order  to  be  above  the  water  in  times 
of  flood,  was  situated  on  the  south  side  of  the 
bridge,  and  was  intended  for  the  use  of  the 
watchman.  Leading  to  the  bridge  was  a 
trestle  170  yards  long,  and  15  to  17  feet  high. 
Plaintiff's  wife  for  over  two  years  had  been 
staying  with  him  at  night  in  this  house.  She 
had  no  business  there  connected  with  the  rail- 
road, and  her  only  business  was  to  keep  a 
water  gauge,  for  which  she  was  paid  by  the 
government  25  cents  a  day.  The  railroad 
company  had  provided  a  dwelling  house  about 
a  half  mile  away  for  the  bridge  keeper  and 
his  wife.  In  this  house  was  contained  a  por- 
tion of  the  plaintiff's  household  effects,  and  it 
was  occupied  by  him  as  a  dwelling,  except 
when  he  used  the  shanty  near  the  bridge. 
When  the  water  was  low  plaintiff  and  his 
wife  went  from  the  shanty  to  the  dwelling 
bouse  l^  a  path.  When  the  water  was  high, 
in  order  to  leave  the  shanty  and  reach  the  dry 
ground,  it  was  necessary  to  go  upon  steps  to 
the  trestle,  and  walk  upon  it  to  the  earth  em- 
bankment at  its  end.    On  the  morning  of  the 


homicide,  which  was  Sunday,  the  water  being 
up^  plaintiff  and  his  wife  started  froni  the 
house  l^  the  bridge  to  go  to  their  dwelling 
house.  There  being  no  train  due  according  to 
schedule,  and  not  expecting  one  to  come,  th^ 
went  upon  the  trestle^  and,  after  walking 
some  distance  thereon,  a  freight  train,  which 
should  have  passed  four  or  Ave  hours  pre- 
viously, came  at  a  speed  of  20  miles  an  hour, 
and  plaintiff's  wife  was  struck  by  It  and 
killed.  Plaintiff  wteppeA  from  the  traidc,  and 
sat  upon  the  cap  sill,  and  was  not  struck.  He 
had  told  his  wife  to  get  in  a  similar  position, 
which  she  attempted  to  do;  but  the  train 
struck  her  on  the  head,  killing  her  Instantly. 
When  first  seen  th^  were  400  or  500  yards 
from  the  train.  The  speed  was  slackened  to 
about  15  miles  an  hour  after  plaintiff  was 
seen.  The  engineer  and  firenuin  each  testi- 
fied that  they  used  all  possible  means  to  stop 
the  train.  The  fact  that  plaintiff's  wife  was 
occupying  the  shanty  near  the  bridge,  and 
that  she  was  accustomed  to  use  the  trestle  In 
leaving  the  shanty  in  times  of  high  water, 
was  known  to  the  section  master  as  well  as 
to  the  supervisor  of  the  track  and  the  super- 
visor of  bridges  of  defendants.  Plaintiff's 
wife  was  between  52  and  53  years  of  age,  and 
had  no  children.  There  was  a  verdict  for  the 
plaintiff  for  $3,500,  and,  the  defendants'  mo- 
tion for  a  new  trial  beSng  oinerruled,  they  ex- 
cepted. 

Was  there  evidence  sufficient  to  show  a 
knowledge  by  the  defendants  of  the  use  by 
the  plaintiff's  wife  of  the  trestle  as  a  footway 
between  the  house  near  the  bridge  and  the 
dwelling  house,  in  order  to  charge  the  defend- 
ants with  the  duty  of  notitying  her  of  the 
passage  of  trains  which  were  ddayed,  and 
which  were  not  running  according  to  the  reg- 
ular schedules  of  the  company?  Not  having 
any  connection  with  the  company,  her  pres- 
ence in  the  house  provided  for  the  husband 
as  bridge  keeper  was  simply  for  his  conven- 
ience and  comfort,  and  did  not  raise  any  duty 
on  the  part  of  the  railroad  companies  to  her. 
In  order  for  the  duty  to  notify  her  of  the 
passage  of  trains  to  arise  against  the  com- 
panies, if,  under  the  circumstances,  any  such 
duty  would  ever  arise,  it  certainly  must  be 
shown  that  her  presence  from  time  to  time 
upon  the  track  of  the  company  was  known  to 
those  officers  of  the  companies  who  had  In 
charge  the  running  and  operating  of  trains. 
The  evidence  fails  to  show  notice  to  any  one 
connected  with  that  department  of  the  rail- 
road companies  which  manages  the  running 
of  their  trains,  or  to  any  individual  employt^ 
connected  in  any  way  with  the  operation  of 
trains.  The  section  master,  who  had  charge 
of  the  roadbed  near  the  bridge,  and  the  su- 
pervisor of  the  track,  whose  duty  it  was  to  see 
that  the  track  was  kept  in  proper  condition, 
and  the  supervisor  of  bridges,  whose  duty  it 
was  to  see  that  the  bridges  were  safe,  knew 
that  plaintiff's  wife  was  using  the  house  and 
trestie.  Not  one  of  these  employte  describ- 
ed was  connected  with  the  running  of  trains. 
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The  plaintllTB  wife,  therefore*  being  upon  the 
trestle  without  authority  and  without  the 
knowledge  of  the  defendants,  the  only  dnty 
which  wan  owing  to  her  waa  to  nee  all  ordi- 
nary care  to  present  harm  coming  to  her  after 
her  presence  npon  the  trestle  was  discovered. 
As  the  evidence  established  this  to  be  the  case, 
the  verdict  of  the  Jury  was  unwarranted,  and 
the  court  erred  In  not  granting  a  new  trial  In 
the  case.  Judgment  reversed.  All  concur,  ex- 
cept FISH  and  LITTUD,  JJ.,  who  were  dis- 
qualified. 

ATKINSON,  J.  (concurring  specially).  With- 
out assenting  either  to  the  correctness  of  the 
conclusion  reached  by  the  majority  of  the 
court  touching  the  matters  of  fact  Involved  tai 
the  record  in  this  case,  or  to  the  doctrine  that 
the  verdict  of  a  Jury,  based  upon  a  conflict  of 
evidence,  when  approved  by  the  trial  Judge, 
is  subject  to  review  in  this  court,  I  concur  in 
the  Judgment  awarding  a  new  trial  for  the 
special  reason  that,  as  matter  of  law,  the  ver- 
dict is  excessive. 


(101  Ga.  389) 

MORGAN  et  al.  v.  FIDBLIT7  ft  DBFOSTT 

CO.  OF  BALTIMORE  et  al. 

(Supreme  Court  of  Georgia.    July  20,  1897.) 

APPBAV-ATTORNBT'S        FbBS  —  AlXOWAHOB  -^  Rb 
VIEW. 

1.  Where,  in  an  equity  cause,  the  plaintiff 
was  entitled  to  an  allowance  of  counsel  fees  as 
expenses  incurred  by  him  in  bringing  a  fund 
into  court,  and  the  court  duly  adjudged  that  a 
specified  sum  to  be  paid  to  his  attorneys  of  rec- 
ord for  their  services  in  this  behalf,  tills  court 
will  not.  in  any  event,  reverse  a  judnnent  sub- 
sequently rendered,  refusing  an  additional  al- 
lowance of  fees  for  such  services  to  another 
attorney  of  the  plaintiff,  unless  it  plainly  ap- 

Sears  that  the  discretion  of  the  court  in  ren- 
ering  such  Judgment  was  abused. 

2.  It  does  not,  in  the  light  of  the  present  rec^ 
ord,  ap^ar  that  the  Judgment  now  complained 
of  was  in  any  respect  erroneous. 

(Syllabus  bj  the  Court) 

Srror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Suit  by  Morgan  &  McFarland  against  the 
Fidelity  ft  Deposit  Company  of  BaJftimore  aad 
others.  From  a  refusal  to  allow  certain  at- 
torney's f^es  payaUe  out  of  the  fund  derived 
through  the  suit,  ptaintlfto  bring  error.  Af- 
firmed. 

Anderson,  Anderson  ft  Grace  and  Mlnter 
Wlmberly,  for  plalntlfte  hi  error.  Gnery  ft 
Hall,  Wm.  Dessan,  Bacon,  Miller  ft  Branson, 
and  Hall  ft  Hardeman*  for  defendants  in  «r- 
ror. 

COBB,  J.  It  appears  In  the  present  case 
that  there  was  an  equity  proceeding  under 
which  a  fund  was  brought  Into  court  for  dis- 
tribution; that  the  court  had  under  consider- 
ation the  matter  of  the  allowance  of  counsel 
fees  ss  expenses  incurred  by  the  plaintiffs  in 
bringing  the  fund  into  court,  and  liad  ad- 
Judged  that  they  were  entitled  to  such  ex- 
penses, and  a  decree  had  been  rendered  that 


certain  amounts  should  be  paid  to  the  attxr- 
neys  who  appeared  of  record  ss  their  counsel. 
So  far  as  the  record  shows,  the  amount  fixed 
was,  in  the  Judgment  of  the  court,  reason- 
able and  sufllcient  remuneration  for  the  en- 
tire services  rendered  in  the  matter  of  bring- 
ing the  fund  into  court  Subsequently  other 
attorneys,  who  had  not  appeared  of  record  in 
the  caae,  but  who  claimed  to  be  original  coun- 
sel for  the  plaintiflis,  made  application  for 
an  allowance  of  fees.  Their  clients  united 
with  them  in  this  application.  It  was  with- 
in the  discretion  of  the  Judge  to  reopen  the 
question  of  allowance  of  expenses,  and,  If  the 
amount  already  allowed  was  not  sufficient 
remuneration  for  the  services  rendered,  to  al- 
low the  plaintiffs  an  additloiial  amount  as 
counsel  fees.  Where  the  Judge,  as  he  did  in 
this  case,  after  hearing  all  of  the  evidence, 
declined  to  reopen  the  matter,  and  refused  to 
allow  additional  fees,  this  court  will  not  in- 
terfere, unless  it  plainly  appears  that  he 
abused  his  discretion.  In  the  light  of  the 
facts  which  are  contained  in  the  record,  we 
cannot  say  that  there  has  been  any  abuse  of 
discretion  in  this  case.  Ample  opportunity  to 
be  heard  was  given  the  pliUntiffs  when  the 
matter  of  counsel  fees  was  before  the  court 
in  the  first  Instance,  and,  if  they  failed  at 
that  time  to  secure  an  allowance  sufficient  to 
pay  all  of  their  counsel,  the  loss  must  fisll  up- 
on them,  if  their  counsel  are  not  fully  re- 
munerated. Counsel  have  no  inherent  right, 
in  such  a  case,  to  demand  an  allowance  of 
fees.  The  right  is  in  the  client  to  ai>peal  to 
the  court  for  the  allowance  of  an  amount  suf- 
ficient to  pay  the  expenses  which  he  has  in- 
curred. The  neglect  of  the  client  to  call  the 
attention  of  the  court  to  all  of  the  facts  at 
the  proper  time  would  not  deprive  the  coun- 
sel of  his  right  to  fees,  as  against  his  client, 
but  would  deprive  the  client  of  the  right 
to  have  reimbursement  out  ot  a  fund  from 
which  he  could  have  been  reimbursed  if  he 
had  made  application  at  the  proper  time  and 
in  the  proper  manner.    Judgment  affirmed. 


(101  Ga.  281) 
PRATHER  V.  SBHTH. 
(Supreme  Court  of  (Georgia.    May  21,  IBOT.) 
Waivbb    or    HomsTBAD— Usurious    Kotb— Ra- 

LBASS  or  SUBBTT— DlRBCTINO  VbBDICT. 

1.  A  waiver  of  a  homestead  and  exemption 
right,  even  though  such  right  be  inchoate  only, 
is  valid,  and  will  be  binding  upon  the  person 
malcing  the  waiver  when  the  right  becomes 
complete. 

2.  Snch  a  waiver  Is,  however,  void  if  em- 
braced in  a  promissory  note  affected  with  usu- 
ry, and  a  surety  thereon  signing  in  ignorance 
of  the  usury  will  be  discharged. 

8.  In  view  of  the  undisputed  facts,  there  was 
no  error  in  the  present  case  In  directing  a  ver- 
dict in  the  Buret's  favor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Suit  by  A.  C.  Prather  against  A.  P.  Dozier 
and  C.  M.  Smith.     I'^m  a  Judgment  overrul- 
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Ing  a  demurrer  to,  the  plea  of  the  administra- 
tor of  defendant  Smith,  plaintiff  brings  error. 
Affirmed. 

J.  H.  McGehee  and  Brannon,  Hatcher  & 
MarUn,  tor  plaintiff  in  error.  J.  J.  Bull,  for 
defendants  in  error. 

FISH,  J,  In  this  case  suit  was  brought  by 
Prather,  the  plaintiff,  against  Mrs.  A.  P.  Do- 
sler,  as  principal,  snd  G.  M.  Smith,  as  surety, 
upon  a  promissory  note.  Mrs.  Hozier  made 
no  defense  to  the  suiL  Smith  filed  a  plea 
setting  up  that  there  was  a  certain  amount  of 
usury  In  the  note  sued  on,  which  fact  was 
unknown  to  him  at  the  time  he  signed  the 
aame  as  surety;  that  said  note  contained  a 
waiver  of  homestead,  and  that,  by  reason 
of  the  usury  and  waiver  of  homestead,  he 
was  released  from  any  obligation  to  pay  the 
same.  Smith  died  pending  the  suit,  and 
his  administrator  was  made  a  party  defend- 
ant in  his  stead.  The  administrator  amend- 
ed the  plea  by  alleging  that  the  waiver  of 
homestead  was  a  consideration  moving  his 
intestate  to  sign  the  note  as  surety,  and  that, 
if  he  had  known  of  the  existence  of  usury  in 
the  note,  he  would  not  have  signed  it  The 
plaintiff  demurred  to  the  plea,  as  amended, 
because  it  was  insufficient  in  law;  "because 
the  plea  failed  to  set  forth  that  Mrs.  Anna  P. 
Dozier,  the  principal  defendant,  was  at  tie 
time  of  signing  said  note,  or  at  any  time  since, 
or  was  at  the  time  of  the  trial,  entitied  to  a 
homestead  by  reason  of  being  either  the  head 
of  a  family,  or  guardian  or  trustee  of  a  family 
of  minor  children,  or  an  aged  or  infirm  per- 
son, or  a  person  having  the  care  and  supix>rt 
of  a  dependent  female  or  dependent  females 
of  any  age."  The  court;  overruled  this  de- 
murrer, to  which  ruling  the  plaintiff  excepted, 
and  now  assigns  the  same  as  error.  The 
plaintiff  then  introduced  the  note  sued  on, 
and  closed.  The  defendant  introduced  J.  L. 
Dozler,  who  testified  that  he  was  then  and  at 
the  time  of  the  signing  of  the  note  the  hus- 
band of  Mrs.  A.  P.  Dozler;  that  they  were 
then  and  had  been  all  the  time  living  togeth- 
er; that  they  had  three  children,  all  of  whom 
were  boys;  that  his  wife  had  a  separate  es- 
tate, was  in  good  health,  and  50  years  of  age; 
that  he  represented  his  wife  In  borrowing  the 
money  for  which  the  note  was  given,  and 
agreed  to  pay  1^  per  cent,  per  month  interest 
for  the  money,  and  that  the  interest  was  in- 
cluded in  the  face  of  the  note;  and  that  G.  M; 
Smith  signed  the  note  as  surety.  The  evi- 
dence of  G.  M.  Smith,  contained  in  a  set  of 
interrogatories  executed  before  his  death,  was 
that  he  signed  the  note  as  surety,  had  no 
knowledge  that  the  note  was  Infected  with 
usury  when  he  signed  it,  and  did  not  know  of 
or  hear  that  It  contained  usury  until  after  the 
suit  was  instituted.  At  the  conclusion  of 
this  testimony  the  court  dhrected  the  jury  to 
return  a  verdict  in  favor  of  the  administrator 
of  Smith,  and  against  Mrs.  Dozler,  and  a  ver- 
dict was  rendered  accordingly.    The  plaintiff 


excepted  to  this  ruling  of  the  court,  and  now 
assigns  the  same  as  error. 

1.  The  first  question  to  be  considered,  and 
the   one   upon    which   the   case    turns,    is 
whether  or  not  a  married  woman,  having  a 
separate  estate,  who  is  living  with  her  hus- 
band and  their  children,  who  Is  50  years  of 
age  and  not  infirm,  not  having  the  care  and 
support  of  dependent  females,  and  not  a 
guardian  or  trustee  of  a  family  of  minor 
children,   can   make  a  valid   waiver   of  a 
homestead  and  exemption  right,  which  will 
be  binding  upon  her  in  the  event  the  right 
to  have  a  homestead  set  apart  to  her  be- 
comes complete.    Counsel  for  the  plaintiff  In 
error  contend  that  such  a  woman  has  no 
right   to  a   homestead,   and   therefore   her 
waiver  of  such  a  right  amounts  to  nothing. 
We  think  that  the  decisions  of  this  court  are 
against  this  contention.    It  was  held  In  the 
case  of  Broach  v.  Powell,  79  Ga.  79,  3  S.  E. 
763.  that  an  unmarried  man  may  make  a 
valid  waiver  of  a  homestead  right,  although 
at  the  time  of  making  the  waiver  he  Is  not 
entitied  to  have  a  homestead  set  apart,  and, 
for  that  matter,  may  never  be,  and  that,  if 
he  subsequentiy  marries,  thereby  becoming 
the  head  of  a  family,  and,  as  such,  in  the  ab- 
sence of  a  waiver,  having  a  perfect  right  to 
take  a  homestead,  the  waiver  will  then  be 
effective,  and  will  prevent  his  secoiins  a 
homestead  as  against  the  debt  for  the  better 
security  of  which  the  waiver  was  made.    In 
that  case  when  the  waiver  was  made  there 
was  no  present  right  to  take  a  homestead, 
and  it  was  uncertain  whether  the  debtor 
would  ever  become  entitied  to  have  a  home- 
stead set  i^^art  out  of  his  property;   but  the 
court  held  that  there  existed  an  inchoate  or 
contingent    right    to    a    homestead,    which 
might  become  complete  by  reason  of   the 
marriage  of  the  debtor,  whereby  he  would 
become  the  head  of  a  family.    And  it  -was 
held  that  the  debtor,  by  waiving  "all  right 
to  homestead,"  waived  this  Inchoate  or  con- 
tingent right;  and,  as  Chief  Justice  Bleckley 
said:    'This  inchoate  or  contingent  right,  h^ 
ing  surrendered  by  the  waiver,  did  not  re- 
main with  him  so  as  to  mature  into  a  com- 
plete and  perfect  right  on  his  subsequent 
marriage."      In  Boroughs  v.  White,   69  Ga. 
842,  it  was  held  that  a  general  waiver  of  a 
right  to  a  homestead  was  valid  where  the 
right  waived  was   much   more   contingent 
than  the  one  now  under  consideration;  for, 
to  quote  the  language  of  the  chief  justice 
used  In  reference  to  that  case  hi  Broach  t. 
Powell,  supra:    "In  that  case  a  promissory 
note  was  executed  before  the  constitution  of 
1877  went  into  effect,  which  note  contained 
a  general  waiver  of  homestead.    Though  un- 
der the  law  as  it  then  stood  such  a  waiver 
was  good  for  nothing,  the  court  held  that  It 
avoided  a  homestead  taken  afterwards,  un- 
der the  constitution  of  1877.    Moreover,  the 
homestead  right  there  asserted  not  only  rest- 
ed for  its  completion  on  a  subsequent  or- 
ganic law,  but  upon  new  grounds  of  home- 
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Btead  brought  into  the  system  by  that  law. 
Thus  a  double  contingency  had  to  be  realis- 
ed, in  order  to  perfect  the  right  to  which  the 
waiver  was  applied.**  Surely,  if  a  valid 
waiver  could  be  made  In  that  case,  one  could 
have  been  made  by  Mrs.  Dozler  In  the  pres- 
ent one;  for  here  the  happening  of  either 
one  of  several  contingencies,  as  we  shall 
presently  see,  is  all  that  Is  necessary,  *in  or- 
der to  perfect  the  right  to  which  the  waiver 
was  applied."  In  the  light  of  these  deci- 
sions. It  matters  not  that  at  the  time  that 
the  note  containing  the  waiver  was  signed, 
or  at  the  time  of  the  trla(  of  the  case,  Mrs. 
Dosler  may  not  have  had  the  right  to  have 
a  homestead  set  apart  to  her  out  of  her  sep- 
arate estate.  She  had  an  Incomplete  and 
contingent  right  to  such  a  homestead,  which 
might  become  complete,  upon  the  happening 
of  any  one  of  several  contingencies,  While 
the  note  was  outstanding  against  her.  Her 
husband  might  die  and  leave  her  the  head 
of  a  family  of  minor  children,  or  she  might 
live  In  a  state  of  separation  from  her  hus- 
band, and  have  her  minor  children  living 
with  her;  In  either  of  which  events  she 
would-be  clearly  entitled  to  have  a  home- 
stead set  apart  to  her  and  such  children  out 
of  her  own  estate.  She  might  become  an 
aged  or  an  Infirm  person,  and,  as  muh,  be 
entitled  to  have  a  homestead  for  her  own 
support.  Granting  that  none  of  these  condi- 
tions existed  at  the  time  when  the  note  was 
executed,  or  at  the  time  that  the  case  was 
tried,  still,  according  to  Ihe  declaloDS  of  this 
court,  the  mere  fact  that  either  or  all  of 
them  might  exist  In  the  future  was  suffldeint 
to  have  made  this  a  valid  waiver  of  a  home- 
stead right,  which  would  be  binding  upon 
Mrs.  Dozler  whenever,  by  the  happening  of 
the  requisite  contingency,  the  right  became 
complete.  The  waiver  of  the  homestead 
right  In  this  case,  then.  If  there  were  no 
usury  In  the  note,  wt>uld  be  a  valid  waiver, 
which  would  forever  prevent  Mrs.  Dosler 
from  taking, a  homeatead  as  a«ralnst  this 
debt 

2.  The  evidence,  however,  shows  that  there 
waa  usury  in  the  note,  and  this  Is  not  dis- 
puted, so  that  what  would  otherwise  have 
been  a  good  waiver  becomes  a  mere  nullity, 
by  reason  of  the  existence  of  the  usury. 
Olie  testimony  of  the  surety  shows  that 
when  he  signed  the  note  the  fact  that  it 
contained  usury  was  unknown  to  him,  and 
bis  evidence  upon  this  point  is  not  contra- 
dicted. Besides,  this  court  has  decided  that,* 
'in  an  action  on  such  a  note,  it  Is  incumbent 
upon  the  plaintiff,  In  order  to  hold  the  sure- 
ty liable,  to  prove  affirmatively  that  he 
signed  the  note  with  the  knowledge  of  the 
usury.  Denton  v.  Butler  (Ga.)  26  a  B.  624. 
Under  repeated  decisions  of  this  court,  a 
surety  who  signs  a  note  containing  a  waiver 
of  homestead,  and  in  which  usury  is  con- 
cealed, of  the  existence  of  which  in  the  note 
he  was  ignorant  at  the  time  he  signed  the  in- 
strument,  is  discharged   from   all  liability 


thereon,  provided  he  makes  this  defense  at 
the  proper  time  and  In  the  pnoper  manner. 
Denton  v.  Butler,  supra;  Lewis  v.  Brown, 
8D  Ga.  115,  14  S.  B.  881;  Harrington  v.  Find- 
ley,  89  Ga.  885,  16  S.  B.  483;  Howard  v. 
Johnson,  91  Ga.  819,  18  S.  B.  132. 

3.  In  view  of  the  undisputed  facts  of  the 
case,  there  was  no  error  In  directing  a  ver- 
dict In  the  surety's  favor.  Judgment  af- 
firmed. 

(101  Oa.  316) 

r    '  ALLEN  V.  PEARCB. 

(Supreme  Court  of  Georgia.    May  22,  1897.) 

HOMBBTBAD  EXSMPTION-*  **AOBD  PbR80N«*' 

While  the  term  "aged,**  as  applied  to  hu- 
man beings,  is  not,  for  all  purposes,  susceptible 
of  precise  aefinition,  and  while  it  is  not  prac- 
ticable to  arbitrarily  fix  a  period  of  life  at 
which  the  coadition  of  bein^  aged  may  be  said 
to  have  certainly  begun,  it  is  safe  to  hold  that 
a  man  66  years  old  is  entitled  to  an  exemption 
ot  his  property  from  levy  and  sale,  under  that 
clause  of  the  constitntion  <Clv.  Code,  |  5912) 
allowing  this  right  to  **every  aged  or  infirm  per- 
son." This  is  true  although  the  applicant  may 
be  a  hale  and  hearty  man. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Application  by  James  Allen  for  the  setting 
apart  of  a  homestead.  T.  J.  Pearce,  a  credit- 
or, objected.  ,  From  a  Judgment  refusing  the 
application,  applicant  brings  error.  Re- 
versed. 

Bull  ft  Ferryman,  for  plalntifT  In  error.  J 
H.  Worrlll,  J.  H.  McGehee,  and  Brannon, 
Hatcher  ft  Martin,  for  defendant  In  error. 

FISH,  J.  On  January  11,  1895,  James  Al- 
len applied  to  the  ordinary  of  Talbot  county 
for  the  setting  apart  of  a  homestead  and  ez« 
empdon  to  himself  as  an  aged  person;  alleg- 
ing in  his  petition  that  he  was  66  years  of 
Bge.  T.  J.  Pearce,  a  creditor  of  the  appli- 
cant, filed  an  objection  on  the  ground  that 
Allen  was  not  an  aged  person,  In  contempla- 
tlon  of  law.  The  homestead  was  granted, 
and  the  objector  appealed  to  the  superior 
court  On  the  trial  there,  It  appeared  that 
the  applicant  was  66  years  old,  and  that  he 
was  hale  and  hearty.  The  Judge  directed  a 
verdict  in  favorof  the  objector,  on  the  ground 
that  the  petition  and  evidence  did  not  show 
that  the  applicant  was  entitled  to  a  home- 
stead. This  ruling  Is  assigned  as  error.  It 
will  be  observed  that  the  sole  question  made 
by  this  record  is  whether  a  man  66  years  of 
age,  though  hale  and  hearty,  Is  entitled  to  an 
exemption  of  his  pn^iteirty  from  levy  and  sale 
under  that  clause  of  the  constitution  (Civ. 
Code,  S  5912)  allowing  this  right  to  ''every 
aged  or  Infirm  person^'  The  right  Is  to  every 
a^ed  or  infirm  person.  If  he  be  aged,  he  Is 
entitled  to  the  exemption,  whether  he  be  in- 
firm or  not.  So,  if  be  be  infirm,  he  has  the 
right  to  It,  without  regard  to  his  age.  It 
would  be  dilficult  to  designate  an  e.xact  pe- 
riod of  life  when  one  might  with  certainty  be 
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said  to  have  become  a^d;  yet  there  are  cer- 
tain ages  fixed  l^  onr  statutes,  which,  when 
attained,  relJeye  a  man  of  some  of  the  burdens 
of  citizenship.  After  he  reaches  the  age  of 
50  years,  he  is  no  longer  subject  to  road  duty; 
and  after  he  is  60  years  old  he  is  relieved  of 
poll  tax,  and,  at  his  option,  of  jury  service. 
It  has  been  held  In  an  English  case  that  per- 
sons 60  years  of  age  are  aged.  Pomeroy  v. 
Wlllway,  42  Oh.  Dlv.  610.  There  a  testator 
directed  that  the  interest  of  a  fund  should 
forever  "be  divided  into  annuities  of  ten 
pounds  each,  and  be  paid,  half  yearly,  to  an 
equal  number  of  men  and  women  not  under 
fifty  years  of  age.  Unitarians,  and  who  at- 
tend Lewin's  Mead  Unitarian  Chapel  or  chap- 
els in  Bristol.*'  The  question  was  whether 
or  not  the  gift  was  charitable,  and  it  was  held 
that  persons  not  under  60  years  of  age  were 
aged  persons,  within  the  meaning  of  the  stat- 
ute of  charitable  uses  (43  Eliz.  c.  4),  providing 
for  gifts  "tor  the  relief  of  aged  and  Impotent 
and  poor  people,"  and  tn&t  the  bequest  was 
good  as  a  charitable  gift.  While  we  are  not 
to  be  understood  as  fixing  with  accuracy  the 
time  when  human  beings  become  aged,  yet  we 
deem  it  safe  to  hold  that  a  man  66  years  old, 
though  hale  and  hearty.  Is  entitled  to  home- 
stead and  exemption  under  the  above^ted' 
constitutional  provision.    Judgment  reversed. 


aOl  Ga.  848) 

JjANQ  t,  maoon  const.  OO. 

(Supreme  Court  of  Georgia.    June  10,  1807.)' 

Priority   ot    Judombkts— Insolvbitt   Corpora- 
tion. 

Though  an  action  was  begun  against  an 
insolvent  corporation  before  a  receiver  to  take 
charge  of  its  assets  had  been  appointed  under 
the  provisions  of  section  2716  et  seq.  of  the  Civil 
Oode,  a  judgment  rendered  In  that  action  after 
the  receivers  appointment  was  not,  in  the  dis- 
tribution of  funds  arising  from  a  sale  by  him 
of  the  corporate  assets,  entitled  to  any  priority 
over  judgments  rendered  in  favor  of  unsecured 
creditors  in  the  equitable  proceeding  under 
which  such  receiver  was  appointed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Bill  by  McTighe  &  Co.  against  the  Macon 
Construction  Company.  A.  Lang  filed  inter- 
vening petition.  From  a  judgment  against 
the  intervener,  he  brings  error.     Afiirmed. 

Smith  &  Jones,  for  plaintiff  in  error. 
Bacon,  Miller  ft  Brunson,  Gustln,  Ouerry  & 
Hall,  Anderson  ft  Anderson,  Davis  ft  Turner, 
Hill,  Harris  ft  Birch,  J.  I.  Hall,  J.  Lu  Harde- 
man, and  Dessan  ft  Bartlett,  for  defendant 
in  ^rror. 

COBB,  J.  Home  filed  suit  against  the  Ma- 
con (Construction  Company  on  August  7, 
1890,  and  obtained  a  Judgment  on  December 
11,  1801.  Bxecution  was  issued  on  January 
26,  1892,  which  was  duly  transferred  to 
Lang,  the  plaintiff  in  error.  -The  execution 
was  entered  on  the  geneial  execution  dock- 


et of  Bibb  county  on  January  29,  1892.  On 
March  10,  1891,  McTighe  ft  Co.  filed  their 
petition  In  equity  against  the  Macon  Con- 
struction (Company,  asking  for  the  appoint- 
ment of  a  receiver  of  its  assets,  and  on 
March  14,- 1891,  a  receiver  was  appointed  to 
take  charge  of  all  of  its  property.  On  Feb- 
ruary 6,  1893,  Lang  filed  his  intervening 
petition  in  the  cause,  which,  with  amend- 
ments afterwards  allowed,  alleged  that  his 
judgment  lien  was  superior  to  the  claims 
of  other  creditors  upon  the  property  which 
had  been  taken  charge  of  by  the  receiv- 
er. He  prayed  that  his  Judgment  might 
be  paid  in  full  out  of  the  sum  arising  from 
the  sale  of  the  property  of  the  Macon  Con- 
struction Company.  There  were  no  other 
interventions  in  the  case  asking  for  priority 
of  payment  out  of  the  fund.  Other  cred- 
itors who  had  obtained  Judgments  in  the 
suit  filed  by  McTighe  resisted  the  applica- 
tion of  Lang,  and  contended  that  the  fund  in 
court  should  be  distributed  pro  rata  among 
all  the  creditors  whose  Judgments  had  been 
obtained  after  the  petition  for  receiver  was 
filed,  whether  such  Judgments  were  obtained 
in  the  suit  In  which  the  receiver  was  ap- 
pointed or  in  independent  proceedings.  The 
court  held  that  Lang  was  not  entitled  to  any 
preference,  and  directed  that  the  fund 
should  be  distributed  pro  rata  among  all  the 
creditors  whose  Judgments  had  been  obtain- 
ed after  the  receiver  took  charge  of  the  prop- 
erty.    To  this  decision  Lang  excepted. 

It  is  well  settled  that  when  a  court  of  equi- 
ty, in  the  administration  of  the  assets  of  a 
debtor,  lawfully  takes  into  its  possession, 
through  the  medium  of  a  receiver,  the  as- 
sets and  property  of  a  debtor,  no  creditor  can 
obtain  any  preference  by  lien  on  any  Judg- 
ment rendered  after  the  receiver  has  the 
property  of  the  debtor  actually  in  hia  pos- 
session; and  this  is  true,  even  though  the 
suit  upon  which  the  judgment  was  rendered 
was  filed  before  the  receiver  actually  took 
charge  of  the  property.  If  the  Judgment  is 
rendered  prior  to  the  appointment  of  a  re- 
ceiver, the  court  will  preserve  the  lien  so  ob- 
tained. Beach,  Rec.  (2d  Bd.)  pp.  194^  661; 
High,  Bee.  (3d  Bd.)  423;  Gluck  ft  B.  Bee 
(2d  Bd.)  pp.  22,  28.  The  petition  in  this  case 
having  been  filed  under  the  provisions  of 
section  2716  et  seq.  of  the  Civil  Code,  it  is 
necessary  to  decide  whether  anything  in 
these  sections  alters  this  rule.  Section  2719, 
which  deals  with  this  subject,  provides: 
''Upon  the  appointment  of  a  receiver,  no  cred- 
itor shall  acquire  any  preference  by  any  ' 
Judgment  or  lien,  on  any  suit  or  attachment, 
under  proceedings  commenced  after  the  fil- 
ing of  the  petition,  and  all  assignments  and 
mortgages  to  pay  or  secure  existing  debts 
made  after  the  filing  of  said  petition  shall 
be  vacated,  and  the  assets  divided  pro  rata 
among  the  creditors,  preserving  existing 
liens.*'  The  rule  as  to  the  preservation  of 
liens  existing  at  the  time  of  the  appoint- 
ment of  the  receiver  is  distinctly  recognised 
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and  kept  In  force.  Is  there  anything  in  this 
section  which  changes  or  alters  the  other 
part  of  the  nile»  which  prevents  the  lien  of  a 
judgment  obtained  after  the  possession  of 
the  recelrer  has  begun  from  attaching  to  the 
property  taken  charge  of  by  the  court?  If 
there  is  nothing  in  the  section  distinctly  ab- 
rogating the  well-settled  rule,  it  is  still  in 
force.  The  only  language  apparently  in  con- 
flict is  the  following:  *'No  creditor  shall  ac- 
quire any  preference  by  any  judgment  or 
lien,  on  any  suit  or  attachment,  under  pro- 
ceedings commenced  after  the  filing  of  the 
petition."  If  these  words  are  construed  to 
mean  that  a  Judgment  obtained  after  the 
receiver  Is  appointed  Is  to  be  given  pref- 
erence in  the  distribution  of  the  assets  tak- 
en charge  of  by  the  court,  the  division  "pro 
rata  among  all  the  creditors,  preserving  ex- 
isting liens,"  which  is  provided  for  in  the 
latter  part  of  the  section,  cannot  be  had. 
Bxlsting  liens  must  be  recognized,  and,  when 
paid,  the  residue  must  be  divided  pro  rata. 
To  recognize  a  subsequently  acquired  lien, 
and  pay  it  in  preference  to  other  liens,  would 
entirely  destroy  the  scheme  of  pro  rata  pay- 
ment among  the  creditors  who  had  no  lien 
at  the  time  of  the  filing  of  the  petition.  Hie 
purpose  of  the  act  is  to  provide  for  the  pay- 
ment of  existing  liens,  and  a  pro  rata  dis- 
tribution of  the  residue  among  the  creditors; 
and  a  construction  by  which  this  plan  is  not 
only  antagonized,  but  entirely  Ignored,  must 
not  be  followed.  There  was  no  error  in  re- 
fusing priority  of  payment  to  Lang's  judg- 
ment.    Judgment  affirmed. 


(101  Ga.  889) 

CORNING  et  al.  v.  SIESBL  ft  WOLF  00. 

et  al. 

(Supreme  Court  of  Georgia.    July  14,  1897.) 

AFPBAI«— INTBRLOCUTOBT  IRJUNOTION— RbOBIVBRI 
— RB8TRAININO  SaLB. 

1.  The  record  does  not  disclose  any  abuse  of 
discretion  In  denying  the  prayer  for  an  inter- 
locntory  Injunction  and  the  appointment  of  a 
receiver. 

2.  This  court  will  not,  in  any  event,  reverse 
a  judgment  refusing  to  restrain  a  sale  of  goods, 
when  it  appears  that  the  plaintiff  in  error  failed 
to  obtain  a  supersedeas,  and  that  the  sale  <n 
question  has  already  taken  place. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Bill  by  Coming  &  Co.  and  others  against 
Slesel  &  Wolf  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.    Affirmed. 

Jos.  Fried  and  Dessan,  Bartlett  &  Ellis,  for 
plaintiffs  in  error.  Bacon,  BilUer  &  Brunson, 
for  defendants  in  error. 

LUMPKIN,  P.  J.  This  case,  upon  its  merits, 
falls  virlthln  the  settled  rule  that  the  supreme 
court  will  not  interfere  with  the  discretion 
of  a  trial  judge  in  refusing  to  grant  an  in- 
terlocutory injunction  or  appoint  a  receiver. 


unless  it  plainly  appears  that  there  has  been 
an  abuse  of  such  discretion.  Another  reason  for 
allowing  the  judgment  complained  of  to  stand 
is  that  the  sale  sought  to  be  restrained  had 
actually  taken  place  before  the  case  was  ar- 
gued here.  See  Railroad  Co.  v.  Blantcm,  80 
Ga.  663,  6  S.  B.  584;  Thornton  v.  Investment 
Co.,  97  Ga.  342,  22  S.  E.  087;  Cranston  v. 
Bank,  97  Ga.  400,  23  S.  B.  822.  Judgment 
affirmed. 

(101  Oa.  303) 

COLBMAN  V.  MALCOLM  et  al. 

(Supreme  Court  of  Georgia.    May  22,  1897.) 

Bona    Fidb     Purchaser— Unrecorded    Deed— 

BBBRirr*8  D BED— Execution  Sale— Esorow 

— Sbol'ritt  Deed. 

1.  A  deed  executed  November  29,  1889,  but 
not  recorded  till  Januarv  29,  1894,  will  be  post- 
poned to  a  deed  from  the  same  grantor  to  the 
same  land,  executed  January  22.  1891.  recorded 
February  3,  1891,  and  taken  without  notice  of 
the  former  deed. 

2.  A  deed  by  a  sherifiF  to  a  plaintiff  in  execu- 
tion, made  in  pursuance  of  a  sale  by  the  for- 
mer, at  which  he  bid  ofiP  the  property  for  the 
latter,  under  general  instructions  to  do  so  un- 
less tne  property  brouxbt  the  amount  due  upon 
the  execution.  Is  a  nullity,  and  passed  no  title. 

8.  Where  the  holder  of  a  security  deed  to  land, 
after  obtaining  a  judgment  upon  the  debt  there- 
by secured,  executed  and  had  recorded  a  deed 
conveying  the  land  to  the  debtor,  for  the  sole 
purpose  of  having  it  levied  upon  and  sold,  and 
the  sheriff  thereupon  made  an  abortive  effort 
to  sell  as  above  indicated,  the  deed  last  mention- 
ed should  not  be  treated  as  having  passed  the 
title  back  to  the  debtor,  for  '^It  was  a  mere  es- 
crow, except  for  the  purpose  of  levy  and  sale." 

4.  The  real  contest  in  an  action  for  the  recov- 
ery of  land  being  which  of  two  security  deeds, 
executed  by  a  common  grantor,  should  prevail, 
and  that  relied  upon  by  the  defendants  being 
entitled  to  the  preference,  a  verdict  in  their 
favor  was  right;  but  it  should  not  be  held  to 
operate  as  an  estoppel  upon  the  plaintiff,  so  as 
to  prevent  his  paymg  off  the  defendants'  secur- 
ed debt,  and  thus  making  his  own  security  deed 
effectual. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Emanuel  connty; 
K  H.  Callaway,  Judge. 

Action  by  J.  A.  Coleman  against  Malcolm. 
MacLean  &  Co.  for  the  recovery  of  land. 
Defendants  had  Judgment,  and  plaintiff 
brings  error.    AfUrmed,  with  dhrectlon. 

Williams  &  Smith  and  Anderson,  Felder  & 
Davis,  for  plaintiff  in  error.  A.  F.  Daley, 
for  defendants  In  error. 

LUMPKIN,  P.  J.  Prior  to  the  29th  day  of 
November,  1889,  the  title  to  the  tract  of  land 
In  dispute  In  the  present  case  was  In  Isaac 
Woods.  On  that  day  he  conveyed  It  to  Goie- 
man  for  the  pnr];)oee  of  securing  a  debt  This 
deed  was  not  recorded  till  January  29,  1894. 
On  January  22.  1891,  Woods  conveyed  the 
same  land  to  Malcolm,  MacLean  &  Co.,  to 
secure  a  debt  due  them,  and  his  deed  to  them 
for  this  purpose  was  recorded  February  3, 
1891.  It  does  not  appear  that  Malcolm,  Mac- 
Lean  &  Co.,  when  Woods  conveyed  the  land 
to  them,  had  any  notice  of  his  previous  deed 
to   Coleman.     They   reduced  their  claim  to 
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Judgment  In  1892,  and  <m  the  15th  day  of  F^^ 
raary,  1895,  execated  and  filed  in  the  office  ct 
the  clerk  of  the  superior  court  a  deed  recon- 
veying  the  hud  to  Woods.  This  deed  was 
made  for  the  purpose  of  levyhig  upon  and  sell- 
ing the  hmd,  ajod  was  recorded  February  18, 
1895.  On  April  10th,  of  that  year,  the  sheriff 
conveyed  the  land  to  Malcolm,  MacLean  & 
Co.  by  a  deed  which  recited  that  the  land  had 
been  duly  sold,  on  the  first  Tuesday  in  tiiat 
month,  under  their  execution  against  Woods, 
and  that  they  had  become  the  purchasers  at 
and  for  the  price  of.  $30.  Malcolm,  MacLean 
&  Go.  went  hitx>  possession,  and  Coleman 
brought  an  action  against  them  for  the  reeov- 
ery  of  the  land.  At  the  trial  It  appeared  that 
the  sheriff  himself,  at  the  sale  above  referred 
to  as  having  been  made  by  him,  bid  off  the 
land  for  Malcolm,  MacLean  &  Co.  under  in- 
structions from  their  attorney  to  do  so,  in 
case  the  land  did  not  bring  more  than  the 
amount  of  their  fi.  fia.  In  this  connection, 
the  sheriff  testified:  "It  was  done  In  this 
way:  I  made  a  bid  on  the  land  for  them 
[Malcolm,  MacLean  &  Co.],  some  one  raised 
it,  then  I  raised  their  bid,  and  so  on,  till  I 
bid  it  in  for  them  at  $30  or  $35."  The  court 
directed  a  verdict  for  the  defendants,  and  the 
I^aintlff  excepted. 

1.  Under  the  facts  recited,  this  was  simply 
a  contest  between  the  holders  of  security 
deeds,  made  by  the  same  person  and  covering 
the  same  property.  It  was  proper  to  hold 
that  Coleman's  security  deed  should  be  post- 
poned to  that  of  Malcolm,  MacLean  &  Co., 
because,  though  the  former  was  older.  It  had 
not  been  duly  recorded,  and  Malcolm,  Mac- 
Lean  &  Co.,  so  f^  as  appears,  took  their  deed 
in  good  faith  and  without  notice  of  the  deed 
to  Coleman,  and  had  their  deed  recorded 
nearly  three  years  before  he  made  any  effort 
to  record  his.  This  being  so,  Coleman  could 
not  defeat  the  priority  thus  obtained  by  them 
by  having  his  older  deed  put  upon  record. 

2,  3.  Coleman's  counsel  rested  his  alleged 
right  to  recover  upon  the  theory  that  Mal- 
colm, MacLean  &  Co.*s  defense  depended 
solely  upon  the  validity  of  the  sherilTs  deed  to 
them,  and  thereupon  contended  that  the  de- 
fense must  fail,  for  the  reason  that  this  deed 
was  void,  because  the  sheriff  had  acted  as 
agent  for  the  defendants  in  bidding  off  the 
land  for  them  at  his  own  sale.  The  theory 
just  mentioned  was  based  upon  the  further 
contention  that  the  deed  of  reconveyance 
executed  by  Malcolm,  MacLean  &  Go.  on 
February  15,  1895,  passed  the  title  from  them 
back  Into  Woods.  The  plaintiff's  counsel, 
therefore,  claimed  that  as  a  result  Malcolm, 
MacLean  &  Co.  were  absolutely  without  title 
to  the  premises  in  dispute,  and  that,  conse- 
quently, the  plaintiff  was  entitled  to  a  recov- 
ery under  his  deed  from  Woods. 

The  first  of  these  contentions  is  undoubtedly 
sound.  A  sheriff  cannot  purchase  at  his  own 
sale,  either  for  himself  or  as  the  agent  of  an- 
^tiier.  Civ.  Code,  S  4384  (Code  1882,  §  364). 
And  see  the  thorough  and  exhaustive  dis- 


cussion ct  tbB  subject  by  Judge  Nlsbet  in 
Harrison  t.  McHenry,  9  Ga.  104.  Tills  learn- 
ed judge  intimated  (page  170)  that  It  might  be 
an  open  questioii  whether  or  not  a  aherlff 
could  act  as  the  acrent  of  a  purchaser  to 
make  a  definite  bid,  where  no  diaaretionaiy 
poweiB  were  conferred  upon  the  officer;  but, 
be  this  as  it  may,  the  present  record  discdoses 
that  the  sheriff  was  not  authorized  to  make  a 
single  and  definite  bid  in  a  given  amount  for 
Malcolm,  MacLean  &  Co.  On  the  contrary, 
he  had  authority  to  bid  off  the  land  for  them 
if  It  sold  for  less  than  the  amount  of  their 
execution,  and  the  result  as  shown  by  the 
record,  was  that  he  bid  off  a  tract  ol  land 
worth  (500  for  about  one-fifteenth  of  its  real 
value.  We  therefore  agree  with  counsel  for 
the  plaintiff  in  error  that  this  sale  by  the 
sheriff  was  void,  and  that  his  deed,  made  in 
pursuance  thereof,  was  a  mere  nullity. 

But  Coleman's  othor  contention  Is  not 
sound.  It  did  not  result  that  the  title  passed 
abscriutely  back  into  Woods,  under  the  recon- 
veyance to  him  by  Malcolm,  MacLean  A  Co.. 
simply  because  the  sheriff  made  an  abortive 
effort  to  effect  the  sale.  Under  such  drcnm- 
stances,  the  deed  last  referred  to  was,  ac- 
cording to  the  decision  of  this  court  in  Eh^kes 
V.  McVay,  87  Oa.  002,  '^a  mere  escrow,  except 
for  the  purpose  of  levy  and  sale.*'  In  the 
case  just  cited  it  appeared  that  a  creditor  ex- 
ecuted and  filed  a  reconveyance  to  his  debtor 
for  the  purpose  of  levying  on  and  Belling  land 
which  the  latter  had  conveyed  to  secure  the 
debt  in  question,  under  section  1969  et  seq. 
of  the  Code  of  1882;  and  though.  In  Qriggs 
V.  Strlppllng,  09  6a.  000,  this  court  held  that 
the  special  remedy  provided  for  by  section 
1970  of  the  Code  of  1882  was  not  available 
to  a  person  taking  an  absolute  deed  to  land 
as  security  for  a  debt,  where  no  bond  for 
tities  had  been  given  to  reconvey  upon  pay- 
ment of  the  debt,  the  act  of  December  17, 
1894  (Acts  1894,  pp.  100,  101),  extended  this 
remedy  to  cases  wjiere  land  has  been  con- 
veyed as  security  for  debt,  whether  a  bond 
for  reconveyance  was  given  to  the  debtor  or 
not.  The  act  last  cited  Is  now  embodied  in 
section  0432  of  the  Civil  CMe,  and,  as  it 
makes  no  marginal  reference  to  the  act  of 
December  18,  1898,  bearing  upon  this  sub- 
ject (Acts  1893,  p.  117),  it  is  evident  that  the 
codifiers  thought  it  had  been  superseded  by 
the  act  of  1894,-Hi  conclusion  which  seems  to 
be  correct  It  is  worthy  of  notice,  however, 
that  the  he^idllne  of  tiie  Code  section,  viz. 
"Levy,  When  Contract  of  Purchase  or  Bond 
for  Title  Made,"  is  not  exhaustive  at  the  mat- 
ter with  which  the  section  deals,  and  is, 
therefore,  to  some  extent  misleading.  It  fol- 
lows, from  the  foregoing,  that  the  principle 
laid  down  in  Dykes  v.  McVay,  supra,  is  ap- 
plicable here,  and,  consequentiy,  the  deed 
from  Malcolm,  MacLean  &  Co.  was  prop- 
erly regarded  as  "a  mere  escrow,"  and  did 
not  put  the  tiUe  back  Into  Woods. 

4.  The  court  was  right  in  directing  a  ver- 
dict for  the  defendants;   but,  as  they,  rela- 
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tlrely  to  tbe  liffhta  ct  Oolemaii,  are  entlUed  to 
h(^d  the  land  merely  as  security  for  their 
debt,  we  are  of  ttie  opinion  that  the  judg- 
ment in  their,  favor  in  the  present  case  should 
not  be  held  operative  as  an  estoppel  upon 
ColemaOt  so  as  to  prevent  him  from  paying 
off,  if  be  chooses  to  do  so,  the  debt  of  Woods 
to  Malcolm,  MacLean  &  Co.,  and  thus  make 
his  security  deed  effectuaL  We  have,  there- 
fore, in  affirming  the  Judgment  belo^,  given 
apiHToprlate  direction  with  regard  to  this  mat- 
ter.   Judgment  affirmed,  with  direction. 


aoi  Ga.  845) 

CENTRAL  GEORGIA  LAND   &  LUMBER 
00.  V.  EXCHANGE  BANK  OF  MACON. 

(Supreme  Court  of  Georgia.     June  10,   1897.) 

Pbinoipal  and  Agent— Balbs—Pabsagb  or  Titul 

1.  One  who,  on  his  own  account,  engages  in 
the  buBiness  of  purchasing  goods  for  the  pur- 
pose of  filling  orders  received  by  him  from  oth- 
ers, and  who  in  fact  fills  the  same  at  prices 
therein  specified,  loolcing  for  his  profits  to  the  dif- 
ference between  what  ne  pays  and  what  he  re- 
ceives in  these  transactions,  is  not,  though  in 
each  instance  the  order  is  received  before  a  par- 
chase  is  made,  the  agent  of  the  persons  by  whom 
the  orders  are  given,  but  an  independent  dealer, 
bujing  and  selling  in  his  own  behalf. 

2.  Although  such  a  dealer  may  have  arranged 
generally  with  a  bank  to  pay  for  all  goods  pur- 
chased by  him  in  the  course  of  such  a  business, 
upon  an  express  agreement  that  upon  so  doing 
the  bank  was  to  have  possession  of  and  title  to 
such  goods  until  reimbursed  for  its  advances 
by  the  payment  of  drafts  drawn  in  its  favor  by 
the  dealer  upon  his  customers  (the  bank  to 
honor  his  checks  for  the  purchase  money,  char- 
ging him  therewith,  and  crediting  him  with  the 
proceeds  of  the  drafts),  vet  where,  in  a  par- 
ticular instance,  a  purchase  was  made,  and 
the  goods  delivered  to  the  dealer  himself,  the 
bank  paying  the  price  thereof,  upon  his  check, 
without  having  obtained  either  actual  or  con- 
structive possession  of  the  goods,  or  having  had 
any  dealings  with  the  seller,  the  title  passed  to 
the  dealer,  and  the  goods  became  subject  to  an 
existing  Judgment  against  him,  as  against  a 
claim  by  the  bank. 

8.  This  case  difiPers  from  that  of  Tuttle  v. 
Bank,  16  S.  E.  955,  90  Ga.  653,  and  is  not  con- 
trolled by  the  decision  therein  rendered. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

Action  by  the  Central  Georgia  Land  & 
Lumber  Company  against  J.  P.*  Roosevelt 
From  a  Judgment  In  favor  of  the  Exchange 
Bank  of  Macon,  intervener,  plaintiff  brings 
error.    Reversed. 

Washington  Dessan  and  Robt  Hodges,  for 
plaintiff  in  error.  Bacon,  Miller  &  Bran- 
son, for  defendant  in  error. 

LUMPKIN,  P.  J.  At  the  instance  of  the 
Central  Georgia  Land  &  Lumber  Company, 
an  ezecntlon  in  its  favor  against  J.  P.  Roose- 
velt was  levied  on  21  bales  of  cotton,  as  his 
property.  A  claim  thereto  was  interposed 
by  the  Bxchange  Bank  of  Maeon.  On  a  sub- 
mission of  the  case  to  the  presiding  Judge 
without  the  intervention  of  a  Jury,  the  cot- 
ton was  found  not  subject 


1.  It  appears  that  Roosevelt  was  a  cot- 
ton buyer  doing  business  in  the  city  of  Ma- 
con. His  dealings  were  with  rarions  parties 
living  elsewhere,  from  whom  he  received, 
from  time  to  time,  special  orders  for  cotton, 
which  stated  the  price  therefor  the  customer 
was  willing  to  pay,  and  the  number  of  bales 
desired,  and  designated  the  point  at  which 
delivery  should  be  made.  If  he  found  he 
could  buy  cotton  in  the  Macon  market  at  a 
price  which  would  admit  of  his  making  '*a 
small  commission"  out  of  the  transaction, 
Roosevelt  would  proceed  to  purchase,  in  his 
own  name  and  on  his  own  account,  the  cot- 
ton necessary  to  ^  a  customer's  order,  and 
would  then  ship  the  same  as  directed.  On 
receipt  of  the  cotton,  the  latter  would  make 
payment  therefor,  at  the  price  stipulated  in 
his  order,  by  honoring  a  draft  drawn  upon 
him  by  Roosevelt  for  the  amount  agreed  on. 
The  orders  so  received  were,  properly  speak- 
ing, mere  offers  or  proposals  on  the  part  of 
his  customers  to  buy,  at  a  specified  price,  a 
limited  number  of  bales  for  immediate  de- 
livery, and  were  subject  to  his  acceptance  or 
rejection.  He  submitted  to  them  no  offers 
to  sell;  nor  was  he  authorized  to  purchase 
on  their  account  cotton  in  any  quantity,  or  at 
any  price,  but  simply  undertook  to  fill  such 
special  orders  as  they  might  from  time  to 
time  send  him.  For  remuneration,  he  de- 
pended solely  upon  his  ability  to  purchase 
cotton  in  Macon  at  a  price  lower  than  that 
offered  by  his  correspondents;  this  differ- 
ence in  price  constituting  the  profit  realized 
by  him  in  any  given  instance.  One  of  his 
customers  was  the  firm  of  W.  W.  Gordon  A 
Co.,  of  Savannah.  The  cotton  levied  on  was 
purchased  by  him,  in  the  usual  course  of 
business,  on  the  faith  of  an  order  received 
from  that  Arm.  In  view  of  the  facts  above 
recited,  it  is  obvious  that  the  relation  of 
principal  and  agent  did  not  exist  between 
Roosevelt  and  any  one  of  his  customers,  and 
that  he  was  an  independent  dealer,  engaged 
in  the  business  of  buying  and  selling  cotton 
in  his  own  name  and  on  his  own  behalf. 
Thus  far,  the  case  is  free  from  difl|culty. 

2.  As  IS  stated  above,  the  understanding  be- 
tv^-een  Roosevelt  and  his  various  customers 
was  that  the  latter  were  to  pay  for  cotton 
only  upon  actual  delivery  to  them  at  the  point 
to  which  shipment  was  directed.  This  neces- 
sitated his  first  purchasing  on  his  own  ac- 
count, and  paying  for  the  cotton  required  to 
fill  orders  from  them.  Not  having  the  means 
with  whid)  to  conduct  his  business  upon  this 
basis,  Roosev^t,  at  the  beginning  of  the  cot- 
ton season  of  1886-96^  applied  to  the  Exchange 
Bank  for  assistance.  Through  its  cashier,  the 
bank  entered  hito  an  arrangement  with  him 
whereby  he  was  enabled  to  purchase  cotton 
with  which  to  fill  his  orders;  the  bank  ad- 
vancing the  money  necessary  to  pay  for  the 
same  upcm  the  express  understanding  that 
vgpon  payment  by  it  of  the  purchase  money, 
all  cotton  bought  by  him  should  immediateiy 
become  the  pioperty  of  the  bank.    The  par^ 
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ticul&n  of  tbiB  arrangement  will  be  readily 
gathered  tram  the  following  statement  of  tbe 
facta  as  disclosed  by  tbe  record,  wbicb  shows 
how  both  parties  understood  and  acted  upon 
the  verbal  agreement  between  them,  upon 
which  all  thebr  subsequeot  dealings  were 
based: 

On  receiving  an  order  from  one  of  his  cus- 
tomers which  he  thought  could  be  filled  at  a 
profit,  Roosevelt  would  proceed  to  purchase 
cotton  in  the  local  market;  paying  for  the 
same  by  drawing  a  check  on  the  bank  in  favor 
of  the  party  from  whom  he  bought,  and  in« 
dicating  in  his  ciieck  the  number  of  bales  em- 
braced in  that  particular  transaction.  Upon 
presentation  by  the  payee,  this  check  would 
be  honored  by  the  bank;  the  amount  thereof 
behig  charged  against  Roosevelt's  account  by 
an  entry  upon  its  books.  Though  all  of  the 
cotton  thus  purchased  was  eventually  sent  to 
the  compress,  some  of  it  was  allowed  tempo- 
rarily to  remain  in  the  different  warehouses  in 
which  it  was  stored.  At  the  close  of  each 
day,  Roosevelt  would  turn  over  to  the  bank 
either  warehouse  or  compress  receipts  for  all 
cotton  covered  by  his  checks  upon  it  of  that 
date.  These  receipts  were  made  out  to  him 
as  owner  of  the  cotton  they  represented. 
When  desiring  to  make  a  shipment,  Roose- 
velt would  call  on  the  bank  for'  his  compress 
receipts,  which  he  would  then  deliver  to  the 
carrier,  taldng  a  bill  of  lading  In  his  owli 
name,  though  immediately  surrendering  pos- 
session thereof  to  the  bank.  Thereupon  a 
draft  in'  favor  of  Its  cashier  would  be  drawn 
by  Roosevelt  upon  his  consignee  for  an  amount 
covering  the  price  the  latter  had  agreed  to 
pay  for  the  cotton  shipped:  and  this  draft, 
with  bill  of  lading  attached,  would  then  be 
forwarded  by  the  bank  to  one  of  its  corre- 
spondents for  collection.  Upon  payment  of  the 
draft,  the  bank  deducted  the  usual  rate  of  .ex- 
change, and  credited  Roosevelt's  account  with 
the  balance  of  the  account  thus  realized.  On 
some  transactions  he  made  a  considerable 
profit  On  others  he  lost  money.  Thus,  his 
account  with  the  bank,  while  constantly  vary- 
ing, preserved  a  pretty  even  batonce,  though 
often  the  bank's  books  showed  him  largely  its 
debtor,  because  he  was  not  credited  with  the 
proceeds  of  cotton  sold  until  the  drafts  drawn 
therefor  were  actually  paid,  and  necessarily 
money  had  to  be  constantly  advanced  to  him, 
in  order  to  enable  him  to  buy.  As  to  Roose- 
velt's relation  to  the  bank,  it  unequivocally 
appears  that  neither  of  the  parties  ever  con- 
templated that  in  buying  cotton  he  should  as- 
sume to  act  as  Its  agent.  In  this  connection. 
Its  cashier  testified:  "He  was  not  buying  it 
on  account  of  the  Exchange  Bank.  I  left  the 
price  Roosevelt  was  to  pay  for  the  cotton  en- 
tirely with  him.  It  would  be  left  with  Roose- 
velt as  to  when  he  should  buy,  if  he  wanted 
to  buy.  There  was  no  contract  between  Roose- 
velt and  myself,  on  behalf  of  the  bank,  that 
the  bank  had  any  supervision  as  to  what  price 
he  should  pay,  or  what  orders  he  should  ac- 
cept or  reject     We  have  to  leave  it  to  the 


bi^yer.  We  cannot  go  Into  the  details  of  tbs^ 
business."  Nor  was  it  understood  that  the 
bonk  was  to  have  any  interest  In  the  bnsi- 
neas  conducted  by  Roosevelt,  or  was  to  get  any 
part  of  the  commissions  made  by  him,  or  was 
Co  share  with  him  any  losses  he  might  raa- 
tain.  On  the  contrary,  tills  same  witness  testl- 
fled:  "If  Roosevelt  had  bought  cotton  on  an 
order,  and  the  party  who  gave  the  order  failed 
before  the  cotton  got  there,  or  if  he  had  held 
It  a  week,  and  cotton  went  down,  the  bank 
would  lose  it  The  bank  would  have  to  lose 
it,  because  Mr.  Roosevelt  did  not  have  a  sur- 
plus. If  Roosevelt  had  been  solvent,  and  the 
cotton  had  gone  down  after  he  bought  it  and 
checked  on  us  for  it  and  gave  us  a  draft 
against  it,  or  if  the  party  had  counto'manded 
the  order,  and  we  would  have  to  sell  It  to 
somebody  else  at  a  dlscoimt  that  loss  would 
fall  on  the  buyer,  Roosev^t  If  It  went  up, 
I  would  not  make  it  I  had  nothing  to  do 
with  his  profits,  and  I  had  nothing  to  do  with 
his  losses,  except  to  try  to  make  an  arrange- 
ment to  save  me  harmless.  In  case  of  a  loss 
on  some  of  these  transactions,  Roosevelt 
would  pay  us  back  when  he  made  It  on  some 
other  transaction.  I  would  have  expected  him 
to  pay  it;  would  have  expected  the  cotton  to 
pay  it,  if  it  afterwards  made  it  If  he  had 
bought  a  lot  of  cotton,  and  checked  on  us  for 
a  thousand  dollars  to  pay  for  it,  and  had  sold 
it  to  the  person  he  bought  for,  for  a  thousand 
and  fifty,  the  draft  I  would  draw  would  be 
for  a  thousand  and  fifty;  and  that  fifty  dol- 
lars would  go  to  his  credit  on  our  books,  and 
he  could  have  checked  on  it  to  pay  for  a  gro- 
cery bill,  or  anything  else."  The  whole 
scheme  seems  to  have  been  simply  this: 
Roosevelt  having  no  authority  to  bind  the 
bank  by  any  contract  he  might  make  in  ita 
behalf,  bought  cotton  entlrdy  on  his  own  re- 
sponsibility and  on  his  own  account;  the  bank 
merely  advancing  him  the  money  required  to 
pay  for  the  same.  In  order  to  secure  repay- 
ment of  the  money  thus  advanced,  he  turned 
over  to  the  bank,  as  collateral  security,  his 
warehouse  or  compress  receipts,  and  sabse- 
quently  substituted  therefor  a  bill  of  lading 
representing  the  cotton  purchased;  and  when 
his  draft  upon  his  customer  was  paid  the  bank 
got  back  tbe  money  advanced  to  him,  deduct- 
ed the  exchange  to  which  it  was  entitled,  and 
credited  him  with  the  net  proceeds  of  the 
transaction,  or  charged  him  with  the  loss  sus- 
tained, as  the  case  might  be.  Such  Is,  prac- 
tically, the  explanation  of  the  matter,  as  will 
be  clearly  seen  from  the  following  statement 
made  by  the  bank's  representative,  when  con- 
sidered in  connection  with  the  above  extracts 
from  other  portions  of  his  te8tim<»y:  "Tlie 
bill  of  lading  was  our  protection,  and  ooTer- 
ed  the  draft  The  business  between  the  bank 
and  the  cotton  buyer  is  generally  laigidy  a 
matter  of  confidence.  I  paid  him  mon^  on 
the  faith  of  his  promise  that  he  would  bring 
me  the  cotton  receipts  in  the  afternoon,  or 
the  bill  of  lading.  If  he  did  not  bring  hoi  the 
receipts.  I  don't  know  whether  that  would  be 
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a  plain  debt  against  him,  or  not;  but  I  would 
consider  it  a  breach  of  trust  I  mean,  after 
I  pay  for  cotton,  my  understanding  is  that  he 
is  to  handle  those  receipts  as  our  property,  and 
bring  them  to  us  as  our  property,  until  the 
amount  we  have  paid  for  them  is  repaid." 
The  foregoing  synopsis  of  the  terms  of  the 
agreement  between  the  bank  and  Roosevelt  is 
also  in  accord  with  his  own  testimony  in  re- 
gard thereto. 

The  particular  21  bales  inyolved  In  the 
present  litigation  was  cotton  which  had  been 
stored  by  yarious  planters  in  the  warehouse 
of  W.  A  Dayis  &  Co.,  with  Instructions  to 
sell.  On  December  19th  one  of  the  members 
of  that  firm  "sold  the  cotton  to  Mr.  Roose- 
velt's agent,  Mr.  Clark."  Davis  &  Co.  "did 
not  know  anybody  else"  In  the  transaction, 
nor  had  they  any  knowledge  of  the  arrange- 
ment with  the  bank  under  which  Roosevelt 
was  buying  cotton.  The  warehouse  receipts 
Issued  originally  to  the  planters  for  this  cot- 
ton were  sent'  to  Roosevelt's  office  on  the 
Afternoon  of  that  day.  On  the  following 
morning  he  returned  these  receipts,  in  order 
that  the  cotton  might  be  "turned  out"  of 
the  warehouse  and  sent  to  the  compress, 
and,  In  settlement  therefor,  delivered  to 
Davis  &  Co.  a  check  drawn  in  their  favor 
upon  the  Exchange  Bank.  Later  in  the  day, 
but  before  the  check  was  presented  for  pay- 
ment, the  levying  officer  appeared  on  the 
Bceife,  and  gave  notice  of  his  intention  to 
levy  on  these  21  bales.  Davis  told  him  to 
•*walt  awhile,"  immediately  dispatched  a 
messenger  to  the  bank,  with  instructions  to 
cash  the  check,  and,  on  the  latter's  return 
with  the  money,  said,  "All  right,  then,  it  is 
Mr.  Roosevelt's  cotton."  Thereupon  the  offi- 
cer levied  the  execution  in  his  hands,  and 
took  from  Davis  &  Co.  a  receipt  for  the  21 
bales.  Not  until  presentation  of  the  check 
was  the  bank  aware  of  the  purchase  made 
by  Roosevelt;  nor  had  he,  prior  to  the  levy, 
turned  over  to  it  any  of  the  warehouse  re- 
ceipts representing  this  particular  cotton. 
Upon  learning  of  the  levy,  the'  cashier  of  the 
bank  made  a  demand  upon  Davis  for  repay- 
ment of  the  amount  of  the  check,  and  sug- 
gested that  he  file  a  claim  to  the  cotton,  stat- 
ing that  Roosevelt  had  no  funds  in  the  bank, 
and  that,  if  it  had  known  the  facts,  it  would 
not  have  paid  his  check.  Davis  had,  on  the 
day  the  cotton  was  sold,  settled  with  the 
planters  whom  he  represented,  and,  after 
consulting  his  lawyer,  declined  either  to  re- 
fund the  money  or  file  a  claim. 

It  is  apparent  that  the  question  upon  which 
this  case  must  inevitably  turn  is,  in  whom 
was  the  legal  title  to  this  cotton  at  the  time 
of  the  levy?  This  was  the  sole  issue  upon 
which  the  claimant  invoked  a  ruling.  If 
Roosevelt  was  the  agent  of  the  bank,  its 
claim  was  well  founded;  otherwise  not  We 
Are  not  prepared  to  hold  that  the  fiduciary 
relation  of  principal  and  agent  can  properly 
be  said  to  exist  between  two  persons,  neither 
of  whom  Is  clothed  with  any  authority  what- 
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soever  to  bind  or  in  any  manner  represent 
the  other  with  regard  to  any  negotiation  or 
transaction  with  third  persons,  whose  entire 
business  dealings  with  each  other  are  con- 
fined to  matters  in  which  third  persons  have 
no  immediate  interest  or  concern,  and  who 
at  all  times  deal  at  arm's  length,  each  avow- 
edly representing  no  one  but  himself,  and 
undertaking  to  look  after  his  Individual  in- 
terests only.  The  record  before  us  presents 
just  such  a  picture.  Roosevelt  had  no  au- 
thority to  buy  for  the  bank  a  single  bale  of 
cotton,  at  any  price.  The  latter  was  not  au- 
thorized to  act  as  his  agent  in  purchasing 
cotton  for  him;  nor  could  either  make  any 
contract  with  a  third  person  which  would 
be  binding  on  the  other.  '  The  bank  paid 
his  checks.  They  were  charged  against  his 
account,  not  against  the  parties  in  whose 
favor  they  were  drawn.  Ergo,  credit  was 
extended  to  him,  not  to  third  persons  with 
whom  he  dealt.  The  bank  demanded  securi- 
ty for  every  dollar  advanced  to  him.  He 
surrendered  to  it— to  be  held  aa  collateral  se- 
curity for  the  money  loaned  to  him— papers 
representing  cotton,  made  out  in  his  own 
name,  which  he  procured  from  third  persons, 
who  were  strangers  to  the  bank.  When  his 
customers  honored  drafts  drawn  on  them, 
they  simply  complied  with  his  directions  as 
to  how  payment  should  be  made;  In  other 
words,  they  paid  him,  for  they  had  no  direct 
dealings  with  the  bank  itself,  and  owed  It 
nothing.  These  drafts  were  not  worth,  in 
Macon,  their  face  value,  because  of  the  nec- 
essary expense  incident  to  collection.  Ac- 
cordingly, the  bank  accepted  thetn  at  their 
real  value  only,  deducting  the  usual  rate  of 
exchange.  Any  surplus  over  and  above  the 
amount  necessary  to  repay  the  bank  the 
money  it  had  advanced  to  Roosevelt  be- 
longed exclusively  to  him,  and  the  bank  ac- 
counted to  him  for  the  same;  so  its  interest, 
even  in  these  drafts,  was  merely  a  qualified 
ownership,  limited  to  the  right  of  collecting 
the  same,  and  applying  to  the  payment  of 
its  demands  against  him  so  much  only  of 
their  proceeds  as  was  required  to  extinguish 
his  indebtedness  to  it.  In  none  of  the  cotton 
purchased  by  him  did  the  bank  have  any  In- 
terest whatever,  beyond  the  right  to  hold  It 
as  security,  and  subject  it  to  the  payment  of 
its  claim  against  him  for  money  advanced. 
When  such  claim  was  satisfied,  the  bank's 
interest  in  the  cotton  or  its  proceeds  thence- 
forth ceased  entirely  to  exist  He  was  en- 
titled to  all  net  profits  realized  from  a  resale 
of  the  cotton,  and  upon  him  alone  fell  any 
loss  arising  therefrom.  The  bank  did  not 
occupy  the  position  even  of  a  partner  In  his 
business.  Much  less  was  it  the  exclusive 
owner  of  that  business.  Each  conducted  a 
separate  and  distinct  business;  he  being  a 
dealer  in  cotton,  and  the  bank  a  dealer  In 
money.  He  borrowed  some  of  its  goods.  It 
held  his  cotton  as  collateral  security  for  the 
return  thereof  in  kind.  In  all  their  negotia- 
tions, though,  from  the  very  nature  of  their 
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dealings,  each  neceasarlly  had  to  repose  more 
or  less  confidence  In  the  good  faith  and  In- 
tegrity ot  the  other,  they  dealt  at  arm's 
length,  and  as  strangers  bound  together  by 
no  fiduciary  relation. 

Slimlnating,  therefore,  all  questions  of  agen- 
cy, and  treating  them  as  Independent  contrac- 
tors (for  as  such  each  undoubtedly  dealt  with 
the  other),  the  legal  effect  of  the  verbal  agree^ 
ment  into  which  they  entered  will  now  be  brief- 
ly discussed.  We  have  not  overlooked  the  fact 
that  it  was  expressly  understood  and  agreed 
between  them  that,  immediately  upon  pay- 
ment of  Roosevelt's  checks,  the  legal  title  to 
all  cotton  purchased  by  him  was  to  vest  in 
the  bank,  and  that  every  bale  thus  bought 
and  paid  for  should  thenceforth  belong  abso- 
lutely to  the  latter,  until  resold  by  Its  permis- 
sion. As  between  themselves,  this  was  doubt- 
less an  eminently  proper  and  equitable  ar- 
rang^nent  But  the  obvious  infirmity  of  such 
an  agreement  is  that  it  has  no  binding  force 
or  effect  upon  any  one  not  a  party  thereto. 
While  the  power  to  contract  is  certainly  very 
broad,  it  is  not  altogether  without  restric- 
tion. The  immediate  parties  to  a  contract  may 
make  a  law  unto  themselves,  but  it  must 
necessarily  prove  impotent  when  its  operation 
is  sought  to  be  extended  so  as  interfere  with 
the  rights  of  third  persons.  Wisely  enough, 
In  this  state  the  power  to  frame  laws  binding 
upon  persons  independently  of  their  will  has 
been  vested  exclusively  in  a  general  assembly 
exercising  legislative  functions.  Civ.  Code,  S 
5744.  It  follows  that  the  rights  of  the  Cen- 
tral Georgia  Land  A  Lumber  Company  in  the 
premises  are  to  be  tested,  not  by  the  terms  of 
a  contract  between  Roosevelt  and  another,  by 
which  it  was  in  no  sense  bound,  but  solely 
with  reference  to  the  general  law  of  the  land 
for  such  cases  made  and  provided.  A  funda- 
mental rule  of  law,  which  we  have  never 
known  to  be  seriously  questioned,  is  that,  in 
order  to  pass  the  legal  title  to  personalty,  it  is 
essential  that  there  be  either  an  actual  or  a 
constructive  delivery  of  the  property.  Cotton 
packed  into  bales  is  certainly  personalty.  The 
transfer  or  surrender  of  warehouse  receipts, 
or  other  symbols  representing  cotton,  may 
very  properly  be  regarded  as  equivalent  to  an 
actual  physical  delivery  of  the  cotton  itself, 
and  therefore  will  Operate  as  a  constructive 
delivery,  passing  title.  So  far  as  the  21  bales 
involved  in  this  litigation  are  concerned,  how- 
ever, not  one  of  them  was  actually  delivered  to 
the  bank  prior  to  the  levy,  nor  did  Roosevelt 
turn  over  to  the  bank  a  single  receipt  or  oth- 
er paper  standing  in  place  of  the  same.  He 
was  under  a  solemn  promise  and  obligation 
so  to  do,  and  doubtless  would  have  done  so, 
had  it  been  within  his  power,  but  the  fact 
remains  that  he  did  not  At  the  time  the 
levy  was  made,  the  bank  held  his  promise  to 
deliver,  nothing  more,  and  therefore  it  was 
practically  empty-handed.  Furthermore,  In 
the  view  we  take  of  the  case,  the  bank  would 
occupy  no  better  position,  even  had  Roosevelt 
made  actusJ  delivery  of  the  cotton  itself,  and 


the  same  had  been  levied  on  while  in  Its  Im- 
medlate,  physical  possession.  It  appears  that 
the  Judgment  against  him  had  been  duly  en- 
tered on  the  general  execution  dodLet  of  Bibb 
superior  court  nearly  a  year  before  this  trans- 
action took  place.  Necessarily,  therefore,  the 
bank  had  at  least  constructive  notice  there- 
of, and  would  take  subject  thereto  any  prop- 
erty belonging  to  Roosevelt  which  he  might 
turn  over  to  it  as  collateral  security.  As  soon 
as  Davis  &  Co.  were  paid  for  this  particular 
lot  of  cotton,  the  legal  title  thereto  passed  In- 
to RooseveK;  for,  as  has  been  seen,  he  was 
buying  it  on  his  own  account,  and  at  his  own 
risk,  and  not  as  the  agent  of  any  undisclosed 
principal.  However  promptly  he  mli^ht  there- 
after have  surrendered  possession  thereof  to 
the  banlL,  there  must  of  necessity  have  elaps- 
ed an  appreciable,  even  though  it  may  have 
been  an  infinitesimal,  interval  of  time,  suffi- 
cient for  the  lien  of  the  Judgment  to  attach. 
Such  a  lien  is  notably  expeditious.  Indeed, 
the  surprising  facility  with  which  It  can  at- 
tach to  a  debtor's  property  has  freqiiently 
been  the  subject-matter  <^  comment. 

3.  The  case  at  bar  is  clearly  distinguish- 
able from  that  of  Tuttle  v.  Bank,  90  Ga.  663, 
16  S.  E.  965,  relied  on  by  the  defendant  In 
error.  It  did  appear  in  that  case  l^t 
Cheeves,  a  cotton  buyer  doing  business  at 
Ft  Valley,  and  having  various  customers 
located  elsewhere,  had  an  arrangement  with 
a  bank  of  that  city  in  some  respects  similar 
to  that  which  Roosevelt  made  with  the 
claimant  in  the  present  case,  but  in  other 
respects  entirely  different  In  the  particular 
transaction  then  under  investigatiou,  Cheeves 
was  not  buying  cotton  on  his  own  account 
but  as  the  agent  of  Strauss  &  Co.,  of  Sa- 
vannah. The  latter  sent  their  orders  direct 
to  their  local  representatives  at  B^  Valley. 
Gray  Bros.,  who,  in  behalf  of  their  principal, 
employed  Cheeves  €o  do  the  actual  buying. 
Its  president  was  a  member  of  the  firm  of 
Gray  Bros.,  and  it  knew  that  both  they  and 
Cheeves  were  representing  Strauss  &  Co.  In 
this  particular  instance  in  question.  Accord- 
ingly, it  was  agreed  between  the  bank.  Gray 
Bros.,  and  Cheeves  that  the  latter  was  to 
negotiate  for  the  cotton,  and  see  that  de- 
livery was  duly  made  to  the  bank;  that  it 
was  to  receive  the  cotton  for  and  in  behalf 
of  his  principal,  honoring  his  checks  on  It  for 
the  purchase  price;  and  that  Gray  Broa 
were  thereupon  to  draw  a  draft  upon  Strausa 
&  Co.  in  favor  of  the  bank  for  an  amount 
which  would  cover  the  money  advanced  by 
it  on  checks  drawn  by  Cheeves.  Thus,  it 
will  be  seen  that  the  bank  did  not  advance 
its  money  on  his  credit  nor,  indeed,  upon 
the  credit  of  Gray  Bros.,  but  really  extended 
credit  to  their  common  principal,  Strauss  & 
Co.  The  duty  of  Gray  Bros,  was  simply  to 
see  that  the  orders  sent  to  them  were  duly 
filled;  Cheeves'  duty  was  to  actually  pur- 
chase the  necessary  cotton,  and  deliver  it  to 
the  bank;  and  the  bank,  at  the  instance  of 
Gray  Bros^  really  xmdertook  to  act  as  the 
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agent  of  their  principal,  Strauss  A  Ck>.»  In  ac- 
cepting delivery  In  behalf  of,  and  for  the 
benefit  of,  the  latter,  and  advancing  funds 
with  which  to  pay  for  the  cotton,  on  condi- 
tion that  the  same  should  be  held  by  the 
bank  as  security  until  It  was  reimbursed  by 
this  common  principal  for  the  money  so  ad- 
vanced. After  the  cotton  was  shipped  to 
Strauss  ft  Co.,  and  a  draft  upon  them  was 
drawn  by  Gray  Bros.  In  favor  of  the  bank, 
Cheeves  had  no  further  connection  with  the 
transaction.  He  was  In  no  wise  Interested 
in  the  proceeds  of  the  draft,  nor  was  he  con- 
cerned as  to  any  loss  which  might  arise  In 
the  event  Strauss  ft  Co.  declined  to  honor  the 
draft,  and  the  bank  had  to  dispose  of  the 
cotton  to  other  parties  for  an  amount  less 
than  It  had  advanced.  All  the  way  through 
the  transaction  he  acted  simply  as  the  ac- 
credited agent  of  Strauss  ft  Co.,  buying  the 
cotton  In  their  behalf,  and  paying  for  the 
same  by  drawing  upon  a  fund  In  bank  which 
was  really  advanced  to  them  solely  on  their 
credit,  and  which  they  were  legally  bound 
to  repay,— provided,  of  course,  as  seems  to 
have  been  true,  their  local  agents  were  au- 
thorized to  make  with  the  bank,  In  their  be- 
half, such  an  arrangement  as  was  In  fact 
agreed  upon.  Had  It  appeared  In  the  case 
under  discussion  that  Gray  Bros,  were  not 
really  the  authorized  agents  of  Strauss  ft 
Co.,  but  were  merely  Independent  cotton 
dealers,  and  as  such  undertook  to  fill,  at  a 
profit  to  themselves,  orders  for  cotton  re- 
ceived from  that  firm,  the  facts  presented 
would.  In  case  of  a  levy  upon  the  cotton  as 
the  property  of  Gray  Bros.,  have  been  almost 
Identical  with  those  disclosed  by  the  record 
now  before  us.  In  that  event,  Cheeves 
would  have  been  the  agent  of  Gray  Bros., 
not  the  representative  of  Strauss  ft  Co.;  and 
the  money  paid  out  by  the  bank  upon  his 
checks  would  really  have  been  advanced  up- 
on the  credit  of  Gray  Bros.,  who  authorized 
him  to  draw,  and  the  bank  to  pay,  these 
checks,  and  then  settled  with  the  bank  for 
the  money  checked  out  by  Cheeves,  by  draw- 
ing a  draft  therefor  in  Its  favor  upon  Strauss 
ft  Co.  Accordingly,  as  compared  with  the 
various  parties  connected  with  the  transac- 
tions now  under  investigation,  Strauss  ft  Co. 
would  have  occupied  a  position  correspond- 
ing to  that  of  Gordon  &  Co.,  a  nonresident 
customer;  Gray  Bros,  would  have  stood  In 
the  place  of  Roosevelt,  an  Independent  cot- 
ton dealer;  the  Ft  Valley  Bank  would  be 
found  In  the  attitude  of  the  Bxchange  Bank 
of  Macon,  a  lender  of  money  extending  credit 
to  a  cotton  buyer  by  advancing  him  money 
with  which  to  conduct  his  business;  and 
Cheeves  would  have  found  his  counterpart 
in  "Mr.  Boosevelf  s  agent,  Mr.  Clark,"  who 
performed  precisely  similar  duties,  and  was 
clothed  with  the  same  authority,  save  that 
he  was  not  empowered  to  draw  his  indi- 
vidual checks  upon  the  bank  to  pay  for  cot- 
ton purchased  in  behalf  of  his  prlncipaL 
8urely,  it  could  not  be  seriously  contended  In 


the  present  case  that  Mr.  Clark  had  any  In- 
terest In  the  cotton  In*  controversy  which 
could  be  reached  by  an  execution  against 
him.  The  case  relied  on  by  the  present 
claimant  was  decided  in  accordance  with  the 
well-known  rule  of  law  that  an  agent  buying 
goods  In  behalf  of  his  principal  acquires,  in 
his  own  right,  no  title  thereto,  legal  or  equi- 
table. The  decision  therein  announced  can- 
not therefore  properly  be  considered  as  con- 
trolling, or  as  having  any  real  bearing  upon, 
the  case  at  bar.  In  which,  as  has  been  seen, 
it  unequivocally  appears  that  the  plalntilTs 
debtor  was  buying  the  property  levied  on, 
not  as  the  agent  of  another,  but  solely  on  his 
own  account   Judgment  reversed. 


(101  Ga.  »0) 
BAXiEIGH  ft  G.  B.  CO.  et  aL  v.  LOWB. 
LOWB  V.  RALBIGH  ft  G.  B  CO.  et  al. 

(Supreme  Court  of  Georgia.     June  9,  1807.) 
Carribbs—Dblivsbt— Bills  of  Lading— Negoti- 

ABILITT—ThBFT— NBGLIGE17CB. 

1.  While  a  bill  of  lading  stipulating  for  the 
delivery  of  the  goods  therein  described  to  con- 
signor's order  is,  in  a  general  sense,  "negoti- 
able,'* it  is  not  BO  within  the  meaning  of  this 
term  as  applied  to  bills  of  exchange,  but  is 
rather  a  symbol  or  representative  of  the  goods 
themselves. 

2.  Consequently,  where  such  a  bill  of  lading, 
without  fault  or  negligence  on  the  part  of  an 
agent  of  the  owner  to  whom  It  had  been  sent, 
was  stolen,  the  carrier  would  not,  if  it  deliv- 
ered the  goods  to  the  thief,  opon  his  surrender 
of  the  bill  of  lading,  be  protected  from  liability 
to  the  owner  as  for  a  conversion,  though  the 
bill  of  lading  was  duly  indorsed,  and  the  deliv- 
ery was  made  in  perfect  good  faith.  The  con- 
trary would  be  true  if  the  theft  was  due  to  the 
negligence  of  such  agents  and  whether  or  not 
such  negligence  existed  should  be  determined 
by  a  jury,  unless  the  evidence  on  tills  subject 
unequivocally  demanded  a  finding  one  way  or 
the  other. 

8.  Where,  however,  the  carrier  did  not  deliver 
upon  the  faith  of  the  bill  of  lading,  but  had, 
before  it  was  stolen,  already  delivered  to  a 
person  for  whom  it  had  reason  to  believe  that 
the  goods  were  ultimately  intended,  taking  his 
check  to  indemnify  itself  against  loss  because 
of  such  unauthorized  delivery,  a  bank,  which, 
as  the  owner's  agent,  was  the  lawful  custodian 
of  the  bill  of  lading,  but  which  had  no  knowl- 
edge of  the  facts  above  recited,  was  under  no 
duty  to  the  carrier  of  so  guarding  the  possession 
of  the  instrument  as  to  protect  the  latter  from 
loss  occasioned  by  surrendering  the  indemnify- 
ing check,  in  consequence  of  the  production  of 
the  bill  of  lading  by  an  unauthorized  person, 
who  thus  obtained  payment  for  the  goodis  from 
the  party  to  whom  they  had  'been  delivered,  and, 
as  a  result,  induced  the  carrier  to  believe  that 
the  transaction  was  lawfully  ended.  It  makes 
no  difference  that  the  unauthorized  person 
above  referred  to  was  the  party  who  was  to  be 
notified  of  the  consignment,  and  whose  name 
appeared  upon  the  bill  of  lading  in  this  con- 
nection. Under  such  clrcumBtances,  negligence 
of  the  bank  in  losing  possession  of  the  bill  of 
lading  was  not  a  matter  of  which  the  carrier 
had  any  legal  rifht  to  complain,  and,  upon  the 
bank's  reimbursing  the  consignor  for  tne  losr 
of  the  goods,  an  action  In  the  Tatter's  name,  fot 
the  bank's  use,  was  maintainable  against  the 
carrier. 

4.  In  view  of  the  undisputed  facts  disclosed 
by  the  record,  it  follows  from  the  foregoing  thai 
the  court  committed  no  error  in  refusing  to  al* 
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low  the  defendant'!  special  plea  to  be  filed,  or 
in  ordering  the  same  to  be  stricken,  or  in  direct- 
ins  a  verdict  for  the  plaintiff. 
(Syllabus  bj  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  George  F.  Lowe,  for  use,  etc., 
against  the  Raleigh  &  Gaston  Railroad  Ck>m- 
pany  and  another.  Plaintiff  had  Judgment, 
and  both  parties  bring  error.  Affirmed. 
Cross  bill  of  exceptions  dismissed. 

King  &  Anderson,  for  plaintiff.  Erwin,  Cobb 
&  Woolley,  for  defendants. 

FISH,  J.  1.  The  law  is  well  settled  that, 
while  a  bill  of  lading  stipulating  for  the  de- 
livery of  the  goods  therein  described  to  the 
consignor's  order  is,  in  a  general  sense,  "ne- 
gotiable," it  is  not  so  within  the  meaning  of 
the  term  as  applied  to  bills  of  exchange,  but 
is  rather  a  symbol  or  representative  of  the 
goods  themselves.  Eixcept  where  the  rules 
of  the  common  law  and  mercantile  usage 
have  been  modified  by  statute,  the  transfer 
of  a  bill  of  lading  by  indorsement  and  de- 
livery passes  to  the  indorsee  only  such  rights 
to,  or  property  in,  the  goods  covered  by  the 
bill  as  the  transferror  himself  has,  and  as 
it  is  the  intention  of  the  parties  shall  be  con- 
veyed. The  rule  that  possession  carries  evi- 
dence of  title  so  as  to  protect  bona  fide  pur- 
chasers in  the  usual  course  of  trade  is,  in  the 
absence  of  a  statute  to  the  contrary,  limited 
to  negotiable  paper,  such  as  bills  of  exchange 
and  promissory  notes,  and  to  money,  bank 
bills,  or  other  recognized  currency,  and  does 
not  apply  to  bills  of  lading,  which  answer  a 
different  purpose,  and  perform  different  func- 
tions. They  are  not  the  representatives  of 
money,  are  not  used  for  transmission  of 
money,  nor  for  the  payment  of  debts,  nor  for 
purchases.  They  are  regarded  as  so  much 
cotton,  grain,  iron,  or  other  articles  of  mer- 
chandise, in  that  they  are  symbols  of  owner- 
ship of  the  property  mentioned  in  them,  and 
a  transfer  of  the  symbol  does  not  operate 
more  than  a  transfer  of  what  it  represents. 
Gurney  ▼.  Behrend,  8  El.  &  31.  633;  Stollen- 
werck  v.  Thacher,  115  Mass.  224;  Tison  r. 
Howard,  57  Ga.  410;  Planters'  Rice  Mill  Co. 
V.  Merchants'  Nat.  Bank,  78  Ga.  574,  3  S. 
B.  327;  Haas  v.  Railroad  Co.,  81  Ga.  792,  7 
S.  E,  629;  Shaw  v.  Railroad  Co.,  101  U.  & 
657;  Pollard  v.  Vinton,  105  U.  S.  8;  Fried- 
lander  ▼.  Railway  Co.,  130  U.  S.  424.  9  Sup. 
Ct  570. 

2,  3.  As  no  sale  of  stolen  goods,  though  to 
a  bona  fide  purchaser  for  value,  can  devest 
ownership  of  the  person  from  whom  they 
were  stolen,  it  follows  that,  the  sale  of  a 
stolen  bill  of  lading,  the  symbol  or  mere  rep- 
resentative of  the  goods  it  covers,  can  confer 
no  title  upon  an  innocent  third  person  as 
against  the  owner,  or  those  claiming  under 
him.  See  authorities  cited  supra.  Upon  the 
same  principle,  if  a  carrier  delivers  the  goods 
upon  a  stolen  bill  of  lading,  it  will  not  be 
protected  from  liability  to  the  owner  as  for 


a  conversion,  though  the  bill  be  Indorsed  in 
blank  and  the  delivery  made  in  perfect  good 
faith.  If,  however,  a  bill  of  lading,  duly  in- 
dorsed, is  stolen  by  reason  of  the  negligence 
or  carelessness  of  the  owner  or  hia  agent, 
the  carrier  in  good  faith  delivering  upon 
such  bill  of  lading  is  not  guilty  of  a  con- 
version. See  Friedlander  ▼.  Railway  Co.,  130 
U.  S.  424,  D  Sup.  Ct.  570;  Shaw  v.  Railroad 
Co.,  101  U.  S.  565;  Dows  v.  Bank,  91  U.  S. 
618;  Pollard  v.  Reardon,  13  C.  C.  A.  171.  65 
Fed.  848;  Gurney  v.  Behrend,  3  EL  &  Bl. 
635,  and  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  551,— where  this  doctrine  is  recognized. 
In  such  case  the  familiar^^principle  would  be 
applicable  that,  where  one  of  two  innocent 
parties  must  suffer  by  the  fraud  of  another, 
the  loss  should  fall  upon  him  who  enabled 
such  third  person  to  commit  the  fraud. 
Whiither  such  negligence  existed  in  a  given 
case,  of  course  should  be  determined  by  a 
jury,  unless  the  evidence  on  this  subject  un- 
equivocally demanded  a  finding  one  way  or 
the  other.  The  defendants  below,  however, 
did  not  deliver  the  goods  upon  a  presenta- 
tion of  the  stolen  bill  of  lading,  but  had, 
probably  a  month  before  it  was  stolen  by 
Hudgins  from  the  Ix)wry  Banking  Company, 
agent  of  liowe,  consignor,  delivered  them  to 
Gardener,  Arnold  &  Co.,  for  whom  there  was 
reason  to  believe  they  were  ultimately  in- 
tended >  thus  making  both  the  defendants 
and  Gardener,  Arnold  &  Co.,  guilty  of  a  con- 
yerslon,  and  giving  Lowe  a  right  of  action 
against  either  of  them.  Realizing  their  lia- 
bility, the  defendants  endeavored  to  protect 
themselves  by  taking  from  Gardener,  Arnold 
&  Co.  an  indemnifying  check  against  loss  by 
reason  of  such  unauthorized  delivery.  Sub- 
sequently, when  Gardener,  Arnold  &  Co. 
procured  the  stolen  bill  of  lading  from  Hudg- 
1ns,  by  paying  him  for  the  goods,— believing 
he  was  the  rightful  owner,-~and  exhibited  it 
to  the  defendants,  they,  thinking  the  transac- 
tion was  lawfully  ended,  surrendered  to 
Gardener,  Arnold  &  Co.  the  indemnifying 
check.  Under  such  circumstances,  the  Low- 
ry  Banking  Company,  which  had  no  knowl- 
edge whatever  of  the  facts  above  recited, 
was  under  no  duty  to  the  defendanta  to  so 
guard  the  possession  of  the  bill  of  lading  as 
to  protect  the  latter  from  loss  occasioned  by 
their  return  of  the  check  upon  the  produc- 
tion of  the  stolen  bill.  Negligence  of  the 
bank  in  losing  possession  of  the  bill  of  lad- 
ing was  not  a  matter  of  which  the  defend- 
ants had  any  legal  right  to  complain.  When 
the  defendants  converted  Lowe's  goods,  and 
arranged  a  scheme  for  their  own  protectioa 
they  did  so  at  their  peril;  and  neither  Lowe, 
nor  his  agent,  the  bank,  each  of  whom  was 
without  notice  of  the  conversion  or  scheme, 
was  bound  to  do  anything  to  prevent  the 
miscarriage  of  defendants'  plans  for  indem- 
nity. The  fact  that  Hudgins  was  the  party 
to  be  notified  Qf  the  consignment,  and  whose' 
name  appeared  upon  the  bill  of  lading,  in 
this  connection,  does,  not  alter  the  rule.    The 
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very  presence  of  the  words,  "Notify  Hudg- 
ins,  Atlanta,  Ga./'  in  the  bill  of  lading,  shows 
that  Hudgins  was  not  intended  as  the  con- 
signee. If  he  had  been,  then  such  words  were 
wholly  unnecessary,  as  it  is  the  duty  of  the 
carrier  to  notify  the  consignee  of  the  arriyal 
of  the  goods  without  being  requested  or  in- 
structed to  do  so.  Hutch.  Carr.  (2d  Bd.)  S 
131(b),  and  cases  cited.  When  the  Lowry 
Banking  Company  reimbursed  Lowe  for  the 
loss  of  the  goods,  an  action,  in  the  latter's 
name,  for  the  former's  use,  was  maintain- 
able against  the  defendants. 

4.  In  view  of  the  undisputed  facts  disclos- 
ed by  the  record  it  follows  from  the  forego- 
ing that  the  court  committed  no  error  in  re- 
fusing to  aUow  the  defendants'  special  plea 
to  be  filed,  or  in  ordering  the  same  to  be 
stricken,  or  in  directing  a  verdict  for  the 
plaintiff.  Judgment  affirmed;  cross  bill  of 
exceptions  dismissed.  All  concur,  except 
COBB,  J^  disqualified. 


(101  Oa.  206) 

WBAVESR  V.  OARTBR 
(Supreme  Court  of  Georgia.     May  20,  1897.) 
Vbkdiot  Rbobivbd  on  Bukdat— Valtditt. 
In  the  case  of  Henderson  v.  Reynolds,  M 
Ga.  169,  10  8.  B.  784,  this  coort  decided  that 
there  was  no  legal  or  moral  wrong  in  receiving 
on  the  Sabbath  day  a  verdict  which  had  not 
been  agreed  upon  until  after  that  day  had  be- 
gan.   This  decision  was  rendered  after  an  ex- 
amination  and   consideration   of   the   case   of 
Bass  V.  Irvin,  49  Ga.  486,  and  it  was  held  that 
the  ruling  therein  made  presented  no  legal  ob- 
stacle to  the  conclusion  reached  In  the  case  first 
above   mentioned.     This   conclusion    was   fol- 
lowed as  sound  in  the  case  of  Bernstein  v. 
Myers,  99  Ga.  90,  24  S.  E.  864.    Under  the  au- 
thority of  the  cases  in  84  Ga.  159, 10  S.  B.  784, 
and  96  Ga.  90,  24  &  E.  864,  it  is  now  held  that 
such  a  verdict  is  not  unlawf uL 
(Syllabus  hj  the  Court) 

Error  from  superior  court,  Fannhi  county; 
George  F.  Gober,  Judge. 

Action  by  H.  Carter  against  W.  Weaver. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Affirmed. 

O.  R.  Du  Free  and  W.  H.  Terrell,  for  plain- 
tiff in  error.  T.  A  Brown,  for  defendant  in 
error. 

SIMMONS,  0.  J.  The  right  of  a  court  to 
receive  a  verdict  on  Sunday,  and  the  legality 
of  such  action,  are,  in  my  opinion,  demon- 
strated in  the  case  of  Henderson  v.  Reynolds, 
84  Ga.  169,  10  S.  E.  734,  and  the  authorities 
there  cited.  Other  decisions  might  be  dted, 
made  since  the  case  above  mentioned  was  de- 
cided, but  I  deem  it  unnecessary  to  incumber 
the  records  with  them.  The  doctrine  seems 
now  to  be  almost  universal  hi  this  country. 
Bealdes,  this  court,  composed  of  the  writer 
and  Justices  Lumpkin  and  Atkinson,  has  ap- 
proved the  decision  made  in  the  case  of  Hen- 
derson ▼.  Reynolds,  by  the  decision  in  the 
case  of  Bernstein  v.  Myers,  99  €to.  90,  24  S. 
B.  864.     It  is  now  contended  that,  although 


this  court  has  decided  in  the  two  cases  men- 
tioned" that  a  verdict  can  be  legally  receiv- 
ed on  the  Sabba]th  day,  it  Is  not  the  law  of 
this  state,  because  the  court,  in  the  case  of 
Bass  ▼.  Irvin,  49  Ga.  436,  decided  that  a  ver- 
dict so  received  was  illegal  and  void,  and 
that  this  court  could  not  overrule  that  case 
without  having  It  reviewed  in  accordance 
with  section  5688  of  the  CSvil  Code,  which  is 
as  follows:  **A  decision  concurred  in  by  three 
Judges  cannot  be  reversed  or  materially  chan- 
ged, except  by  a  full  bench,  and  then  after 
argument  had,  in  which  the  decision,  by  per- 
mission of  the  court.  Is  expressly  questioned 
and  reviewed;  and  after  such  argument,  the 
court  in  its  decision  shall  state  distinctly 
whether  it  affirms,  reverses  or  changes  soeh 
decision."  This  section  applied  when  the  de^ 
clsions  in  Henderson  v.  Reynolds  and  in  Bern- 
stein V.  Myers  were  made,  and  the  court  was 
then  composed  of  but  three  Justices.  Since 
the  court  has  been  increased  to  six,  the  same 
rule  applies,  except  that  it  requires  five  Jus- 
tices to  reverse  or  overrule  a  previous  deci- 
sion made  by  a  bench  of  three.  So  it  appears 
that,  at  the  time  of  the  decision  in  Hender- 
son V.  Reynolds,  a  prior  decision  by  three 
Justices  could  not  be  reversed  unless  ft  had 
been  reviewed  as  required  by  the  above  sec- 
tion of  the  Code.  To  all  of  this  I  fully  agree. 
The  decision  in  Henderson  v.  Reynolds  was 
made  with  a  full  knowledge  of  this  section 
of  the  Code.  In  that  decision,  Bass  v.  Irvin 
was  expressly  referred  to.  It  was  admitted 
that  the  reasoning  Gf  the  court  in  that  case 
was  in  conffict  with  the  views  announced  in 
Henderson  v.  Reynolds,  as  well  as  in  con- 
flict with  all  the  other  authorities;  but  it  was 
said  by  the  court  that  it  was  not  necessary, 
tn  Bass  V.  Irvin,  for  the  court  to  have  gone 
as  far  as  it  did  in  its  reasoning  upon  this 
question.  In  Bass  v.  Irvin  a  verdict  was  re- 
turned upon  the  wrong  paper,  and  no  Judg- 
ment entered  up  thereon.  A  motion  was 
made  to  transfer  the  verdict  to  the  proper 
paper,  and  to  enter  up  Judgment  nunc  pro 
tunc;  and  a  rule  nisi  was  Issued,  calling  up- 
on the  defendant  to  show  cause  why  this  mo- 
tion should  not  be  granted.  He  showed  for 
cause  that  no  legal  verdict  was  rendered  in 
the  case  because  it  had  been  returned  on 
Sunday,  in  the  absence  and  without  the  con- 
sent of  the  defendant.  And  we  said  In  the 
case  of  Henderson  v.  Reynolds  that  the  deci- 
sion of  this  court  in  Bass  v.  Irvin  was,  per- 
haps, correct;  that  the  trial  Judge  had  no 
right  on  Sunday,  and  in  the  absence  and  with- 
out the  consent  of  one  of  the  parties,  to  re- 
ceive the  verdict;  that  the  parties  had  a  right 
to  be  present  when  the  verdict  was  received, 
—and  added:  "This  court,  as  now  constituted, 
would  follow  that  case,  under  an  exactly 
simiUur  state  of  facts,  unless  we  were  called 
upon  to  review  it,  but  we  would  not,fe^ 
bound  by  all  of  the  reasoning  of  the  deci- 
sion.'* Here,  then,  is  a  decision  of  this  court, 
concurred  In  by  three  Justices,  in  which  it 
was  held  that  it  was  not  necessary  for  the 
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court  to  go  on  as  far  as  It  did  In  its  reason- 
ing upon  this  question.  This  was  the  unan- 
imous Judgment  of  the  court,  that  Bass  y. 
Irvin  was  not  controlling  upon  the  question 
of  the  reception  of  a  yerdict  on  Sunday. 
That  decision,  whether  right  or  wrong,  has 
the  same  binding  force  upon  subsequent 
members  of  the  court  as  is  glren  any  unani- 
mous decision  of  the  court  by  the  above-cited 
section  of  the  Code.  It  does  not  reverse  Bass 
v.  Irvin,  but  simply  holds  that  under  the 
tacts  of  that  case  it  was  not  necessary  to 
dedde  wbat  was  decided  therein. 

The  course  pursued  by  the  court  in  Hender- 
son V.  Reynolds  has  been,  as  far  as  I  can 
ascertain,  the  one  uniformly  pursued  since  the 
passage  of  the  act  of  1858,  now  codified  as 
section  5588  of  the  Civil  Code.  It  has  been 
the  practice  of  the  court,  where  a  case  has 
been  erroneously  decided  upon  a  question  of 
law,  either  to  have  it  reviewed,  and  then  over- 
rule it,  or,  if  the  same  question  arises  again 
under  a  difTerent  state  of  facts,  however  small 
the  difference  may  be,  to  decide  differently, 
and  distinguish  the  case  decided  from  the 
previous  one,  or  in  some  other  way  to  modify 
or  throw  doubt  upon  it  Whenever  this  has 
been  done,  the  latter  case  has  been  followed 
by  the  court  and  the  profession  as  the  true 
law  upon  the  question.  Numerous  cases  could 
be  cited  from  our  Reports  in  which  this  has 
been  done.  I  will  content  myself  with  citing 
a  few  of  them: 

In  the  case  of  Roseberry  v.  Roseberry,  81  Ga. 
122,  it  was  held  that  in  the  trial  of  a  posses- 
sory warrant,  if  the  magistrate  decided  that 
the  defendant  was  entitled  to 'the  property  it 
should  be  delivered  to  him  upon  his  giving 
bond  as  the  statute  required.  In  the  case  of 
Bush  V.  Rawlhis,  89  Ga.  586,  14  S.  E.  886,  it 
was  held  by  this  court  that,  where  the  prop- 
erty was  adjudged  to  be  that  of  the  defend- 
ant in  the  possessory  warrant,  it  was  not 
necessary,  under  the  statute,  for  him  to  give 
a  bond;  and  the  court,  in  discussing  that  ques- 
tion, said:  "We  are  aware  that  in  the  head- 
note  to  the  case  of  Roseberry  v.  Roseberry,  81 
Ga.  122,  a  different  view  Is  announced;  but 
the  facts  of  that  case  show  that  the  point  was 
not  made  in  the  case,  and  it  was  not  necessary 
to  decide  the  question."  In  the  case  of  Weit- 
man  v.  Thiot,  64  Ga.  16,  this  court,  in  ruling 
upon  the  statute  of  limitations  as  laid  down 
in  section  2928  of  the  Code  of  1882,  held  that 
it  applied  to  the  estates  of  debtors  as  well  as 
creditors.  In  the  case  of  Pendleton  v.  An- 
drews, 70  Ga.  306,  the  court  construed  the  sec- 
tion differently;  and  in  the  case  of  Johnson 
V.  Johnson,  80  Ga  260,  6  S.  E.  629,  the  case 
of  Pendleton  v.  Andrews,  supra,  was  followed, 
—Bleckley,  C.  J.,  saying  that  the  later  con- 
struction of  the  section  "is  undoubtedly  cor- 
rect and  that  on  which  the  court  acted  la 
rulhig  Weitman  v.  Thiot  64  Ga.  16,  is  mani- 
fesUy  erroneous."  In  the  case  of  Banks  v. 
Hunt  70  Ga.  741,  the  court  held,  by  way  of 
argument  that  when  the  wages  of  a  day  la- 
borer were  garnished*  it  was  the  duty  of  the 


garnishee  to  pay  the  fund  hito  court  and  that 
until  this  was  done  the  question  of  exemption 
would  not  arise.  In  the  case  of  Emmons  v. 
Telegraph  Ca,  80  Ga.  763,  7  S.  E.  232,  it  was 
held  that  the  employer  is  not  bound  to  pay  the 
fund  into  court,  but  that  it  is  his  duty  to  pay 
it  to  the  laborer,  even  though  he  had  been  gar- 
nished, and  that  either  the  laborer  or  the  gar- 
nishee could,  after  the  money  was  paid  to  the 
lal)orer,  assert  that  it  was  not  subject  to 
garnishment  In  the  case  of  Hall  ▼.  State, 
65  Ga.  86,  it  was  decided  by  this  court,  in 
substance,  that,  whenever  confesaiona  are 
about  to  be  given  in  as  evidence,  it  is  the 
Imperative  duty  of  the  Judge  to  send  the  Jury 
out  until  the  preliminary  examination  is  had, 
and  the  admissibility  of  the  evidence  passed 
upon  by  the  court  In  the  case  of  Woolfolk 
V.  State,  81  Ga.  564,  8  S.  B.  724,  this  court 
said  that  an  examination  into  the  Hall  Case 
showed  that  the  question  was  not  there  made, 
and  what  was  said  by  the  court  in  laying  down 
that  rule,  was,  therefore,  obiter.  After  the  de- 
cision in  the  Hall  Case,  every  time  the  state  un- 
dertook to  prove  confessions  by  the  accused,  the 
Judge,  of  his  own  motion,  ordered  the  Jury  to 
retire  until  he  had  inquired  into  the  admissi- 
bility of  the  evidence.  Since  the  Woolfolk 
Case,  the  Judges  have  adopted  the  practice 
there  recommended,  of  exercising  their  discre- 
tion as  to  whether  they  would  send  the  Jury 
to  their  room.  The  ruling  in  Woolfolk  v. 
State  has  been  followed  by  this  court  alDce 
that  time. 

The  reasons  given  in  Thompson  v.  Spratgue, 
68  Ga.  409,  for  the  enactment  of  the  pilotage 
laws  there  involved,  applied  only  to  cases 
where  t£e  vessel  was  entering  port  In  the 
case  of  Melssner  v.  Stein,  72  Ga.  234,  a  pilot 
brought  a  wrecked  British  vessel  into  port 
where  she  was  sold  under  a  decree  hi  admiral- 
ty, refitted  by  the  purchaser,  and  given  a  new 
name  and  nationality.  When  she  was  about 
to  leave  port  to  put  out  to  sea,  the  pflot  oflEer- 
ed  his  services,  and  they  were  declined,  where- 
upon he  brought  suit  This  court  decided 
that  as  the  purchaser  had  acquhred  the  vessel 
freed  of  all  liens,  and  as  she  had  changed  her 
name  and  nationalty,  and  was  practically  a 
new  vessel,  the  pilot's  contention  then  under 
consideration  could  not  be  sustained  on  the 
ground  that  he  had  brought  in  the  wreck.  As 
to  his  other  contention,  it  was  held  that  '^e 
law,  as  it  stands,  gives  to  pilots  in  ports  and 
harbors  the  right  to  compensation  for  services 
actually  rendered  and  accepted,  but  to  those 
cruising  outside  of  the  bar  it  secures  compen- 
sation for  services  tendered,"  and  that,  there- 
fore, the  statute  did  not  in  this  particular,  ap- 
ply to  outgoing  vessels.  This  question  was 
made  in  the  record,  and  the  ruling  made  on  it 
was  vital  to  the  support  of  the  disposition 
made  of  the  case.  In  the  case  of  Wright  v. 
Lake,  75  Ga.  219,  it  was  held  that  the  pilotage 
acts  applied,  in  this  particular,  as  well  to  out- 
going vessels  as  to  those  inward  bound.  In 
the  opinion,  by  Blanford,  J.,  it  was  said  that 
the  case  of  Thompson  v.  Spraigue,  supra,  did 
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not,  as  to  the  f^cts  dedded,  conflict  with  this 
ruling,  and  that  the  court  was  not  bound  by 
the  argument  of  that  case.  The  case  of  Meiss- 
ner  ▼.  Stein,  supra,  was  said  to  haye  decided 
only  that  the  pilot  could  not  recover  under 
the  facts  of  that  case,  and  that  "a  Judgment 
upon  a  similar  state  of  facts  is  binding,  but 
the  argument  of  a  judge  pronouncing  an  opin- 
ion upon  a  different  state  of  facts,  however 
much  the  argument  may  appear  to  fit  the  facts 
of  the  case  being  considered,  is  not  binding 
as  a  decision." 

In  T^egraph  Ck>.  ▼.  Blanchard,  68  Ga.  280, 
it  was  held  that  a  speculation  in  futures, 
though  it  may  be  Illegal,  may  be  invoked  to 
measure  the  damages  occasioned  the  sender 
of  a  telegram  by  the  negligence  of  the  tele- 
graph company  in  transmitting  a  message  in 
regard  thereto.  In  Bank  v.  Cunningham,  76 
Ga.  866,  It  was  held,  without  any  apparent 
reference  to  the  case  of  Telegraph  Co.  v. 
Blanchard,  supra,  that  contracts  for  the  pur- 
chase and  sale  of  cotton  futures  are  immoral, 
illegal,  and  contrary  to  public  policy,  and 
that  where  a  broker  is  privy  to  such  contract, 
and  brings  the  parties  together  for  the  pur- 
pose of  entering  into  the  illegal  agreement, 
he  is  partlceps  crimlnis,  and  cannot  recover 
for  services  or  losses  incurred  by  himself  in 
forwarding  the  transaction.  In  Cothran  v. 
Telegraph  Co.,  83  Ga.  25^  9  8.  B.  836,  the 
decision  is  directly  opposed  to  the  doctrine 
announced  in  Telegraph  Co.  v.  Blanchard;  it 
being  stated  that  the  principle  of  that  case 
"has  .stood  virtually  overruled"  since  the 
case  of  Bank  v.  Cunningham.  In  the  case 
of  Callaway  v.  Mayor,  etc.,  48  Ga.  809,  it 
was  held  that  "a  municipal  corporation  which 
has,  without  authority  of  law,  levied  and  ool- 
lected  a  license  fee  for  retailing  spirituous 
Mquors,  is  liable  to  an  action  by  the  party 
paying  the  same  for  the  recovery  of  the 
amount  of  -the  fee  thus  paid.*'  It  was  also 
there  said  that  an  action  would  lie  to  re- 
cover an  illegal  tax,  if  paid.  This  decision 
was  afterwards  (Commissioners  v.  Norrls,  62 
Oa.  641)  treated  as  follows:  "The  principle 
ruled  there  will  not  be  extended  beyond  cases 
covered  fully  by  similar  facts  to  those  in  that 
case;  that  is,  to  cases  where  the  grant  of 
the  license  for  any  sum  was  beyond  and  with- 
out the  Jurisdiction  of  the  municipal  corpora- 
tion granting  it  Where  the  question  is  only 
as  to  the  amount  of  Hcense  fees,  and  such 
amount  is  paid  without  any  compulsory  pro- 
cess whatever,  we  think  a  distinction  can  be 
drawn;  and  the  principles  of  Justice  and  the 
great  current  of  authority  demand  that  the 
rule  in  that  case  laid  down  be  not  extended, 
where  other  facts  exist  than  are  in  that  case, 
making  a  different  case.**  See,  also.  City  of 
Savannah  v.  Feeley,  66  Ga.  31,  and  McGehee 
V.  Mayor,  etc.,  69  Ga.  581.  In  the  latter  it 
was  said:  *'Th6  case  in  48  Ga.  309,  if  it  can- 
not be  taken  out  of  this  stream  of  adjudica- 
tions, must  be  swept  away  by  them.  It  is 
difficult  to  reconcile  that  case  with  these; 
yet,  as  these  are  in  harmony  with  that  cur- 


rent to  which  aHusion  is  made  in  62  Ga.  541, 
they  must  control,  rather  than  that  excep- 
tional case."  It  will  be  observed  that  in  nei- 
ther of  these  cases  was  the  decision  in  48 
Ga.  809^  reviewed  and  expressly  overruled, 
as  required  in  the  Code.  Among  other  cases 
showing  'much  the  same  practice,  see  Board 
V.  Barlow,  49  Ga.  232;  Black  v.  Cohen,  62 
Ga.  627;  Hope  v.  Mayor,  etc.,  72  Ga.  249; 
Logan  V.  Goodall,  42  Ga.  95;  Sanford  v.  San- 
ford,  68  Ga.  261;  Barnes  v.  Underwood,  64 
Ga.  87;  Head  v.  Bridges,  67  Ga.  227;  Ingram 
V.  Little,  14  Ga.  173;  Brown  v.  Colquitt,  73 
Ga.  69;  Johnson  v.  Mayor,  etc.,  46  Ga.  80, 
and  Railroad  Co.  v.  Cole,  73  Ga.  715. 

Decisions  similar  to  these  have  been  made 
by  the  court  as  now  constituted.  In  the  case 
of  Sanders  v.  State,  86  Ga.  717, 12  S.  B.  1058, 
this  court,  in  construing  section  4422  of  the 
Code  of  1882,  in  regard  to  larceny  after  trust, 
held  that  the  words  "or  any  other  bailee,*'  in 
that  section,  were  ejusdem  generis  with  the 
other  bailees  mentioned  therein,— factors, 
warehousemen,  commission  merchants,  etc., 
—and  granted  Sanders  a  new  triaL  One  of 
the  reasons  assigned  for  the  grant  of  the 
new  trial  was  that  Sanders  was  not  such  a 
bailee  as  was  described  in  this  section  of 
the  Code.  This  was  the  solemn  Judgment  of 
a  unanimous  court;  yet  in  the  case  of  Cody 
V.  State  (decided  at  this  term)  28  S.  B.  106, 
this  court  vktuaUy  overruled  that  decision 
(without  in  any  way  or  manner  reviewing 
the  same  as  prescribed  by  the  statute),  on 
the  ground  that  the  facts  of  that  case  did 
not  require  that  the  decision  should  be  put 
upon  that  ground,  and,  further,  that  the 
facts  did  not  require  such  a  construction  of 
tliat  section  of  the  Code,  but  that  the  deci- 
sion in  the  case  turned  upon  another  point. 
In  the  case  of  Augusta  &  S.  R.  Co.  v.  City 
Council  of  Augusta  (decided  this  term)  28 
&.  B.  126,  this  court  held  that  the  reasoning 
and  decision  of  McCay,  J.,  in  the  case  of 
Vason  V.  Railroad  Ck>.,  42  Cra.  631,  and  his 
construction  of  the  act  of  February  15,  1856, 
in  regard  to  certain  powers  graated  to  the 
city  council  of  Augusta,  were  erroneous,  and 
virtually  overruled  them  in  construing  the 
same  act  The  decision  in  42  Ga.  631,  held 
that  the  act  of  1856  authorized  the  city  coun- 
cil to  permit  the  connection  of  all  railroads 
in  the  city  by  common  tracks,  depots,  or  oth- 
erwise, upon  such  terms  and  conditions  as 
were  fixed  by  the  city  council;  and  the  re- 
cent decision  of  this  court,  construing  the 
same  act,  holds  that  the  act  did  not  permit 
the  railroads  to  connect  by  running  their 
tracks  longitudinally  through  the  streets. 
See,  also,  the  case  of  Williamson  v.  Insur- 
ance Co.  (this  term)  28  S.  B.  914,  opinion  by 
(3obb,  J.,  wherein  certain  portions  of  the  de- 
cision in  the  case  of  Plrkle  v.  Mortgage  Co. 
aast  term)  28  &  B.  34,  were  virtually  over- 
ruled. Other  cases  might  be  cited  to  the 
same  effect,  but  I  deem  it  unnecessary  to  In- 
cumber this  opinion  with  further  citations. 
The  cases  cited,  and  others,  show  that  where 
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the  court  has  made  a  manifestly  erroneous 
decision  on  the  law,  and  Its  attention  has 
been  subsequently  called  thereto.  It  has  de- 
clined almost  invariably  to  follow  the  er- 
roneous decision,  unless  the  facts  were  the 
same  In  both  cases.  It  has  either  modified 
the  erroneous  decision,  questioned  It,  or  dis- 
tinguished it,  and  the  later  decision  is  there- 
after followed.  This  is  especially  true  where 
the  court  has  decided  that  a  former  deci- 
sion is  not  binding,  either  because  of  its  pe- 
culiar state  of  facts,  or  because  what  was 
said  in  the  opinion  was  obiter,  or  because  the. 
decision  was  made  under  a  misapprehension 
of  the  facts.  These  later  cases,  which  re- 
fused to  follow  earlier  ones,  have  themselves 
always  been  followed,  being  unanimous  Judg- 
ments of  the  court,  under  the  Code  section 
above  mentioned,  binding  upon  members  of 
the  court    Judgment  affirmed. 

ATKINSON  and  LITTLE,  JJ.  (dissenting). 
Where,  in  a  Justice's  court,  a  case,  on  the 
appeal,  was  tried  and  submitted  to  a  Jury  on 
Saturday,  and,  being  unable  to  agree  before 
the  Intervention  of  Sunday,  the  Jury  con- 
tinued their  deliberations  until  Sunday  even- 
ing, when,  having  agreed,  the  court  was 
opened,  and  the  verdict  was  received,  and 
the  Jurors  discharged,  such  verdict  so  ren- 
dered and  received  was  an  illegal  verdict, 
under  the  laws  of  this  state,  and  no  Judg- 
ment could  be  rendered  thereon;  'and  the 
court  committed  error  in  not  sustaining  the 
certiorari,  and  ordering  a  new  trial  In  the 
Justice's  court 

(95  Va.  503) 

CHESAPEAKE   A  O.   RY.    GO.   v.   OHAM- 

BBRS. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

20,  189a) 

CONDBMNATIOir    FOR    DaM  —  ImPROPBB     MAIHTB- 
N  ANCB— D  AMAG  BS. 

1.  Though  one  condemn  land  for  dam,  abut- 
ment, and  guard  banli,  and  pay  damages  as- 
sessed therefor,  damages  can  afterwards  be  had 
for  Injury  to  the  part  of  the  tract  not  condemn- 
ed, resolting  from  negligence  in  not  iieeplng  the 
guard  bank  in  proper  repair. 

2.  In  an  action  for  injury  to  land  from  neg- 
ligence in  not  keeping  a  guard  bank  to  a  dam 
in  proper  repair,  only  the  m juries  suffered  after 
plain  tiffs  purchase  can  be  considered. 

Appeal  from  circuit  court,  Fluvanna  coun- 
ty. 

Action  by  D.  L.  Chambers  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

A.  K.  Leake,  H.  Taylor,  Jr.,  and  H.  T.  Wick- 
ham,  for  appellant  F.  0.  Moon  and  Danid 
Harmon,  for  appellee. 

KEITH,  P.  D.  L.  Chambers  sued  the 
Chesapeake  &  Ohio  Railway  Company,  in  the 
circuit  court  of  Fluvanna  county,  and  states 
the  following  cause  of  action: 

The  defendant  owns,  occupies,  and  man- 


ages a  dam  on  James  river,  in  Fluvanna 
county,  which  extends  from  the  north  bank 
of  the  river  to  an  island  In  said  river  called 
"Shores  Island,"  and  a  part  of  the  dam.  call- 
ed a  "guard  bank,*'  extends  partly  across 
that  island.  This  dam  was  occupied  and 
maintained  by  the  defendant,  and  by  it  the 
waters  of  James  river  were  dammed  up,  and 
water  power  was  furnished  to  certain  mills, 
for  which  the  defendant  received  compensa- 
tion. The  plaintiff  then  avers  that,  at  the 
time  the  grievances  complained  of  were  com- 
mitted, she  was  the  owner  of  a  part  of  said 
Island  containing  about  60  acres,— 10  acres 
situated  above  the  dam,  and  50  acres  below 
it,— consisting  of  very  rich  and  valuable  land, 
used  for  agricultural  purposes;  and  that  by 
reason  of  the  construction  and  maintenance 
of  the  dam  in  time  of  high  water,  unless  the 
guard  bank  referred  to  was  kept  In  good  or- 
der, her  land  lying  below  the  dam,  and  any 
crops  thereon,  were  washed  and  overflowed, 
and  that  it  was  the  duty  of  the  defendant  to 
keep  the  guard  bank  in  good  order,  and  so 
to  provide  that  no  injury  would  be  done  the 
plaintiff.  She  then  avers  that  the  defend- 
ant, not  regarding  its  dnty  in  that  behalf, 
negligently  and  willfully  permitted  the  guard 
bank  to  get  out  of  repair,  by  reason  whereof 
the  Island  was  greatly  damaged,  and  render- 
ed of  little  or  no  value  for  any  puriKise. 

In  the  second  count  substantially  the  same 
facts  are  charged,  and  the  same  duties  aver- 
red, with  the  additional  statement  that  the 
dam  was  originally  erected  by  the  James  River 
&  Kanawha  Company;  and  that  by  vlrtae  of 
various  acts  of  assembly  passed  from  time 
to  time,  and  sales  and  transfers  made  under 
the  authority  of  said  acts,  all  the  works,  fran- 
chises, rights,  privileges,  and  property  of 
every  kind  of  that  company,  including  the 
dam  and  guard  bank,  thus  originally  erected 
by  it,  had  passed  to  and  vested  in  the  de- 
fendant company,  the  Chesapeake  &  Ohio 
Railway,  which  thereupon  took  possession  of 
and  manages  and  controls  the  same,  and  that 
by  reason  of  the  premises,  there  devolved 
upon  It  the  duty  of  keeping  the  gnard  hank 
In  good  order. 

To  this  declaration  there  was  a  demnrrer, 
which  was  properly  overruled.  It  states  with 
precision  the  duty  owed  by  the  defendant  to 
the  plaintiff,  the  negligent  performance  of 
which  has  caused  damage.  The  defendant 
pleaded  "not  guilty,"  and  during  the  trial 
before  the  jury  exceptions  were  taken  to  cer- 
tain rulings  of  the  court;  and,  a  verdict  hav- 
ing been  rendered  for  the  plaintiff,  the  de- 
fendant brings  the  case  before  this  court  up> 
on  a  writ  of  error. 

It  is  not  disputed  that  whatever  duties  rest- 
ed upon  the  James  River  &  Kanawha  Com- 
pany, in  and  about  the  construction,  mainte- 
nance, and  management  of  the  dam  and 
guard  bank  In  question,  have  devolved  upon 
the  defendant  company. 

The  defense  chiefly  relied  upon  Is  th-it, 
when  the  dam  was  constructed  by  the  Jamea 
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River  ft  Kanawha  Company,  the  Island  be- 
longed to  Chastaine  Shoree,  and  that,  by  Tir- 
tue  of  proceedings  taken  under  the  law  in 
each  case  made  and  provided,  assessors  were 
appointed,  who  ascertained  the  damage  to  re- 
sult to  him  from  the  construction  of  the  dam. 

The  assessors  met,  assessed  the  damages, 
and  those  were  paid,  but  the  condemnation 
proceedings,  or  so  much  of  them  as  have  been 
preserved,  fall  to  disclose  the  sum  awarded 
or  the  particular  elements  of  damage  con- 
sidered by  the  assessors. 

On  behalf  of  the  plaintiff  it  is  contended 
that  the  dam,  its  abutment,  and  the  curtain 
dilse  or  guard  bank,  which  extends  from  the 
abutment  property  at  the  south  end  of  the 
dam  partly  across  the  island,  tending  slightly 
up  the  stream,  all  constitute  parts  of  the 
same  structure,  and  are  parts  and  parcels  of 
the  dam. 

On  behalf  of  the  defendant,  the  contention 
Is  that  the  guard  bank  was  not  built  until 
some  time  after  the  completion  of  the  dam 
across  the  north  arm  of  the  river,  and  that 
it  was  placed  there,  not  for  the  purpose  of 
protecting  the  land  of  Chastaine  Shores  from 
injury,  but  to  preserve  the  j|butment  of  the 
dam.  The  evidence  upon  this  point  is  that 
the  abutment  rests  upon  the  bedrock  of  the 
river,  and  strongly  tends  to  show  that  the 
guard  bank  was  wholly  unnecessary  to  the 
safety  of  the  abutment,  and.  Indeed,  that,  so 
far  from  promoting  its  safety,  it  turned  the 
force  of  the  weter  from  the  Island,  and  upon 
the  dam,  which  would  have  the  effect  rather 
of  endangering,  than  of  contributing  to,  its 
preservation.  It  is  shown  that  a  half  acre 
of  land  was  condemned  for  the  abutment,  an 
area  wholly  unnecessary,  in  the  limited  sense 
in  which  the  term  ''abutment"  is  defined  by 
the  defendant  company,  but  not  more  than 
was  reasonably  sufficient  If  the  guard  bank 
Is  to  be  considered  as  constituting  a  part  of 
it.  There  is  evidence  that  the  effect  of  the 
guard  bank  was  to  divert  the  water  from 
the  island,  and  that,  while  it  was  kept  in 
repair,  no  serious  damage  was  done  by  the 
floods.  There  Is  also  evidence  that  those 
under  whom  the  defendant  claims  kept  this 
^uard  bank  In  repair,  but  that,  having  been 
Deglected,  It  has  yielded  to  the  destructive 
Influence  of  the  elements,  and  no  longer  sub- 
serves any  useful  purpose.  There  is  evi- 
dence that  the  land  had  been  damaged  to  an 
amount  equal  to  the  sum  ascertained  by  the 
Jury. 

The  case  is  before  us  as  upon  a  demurrer 
to  the  evidence  (Code  Va.  §  ^484);  and,  meas- 
ured by  that  rule  of  decision,  the  evidence 
Is  quite  sufficient  to  sustain  it. 

Upon  the  trial  the  defendant  asked  for 
tw^o  Instructions,  the  first  uf  which  was  giv- 
en by  the  court,  and  the  second  was  given 
-writh  a  modification  which  rendered  it  objec- 
tionable to  the  defendant.  As  offered  by  the 
defendant,  the  second  instruction  tells  the 
Jury  that  the  James  River  &  Kanawha  Com- 
pany, under  its  charter  and  the  laws  of  Vir- 


ginia, could  not  lawfully  condemn  the  land 
of  any  person  for  any  other  use  than  those 
of  Its  incorporation;  and  that  if  they  believe, 
from  the  evidence,  that  the  James  River 
Company  constructed  the  dam,  and  caused 
the  land  of  Chastaine  Shores  to  be  con- 
demned for  an  abutment,  and  that  the  guard 
bank  was  a  part  of  the  abutment  built  upon 
land  so  condemned  for  the  purpose,  then  the 
Jury  were  instructed,  as  a  matter  of  law, 
that  the  dam,  abutment,  and  guard  bank 
were  structures  of  the  same  nature,  erected 
for  the  same  public  purposes;  and  if  they 
believe  that  the  damages  for  the  land  con- 
demned, and  for  the  Increased  liability  to 
overflow  the  rest  of  the  island,  were  regu- 
larly assessed  and  paid  to  Chastaine  Shores, 
then  the  plaintiff  is  not  entitled  to  recover 
of  the  defendant  in  this  action. 

To  this  the  court  added  as  follows:  "Un- 
less the  Jury  should  believe,  from  the  evi- 
dence, that  damage  resulted  to  the  plaintiff 
from  the  negligent  management  or  use  of 
the  dam,  abutment,  or  guard  bank.'* 

This  addition  was  eminently  proper.  The 
hypothetical  case  stated  by  the  defendant 
may  have  been  true,  and  the  defendant 
would  still  have  been  liable  for  injury  re- 
sulting to  the  plaintiff  by  reason  of  the  de- 
fendant's failure  to  keep  the  structure  which 
It  had  been  authorized  to  erect  in  a  reason- 
ably safe  and  good  condition. 

The  third  instruction  given  by  the  court  is 
but  an  elaboration  of  the  proposition  con- 
tained in  the  addition  made  to  instruction 
No.  2.  It  is  a  clear,  accurate,  and  careful 
statement  of  the  law  as  applied  to  the  evi- 
dence in  this  case. 

The  fourth  instruction  tells  the  Jury  that, 
if  they  believe  from  the  evidence  the  plain- 
tiff is  entitled  to  recover  damages,  then,  in 
estimating  those  damages,  they  could  only 
consider  the  injury  suffered  by  the  plaintiff 
In  respect  to  her  land.  In  the  condition  in 
which  it  was  at  the  time  of  her  purchase  to 
the  Institution  of  the  suit  This  confines  the 
Jury  within  proper  llBciits,  and  Is  free  from 
objection. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  in  the  Judgment  of  the  cir- 
cuit court,  and  It  is  affirmed. 

RIELY  and  CARDWELL,  JJ..  absent 


(95  Va.  r.SD 
GREER  V.  HALE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
20,  1808.) 

JuDGMBNT—lMFBACHMENT— Usury— Limit  ow  Re- 

COVBRT. 

1.  The  change  in  the  statute,  declaring  that 
usurious  contracts  shall  be  deemed  to  be  for  ao 
illegal  consideration,  instead  of  void,  does  not 
change  the  doctrine  authorizing  equity  to  relieve 
against  a  judgment  obtained,  by  default  upon  a 
contract  tainted  with  usury. 

2.  Only  the  principal  of  a  osurioos  loan  can 
be  recovered. 
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Appeal  from  drcnit  court,  Franklin  county. 

Bffl  hy  G.  H.  T.  Qreer,  receiyer  of  tte 
Franklin  Bank,  againat  O.  W.  B.  Hale  and 
another,  to  subject  certain  lands  to  the  pay- 
ment of  a  judgment  Defendants  answered 
that  the  judgment  was  obtained,  Xfy  default, 
upon  a  contract  tainted  with  usury.  From  a 
decree  relieving  4efendant8  to  the  amount  of 
the  usurious  Interest,  complainant  appeals.  Af- 
firmed. 

B.  W.  Saunders,  tor  appellant  Dillard  & 
Leei  for  appellees. 

HARRISON,  J.  The  questions  raised  in 
this  case  for  consideration  are:  First  Will  a 
court  of  equity  relieve  against  a  judgment 
obtained  at  law,  by  default,  upon  a  contract 
tainted  with  usury?  Second.  If  it  wiU,  what 
is  the  measure  of  relief? 

If  the  question  were  one  of  first  impression 
in  this  state,  there  would  be  great  force  in  the 
view  urged  by  the  counsel  for  appellant,  that 
a  defendant  who  has  had  ample  opportunity 
to  make  his  defense  in  an  action  at  law,  with- 
out availing  himself  of  it  should  not  in  a  sub- 
sequent chancery  proceeding  brought  to  en- 
force the  judgment  at  law,  be  permitted  to 
disturb  its  finality  by  interposing  the  defense 
that  the  contract  upon  which  it  was  founded 
was  tainted  with  usury. 

It  Is,  however,  well  settled  in  Virginia  that 
a  court  of  equity  will  interfere  with  a  Judg- 
ment at  law,  to  relieve  against  usury.  This 
was  held  in  Young  v.  Scott  4  Rand.  415,  and 
the  doctrine  has  since  been  recognized  in  a 
number  of  cases;  the  latest  being  Bank  v. 
Fugate,  98  Va.  821,  28  S.  E.  884.  It  would 
serve  no  good  purpose  to  advert  to  the  rea- 
sons which  led  to  the  exercise  of  this  juris- 
diction; for,  whether  those  reasons  commend- 
ed themselves  to  our  judgment  or  not  it  would 
be  our  duty  to  enforce  the  law  as  established. 

The  change  in  the  statute,  declaring  that 
usurious  contracts  shall  be  deemed  to  be  for 
an  illegal  consideration,  instead  of  void,  as 
formerly,  furnishes  no  warrant  for  departing 
from  the  long-established  doctrine  that  a  court 
of  equity  will  go  behind  a  judgment  to  relieve 
against  usury.  Nor  do  the  recent  decisions  of 
Bank  v.  Scott  91  Va.  652,  22  S.  B.  487,  and 
Munford  v.  McVeigh's  Adm'r,  92  Va.  446,  28 
S.  B.  857,  construing  that  change  in  the  stat- 
ute, furnish  any  ground  for  that  contention. 

In  the  case  of  Munford  v.  McVeigh's  Adm*r, 
the  statute  law  of  this  commonwealth,  and  the 
decisions  of  this  court  upon  the  subject  of  usu- 
ry, were  elaborately  reviewed,  and  the  con- 
clusion reached  that  the  change  in  the  law 
which  declares  that  usurious  contracts  "shall 
be  deemed  to  be  for  an  illegal  consideration 
as  to  the  excess  beyond  the  principal  amount 
so  loaned  or  forborne*'  has  made  it  possible 
to  bring  the  relief  afforded  in  courts  of  law 
and  equity  into  harmony,  and  that  now, 
whether  the  suit  be  prosecuted  at  law  or  In 
equity,  if  usury  be  established,  the  lender  cah 
only  recover  the  principal  sum  loaned  or  for- 
borne. 


It  may  now  be  regarded  aa  settled  tiiat  in 
an  cases  Involving  the  charge  of  osnry,  wheth- 
er at  law  or  In  equity,  no  matter  in  what  man- 
ner tht  question  may  be  presented  to  tbe 
court  if  the  usury  be  established  the  measure 
of  rdief  will  be  that  the  lender  can  only  re- 
cover the  principal  sum  loaned  or  forborne, 
subject  of  course,  to  the  mle  laid  down  hi 
Munford  ▼.  McVeigh's  Adm'r  touching  the  ap- 
plication of  payments. 

There  is  no  error  In  the  decree  aj^^ealed 
firom,  and  it  is  afilrmed. 

GARDWELL,  J.,  absent 


(96  Ga.  600) 

FRANK  ef  aL  V.  PEOPLETS   NAT,  BANK 
et  al. 

(Supreme  Cionrt  of  Appeals  of  Virginia.    Jan. 
20,  1898.) 

Appbal— Review— DiBORBTioK  of  Coust. 

When  the  creditors  of  an  estate  applied  to 
a  court  of  equity  to  enforce  their  demands,  the 
action  of  the  court  In  sequestrating  the  income 
arising  therefrom,  instead  of  selling  the  es- 
tate, is  discretionary,  and  will  not  be  reviewed, 
except  for  error  appearing  upon  the  record. 

Appeal  from  corporation  court  of  Lynch- 
burg. 

BUI  by  George  Frank  and  others  against 
the  People*8  National  Bank  and  others  to 
subject  an  estate  to  the  payment  of  certain 
judgments.  Decree  sequestering  the  fund 
of  the  estate,  and  James  K  Loyd  and  certain 
of  his  creditors  appeal.    Affirmed. 

Harrison  ft  Long  and  J.  B.  Bdmnnda,  for 
appellants.  0.  M.  Blackf ord«  Wilson  &  Man- 
son,  R.  G.  H.  Kean,  V.  E.  Howard,  and  J.  M. 
Payne,  for  appellees. 

KEITH,  P.  William  H.  Loyd  died  leaving 
a  will  by  which  he  devised  to  his  wife  one- 
third  of  his  personal  property  absolutely, 
and  one-third  of  his  real  estate  during  her 
natural  life.  The  residue  of  his  estate,  real 
and  personal,  including  the  reversion  of  the 
realty  given  to  his  wife,  he  directs  his  execu- 
tor to  hold  and  Invest  and  reinvest  In  safe 
and  profitable  propelrty,  real  or  personal,  as 
he  may  deem  advantageous;  and  to  this  end 
he  was  authorized  to  sell  and  convey  the  real 
estate,  and  to  convert  the  personal  property 
into  money,  and  to  hold  the  same  upon  the 
trust  and  conditions  prescribed. 

By  the  ninth  clause  of  the  will  he  directs 
the  net  Income  from  the  fund  thus  created  to 
be  paid  over  semiannually  by  his  executor  to 
his  children  living  at  his  death,  "but  he  shall 
pay  to  my  son  James  E.  Loyd  only  one-half 
as  much  as  to  my  other  children;  it  being 
my  intention  to  give  him  and  his  descend- 
ants, should  he  be  dead,  only  one-half  as 
much  as  I  give  each  of  my  other  children 
and  their  descendants,  he  having  already 
received  large  sums  from  me." 

It  is  agreed  that  the  testator  left  seven 
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children.  The  share  of  James  B.  Loyd  Is 
therefore  one-thirteenth.  James  B.  Loyd, 
at  his  father's  death,  was  largely  Indebted, 
and  his  creditors  proceeded  to  Issue  execu- 
tions upon  the  Judgments  obtained  against 
him.  These  executions  were  quite  numer- 
ous, and  In  order  to  ascertain  their  several 
priorities,  and  to  subject  the  fund  upon 
which  they  constituted  a  Hen  to  their  satis- 
faction, a  bni  was  filed  In  the  corporation 
court  of  the  city  of  Lynchburg  by  George 
Frank  on  behalf  of  himself  and  other  Hen 
creditors.  AU  parties  In  Interest  were  made 
defendants,  and  such  proceedings  were  had 
that  a  decree  was  entered  appointing  a  re- 
ceiver, with  directions  to  collect  from  the 
trustee  under  the  wIU  the  sums  annually  ac- 
cruing to  James  B.  Loyd  under  the  wlU  of 
his  father,  and  to  distribute  the  same,  first, 
to  the  payment  of  the  costs  of  the  suit,  and 
then  among  the  creditors  of  James  B.  Loyd, 
In  accordance  with  the  priorities  ascertained 
by  the  report  of  the  commissioner  in  chan- 
cery. Prom  this  decree  James  B.  Loyd  and 
certain  of  his  creditors  applied  for  and  ob- 
tained an  appeal  from  one  of  the  Judges  of 
this  court 

The  error  assigned  Is  that  the  court  should 
have  decreed  a  sale,  and  not  the  sequestra- 
tion of  the  Interest  of  James  B.  Loyd. 

The  object  of  the  court  and  Its  duty  was 
to  administer  the  fund  under  its  control  to 
the  best  advantage  of  those  entitled  to  its 
benefit.  To  sequestrate  the  property,  and  to 
take  each  year  the  annually  accruing  sum 
due  to  James  B.  Loyd,  and  apply  It  to  the 
satisfaction  of  his  debts.  Is  exact  Justice. 
All  that  is  his  Inures  to  the  benefit  of  his 
creditors.  A  sale,  on  the  other  hand,  might 
or  might  not  realize  a  greater  sum.  It  In- 
troduces an  element  of  chance;  It  Invites  the 
buyer  and  seller  to  make  a  contract  of  haz- 
ard. This  a  court  of  equity  will  not  do,  un- 
less it  can  be  exacted  of  It  as  a  legal  right 

In  this  case  the  creditors  have  resorted  to 
a  court  of  equity  to  enforce  their  demands. 
In  a  court  of  equity  they  must  do  equity, 
and  submit  themselves  to  that  measure  of 
relief  which  that  court,  under  aU  the  cir- 
cumstances surrounding  the  transaction, 
deems  Just  and  fair.  There  Is  a  Judicial  dis- 
cretion in  the  courts  as  to  the  course  to  be 
pursued  In  the  administration  of  a  fund 
such  as  this,  and  that  discretion,  when  exer- 
cised, cannot  be  reviewed  or  reversed,  ex- 
cept for  error  appearing  upon  the  record. 
Nothing  appears  upon  this  record  beyond  the 
fact  that  the  court,  dealing  with  an  Interest 
affected  by  contingencies  likely  to  infiuence 
its  market  value,  has  seen  fit  to  sequestrate 
rather  than  to  sell  it,--a  course  which,  to 
adopt  the  language  of  the  appellees,  does 
precise  and  exact  Justice  to  alL 

We  are  of  opinion  that  no  error  has  been 
shown  in  the  decree  complained  of,  and  it  is 
aflirmed. 

GARDWBLL,  J.,  absent 


(96  Va.  494) 
GILMAN  et  aL  V.  RYAN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
MsoHAKio'8  LrsH— Statbmb??t  or  Account— 8uv- 

VIOISNOT. 

Accounts  of  mechanic's  lien  claimants  re- 
cited that  the  owner  was  debtor  for  **materlal8 
furnished  and  work  done  in  plastering,"  and  *'ln 
granolithic  work,  at  the  following  houses,  in  the 
city  of  R.,  Va..  vis.";  giving  the  namt)er8  of 
five  adjoining  lionses  on  the  south  side  of  a 
certain  avenue,  ana  fire  houses  on  the  north 
side  of  the  same  avenue,  and  the  total  amount 
charged.  Hdd  insufficient,  under  Ck>de,  §§  2476, 
2477,  and  amendments  thereto,  requiring  the  ac- 
count to  show  the  *'amount"  and  character  of 
the  work  and  materials  furnished,  and  **the 
prices  charged  therefor,"  and  section  2478,  de- 
claring that  a  substantial  compliance  is  sufll- 
cient,  where  there  were  contracts  made  for 
the  work  and  materials  for  each  block. 

Appeal  from  chancery  court  of  Richmond. 

Proceedings  by  Gilman  &  Son  and  others 
against  G.  G.  Ryan  and  others  to  enforce  me- 
chanics* liens.  From  a  decree  sustaining  de- 
murrers to  the  bill  and  amend^  bills,  and 
dismissing  the  proceedings,  the  lien  claimants 
appeaL     Affirmed. 

Jackson  Guy,  for  appellants.  Pollard  & 
Sands,  H.  Willson,  Leake  &  Garter,  8.  Gutch- 
ins,  F.  M.  Conner,  B.  O.  James,  and  John 
Dunlop,  for  appellees. 


BUCHANAN,  J.  The  bill  and  amended 
bills  in  this  case  were  filed  by  two  of  the  ap- 
pellants to  enforce  mechanics*  liens  which  they 
claimed  to  have  upon  certain  houses  and  lots 
ha  the  bill  and  proceedings  mentioned.  The 
other  appellants  filed  petitions  In  the  suit  as- 
serting similar  liens.  Demurrers  to  the  bills 
were  sustained  by  the  trial  court,  and  the  pn> 
ceedlngs  dismissed.  From  that  decree  this 
appeal  was  taken. 

The  dalm  or  demand  of  only  three  of  the 
appellants,  viz.  Gilman  &  Son,  J.  C.  Thomp- 
son, and  A.  Q.  Billings,  agent,  amounts  to  as 
much  as  $500.  As  to  each  of  the  others,  the 
motion  of  the  appellees  to  dismiss  the  appeal 
as  Improvldently  awarded,  because  the  amount 
involved  Is  less  than  $500,  must  be  sustained. 
There  is  nothing  in  the  case  to  bring  either 
of  them  within  any  of  the  exceptions  to  the 
general  rule  that  this  court  has  appellate  Juris- 
diction only  in  cases  where  the  amount  In  con- 
troversy is  $500  or  over. 

A  number  of  Interesting  questions  were  dis- 
cussed in  the  written  and  oral  argument  of 
counsel  upon  the  hearing,  but,  In  the  view  we 
take  of  this  case,  it  Is  only  necessary  to  con- 
sider one  of  them,  and  that  is  whether  the 
accounts  filed  in  the  clerk's  office  of  the  chan- 
cery court  of  the  city  of  Richmond  are  such  as 
are  required  to  be  filed  in  order  to  create  a  me- 
chanic's lien.  The  accounts  of  the  appellants 
who  claim  more  than  $500  are  as  follows: 

"An  account  showing  the  work  done  and 
materials  furnished  by  James  W.  Gilman  and 
John  B.  Gilman,  partners  tradhig  under  the 
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firm  name  of  GQman  A  Son,  the  price  char- 
ged therefor,  and  the  balance  due: 

"G.  Q.  Ryan,  to  Oilman  ft  Son,  Dr. 

"1894  and  1805. 
*To  material  furniiihed  and  work 

done  in   plastering  the  following 

houses  in  the  city  of  Richmond, 

Virginia,     vi*.:     Five     two-story 

houses  on  the  south  side  of  Floyd 

Aye.,  Nos.  1421,  1423.  1425,  1427. 

and    1429,    and    five    three-story 

houses  on  the  north  side  of  said 

Ave.,  Nos.  1202, 1204.  1206,  1208. 

and  1210 12,576  20 

•H3r.  by  694  00 

"Balance  dufe 11.882  20^' 

"An  account  showing  the  work  done  and  ma- 
terial furnished  by  J.  C.  Tl]\,omp6on,  contrac- 
tor or  subcontractor,  the  price  charged  there- 
for, and  the  amounts  due: 

"Mr.  G.  G.  Ryan,  to  J.  O.  Thompson,  Dr. 
"I994  ft  1895. 
"To  materials  furnished  and  work 
done  in  granolithic  work  at  the  fol- 
lowing houses  in  the  dty  of  Rich- 
mond, Virginia,  to  wit:  Five  two- 
story  houses  on  the  south  side  of 
Floyd  avenue,  or  street  Nos.  1421. 
14^,  1425,  1427,  and  1429,  and 
five  three-Btory  houses  od  the  north 
side  of  said  avenue,  or  street  Nos. 
1202,  1204.  1206.  1208,  and  1210..  $666  00" 

"W.  H.  Lumber  ft  Son,  to  A.  Q.  Billings. 
Agent,  Dr. 
'*To  furnishing  and  hauling  sand  and 
hauling  brick  for  the  construction 
and  building  of  houses  Nos.  1202, 
1204,  1206,  1208.  and  1210,  Floyd 
Ave.,  for  G.  G.  Ryan |650  00" 

Section  2476  of  the  Oode  and  amendments 
thereto  provide,  among  other  things,  that  a 
general  contractor,  in  order  to  obtain  a  lien 
for  work  done  and  materials  furnished  under 
the  preceding  section  of  the  Code,  shall  file 
within  the  time  prescribed,  and  In  the  derk's 
office  designated,  "an  account  showing  the 
amount  and  character  of  the  work  done  or 
materials  furnished,  the  prices  charged  there- 
for, the  payments  made,  If  any,  and  the  bal- 
ance due."  Section  2477  requires  the  same 
kind  of  an  account  to  be  filed  by  a  subcon- 
tractor in  order  that  he  may  acquire  a  lien 
for  the  work  done  or  materials  furnished  by 
him. 

The  filing  of  the  account  is  the  initial  and 
one  of  the  most  important  steps  In  the  estal^- 
llshment  of  a  mechanic's  Hen.  A  substantial 
compliance  with  this  provision  of  the  statute 
has  always  been  regarded  as  essential  to  the 
creation  of  the  lien,  and  &a  necessary  for  the 
protection  of  owners,  purchasers,  and  other 
lien  creditors.  Taylor  ▼.  Netherwood,  91  Va. 
S8,  20  S.  E.  888;  Boisot,  Mech.  liiens,  U  37, 
440;  PhU.  Mech.  Llena  (3d  Ed.)  S  342. 

By  section  2478  a  substantial  compliance 
is  declared  to  be  sufficient,  but  nothing  less 
than  a  substantial  compliance  will  answer. 
It  provides  that  "no  Inaccuracy  in  the  ac- 
count filed  *  ^  ^  shall  Invalidate  the  lien 
if  ♦  ♦  •  the  account  conform  substan- 
tially to  the  requirements''  of  the  statute, 
"and  ts  not  wLllfully  false." 


No  one  of  the  three  accounts  filed  con  forms 
to  the  provisions  of  the  statute.  In  each  of 
them  there  is  an  omission  or  failure  to  atate 
the  amount  of  work  done  and  materials  fur- 
nished and  the  prices  charged  therefor.  This 
defect  is  not  an  inaccuracy  In  the  account 
which  the  statute  declares  shall  not  Invali- 
date the  lien,  but  an  entire  failure  to  state 
In  the  account  what  the  statute,  for  wise 
reasons,  it  must  be  presumed,  requires  shall 
be  stated. 

It  is  Insisted  that,  under  the  decision  of 
the  court  In  the  case  of  Taylor  ▼.  Nether- 
wood. supra,  these  accounts  are  sufficient.  It 
was  held  in  that  case,  in  accordance  wHli  the 
current  of  authority,  that  where  the  contrac- 
tor undertook  to  furnish  the  materials  and 
do  the  work  as  an  entirety  for  a  specific 
amount,  and  this  Is  so  set  out  In  the  account 
filed,  it  Is  sufficient  But  in  none  of  these 
accounts  does  it  appear  that  the  materials 
furnished  and  the  work  done  were  contracted 
for  as  an  entirety,  for  a  specific  amount. 

The  contract  of  Gilman  &  Son,  as  stated  in 
the  pleadings,  was  to  furnish  the  materials, 
and  put  two  coats  of  plastering  on  the  houses 
described,  at  the  rate  of  22  cents  per  yard. 

The  contract  of  Thompson  was  to  famish 
the  materials  and  do  the  granolithic  work  up- 
on the  two  blocks  of  houses.  An  estimate 
for  the  cost  of  the  materials  and  work  upon 
each  of  the  blocks  was  made,  and  the 
amounts  to  be  paid  for  the  same  were  agreed 
upon,  as  is  alleged  In  the  first  amended  bill. 

If  the  contract  under  which  the  materials 
are  furnished  and  the  work  done  npon  two 
buildings,  erected  upon  disconnected  lots, 
makes  no  estimate  of  the  price  of  the  mate- 
rials furnished  and  the  work  done  upon  each, 
but  provides*  generally,  for  furnishing  mate- 
rial and  doing  work  upon  both.  It  may  be, 
as  was  held  In  Sergeant  v.  Denby,  87  Va.  206, 
12  S.  B.  402,  that  the  whole  sum  is  a  lien  upon 
both  buildings;  but  this  cannot  be  so,  where 
an  estimate  is  made  or  the  price  fixed  for 
the  materials  furnished  and  work  done  npon 
each,  without  disregarding  both  the  letter 
and  the  spirit  of  the  mechanic's  lien  law. 
Code,  I  2475.  That  section  provides  for  a 
lien  upon  the  building  or  structure,  and  so 
much  land  therewith  as  may  be  necessary  for 
the  convenient  use  and  enjoyment  of  the 
premises,  for  the  work  done  and  materials 
furnished  for  the  construction,  repair,  or  im- 
provement, of  any  such  building  or  structure. 
The  reason  for  this  is  apparent  The  object 
of  the  law  is  to  give  to  those  who,  by  their 
labor  and  materials,  hare  enhanced  the  val- 
ue of  the  building  or  structure  the  security 
of  a  lien  thereon  to  the  extent  that  they  have 
added  to  its  value,  but  not  to  give  a  hen 
therefor  upon  property  not  benefited  thereby. 
If  one  account  can  be  filed  where  the  mate- 
rials have  been  furnished  and  the  work  done 
upon  two  buildings  erected  upon  disconnect- 
ed lots,  imder  a  contract  which  estimates  or 
fixes  the  price  for  the  materials  to  be  furnish- 
ed and  the  work  to  be  done  upon  each,  the 
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accoant  must  show  the  estimate  made  or  the 
prices  fixed  on  each,  In  order  that  all  parties 
In  Interest  may  be  able  to  see  from  the  ac- 
count the  amount  that  Is  chargeable  on  each 
building. 

The  petition  of  Billings,  a^ent,  who  was  a 
subcontractor,  does  not  show  that  there  was 
anything  in  his  contract  which  relieved  him 
from  the  necessity  of  filing  an  account  which 
showed  the  amount  of  sand  furnished  and 
hauled  by  him,  and  the  prices  charged  there- 
for, and  the  amount  or  number  of  brick  haul- 
ed by  him,  and  the  iMices  charged  therefor, 
or  which  tends  in  any  way  to  show  that  his 
contract  brought  him  within  the  ruling  of 
Taylor  ▼.  Netherwood. 

The  accounts  filed  not  being  such  as  the 
law  requires,  the  appellants  did  not  acquire 
Hens  upon  the  houses  and  lots  for  the  price 
of  the  materials  furnished  and  the  work  done 
by  them.  TTie  demurrers  were  therefore 
properly  sustained,  and  the  proceedings  dis- 
missed. 

The  decree  of  the  chancery  court  must  be 
affirmed. 

CABDWELL,  J.,  absent 


f95  Va.  627) 

8ELDEN  et  al.  t.  CAMP  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
20,  1898.) 

LlJLSB—RlOHT  OF  RKNSWjLL. 

In  case  of  a  lease  for  99  years  (lease  au- 
thorizing the  lessor,  in  case  of  arrears  in  rent 
contfnninir  for  6  months,  to  take  possession  and 
retain  it  till  rent  is  paid,  and  proyiding  for  re- 
newal at  end  of  the  term,  if  conditions  be  fully 
complied  with,  on  the  same  terms  and  condi- 
tions as  Che  first,  except  that  one  year's  rent 
extraordinary,  and  the  charges  of  drawing  and 
recording  the  conveyance,  shall  be  paid  by  the 
lessee  at  the  time  of  renewal),  the  right  to  a 
renewal  of  the  lease  (worth  several  times  the 
amount  of  rent  reserved)  is  not  lost,  all  rents 
having  been  paid  without  any  demand,  though 
not  on  the  exact  date  when  due,  and  though, 
for  several  years  after  termination  of  the  hrst 
lease,  rent  was  paid  and  accepted  as  formerly, 
without  any  offer  or  demand  for  renewal;  the 
lessee  having  immediately,  on  notice  to  quit 
from  the  lessor,  made  a  tender  of  everything 
required. 

Appeal  from  law  and  equity  court  of  dty  of 
Richmond. 

Action  by  Camp  and  others  against  Selden 
and  others.  Decree  for  complainants.  De- 
fendants appeal.    Affirmed. 


Loyall  &  Taylor,  for  appellants. 
Hams,  for  appellees. 


W.  L.  Wll- 


HARRISON,  J.  This  suit  la  for  specific 
performance  of  covenants  to  renew  certain 
leases.  In  1793  William  Eyre  made  four 
leases  of  land  In  the  borough  of  Norfolk,  each 
for  99  years,  renewable  forever.  The  first 
three  expired  June  1,  1891,  and  the  fourth  on 
June  1,  1892.  The  appellants  have  succeeded 
to  all  the  rights  of  the  lessors,  and  the  appel- 


lees to  all  the  rights  of  the  lessees,  under  the 
leases. 

The  leases  provide  that  the  lessee  shall  have 
and  hold  the  land  granted  for  and  during  the 
term  of  99  years,  renewable  forever,  yielding 
and  paying  annually  therefor  on  the  1st  day 
of  June  in  e^ery  year  during  the  term  the  full 

and  clear  rent  of pounds,  without  any 

deduction  for  taxes  or  other  Impositions;  and 
if  It  shall  happen  that  the  year^  rent,  or  any 
part  thereof,  accruing  during  the  term,  shall 
roDudn  unpaid  for  6  months  after  It  becomes 
due,  then  It  shall  be  lawful  for  the  lessor  to 
re-enter  the  premises,  or  any  part  thereof,  and 
hold  and  enjoy  the  same  as  In  his  former  es- 
tate, until  all  arrearages  of  rent  are  paid.  It 
Is  further  provided  that  the  lessee  shall  at  sH 
times  thereafter  have,  hold,  and  enjoy  the 
premises,  with  the  appurtenances,  during  the 
term,  subject  to  the  rent  and  right  of  re-entry 
aforesaid,  and  that  at  the  expiration  of  the 
term  the  lessor  or  his  r^iresentatlTefl,  In  case 
the  conditions  be  fully  complied  with,  so  as  to 
entitle  a  renewal  of  the  lease,  shall  and  will 
execute  a  new  lease,  for  the  same  term  and 
on  the  same  conditions  as  the  first,  except  that 
one  year's  rent  extraordinary,  and  the  charges 
of  drawing  and  recording  the  conveyance, 
shall  be  paid  by  the  lessee  at  the  time  of  re- 
newal, and  that  a  continuance  of  the  lease 
shall  be  preserved  forever,  at  the  expiration 
of  the  several  terms,  'in  manner**  and  subject 
to  the  conditions  aforesaid.  These  provisions 
are  common  to  the  four  leases.  Three  of 
them  have  the  additional  covenant  on  the  part 
of  the  lessee  that  he  will  continue  tenant  un- 
der leases  renewed  as  aforesaiil  forever,  at 
the  rent  and  under  the  conditions  aforesaid. 

It  appears  that  the  aggregate  annual  rental 
reserved  in  the  four  leases  was  $290.94;  that 
the  present  rental  value  of  the  property,  with 
the  buildings  erected  thereon  by  the  lessees.  Is 
over  $2,000  per  annum;  that  there  has  been 
no  change  in  the  value  of  the  property  since 
1890,  which  was  prior  to  the  expiration  of  the 
first  99-year  period  of  all  the  leases;  that  the 
annual  rent  and  the  taxes,  without  any  de- 
mand being  made  therefor,  have  always  been 
paid  by  the  lessees,  though  not  always  on  the 
exact  date  when  due;  and  that  for  several 
years  after  the  expiration  of  the  first  99-year 
period  the  rent  was  paid  and  accepted  as  for- 
merly, the  lessors  not  offering  to  execute  a  re- 
newal of  the  same,  nor  the  lessees  making  any 
demand  therefor. 

It  further  appears  that  the  mother  of  the 
appellees  had  a  life  estate  In  the  leases,  that 
did  not  expire  until  October,  1893,  when  ap- 
pellees, as  remainder-men,  came  for  the  first 
time  Into  the  management  and  control  of  the 
property;  that  appellees  were  Ignorant  of  the 
expiration  of  the  first  99-year  period,  and  did 
not  discover  the  fact  until  after  their  mother's 
death,  when  they  at  once  employed  counsel  to 
prepare  the  necessary  renewal  deeds  and  have 
them  executed,  but  before  this  was  done  they 
were  served  (on  the  15th  of  February,  18M) 
with  notice  to  quit 
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It  further  appears  that  appellees,  as  well  as 
their  mothei  during  her  lifetime,  were  always 
able  to  comply  with  the  terms  of  renewal,  and ' 
that,  after  the  notice  to  quit  was  served,  they 
tendered  the  rent  extraordinary,  with  interest 
from  the  time  it  was  due,  and  cost  of  new 
leases,  and  demanded  a  renewal  of  the  same, 
which  was  refused. 

The  question  presented  is  whether,  under 
the  circumstances  of  this  case,  these  lai^ge  and 
valuable  leasehold  estates  have  ceased  to  exist, 
and  become  the  property  of  the  lessors,  or  can 
a  court  of  equity  enforce  specific  -performance 
of  the  covenants  to  renew,  upon  the  equitable 
condition  that  the  stipulated  rent  extraordi- 
nary, anid  cost  of  renewal,  be  now  paid  by  the 
lessees? 

The  exercise  of  the  equitable  Jurisdiction  in 
suits  for  specific  performance  is  always  sub- 
ject to  the  discretion  of  the  court,— not  an  ar- 
bitrary discretion,  but  one  to  be  exercised  with 
due  care  and  attention,  in  looking  to  the  con- 
duct of  the  parties,  and  to  the  facts  and  cir- 
cumstances of  each  particular  case. 

No  one  can  read  these  contracts,  and  escape 
the  conclusion  that  the  purpose  and  under- 
standing of  the  parties  was  that  they  were 
creating  a  perpetual  lease,  that  would  yield  the 
lessor  an  annual  ground  rent  forever,  the  pay- 
ment of  which  was  secured  by  the  right  of 
re-entry  in  case  of  def&ult,  while  the  lessee  ac- 
quired a  perpetual  interest  in  the  leased  prem- 
ises, which  would  Justify  his  making  perma- 
nent Improvements  thereon,  and  enable  him 
to  avail  himself  of  the  value  of  the  property, 
edhanced  from  this  and  other  causes. 

Nor  can  any  one  doubt  that  the  present  les- 
sors knew  and  understood  perfecUy  that  the 
present  lessees  had  no  intention  of  surrender- 
ing these  valuable  rights,  wortb  thousands  of 
dollars,  for  no  other  consideration  than  escap- 
ing the  payment  of  the  one  year's  rent  ex- 
traordinary, and  the  annual  ground  rent  of 
$230.04. 

Appellants  contend  that  these  are  optional 
or  unilateral  contracts;  that  the  prompt  pay- 
ment of  the  taxes,  the  annual  rent,  and  the  one 
year's  rent  extraordinary,  when  due,  were  con- 
ditions precedent  to  be  performed  by  appel- 
lees to  entitie  them  to  a  renewal  of  the  leases; 
and  that,  the  time  having  passed  for  their  per- 
formance, the  covenants  to  renew  cannot  be 
enforced. 

The  only  default  that  can  be  imputed  to  the 
parties  asking  relief  in  this  case  is  the  nonpay- 
ment of  money  when  due.  All  the  annual 
rent  and  all  the  taxes  have  been  paid,  and  the 
rent  extraordinaiy  was  tendered  and  refused. 
The  only  failure  of  the  lessees  has  been  in 
point  of  time.  They  were  behind  in  the  rent  a 
few  weeks  on  some  occasions,  and  several 
months  on  others,  when  they  would  pay  inter- 
est; and  yet  it  was  all  paid  without  any  de- 
mand therefor,  and  without  a  word  of  protest 
at  receiving  it,  from  the  lessors. 

Mere  default  in  the  payment  of  money  at  a 
stipulated  time  admits,  generally,  of  compen- 
sation; and  hence  time  of  payment  is  seldom 


treated  as  essential,  in  contracts  in  respect  to 
real  estate.  That  time  was  not  of  the  essence 
of  these  contracts  seems  plain.  It  la  not  usu- 
ally so  considered  in  equity,  and  there  is  noth- 
ing in  the  leases  to  show  that  the  parties  sq  re^ 
garded  It  On  the  contrary,  it  appears  that 
the  rent  might  remain  in  arrears  six  months 
before  the  lessors  could  exercise  their  right  of 
re-entry,  and  could  then  retain  possession  onlj 
until  the  rent  was  paid.  The  course  of  dealing 
of  the  parties  shows  that  they  did  not  regard 
time  as  of  the  essence  of  the  contracts,  for 
strict  payment  on  the  day  when  due  was  not 
customary  or  required. 

There  is  no  lack  of  power  in  a  court  of  eq- 
uity to  grant  relief  against  the  failure  to  per- 
form punctually  conditions  precedent,  when 
time  is  not  of  the  essence  of  the  contract,  and 
compensation  can  be  made.  Story,  Eq.  Jur.  S 
1315;   1  liomax.  Dig.  p.  357. 

In  determining  the  right  of  tiie  lessee  to  re- 
new in  this  class  of  cases,  the  question  to  be 
considered  is,  has  the  party  asking  for  relief 
been  guilty  of  gross  negligence,  or  is  the  de- 
fault relied  on  the  result  of  mere  negligence? 
Judge  Story  states  the  doctrine  thus:  "When 
the  terms  of  an  agreement  have  not  been 
strictiy  complied  with,  or  are  Incapable  of  be- 
ing strictiy  complied  with,  still,  if  there  has 
not  been  gross  negligence  in  the  party,  and  it 
is  conscientious  that  the  agreement  should  be 
performed,  and  If  compensation  can  be  made 
for  any  injury  occasioned  by  the  noncompli- 
ance with  the  strict  terms,  in  all  such  cases 
courts  of  equity  will  Interfere,  and  decree  a 
specific  performance;  for  the  doctrine  of  courts 
of  equity  is  not  forfeiture,  but  compensation, 
and  nothing  but  such  a  decree  will  in  such 
cases  do  entire  Justice  between  the  parties." 
Story,  Eq.  Jur.  |  776. 

In  Lennon  v.  Napper,  2  Schoalea  &  L.  68i. 
Lord  Redesdale,  in  an  able  and  instructive 
opinion,  expressly  decides  that  in  cases  like 
the  one  at  bar  time  is  not  essential,  and  points 
out  the  distinction  between  the  case  of  mere 
neglect,  which  will  not  exclude  the  party  from 
the  right  of  renewal,  from  the  case  of  winfol 
neglect  or  refusal  to  renew,  after  which  a  court 
of  equity  will  not  interfere;  holding  that  in 
cases  where  the  lessee  has  suffered  a  lapse  of 
time  from  mere  negligence,  the  court  will  grant 
relief.  See,  also,  Chesterman  v.  Mann,  9  Hare. 
206;  Banks  v.  Haskle,  45  Md.  207;  Worth- 
ington  V.  Lee,  61  Md.  530. 

Gross  neglect  on  the  part  of  the  lessee  would, 
in  this  as.Jn  other  cases,  be  an  insuperable  bar 
to  relief  in  equity.  Enough  has  been  already 
said,  however,  to  show  that  the  appellees  have 
not  been  guilty  of  such  laches  as  would,  in  a 
court  of  conscience,  exclude  them  from  the 
right  to  have  the  leases  in  question  renewed  in 
accordance  with  the  provision  to  that  end  con- 
tained therein. 

The  decree  appealed  from  must  therefore  be 
affirmed. 

BUCHANAN,  J.,  concurs  in  the  result 
CARD  WELL,  J^  absent 
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(96  Va.  622) 
NEW  TOBK  UFB  INS.  CX).  t.  TAUA- 
FERRO. 

(Supreme  Oonrt  of  Appeals  of  Virginia.   Jan. 
20,  1896.) 

Fbinojpal   Aim   AoBNT— RATmouLTxoK— SuFna- 

BNOT  OF   EyIDBNOB— INSTROOTIONS^ 
APPB  AL— RBV  I B  W. 

1.  Where  a  party  objects  to  incompetent  eyi- 
dence,  which  ui  neyertheless  admitted,  and  aft- 
erwards he  introduces  the  same  eyidence,  the 
error  is  either  waiyed,  or,  if  not  waiyed,  ren- 
dered harmless. 

2.  On  an  issue  whether  an  insurance  com- 
pany had  ratified  its  agent's  agreement  to  make 
a  cash  rebate  on  a  premium,  uie  court  properly 
refused  to  charge  mat  the  deposit  and  use  by 
the  company  of  the  agent's  check  for  its  share 
of  the  premium,  less  the  rebate,  was  not  a 
waiyer  of  its  right  to  the  balance  of  the  pre- 
mium, if  at  the  thne  the  company  was  steadily 
claiming  such  balance,  where  there  was  other 
eyidence  than  that  recited  in  the  instruction 
tending  to  show  a  ratification. 

8.  An  insurance  agent  without  authority  gaye 
a  rebate  on  a  policy.  After  the  policy  was  de- 
liyered,  but  before  the  company  had  been  paid 
any  of  the  premium,  it  had  full  knowledge  of 
edl  the  facts,  and  knew  that  the  agent  thought, 
though  erroneously,  that  it  had  authorised  the 
rebate.  When  it  called  on  the  agent  to  account 
for  the  rebate,  he  declined  to  do  so,  and  request- 
ed the  company,  if  the  contract  of  insurance 
was  not  satisfactory,  to  return  the  check  then 
held  by  it  for  its  share  of  the  premium,  less  the 
amount  of  the  rebate  (and  marked  net  amount 
in  full  of  the  cash  premium),  and  stated  that 
he  would  cancel  the  policy.  The  company  de- 
clined to  do  this,  and  afterwards  collected  the 
check  and  used  the  proceeds.  Hdd,  that  a  find- 
ing that  the  company  had  ratified  the  rebate 
was  warranted,  though  it  continued  its  demand 
on  the  agent  to  make  good  the  amount  thereof. 

Error  to  chancery  court  of  Norfolk. 

Action  by  W.  H.  Taliaferro  againat  the 
New  Tork  Ufe  Insurance  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Walke  &  Old,  for  plaintiff  in  error.  W. 
L.  WlUlamB*  for  defendant  in  error. 

BUOHANAN,  J.  W.  H.  Tftllafetro  brought 
an  action  ef  assumpsit  against  the  New  York 
Life  Insurance  Company  to  recoyer  com- 
pensation for  seryices  rendered  as  agent  of 
that  company.  A  Judgment  was  rendered 
in  his  fayor,  and  to  that  judgment  this 
writ  of  error  was  awarded. 

Upon  the  trial  of  the  cause  the  plaintiff  in- 
trodnced  in  eyidence  a  written  agreement 
between  the  parties,  by  which  the  plaintiff 
was  created  the  agent  of  the  defendant  com- 
pany, and  the  terms  and  conditions  of  the 
agency  were  fixed.  To  the  introduction  of 
that  paper  the  defendant  objected,  upon  the 
ground  that  It  waa  under  seal,  and  would 
not,  therefore,  sustain  an  action  of  assump- 
sit; but  the  objection  waa  oyerruled,  and 
this  action  of  the  court  ia  aaslgned  aa  error. 
At  a  later  stage  of  the  trial  the  defendant 
company  read  to  the  jury  the  deposition  of 
Ita  president,  to  which  waa  attached  a  dupli- 
cate of  the  written  agreement  introduced  by 
the  plaintiff.    This,  the  plaintiff  insiats,  waa 


a  waiyer  of  the  defendant's  objection  to  the 
introduction  of  the  paper. 

If  this  be  so,  Jt  ia  immaterial  whether  the 
writing  was  under  seal  or  not 

If  a  party  objects  to  the  Introduction  of 
eyidence,  and  afterwards  introduces  the 
same  eyidence  himself,  it  ia  no  ground  for 
reyersing  the  judgment,  although  the  eyi- 
dence objected,  to  waa  Incompetent  Some 
courts  so  hold  because  the  error  is  harmless, 
and  others  because  the  subsequent  introduc- 
tion of  the  same  eyidence  ia  a  waiyer  of  the 
objection.  Whether  it  be  placed  upon  one 
ground  or  the  other,  the  result  la  the  same. 

In  the  case  of  Iron  Co.  y.  Fields  (recently 
decided  by  this  court)  26  S.  E.  426,  where 
thla  question  arose,  it  was  said:  ''But,  eyen 
though  the  court  erred  in  admitting  the  rec- 
ord when  offered  by  the  plaintiffs,  that  error 
waa  cured  by  the  defendant  when  they 
themselyes,  at  a  subsequent  stage  of  the 
cause,  offered  the  same  record  in  eyidence. 
If  the  action  of  the  court  in  permitting  this 
record  to  be  read  at  the  instance  of  the 
plaintiffs  were  now  held  to  be  erroneous,  it 
would  not  affect  the  record,  as  it  was  pre- 
sented in  the  trial  before  the  jury,  for  it 
would  still  be  in  eyidence  upon  the  motion 
of  the  def  endanta.  *  •  •  Rich  y.  Rich,  16 
Wend.,  at  page  666;  Bdington  y.  Insurance 
Co.,  67  N.  Y.,  at  page  192.*'  See,  also.  State 
y.  Pumey,  41  Kan.  115,  21  Pac  213;  2  Am. 
St  Bng.  Bnc.  PL  &  Prac.  669. 

The  next  error  assigned  is  to  the  court's  re- 
fusal to  giye  Instruction  Na  8,  asked  for  by 
the  defendant 

One  of  the  questions  to  be  determined  by 
the  jury  waa  whether  the  defendant  com- 
pany had  ratified  the  action  of  the  plaintiff 
In  agreeing  to  make  a  rebate  on  the  caah 
premium  paid  by  one  Burruss  on  a  policy  of 
Insurance  which  he  had  been  induced  to 
take  out  in  the  defendant  company  by  the 
plaintiff,  or  his  associate  or  subagent  one 
Haddaway. 

The  ingtruction  which  the  court  retoaed  to 
give  informed  the  jury,  among  other  things, 
that  "the  deposit  and  use  by  the  company  of 
the  check  of  W.  H.  Taliaferro  for  $1,478.25, 
the  proceeds  of  said  Burruss  note,  did  not  con- 
stitute any  waiyer  by  the  company  of  its  right 
to  the  balance  of  the  said  premium  due  it  ^ 
at  the  time  of  such  deposit  and  use,  the  oom- 
pany  was  steadily  claiming  from  said  Talia- 
ferro, or  said  Taliaferro  and  Haddaway,  the 
balance  of  said  premium  due  it 

Whether  the  defendant  company  had  ratifled 
the  action  of  the  pUintiff  or  of  the  plaintiff  and 
Haddaway  In  agreeing  to  make  such  rebate, 
or  had  waiyed  its  right  to  claim  from  the  plain- 
tiff the  amount  of  the  rebate,  was  not  to  be 
ascertained  merely  from  the  iaet  that  the  de- 
fendant company  liad  receiyed  a  check  for  its 
share  of  the  first  premium,  less  the  rebate, 
and  used  the  proceeds  thereof  with  knowledge 
that  it  was  In  full  of  the  caah  premium,  but 
was  to  be  determined  from  aU  the  acts  of  the 
defendant  oompany  in  eyidence  which  tended 
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to  show  fuch  ratlficatiOD  or  waiver.  There  be- 
ing other  eyidenoe  tending  to  show  this,  the 
court  did  not  err  In  refusing, to  give  the  in- 
struction. Railroad  Go.  v.  Thomas,  02  Ya.  606^ 
24  S.  SL  264;  KimbaU  v.  Borden  (Ya.)  28  8.  B. 
207. 

The  third  and  last  assignment  of  error  is  to 
the  action  of  the  court  in  refusing  to  set  aside 
the  verdict  because  contraiy  to  the  law  and  the 
evidence. 

It  is  not  denied  that  the  verdict  of  the  jury 
was  correct,  if  the  plaintiff  had  secured  as 
much  as  $200,000  of  new  insurance,  and  the 
defendant  company  liad  ratified  the  contract 
of  insurance  made  with  Burruss  for  $100,000, 
in  which  a  rebate  on  the  cash  premium  was  al- 
lowed without  authority;  but  it  is  insisted  that 
the  evidence  did  not  establish  either  of  these 
Cacts. 

The  evidence  shows  that  the  plaintifiT  had  se- 
cured more  than  $200,000  of  new  insurance,  if 
the  Burruss  policy  for  $100,000  was  secured 
by  him.  There  is  some  conflict  in  the  evidence 
whether  the  last-named  policy  was  secured  by 
Haddaway  as  the  agent  of  the  plaintiff,  or 
whether  it  was  secured  by  him  on  their  Joint 
accotmt.  There  was,  however,  evidence  suffi- 
cient to  justify  the  jury  in  reaching  the  con- 
clusion that  the  Burruss  policy  was  secured  by 
the  plaintiff  on  his  own  account,  through  Had- 
daway as  his  agent. 

The  evidence  shows  that  after  the  Burruss 
policy  was  delivered,  but  before  the  defend- 
ant company  had  been  paid  any  part  of  the 
cash  premium,  It  had  full  knowledge  of  all  the 
facts  connected  with  the  transaction;  that  it 
knew  that  the  plaintiff  thought,  though  enonb- 
ously,  that  the  defendant  company  had,  through 
Haddaway,  authorized  the  rebate;  that,  when 
it  called  upon  the  plaintiff  to  account  for  the 
rebate,  he  declined  to  do  so,  and  requested  the 
defendant,  if  the  contract  of  insurance  made 
with  Burruss  was  not  satisfactory,  to  return 
the  check  then  held  by  it  for  its  share  of  the 
cash  premium,  less  the  amount  of  the  rebate 
fand  marked,  "Net  amount  in  full  of  the  cash 
premium"),  and  that  he  would  take  up  the 
policy  and  cancel  the  contract;  that  the  de- 
fendant company  declined  to  do  this,  and  aft- 
erwards collected  the  check,  and  appropriated 
the  proceeds  to  its  own  use,  and  thus  refused 
to  give  its  agent  an  opportunity  to  have  the 
contract  rescinded,  which,  so  far  as  it  allowed 
a  rel)ate,  was  made  without  authority  upon  the 
part  of  its  agent,  and  in  violation  of  the  law 
of  the  state  of  New  York,  where  the  defend- 
ant company  was  incorporated.  If  it  had  given 
the  plaintiff  an  opportunity  to  have  the  con- 
tract rescinded,  and  he  had  been  uuable  to  do 
so,  then  there  would  have  been  much  force  in 
the  contention  that  the  plaintiff  should  make 
good  the  rebate;  but  having  refused  to  do  this, 
and  insisted  upon  retaining  the  benefit  of  the 
contract,  it  must  take  it  as  made,  with  its  bur- 
dens as  well  as  its  benefits.  Bader's  Adm'r  v. 
Maddox,  150  U.  S.  131,  14  Sup.  Ct.  46. 

TTnder  all  the  circumstances  of  this  case,  not- 
wlthstanding  the  fact  that  the  defendant  com- 


pany continued  its  demand  upon  the  plainUff 
to  make  good  the  amount  of  the  rebate,  tne 
Jury  were  warranted  in  finding  that  it  had  rati- 
fied the  contract  of  insurance  as  made  with 
Burruss. 

We  are  of  opinion  that  there  is  no  error  In 
the  judgment  complained  of,  and  it  must  be 
affirmed. 

GARDWBLI4  J.,  absent 


(d5  Va.  473) 
DBZBNDORF  v.  HUMPHREYS  et  aL 
LOWNSBERBY  et  al.  v.  SAME. 
(Supreme  Court  of  Appeals  of  Yirginia.    Jaa. 

20,  1898.) 
Will— DsvisB    to   Marribd   Womav— Sbparats 

ESTATB—POWBR  TO  CHAROB. 

1.  A  will  devising  to  a  married  woman  prop- 
erty, *'to  have  for  her  sole  and  oeparate  use 
during  life,"  creates  in  her  an  equitable  sepa- 
rate estate. 

2.  llie  interposition  of  an  actual  trustee  is 
unnecessary  to  create  a  separate  estate  in  a 
married  woman. 

3.  A  married  woman  may  charge  her  separate 
estate  by  her  general  engagements,  unless  the 
instrument  which  creates  it  restrains  her. 

4.  A  restraint  upon  the  power  of  a  married 
woman  to  charge  her  separate  estate  may  be 
implied  from  the  whole  instrument. 

5.  A  married  woman  who  cannot  convey  or 
incumber  her  separate  estate  cannot,  by  a  gen- 
eral engagement,  fasten  upon  it  an  inchoate 
charge,  which  may,  by  her  voluntary  act,  or 
through  the  inistrumentality  of  the  courts,  be 
elevated  into  a  lien. 

6.  The  power  of  the  courts  to  enforce  the  en- 
gagements of  a  married  woman  against  her  eq- 
uitable separate  estate  is  no  greater  than  that 
conferred  upon  the  woman  by  the  instrument 
creating  it 

7.  A  clause  in  a  will  prohibiting  a  married 
woman  from  "conveying  or  incumbering*'  an 
equitable  separate  estate  taken  thereby  oper- 
ates as  a  restraint  upon  her  power  to  charge  it 
by  her  general  engagements. 

Appeal  from  law  and  equity  court,  city  of 
Norfolk. 

Bills  by  D.  Humphreys  and  others  against 
Maiy  L.  Dezendorf  and  others  and  J.D.Lowns- 
berry  and  others  to  subject  the  separate  life 
estate  of  Maiy  L.  Dezendorf  to  their  Judg- 
ment. From  a  decree  for  plaintiffs,  defend- 
ants appeal.     Reversed. 

Tunstall  &  Thom  and  Whltehurst  &  Hughes, 
for  appellants  J.  D.  Lownsberry  and  others. 
Christian  &  Christian  and  W.  H.  White,  for 
appellants  M.  L.  Dezendorf  and  others.  White- 
hurst  &  Hughes,  E.  Spaulding,  Burroua:b<  & 
Bro.,  and  Geo.  Mcintosh,  for  appellees. 

KEITH,  P.  We  are  called  upon  in  these 
cases  to  construe  the  will  of  James  N.  Croft, 
dated  Januaiy  8,  1891,  and  probated  on  the 
25th  of  June  of  that  year.  He  gives  to  his 
daughter  Mary  Louise  Dezendorf  certain  prop- 
erty, **to  have,  for  her  sole  and  separate  use, 
daring  her  life,  and  at  her  death  to  be  equally 
divided  among  her  children,  and  to  be  for  their 
sole  use  and  benefit." 

By  the  fifth  clause  of  the  will  it  is  provided 
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that  "none  of  tlie  property  above  devised  shall 
be  conveyed  or  Incumbered  by  my  said  daugh- 
ters; and  In  the  event  of  said  daughters,  or 
any  or  either  of  them,  departing  this  life  be- 
fore their  respective  children  shall  arrive  at 
the  age  of  twenty-one  years,  the  land  devised 
to  the  daughter  so  dying  shall  not  be  divided 
until  her  youngest  child  arives  at  the  age  of 
tvrenty^one  years,  and  during  the  time  between 
the  death  of  my  daughter  and  the  time  at 
which  her  youngest  child  attains  the  age  of 
twenty-one  years  It  shall  be  the  duty  of  my 
executor  to  collect  the  rent  from  said  property, 
and  divide  it  equally  among  her  children." 

Dezendorf  and  his  wife  united  In  a  several 
deed  of  trust,  by  which  they  conveyed  the 
property  derived  from  her  father,  and  the 
rents,  issues,  and  profits  received  from  it.  In 
trust  to  secure  certain  debts.  Other  creditors 
brought  suit,  and  recovered  Judgment  against 
her,  and  as  to  still  a  third  class  of  creditors 
Judgments  were  confessed  by  her  in  their  fa- 
vor. Humphreys  &  Son  obtained  a  Judgment 
against  John  F.  Dezendorf  and  Mary  Louise 
Dezendorf  In  the  circuit  court  of  the  city  of 
Norfolk,  and  filed  their  bill  in  the  corporation 
court  of  that  city  for  the  purpose  of  enforcing 
it.  In  their  bill  they  allege  that  it  Is  a  second 
lien  on  certain  real  estate  of  Mary  L.  Dezen- 
dorf In  the  city  of  Norfolk.  Dezendorf  and 
his  wife  and  a  number  of  other  creditors  were 
made  parties  defendant.  The  cause  was  re- 
ferred to  a  commissioner,  who  reported  the 
liens  binding  upon  the  property  sought  to  be 
subjected,  and  their  character,  amounts,  and 
priorities.  Tb  this  report  exceptions  were  tak- 
en, and  the  corporation  court  entered  a  decree 
holding  that  Mrs.  Dezendorf  had  under  her  fa- 
ther's will  no  power,  by  her  voluntary  act,  to 
charge  the  t)roperty  which  she  held  under  his 
will:  that  the  deeds  of  trust  which  she,  to- 
gether with  her  husband,  had  executed  upon 
It,  and  the  Judgments  which  she  had  volunta- 
rily confessed,  came  within  the  fifth  clause  of 
the  will,  which  prohibited  her  to  convey  or  in- 
cumber it,  and  were  therefore  null  and  void. 
The  corporation  court,  however,  took  a  differ- 
ent view  as  to  the  Judgments  obtained  In  due 
course  of  Judicial  procedure.  It  seems  to  have 
regarded  the  limitation  upon  the  power  of  Mrs. 
Dezendorf  over  her  separate  estate  as  extend- 
ing only  to  conveyances  and  incumbrances 
voluntarily  executed  by  her,  and  not  to  such 
Hs  might  be  obtained  against  her  by  a  resort 
upon  the  part  of  her  creditors  to  the  courts  of 
the  country. 

The  first  question  for  us  to  consider  Is,  what 
is  the  character  of  the  estate  taken  by  Mrs. 
Dezendorf  under  her  father's  will?  Is  it  a 
statutory  separate  estate,  as  to  which  her  pow- 
er is  to  be  measured  by  chapter  103  of  the 
Code,  or  is  it  an  equitable  separate  estate,  as 
to  which  her  power  is  to  be  ascertained  by 
reference  to  the  instrument  which  created  it? 

By  section  2294,  c.  108,  Code,  it  is  provided 

that  "nothing  contained  in  the  preceding  sec- 

Uous  of  this  chapter  shall  be  construed  to  pre- 

*eut  the  creation  of  equitable  separate  estates. 
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Such  estates  shall  not  be  deemed  to  be  within 
the  operation  of  the  said  sections,  but  they 
shall  be  held  according  to  the  provisions  of  the 
respective  settlements  thereof,  and  shall  be 
subject  to  and  governed  by  the  rules  and  prin- 
ciples of  equity  applicable  to  such  estates." 

Section  2284  declares  of  what  the  separate 
estate  of  a  married  woman  shall  hereafter 
consist,  but  it  does  not  undertake  to  draw 
the  line  which^  divides  the  equitable  from 
that  which,  in  default  of  a  better  term,  has 
been  designated  the  "statutory  separate  es- 
tate." All  Interests,  estates,  and  property 
rights  of  every  description  which  come  to  a 
married  woman,  from  whatever  sources,  are, 
virith  exceptions  which  need  not  here  be  not- 
ed, to  be  held  and  enjoyed  as  her  separate 
estate.  That  which,  prior  to  the  passage  of 
the  "Married  Woman's  ACt,"  was  held  by 
her  as  separate  estate,  retains  that  charac- 
ter, ai^d  her  power  over  it  and  with  respect 
to  it  is  measured  and  controlled  by  the  pro- 
visions of  the  settlement  by  which  It  was 
created,  and  Is  "governed  by  the  rules  and 
principles  applicable  to  such  estates."  Sec- 
tion 2294. 

In  Miller  v.  Miller's  Adm'r,  92  Va.'  510,  23 
S.  B.  891,  this  court  was  called  upon  to  con- 
strue a  deed  by  which  a  testator  conveyed 
to  his  daughter,  >Sarah  J.  Miller,  a  tract  of 
land,  "to  have  and  to  hold  to  her  only  use 
and  behoof."  Judge  Rlely,  delivering  the 
opinion  of  the  court,  held  that  language  to 
be  suflicient  to  create  an  equitable  separate 
estate,  and  said  "that  being  made  to  her 
while  a  married  woman,  and  expressed  to  be 
for  her  only  use  and  behoof,  •  ♦  ♦  the 
words  annexed  to  the  gift  clearly  manifest 
an  intention  to  exclude  the  rights  of  her 
husband,  and  created  in  her  an  equitable 
separate  estate  in  fee."  It  was  objected  in 
that  case,  as  In  this,  that  the  land  was  con- 
veyed directly  to  the  beneficiaries  without 
the  intervention  of  a  trustee;  but  that  was 
held  to  make  no  difference  in  the  result,  **for 
it  is  a  fundamental  maxim  of  equity  that  a 
trust  shall  never  fail  for  the  want  of  a 
trustee."  "Although  the  wife's  separate  es- 
tate is  an  equitable  one,  being,  in  conception 
of  equity,  a  trust  estate,  with  the  legal  and 
equitable  titles  separated,  and  although,  in 
strict  theory,  and  in  every  regular  form  of 
settlement,  the  legal  title  should  be  con- 
veyed to  or  held  by  express  trustees,  yet  it 
is  well  settled,  whatever  doubts  may  have 
once  existed,  that  the  interposition  of  actual 
trustees  Is  unnecessary."  3  Pom.  Eq.  Jur. 
§  1100. 

We  cannot  doubt,  therefore,  that  the  lan- 
guage employed  in  the  will  of  J.  N.  Croft 
creates  an  equitable  separate  estate  in  his 
daughter  Mary  L.  Dezendorf,  and  that.  In  or- 
der to  ascertain  the  extent  of  her  power  to 
charge  it,  resort  must  be  had  to  his  will. 
The  decisions  In  this*  state  establish  the  prin- 
ciple that  a  married  woman  may  charge  her 
separate  estate  by  her  general  engagements, 
unless  the  Instrument  which  creates  it  Im- 
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po8es  tome  restriction  upon  her  power  to 
do  lo;  and,  secondly,  that  a  restriction  or 
limitation  upon  her  power  may  be  created, 
not  only  by  express  language,  bat  may  be 
implied  from  the  whole  instrument  A  court, 
therefore,  dealing  with  a  separate  estate, 
must  ascertain  and  measure  the  power  which 
the  married  woman  can  exert  over  it;  it 
must  act  within  the  limit  prescribed  to  her 
by  the  intrument  under  which,  she  holds  her 
senarate  estate.  If  she  cannot  convey  or 
incumber  it,  neither  can  she,  by  any  general 
engagement,  fasten  upon  her  property  an 
inchoate  charge,  which  may,  by  her  volun- 
tary act,  or  through  the  instrumentality  of 
the  courts  in  the  ordinary  discharge  of  their 
functions,  be  elevated  into  a  lien  or  incum- 
brance. The  law  which  limits  the  power 
of  the  beneficiary  over  the  subject  has  at  the 
same  time  circumscribed  the  power  which 
can  be  exerted  by  the  courts.  Indeed,  until 
recently,  there  was  room  for  the  conten- 
tion that  a  married  woman,  uniting  with  her 
husband,  could  by  her  voluntary  act  devote 
the  corpus  of  her  real  estate  to  the  pay- 
ment of  her  debts,  while  the  courts  could  only 
subject  its  rents,  issues,  and  profits. 

After  a  careful  review  of  the  authorities, 
the  law  was  settled  otherwise  in  the  case 
of  Price  V.  Bank,  92  Va.  468,  23  S.  B.  887. 
By  that  decision  the  power  of  the  court  was 
ascertained  to  be  co-extensive  with  that  of 
the  parties  themselves,  but  there  is  no  case 
in  which  the  courts,  in  dealing  with  an 
equitable  separate  estate,  have  undertaken 
to  exercise  a  power  over  It  greater  than 
that  conferred  upon  the  married  woman  by 
the  Instrument  creating  it  The  restraint  up- 
on the  one  is  equally  a  limitation  upon  the 
other. 

Nor  do  we  think  it  is  an  answer  to  say  that 
the  deeds  of  trust  In  this  case,  or  some  of 
them,  undertook  to  convey  only  the  rents, 
Issues,  and  profits,  and  did  not  convey  or 
incumber  the  life  estate  of  Mrs.  Dezendorf 
In  the  property  Itself.  Such  a  construction 
would  sacrifice  the  substance  to  the  shadow. 
.  We  are  of  opinion  that  the  will  created  an 
equitable  separate  estate  in  Mrs.  Dezendorf; 
that  the  fifth  clause  of  the  will,  by  which  she 
is  prohibited  to  convey  or  incumber  it  op- 
erates as  a  restraint  upon  her  power  to 
charge  It  by  her  general  engagements,  for 
they  would  be  wholly  unproductive,  unless 
she  could,  by  her  voluntary  act,  devote  her 
property  to  their  satisfaction  by  conveying 
or  incumbering  it  or  unless  the  creditors 
could,  by  resort  to  the  courts,  accomplish 
the  same  result  by  its  sale  or  sequestration; 
and,  as  we  have  seen,  the  courts  can  have 
no  greater  power  over  the  subject  than  is 
conferred  upon  the  married  woman  by  the 
instrument  under  which  she  holds  it 

It  follows,  therefore,  that  there  is  no  er- 
ror in  so  much  of  the  decree  complained  of 
as  denies  the  right  of  the  creditors  of  Mrs. 
Dezendorf  to  subject  her  separate  estate  by 
virtue  of  the  several  deeds  executed  by  her 


and  the  Judgment  voluntarily  confessed;  but 
there  is  error  in  subjecting  the  separate  es- 
tate to  the  liens  of  Judgments  obtained 
against  her  in  the  ordinary  course  of  Judi- 
cial procedure,  and  for  this  the  decree  must 
be  reversed. 

BIBLY,  J.,  absent 


(96  Va.  169) 

BOARD    OF    SUP  JIS    OF    AI/EXA^^>EIA 

COUNTY  V.  CITY  COUNCIL  OF 

AliEXANDRIA. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

20,  18d8.) 

ArPBAi«ABLB    Judgments  —  Statutes  —  Subjects 
AND  Titles  of  Acts. 

1.  In  an  action  by  a  board  of  snpervisora 
against  a  city  to  have  the  court-house  and  jail 
property  of  the  county  and  Qty  partitioned  in 
kind,  or  sold  and  the  proceeds  equally  divided, 
the  court  declined  to  grant  the  relief  "nntil  the 
general  assembly  prescribes  the  scale  of  meas- 
urement of  the  interest  of  the  county  and  city" 
in  the  property.  Hdd,  that  such  decree  was  not 
final  and  appealable,  and  the  remedy  of  com- 
plainant was  mandamus  to  compel  the  court 
to  act  on  the  case. 

2.  Act  Feb.  29, 1896  (Acto  Assem.  1805-^6.  p. 
589),  is  entitled  *'An  act  to  authorize  the  quali- 
fied voters  of  A.  county  to  vote  on  the  ques- 
tion of  the  removal  of  the  court  house  from  A 
to  some  point  within  A.  county."  Held,  that 
the  title  was  not  broad  enough  to  authorize  a 
provision  for  partition  and  sale  of  the  court- 
house and  jail  property  for  the  use  of  said  conn- 
ty  and  city,  as  required  by  Const  art  .5,  |  15, 
providing  that  the  object  of  a  law  shall  be  ex- 
pressed m  its  title. 

Appeal  from  circuit  court  of  city  of  Rich- 
mond. 

Bill  by  the  board  of  supervisors  of  Alexandria 
county  against  the  city  council  of  Alexandria. 
From  the  decree,  complainant  appeals.  Dis- 
missed. 

A.  W.  Armstrong,  for  appellant  Gardber  L. 
Boothe,  for  appellee. 

BUCHANAN,  J.  The  appellants  filed  their 
bill  to  have  the  court-house  and  jail  properti» 
of  the  county  and  city  of  Alexandria  partition- 
ed In  kind,  or  to  have  them  sold,  and  the  pro- 
ceeds divided  between  the  county  and  dty,— 
one-half  to  each.  Defense  was  made  to  the 
bill,  and  upon  a  hearing  of  the  cause  the  court 
declined  to  grant  the  relief  prayed  for  '•until 
the  general  assembly  prescribes  the  scale  of 
measurement  of  the  Interest  of  the  county  and 
city  of  Alexandria  in  the  property."  From 
that  decree  this  appeal  was  allowed. 

The  decree  complained  of  is  not  flnaL  Nei- 
ther does  it  adjudicate  the  principles  of  the 
cause.  Code,  §  3454;  Elder's  Ex*rs  v.  Harris, 
75  Va.  68,  73.  74.  The  court  expressly  declin- 
ed to  determine  the  respective  Interests  of  the 
parties,  or  to  grant  the  relief  sought,  until  leg- 
islative aid  was  had. 

After  this  action  of  the  court,  the  parties  had 
the  right  to  await  the  legislative  action  which 
the  court  thought  was  necessary  before  a  deci- 
sion could  be  made,  or  they  could  apply  to  thK 
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court  for  a  mandamus  to  compel  the  drcnlt 
court  to  act  upon  the  case.  They  could  not 
appeal,  for  an  appeal  only  lies  to  correct  errors 
committed  by  the  trial  court  in  d9ciding  the 
case,  not  for  refusing  to  decide  it 

We  are  of  opinion,  therefore,  that  this  appeal 
must  be  dismissed  as  improTidently  awarded. 

But,  In  order  that  the  controverqr  between 
the  parties  to  the  suit  may  be  more  speedily 
terminated,  the  court  dees  not  deem  it  improp- 
er to  intimate  its  opinion  as  to  some  of  the 
questions  inyolTed  in  the  case. 

Without  legislative  authority,  neither  the 
court  nor  the  parties  had  the  power  to  make 
partition  or  sale  of  the  property  held  for  the 
use  of  the  county  and  dty  of  Alexandria.  This 
does  not  seem  to  be  controverted. 

Neither  is  it  claimed  that  either  of  the  parties 
had  the  right,  against  the  protest  of  the  other, 
to  have  a  partition  or  sale  of  the  property  made 
by  the  court  under  the  general  laws  of  the 
state.  The  act  of  assembly  of  February  29, 
1896,  alone,  is  relied  on  as  oonferring  that  au- 
thority. 

Without  considering  the  question  whether  or 
not  the  provisions  of  that  act  do  confer  such 
power,  it  is  clear  that  the  title  to  the  act  is  not 
broad  enough  to  warrant  any.  such  legislation. 
The  act  Is  entitled  "An  act  to  authorize  the 
qualified  voters  of  Alexandria  county  to  vote 
on  the  question  of  the  removal  of  the  court 
house  from  Alexandria  city  to  some  point  with- 
in Alexandria  county."  Acts  Assem.  1895-96, 
i).  589.  By  section  15,  art  5,  of  the  constftu- 
tion,  it  Is  provided  that  ''no  law  shall  embiace 
more  than  one  object  which  shall  be  expressed 
in  its  titie.*' 

This  court  has  recently,  in  several  cases,  had 
occasion  to  construe  that  clause  of  the  consti- 
tution. It  is  therefore  unnecessary  to  do  more 
than  refer  to  the  decisions  in  some  of  those 
cases,  where  It  was  held  that  the  act  was 
broader  than  the  title.  Lacey  y.  Palmer,  93 
Va.  159,  24  S.  E.  930;  Martin  v.  Land  Co.,  94 
Va.  — ,  26  S.  B.  591. 

In  passing  upon  this  question  in  the  latter 
case,  it  was  said  that,  **it  the  title  is  so  framed 
as  to  include  only  certain  matters,  other  legis- 
lation beyond  the  matters  named  is  inoperative, 
although  it  might  with  entire  propriety  have 
been  embraced  in  the  same  statute  with  the 
matters  Indicated  by  the  title,  if  the  title  had 
been  more  comprehensive";  citing  Cooley, 
Const  Llm.  (6th  Ed.)  pp.  177,  179.  See,  also, 
Cahoon  v.  Improvement  Co.,  92  Va.  367,  23 
S.  B.  767;  1  Suth.  St  Const.  §§  87,  102. 

All  of  the  provisions  of  the  act  In  question, 
as  construed  by  appellants,  might  very  proper- 
ly have  been  embraced  in  one  statute,  if  the  tl-* 
tie  had  been  broad  enough  to  cover  them. 

The  object  of  the  act  as  expressed  hi  its  title, 
was  "to  authorize  the  qualified  voters  of  Alex- 
andria county  to  vote  on  the  question  of  the 
removal  of  the  court  house  from  Alexandria 
city  to  some  point  in  Alexandria  county." 
There  is  nothing  in  the  title  to  indicate  that 
the  act  was  for  any  other  purpose  than  to  au- 
thorize, and  make  provision  for  holding,  an 


election  to  ascertain  the  will  of  the  people  upon 
the  subject  of  removing  the  court  house.  No 
member  of  the  legislature,  no  citizen  of  Alex- 
andria dty,  could  infer,  or  even  inuurine,  from 
the  title  of  the  act'  that  It  contained  provisions 
for  the  partition  or  sale  of  the  court-house  and 
Jail  properties  held  for  the  use  of  the  county 
and  city.  All  legislation  in  the  act  with  refer- 
ence to  the  election  authorized  l^  It  is,  of 
course,  valid,  but  further  legislation  will  be  nec- 
essaiy  to  authorize  a  partition  or  sale  of  the 
property  named;  and,  in  any  act  which  may  be 
passed  for  that  purpose,  it  may  not  be  improper 
to  suggest  that  It  would  be  well  to  declare 
what  are  the  respective  interests  of  the  county 
and  dty  therein. 

V  i%e  legislature,  as  the  trustee  and  the  repre- 
sentative of  the  general  public,  has  fuU  con- 
trol over  the  public  property  and  the  public 
rights  of  the  dties  and  counties  of  the  common' 
wealth;  and,  when  any  change  is  made  In  the 
use  of  property  in  which  two  or  more  subdivi- 
sions of  the  state  are  interested,  the  interests 
of  each  in  the  property  can  be  much  better  de- 
termined by  the  legislature  than  by  the  courts. 
1  DiU.  Mun.  Corp.  |§  06.  71. 

CARDWELL,  J.,  absent 


WILLIAMS  et  al.  v.  TOMLIN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

20,  1898.) 

Has  JimiOATA— JURISBIOTION. 

1.  A  former  adjudication  by  a  court  of  com- 
petent Jurisdiction,  in  1810,  wherein  the  ques- 
tion of  the  right  of  the  ancestor  of  plaintiff  in 
the  suit,  his  heirs  and  tenants,  to  free  ferri- 
age across  a  stream,  and  the  construction  of 
the  deed  on  which  the  right  was  based,  was  de- 
cided in  his  favor,  is  binding  and  conclusive  In 
a  subsequent  suit  involving  substantially  the 
same  question,  between  those  In  privity  with 
the  parties  to  the  former  suit 

2.  A  doubt  intimated  by  the  chancellor  as  to 
his  right  to  entertain  Jarisdiction  of  the  suit 
will  not  affect  his  judgment  when  he  did  ex- 
ercise Jurisdiction. 

Appeal  from  drcuit  court,  Hanover  county. 

Bill  by  Robert  W.  Tomlin  and  others  against 
L.  E.  Williams  and  another,  -to  compel  defend- 
ants to  transport  themselves,  their  heirs,  ten- 
ants, etc.,  over  their  ferry  free  of  charge. 
From  a  decree  for  plaintiffs,  defendai]^  ap- 
peal.    Afl!irmed. 

Geo.  P.  Haw,  for  appellants.  Robert  W. 
Tomlin,  for  appellees. 

RIBLY,  J.  The  appellees,  who  were  the 
phiintlffs  in  the  court  below,  asserted  by  their 
bill  the  right  to  transportation,  free  of  charge, 
for  themselves,  their  heirs,  tenants,  servants, 
or  employes,  families,  prc^)erty,  and  all  things 
appertaining  unto  them,  to  and  fro  over  the 
ferry  of  L.  E.  Williams  and  M.  A.  Williams, 
appellants,  who  were  defendants  in  the  court 
below,  as  their  needs  or  convenience  might  re- 
quire; and  the  circuit  court  adjudged  and  de- 
creed that  they  were  entitled  to  this  right 
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Nicholas  Syme,  who  was  the  owner  of  the 
Sand  In  King  William  county,  whence  the  ferry 
was  established  across  the  Pamunkey  rirer,  to 
HanoTer  county,  sold  and  conveyed  the  said 
land  on  January  7,  1786,  to  .Walker  Tomlln, 
whose  wife,  Sarah  Tomlin,  owned  the  adjoin- 
ing tract  of  land,  upon  which  was  the  present 
landing  place  of  the  ferry,  and  through  which 
the  road  to  the  landing  then  and  for  a  num- 
t>er  of  years  had  passed. 

Contemporaneous  with  the  conveyance  of  the 
land  from  Syme  to  Tomlin,  the  latter  and  his 
wife  conveyed  to  Syme,  by  way  of  covenant, 
to  stand  seised  to  his  use  and  behoof,  so  much 
of  the  said  two  tracts  of  land  as  the  road  to 
the  ferry  ran  upon,  and  so  much  thereof  as 
was  occupied  as  a  landing,  extending  20  yards 
down  the  Pamunkey  river,  as  a  passage  and 
landing  place  to  the  ferry.  Ttiey  also  cov- 
enanted not  to  consent  to  the  building  of  any 
bridge  or  the  establishment  of  any  ferry  from 
either  of  the  said  two  tracts  of  land,  and  grant- 
ed to  Syme  the  right,  in  times  of  Inundation, 
to  land  his  boat  and  passengers  on  any  part 
of  the  said  lands,  so  that  he  did  not  thereby  In- 
jure the  growing  crops.  They  further  cov- 
enanted not  to  claim  or  demand  any  right  or 
emolument  of  the  ferry  In  consequence  of  their 
being  proprietors  of  the  said  two  tracts  of  land, 
but,  in  consideration  of  the  said  conveyance, 
and  covenants,  they  reserved  "a  passage,  ferry 
free,  in  all  time  coming,  to  them,  the  said 
Walker  Tomlln  and  Sarah,  his  wife,  their  heirs 
or  assigns,  and  their  and  each  of  their  fam- 
ilies, who  shall  be  holders  and  proprietors  of 
the  said  two  several  tracts  of  land." 

The  deed  was  made  for  a  valuable  considera- 
tion, and  constituted  a  valid  and  forever  bind- 
ing contract  between  the  owners  of  the  said' 
land  and  the  owners  of  the  ferry,  and  all  who 
claim  through  or  under  them. 

Under  its  provisions,  the  right  of  passage 
back  and  forth  across  the  ferry,  free  of  fer- 
riage, was  exercised  first  by  Walker  Tomlln, 
and  afterwards  by  John  Walker  Tomlin,  his 
son  and  heir,  and  assented  to  by  Nicholas 
Syme,  from  1786  until  the  year  1810.  In  the 
latter  year,  John  Walker  Tomlin,  desiring  to 
convey  promptly  to  market  his  crop  of  wheat, 
hired  wagens  in  the  city  of  Richmond  to  en- 
able him  to  do  so.  Free  passage  for  them  was 
refused  by  Syme,  upon  the  ground  that  Tom- 
lin was  not  entitled  to  pass  over  the  ferry 
hired  wagons  free  of  toll,  and  that  he  had  for- 
feited the  right  to  cross  free  himself.  In  conse- 
quence of  having  transferred  his  residence 
from  the  said  lands  in  King  William  county  to 
his  farm,  Clifton,  in  Hanover  county. 

Suit  was  thereupon  Instituted  by  Tomlln 
against  Syme  to  the  superior  court  of  chancery 
for  the  Richmond  district  to  enjoin  and  re- 
strain him  from  collecting  ferriage  on  the  hired 
wagons,  and  the  question  arose  In  that  suit  as 
to  the  construction  of  the  said  deed,  and  the 
right  of  Tomlin  to  free  passage  over  the  ferry, 
according  to  his  contention. 

Parol  evidence  was  admitted  to  show  the 
eonstmctloii  that  had  been  put  upon  the  deed 


by  the  parties,  and  their  understanding  of  Its 
meaning.  It  appeared  from  the  evidence,  as 
stated  by  Chancellor  Taylor  in  his  opinion,  tliai 
from  1786  to  1810,  when  the  hired  wagons 
were  stopped,  a  term  of  twenty-four  years. 
"the  overseers,  servants,  wagons,  carts,  and 
teams,  nay,  all  things,  first  of  the  father,  and 
then  of  the  son,  the  plaintiff,  were  allowed  to 
cross  free  from  any  charge."  The  chancellor, 
holding  that  the  parties  had  the  right  to  give 
that  construction  to  their  own  deed  which  ac- 
corded witli  their  own  understanding  of  it,  and 
It  having  been  proved  that  the  Tomlins  had 
claimed  and  Syme  had  allowed  the  right  of 
passage,  ferriage  free,  to  the  extent  above  stat- 
ed, decided  that  the  plaintiff,  Tomlin,  was  enti- 
tled tx)  a  free  passage  for  the  hired  wagons. 

As  to  the  objection  that  the  removal  by  the 
plaintiff  of  his  residence  from  the  lands  in 
King  William  county  to  Hanover  county  to- 
creased  the  duty  of  the  ferryman,  the  chancel- 
lor further  said:  "Although  this  is  true,  yet 
Mr.  Tomlln's  right  to  a  free  use  of  the  ferry 
does  not  depend  upon,  his  residence  at  this  or 
that  place,  but  upon  his  being  the  holder  and 
proprietor  of  the  two  several  tracts  of  land 
referred  to  by  the  deed.  He  may,  then,  live 
where  he  pleases,  and,  so  long  as  he  contin- 
ues to  be  the  holder  and  proprietor  of  the  aald 
lands,  his  right,  in  all  things  pertaining  to 
him,  to  cross  the  ferry,  exempt  from  ferriage, 
must  remain  as  exercised  by  his  father,  in  all 
time  to  come." 

It  was  thereupon  adjudged,  ordered,  and  de- 
cr^d  that  "the  injunction  awarded  the  plain- 
tiff on  the  5th  day  of  September.  1810,  stan.l 
and  be  perpetual  against  any  obstruction  on  th  • 
part  of  the  said  defendants  to  a  free  passair- 
over  said  ferry  for  the  plaintiff,  and  all  things 
appertaining  to  him,  so  long  as  he,  or  his  heir? 
or  assigns,  may  be  holders  and  proprietors  of 
the  said  two  several  tracts  of  land,  as  referred 
to  by  the  deed  aforesaid." 

Under  the  deed  of  1786,  as  thus  interpreted 
by  the  court  and  the  decree  made  in  that  suit, 
the  plaintiffs  were  entitled  to  a  free  passage 
across  tlfe  ferry  for  their  tenant,  his  teams, 
wagons,  hired  hands,  laborers,  and  property, 
although  he  resided  at  Clifton,  in  Hanover 
county,  Just  as  was  John  Walker  Tomlin  enti 
tied  to  a  free  passage  for  his  hired  wagons; 
while  residing  at  the  same  place. 

The  decree  in  Walker  against  Syme  ct  aL 
was  entered  on  September  7,  181L  Prom  that 
time  down  to  1883,  when  the  ferryman  of  L.  E. 
Williams  and  M.  A.  Williams  refused,  by  their 
order,  to  transport  free  the  tenant  of  the  plain- 
tiff, his  team,  or  anything  belonging  to  him. 
for  upwards  of  80  years,  the  plaintiffs  and  their 
ancestors,  as  holders  and  proprietors  of  the 
said  lands,  had  exercised.  In  accordance  with 
the  said  decree  and  the  construction  placed 
upon  the  said  deed  by  the  chancellor,  the  right 
of  free  passage  for  themselves,  their  servanfc^ 
families,  slaves,  tenants,  property,  and  ail 
things  pertaining  to  them,  without  disturbance 
or  question  by  the  defendants  or  those  through 
whom  they  cUim. 
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The  Immediate  ancestor  of  the  plalntttb, 
from  whom  they  Inherited  the  Eocene  farm, 
died  In  1861,  and  they  had  not  since  resided 
thereon,  but  rented  It  out  to  successive  ten- 
ants. For  12  years  pi'evious  to  this  contro- 
versy they  had  rented  It  to  H.  C.  Alexander, 
who  resided  at  Clifton,  in  Hanover  county,  as 
did  John  Walker  Tomlin,  in  1810,  when  the 
suit  between  him  and  Nicholas  Syme  was  In- 
stituted and  decided;  and  the  said  Alexander, 
during  his  tenancy,  had  cultivated  the  Eocene 
farm  of  the  plaintiffs,  and,  though  residing  in 
Hanover  county,  had  enjoyed,  in  right  of  the 
plaintiffs,  free  passage,  back  and  forth  over  the 
ferry,  for  himself,  his  hired  hands  and  labor- 
ers, teams,  wagons,  and  property,  as  did  the 
prior  owners  and  tenants  of  the  said  lands  In 
King  William  county. 

We  are  of  opinion  that  under  the  decree 
aforesaid,  and  the  construction  given  in  the 
said  suit  by  the  chancellor  to  the  deed  of  1786, 
which  was  In  accordance  with  the  interpreta- 
tion put  upon  It  by  the  original  parties  them- 
selves, as  shown  by  their  conduct  following  its 
execution,  and  for  a  long  period  of  time,  the 
plaintiffs  are  entitled,  so  long  as  they  may  be 
holders  and  proprietors  of  the  Eocene  farm, 
to  a  free  passage  over  the  said  feny,  as  set 
forth  In  the  decree  of  the  circuit  court 

It  was  argued  In  behalf  of  the  appellants 
that  the  decree  In  the  case  of  Tomlin  against 
Syme  et  al.  was  not  binding  on  them,  because 
of  the  doubt  Intimated  by  the  chancellor  as  to 
the  riglit  of  a  court  of  equity  to  entertain  the 
suit  It  was  merely  the  suggestion  by  him  of 
a  doubt  as  to  the  jurisdiction  of  a  court  of 
equity,  but,  however  that  may  be,  the  fact 
remains  that  he  exercised  Jurisdiction,  con- 
strued the  deed  of  1786,  and  settled  the  rights 
of  the  parties  thereto.  The  decision  and  de- 
cree made  In  that  case  Is  therefore  binding, 
not  only  on  the  original  parties  to  the  deed  and 
to  the  said  suit,  but  also  on  all  subsequent 
owners  of  the  said  lands  and  ferry  In  privity 
with  them.  Lemmon  v.  Herbert,  02  Va.  653, 
24  S.  E.  ^9. 

We  find  no  error  In  the  decree  of  the  (At- 
cult  court,  and  the  same  must  be  affirmed. 

GARDWBLL  and  HARRISON,  JJ.,  absent 
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9.  1897.) 

,  ARBlTRATfON— NOTICB   OP    APPOINTMBHT    OP    Aw- 
BITKATOR— WAiySR  OP  RlOBT  TO  APPBAB 

—Equity— Jurisdiction. 

1.  Where  two  arbitrators  who  differ  have  the 
power  to  appoint  a  third,  who  shall  have  au- 
thority to  decide  between  them,  it  Is  necessary 
to  inform  the  parties  in  interest  of  his  appoint- 
ment, and  give  them  a  reasonable  opportunity 
to  produce  evidence  as  to  the  matters  in  con- 
troversy. 

2.  It  is  not  sufficient  to  charge  a  party  with 
having  waived  his  right  to  appear  at  an  arbitra- 
tion, or  with  having  acquiesced  in  the  denial  of 
an  opportunity  to  introduce  witnesses,  that  he 


casually  learned  of  the  appointment  of  the  third 
arbitrator,  and  was  in  town  when  the  board 
was  in  session,  and  knew  it  was  in  Bession 
about  three  hours  before  the  award  was  made. 
3.  When  all  the  parties  in  interest  are  be- 
fore the  court  on  a  bill  to  set  aside  an  award  of 
arbitrators  and  enjoin  an  action  on  the  award, 
on  grounds  which  give  the  court  jurisdiction, 
the  court  may  decide  the  whole  controversy,  and 
render  a  final  decree,  though  all  the  issues  are 
legal  in  their  nature,  and  the  legal  remedies 
therefor  are  adequate. 

Appeal  from  eircntt  court,  Onlpeper  county. 

Bill  by  J.  W.  Coons  against  H.  C.  Goons  to 
set  aside  an  award  of  arbitrators,  and  to  en- 
join the  prosecution  by  defendant  of  an  ac- 
tion of  covenant  on  the  award.  Defendant 
filed  an  answer  and  cross  bill  asking  affirma- 
tive relief.  From  a  Judgment  dismissing 
plaintiff's  bill,  he  appeals.  Reversed  and  re- 
manded. 

G.  D.  Gray,  J.  L.  Jeffries,  and  L.  L.  Lewis, 
for  appellant  Rlxey  &  Barbour  and  J.  G.  Gib- 
son, for  appellee. 

KEITH,  P.  J.  W.  Coons  and  H.  C.  Coons 
having  a  controversy  as  to  theh*  respective 
rights  hi  certain  property,  real  and  personal, 
and  H.  C.  Coons  claiming  that  upon  a  settle- 
ment of  accounts  between  them  a  balance 
would  be  found  due  to  him,  the  parties  agreed, 
by  a  writing  under  seal,  to  submit  thehr  differ- 
ences to  "Alwyn  Jameson  and  C.  J.  Rlxey,  to 
arbitrate  matters  In  controversy  between  us 
as  stated  below,  with  power  to  mutually  ai^ree 
on  a  third  arbitrator  to  decide  any  difference 
that  they  may  not  be  able  to  agree  upon.  The 
matters  In  controversy  to  be  decided  are  all  ac- 
counts and  property  In  which  we  are  jointly 
Interested.  We  agree  and  bind  ourselves  to 
abide  by  the  decision  of  said  arbitrators.  Wit- 
ness our  hands  and  seals  this  27th  day  of  May, 
1892.  J.  W.  Coons.  [Seal.]  H.  C.  Coons. 
[Seal.]" 

The  parties  appeared  before  the  board  of 
arbitrators  In  person,  and  each  Introduced  wit- 
nesses; and,  the  arbitrators  falling  to  agree, 
they.  In  accordance  ^Ith  the  terms  of  submis- 
sion, selected  G.  B.  W.  Nalle,  who  made  an 
award,  hi  which  Jameson  united,  by  which  it 
was  ascertained  that  J.  W.  Coons  should  pay 
to  H.  C.  Coons  ^,482.70,— one-third  In  cash, 
and  the  balance  In  two  years,  with  6  per  cent. 
Interest,  to  be  secured  to  the  satisfaction  of 
H.  C.  Coons,  and  to  be  in  full  settlement  of 
all  claims  on  the  part  of  H.  C.  Coons  against 
J.  W.  Coons.  When  the  award  was  first  pro- 
mulgated, J.  W.  Coons,  while  expressing  great 
dissatisfaction  with  It,  appears  to  have  Intend- 
ed to  abide  by  and  execute  it,  and,  with  that 
end  In  view,  had  the  necessary  papers  *  pre- 
pared, which,  when  submitted  to  H.  C.  Coons, 
did  not  meet  with  the  approbation  of  him  or  of 
his  counsel.  The  delay  consequent  upon  his  ob- 
jection resulted  finally  in  an  Investigation  on 
the  part  of  J.  W.  Coons  as  to  the  mode  of 
procedure  upon  the  part  of  the  arbitrators, 
and,  as  a  result  of  that  Investigation,  he  de- 
termined to  resist  the  award.  Some  time  there- 
after H.  C  Coons  histltuted  an  action  of  oove- 
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Dant  iipon  the  award,  and  thereupon  J.  W. 
Goons  flted  hJa  bUl  In  the  drcoit  court  of  Cul- 
peper  county,  In  which  he  makes  H.  C.  Ck>on8 
a  d^endant,  and  attacks  the  award  of  the  ar- 
bitrators: 

"First,  because  it  falls  to  pass  upon  certain 
Diatters  included  in  the  submission; 

"Secondly,  because  it  does  pass  upon  mat- 
ters not  Included  in  the  submission; 

"Third,  because  upon  its  face  the  award  is 
erroneous,  in  violating  the  proTislons  of  the 
statute  of  limitations; 

"Fourth,  because  of  misconduct  upon  the 
part  of  one  of  the  arbitrators;  and, 

"Fifth,  because  the  umpire  or  third  arbitra- 
tor, without  giving  any  notice  to  your  orator, 
and  without  his  knowledge  or  consent,  and 
without  hearing  any  evidence,  made  up  his 
award  solely  and  exclusively  upon  the  state- 
ments  of  the  two  arbitrators,  made  in  the  ab- 
sence and  without  the  knowledge  of  your  ora- 
tor; and  thus  your  orator^s  cause  was  ad- 
judged and  decided  without  a  hearing,  con- 
trary to  all  law,  human  and  divine." 

The  bill  prays  that  H.  C.  Coons  may  be  en- 
Joined  from  the  further  prosecution  of  the  ac- 
tion at  law  brought  by  him,  and  an  injimction 
was  awarded. 

The  answer  of  the  defendant  denies  all  the 
equities  set  up  in  the  bill,  and  gives  a  state- 
ment of  the  transactions  out  of  which  the 
original  controversy  grew,  and  concludes  with 
the  prayer  that  it  may  be  treated  as  a  cross 
bill,  and  relief  afforded  him  in  the  event  the 
court  should  be  of  opinion  that  the  award  was 
for  any  cause  invalid.  The  answer  treated  as 
a  cross  bill  was  itself  answered  by  the  plain- 
tiff, J.  W.  C!oon8,  and  upon  the  issues  thus 
made  much  testimony  was  taken,  and,  the 
cause  coming  on  finally  to  be  heard  before  the 
circuit  court,  the  bill  of  the  plaintifiT  was  dis- 
missed; and  thereupon  he  applied  for  and  ob- 
tained an  appeal  from  one  of  the  Judges  of 
this  court. 

In  the  view  we  have  takeu  of  this  case,  it  will 
be  only  necessary  to  consider  the  effect  upon 
the  award  of  the  failure  of  the  arbitrators  to 
give  notice  of  the  appointment  of  the  third 
arbitrator,  and  to  have  the  case  reheard  if  ei- 
ther of  the  parties  desired  to  do  so. 

The  evidence  upon  this  point  Is  that,  upon  tlie 
disagreement  of  Jameson  ancl  Rixey,  they,  in 
the  first  place,  selected  B.  W.  Stringfellow,  who 
was  objected  to  by  J.  W.  Coons  on  account  of 
some  supposed  connection  between  him  and 
the  wife  of  H.  C.  Coons,  Thereupon  the  arbi- 
trators agreed  upon  G.  B.  W.  Nalle,  who  con- 
sented to  serve.  J.  W.  Coons  denies  that  he 
was  ever  notified  of  Nalle's  appointment,  and 
there  is  no  proof  of  the  fact.  It  does  appear 
that,  about  1  o'clock  on  the  day  that  the  award 
was  made,  J.  W.  Coons  was  in  the  town  of 
Culpeper,  and  that  he  was  then  informed  that 
the  arbitrators  were  in  session;  and  about  4 
o'clock  of  the  same  day  their  award  was  an- 
nounced. 

Taking  the  facts  proved,  and  deducing  from 
them  all  the  Inferences  with  which  J.  W.  Coons 


could  with  propriety  be  affected,  the  case 
stands  thus:  He  knew  that  he  had  submitted 
this  controversy  to  the  arbitrament  of  Jameson 
and  Rixey;  he  knew  that  they  had  been  unable 
to  agree,  and  that,  in  pursuance  of  the  author- 
ity vested  in  them  by  the  terms  of  the  submlB- 
slon,  they  had  appointed  a  third  arbitrator,  to 
whom  he  had  objected;  and,  on  learning  that 
the  board  was  in  session  on  the  day  that  &e 
award  was  made,  he  may  be  presumed  to  have 
known  that  a  choice  of  a  third  arbitrator  had 
been  made.  But,  assuming  all  this  to  be  so 
(and  nothing  more  than  this  can  be  imputed  to 
him),  was  he  not  then  justified  in  assnming 
that  the  board  would  proceed  in  accordance 
with  the  law,  and  notify  him  of  their  readiness 
to  hear  any  testimony  he  might  desire  to  ad- 
duce? This  brings  us  to  the  consideration  of 
the  question  as  to  what  Is  the  duty  of  arbitra- 
tors under  such  circumstances;  for  that  he  had 
a  right  to  assume  that  they  would  perform 
their  duty  in  accordance  with  the  law,  in  a  reg- 
ular and  orderly  manner,  cannot  be  denied. 

Boards  of  arbitration,  which  are  courts  of  the 
parties*  own  selection,  are  favored  by  the  law, 
and  every  fah*  presumption  is  made  in  order  to 
sustain  their  award.  This,  we  believe,  is  the 
universal  rule  applied  to  the  Interpretation  of 
the  agreement  to  submit,  and  to  all  the  pro- 
ceedings which  lead  up  to,  and  result  in,  the 
award. 

In  PoUock's  Adm'r  v.  Sutherlln,  25  Grat  78, 
Judge  Moncure  says:  "All  fair  presumptions 
shall  be  made  In  favor  of  an  award;  and  if. 
on  any  fair  presumption,  the  award  may  be 
brought  within  the  submission,  it  shall  be  q[us- 
tained." 

But  there  are  certain  immutable  principles 
with  reference  to  the  administration  of  justice 
which  cannot  be  disregarded  in  any  tribunal 
which  undertakes  to  pass  upon  the  rights  of 
others.  "It  Is  a  cardinal  principle  In  the  ad- 
ministration of  justice  that  no  man  can  be  con- 
demned or  devested  of  his  rights  until  he  has 
had  the  opportunity  of  being  heard,  and,  if 
judgment  is  rendered  against  him  before  that 
is  done,  the  proceedings  will  be  as  utterly  void 
as  if  the  court  had  undertaken  to  act  where 
the  subject-matter  was  not  within  Its  cogni- 
zance."    Bloom  V.  Burdlck,  1  Hill,  130. 

"Jurisdiction  of  the  cause  and  parties  is  es- 
sential to  the  conclusiveness  of  a  judgment  or 
decree.  To  acquire  jurisdiction  of  the  defend- 
ant, it  Is  necessary  that  in  some  approi^iate 
way  he  be  notified  of  the  pendency  of  the  suit 
If,  upon  the  inspection  of  the  record,  it  ap- 
pears that  no  such  notice  has  been  given,  the 
judgment  or  decree  is  void."  Wilcher  v.  Rob- 
ertson, 78  Va.  616. 

"Notice  and  an  opportunity  to  be  heard  are 
essentia]  requisites  to  the  jurisdiction  of  all 
courts,  and  Judgment  without  jurisdiction  is  a 
nullity."  Dorr's  Adm'r  v.  Rohr,  82  Va..  at 
page  363;  Loan  Co.  v.  Haden,  92  Va.  201,  23 
S.  E.  285,  and  authorities  cited. 

And  while  there  seem  to  be  adjudged  cases 
in  which  this  rule  has  been  somewhat  relax- 
ed, as  to  arbitrations,  th^  do  not  meet  with 
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our  approyaL  The  injtustice  Is  tbe  same,  and 
the  injury  as  great,  to  depriye  one  of  a  right 
without  a  hearing  before  arbitrators,  at  before 
a  court 

In  Day  y.  Hammond,  67  N.  Y.  479,  it  la  held 
'that  parties  are  always  entitled,  to  a  hearing 
before  arbitrators,  unless  that  hearing  is  waiy- 
ed;  and  that  if  an  umpire  or  other  arbitrator 
is  called  in,  in  case  of  disagreement,  the  same 
rule  as  to  a  right  of  rehearing  applies.  The 
waiver  of  this  right  must  be  distinct  and  un- 
equiyocal."  And  in  Elmendorf  y.  Harris,  23 
Wend.  628:  "If  .an  umpire  decides  without  hay- 
ing appointed  a  time  for  hearing,  and  without 
giving  notice  of  it  to  a  losing  party,  the  award 
is  a  nullity  in  a  court  of  law." 

The  case  of  Hall  v.  Lawrence,  4  Term  R. 
589,  has  led  to  much  controversy.  It  seems  to 
hold  that  the  parties  need  not  be  notified,  or  be 
given  an  opportunity  for  the  introduction  of 
evidence,  or  have  their  case  reheard  before  a 
thhrd  arbitrator.  It  is  generally  considered  that 
the  case  turned  upon  the  doctrine  of  waiver, 
and  upon  that  suggestion  only  can  it  be  sup- 
ported. In  Day  v.  Hammond,  supra,  it  is  said: 
"Hall  V.  Lawrence  has  sometimes  been  misun- 
derstood as  deciding  a  general  rule  in  the  law 
of  arbitratloDs.  Its  effect  should  be  limited  to 
the  proposition  that  parties  may  waive  their 
clear  and  indisputable  right  to  a  rehearing  of 
the  cause.    To  that  extent  it  is  sound  law." 

In  Salkeld  v.  Slater,  12  Adol.  &  Bl.  767,  Chief 
Justice  Denman  says:  "It  is  important  to  have 
it  understood  that  the  umpire,  as  well  as  the 
arbitrators,  ought  to  hear  and  see  the  wit- 
nesses. The  objection  to  a  different  course  may 
be  waived,  but  more  complete  proof  of  waiver 
should  be  given  than  in  the  present  case."  See, 
also,  Goldsmith  v.  Tilly,  1  Har.  &  J.  361; 
Thomas  v.  Railroad  Co.,  24  N.  J.  Bq.  567; 
Shlvely  v.  Knoblock,  8  Ind.  App.  433,  36  N. 
B.  1028;   Lutz  v.  Llnthicum,  8  Pet.  165. 

Russell  on  the  Power  and  Duty  of  Arbitra- 
tors (page  228)  says:  "The  umpire  (and  the 
duty  of  an  umpire  Is  universally  regarded  as 
Identical  with  that  of  the  third  arbitrator), 
when  called  upon  to  act,  is,  in  general,  Invest- 
ed with  the  same  powers  as  the  arbitrators, 
and  bound  by  the  same  rules,  and  has  to  per- 
form the  same  duties.  He  must  pursue  the 
same  regular  course  with  respect  to  the  con- 
duct of  the  case  as  if  he  were  commencing  a 
new  case  as  arbitrator.  He  must  examine  such 
witnesses  as  the  parties  choose  to  produce,  and 
as  to  such  points  as  they  choose  to  raise,  al- 
though the  same  witnesses  have  been  examin- 
ed as  to  the  same  points  before  the  arbitrators. 
He  may  not  take  the  evidence,  or  any  part 
of  It,  from  the  notes  of  the  arbitrators,  unless 
there  be  a  special  provision  in  the  submission, 
or  a  dear  agreement  between  the  parties,  per- 
mitting such  a  course." 

We  deduce  from  the  authorities  the  general 
rule  that  where  two  arbitrators  who  differ 
have  the  power  to  appoint  a  third,  who  shall 
have  authority  to  decide  between  them,  it  Is 
necessary  to  Inform  the  parties  in  interest  of 
his  appointment,  and  gire  them  a  reasonable 


opportunity  to  produce  evldenoe  before  them 
toucUng  the  matters  tai  controversy. 

J.  W.  Coona  was  never  hiformed  of  the  ap- 
pointment of  the  third  arbitrator.  As  far  as 
the  record  shows,  it  came  to  his  knowledge 
casually,  while  in  the  town  of  Gulp^ier.  He 
seems  to  have  known  that  the  board  was  hi 
session,  but,  as  he  only  arrived  in  the  town  at 
1  o'clock  p.  UL,  and  the  award  was  announced 
at  4  o'clock  on  the  evening  of  that  day,  we 
think  the  facts  are  lnsu£Bclent  to  charge  him 
with  having  waived  his  right  to  appear,  or 
having  acquiesced  in  the  denial  of  an  oppor- 
tunity to  Introduce  witnesses  in  his  behalf.  It 
Is  unnecessary  to  cite  authorities  upon  this 
point  The  cases  already  alluded  to,  as  to  the 
duty  of  the  arbitrators  to  rehear,  afford  abund- 
ant support  for  the  proposition  that,  while  the 
right  under  consideration  may  be  waived,  evi- 
dence of  the  waiver  must  b^  dear  and  con- 
duslve. 

It  Is  contended  on  behalf  of  the  appellees 
that  there  has  been  a  ratification  of  the  award, 
by  wliich  any  errors  or  imperfections  in  the 
proceedings  which  led  up  to  it  have  been 
cured. 

In  the  statement  of  t&ctB  at  the  beginning 
of  this  opinion,  we  have  summarlased  the  evi- 
dence upon  this  point.  Only  a  short  time 
elapsed  between  the  rendition  of  the  award  and 
the  determination  upon  the  part  of  J.  W. 
Coons  to  attack  it  by  bill  in  equity.  He  was 
disposed,  in  the  first  place,  to  abide  by  it,  and 
papers  were  prepared  and  steps  taken  looking 
to  its  execution;  but  nothing  was  consummated 
and  nothing  was  done  which  in  any  degree  com- 
promised or  affected  the  right  of  H.  G.  Goons. 
There  Is  nothlag  In  the  situation  which  invites 
a  court  to  apply  the  doctrine  of  estoppel  to  the 
conduct  of  J.  W.  Goons,  and  what  was  done 
falls  far  short  of  an  express  ratification. 

We  are  of  opinion  that  for  the  failure  upon 
the  part  oL  the  arbitrators  to  notify  the  appel- 
lant of  the  appointment  of  the  third  arbitra- 
tor, and  of  their  readiness  to  proceed  with  the 
case,  thus  aflfordlng  him  the  opportunity  to  in- 
troduce evidence  In  support  of  his  contention, 
the  award  should  be  vacated  and  annulled. 

Having  reached  this  condusion,  it  is  unneces- 
sary to  discuss  the  other  grounds  of  attadc 
stated  in  the  bill. 

We  will  now  consider  the  prayer  of  the  cross 
bill  for  relief.  Every  party  hi  Interest  is  be- 
fore the  court  upon  a  bill  to  set  aside  an  award 
upon  grounds  which  unquestionably  give  a 
court  of  equity  jurisdiction.  This  Jurisdiction 
having  once  attached  for  the.  purpose  of  in- 
junction, the  court  may  dedde  the  whole  con- 
troversy, and  render  a  final  decree,  though  all 
the  Issues  are  legal  hi  their  nature,  capable  of 
being  tried  by  a  court  of  law,  and  the  legal 
remedies  therefor  adequate.  Jesns  College  v. 
Bloom,  8  Atk.  262;  Armstrong  v.  Gilchrist,  2 
Johns.  Gas.  431;  People  v.  Chicago,  68  HI. 
424;  Miller  v.  Wfils  (dedded  at  this  term)  28 
S.  B.  337,  where  the  question  was  conclu- 
sively discussed  by  Judge  Rlely;  and  1  Pom. 
Bq.  Jur.  I  236. 
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We  are  tberefore  of  opinion  that  the  decree 
of  the  circuit  court  of  Culpeper  county  should 
be  reversed,  and  the  cause  remanded,  with  in- 
structions to  refer  It  to  a  commissioner  in 
chancery,  to  ascertain  in  what  property,  real 
and  personal,  J.  W.  and  H.  C.  Coons  were 
Jointly  interested  on  the  27th  day  of  May, 
1892,  and  to  state  and  settle  all  Joint  accounts 
existing  between  them  at  that  date;  the  com- 
missioner to  consider  so  much  of  the  eridence 
set  out  in  this  record  as  may  be  pertinent  to 
the  inquiry  directed,  and  any  other  evidence 
that  the  parties  may  desire  to  present 

GARDWBLL,  J.,  absent 


(95  Va.  616) 
VIRGINIA  FIRE  &  MARINE  INS.  00.  v. 
NEW  YORK  CAROUSAL  MFG.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
20,  1898.) 

Appeal  Bohd-^aiinisqmbnt  —  Payment  —  Con- 

PLICT  OF  Laws. 

1.  Where  a  party  has  a  reasonable  time  to 
object  to  an  appeal  bond  as  detective,  but  fails 
to  do  so  until  it  is  too  late  for  the  other  party 
to  give  a  new  bond  or  hare  another  appeal  al- 
lowed, the  appeal  will  not  be  dismissed. 

2.  Where  a  debtor  was  sued  in  one  state  by 
his  creditor,  and  later  was  garnished  in  another 
state,  and  the  creditor  obtained  a  judgment  in 
the  one  state,  which  the  debtor  was  compelled 
to  satisfy  after  issuance  of  execution  thereon, 
and  said  payment  was  pleaded  as  a  bar  to  any 
further  proceedings  in  the  garnishment  suit, 
said  suit  should  have  been  dismissed. 

Error  to  circuit  court  of  city  of  Richmond. 

Garnishment  Iqr  the  New  York  Carousal  Man- 
ufacturing Company  against  the  Virginia  Fire 
&  Marine  Insurance  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  the  garnishee  brings 
error.     Reversed. 

B.  T.  Crump,  for  plaintiff  In  error.  Ander- 
son &  Anderson,  for  defendant  in  error. 

RIELT,  J.  The  defendant  in  error,  at  the 
hearing  of  the  case,  moved  to  dismiss  the  ap- 
peal upon  the  ground  that  the  appeal  bond  is 
defective,  in  that  it  omits  to  provide,  as  a 
part  of  the  condition,  for  the  payment  of  "all 
actual  damages  incurred  in  consequence  of  the 
supersedeas.'* 

The  statute  (Code,  I  3471)  prescribes  that  the 
bond  is  to  be  given  l)efore  the  clerk  of  the 
court  below,  and  requires  that  this  officer  shall 
take  the  bond  and  indorse  on  the  process  that 
it  has  been  given.  The  plaintiff  in  error,  up- 
on the  allowance  of  the  writ  of  error,  prompt- 
ly gave  bond  in  the  required  penalty,  and  with 
all  the  prescribed  conditions,  save  the  one  above 
stated,  before  the  derk  of  the  circuit  court, 
who  accepted  the  same,  and  indorsed  on  the 
process  that  the  bond  had  been  given. 

It  is  usual  for  the  clerk,  whom  the  law  des- 
ignates as  the  officer  to  take  the  bond,  to  pre- 
pare it,  and  the  bond  in  this  case  was  no 
doubt  prepared  by  him,  and  not  by  counsel. 
The  plaintiff   in   error   executed   it,   and   the 


clerk  took  it,  presumably  In  good  faith,  tx>tb 
of  them  supposing  that  it  conformed  to  the  re 
quirements  of  the  statute;  and  the  defendant 
in  error  acquiesced  in  its  sufficiency,  and  in 
the  perfection  of  the  appeal,  untU  the  hearing. 

If  the  defendant  in  error  was  not  satisfied 
with  the  bond,  or  deemed  the  defect  now  pomt- 
ed  out  a  sufficient  ground  for  the  dismissal  of 
the  appeal,  he  should  have  taken  the  necessary 
steps,  within  the  time  that  a  new  bond  might 
have  been  given  or  another  appeal  allowed 
(Code,  §  3474),  where  he  has  had  a  reasonable 
time  in  which  to  do  so,  to  require  a  proper 
bond  to  be  given,  and,  in  the  event  of  i  fail- 
ure to  give  it,  moved  to  dismiss  the  appeal. 
It  is  too  late  to  wait,  before  making  such  mo- 
tion, until  a  new  bond  cannot  be  given  or  an- 
other appeal  allowed.  To  dismiss  the  appeal 
at  this  late  day,  under  these  circumstances, 
would  be  grossly  unjust.  The  appellee,  after 
such  delay,  must  be  considered  as  having 
waived  any  objection  to  the  defect  in  the 
bond.  Following  the  course  which  has  been 
heretofore  pui*sued  by  this  court  in  dealing 
with  similar  cases,  the  motion  to  dismiss  must 
be  overruled.  Jackson's  Adm'x  v.  Hender- 
son, 3  Leigh,  196;  Pugh's  Ex*r  v.  Jones,  « 
Leigh,  299;  Brown  v.  Matthews,  1  Rand.  462; 
Johnston  v.  Syme,  3  Call,  522;  Acker  v.  Rail- 
road Co.,  84  Va.  (US,  5  S.  E.  688:  Orr  v.  Pen- 
nington, 93  Va.  2GS,  24  S.  E.  928. 

The  judgment  appealed  from  was  rendered 
against  the  plaintiff  in  error  as  garnishee  under 
an  attachment  sued  out  by  the  defendant  in 
error  against  the  garnishee's  creditor,  who 
was  a  nonresident  of  this  state. 

The  creditor  resided  in  the  state  of  North 
Carolina,  and,  prior  to  the  issue  of  the  at- 
tachment, bad  brought  suit  in  that  staie 
against  the  garnishee  to  recover  the  same  debt 
which  it  was  sousrht  to  subject  by  the  at- 
tachment This  suit  was  still  pending  and 
undetermined  when  the  attachment  was  sued 
out. 

The  writ  of  error  awarded  by  this  court 
brings  under  review  the  right  of  the  circuit 
court  of  the  city  of  Richmond,  upon  the  facts 
disclo&ed  by  the  record,  to  give  judgment 
against  the  garnishee. 

Where  there  is  an  action  by  a  creditor 
against  his  debtor  to  recover  a  debt  due  to 
him  pending  in  a  court  in  one  jurisdiction, 
and  at  the  same  time  an  attachment  against 
the  creditor  and  a  garnishment  against  his 
debtor  pending  in  another  court  in  a  different 
jurisdiction,  to  subject  the  same  debt  to  the 
satisfaction  of  a  liability  of  the  creditor,  there 
is  a  conflict  among  the  authorities  as  to  the 
proper  course  to  be  pursued  by  the  respective 
courts. 

It  is  held  by  one  line  of  the  authorities  that 
the  court  which  first  acquires  jurisdiction  over 
the  debt  has  the  right  to  maintain  it  to  the 
end  of  the  litigation,  and  enforce  or  subject 
the  debt.  Irrespective  of  the  proceedings  in 
the  other  court;  and  that  the  court  which  hist 
acquires  jurisdiction  as  to  the  debt,  whether  it 
be  by  the  action  of  the  creditor  to  recover  his 
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debt  or  under  a  garnishment  by  his  creditor, 
must  dismiss  the  action  or  garnishment,  when 
the  pendency  of  the  prior  action  or  garnish- 
ment is  duly  brought  to  its  notice.  Wallace 
V.  McConnell.  13  Pet.  136;  Whipple  v.  Rob- 
bins,  97  Mass.  107;  Banlc  v.  Rollins,  99  Mass. 
813;  Embree  v.  Hanna,  5  Johns.  100;  Shrews- 
bury V.  Tufts,  41  W.  Va.  212,  23  S.  B.  692; 
Dralce,  Attachm.  (7th  Bd.)  S  700;  2  Wade, 
Attachm.  §  494. 

The  other  line  of  the  authorities  holds  that 
whether  the  action  by  the  creditor  to  recover 
his  debt  or  the  garnishment  be  first  com- 
menced, the  court  in  which  the  action  by  the 
creditor  is  pending  should,  upon  due  notice  of 
the  garnishment,  either  suspend  all  proceed- 
ings in  the  action  to  await  the  determination  of 
the  garnishment,  or,  which  is  deemed  better, 
proceed  to  Judgment  on  the  debt,  with  a  stay 
of  execution  on  the  judgment  until  the  garnish- 
ment is  determined,  which  stay  can  be  re- 
moved or  made  perpetual,  in  whole  or  in  part, 
as  th?  exigency  of  the  case  may  require.  By 
this  course  the  rights  of  the  attaching  creditor 
would  not  be  injuriously  affected,  and  the 
garnishee  would  at  the  same  time  be  effectu- 
ally protected  against  a  double  liability.  Craw- 
ford V.  Clute,  7  Ala.  167;  Crawford  v.  Slade, 
9  Ala.  887;  Gaslight  Co.  v.  Merrick,  61  AJa. 
534;  McF^dden  v.  O'Donnell,  18  Cal.  160; 
McKeon  v.  McDermott,  22  Cal.  667;  Harvey 
V.  Railway  Co.,  60  Minn.  406,  52  N.  W.  906; 
Rowland  v.  Railway  Co.,  134  Mo.  474,  86  S. 
W.  29;  Drake,  Attachm.  §  701;  GaUego  v. 
Chevalle,  2  Brock.  285,  Fed.  Cas.  No.  6,200, 
note  at  end  of  the  opinion. 

It  is  unnecessary  in  this  case,  however,  to  de- 
cide between  these  conflicting  authorities,  for 
under  neither  line  of  them  can  the  Judgment 
appealed  from  be  upheld. 

The  insurance  company  (the  plaintiff  in  er- 
ror), on  January  18,  1895,  filed  its  answer  to 
the  complaint  in  the  suit  brought  against  it  ha 
the  superior  court  of  Lenoir  county,  N.  C,  by 
its  creditor,  J.  H.  Tumage,  who  was  also  the 
debtor  in  the  attachment  suit,  and  duly  set 
forth,  among  other  defenses,  the  pendency  of 
the  attachment  suit  in  the  circuit  court  of  the 
city  of  Richmond,  and  the  garnishment  against 
the  company,  averred  the  validity  of  the  said 
proceedings  according  to  the  laws  of  Virginia, 
and  asked  that  it  be  protected  against  the  re- 
covery of  any  part  of  the  debt  sued  for  which 
it  might  be  adjudged  to  pay  by  the  circuit 
court  of  the  city  of  Richmond  under  the  gar- 
nishment. 

It  also,  on  February  4,  1895,  filed  its  answer 
to  the  garnishment  in  the  circuit  court  of  the 
city  of  Richmond,  wherein  It  referred  to  the 
action  brought  against  it  In  the  court  in  North 
Carolina,  and  exhibited  .with  its  answer  a  cer- 
tified copy  of  all  the  proceedings  in  the  said 
action  up  to  that  time.  The  circuit  court  there- 
upon, without  entering  a  formal  order  to  that 
effect,  directed  that  the  garnishment  should 
await  the  result  of  the  suit  in  North  Carolina. 

At  the  May  term,  1895,  of  the  superior  court 
of  Lenoh*  county,  N.  C,  it  presented  to  the 


court  a  certified  copy  of  the  proceedings  in  the 
attachment  suit  in  the  circuit  court  of  the  city 
of  Richmond,  and  claimed  that  the  court  should 
not,  and  moved  that  it  do  not,  proceed  to  the 
trial  of  the  action  of  Tumage  against  the 
company  until  the  attachment  suit  was  deter- 
mined. The  oourt,  however,  overruled  the 
motion,  and  on  May  17,  1896,  gave  judgment 
against  the  company  for  the  entire  amount  of 
the  debt.  Execution  was  issued  on  the  Judg- 
ment on  May  22,  1895,  directed  to  the  sheriff 
of  Lenoir  county,  whereby  the  company  was 
obliged  to  pay,  and  did  pay,  the  same  on  Octo- 
ber 12.  1895. 

On  November  22,  1896,  the  garnishee  filed  an 
amended  and  supplemental  answer  to  the 
garnishment  in  the  circuit  court  of  the  city 
of  Richmond,  in  which  it  set  forth  that  the 
court  In  North  Carolina  had  overruled  its 
plea  of  the  pendency  of  the  attachment  suit 
and  garnishment  against  it  on  the  ground  that 
the  suit  In  North  Carolina  was  Instituted  prior 
to  the  attachment  suit,  and  that,  therefore,  the 
court  in  that  state  acquired  priority  of  Jurisdic- 
tion of  the  subject-matter  of  the  litigation; 
that  the  court  had  given  Judgment  against  it 
for  the  full  amount  of  the  debt;  that  execution 
was  at  once  Issued  on  the  Judgment;  and  that, 
having  moneys  in  the  hands  of  its  agents  in 
that  state  liable  to  the  execution,  it  had  been 
compelled  to  pay  the  same.  It  exhibited  with 
its  amended  answer  a  certified  copy  of  the  rec- 
ord of  the  suit  in  the  court  in  North  Carolina, 
containing  all  the  proceedings  had  therein  sub- 
sequent to  the  proceedings  contained  in  the 
copy  of  the  record  filed  with  its  former  answer, 
the  two  making  a  complete  record  of  the  suit, 
and  prayed  a  dismissal  of  the  garnishment 
against  it  This  the  circuit  court  refused  to 
do,  and  gave  Judgment  against  the  garnishee 
for  the  amount  of  the  debt  of  the  attaching 
creditor,  the  defendant  in  error.  If  this  Judg- 
ment be  sustained,  then  the  garnishee  will,  to 
that  extent,  have  to  pay  its  debt  over  again. 

It  is  a  settled  rule,  founded  upon  obvious 
principles  of  natural  Justice,  that  a  garnishee 
cannot  be  lawfully  compelled  to  pay  the  same 
indebtedness  twice.  Nothing  can  be  more 
clearly  Just  than  that  a  person  who  has  been 
compelled  by  a  court  of  competent  Jurisdiction 
to  pay  a  debt  should  not  be  compelled  to  pay 
It  over  again.  Consequently,  when  he  is  in 
such  a  situation  that,  if  charged  as  garnishee, 
this  would  be  the  result,  he  will  not  be  char- 
ged, unless  his  situation  is  due  to  his  own 
fault  or  neglect 

The  garnishee  in  this  case  was  guiltless  of 
any  fraud  or  collusion.  It  took  all  necessary 
steps  to  prevent  a  recovery  in  the  suit  in  the 
state  of  North  Carolina  of  the  debt  agahist  it 
It  made  a  full  disclosure  to  the  court  of  the 
facts  of  its  situation.  It  duly  pleaded  the 
pendency  of  the  attachment  suit  and  the  gar- 
nishment against  it  It  endeavored  to  obtain 
a  suspension  of  all  proceedings  in  the  suit  un- 
til the  determination  of  the  garnishment 
against  It  but  the  court  holding  that  it  had 
priority  of  Jurisdiction,   refused   to  stay  the 
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suit,  and  gaye  Judgment,  upon  which  it  allowed 
execution  to  be  Issued. 

Hie  garnishee  is  a  cotporatioii  created  under 
the  laws  of  the  state  of  Virginia,  with  its 
home  office  in  the  city  of  Richmond,  and  was 
engaged  in  the  business  of  insuring  property 
against  loss  by  fire  In  this  and  other  states.  It 
had  complied  with  the  laws  of  North  Carolina, 
by  which  foreign  corporations  were  authorized 
to  do  business  in  that  state,  and  under  its 
laws,  for  the  purposes  of  suit,  was  deemed  a 
resident  of  that  state,  and  amenable  to  a  per- 
sonal Judgment.  It  had  moneys  in  the  hands 
of  its  agents  in  that  state,  and,  execution  hav- 
ing been  issued  on  the  Judgment,  it  could  not 
escape  its  payment 

Under  these  circumstances,  the  circuit  court 
should  not  have  given  Judgment  against  the 
garnishee.  It  iiad  been  compelled,  after  a  jtull 
disclosure,  to  pay  the  debt  once  under  the  Judg- 
ment of  a  tribunal  having  legal  Jurisdiction 
to  decide  and  adequate  power  to  enforce  its 
decision,  and  had  therefore  an  indisputable 
claim  to  protection  against  the  second  payment 
of  the  debt.  Garlty  v.  Glgie,  130  Mass.  184; 
Eddy  V.  O'Hara,  132  Mass.  56;  Insurance  Oo. 
V.  Corbetts,  165  HI.  592,  46  N.  E.  631. 

For  the  foregoing  reasons  the  Judgment  ap- 
pealed from  must  be  reversed,  and  the  garnish- 
ment against  the  plaintiff  in  error  be  dismissed. 


(95  Va.  609) 

SCHMELZ  et  aL  v.  RIX  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

20.  1808.) 

Altbratiox  of  Instruments— Effect— D bed  of 

Trust — Construction — AppbaI/— Ju- 

RiSDiCTioxAL  Amount. 

LThe  makers  of  notes  are  not  relieved  of 
liability  by  an  alteration  made  by  an  indorsee 
with  their  consent. 

2.  The  makers  of  notes,  payable  to  and  in- 
dorsed by  J.,  delivered  them  to  a  bank,  to  take 
np  a  prior  note,  and  executed  to  W.  a  deed,  "in 
trust  to  secure  the  payment  of  two  promissory 
negotiable  notes,"  describing  such  notes.  The 
deed  required  the  trastee.  m  case  of  sale,  to 
sell  "for  cash  as  to  so  much  of  the  proceeds"  as 
might  be  necessary  to  pay  the  expenses  of  the 
trust,  "and  to  discharge  the  amount  of  money 
then  payable  upon  said  notes,"  and  provided 
that,  if  no  default  was  made,  a  release  should 
be  executed.  Hdd,  that  the  deed  was  a  se- 
curity for  the  debt,  and  not  a  mere  indemni^ 
to  the  indorser,  though  it  stated  that  the  sale 
should  be  made  when  J.  should  so  require,  and 
in  the  covenant  for  payment  of  taxes  and  other 
charges  on  the  property  it  declared  that  such 
duties  were  imposed  for  the  "further  protection 
of  either  J.  or  nis  assigns." 

8.  A  bill  sought  to  enjoin  the  execution  of  a 
deed  of  trust  securing  notes  amounting  to  ^500, 
Hdd,  that  an  appeal  from  the  decree  could  not 
be  dismissed  on  the  ground  that  less  than  $500 
was  involved. 

Appeal  from  circuit  court  of  Newport  News. 

Bill  by  RIx  &  Bentley  against  Schmelz  Bros, 
and  one  Wilcox,  trustee,  for  an  injunction. 
From  a  decree  for  complainants,  Schmelz  Bros, 
appeal.     Reversed. 

Thos.  Tabb  and  Francis  L.  Causey,  for  appel- 
lants. W.  J.  Nelms,  Bickford  &  Stuart,  and  Q. 
X.  Wise,  for  appellees. 


KEITH,  P.  This  controversy  originated  In 
a  bill  of  injunction  filed  by  Riz  &  Bentley  In 
the  circuit  court  for  the  city  of  NewpMt  News, 
to  which  bill  Schmehs  Bros,  and  Wilcox,  trus- 
tee, were  made  parties  defendant  The  plead- 
ings and  proof  show  the  following  case: 

Schmelz  Bros,  discounted  a  negotiable  note 
for  Rix  &  Bentley  for  the  sum  of  $500,  pay- 
able at  their  banking  house  in  Newport  News, 
Va.,  on  the  1st  day  of  November,  1883.  This 
note  was  indorsed  by  £2.  W.  Johnson  and  W. 
Scott  Boyenton,  and  was  duly  protested  for 
nonpayment  Rix,  the  managing  partner  of 
Rix  &  Bentley,  applied  for  a  renewal  of  this 
note,  which  was  agreed  to,  and  on  the  13th  of 
November  he  came  to  the  banking  house  ot 
Schmelz  Bros,  with  two  notes,  each  bearing 
date  on  that  day,  and  Indorsed  by  Johnson  and 
Boyenton,  one  for  $300,  payable  three  months 
after  date,  and  the  other  for  $200,  payable  six 
months  after  date.  The  sole  purpose  of  the 
execution  of  the  last  note  was  to  take  op  the 
protested  note  of  $500,  upon  which  appeared 
the  names  of  all  those  upon  the  new  notes. 
When  the  notes  were  offered  to  Schmels  Bros., 
the  teller  of  the  bank  discovered  that  they  bore 
date  on  the  13th  instead  of  the  Ist  day  of  No- 
vember, the  date  of  maturity  of  the  $500  note: 
and  after  some  hesitation  upon  the  part  of 
George  A.  Schmelz,  who  conducted  the  nego- 
tiation upon  the  part  of  the  bank^  the  date  of 
the  two  notes  was  changed  from  the  13th  to  the 
1st  day  of  November.  This  change,  the  evi- 
dence sufficiently  shows,  was  made  with  the 
knowledge  and  acquiescence  'of  Rix.  To  se- 
cure these  notes  a  deed  of  trust  was  given  by 
Rix  &  Bentley  conveying  certain  personal  prop- 
erty to  Wilcox,  trustee,  "in  trust  to  secure  the 
payment  of  two  promissory  negotiable  notes 
made  by  Rix  &  Bentley,  payable  to  the  order 
of  E.  W.  Johnson  at  the  banking  house  of 
Schmelz  Bros.,  Newport  News,  Va.,  each  bear- 
ing date  the  13th  of  November,  1803,  one 
for  $300,  payable  three  months  after  date, 
and  another  for  $200,  payable  six  months  after 
date."  When  these  notes  became  dne  defanlt 
was  made  in  their  payment  and  the  trustee, 
at  the  instance  of  the  creditors  secured,  adva> 
tised  the  property  for  sale.  Thereupon  Rlz  ft 
Bentley  sued  out  an  injunction,  and,  the  cir- 
cuit court  of  Newport  News  having  entoed 
a  decree  perpetuating  it  Schmelz  Bros,  applied 
for  and  obtained  an  appeal  to  this  court 

The  first  question  which  arises  is  upon  a 
motion  of  the  appellee  to  dismiss  the  a^ieal  up- 
on the  ground  that  less  than  $500  is  involved. 
In  this  view  we  cannot  concur.  The  bill  preys 
an  Injunction  to  the  execution  of  a  deed  of 
trust  given  to  secure  two  negotiable  notes, 
amounting  to  the  sum  of  $600.  This  injunc- 
tion was  granted  and  perpetuated.  It  placed 
the  whole  sum  secured  in  controversy,  and,  by 
the  decree,  the  aiqpeliants  were  deprived  of  a 
security  for  the  notes  due  them.  The  motion 
to  dismiss  must,  therefore,  be  overruled. 

Many  interesting,  and  some  doubtful,  ques- 
tions were  discussed  by  counsel;  but  in  our 
view  of  the  case,  it  may  be  disposed  of  upon 
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w<ell-setttled  prlociples  of  law.  It  li  needless 
to  enter  the  field  of  controversy  to  which  we 
are  Inylted,  as  to  the  effect  of  alterations  of  a 
written  instrument;  for,  as  we  have  already 
said,  the  alteration  here  complained  of  was 
made  with  the  knowledge  and  acquiescence  of 
the  makers  or  the  note.  Said  a  distinguished 
writer  upon  negotiable  Instruments:  ''It  Is 
quite  obvious  that,  when  the  parties  to  a  bill  or 
note  agree  to  a  change  of  auy  of  Its  terms, 
they  cannot  complain  of  an\'  such  change  as 
an  alteration.  They  have  as  much  right  to 
change  as  to  make  the  contract.'*  Daniel,  Neg. 
Inst  (4th  Ed.)  S  1401. 

We  are  of  opinion  that,  under  the  circumstan- 
ces disclosed  in  this  record,  Rix  &  Bentley 
are  bound  upon  the  notes  executed  by  them, 
one  for  $200  and  the  other  for  $300,  dated,  orig- 
inally, the  13  th,  and  subsequently  changed  to 
the  1st,  day  of  November,  1893. 

It  Is  claimed  upon  the  part  of  the  appellees 
that  the  deed  of  trust  to  Wilcox  was  a  mere  In- 
denmlty  to  the  IndorsLT  Johnson,  and  that,  he 
having  incurred  no  liability  by  reason  of  said 
note,  the  deed  never  became  operative;  and  in 
support  of  tills  proposition  Hopewell  v.  Bank, 
10  Leigh,  211,  is  cited.  This  case  Is  authority 
for  the  well-settled  proposition  "that  where  a 
deed  is  given  to  protect  sureties  and  Indorsers, 
and  they  have  incurred  no  loss  or  damage,  the 
security  given  for  their  Indemnity  does  not 
Inure  to  the  benefit  of  the  principal." 

But  the  contention  of  the  appellees  proceeds 
upon  a  false  premise.  The  deed  In  question  is 
not  a  deed  for  the  Indemnity  of >  the  surety. 
It  conveys  property  to  a  trustee,  and  pledges  it 
for  the  payment  of  the  debt  secured.  The 
quotation  already  made  from  the  instrument 
in  question  would  seem  to  be  conclusive  of 
this  proposition,— "in  trust  to  secure  the  pay- 
ment of  two  promissory  negotiable  notes,"  and 
then  proceeding  with  a  description  of  the  notes 
themselves.  Further  on,  in  prescribing  the 
duties,  the  trustee,  hi  case  of  sale,  is  required 
to  sell  "for  cash  as  to  so  much  of  the  proceeds 
as  may  be  necessary  to  defray  the  expenses  of 
executing  this  trust,  ^  *  ^  and  ta  discharge 
the  amount  of  mone^  then  payable  upon  said 
notes,"  concluding  with  the  provlsi<Hi:  'If  no 
default  shall  be  made  in  the  payment  of  either 
of  the  above-mentioned  notes  or  Insurance  pre- 
miums, then,  on  the  request  of  the  parties  of 
the  first  part,  a  good  and  sufficient  deed  of  re^ 
lease  shall  be  executed  to  them  upon  their  own 
proper  costs  and  charges."  It  is  true  that  the 
deed  does  say  that  the  sale  shall  be  made  when 
Johnson,  the  Indorser,  his  executors,  adminis- 
trators,  or  assigns,  shall  so  require;  and,  ha  the 
covenant  for  the  payment  of  taxes,  assess- 
ments, dues,  and  diarges  upon  the  property,  it 
is  declared  that  these  duties  are  imposed  for 
the  "further  protection  of  either  B.  W.  John- 
son or  his  assigns";  but  looking  to  the  whole 
deed,  to  the  fact  that  Rix  &  Bentley  owed  a 
debt  to  Schmelz  Bros.,  and  that  the  effect  of 
the  deed  was  to  appropriate  their  property  to 
rhe  pay  mere  of  their  Just  debt,  we  have  no 


doubt  that  It  Is  to  be  construed  as  a  security 
for  the  debt  itself,  and  not  as  an  indemnity  to 
the  indorser,  which  would  inure  to  the  benefit 
of  the  principal  creditor  only.  In  the  event  that 
loss  or  damage  befell  the  indorser. 

For  the  reasons  given,  we  are  of  opinion  that 
the  circuit  court  erred  In  perpetuating  the  in- 
junction, and  its  decree  must  be  reversed* 

CARD  WELL,  J.,  absent. 


(101  Ga.  248) 

CROVATT  V.  MASON. 

(Supreme  Court  of  Georgia.     May  21,  1897.) 

Constitution iL    Law— Local    Actb— Municipal 
Opfices— Trrms  of    Of  picb— Effect  of  Res- 

lOKATION— Quo      WaRBAMTO— BlOHT     TO      HOLD 

Offick—Paktibs. 

1.  An  act  of  the  general  assembly  which  ren- 
ders council  men  and  aldermen  of  the  cities  and 
towns  of  this  state  incompetent  to  hold  any 
other  municipal  ofQce  during  the  time  for  which 
they  were  chosen  is  not  unconstitutional  because 
by  its  terms  such  act  is  made  applicable  only  to 
cities  and  towns  of  2,000  inhabitants  or  more; 
but  the  same  is  a  general  act,  and  as  such  is 
applicable  to  all  towns  and  cities  within  the 
state  falling  within  the  designated  cUss  at 
the  time  of  its  passage,  or  wnich  may  do  so 
thereafter. 

2.  The  office  of  msyor  of  a  city  or  town  hav- 
ing more  than  2,000  inhabitants  is  a  municipal 
office,  within  the  meaning  of  such  act 

8.  An  act  amending  an  existing  charter  of  a 
municipal  corporation,  which  provides  that  "the 
mayor  and  aldermen  shall  hold  their  office  for 
two  years,  or  until  their  successors  are  elected 
and  qualified,"  fixes  the  terms  of  such  officers 
at  two  years,  (a)  The  term  of  one  of  such  offi- 
cers is  not  reduced  or  changed  by  his  resigna- 
tion of  the  office  and  the  election  of  his  succes- 
sor before  the  expiration  of  two  years  from  the 
beginning  of  such  term. 

4.  An  application  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  writ  of  quo  warranto,  to 
inquire  into  the  right  of  a  person  to  hold  the 
office  of  mayor  of  a  city,  the  duties  of  which 
such  person  is  In  fact  discharging,  will  be  grant- 
ed at  the  instance  of  any  other  person  who 
either  claims  the  office,  or  is  interested  therein. 
If,  however,  the  facts  upon  which  a  claim  to 
the  office  is  based  are  set  forth,  and,  on  their 
face,  show  that  the  claim  is  not  well  founded, 
the  application,  so  far  as  it  rests  upon  this 
ground,  is  not  sustainable. 

6.  A  defeated  candidate  for  the  office,  whether 
he  does  or  does  not  claim  the  same,  if  a  citizen 
of  the  city,  has  such  an  interest  in  the  office  as 
will  entitle  him  to  have  the  application  granted, 
in  a  proper  case  made. 

6.  Where  such  an  application  is  made  by  a 
relator  who  predicates  his  prayer  on  two 
grounds,  viz.  (1)  that  the  person  receiving  the 
highest  number  of  votes  was  ineligible  to  hold 
the  office,  and  that  the  relator,  being  eligible, 
received  the  next  highest  number  of  votes,  ana 
for  this  reason  he  claims  such  office;  and  (2) 
that  the  relator  is  a  citizen  of  such  city,  and  of 
the  state  and  county  in  which  the  same  is  sit- 
uated, and  as  such  citizen  has  an  interest  in 
such  office,— t^e  first  of  these  grounds  affords 
no  cause  for  granting  the  reuef  souaht,  be- 
cause the  claim  to  the  office,  considered  in  the 
light  of  the  facts  on  which  it  is  based,  is  with- 
out merit,  in  that  it  fails  to  show  any  right  on 
the  part  of  the  applicant  to  have  and  exercise 
the  QUties  and  prerogatives  of  the  office;  but 
the  second  ground,  based  on  citizenship  and  con- 
sequent interest  in  the  office,  taken  in  connec- 
tion with  the  alleged  ineligibility  of  the  incum- 
bent of  the  office,  makes  a  case  entitling  the 
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applicant.  In  his  capacity  as  citizen,  to  an  or- 
der granting  leave  to  file  the  information. 
(Syllabns  by  the  Gonrt) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Application  by  A.  J.  Grovatt  for  leave  to 
file  an  information  in  the  nature  of  a  quo 
warranto  against  E.  H.  Mason.  From  a  judg- 
ment denying  the  petition,  plaintiff  brings  er- 
ror.    Reversed. 

The  following  is  the  official  report: 
Grovatt  presented  his  petition,  praying  for 
leave  to  file  the  same  as  an  information  in  the 
nature  of  a  writ  of  quo  warranto;  claiming 
that  in  law  he  was  the  duly-elected  mayor  of 
the  city  of  Brunswick,  and  that  Mason  was 
illegally  holding  the  office.  Upon  the  hearing 
the  prayer  was  denied,  and  Grovatt  excepted. 
The  case  was  submitted  to  the  Judge  upon  an 
agreement  as  to  the  facts,  from  which  the 
following  appears:  At  the  annual  election  for 
aldermen  for  the  city,  held  on  the  second 
Saturday  in  December,  18d5,  Mason  was  elect- 
ed an  alderman  and  member  of  the  city  coun- 
cil for  the  term  established  by  law.  He  quali- 
fied as  such,  and  was  chosen  by  the  council 
as  its  chairman,  and  continued  in  the  dis- 
charge of  the  duties  of  that  office  until  Decem- 
ber 23,  1896.  Previously,  on  the  second  Satur- 
day of  that  month,  an  election  was  legally  held 
for  mayor  and  four  aldermen  for  the  city  for 
the  term  established  by  law,  commencing  on 
the  first  Monday  in  January,  1897,  at  which 
election  Mason  and  Grovatt  were  candidates 
for  the  office  of  mayor,  receiving,  respectively, 
443  and  123  votes;  and  the  managers  of  the 
election  declared  Mason  duly  elected  to  the 
office  of  mayor.  On  the  23d  of  the  same 
month,  at  a  meeting  of  the  mayor  and  coun- 
cil, Mason  tendered  his  resignation  of  his  un- 
expired term  as  alderman,  which  was  accepted 
and  approved  by  the  mayor  and  council;  and 
on  December  30th  Butts  was  elected  alderman 
to  succeed  Mason,  and  qualified  as  such.  Af- 
terwards, on  the  first  Monday  hi  January, 
1897,  Mason  took  the  oath  of  office  as  mayor 
for  the  term  fiixed  by  law,  beginning  on  that 
day,  and  has  since  been  in  possession  and  en- 
joyment of  the  office,  discharging  its  duties. 
The  agreed  facts  include  and  refer  to  the  Gen- 
eral Statutes  of  the  state,  and  the  law  appli- 
cable to  such  cases,  the  several  acts  of  the  legis- 
lature incorporating  the  city  of  Brunswick,  and 
the  acts  amendatory  thereof;  being  acts  of 
August  27,  1872,  November  12,  1889,  and  De- 
cember 23,  1892.  The  relator  contends  that 
for  the  period  of  two  years  after  the  first  Mon- 
day in  January,  1896,  Mason,  having  been 
elected  an  alderman  for  that  term,  Is  ineligible 
to  be  elected  to  and  hold  the  office  of  mayor. 

Grovatt  &  Whitfield,  Glenn  &  Rountree,  and 
J.  A.  Noyes,  for  plaintiff  in  error.  Brantley 
ft  Bennet,  for  defendant  in  error. 

LITTLE,  J.  The  official  report  states  the 
facts.  The  application  for  leave  to  file  an  in- 
formation in  the  nature  of  a  writ  of  quo  war- 


ranto which  was  made  In  this  case  was  denied 
generally  by  the  Judge  of  the  Brunswick  cir- 
cuit. We  reverse  that  Judgment,  and  in  do- 
ing so  have  considered  all  the  grounds  which 
were  urged  here,  both  by  the  briefs  and  in 
the  argument,  in  support  of  the  Judgment  ren- 
dered below,  as  well  as  the  objections  urged 
thereto  by  the  plaintiff  in  error,  and  will  now 
give  the  conclusions  to  which  such  considera- 
tion has  led: 

It  is  contended  by  the  plaintiff  In  error  that 
the  defendant  was  ineligible  to  hold  the  office 
of  mayor  of  Brunswick  on  December  12,  1S06. 
the  date  at  which  the  regular  election  was 
held,  and  that  such  ineligibility  was  caused  by 
the  following  facts:  On  the  second  Saturday 
in  December,  1895,  the  defendant  was  elected 
an  alderman  of  the  city  of  Brunswick  for  and 
during  a  term  of  two  years,  commencing  on 
the  1st  Monday  in  January,  1896,  and  that  be 
qualified  and  was  -filling  the  said  term  as  alder- 
man of  Brunswick  at  the  date  of  the  reg:ulnr 
election  in  1896,  and  that  the  term  for  which 
he  was  elected  alderman  did  not  expire  until 
the  first  Monday  in  January,  1898.  That  un- 
der the  laws  of  Georgia  he  was  not  eligible 
to  the  office  of  mayor  of  Brunswick  during 
the  term  for  which  he  was  elected  alderman, 
and  is  not,  therefore,  entitled  to  hold  the  office 
of  mayor,  for  which  office  he  was  a  candidate, 
and  received  a  majority  of  the  votes,  Decem- 
ber 12,  1896.  To  this  contention  It  Is  replied 
l^  the  defendant  that,  by  the  provisloDs  of 
an  act  to  consolidate  and  amend  the  several 
acts  incorporating  the  city  of  Brunswick  (Acts 
1872,  p.  151),  it  is  provided  that  all  male  per- 
sons, citizens  of  the  United  States,  who  have 
resided  6  months  in  the  state,  and  SO  days  im- 
mediately preceding  the  election  in  the  coriwr- 
ate  limits  of  Brunswick,  have  registered,  at- 
tained the  age  of  21  years,  and  paid  all  taxes 
legally  demanded,  etc.,  shall  be  qualified  to 
vote  for  mayor  and  aldermen,  and  that  any 
person  legally  entitled  to  vote  for  those  officers, 
and  who  shall  have  actually  resided  12  months 
previous  to  the  election  in  said  city,  was  and 
Is  eligible  to  the  office  of  mayor  or  alderman; 
that  the  respondent  was  qualified  under  this 
act  to  hold  the  office  of  mayor,  and  that  the 
act  of  1895,  as  well  as  the  act  of  1889,  of 
which  It  is  amendatory,  and  which  are  relied 
on  by  the  plaintiff  as  establishing  the  Ineligi- 
bility of  the  defendant,  are  unconatltntlonal 
and  void,  because  they  except  from  their 
operation  towns  of  less  than  2,000  Inhabitants, 
and  are  not,  therefore,  general  laws. 

The  provisions  of  the  act  of  1889  (Acts 
1889,  p.  181),  9LB  amended,  are  incorporated 
in  Acts  1895,  p.  79,  which  reads  as  follows: 
"Section  1.  That  from  and  after  the  passage 
of  this  act,  the  coundlmen  and  aldermen  of 
the  towns  and  cities  of  this  state  shall  be  in- 
competent to  hold,  except  in  towns  of  less 
than  two  thousand  inhabitants,  any  other  mu- 
nicipal office  in  said  towns  and  cities  during 
the  time  for  which  they  are  chosen;  provid- 
ed that  nothing  herein  contained  shall  apply 
to  any  municipal  office  which  is  to  be  ftUed 
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by  appointment  by  the  mayor;  provided  fur- 
ther tbat  nothing  in  this  act  shall  be  so  con- 
strued as  to  allow  any  one  person  to  hold 
more  than  one  municipal  office  at  any  one 
time,  but  any  councilman  or  alderman  ap- 
pointed during  his  term  to  any  other  munici- 
pal  office,  shall  resign  his  po6iti(Hi  as  coun- 
cilman or  alderman  before  he  shall  be  eligi- 
ble to  enter  upon  the  duties  of  the  appointed 
office."  The  objection  urged  to  this  act  is 
that  by  its  proTisions  an  entire  class  is  ex- 
cepted, and  the  excepted  class  is  left  without 
any  law  on  the  subject,  and,  being  so.  the 
act  Is  not  general  in  its  nature,  and  must  be 
obnoxious  to  the  constitutional  provision.  In 
that  It  Is  so  limited  as  not  to  have  uniform 
operation  throughout  the  state;  and  the  case 
of  Mathls  V.  Jones,  84  Ga.  804,  11  S.  E.  1018, 
is  cited  to  support  the  proposition  that  gen- 
eral laws  "cannot  be  deprived  of  their  force 
in  one  part  of  the  state  without  simultaneous- 
ly depriving  them  of  force  In  every  other 
part."  The  proposition  is  sound,  and  the  au- 
thority good;  but  the  application  is  the  fault 
of  the  argument,  as  we  view  it.  A  law  which 
has  uniform  operation  throughout  the  state 
must  be  a  general  law  as  contemplated  by  our 
constitution;  and,  quoting  from  Chief  Justice 
Bleckley  in  the  case  cited  supra:  **A  law 
maj  take  its  general  nature  either  from  its 
territorial  comprehensiveness,  or  from  the  na- 
ture of  its  subject-matter,  or  from  both.  A 
law  may  be  of  a  general  nature,  notwith- 
standing its  subject-matter  is  of  a  local  na- 
ture, its  general  nature  being  due  alone  to  its 
territorial  comprehensiveness.  A  law  which 
is  general,  by  reason  of  its  territorial  com- 
prehensiveness only,  can  no  more  be  Ihnited 
In  its  operation  territorially  by  a  subsequent 
special  law  than  one  which  is  general  in  the 
nature  of  its  subject-matter."  The  conten- 
tion of  the  respondent  in  this  case  would 
seem  to  require  that  a  law,  to  be  general, 
must  be  universal  in.  its  operation.  It  will 
be  noted  that  our  constitution  only  requires 
It  to  have  uniform  operation,— that  is,  to  ap- 
ply to  all  persons,  matters,  or  things  which 
it  is  intended  to  affect;  to  operate  on  all 
which  come  within  tlie  scope  .of  its  provisions 
alike,— that  is,  uniformly.  "Uniform"  does 
not  mean  universal.  People  v.  Judge  of 
Twelfth  Dlst.,  17  Gal.  547.  The  constitution 
Is  complied  with,  in  this  respect,  when  the 
law  operates  uniformly  upon  all  persons  who 
are  brought  within  the  relations  and  circum- 
stances provided  by  it.  McAunich  v.  Rail- 
road Co.,  20  Iowa,  338.  And  a  law  is  general 
under  the  constitution  of  Georgia,  when  it 
operates  uniformly  throughout  the  whole 
state  upon  the  subject  or  class  of  subjects 
with  which  it  purposes  to  deal.  Lorentz  v. 
Alexander,  87  6a.  444,  13  S.  E.  632.  If  it  ex- 
cepts one  or  several  of  those  subjects  or  classes 
of  aabjects,  It  la  not  general.  Id.  A  statute  re- 
lating to  persons  or  things  as  a  class  is  a  general 
law.  Van  Riper  v.  Parsons,  40  N.  J.  Law,  123; 
Wheeler  v.  City  of  Philadelphia.  77  Pa.  St.  338. 
The  application  of  this  principle  has  been  direct- 


ly ruled  by  this  court,  in  construing  the  stat- 
utes of  this  state,  In  Bone  v.  State,  86  Ga. 
108,  12  S.  E.  205,  where  the  act  construed  au 
thorized  the  superior  court  to  sit  in  two  sec 
tions  in  counties  of  this  state  In  which  there 
were  cities  of  10,000  inhabitants  or  more. 
The  court  there  held  that  the  general  assem- 
bly had  the  power  to  make  such  classifica- 
tion. 

The  plain  meaning  of  the  act  of  1895  is 
that  councilmen  and  aldermen  of  all  cities 
and  towns  in  this  state  having  2,000  or  more 
inhabitants  shall  be  incompetent  to  hold  any 
other  municipal  office  in  such  town  or  city 
during  the  time  for  which  they  were  chosen 
such  councilmen  or  aldermen.  The  class  of 
subjects  with  which  this  act  intends  to  deal 
is  aldermen  and  councilmen  of  all  cities  and 
towns  in  the  state  which  have  2,000  or  more 
inhabitants.  Aldermen  in  a  town  or  city  of 
less  than  2,000  inhabitants  are  not  within 
the  scope  of  the  act  They  are  not  of  the 
class  brought  under  its  provisions.  The 
act  is  general  in  its  terms,  as  applying  to  all 
cities  and  towns  in  the  state  having  2,000 
inhabitants  or  more.  None  are  excepted,  and 
while  the  statute  is  in  force,  ex  vi  termini, 
all  towns  and  cities  which  come  into  the 
enumerated  class  will  be  affected  by  the  act 
It  is  a  classification  by  population  for  the 
purpose  of  general  legislation.  As  the  act 
operates  uniformly  upon  all  cities  and  towns 
throughout  the  state  which  are  included  and 
come  into  the  class  concerning  which  the 
legislation  is  had,  we  hold  the  act  to  be  a 
general  law.  Nor  do  we  think  that  the  con- 
tention of  the  respondent,  that  the  special 
act  declaring  what  persons  are  eligible  to  the 
office  of  mayor  and  aldermen  of  the  city  of 
Brunswick  is  not  modified  by  the  general  act 
of  1895,  is  sound.  True,  under  the  act  of 
1872  consolidating  the  laws  Incorporating 
Brunswick,  an  alderman  was  eligible  to  the 
office  of  mayor;  but  the  general  act  of  1895 
Is  the  declared  policy  of  the  state  as  to  all 
cities  in  Georgia,  including  Brunswick.  It 
was  the  legislative  act  which  created  the 
municipal  corporation  of  Brunswick,  and 
prescribed  how,  and  the  manner  in  which, 
the  offices  of  the  corporation  should  be  filled. 
Having  done  so.  It  remained  in  the  power 
of  the  legislature  to  change  that  method  at 
will;  and  we  know  of  no  reason  why  this 
cannot  be  legitimately  done  by  a  general 
statute  declaring  and  fixing  the  policy  of  the 
state  in  all  cities  and  towns  of  a  certain  class 
which  embraces  that  municipal  corporation. 
But  it  is  said  that  repeals  by  implication  are 
not  favored.  This  is  correct  as  a  legal  propo- 
sition, but  It  must  be  noted,  in  applying  it  to 
this  case,  that  the  terms  of  the  special  act 
applicable  to  the  city  of  Brunswick  alone  are 
necessarily  in  conflict  with  the  provisions  of 
the  act  of  1895,  which  were  enacted  to  apply 
to  all  cities  of  the  state  of  the  class  in  which 
Brunswick  comes;  and  while  ordinarily  a 
general  law  does  not  repeal  a  prior  local  law, 
unless  the  latter  be  specially  named  or  neces- 
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sarily  embraced  In  the  terms  used,  yet* 
where  it  is  apparent  from  the  act  itself  that 
it  was  Intended  to  embrace  the  special  or 
local  law,  the  latter  will  be  held  to  be  modi- 
fled  or  repealed  thereby.  Swift  v.  Van  Dylce, 
96  Ga.  725,  26  S.  B.  58.  See,  also,  Pausch  y. 
Guerrard,  67  Ga.  319;  also,  Mayor,  etc.,  v. 
Minor,  70  Ga.  191.  The  terms  of  the  general 
act  are  clearly  repugnant  to  the  special  law. 
The  two  are  so  irreconcilably  inconsistent 
that  both  cannot  stand.  The  general  act 
manifestly  intended  to  include  Brunswick  in 
its  operation,  and  a  modification  of  the  terms 
of  the  special  act  must  result.  In  Suth.  St. 
Const,  pp.  213,  214,  the  text,  amply  supported 
by  adjudicated  cases,  says:  ^There  is  no 
rule  of  law  which  prohibits  the  repeal  of  a 
special  act  by  a  general  one,  nor  is  there  any 
principle  forbidding  such  repeal  without  the 
use  of  words  declarative  of  that  intent.  The 
question  is  always  one  of  intention,  and  the 
purpose  to  abrogate  the  particular  enactment 
by  a  later  general  statute  is  sufficiently  man- 
ifested when  the  provisions  of  both  cannot 
stand  together.  •  •  •  The  intention  to  except 
from  such  a  law  those  which  have  special 
laws  will  not  be  imputed  to  the  legislature, 
when  such  exception  would  render  the  law 
unconstitutional,  and  it  is  framed  broad 
enough  to  embrace  the  entire  class  to  which 
it  relates."  We  are  clear,  therefore,  that  the 
act  of  1889  and  the  amending  act  of  1895  did 
modify  the  act  consolidating  the  acts  incor- 
porating Brunswick,  and  that  the  terms  of 
these  acts  applied  to  the  election  for  mayor 
and  aldermen  of  Brunswick  held  in  Decem- 
ber, 1896. 

2.  The  respondent  to  the  application  sub- 
mits here  the  proposition  that  the  office  of 
mayor  was  never  Intended  to  be  included, 
and  is  not  Included,  in  the  words  "other  mu- 
nicipal officers,"  as  used  in  the  act  of  1889, 
and  the  amending  act  of  1895.  The  words 
"other  mimlclpal  officers,"  as  used  In  the 
act,  are  put  in  opposition  to  "councilmen  and 
aldermen."  These,  by  the  act,  are  recognized 
as  municipal  officers,— municipal  officers  other 
than  the  aldermen  and  councllmen  the  act 
refers  to.  An  alderman  is  one  of  a  board  of 
municipal  officers  next  in  order  to  the  mayor, 
and  the  mayor  is  the  chief  officer  of  a  mu- 
nicipal corporation.  Webst.  Diet  tits.  "Alder- 
men," "Mayor."  The  mayor  is  not  only  a 
municipal  officer,  but  he  is  the  chief  munici- 
pal officer— highest  in  grade— and  the  head  of 
the  municipal  government.  The  act  vests 
municipal  authority  and  control  in  the  "may- 
or and  aldermen."  They  take  the  same  oath. 
Section  5,  Act  1872.  We  cannot  doubt  that 
the  office  of  mayor  is  embraced  in  the  phrase 
"other  municipal  office,"  when  used  in  the 
act. 

3.  It  Is  further  contended  by  the  respond- 
ent that  as  the  act  of  1892,  p.  215,  S  7,  in  fix- 
ing the  term  of  office  of  the  mayor  and  alder- 
men, declares  that  these  officers  "shall  hold 
thefr  offices  for  two  years,  or  until  their  suc- 
oessors  are  elected  and  qualified,"  the  term 


is  not  fixed  at  two  years,  but  by  the  use  of 
the  disjunctive,  *^or,*^  the  term  expires  when- 
ever a  successor  Is  elected  and  qualified; 
that  the  respondent  in  this  case  assumed  tke 
aldermanic  office  on  the  first  Monday  in  Jan- 
uary, 1896,  for  two  years,  or  until  his  suc- 
cessor should  be  elected  and  qualified;  that 
he  resigned  soch  office  on  December  23»  1896, 
and  his  successor  was  elected  and  qualified 
December  30,  1896;  and  that  when  he  as- 
sumed the  office  of  mayor,  on  the  first  Mon- 
day in  January,  1897,  his  term  as  alderman 
had  expired,  under  the  statute,  and  he  was 
eligible  to  hold  the  office.  The  able  counsel 
presenting  this  view  supports  It  by  Invoking 
the  principle  that  the  manner  of  appointment 
and  qualification  of  municipal  officers,  and 
the  duration  of  terms  of  office,  as  prescribed, 
must  be  strictly  complied  with.  T6  this  we 
assent.  The  word  "term,"  when  used  In  ref- 
erence to  the  tenure  of  office,  means  ordinari- 
ly a  fixed  and  definite  time.  Mechem,  Pub. 
Off.  {  385.  And  upon  the  expiration  of  the 
officer's  term,  unless  he  is  authorized  to  hold 
over,  his  rights,  duties,  and  authority  as  such 
must,  ipso  fticto,  cease.  Id.  S  396.  It  is 
usually  provided  by  law  that  officers  elected 
for  a  fixed  term  shall  hold,  not  only  for  that 
term,  but  until  their  successors  are  elected 
and  qualified.  When  no  such  provision  is 
made,  the  question  of  the  right  to  hold  over 
is  not  00  clear;  but  the  prevailing  opinion  in 
this  country  is  that,  unless  such  holding  over 
is  prohibited,  the  Incumbent  may  continue  to 
hold  until  his  successor  Is  elected  and  qual- 
ified. The  reason  given  is  that  there  would 
otherwise  frequently  be  cases  where,  from 
failure  to  elect,  or  refusal  to  qualify,  the  of- 
fice would  be  vacant,  and  the  public  service 
suspended.  Id.  $|  396,  397.  Throop,  Pub. 
Off.  c.  14.  By  the  act  of  1892,  supra,  the 
term  of  an  alderman  of  the  city  of  Brunswick 
is  fixed  at  two  years;  and  such  is  the  time, 
under  that  act,  for  which  he  is  elected,— <5lear- 
ly  so.  If  the  disjunctive,  "or,"  is  to  be  re- 
garded as  limiting  the  term,  then,  whenever 
an  alderman  resigned,  his  term  was  ended, 
and  his  successor  would  begin  a  new  term  of 
two  years  when  he  qualified;  but  reference 
to  the  last  paragraph  of  section  7  of  the  act 
will  show  that  no  such  construction  was  in- 
tended to  be  given  to  the  use  of  the  conjunc- 
tion "or."  It  is  there  declared  that,  if  a 
vacancy  occurred,  an  election  to  fill  such  va- 
cancy for  such  unexpired  term  should  be 
held,  not  by  the  people,  as  in  the  case  of  an 
original  term,  but  by  the  mayor  and  alder- 
men in  council  assembled.  It  is  apparent 
that  the  provision,  "or  until  his  successor  is 
elected  and  qualified,"  does  not  reduce  or 
change  the  term  for  which  the  officer  Is  elect- 
ed, but  the  meaning  of  such  phrase  Is  to  ex- 
tend the  time  in  which  he  may  hold  the  o^ 
fice  beyond  his  term,  to  a  period  when  the 
office  is  filled  by  another,  who  has  been  elect- 
ed and  qualified.  The  act  of  1895,  in  declar- 
ing councllmen  and  alderm^  incompetent  to 
hold   any   other  municipal  office,   uses   the 
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words,  "during  the  time  for  which  they  are 
chosen."  "Two  years  or  until  his  successor 
shall  be  elected  and  qualified,"  means  that 
the  time  for  which  an  olilcer  is  chosen  under 
that  regulation  is  two  years.  If  aji  officer, 
after  his  election,  resigned,  such  resignation 
could  not  affect  the  time  for  which  he  was 
chosen.  So  we  hold  that  under  the  act  of 
1892  the  regular  term  of  office  of  the  alder- 
men of  Brunswick  is  two  years,  and,  at  a 
regular  election  held  under  that  act  for  the 
election  of  such  officers  for  the  city,  they  are 
chosen  for  a  term  of  two  years. 

4.  An  application  for  leave  to  file  an  infor- 
mation in  the  nature  of  a  writ  of  quo  war- 
ranto to  Inquire  into  the  right  of  a  person 
exercising  the  duties  of  the  office  of  mayor  of 
a  city  will  be  granted  at  the  suit  of  some  i>er- 
son  either  claiming  the  office,  or  interested 
therein.  QiyK  Code,  §  4S78.  When  the  ap- 
plication is  based  on  the  claim  of  the  relator 
to  the  office,  it  must  be  shown  that  such  claim 
Is  bona  fide  made;  and  if  the  facts  are  set 
forth  upon  which  the  relator  bases  his  claim, 
so  that  the  questi<Hi  presented  is  one  of  law, 
the  court  will,  In  the  exercise  of  its  judgment, 
pass  upon  the  legal  effect  of  the  claim  as 
made,  and  grant  or  refuse  the  leave  to  ffie  an 
Information.  It  would  be  an  act  of  superero- 
gation to  grant  the  application  where  the  re- 
lator filed  it  on  the  sole  ground  that  he  was 
entitled  to  the  office,  when  the  law,  as  applied 
to  the  facts  set  forth,  negatired  such  claim. 
Granting  or  refusing  the  application  rests  in 
the  sound  discretion  of  the  court  Mechem, 
Pub.  Off.  S  480;  Throop,  Pub:  Off.  §  781.  And 
be,  if  a  private  person,  must  show  affirmative- 
ly, upon  his  application,  that  he  has,  at  least 
prima  facie,  the  better  title.  Collins  v.  Huff, 
63  Ga.  207. 

5.  It  is  not  a  condition  precedent  to  granting 
the  leave  to  file  the  information  on  the  appli- 
cation of  a  private  person  that  the  relator  shall 
show  himself  entitled  to  the  office,  but  the  pro- 
ceeding is  the  proper  and  appropriate  remedy 
for  trying  and  determining  the  title  to  the  of- 
fice, and  ascertaining  who  is  entitled  to  hold 
it;  also,  of  removing  an  incumbent  who  has 
usurped  it,— one  who  claims  by  an  invalid  elec- 
tion, as  well  as  one  who  illegally  holds  it  after 
the  expiration  of  his  term.  Mechem,  Pdb. 
Off.  $  478^  and  authorities  cited  in  note  2.  It 
is  not  essential  to  the  Jurisdiction  that  a  per- 
son is  to  be  put  in  possession  of  the  office. 
It  suffices  that  a  person *holdlng  office  unlaw- 
fully is  to  be  ousted.  Throop,  Pub.  Off.  §  778. 
In  the  case  of  Davis  v.  City  Council,  90  Ga. 
817,  17  S.  £.  110,  this  court  held,  in  terms, 
that  a  defeated  candidate  has  such  an  interest 
In  the  office,  though  not  claiming  it,  that  he 
might  dispute  the  result  of  the  election,  and 
proceed  to  have  the  election  set  aside  and  the 
office  declared  vacant 

6.  The  relator  in  this  case  based  his  appll- 
.  cation  for  leave  to  ffie  the  Uiformation  on  two 

grounds:  (1)  That  Mason,  who  is  filling  the 
office  of  mayor,  and  received  the  highest  num- 
ber of  votes  therefor,  was  incompeteot  to  hold. 


and  ineligible,  under  the  law,  to,  said  office, 
when  the  election  was  held;  and  now  that  at 
said  election  relator  was  a  candidate,  and  eligi- 
ble to  said  office  of  mayor,  and  obtained  a  ma- 
jority of  votes  cast  for  any  candidate  eligible 
to  hold  the  office  of  mayor,  he  claims  ttiat  he 
was  elected  to  said  office,  and  by  virtue  of 
such  election  he  is  entitled  to  be  sworn  in  and 
serve  as  mayor  for  the  term  ending  the  first 
Monday  In  January,  1899.  The  answer  of  the 
respondent  sets  out  that  at  the  election  relator 
received  123  votes,  and  the  respondent  443 
votes.  The  answer  also  admits,  substantially, 
the  facts  that  he  was  an  alderman  of  the  city 
of  Brunswlcl^  at  the  time  the  election  for 
mayor  was  held,  and  was  elected  alderman 
at  the  time  and  for  the  term  as  alleged  by  re- 
lator. Under  these  facts,  the  relator  prays 
that  leave  be  granted  him  to  file  the  informa- 
tion, as  being  legally  entitled  to  the  office  of 
mayor  under  and  by  virtue  of  such  election.' 
If  the  relator,  under  the  facts,  is  entitled  to  the 
office,  leave  to  file  the  information  on  this 
ground  should  have  been  granted.  Our  first 
Code  (taking  effect  Jan.  1,  1862)  §  126,  made 
the  following  provision:  "If  at  any  popular 
election  to  fill  any  office  the  person  elected  is 
ineligible  under  the  foregoing  rules  the  person 
having  the  next  highest  number  of  votes,  who 
is  eligible  whenever  a  plurality  elects,  shall  be 
declared  elected  and  be  qualified  and  commis- 
sioned to  such  office."  One  of  the  "foregoing 
rules"  referred  to  is  ineligibility  under  the  con- 
stitution and  laws.  We  have  endeavored  to 
trace  the  source  of  this  stated  provision  of  law, 
and  find  that  it  was  codified  from  an  act  of  the 
legislature  approved  January  22,  1852  (Acts 
1851-52,  p.  79),  amending  the  fict  of  December 
4,  1799,  which  provided  for  appointment  of 
county  officers,  and  making  It  the  duty  of  the 
governor  to  commission  the  person  having  the 
highest  number  of  legal  votes,  or  order  a  new 
election,  as  circumstances  might  requhre,  where 
an  election  for  ordinary,  or  any  county  office, 
should  be  contested,  and  the  gi'ounds  sustain- 
ed! Apparently,  in  the  Code  it  was  made  to 
apply  to  all  officers,— In  the  original  act  to 
county  officers  who  were  commissioned.  The 
same  provision  appeared  as  the  law  in  the 
Code  of  1868,  S  121,  and  in  the  Code  of  1873, 
§  130,  but  was  expressly  repealed  by  an  act  of 
the  general  assembly  in  1871  (Acts  1871-72,  p. 
19),  and  we  now  have  no  statute  containing 
this  provision.  In  the  case  of  State  v.  Swear- 
ingen,  12  Ga.  23,  this  court  held  that  "a  per- 
son receiving  only  a  minority  of  the  legal  votes 
polled  is  not  entitled  to  be  installed  into  an 
office,  notwithstanding  the  Incumbent  be  re- 
moved on  account  of  some  personal  disquali- 
fication. Under  such  drcumstances,  a  new 
election  will  be  ordered."  The  American  doc- 
trine, supported  by  an  undoubted  preponder- 
ance of  authority,  is  that  though  the  candidate 
receiving  the  highest  number  of  vot^  because 
of  his  ineligibility,  fail  of  an  election,  yet  the 
votes  cast  for  him  are  so  far  effectual  as  to 
prevent  the  election  of  other  candidates,  and 
there  is  no  election  at  all.     State  v.  Giles,  62 
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Am.  Dec.  149;  State  v.  Smith,  14  Wis.  497; 
Saunders  v.  Haynes,  13  Cal.  145;  Fish  v.  Ck)I- 
lens,  21  La.  Ann.  289;  State  v.  Vail,  53  Mo.  97; 
Sublett  v.  Bedwell,  47  Miss.  266;  Ck)m.  y. 
Cluley,  56  Pa.  St.  270.  Unless  the  votes  for 
an  Ineligible  person  are  expressly  declared  to 
be  void,  the  effect  of  such  person  receiving 
a  majority  of  the  votes  cast  is,  according  to 
the  weight  of  American  authority  and  the  rea- 
son of  the  matter,  that  a  new  election  must 
be  held,  and  is  not  to  give  the  office  to  the 
qualified  person  having  the  next  highest  num- 
ber of  votes.  Throop,  Pub.  Off.,  and  authori- 
ties cited  under  note  1.  Th^  ground,  then,  tak- 
en by  the  relator,  that  by  virtue  of  the  Ineligi- 
bility of  the  respondent,  who  received  the  larg- 
est number  of  votes,  he  (the  relator),  being 
eligible  and  receiving  the  next  highest  num- 
ber of  votes,  Is  entitled  to  the  office,  is  not 
tenable,  and  on  this  ground  leave  to  file  the 
Information  was  properly  refused.  (2)  But 
the  relator  also  alleges  in  his  application  that 
**he  is  a  citizen  of  the  state  of  Georgia,  and 
of  the  county  of  Glynn,  and  of  the  city  of 
Brunswick,  therein,  and  that  as  such  citizen, 
he  has  an  interest  in,  and  is  entitled  to,  all 
the  privileges  of  a  citizen  in  the  election  of 
officers  for  said  city,  and  in  the  office  of  mayor 
of  said  city."  The  Interest  which  one  who 
is  a  citizen  and  taxpayer  has  in  the  due  ad- 
ministration of  public  affairs  will  entitle  him 
to  nuLintain  the  proceeding.  Churchill  v. 
Walker,  68  Ga.  681;  Com.  v.  Meeser,  44  Pa. 
St  341;  State  v.  Martin,  46  Conn.  479;  State 
V.  Vail,  53  Mo.  97;  Richards  v.  Hammer,  42 
N.  J.  Law,  435.  Both  of  these  remedies  (that 
is,  to  install  into  the  office  the  person  legally 
elected,  and  to  oust  the  Incumbent  illegally  dis- 
charging the  duties)  may  be  sought  by  the 
same  information.  Mechem,  Pub.  Off.  S  478; 
Grieble  v.  State  (Ind.  Sup.)  12  N.  B.  700.  It 
follows  from  what  has  before  been  said  as  to 
the  general  law  of  the  state  rendering  council- 
men  and  aldermen  of  cities  and  towns  of  this 
state,  of  the  class  in  which  the  city  of  Bruns- 
wick is  placed,  hicompetent  to  hold  any  other 
municipal  office  in  such  city  durhig  the  time 
for  which  they  were  chosen  as  such  council- 
men  or  aldermen,  that  the  facts  stated  in  the 
record  would  entitle  the  relator  to  leave  to 
file  the  information  for  which  application  wa^ 
made,  not  on  his  claim  to  the  office  under  the 
facts  shown,  but  by  reason  of  his  citizenship, 
and  consequent  interest  in  the  office  of  mayor; 
and  the  Judgment  of  the  court  below,  refus- 
ing the  application,  Is  reversed* 


(ini  Ga.  422) 

BOARD  OF  EDUCATION  et  al.  v.  PURSB 
et  al. 

({Supreme  Court  of  Georgia.    Aug.  5,  1897.) 
Pass    Schools— Suspension    of   Pupils— Intbh- 

FBRBNCB  OP  PARENTS. 

1.  A  board  of  education  having  the  charge 
and  control  of  a  system  of  free  schools  estab- 
lished by  law,  and  supported  by  taxation,  has 
the  right  to  suspend  from  attendance  school 
child ren  whose  parent,  whether  father  or  moth- 


er, in  undertaking  to  call  In  question  or  Intei^ 
fere  with  the  discipline  of  a  teacher  over  one 
of  these  children,  enters  the  school  room  of  auch 
teacher  during  school  hours,  and,  in  the. pres- 
ence of  the  scholars  there  assembled,  uses  offen- 
sive or  insulting  language  to  such  teacher. 

2.  This  is  true,  though  none  of  the  children 
■o  suspended  had  in  fact  been  guilty  of  any  vio- 
lation of  the  rules  of  schooL 

(Syllabus  Dy  the  Court) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Petition  by  J.  M.  Purse,  as  next  friend  of 
her  three  children,  against  the  board  of  edu- 
cation and  another,  for  a  writ  of  mandamus. 
From  a  decree  for  plaintiffs,  defendants 
bring  error.     Reversed. 

The  following  is  the  official  report: 
Mr.  and  Mrs.  John  M.  Purse,  citizena  of 
OartersYille,  have  three  daughters  attending 
one  of  the  public  schools  of  that  city.  On 
a  day  early  In  October,  1896,  Mrs.  Purse 
went  to  the  school  during  its  regular  exer- 
cises, and  had  some  conversation  with  the 
teacher,  the  nature  and  purport  of  which 
seems  to  be  In  dispute,  but  as  a  consequence 
of  which  the  teacher  made  a  report  to  the 
superintendent  of  schools,  who  thereupon 
sent  the  following  communication  to  Mr. 
Purse:  "Dear  Sir:  In  consequence  of  your 
wife's  having  entered  Miss  Hall's  room  to- 
day during  school  hours,  and  having  serious- 
ly Interfered  with  the  discipline  of  the 
school,  I  am  duty  bound  to  suspend  all  your 
children.  If  this  wrong  is  repaired  as  far 
as  possible,  the  suspension  will  be  only  tem- 
porary; otherwise  it  will  be  in  force  until 
the  end  of  the  present  school  year."  Mrs. 
Purse  appealed  to  the  grievance  commitOee 
of  the  board  of  education,  charging  the  su- 
perintendent with  suspending  her  children 
without  cause  and  without  authority,  deny- 
ing that  she  had  seriously  interfered  with 
the  discipline  of  the  school  or  said  anything 
unbecoming  a  lady,  and  asserting  that  the 
intention  of  her  visit  was  for  good,  etc  The 
committee  required  that  the  matter  t>e  pre- 
sented in  writing,  declining  to  have  any  oral 
hearing.  Upon  consideration  of  the  char- 
ges presented,  a  letter  from  Mrs.  Purse,  and 
a  statement  from  the  superintendent  and 
from  the  teacher,  the  committee  reported  to 
the  board  that  the  conduct  of  Mrs.  Purse  in 
entering  the  school  room,  and  unkindly  criti- 
cising the  teacher'^  conduct  and  methods  in 
the  presence  of  her  pupUs,  was  prejudicial 
to  proper  discipline;  that  It  was  the  duty  of 
the  teacher  to  report  the  matter  to  the  su- 
perintendent; and  that  the  suspension  was 
proper.  Further,  that  Mrs.  Purse  visited 
the  school  the  next  day  after  the  suspension, 
just  as  school  was  dismissed,  and  charged 
the  teacher  to  her  face  that  she  was  no  lady, 
in  consequence  of  having  reported  Mrs. 
Purse's  conduct  to  the  superintendent.  The 
committee  recommended  that,  if  Mrs.  Purse 
would  make  to  the  teacher  such  apology  as 
would  satisfy  her  on  her  own  behalf  and  on 
behalf  of  her  pupils,  the  suspension  would 


Ga.) 


BOARD  OF  EDUCATION  ▼.  PUBSBL 


897 


end  with  November,  lfi06;  otherwise  that  It 
would  continue  as  per  the  order  of  the  su- 
periutendebt  This  report  was  adopted  by 
tlie  board;  whereupon  Mrs.  Purse,  as  next 
fnend  of  her  three  children,  brought  her  pe- 
tlfion  against  the  board  of  education  and  the 
superintendent  of  schools,  praying  for  man- 
damus requiring  them  to  receive  the  chil- 
dren In  their  former  places  In  the  public 
school,  and  that  they  be  enjoined  from  fur- 
ther enforcing  the  order  of  suspension,  and 
from  doing  any  act  of  Interference  with  the 
attendance  of  the  children  and  their  full  en- 
joyment of  the  benefits  of  the  school,  and 
for  general  relief.  The  grounds  of  the  peti- 
tion are,  In  brief,  that  the  children  were  sus- 
pended or  expelled  without  cause,  and  not 
on  account  of  any  misconduct  or  violation  0|f 
rules  on  their  part,  but  solely  on  account  of 
the  charge  made  against  Mrs.  Purse  Individ- 
ually; that  the  finding  of  the  board  of  educa- 
tion was  neither  fair  nor  Impartial,  for  sun- 
dry reasons  stated;  that  the  suspension  is 
an  Injury  which  cannot  be  estimated  in  mon- 
ey, and  Is  Irreparable;  and  that,  under  the 
rules  and  regulations  of  the  board,  the  pow- 
er of  suspension  Is  not  vested  In  the  superin- 
tendent, and  his  act  in  the  premises  Is  null 
and  void.  By  amendment,  the  name  of  J. 
M.  Purse  was  added  as  a  party  plaintiff.  To 
this  amendment  defendants  demurred,  on  the 
ground  that  It  adds  a  new  and  distinct  party. 
The  demurrer  was  overruled.  Defendants 
farther  demurred  to  the  petition  on  the  fol- 
lowing grounds:  (1)  No  cause  of  action  is 
set  forth.  (2)  Defendants  are  Improperly 
Joined,  it  appearing  that  the  superintendent 
of  schools  is  merely  the  servant  and  agent 
of  the  board  against  whom  the  real  com- 
plaint Is  lodged.  (3)  The  right  of  action 
vests  alone  in  the  husband  of  Mrs.  Purse. 
(4)  ^o  right  to  attend  the  public  schools  ap- 
pears In  the  children,  but  the  right  is  In  J. 
M.  Purse,  for  him  and  his  wife  only.  He 
Is  not  a  party,  nor  is  she  in  her  personal  ca- 
pacity. (5)  It  does  not  appear  that  the  board 
of  education  abused  the  discretion  vested  in 
them  by  law.  (6)  Plaintiffs  had  an  ade- 
quate and  complete  remedy  by  certiorari, 
and  mandamus  is  not  allowable  for  the  cor- 
rection of  an  alleged  error  in  the  Judgment 
of  the  board  excluding  the  children  from  the 
schools.  This  demurrer  also  was  overruled, 
and  defendants  answered,  taking  issue  with 
all  the  material  allegations  of  the  petition; 
denying  that  the  presence  of  these  children 
at  tiie  school  would  not  affect  the  school  in- 
juriously, but  asserting,  on  the  contrary, 
that  its  discipline  had  already  been  serious- 
ly affected  and  injured  by  the  temporary  re- 
straining order  granted  by  the  court,  and. 
If  the  same  should  be  continued,  the  order 
and  discipline  of  the  public-school  system 
would  be  seriously  and  irreparably  impaired; 
that  the  pupils,  seeing  that  their  parents 
might  at  pleasure  interfere  with  and  insult 
the  teachers,  Invade  the  school  room,  and, 
In  the  presence  of  her  puplla,  accuse  the 
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teachers  of  partiality  and  favoritism,  would 
no  longer  respect  the  teachers'  authority  or 
that  of  the  board,  and  inexpressible  harm 
would  result,  and  the  blow  would  be  disas- 
trous, if  not  fatal,  to  the  schools;  that  the 
right  to  the  benefit  of  the  schools  lies,  not  in 
*the  children,  but  in  the  parents,  such  right 
being  to  have  the  children  educated  free  of 
tuition,  provided  the  parent  so  conducts 
himself  or  herself  as  not  to  Interfere  with 
the  order  and  conduct  of  the  schools,  or  im- 
pair their  efliciency,  and  such  right  is  for- 
feited by  any  parent  who  thus  Interferes; 
and  that  the  practice,  custom,  and  rule  of 
the  board,  suspending  pupils  for  their  par- 
ents' interfering  with  the  discipline  or  order 
of  the  school,  is  reasonable  and  Just,  and  is 
the  only  means  of  preventing  stch  interfer- 
ence as  would  result  In  unmeasurable  evil 
to  the  pupils  themselves.  It  was  admitted 
that  Mrs.  Purse's  miscondupt  was  the  cause 
of  the  suspension  of  her  children;  but  sub- 
mitted that,  though  not  entitled  to  have 
them  restored  at  all,  she  was  allowed  to  have 
them  put  back  if  she  would  make  proper 
apology  to  the  teacher  to  whom  she  had 
used  insulting  language,  which  she  declined 
and  still  declines  to  do,  and  that  thus  it  is  by 
her  own  fault  that  she  deprives  her  children 
of  the  benefit  of  the  schools.  Upon  motion,  the 
court  granted  a  mandamus  absolute,  requiring 
the  children  be  received  to  their  former  places 
in  the  school,  under  the  rules  for  the  gov- 
ernment thereof.  To  this  ruling,  and  to  the 
others  before  noted,  defendants  excepted. 
Before  final  Judgment  was  rendered,  the 
court  allowed  plaintiffs  to  amend  by  strik- 
ing from  their  petition  all  allegations  and 
prayers  for  temporary  relief. 

John   W.  Akin,   J.   M.   Neel,.  and  A«   M. 

'Foute,  for  plaintiffs  in  error.  A.  S.  Johnson 
and  J.  W.  Harris,  Jr.,  for  defendants  in  er- 
ror. 

COBB,  J.  The  official  report  states  the 
facts.  When  a  parent  goes  to  the  school 
room  of  a  lawfully  established  public  school, 
and.  In  the  presence  of  his  or  her  children  and 
other  pupils,  publicly  calls  In  question  the 
Justice  or  correctness  of  a  decision  made  by 
the  teacher  in  a  matter  of  discipline  relating 
to  such  children,  uses  offensive  and  Insulting 
language  to  such  teacher,  and  acts  in  such  a 
manner  as  to  interrupt  the  exercises  of  the 
school,  and  conducts  himself  or  herself  in  such 
a  manner  as  to  bring*  the  teacher  and  the  dis- 
cipline of  the  school  into  contempt  in  the 
eyes  of  the  pupils,  it  is  not  only  lawful  but  It 
is  the  duty  of  the  authorities  of  the  school,  in 
the  protection  of  the  teacher  whom  they  have 
placed  on  duty,  as  well  as  to  sustain  the 
character  and  discIpDne  of  the  school,  to  ex- 
clude from  the  school  room  the  children  of 
such  parent,  and  this,  too,  although  those 
thus  excluded  had  not  been  gufity  of  a  viola- 
tion of  any  rule  of  the  school.  The  constitu* 
tion  of  the  state  provides  that  *'there  shall  be 
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a  thorongh  system  oi  common  schools  for  the 
edacatlon  of  children  in  the  elementary 
branches  of  an  English  education  only,  as 
nearly  uniform  as  practicable,  the  expenses  of 
which  shall  be  provided  for  by  taxation  or 
otherwise.  The  schools  shall  be  free  to  all 
children  of  the  state,  but  aeparate  schools 
shall  be  provided  foir  the  white  and  colored 
races."  Civ.  Code,  f  5906.  The  general  as- 
sembly in  the  act  intended  to  carry  out  this 
mandate  of  the  constitution,  and  provide  a 
system  of  common  schools  outside  of  incorpo- 
rated towns  and  cities,  declared  that  "admis- 
sion to  all  common  schools  shall  be  gratuitous 
to  all  children  between  the  ages  of  six  and 
eighteen  years,  residing  in  the  subdlstricts  in 
which  the  schools  are  located."  Pol.  Ck>de, 
S  1378.  It  is  also  provided  in  the  constitu- 
tion that  "authority  may  be  granted  *  *  * 
to  municipal  corporations,  upon  the  recom- 
mendation of  thp  corporate  authority,  to  es- 
tablish and  maintain  public  schools  within 
their  respective  limits,  by  local  taxation;  but 
no  such  local  hiw  shall  take  effect  until  the 
same  shall  have  been  submitted  to  a  vote  of 
the  qualified  voters  in  each  *  *  •  munici- 
pal corporation  and  approved  by  a  two-thirds 
vote  of  persons  qualified  to  vote  at  such  elec- 
tion; and  the  general  assembly  may  prescribe 
who  shall  vote  on  such  question."  Oiv.  Code, 
f  6909.  By  an  act  approved  Dec.  24,  1888, 
the  general  assembly,  under  the  authority  of 
the  section  last>quoted,  made  provision  for  the 
establishment  of  a  system  of  public  schools 
m  the  city  of  OartersviUe,  to  be  maintained  by 
looal  taxation.  Acts  1888,  p.  328.  The  elec- 
tion which  the  constitution  required  having 
resulted  in  favor  of  the  establishment  of  the 
schools,  the  act  went  into  effect,  and  the 
schools  thus  established  went  into  operation. 
The  government  of  the  schools  was  vested  in 
a  board  of  commissioners,  who  had  '^authorit;^ 
to  establish,  and  from  time  to  time  modify,  a 
system  of  public  schools  for  said  dty  of  Gar- 
tersville,  to  be  open  not  less  than  six  nor 
longer  than  ten  scholastic  months  In  each 
year,"  and  also  '*to  purchase,  build,  enlarge, 
and  rent  buildings,  appurtenances,  and  furni- 
ture for  school  purposes,  to  employ  a  superin- 
tendent or  principal  and  other  teachers,  to 
suspend  or  discharge  them  for  good  causes,  to 
prescribe  the  terms  upon  which  students  are 
to  be  received  into  said  schools,  and  to  estab- 
lish such  rules,  regulations,  and  by-laws  as 
they  may  dean  right  and  proper  in  maintain- 
ing a  system  of  public  schools  in  said  city: 
provided,  the  same  are  not  Inconsistent  with 
the  constitution  and  laws  of  this  state."  It 
was  declared  that  "all  children  between  the 
ages  of  six  and  eighteen  years,  whose  par- 
ents, guardians,  or  natural  protectors  bona 
fide  reside  within  the  corporate  limits  of  said 
city,  shall  be  entitled  to  the  benefit  of  said 
schools."  That  municipal  schools  thus  estab- 
lished are  a  part  of  the  common-school  system 
provided  for  by  the  constitution  there  can  be 
no  question,  and  they  must  therefore  conform 
in  all  respects  to  the  requirements  of  the  con- 


stitution. It  follows  that  the  act  creating  the 
school  system  for  the  city  of  Oartersvllle  must 
be  construed  as  establishing  schools  which 
6hall  be  free  to  all  children  who  may  lawfully 
enter  the  same  in  that  municipality.  Irvin  v. 
Qregory,  86  Oa.  605,  IS  8.  B.  120. 

The  board  of  commissioners  of  the  dty  of 
CartersvUle  (hereafter  referred  to  as  the  board 
of  education)  adopted  the  following  rule  In  ref- 
erence to  the  admission  of  children  into  such 
schools:  "All  children  residing  within  the  lim- 
its of  the  city,  who  are  not  otherwise  disquali- 
fied by  these  regulations,  and  who  are  be- 
tween the  ages  of  six  and  eighteen  years,  shall 
be  entitled  to  attend  the  public  schools  of  the 
city,  the  parents  or  guardians  fumishlns  to  the 
principals  evidence  of  thehr  citizenship,  giving 
name  and  age  of  pupil  and  name  of  street  on 
which  they  reside."  Under  such  a  system  as 
that  above  outlined,  beginning  with  the  con- 
stitutional provision  for  a  system  of  common 
schools  and  ending  with  the  rule  of  the  local 
school  board.  Is  the  right  to  attend  school  In- 
herent in  the  child?  or  is  the  purpose  of  the 
law  simply  to  provide  a  place  where  parents 
may  discharge  the  obligation  which  th^  owe 
to  their  children  to  give  them  an  edacatlon? 
At  common  law  It  was  the  duty  of  parents  to 
give  to  their  children  '"an  education  suitable 
to  their  station  in  life,— a  duty  potaited  out  by 
reason,  and  of  far  the  greatest  Importance  of 
any."  1  BL  Gomm.  450.  **The  edueatiOD 
of  children  in  a  manner  suitable  to  their  sta- 
tion and  calling  is  another  branch  of  parental 
duty,  of  imperfect  obligation  generally  In  the 
eye  of  the  municipal  law,  but  of  very  great  Im- 
portance to  the  welfare  of  the  state.  With- 
out some  preparation  made  in  youth  for  the 
sequel  of  life,  children  of  all  conditions  would 
probably  become  idle  and  vicious  when  they 
grow  up,  either  from  the  want  of  good  Instruc- 
tion and  habits  and  the  means  of  subsistence, 
or  from  want  of  rational  and  useful  occupa- 
tion. A  parent  who  sends  his  son  Into  the 
world  uneducated,  and  without  skill  in  any 
art  or  science,  does  a  great  injury  to  mankind 
as  well  as  to  his  own  family;  for  he  defrauds 
the  community  of  a  useful  citizen,  and  be- 
queaths to  it  a  nuisance.  This  parental  duty 
Is  strongly  and  i>ersuaslvely  inculcated  by  the 
writers  on  natural  law."  2  Kent,  Gomm.  196. 
196.  In  the  case  of  Bulison  v.  Post,  79  HL 
567,  Mr.  Justice  Walker  In  the  opinion  says: 
^'Parents  and  guardians  are  under  the  respon- 
sibility of  preparing  children  intrusted  to  their 
care  and  nurture  for  the  discharge  of  their  du- 
ties in  after  life.  Lawgivers  in  all  free  coun- 
tries, and,  with  few  exceptions.  In  despotic  gov- 
ernments, have  deemed  it  wise  to  leave  the 
education  and  nurture  of  the  children  of  the 
state  to  the  direction  of  the  parent  or  guard- 
ian. This  is,  ahd  has  ever  been,  the  sj^rit  of 
our  free  institutions.  The  state  has  provided 
the  means,  and  brought  them  within  the  reach 
of  all,  to  acquire  the  benefits  of  a  common- 
school  education,  but  leaves  it  to  parents  and 
guardians  to  determine  the  extent  to  which 
they  will  render  It  available  to  the  d»Jldn»  un- 
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der  their  charge."  While  the  common  law  rec- 
ognizes this  as  a  duty  of  great  importance, 
there  was  no  remedy  provided  for  the  child  in 
case  this  duty  was  not  discharged  by  the  par- 
ent The  child,  at  the  will  of  the  parent,  could 
be  allowed  to  grow  up  in  ignorance,  and  be- 
come a  more  than  useless  member  of  society, 
and  for  this  great  wrong,  brought  about  by 
the  neglect  of  his  parents,  the  common  law 
provided  no  remedy.  Not  only  no  remedy  was 
given  to  the  child,  but  no  punishment  was 
Inflicted  upon  the  parent.  In  attempting  to 
give  a  reason  for  this  defect  in  the  com- 
mon law,  Sh*  William  Blackstone  says:  "Per- 
haps they  thought  It  punishment  enough  to 
leave  the  parent,  who  neglects  the  instruc- 
tion of  his  family,  to  labor  under  those  griefs 
and  Inconveniences  which  his  family,  so  unln- 
structed,  will  be  sure  to  bring  upon  him.''  1 
Bl.  Comm.  781.  While  the  common  law  pro- 
vided for  apprenticing  poor  children,  and  there- 
by giving,  them  some  of  the  advantages  of  an 
education,  "the  rich,  Indeed,"  says  the  same 
writer,  "are  left  at  their  own  option  whether 
they  will  breed  up  their  children  to  be  orna- 
ments or  disgraces  to  their  family."  This  part 
of  the  common  law  became  a  part  of  the  law 
of  this  state.  Civ.  Code,'§  2501.  The  section 
cited  declares  that  the  father  shall  provide  for 
the  maintenance,  protection,  and  education  of 
his  child,  but  relatively  to  the  matter  of  edu- 
cation no  provision  is  made  for  the  punish- 
ment of  a  parent  who  falls  to  discharge  this 
duty,  or  for  the  relief  of  the  child  who  is  the 
victim  of  such  failure.  It  wlU  be  seen,  from 
an  examination  of  our  statutes  in  reference  to 
the  subject  of  education  at  the  public  expense, 
that  they  contain  nothing  which  expressly  or 
Impliedly  alters  the  common-law  rule,  that  ed- 
ucation Is  a  duty  owed  by  the  parent  to  the 
child.  The  constitution  of  1777  provided: 
"Schools  shall  be  erected  in  each  county  and 
supported  at  the  general  expense  of  the  slate, 
as  the  legislature  shall  hereafter  polut  out  and 
direct."  Article  54,  Marburg  &  C.  Dig.  p.  12. 
The  constitution  of  17^  provided:  "The  arts 
and  sciences  shall  be  promoted  in  one  or  more 
seminaries  of  learning,  and  the  legislature 
shall,  as  soon  as  conveniently  may  be,  give 
such  further  donations  and  privileges,  to  those 
already  established,  as  may  be  necessary  to  se- 
cure the  objects  of  their  institution;  and  it  shall 
be  the  duty  of  the  general  assembly  at  their  next 
session  to  provide  effectual  measures  for  the  im- 
provement and  permanent  security  of  the  funds 
and  endowments  of  such  institutions.*'  Arti- 
cle 4,  f  13.  The  Code  of  1861  provided  for 
an  educational  fund  and  officers  In  whose 
hands  its  management  should  be  placed,  and 
the  plan  of  its  distribution  among  the  several 
counties.  Code  1861,  §§  1189.  1218.  The  ben- 
eficiaries of  this  fund  were  children  between 
the  ages  of  6  and  18  years  within  the  several 
coimtles,  but  "children  of  parents  who  are  un- 
able to  educate  them,  children  discarded  by 
their  parents,  and  indigent  orphan  children," 
were  to  be  first  provided  for.     Id.  |  1219.     A 


study  of  the  history  of  the  school  law  hi  this 
state  from  1785,  when  the  legislature  provided 
for  a  complete  system  of  state  education  with 
a  central  seat  of  learning,  down  to  the  adop- 
tion of  the  Ck>de  of  1861,  will  disclose  occa- 
sional efforts  to  provide  a  system  of  free 
schools  which  would  educate  the  entire  popula- 
tion of  the  state,  without  regard  to  the  ability 
of  the  parent  to  furnish  the  child  with  educa- 
tion at  his  own  expense.  Prince,  Dig.  pp. 
866,  869.  While  the  act  of  1785  was  prima- 
rily for  the  pm-pose  of  establishing  "a  public 
seat  of  learning,"  and  did  result  in  the  estab- 
lishment of  the  university  of  the  state,  the  plan 
of  the  framers  of  the  act  was  much  broader 
than  this,  and  it  was  distinctly  provided  that 
"all  public  schoools  instituted  or  to  ^be  sup- 
ported by  funds  or  public  moneys,  in  t&ls  state, 
shall  be  considered  as  parts  or  members  of 
the  university,  and  shall  be  under  the  foregoing 
directions  and  regulations."  An  eltort  was 
made  at  a  later  day  to  provide  a  system  of 
county  academies  and  free  schools  to  carry  out 
the  Intention  of  the  framers  of  the  act  of  1785. 
Prince,  Dig.  p.  17.  In  1819  and  1821  appropri- 
ations were  made  amounting  to  $675,000,  the 
principal  of  which  was  required  to  be  invest- 
ed in  bank  stock,  and  the  Interest  to  be  used 
for  the  support  of  academies  and  free  schools 
throughout  the  state.  Hotchklss'  St  6a.  p. 
178.  and  note.  By  the  act  Of  1837  (Acts  1837, 
p.  94)  the  academic  and  poor-school  funds  were 
consolidated,  and  set  apart  for  the  support  of 
a  general  system  of  education  by  common 
schools.  It  is  Interesting  to  notice  in  this  con- 
nection thftt  one  of  the  purposes  for  which  this 
fund  was  to  be  expended  was  to  purchase 
books  and  stationery  for  children  whose  par- 
ents were  unable  to  furnish  the  same.  This 
act,  with  its  amendments,  remained  in  force 
until  1840,.  when  it  was  repealed.  Acts  1840, 
p.  01.  The  common-school  system  was  aban- 
doned, and  the  fund  set  apart  for  that  purpose 
became  a  poor-school  fund.  These  efforts, 
made  from  time  to  time  to  establish  a  system 
of  free  schools  for  all  the  children  of  the  state, 
were  not  successful;  the  result  in  each  in- 
stance being  either  a  repeal  of  the  approprlar 
tion  or  a  return  to  the  poor-school  system. 

The  constitution  of  1865  provided  that  "the 
general  assembly  shall  have  power  to  appro- 
priate money  for  the  promotion  of  learning 
and  science,  and  to  provide  for  the  education 
of  the  people,  and  shall  provide  for  the  early 
resumption  of  the  regular  exercises  of  the  Uni- 
versity of  Georgia,  by  the  adequate  endow- 
ment of  the  same."  Code  1868,  S  4937.  The 
constitution  of  1868  provided  that  "the  general 
assembly,  at  its  first  session  after  the  adoption 
of  this  constitution,  shall  provide  a  thorough 
system  of  general  education  to  be  forever  free 
to  all  children  of  the  state,  the  expense  of 
which  shall  be  provided  for  by  taxation,  or  oth- 
erwise." Code  1873,  S  6132.  The  various  acts 
of  the  general  assembly,  passed  from  time  to 
time  to  carry  into  effect  these  constitutional 
provisions,  upon  examination,  will  be  seen  to 
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be  entirely  consistent  with  the  scope  of  the  con- 
stitution, which  seems  to  provide  a  system  of 
public  education  which  should  be  free  to  all 
the  children  of  the  state.  The  common-law 
rule  being  dear  and  unequiyocal,  that,  while 
die  duty  rested  upon  the  parent  to  educate  his 
child,  the  law  would  not  attempt  to  force  him 
to  discharge  this  duty,  the  child,  so  far  as  edu- 
cation is  concerned,  is  completely  at  the  mercy 
of  the  parent  Therefore  at  common  law  the 
child  had  no  right  to  demand  an  education  at 
the  hands  of  the  parent.  This  being  the  com- 
mon-law rule,  no  law  of  this  state,  either  con- 
stitutional or  statutory,  will  be  held  to  alter 
or  abolish  it,  unless  the  terms  of  such  law  Im- 
peratively demand  such  construction.  Every 
constitution  that  has  been  of  force  in  this  state, 
and  every  statute  passed  thereunder,  from  the 
first  constitution  adopted  in  1777  to  the  one  now 
in  force,  adopted  100  years  later,  will  be  found 
to  be  in  all  of  their  varying  provisions  on  the 
subject  of  education  entirely  consistent  with^ 
the  common-law  rule  which  declares  that  it 
is  the  duty  of  the  parent  to  educate  his  child, 
but  at  the  same  time  leaves  the  child  remedi- 
less if  the  duty  is  not  discharged.  The  laws 
now  in  force  only  provide  means  for  the  parent 
to  discharge  the  natural  and  moral  duty  which 
is  upon  him,  and  do  not  confer  upon  the  child 
any  right  which  he  did  not  have  at  common 
law.  At  common  law  tiie  child's  right  to  an 
education  was  dependent,  not  only  upon  the 
will,  but  upon  the  pecuniary  ability,  of  the  par- 
ent Under  the  present  law  In  this  state,  the 
right  of  the  child  to  an  education  is  still  de- 
pendent upon  the  will  of  the  parest,  but  no 
longer  dependent  upon  his  pecuniary  ability. 
It  would  be  contrary  to  the  policy  of  our  law, 
based,  as  it  is,  upon  the  common  law,  to  bestow 
upon  the  child,  in  the  matter  of  its  education, 
any  right  independent  of  the  parent  It  needs 
no  argument  to  sustain  the  proposition  that 
the  father  is,  and  ought  to  be,  the  head  of  the 
family,  and  the  public  has  the  right  to  look  to 
him  to  control  his  children.  A  law  whi<!fi 
would  take  from  him  this  control,  and  deprive 
the  public  of  the  benefits  to  be  derived  from 
such  control,  would  be  In  confiict  with  our  es- 
tablished institutions.  A  child,  in  Georgia,  has 
the  same  right  to  an  education  at  the  hands  of 
his  parent  that  he  had  at  common  law,  but  no 
more.  He  could  not  at  common  law  require 
his  parent  to  educate  him;  he  cannot,  ki  Geor- 
gia, compel  his  parent  to  provide  an  education 
for  him.  At  common  law,  If  his  parent  was 
willing,  but  had  not  the  means  to  carry  out 
this  will,  the  child  must  go  without  an  educa- 
tion; in  Georgia, -if  the  parent  is  willing,  the 
state  provides  a  fund  which  is  available  to 
him,  whether  he  be  pecuniarily  able  to  dis- 
charge the  expense  incident  to  an  education  or 
not  If  the  parent  In  Georgia,  notwithstanding 
the  fund  provided  for  the  purpose  of  educating 
his  chUdren,  is  not  willing  to  discharge  the 
duty,  even  at  the  expense  of  the  state,  there  is 
no  power  under  the  law  to  compel  him  to  dis- 
charge it  and  the  doors  of  the  court  are  closed 
against  the  child,  whether  he  comes  in  his  own 


name,  or  comes  in  the  name  of  another  aa  his 
next  friend.  The  parent  in  Georgia  owes  the 
duty  to  his  child  to  educate  him,  and  the  state 
has  furnished  the  means  for  the  payment  at 
the  expense  incident  to  the  discharging  of  sudi 
duty,  but  the  child  is  as  completely  at  tlie  mer- 
cy of  the  parent  as  he  was  at  common  law. 

The  law  providing  for  a  public-achool  sys- 
tem was  not  intended  to  create  any  new 
right  in,  or  give  any  new  remedy  to,  a  child. 
It  being  settled  that  the  presence  of  the 
child  in  school  depends  absolutely  upon  the 
consent  and  will  of  the  parent  the  school 
authorities  are  justifiable  in  dealing  with  the 
child  in  the  light  of  this  fact  As  it  is  the 
purpose  of  the  state  to  aid  the  parent  In  dis- 
charging a  duty  by  furnishing  a  fund  to  pay 
the  expenses  incident  to  discharging:  such 
duty,  it  is  the  right  of  the  state,  through  its 
constituted  authorities,  to  requke  of  the  par- 
ent that  he  shall  do  nothing  inconsistent  with 
the  peace,  good  order,  and  authority  of  the 
system  which  is  provided  for  his  benefit 
While  it  is  hard  upon  the  child  to  be  deprived 
of  the  benefit  of  an  education  because  his 
parent  will  not  submit  himself  to  the  reason- 
able rules,  regulations,  practices,  and  cus- 
toms incident  to  the  system  providing  for  the 
education  of  his  child,  it  is  no  harder  than  the 
rule  at  common  law,  which  left  the  child 
completely  at  the  mercy  of  the  parentTa  will, 
so  far  as  obtaining  an  education  was  con- 
cerned; in  fact,  the  status  of  the  child  Is  tli^ 
same.  At  common  law  he  was  at  the  mercy 
of  an  arbitrary  parent  whether  he  should  be 
placed  at  school  or  not;  placed  at  school  In 
Georgia  he  is  still  at  the  mercy  of  an  arbi- 
trary parent  who  may  so  conduct  himself  as 
to  deprive  the  child  of  the  benefits  to  t>e  de- 
rived from  an  education.  There  is  no  law 
which  requires  a  parent  to  send  his  chUdren 
to  the  public  schools.  A  child  who  is  entered 
at  a  public  school  must  be  required  to  con- 
duct himself  so  as  to  not  Interfere  with  the 
discipline  of  the  school.  If  this  duty  is  in- 
cumbent upon  the  child,  it  would  seem  that 
for  a  stronger  reason,  a  similar  duty  would 
rest  upon  the  parent,  who  is  the  real  benefi- 
ciary of  the  system.  Public  education  which 
fails  to  instill  in  the  youthful  mind  and  heart 
obedience  to  authority,  both  private  and  pub- 
lic, would  be  more  of  a  curse  than  a  blessing* 
and  the  parent  who  in  the  school  room,  or  in 
the  vicinity  of  the  school,  in  the  presence  of 
the  children,  so  acts  as  to  create  the  impres- 
sion that  the  true  way  of  life  is  lawlessness 
and  utter  disregard  of  the  rights  of  otber  peo- 
ple; should  not  only  receive  the  punishment 
which  the  penal  laws  of  the  state  would  In- 
filct  upon  him  (Pen.  Code,  (  427),  but  should 
also  be  deprived  of  the  benefit  of  the  fund 
which  is  provided  to  pay  an  expense  which 
natural  and  moral  duty  would  otherwise  re- 
quire him  to  bear.  We  must  not  be  misun- 
derstood. We  do  not  intend  that  the  argu- 
ment should  go  to  the  length  that  the  school 
authorities  would  have  the  right  to  exclude 
the  child  from  the  benefits  of  the  school  be- 
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cause  of  Improper  conduct  on  the  part  of 
the  parent  as  to  matters  which  are  entirely 
disconnected  with  the  school,  or  the  attend- 
ance of  the  child,  or  the  conduct  or  behavior 
of  the  parent  with  reference  thereto.  This 
right,  as  we.  have  seen,  would  only  arise 
where  the  parent  Interferes  in  a  matter  in- 
volving the  discipline  or  conduct  of  such 
child.  That  the  parent  is  guilty  of  acts 
which  are  unlawful  and  immoral  would  not 
necessarily  have  the  effect  of  forfeiting  his 
right  to  participate  in  the  public-school  fund, 
and  Justify  the  authorities  in  excluding  the 
child.  The  right  of  the  child  to  attend  a  pub- 
lic school  is  dependent  upon  the  good  conduct 
of  the  parent  ae  well  as  of  the  child.  Both 
must  submit  to  the  reasonable  rules  and  reg- 
ulations of  the  school,  and  the  parent  must 
so  conduct  himself  as  not  to  destroy  the  in- 
fluence and  authority  of  the  school  manage- 
ment over  the  children  whenever  he  comes 
in  contact  with  the  school  authorities,  wheth- 
er conmilssloners,  officers,  or  teachers,  under 
circumstances  where  his  conduct  would  be 
likely  to  influence  the  conduct  of  his  chil- 
dren. The  schoolmaster  has  always  stood  in 
loco  parentis  for  certain  purposes,  and,  not- 
withstanding the  change  from  private  schools 
into  public  schools,  the  schoolmaster  of  the 
present  system  is,  and  ought  to  be,  in  the 
place  of  the  parent  in  a  great  many  particu- 
lars. It  is  therefore  a  duty  which  the  par- 
ent owes,  not  only  to  the  master,  but  to  the 
pupil  himself,— his  child,— that  he  who  stands 
in  the  parent's  shoes  should  not  be  impeded 
in  discharging  a  duty  which  the  parent  has 
voluntarily  placed  upon  him.  Therefore  it 
necessarily  follows  that  when  the  parent  has 
taken  advantage  of  the  school  fund  to  dis- 
charge the  burden  which  he  would  otherwise 
have  to  carry  himself,  and  has  placed  his 
child  under  the  control  of  the  schoolmaster 
thus  provided,  any  misconduct  od  his  part 
which  would  interfere  with  the  master  in 
discharging  the  duty  which  he  owes  to  such 
child  would  result,  under  the  present  system, 
as  it  always  did  under  the  old  system,  in  the 
exclusion  of  the  child  from  the  benefits  to  be 
derived  through  the  services  of  the  master. 

There  was  read  in  the  argument  of  this  case 
a  letter  written  by  Ex-Chief  Justice  Bleckley 
to  counsel  for  plalntiflT  in  error,  which  con- 
tained aji  eipression  of  his  opinion  upon  the 
subject  now  under  consideration.  The  words 
used  by  him  so  aptly  express  our  views  that 
we  embody  them  herein  as  a  part  of  our 
opinion:  "Without  having  studied  the  ques- 
tion thoroughly,  I  have  a  strong  hnpresslon 
that  you  are  right  in  the  fundamental  merits 
of  the  case.  If  we  had  a  compulsory  school 
system,  the  right  of  the  child  would  probably 
not  be  afFected  by  the  conduct  of  the  parent; 
but  our  system  looks  out  to  the  voluntary 
co-operation  by  the  parent  in  carrying  out  the 
system,  and,  where  that  is  withheld  in  a  mat^ 
ter  vital  to  some  discipline,  the  child  has  no 
more  right  to  remain  in  the  school  than  it 
-would  have  if  the  parent  objected  to  its  re- 


maining. Neither  the  school  authorities  nor 
any  court  could  compel  the  child  for  its  own 
Interest  to  enter  the  school,  or  remain  In  it, 
without  the  parent's  consent,  and,  where  that 
consent  is  not  given  on  the  terms  rightly  pre- 
scribed by  the  school  board.  It  is  the  same  as 
withheld,  or  not  given  at  all.  It  is  certain 
that  parental  discretion  can  be  exercised  In 
keeping  the  child  out  of  school.  Can  It  also 
be  exercised  in  keeping  it  In,  irrespective  of 
considerations  of  sound  discipline,  though  the 
invasion  of  discipline  may  be  by  the  parent, 
and  not  by  the  child?  If  so,  the  whole  field 
of  discretion  is  covered  by  the  parent's  will, 
and  a  very  limited  part  of  it  by  public  author- 
ity. Where  a  scheme  of  work  contemplates 
joint  effort,  if  one  of  the  parties  refuses  to  co- 
operate on  reasonable  terms  the  other  may 
decline  to  continue  the  work  on  any  other 
terms.  So  it  seems  to  me."  The  reasons 
which  have  brought  us  to  the  conclusion  that 
the  misconduct  of  the  father  might  be  such  as 
to  deprive  the  child  of  the  benefit  of  the  pub- 
lic schools  will  also  apply  where  the  father 
is  dead,  and  the  obligation  rests  upon  the 
mother,  and  she  is  guilty  of  such  misconduct. 
The  question  to  be  now  considered  is:  What 
will  be  the  effect  of  such  misconduct  by  the 
mother  in  the  lifetime  of  the  father?  While 
the  obligation  is  upon  the  father  to  educate 
the  child,  and  does  not.  In  the  lifetime  of  the 
father,  In  any  manner  rest  upon  the  mother, 
still  there  is  an  obligation,  growing  out  of  the 
relation  of  husband  and  wife  and  parent  and 
child,  resting  upon  the  wife  and  mother,  de- 
manding her  co-operation  with  the  husband  in 
everything  that  is  necessary  for  the  welfare 
of  the  child.  If  the  father  is,  by  a  good  rea- 
son, required  to  abstain  from  conduct  which 
would  injure,  and  possibly  destroy,  the  entire 
benefits  of  the  system,  the  mother,  for  like 
reasons,  must  be  required  to  desist,  and  her 
conduct  may  be  a  good  reason  for  causing 
both  the  child  and  the  father  to  lose  the  bene- 
fits of  the  school  fund.  This  is  especially  true 
when  we  take  into  consideration  the  provi- 
sion of  the  law  of  force  in  this  state  which 
declares  that  the  "husband  Is  the  head  of  the 
family,  and  the  wife  is  subject  to  him;  her 
legal  existence  is  merged  in  the  husband,  ex- 
cept so  far  as  the  law  recognizes  her  separate- 
ly, either  for  her  own  protection,  or  for  her 
benefit,  or  for  the  preservation  of  public  order." 
Civ.  Code,  S  2473.  It  is  neither  for  her  pro- 
tection, nor  for  her  benefit,  nor  for  the  preser- 
vation of  public  order,  that  an  act  of  the  char- 
acter above  referred  to  should  be  declared  to 
be  her  separate  and  Independent  act;  but,  on 
the  other  hand,  public  policy  demands  that 
the  husband  should  be  held  responsible  for 
her  conduct,  and  be  required  to  submit  to  the 
penalty  which  it  would  produce.  The  same 
reasons  which  require  that  there  should  be 
thrown  around  the  father  a  restraining  Infiu- 
ence  to  prevent  him  from  Interfering  with  the 
operation  and  discipline  of  schools  require  that 
like  restraints  should  be  placed  upon  the  moth- 
er.   In  a  case  where  the  child  is  free  from 
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fault,  and  the  father  Is  obedient  to  the  law, 
it  does  look  extremely  hard  that  the  willful 
misconduct  of  the  mother  should  thus  bring 
distress  upon  two  Innocent  persons;  but  It  Is 
better  that  they  should  suffer  than  that  an  in- 
stitution in  operation  for  the  public  good 
should  be  entirely  subverted  and  destroyed, 
as  would  certainly  be  the  result  If  the  mother 
of  every  child  in  attendance  on  the  schools 
was  permitted,  whenever  disposed,  to  enter 
the  school  room,  and  upbraid  the  teacher  in 
the  presence  of  the  pupils. 

In  the  case  of  Spear  v.  Gumming,  23  Pick. 
224,  Chief  Justice  Shaw,  in  referring  to  the 
power  and  authority  of  the  school  committee 
under  the  law  of  Massachusetts,  which  cor- 
responds to  the  board  of  education  in  this 
case,  uses  the  following  lai^guage:  **The 
general  charge  and  superintendence,  in  the 
absence  of  express  legal  provisions.  Included 
the  power  of  determining  what  pupils  shall 
be  received  and  what  pupils  rejected.  The 
committee  may,  for  good  cause,  determine 
that  some  shall  not  be  received;  as,  for  in- 
stance, if  Infected  with  any  contagious  dis- 
ease, or  If  the  pupil  or  parent  shall  refuse 
to  comply  with  regulations  necessary  to  the 
discipline  and  good  management  of  the 
school."  In  the  case  of  Ferrlter  v.  Tyler,  48 
Vt  444,  it  was  held  that  children  might  law- 
fully be  excluded  from  public  schools  for  ab- 
sence contrary  to  the  rules  of  the  school, 
notwithstanding  such  absence  was  by  the 
authority  and  command  of  the  parents,  who 
were  Roman  Catholics,  and  by  the  direction 
of  the  priest,  and  for  the  purpose  of  attend- 
ing religious  services  on  one  of  the  ''holy 
days"  of  such  church.  In  the  case  of  Sher- 
man V.  Inhabitants  of  Charlestown,  8  Gush. 
160,  it  was  held  that  a  child  of  licentious  and 
immoral  character  could  be  excluded  from 
the  school,  although  such  character  was  not 
manifested  by  any  acts  of  licentiousness  or 
immorality  within  the  school.  In  the  opin- 
ion Chief  Justice  Shaw  says:  **On  general 
principles,  it  would  seem  strange  If,  In  the 
establishment  of  such  a  great  public  institu- 
tion as  that  of  the  public  schools,  in  the 
benefits  of  which  the  whole  community  has 
so  deep  and  vital  an  Interest,  there  were  no 
power  vested  anywhere  sufficient  to  protect 
the  schools  thus  established  from  the  noxious 
Influence  of  any  one  whose  presence  and  in- 
fluence would  be  Injurious  to  the  whole,  and 
subversive  of  the  purposes  manifestly  con- 
templated by  their  establishment  •  •  • 
There  is  no  express  provision  in  the  law  au- 
thorizing such  exclusion.  It  results  by  nec- 
essary implication  from  the  provisions  of  the 
law  requiring  good  discipline.  It  proves 
that  the  right  to  attend  is  not  absolute  and 
ui^qualifled,  but  one  to  be  enjoyed  by  all 
u^der  reasonable  conditions."  In  the  case 
of  SplUer  V.  Inhabitants  of  Wobum,  12  Allen, 
127,  it  was  ruled  that  a  school  committee 
of  a  town  may  lawfully  pass  an  order  that 
the  school  shall  be  opened  each  morning  by 
reading  from  the  Bible  and  prayer,  and  that 


during  the  prayer  each  scholar  shall  bow  the 
head,  unless  his  parents  request  that  he  shall 
be  excused  from  doing  so;  and  naay  law- 
fully exclude  from  the  school  a  adiolar  who 
refuses  to  comply  with  such  order,  and 
whose  parents  refuse  to  request  that  he  be 
excused  from  so  doing.  In  the  ease  of 
Bourne  v.  State  (Neb.)  52  N.  W.  710,  ft  rule 
which  made  it  the  duty  of  the  teacher  to 
keep  a  record  of  the  standing  of  each  pupU 
in  the  studies  pursued  by  him,  his  attend- 
ance and  deportment,  and  to  send  each 
month  by  the  pupil  a  written  report  of  th^ 
same  to  his  parent  or  guardian,  and  which 
required  such  parent  or  guardian  to  sign  and 
return  the  same  to  the  teacher,  was  held  to 
be  reasonable,  and  the  willful  refusal  on  the 
part  of  the  parent  to  sign  and  return  the 
same  to  the  teacher  was  held  to  be  a  suflft- 
clent  reason  for  excluding  the  chUd  from 
school.  In  the  case  of  Fessman  ▼.  Seeley 
(Tex.  Civ.  App.)  30  S.  W.  268,  It  was  held  to 
be  a  sufficient  reason  to  exclude  a  child  from 
school  that  the  father  refused  to  permit  the 
teacher  to  whip  him  for  misconduct,  and 
took  no  steps  himself  to  correct  him.  It  is 
true  that  the  school  in  this  case  was  a  pri- 
vate, and  not  a  public,  school,  and  the  right 
of  the  plaintiff  was  predicated  upon  the 
contract  with  the  teacher;  but  it  would  seem 
that  the  same  reasons  which  would  constrain 
the  courts  to  hold  that  such  conduct  would 
be  a  violation  of  a  contract  entered  into  be- 
tween a  parent  and  a  schoolmaster  provid- 
ing for  the  education  of  a  child  would  also 
require  them  to  hold  that  such  conduct 
would  Justify  the  school  authorities  in  refus- 
ing to  carry  out  the  agreement  impliedly 
made  with  the  patrons  of  a  public  school 
through  the  medium  of  the  public-school  law. 
In  the  case  of  Bissell  v.  Davison,  65  Conn. 
183,  82  Atl.  848,  it  was  held  that  a  require- 
ment that  all  children  attending  the  public 
schools  should  be  properly  vaccinated  vras  a 
reasonable  exercise  of  the  public  power  of 
the  state,  and  that  the  validity  of  the  action 
taken  by  the  school  committee  did  not  de- 
pend upon  the  actual  existence  of  smaUpox 
in  the  town,  tior  upon  a  reasonable  appre- 
hension of  an  epidemic  of  that  disease;  and 
that  a  child  who  had  not  been  vaccinated 
was  properly  excluded  from  the  school,  and 
would  not  be  reinstated  by  the  courts  upon 
the  application  of  the  parent  In  the  opin- 
ion, Torrance,  J.,  says:  **The  duty  of  pro- 
viding for  the  education  of  the  children  with- 
in its  limits  through  the  support  and  main- 
tenance of  public  schools  has  always  been 
regarded  in  this  state  in  the  light  of  a  gov- 
ernmental duty  resting  upon  the  sovereign 
state.  It  is  a  duty  not  imposed  by  consti- 
tutional provisions,  but  has  always  been  as- 
sumed by  the  state;  not  only  because  the 
education  of  youth  is  a  matter  of  great  pub- 
lic utility,  but  also,  and  chl^y,  because  it 
is  one  of  great  public  necessity  for  the  pro- 
tection and  welfare  of  the  state  itself.  In 
the  performance  of  this  duty  the  state  main- 
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ttduB  and  supports  at  great  expense,  and 
iritb  an  eyer-watchfnl  solidtnde,  public 
Bdiools  throughout  Its  territory,  and  secures 
to  Its  youth  the  prlyilege  of  attendance 
therein.  This  is  a  privilege  or  advantage, 
rather  than  a  right  in  the  strict  technical 
sense  of  the  term.  This  prlyilege  is  granted 
and  is  to  be  enjoyed  upon  such  terms  and 
under  such  reasonable  conditions  and  re- 
strictions as  the  lawmaliing  power,  within 
constitutional  limits,  may  see  fit  to  impose; 
and  within  those  limits  the  question  what 
terms,  conditions,  and  restrictions  will  best 
subserve  the  end  sought  in  the  establishment 
and  maintenance  of  public  schools  is  a  ques- 
tion solely  for  the  legislature,  and  not  for 
the  courts."  -  In  the  case  of  State  v.  Webber, 
108  Ind.  31,  8  N.  £.  706,  the  school  authori- 
ties of  the  city  of  Laporte  adopted  a  rule  re- 
quiring each  pupil  of  the  high  school  at 
stated  intervals  to  employ  a  certain  period 
of  time  in  the  study  of  and  practice  of  music, 
and  for  this  purpose  to  provide  himself  with 
a  prescribed  book.  The  superintendent,  not- 
withstanding a  request  from  the  parent  that 
his  child  might  be  excused  from  this  exer- 
cise, required  the  pupil  to  take  part  in  the 
musical  exercises  of  the  school,  and,  upon 
his  refusal  to  obey,  suspended  him  from 
school.  The  only  cause  or  reason  assigned 
by  the  parent  for  requiring  his  son  to  dis- 
obey the  rule  was  that  he  did  not  believe  it 
for  the  best  interest  of  his  son  to  participate 
in  the  musical  exercises  of  the  school,  and 
did  not  wish  him  to  do  so.  The  suspension 
of  the  pupil  was  sustained  as  lawful  and  au- 
thorized, the  court  using  the  following  lan- 
guage: "The  important  question  arises, 
which  should  govern  the  public  high  scliool 
of  the  city  of  Laporte,  as  to  the  branches  of 
learning  to  be  taught  and  the  course  of  in- 
struction therein,— ^the  school  trustees  of 
such  city,  to  whom  the  law  has  confided  the 
direction  of  these  matters,  or  the  mere  arbi- 
trary will  of  the  relator,  without  cause  or 
reason  in  its  support?  We  are  of  opinion 
that  only  one  answer  can  or  ought  to  be  giv- 
en to  this  question.  The  arbitrary  wishes 
of  the  relator  in  the  premises  must  yield  and 
be  subordinated  to  the  governing  authorities 
of  the  school  of  the  city  of  Laporte,  and  their 
reasonaMe  rules  and  regulations  for  the  gov- 
ernment of  the  pupils  of  its  high  school." 
In  the  case  of  Duffield  v.  School  Dist  (Pa. 
Sup.)  29  Atl.  742,  where  a  rule  of  the  school 
board  required  that  pupils  should  undergo 
vaccination,  the  exclusion  from  the  school 
of  a  pupil  whose  parent  refused  to  have  him 
vaccinated  was  held  to  be  lawful,  the  rule 
requiring  vaccination  being  enforced  during 
the  prevalence  of  an  alarm  over  the  report 
that  there  was  a  case  of  smallpox  in  the  city. 
In  the  case  of  Guernsey  v.  Pitkin,  32  Vt. 
224,  a  requirement  by  the  teacher  of  a  dis- 
trict school  that  the  pupils  in  grammar 
should  write  English  compositions  was  held 
a  reasonable  one,  and  expulsion  of  a  pupil 
who  refused  to  comply  with  this  require- 


ment and  produced  no  request  from  his  par- 
ents asking  that  he  be  excused  was  held  to 
be  authori2sed.  In  the  case  of  Lander  y. 
fieaver,  82  Yt  114,  it  was  held  that  a  school- 
master has,  in  general,  no  right  to  punish  a 
pupil  for  misconduct  committed  after  his  dis- 
missal from  school  for  the  day  and  return  to 
his  home,  yet  he  may,  on  the  pupil^s  return 
to  school,*  punish  him  for  any  misbehavior, 
though  committed  odt  of  school,  which  has 
a  direct  and  immediate  tendency  to  injure 
the  school,  and  to  subvert  the  master's  au- 
thority. In  the  case  of  King  v.  School 
Board,  71  <Mo.  628,  the  court  bad  under  con- 
sideration the  legality  of  the  suspension  from 
the  public  school  of  a  pupil  who  had  become 
amenable  to  a  rule  which  required  that  "any 
pupil  absent  six  half  days  in  fonr  consecu- 
tive weeks  without  satisfactory  excuse  shall 
be  suspended  from  school."  In  the  opinion, 
Napton,  J.,  says:  "It  Is  said  that  occasional 
absences  from  school  on  the  part  of  the  pu- 
pil, or  truancy,  as  it  is  familiarly  termed, 
is  of  no  importance  to  any  one  except  the 
pupil  or  his  parents,  and  its  indulgence  is, 
therefore,  not  to  be  attended  with  such  pun- 
ishment as  suspension  or  expulsion  from  the 
school  entirely;  that  every  child  has  a  right 
to  the  public  school,  and  that  that  right  can- 
not be  taken  away  by  a  rule  of  the  board; 
that  such  rule  is  subversive  of  the  object  of 
our  system  of  common  schools,  which  was 
designed  to  throw  open  the  doors  of  the 
school  to  all  chfldren  of  the  proper  age,  and 
give  them  an  opportunity  of  acquiring  such 
education  as  will  fit  them  for  the  after-duties 
of  life.  This  is  true,  but  this  right  of  at- 
tending school  necessarily  requires,  when 
the  school  is  joined,  and  whilst  such  attend- 
ance, continues,  a  submission  to  the  regula- 
tions of  the  school.  *  *  *  The  pupil,  it 
is  urged,  is  at  liberty  to  be  absent  when  he 
pleases,  and  such  absence  is  a  matter  solely 
between  him  and  his  parents.  *  *  t  Such 
absences,  when  without  excuse,  are  the  fault 
of  the  parents,  whose  business  it  is  to  see 
that  the  attendance  of  their  child  is  regular, 
unless  prevented  by  causes  which  will,  of 
course,  be  an  excuse  under  the  rule  now  in 
question." 

It  Is  true  that  in  all  of  the  cases  cited  some 
act  was  done  by  the  child  himself,  and  there- 
fore they  are  not  exactly  identical  in  their  facts 
with  the  case  under  consideration.  But  the 
act  of  the  child  was  generally  in  obedience  to 
a  command  of  the  parent,  and  the  exclusion  or 
suspension  of  the  child  from  school  was 
brought  about  by  the  wrongful  conduct  of  the 
parent  in  commending  the  child  to  do  the  act 
which  was  illegal,  or  in  directing  the  child  to 
refrain  from  doing  that  which  was  lawfully  re- 
quired. So  that  it  may  be  fairiy  said  that  in 
the  cases  cited  the  child  was  deprived  of  the 
benefit  of  the  school  by  the  act  of  the  parent. 
It  wUl  be  also  gathered  from  these  cases  that 
it  is  not  absolutely  essential  that  there  should 
be  a  rule  which  has  been  in  terms  violated 
either  by  the  child  or  by  the  parent   If  the  act 
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complained  of  is  such  that  in  itself  it  would 
be  subyersive  of  the  good  order  and  discipline 
in  tlie  school,  then  the  mere  failure  of  the 
board  of  education  to  declare  that  unauthorised 
which  e^ery  intelligent  man  mu9t  know  could 
not  be  allowed  would  not  prevent  the  school 
authorities  from  dealing  with  a  person  who  was 
guilty  of  such  an  act  If,  however,  the  act  in 
itself  be  harmless,  but  may  be  fearmful  on 
account  of  the  peculiar  conditions  surrounding 
the  school  and  its  authorities,  then  there  should 
be  a  prescribed  rule  before  the  act  could  be 
complahied  of  as  one  which  would  forfeit  thd 
right  to  patronize  the  school.  It  would  seem 
to  require  no  argument  to  sustain  the  proposi- 
tion that  an  act  of  disorder  in  the  school  room, 
calculated  to  bring  into  contempt  the  authority 
of  the  school  as  well  as  the  individual  in 
charge  for  the  time  behig,  should  be  met  with 
such  punishment  as  would  be  calculated  to 
impress  the  pupils  with  the  importance  of 
obedience  and  resi)ect  tx>  constituted  authority. 
Children  are  too  much  disposed  naturally  to 
loolr  with  contempt  upon  authority,  especially 
when  r^resented  by  a  schoolmaster;  and  par- 
ents ^ould  be  restrained  from  encouraging  this 
tendency,  so  dangerous  in  its  nature  to  private 
and  public  welfare.  It  is  admitted  by  all  that 
in  such  a  case  prosecution  under  the  criminal 
laws  of  the  state  would  be  Justified  and  prop- 
er. This  would  satisfy  the  public  wrong  grow- 
ing out  of  the  violation  of  the  peoial  laws,  but 
another,  and  it  may  not  be  unwise  to  say,  a 
greater,  wrong  has  been  done  than  the  mere 
Infraction  of  the  criminal  law.  The  only  ade- 
quate remedy  for  such  a  wrong  is  one  which 
will  cause  the  parents  of  the  state  to  under- 
stand that  that  which  is  given  to  them  for  their 
benefit  primarily,  and  for  the  benefit  of  their 
children  secondarily,  will  be  withdrawn  from 
them  and  their  children  whenever  they  do  an 
pict  which,  in  its  effect,  will  be  prejudicial  to 
the  system  which  is  maintahied  for  their  bene- 
fit We  are  aware  that  it  has  been  held  that, 
where  a  child  is  excluded  unlawfully  from  a 
public  school,  he  has,  in  some  cases,  a  right  of 
action  against  the  public  officers,  and  that  the 
right  of  action  is  not  in  the  parent  Donahoe 
V.  Richards,  38  Me.  376-379;  Stephenson  v. 
Hall,  14  Barb.  222.  The  right  to  recover  in 
such  action  is  limited  to  cases  where  the  public 
officials  acted  wantonly  or  maliciously.  Mc- 
Oormiclt  V.  Burt,  96  111.  263;  Dritt  v.  Snod- 
grass,  66  Mo.  286.  In  cases,  however,  whefe 
fipplication  was  made  for  reinstatement  of  the 
child  hi  the  school,  it  wiU  be  generally  found 
that  the  application  was  made  in  the  name  and 
in  behalf  of  the  parent  or  guardian.  Rulison 
.  V.  Post,  79  m.  567;  State  v.  Board  of  Bduca- 
Uon,  63  Wis.  2M,  23  N.  W.  102;  Holman  v. 
School  DUt  No.  5  (Mich.)  43  N.  W.  996;  Btade 
V,  Kllnge,  30  Mo.  App.  285;  Trustees  of  Schools 
V.  People,  87  IlL  303.  That  the  child  should 
have  a  right  of  action  for  being  maliciously 
and  wantonly  deprived  of  an  education  after 
the  parent  has  entered  him  in  the  school  is  not 
In  conflict  with  the  principle  which  we  contend 
for  in  this  case.    If  the  child  is  wantonly  and 


maliciously  excluded  from  the  school,  bis  right 
of  action  is  entirely  consistent  with  the  right 
which  exists  in  the  parent  to  compd  his  rein- 
statement That  the  child  is  damaged,  there 
can  be  no  question.  His  parent  is  under  a 
duty  to  educate  him.  His  parent  has  lawfully 
placed  him  at  the  place  provided  by  law  for 
this  education.  The  parent,  therefore,  and  no 
one  else  but  the  parent  will  be  considered  by 
the  law  when  the  question  of  enterii:^  the 
school,  and  being  kept  therein,  is  under  conaid- 
oration.  The  state  will  not  allow  any  one  ex 
cept  the  parent  to  decide  the  question  as  to 
whether  the  child  shall  be  educated.  If  the 
parent  decides  that  the  child  shall  be  educated, 
and  the  school  authorities  refuse  to  admit  or 
wrongfully  exclude  him  from  the  benefits  of 
the  system  provided,  the  courts  will  enterta&i 
an  application  to  compel  admission  or  rein- 
statement from  no  one  except  the  parent  or 
guardian,  or  some  other  person  occupying  a 
Uke  relation  to  the  child.  While  it  is  the  act 
of  the  parent  or  guardian  which  places  the 
child  hi  the  school,  and  puts  him  in  a  posi- 
tion where  he  can  obtain  the  benefits  of  the 
system,  this  does  not  prevent  a  duty  from  aris- 
ing on  the  part  of  the  school  authorities  to- 
wards the  child  to  abstain  from  unlawful 
conduct  which  would  deprive  the  child  of  the 
benefit  which  the  act  of  the  parent  has  secured 
to  it  The  moment  the  child  is  placed  in  the 
school,  this  duty  arises.  A  breach  of  this  dutj 
will  be  a  tort  for  which  the  chfid  can  recover 
in  a  proper  action  against  the  person  wBntxm- 
ly  and  maliciously  depriving  it  of  the  beoefits 
which  it  would  receive  from  the  schooL  Civ. 
Oode,  3807.  The  authorities  of  the  pubUc 
schools  under  the  law  owe  a  duty  to  the  pub- 
lic to  admit  and  keep  within  the  schools  all 
children  who  come  within  the  lawfully  pre- 
scribed rules,  and  whose  parents  or  guardians 
see  fit  to  enter  them.  When,  therefore,  such 
ischool  authorities  willfully,  wantonly,  and  ma- 
liciously refuse  to  admit  such  children,  a  pub- 
lic wrong  is  committed,  which  may  be  reme- 
died, so  far  as  the  public  is  concerned,  by  hi- 
dictment  for  malpractice,  or  other  appropriate 
remedy.  Out  of  this  breach  of  duty  damage 
arises  to  the  parent  as  well  as  to  the  child. 
The  parent  therefore  has  the  right  to  appeal  to 
the  courts  to  compel  the  child  to  be  admitted 
or  reinstated,  as  the  case  may  be,  and  also  to 
appeal  to  the  courts  by  his  action  for  damages 
for  the  amount  which  he  would  be  required  to 
expend  in  the  education  of  his  child.  The 
child  would  also  have  a  right  against  the  hi- 
dividuals  thus  wantonly  and  maliciously  de 
privlng  him  of  the  benefit  which  is  secured  to 
him  by  the  law  in  the  event  the  parent  sees 
proper  to  enter  him  in  the  schooL  Broom. 
CJonun.  (9th  Lond.  Ed.)  pp.  757-759.  When 
the  law  requires  one  to  do  an  act  for  the  bene- 
fit of  another,  or  to  forbear  the  doing  of  thai 
which  may  injure  another,  though  no  actios 
be  given  in  express  terms,  upon  the  accrual  of 
damages  the  party  may  recover.  Civ.  Code,  S 
3809.  It  follows,  therefore,  that  when  a  par- 
ent enters  his  child  in  the  public  schools,  the 
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law  requires  that  the  authorities  of  the  school 
■hall  do  each  and  ereiy  act  required  by  the 
law  which  will  be  (or  the  b^ieflt  of  the  child, 
and  also  that  the  authorities  shall  refrain  from 
doing  any  act  which  will  injure  the  child.  If 
the  school  authorities  wantonly  and  malicious- 
ly refuse  to  discharge  the  duty  thus  imposed 
upon  them,  the  child  will  have  a  right  of  ac- 
tion against  the  individuals  who  commit  tli& 
wrongful  act  Our  conclusion  is  that  the  board 
of  education,  either  in  the  absence  of  a  rule  or 
in  furtherance  of  a  prescribed  rule,  had  the 
right  to  exclude  from  the  schools  under  its 
control  any  child  whose  parent,  in  the  school 
room,  or  its  vicinity,  in  the  presence  of  such 
child  and  other  pupils,  conducted  himself  or 
herself  in  such  manner  that  their  acts  were 
calculated  to  produce  disorder  in  the  school, 
and  break  down  and  destroy  its  discipline. 
Under  the  facts  set  up  in  the  answer  of  the 
board  of  education  in  this  case,  it  was  not  only 
authorized,  but  it  was  its  duty,  to  suspend  the 
children  of  the  defendants  in  error  from  the 
school.  The  trial  judge  erred  hi  granting  the 
niandamua  and  reinstating  the  children.  Judg- 
ment reversed. 

All  concur  except  ATKINSON  and  UTTLE, 
JJ.,  who  dissent 

Cases  and  authorities  which,  though  not  in 
all  respects  pertinent  to  the  matter  dealt  with 
in  the  above  opinion,  relate  to  questions  aris- 
ing out  of  "school  laws":  Learock  v.  Put- 
nam, 111  Mass.  499;  Roe  v.  Deming,  21  Ohio 
6t.  666;  Anderson  v.  State,  3  Head,  455;  Fer- 
tich  V.  Michener,  111  Ind.  472,  11  N.  B.  606; 
State  V.  Osborne,  24  Mo.  App.  809;  Board  v. 
Minor,  23  Ohio  St  211;  Davis  v.  City  of  Bos- 
ton,  133  Mass.  103;  Chuichlll  v.  Fewkes,  13 
IlL  App.  520;  Burdick  v.  Babcock,  33  Iowa, 
562;  King  v.  Board,  71  Mo.  628;  Sewell  v. 
Board,  29  Ohio  St  89;  Peck  v.  Smith,  41 
Conn.  442;  Board  v.  Helston,  32  111.  App.  300; 
Mack  V.  Keisey  (Vt)  17  AtL  780;  Perkins  v. 
Board,  66  Iowa,  476,  9  N.  W.  356;  Patterson 
V.  Nutter.  78  Me.  509,  7  AU.  273;  State  v. 
Mianer,  45  Iowa,  248;  Stevens  v.  Fassett,  27 
Me.  266;  Heritage  v.  Dodge  (N.  H.)  9  Aa  722; 
Desklns  v.  Gose,  85  Mo.  485;  Hutton  v.  State 
(Tex.  App.)  5  S.  W.  122;  Balding  v.  State 
(Tex.  App.)  4  S.  W.  579;  Com.  v.  Seed,  5  Pa. 
Law  J.  Rep.  78;  Danenhoffer  v.  SJtate,  69  Ind. 
296;  Vanvactor  v.  State  (Ind.  Sup.)  15  N.  B. 
S41;  2  Kent,  Comm.  203;  Morrow  v.  Wood, 
35  Wis.  59;  Reeve.  Dom.  Rel.  (4th  Ed.)  357, 
358;  Russell  v.  Inhabitants  of  Lynnfield,  116 
Mass.  366;  Hodgkins  v.  Rockport,  105  Mass. 
476;  Scott  v.  School  DIst,  46  Vt  452;  Shee- 
han  V.  Sturges,  53  Conn.  481,  2  Atl.  841; 
Thompson  v.  Beaver,  63  111.  356;  Trustees  v. 
People,  87  HI.  308;  Murphy  v.  Board,  30 
Iowa,  429;  Perkins  v.  Board,  56  Iowa,  476,  9 
N.  W.  356;  Parker  v.  School  Dist.,  5  Lea,  525; 
Cooper  V.  McJunkIn,  4  Ind.  290;  Hathaway 
V.  Rice,  19  Vt  102;  Ward  v.  Flood,  48  Cal.  36; 
Hose  V.  Lowell,  10  Allen,  150;  Kidder  v. 
Chellls,  60  N.  H.  473;   Metcalf  v.  State,  21 


Tex.  App.  174,  17  S.  W.  142;  Thompson  v. 
Beaver,  63  IlL  353;  Roberson  v.  Troutt  17 
HL  App.  386;  State  v.  Board,  63  Wis.  234,  23 
N.  W.  102;  Abeel  v.  Clark,  84  Cal.  226,  24 
Pac.  383;  Ck>m.  v.  C^ooke,  7  Am.  Law  Reg. 
417;  Moore  v.  Monroe,  64  Iowa,  367,  20  N. 
W.  475;  Bish.  Noncont  Law,  IS  593-696; 
Weaver  v.  Devendorf,  3  Denio,  120;  Reed  v. 
Conway,  20  Mo.  52;  Tlfft  v.  Tifft  4  Denio, 
175;   State  v.  School  Dist  No.  1,  31  Neb.  552, 

48  N.  W.  393;  Wilkes  v.  Dlnsman,  7  How.  89; 
State  V.  Burton,  45  Wis.  155;  Norton  v. 
School  Dist  No.  7,  37  Vt  521;  Blanchard  v. 
Steams,  5  Mete.  (Mass.)  298;  Griffin  v.  Bis> 
lug,  11  Mete.  (Mass.)  338;  Stewart  v.  South- 
ard, 17  Ohio,  402;  Downer  v.  Lent,  6  Cal.  94; 
Hines  V.  City  of  Lockport,  50  N.  Y.  236;  In  re 
Church  St,  49  Barb.  455;   Jordan  v.  Hanson, 

49  N.  H.  199;  Gregory  v.  Brooks,  87  Conn. 
366;  Wilson  v.  Mayor,  etc.,  1  Denio,  599; 
Kendall  v.  Stokes,  3  How.  387;  Roberts  v. 
City  of  Boston,  5  Cush.  198;  People  v.  Board, 
18  Mich.  400;  AUen  v.  Blunt  3  Story,  142, 
Fed.  Cas.  No.  216;  Lincoln  v.  Hapgood,  11 
Mass.  350;  Wheeler  v.  Patterson,  1  N.  H.  88; 
Jenkins  v.  Waldron,  11  Johns.  114;  Rail  v. 
Potts,  8  Humph.  225;  Capen  v.  Foster,  12 
Pick.  4S6;   Gates  v.  Neal,  23  Pick.  308. 


(51  S.  C.  268) 

STATS  V.  JOHNSON. 

(Supreme  Court  of  South  Carolina.    Feb.  16, 

1898.) 

Cbimikal  Law— Disposing  of  Personal  Pbopbr- 

TT  Coy  BRED  BY  LiBN. 

Under  Code  Cr.  Proc.  5  277,  providing  that 
any  person  who  disposes  of  or  sells  personal 
property  on  which  a  Hen  exists  without  the  writ- 
ten consent  of  the  lienholder,  and  shall  fail  to 
pay  the  debt  or  deposit  the  amount  thereof  with 
the  clerk  of  the  court  within  10  days  after  such 
disposition,  is  guilty  of  a  misdemeanor,  a  sale  of 
cotton  subject  to  a  landlord's  lien  by  a  constable 
under  judicial  process  under  a  crop  warrant  is- 
sued by  the  landlord  is  not  such  a  sale  by  the 
owner,  who  objected  thereto,  as  will  subject  him 
to  the  terms  of  the  statute,  although  he  recovered 
back  from  the  constable  and  owner  of  the  lien 
the  value  of  the  cotton. 

Appeal  from  general  sessions  circuit  court  of 
Anderson  county.    O.  W.  Budianan,  Judge. 

W.  Henry  Johnson  was  convicted  of  selling 
and  disposing  of  personal  property  cove]:ed  by 
a  lien,  and  appeals.     Reversed. 

Bonham  &  Watkins,  for  appellant  M.  F. 
Ansel,  for  the  State. 

GARY,  A.  J.  The  "case"  shows  the  follow- 
ing statement  of  facts:  The  defendant  was 
tried  before  his  honor,  Judge  Buchanan,  and  a 
Jury,  at  the  October,  1807,  term  of  the  court  for 
Anderson  county,  under  an  indictment  charging 
that  the  defendant  did  willfully  and  unlaw- 
fully sell  and  dispose  of  certain  personal  prop- 
erty, to  wit,  450  pounds  of  lint  cotton  of  the 
value  of  $40,  over  which  a  lien  existed,— that 
is  to  say,  a  certain  landlord's  lien  for  rent  in 
favor  of  J.  L.  Tate,  landlord,  made  and  duly 
executed  by  W.  Henry  Jonnson  to  secure  the 
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poyoMBt  of  400  pounds  of  lint  cotton  doUari 
[sic];  and  that  oaSd  W.  Henry  Jofanaon  did  not 
then  and  there  hare  the  written  conaent  of  th^ 
lienee*  nor  did  he,  the  aald  W.  Henry  Johnson* 
pay  the.  debt  secured  by  said  lien  within  10 
days  after  such  sale,  nor  did  he  within  said 
period  deposit,  the  amonnt  of  said  indebted- 
ness secured  by  said  lien  with  the  derk  of  the 
court  of  common  pleas  for  the  county  of  An* 
derson,  in  which  the  lien  debtor  then  resided; 
the  said  W.  Henry  Johnson  well  Imowing  said 
lien  to  exist  On  the  2Sth  of  October,  1883^ 
the  landlord,  J.  L.  Tate,  sued  out  an  agricul- 
tural warrant  before  a  trial  Justice  to  enforce 
payment  of  said  lien  for  rent  On  the  3l8t  of 
October,  189S,  the  constable  appointed  to  exe- 
cute said  agricultural  wairant  made  the  follow- 
ing sworn  return:  "By  virtue  of  the  within 
writ  I  levied  on  one  lot  of  cotton,  and  had  it 
ginned,  and  delivered  to  J.  L.  Tate  634  lbs. 
lint  cotton,  and  same  was  fsold  for  $49.02  net 
and  paid  J.  L.  l^ate  $35.32."  On  the  17th  of 
September,  1804,  W.  Henry  Johnson  commen- 
ced an  action  against  the  said  J.  L.  Tate  and 
the  ccmstable  aforesaid  to  recover  possession  of 
said  cotton,  or  the  value  thereof  in  case  de- 
livery could  not  be  had.  On  the  10th  of  Oc- 
tober, 1886,  judgment  was  rendered  In  favor  of 
the  said  W.  Henry  Johnson  for  the  possession 
of  the  said  1,810  pounds  of  seed  cotton,  or  for 
$50,  its  value.  In  case  delivery  could  not  be 
had.  The  money  was  thereupon  paid  to  the 
attorneys  of  W.  Henry  Johnson.  At  the  con- 
clusion of  the  testimony  for  the  state  defend- 
ant's couns^  aslced  the  court  to  instruct  the 
Jury  to  render  a  verdict  of  not  guilty,  upon  the 
ground  that  no  testimony  liad  been  adduced 
showing  a  disposition  by  the  defendant  of  the 
property  described  in  the  indictment  but  that 
on  the  contrary,  all  the  testimony  went  to 
show  that  the  said  property  was  disposed  of  by 
the  constable  appointed  to  execute  the  crop 
warrant  issued  at  the  instance  of  the  prose- 
cutor. His  honor,  Judge  Buchanan,  refused 
this  motion,  stating:  "In  the  view  I  take  of 
this  case,  it  is  unnecessary  that  the  defendant 
should  himself  have  disposed  of  this  property; 
but,  if  the  same  were  seized  and  sold  by  the 
constable,  and  the  amount  of  the  rent  paid  to 
the  prosecutor,  and  defendant  afterwards  did 
some  act  whereby  the  prosecutor  had  to  pay 
back  this  money,  then  it  is  as  if  no  payment 
had  been  made.  And  if  the  defendant  here, 
after  the  cotton  was  sold,  brought  Ills  action 
in  claim  and  delivery,  and  recovered  back  the 
cotton  or  its  value,  that  would  be  a  disposition 
of  the  cotton  as  much  as  if  he  had  sold  it  him- 
self. To  hold  otherwise  would  be  to  allow  the 
defendant  to  take  advantage  of  his  own  wrong. 
The  motion  is  overruled."  The  defendant  of- 
fered no  testimony.  The  Jury  rendered  a  ver- 
dict of  guilty,  and  the  defendant  was  sentenced 
to  pay  a  fine  of  $75,  or  be  coMned  at  hard  la- 
bor on  the  public  works  of  Anderson  county 
for  a  period  of  three  months. 

The  defendant  appealed  upon  numerous  ex- 
ceptions, but  in  the  view  which  the  court  takes 
of  the  case,  the  only  practical  question  neces- 


saiy  for  Its  consld»rstlQn  Is  WMQist  HMn  was 
eoor  on  tha  part  of  ttas  presiding  Judge  In  his 
construction  of  section  277,  Code  Cr.  Proc, 
which  is  as  foOows:  **An^  person  or  persons 
who  shall  sell  or  dispose  of  any  personal  prop- 
erty on  which  any  mortgage  or  other  lien  ex- 
ists without  the  written  consent  of  the  mort- 
gagee or  lienee,  or  the  owner  or  holder  of  such 
mortgage  or  lien,  and  shall  fail  to  pay  the  debt 
secured  by  the  same  within  ten  days  after  sach 
sale  or  disposal,  or  shall  faH  In  such  time  to 
deposit  the  amount  of  the  said  debt  with  the 
derk  of  the  court  of  common  pleas  for  the 
county  in  which  the  mortgage  or  lien  debtor 
resides,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  Im- 
prisoned for  a  term  not  more  than  two  years 
or  be  fined  not  more  than  five  hundred  dollars, 
or  both,  in  the  discretion  of  the  court:  provid- 
ed, that  the  provisions  of  this  section  shall  not 
apply  in  cases  of  sales  made  without  knowledge 
or  notice  of  such  mortgage  or  lien  by  the  per- 
son so  selling  such  property."  When  W.  Hen- 
ry Johnson  recovered  Judgment  for  the  posses- 
sion d  the  property,  or  its  value,  the  cotton, 
which  had  already  been  sold  by  the  constable, 
was  not  delivered  to  him,  but  only  Its  value. 
The  question  of  payment  could  only  arise  in 
this  case  after  It  had  been  shown  that  the  de- 
fendant had  sold  or  disposed  of  the  cotton  cov- 
ered by  the  hen,  without  compliance  with  the 
reqtdremeuts  of  the  foregoing  section.  The 
sale  of  the  cotton  by  the  constable  under  Ju- 
dicial process  cannot  be  said  to  be  a  sale  by 
the  defendant  who  not  only  did  not  give  his 
consent  thereto,  but  objected  to  the  same.  His 
honor  was  in  error  in  his  construction  of  said 
section,  and  the  exertion  raising  the  questioQ 
herein  considered  must  be  sustained.  It  is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  the  case  re- 
manded to  the  circuit  court  for  a  new  triaL 


(61  8.  C.  MS) 
STATE  V.  CLARK. 
(Supreme  Court  of  South  Carolina.     Feb.  12, 
188&) 
Assault  and  Battbrt— Abrbbt. 
A  charge  that  If  d^endant  in  executtn^  a 
warrant  was  acting  as  an  officer  in  food  faith, 
the  jury  cannot  convict  him  of  assault  and  bat- 
tery of  a  higl\  and  aggravated  nature,  would  er- 
roneously take  away  from  the  jury  the-  ques- 
tion whether  defendant  acted  with  unnecessaiy 
rodeness  towards  prosecutor. 

Appeal  from  general  sessions  circuit  court  of 
Lexington  county;  James  Aldrich,  Judge. 

S.  J.  Clark  was  convicted  of  an  assault  and 
battery  of  a  high  and  aggravated  nature,  and 
he  appeals.     Affirmed. 

Eflrd  &  Dreher,  for  appellant  Solicitor 
Thurmond  and  C.  L.  Blease,  for  the  State. 

GARY,  A.  J.  The  "case"  contains  the  fol- 
lowing  statement  of  facts:  "The  defendant 
S.  J.  Clark  was  indictfKl  and  tried  at  the  Feb- 
ruary term,  1897,  of  the  general  sessions  couri 
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for  Lexington  county,  charged  with  assault 
and  battery  of  a  high  and  aggravated  natnre 
on  S.  E.  Bouknlght,  a  one-aimed  man.  On 
May  28,  1896,  said  Bcuknlght  was  arrested  by 
a  constable  named  Boland,  and  brought  before 
Magistrate  Haltlwangei  at  the  town  of  Cha- 
pln,  In  Lexington  county,  charged  with  aiding 
and  abetting  two  negroes,  i^ho  were  then  and 
there  also  under  arrest,  In  burning  the  barns 
and  stables  of  the  defendant  The  warrant 
of  arrest  was.  sworn  out  by  one  HoUand,  a  de- 
tective, a^d  served  on  Bouknlght  by  Boland. 
The  defen(]ant,  Clark,  was  the  regular  consta- 
ble of  the  magistrate,  not  under  bond,  but  the 
one  who  did'  his  work.  Bouknight  testified 
that  when  he  was  at  or  near  the  magistrate, 
In  a  store  door,  defendant  had  the  two  negroes 
tied  hi  the  street  with  a  rope;  that  Clark 
beckoned  to  him  to  come  there.  E(e ,  went* 
and  tilark  tied  him  with  the  same  rope  to 
the  negroes.  He  further  says  that  Clark 
cursed  him,  and  Jerked  him  around,  and  treat- 
ed him  roughly;  but  that  Is  denied  by  Clark, 
and  not  substantiated  by  any  of  the  bystand- 
ers who  were  witnesses  In  the  case.  He  asked 
Clark  not  to  tie  him,  but  did  not  resist.  After 
some  parley,  he  was  untied,  he  says,  by  a  by- 
stander; but  Clark  says  he  untied  him,  and 
Is  corroborated  by  HUler.  He  then  begged 
Clark  to  let  him  furnish  his  own  conveyance, 
and  ride  to  jail,  but  this  was  refused,  and  he 
was  made  to  walk  along  by  the  two  negroes. 
He  was  untied.  The  two  negroes  were  hand- 
cuffed together.'*  The  defendant  requested 
the  presiding  Judge  to  charge  the  Jury  as  fol- 
lowa:  "Under  the .  indictment  the  defendant 
can  only  be  convicted.  If  convicted  at  all,  of 
assault  and  battery.  If  the  Jury  come  to  the 
conclusion  from  the  testimony  in  the  case  that 
the  defendant  was  acting  as  an  officer  in 
good  faith,  believing  that  he  was  an  officer, 
under  thi|3  Indictment  the  Jury  cannot  con- 
vict of  assault  and  battery  of  a  high  and  ag- 
gravated nature."  His  honor  stated  to  the 
Jury  that  he.  declined  to  charge  said  requests, 
except  aa  they  were  covered  by  his  charge, 
which,  in  effect,  refused  the  said  requests. 
The  defendant  was  found  guilty,  and  sen- 
tenced to  pay  a  fine  of  $200,  or  be  confined  at 
hard  labor  on  the  public  wprks  of  the  county 
for  six  months.  , 

He  appealed  upon  two  exceptions,  the  first 
of  which  Is  as  follows:  /'Because  his  honor 
erred  in  charging  the  Jury:  'If  a  man  Is  not 
a  constable  in  the  manner  provided  by  law, 
he  is  acting  without  warrant  of  law;  and  for. 
one  to  take  another  Id  custody  •  •  •  with- 
out virtue  of  being  appointed  or  elected  con- 
stable In  the  manner  Indicated  would-be  re- 
sponsible for  his  actB,'— for  the  reason  that 
such  charge  Ignores  the  view  that  when  the 
court  obtains  Jurisdiction  of  the  person  of  the 
prisoner  the  Judge  may  verbally  histruct  a 
bystander  to  take  him  to  a  place  of  safe- 
keepkig.'*  The  only  question  raised  by  this 
exception  Is  whether  the  magistrate  had  the 
right  to  instruct  the  defendant  verbally  to 
execute   the   warrant   of  commitment    The 


Code  of  Orimlnal  Procedure  contains  provisions 
authorizing  and  requiring  magistratea  te  ar- 
restj  any  person  who  shall  perpetrate  a  crime 
or  misdemeanor  In  view  of  the  magistrate, 
and  in  making  any  such  arrest  the  magistrate 
is  empowered  to  command  any  constable,  by- 
stander, or  the  posse  comitatus,  as  the  emer- 
gency may  require;  but  such  provisions  are 
inapplicable  to  this  case.  The  manner  of  ap- 
pointing constables  in  a  case  like  this  is  thus 
provided  In  section  901  of  the  Revised  Stat- 
utes: "When  any  person  shall  l)e  elected  or 
appohited  to  the  office  of  constable,  he  shall  re- 
pair to  the  clerk^s  office  of  the  count^y^  and,  to- 
gether with  the  evidence  of  -his  election  or 
appointment,  be  shall  lodge  his  bond,  fn  the 
form  prescribed  by  law.  In  the  penalty  of  five 
hundred  dollars,  with  good  sureties,  not  less 
than  two,  nor  more  than  five,  to  be  approved 
in  writing  by  the  clerk,  and,  upon  taking  the 
oaths  herein  prescribed,  such  person  shall  be 
entitled  to  a  certificate  from  the  clerk  that  he 
has  filed  his  bond  and  taken  the  requisite 
oaths,  and  shall  thenceforth  be  regarded  as  a 
regularly  qualified  constable;  nor  shall  any 
person  not  so  qualified  exercise  the  powers  of 
a  constable:  provided,  that  nothing  herein  con- 
tained shall  prevent  a  presiding  Judge  or  a 
trial  Justice  or  a  coroner  from  appointing  a 
constable  to  act  by  virtue  of  such  appointment 
only  on  a  particular  occasion,  to  be  specified  In 
writing;  but  no  trial  Justice  shall  deputize  the 
person  swearing  out  a  warrant  in  as^  cilse  to 
serve  the  same."  The  first  exception  Is  over- 
ruled. 

The  second  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  refusing  to  charge  de- 
fendant's second  request  to  charge:  'If  the 
Jury  come  to  the  condnslon  from  the  testimony 
in  the  case  that  the  defendant  was  acting  as 
an  officer  in  good  faith,  believing  that  be  was 
an  officer,  under  this  indictment  the  Jury  can- 
not convict  him  of  assault  and  battery  of  a 
high  and  aggravated  nature,*— for  the  reason 
that  his  refusal  so  to  charge  took  away  from 
the  consideration  of  the  Jury  the  motive  and 
intent  of  the  defendant  in  laying  hold  of  the 
prosecutor."  The  motive  and  intention  of  the 
defendant  in  laying  hold  of  the  prosecutor 
were  properly  tor  the  consideration  of  the 
Jury.  State  v.  Beck,.  1  Hill  (S.  C.)  363.  But 
the  presiding  Judge  could  not  have  charged 
the  request  In  the  form  In  which  It  was  pre- 
sented without  Invading  the  province  of  the 
Jury.  A  person,  even  when  clothed  with  all 
the  Insignia  of  ofiSce,  may  act  so  rudely  and 
cruelly  hi  executing  the  duties  of  his  office 
as  to  be  guilty  of  an  assault  and  battery  of  a 
high  and  aggravated  nature.  The  vice  In  the 
request  to  charge  was  that  It  took  from  the 
consideration  of  the  Jury  the  question  wheth- 
er the  defendant  even  admitting  that  he  was 
empowered  to  execute  the  warrant  of  com^ 
mitment,  acted  with  unnecessary  rudeness  and 
cruelty  towards  the  prosecutor.  The  second 
exception  is  also  overruled.  It  to  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
drcult  court  be  afllrmed. 
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(51  S.  C.  259) 

RATB  T.  FRANKS  et  aL 

(Sapreme  Coart  of  South  Carolliuu     Feb.  12, 

1808.) 

Criminal  Law— Mukdbr— Evidbnob— TssTiifONT 

OP  Co-Dbfbndant. 

1.  Code  Gr.  Proc.  8  63,  providing  that  in  crim- 
inal cases  the  defendant  ^all  Jbe  allowed  to  tes- 
tify as  to  the  facts  and  circumstances,  did  not 
make  him  a  competent  witness  for  a  co-defend- 
ant with  whom  he  was  jointly  indicted. 

2.  It  was  not  error  to  exclude  testimony  as  to 
the  contents  of  a  certain  affidavit  made  by  a  co- 
defendant  on  an  application  for  bail,  and  also 
as  to  the  drcnmstances  under  which  it  was 
made,  where  such  affidavit  was  not  produced  in 
evidence. 

3.  A  witness  could  not  testify,  on  cross-exam- 
ination, to  such  of  the  contents  of  the  affidavit 
in  question  as  were  admitted  by  the  co-defend- 
ant by  whom  it  was  made. 

Appeal  from  general  sesflionB  circuit  court 
of  Laurens  county;   O.  W.  Buchanan,  Judge. 

T.  B.  Franks  and  Willie  Franlss  were  in- 
dicted and  tried  for  murder.  T.  B.  Franka 
iwas  acquitted;  and  his  co-defendant,  baying 
been  convieted,  appeals.   AfOrmed. 

Ferguson  &  Featberstone,  for  appellant. 
Tboa.  S.  Lease,  for  the  State. 


GARY,  A«  J.  The  defendants  were  hidlcted 
and  tried  for  the  murder  of  Mason  Clark,  be- 
fore his  honor,  Judge  Buchanan,  and  a  Jury, 
at  the  July,  1807,  term  of  the  court  for  Lau- 
rens' county.  The  defendant  T.  B.  Franks 
was  acquitted,  and  the  defendant  Willie  Franks 
was  convicted  of  murder,  with  a  recommenda- 
tion to  mercy.  A  motion  was  made  for  a 
new  trial,  but  refused,  whereupon  Willie 
Franks  was  sentenced  to  the  penitentiary  for 
the  term  of  his  natural  life.  He  appealed 
upon  exceptions  which  will  be  considered  In 
regular  order,  the  first  of  which  is  as  follows: 
(1)  "Because  it  is  respectfully  submitted  that 
the  presiding  Judge  erred  In  not  allowing  C.  O. 
Featberstone,  a  witness  for  the  defense,  to  an- 
swer the  following  question  asked  him:  *Q. 
Ix>ok  at  that  paper  [presenting  paper].  What 
is  that  paper?"  The  "case"  shows  that, 
when  the  defendant  T.  B.  Franks  was  sworn 
as  a  witness,  the  following  took  place  upon  his 
cross-examination  by  Mr.  Scbumpert,  one  of 
the  state's  attorneys  in  the  case,  to  wit:  "Q. 
On  the  10th  of  June  this  year,  when  you  ap- 
plied for  bail,  didn't  you  swear  before  Judge 
Thompson  that  'Clark  came  out  in  his  shirt 
sleeves  with  pants  on  and  a  pistol  in  his  front 
pants'  pocket'?  A.  I  don't  remember  that  I 
did.  Q.  Tou  swore  that  then  before  Mr. 
Thompson?  A.  Yes;  I  guess  I  did."  Again: 
*'Q.  Didn't  you  swear  at  the  same  time  and 
place  that  I  have  just  indicated,  before  Judge 
Thompson,  on  your  application  for  ball,  as 
follows:  *As  soon  as  Willie  saw  Clark,  he 
seemed  to  grow  angry,  and  asked  Clark  about 
the  Indecent  proposition  that  he  had  made  to 
his  wife'?  A.  Yes."  The  following  is  the  en- 
tire testimony  of  Mr.  C.  C.  Featberstone,  to 
wit:  "Q.  Look  at  that  paper  [presenting  paper]. 
What  is  that  paper?    Mr.  Scbumpert:   I  object 


to  this  witness  testifying  anything  with  ref- 
erence to  that  paper,  on  the  ground  that  it  was 
not  sworn  to  before  him,  and  t2iat  Is  the  hlgb- 
est  evidence.  He  cannot  explain  anjrthlns 
aliunde  except  what  appears  In  the  paper.  Q. 
Who  drafted  that  paper?  Mr.  Scbumpert:  1 
object  to  that  That  is  a  paper  whleh  speaks 
for  itself,  and  it  is  the  affidavit,  sworn  state- 
ment of  one  of  these  defendants,  and  it  don't 
make  any  difference  who  drew  it  By  tlie 
Court:  My  idea  about  that  Is  just  this:  He 
cannot  state  anythlx^  that  is  in  the  paper. 
The  paper  is,  indeed,  the  highest  evidence  of 
what  is  in  it,  upon  the  points  upon  which  they 
have  be&k  cross-examined.  Mr.  Ferguson:  1 
was  going  to  ask  him  if  he  saw  it  executed. 
By  the  Court:  I  don't  thhik  that  can  be  gone 
into.  (Exception  by  Mr.  Featberstone.)"  This 
exception  cannot  be  sustahied  for  the  follow- 
ing reasons:  (1)  It  was  admitted  that  the  pa- 
per was  an  affidavit  used  upon  the  applicatfon 
for  ball,  and  this  exception,  therefore,  only 
raises  an  immaterial  question.  (2)  At  common 
law  the  defendant  in  a  criminal  case  rested 
under  the  following  disabilities  as  a  witness: 
First  he  was  not  competent  to  testis  in  his 
own  behalf;  and,  second,  he  was  not  a  oom- 
pptent  witness  to  testify  in  behalf  of  a  co- 
defendant  when  he  was  jointly  Indicted  with 
others.  Oreenl.  Ey.  {  363.  In  1866  the  rule 
of  the  common  law  underwent  certain  changes, 
as  appears  by  section  63  of  the  Criminal  Code 
of  Procedure,  which  is  as  follows:  "In  the 
trial  of  all  criminal  cases,  the  defendant  shall 
be  allowed  to  testify  (if  he  desires  to  do  so, 
and  not  otherwise)  as  to  the  facts  and  cir- 
cumstances of  the  case."  This  section  was 
intended  to  relieve  the  defendant  from  the 
first  of  said  disabilities,  l^  rendering  him  a 
competent  witness  in  his  own  behalf;  bat 
there  are  no  words  in  the  section  manifesting 
an  intention  to  relieve  him  from  the  second 
of  said  disabilities,  by  making  him  a  compe- 
tent witness  in  behalf  of  a  co-defendant  This 
ruling  is  in  hanhony  with  what  seems  to 
have  been  the  intimation  of  Mr.  Justice  Mc- 
Gowan  in  State  v.  Peterson,  35  S.  C.  2TO,  14 
S.  B.  617.  In  contemplation  of  law,  the  tes- 
timony of  T.  B.  Franks  was  only  in  his  own 
behalf,  and  the  law  gave  the  defendant  Willie 
Franks  the  rl^t  to  have  said  testimony  with- 
drawn from  the  consideration  of  the  jury  in  so 
far  as  it  tended  to  affect  his  rights.  T.  B. 
Franks  was  acquitted,  and  the  exception  there- 
fore raises  only  a  speculative  question.  (3) 
•The  affidavit  was  not  offered  in  evidence,  and. 
if  the  defendant  Willie  Franks  desh^  to  in- 
troduce testimony  for  the  purpofi(?  of  explain* 
ing  the  circumstances  attending  the  execution 
of  the  affidavit  he  should  have  Insisted  bi  the 
first  instance  upon  the  production  of  the  affi- 
davit, and,  if  this  had  not  been  'done,  then  to 
have  objected  to  parol  testimony  of  its  con- 
tents, when  T.  B.  Franks  was  cross-examined 
by  the  state's  attorney. 

The  second  exception  is  as  follows:  (2)  ••Be- 
cause it  was  error  to  refuse  to  allow  the  said 
Witness  to  answer  the  question:    *Who  drafted 
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tbat  paper?  **  This  exception  raises  only  an 
immaterial  question,  and,  fortbermore,  is  dis- 
posed of  by  what  has  Just  been  said  In  regBird. 
to  the  first  exception. 

The  third  exception  is  as  follows:  (8)  "Be- 
cause it  was  error  for  the  presiding  Judge  to 
rule  that  the  defendants  could  not  show  by 
the  said  witness  who  drew  the  paper  what  ft 
was,  and  the  circumstances  under  which  the 
said  paper  was  executed.*'  This  exception  is 
also  disposed  of  by  what  was  said  when  con- 
sidering the  first  exception. 

The  fourth  exception  is  as  follows:  <4) 
'*BecRU8e  the  presiding  judge  erred  in  refusing 
to  permit  O.  6.  Thompson,  a  witness  for  the 
defense,  to  state  the  circumstances  under  whlcb 
the  said  paper  (being  afiOldavit  made  by  T.  B. 
Franlcs  on  application  for  bail)  was  executed." 
There  is  a  ground  additional  to  those  stated 
in  considering  the  first  exception  why  this  ex- 
ception cannot  be  sustained.  It  is  true  the  pre- 
siding judge,  while  the  witness  O.  O.  Thomp- 
son was  on  the  stand,  undergoing  his  direct 
examination,  ruled  that  the  defense  could  not 
interrogate  the  witness  as  to  the  circumstan- 
ces attending  the  execution  of  the  affldavlt; 
yet  when  the  witness  was  re-examined  by  Mr. 
Featherstone,  and  the  state  failed  to  make  ob- 
jection, testimony  was  given  by  said  witness 
as  to  such  circumstances,  as  will  appear  by  the 
following  from  the  "case,*'  to  wit:  "Q.  Did 
you  swear  Mr.  f^ranks  at  all  on  that  occasion? 
A.  I  did  not  administer  the  oath  to  him.  Q. 
You  recollect  whether  or  not  that  paper  was 
reail  over  to  him  in  his  presence?  (Objection  by 
Mr.  Schumpert.  Objectionoyerruled.)  A.  It  was 
read  to  him.  Mr.  Featherstone:  Can  he  state 
the  circumstances  under  which  that  paper  was 
read  over  to  him?  (Then  the  following  took 
place,  without  objection:)  Q.  Where  was  Mr. 
Franks  when  he  executed  that  paper?  A.  He 
was  in  the  room,— jail  room,  prison.  Q.  In  a 
ceil?  A.  Tes,  sir.  Q.  Where  were  you?  A.  I 
was  on  the  outside,  in  what  I  suppose  you 
would  call  the  'corridor.'  Q.  What  about  the 
door?  A.  The  door  was  closed.  Q.  How  did 
he  sign  that  paper?  A  Through  a  small  open- 
ing that  I  suppose  Is  used  to  feed  prisoners. 
Q.  Where  was  Mr.  Franks  when  the  paper 
was  read  over?  A.  He  was  inside  his  cell." 
Upon  the  recross-examlnation  by  Mr.  Schum- 
pert, this  witness  testified  further  to  the  dr- 
cnmstances  under  which  the  affidavit  was  ex- 
ecuted. 

The  fifth  exception  Is  as  follows:  (6)  "Be- 
cause the  presiding  judge  erred  in  permitting 
the  witness  O.  6.  Thompson,  on  the  cross-ex- 
amination, to  testify  as  to  the  contents  of  the 
said  affidavit  and  as  to  what  T.  B.  Franks 
swore  when  the  said  paper  was  not  in  evi- 
dence, and  when  defendant  objected  on  the 
ground  that  the  paper  itself  was  the  best  evi- 
dence." Waiving  objection  to  the  form  of 
the  exception,  in  that  it  is  not  specific  enough 
for  consideration,  still  it  cannot  be  sustained, 
as  the  witness,  on  the  cross-examination,  only 
testified  to  such  contents  of  the  affidavit  as 
were  admitted  by  the  defendant  T.  B.  Franks, 


and*  eycn  if  there  was  error,  It  was  harmless. 
The  sixth  exception  is  as  follows:  (6)  "Be- 
cause the  presiding  judge  erred  hi  refusing  to 
strike  out  the  testimony  of  O.  G.  Thompson  as 
to  the  contents  of  the  paper  when  the  defend- 
ants made  motion  for  the  same."  Waiving 
the  objection  that  this  exception  Is  too  general,, 
it  cannot  be  sustained.  The  following  appears 
In  the  case:  "Mr.  Featherstone:  I  move  to 
strike  out  so  much  of  Judge  Thompson's  testi- 
mony as  states  that  Mr.  Franks  swore  to  that 
state  of  facts  before  him.  By  the  Court:  This 
paper  has  never  been  put  in  evidence.  I  will 
not  say  It  cannot  be  put  In  evidence,  but,  as  a 
matter  of  fact,  it  has  not  been.  It  has  been 
used  for  the  purpose  of  contradicting  a  witness, 
and  now,  wh^  the  witness  is  put  up  before 
whom  It  was  written,  he  Is  asked:  'Did  so 
and  so  swear  before  you  so  and  so?*  'Yes.* 
In  another  part  of  his  testimony  he  says:  'No; 
I  did  not  administer  the  oath  before  he  made 
the  statement'  You  want  411  that  wiped  out 
I  will  not  undertake  to  make  two  statements 
concur.  It  is  a  question  of  fact  for  the  jury. 
The  motion  is  refused.  (Exception  by  Mr. 
Featherstone.)**  The  presiding  judge  could  not 
have  sustained  the  motion  without  Invading 
the  province  of  the  jury  by  deciding  that  the 
statement  upon  which  the  defense  relied  was 
the  correct  one.  Another  ground  for  overrul- 
ing the  exception  is,  as  hereinbefore  stated, 
that  the  witness  did  not  swear  to  any  contents 
of  the  affidavit  except  those  admitted  by  the 
defendant  T.  B.  Franks,  and  therefore  such  tes- 
timony was  not  prejudicial.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 


(95  Va.  480) 

GUARANTEE  00.  OF  NORTH  AMBRIOA  t. 

FIRST  NAT.  BANK  OF  LYNCHBURG. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

20,  1898.) 

Removal  of  Causbs— Citisbstsbip— Aubnaob— 
CoNvioTS— QpriciAL  Bonds— FoRKioN  Corpora- 
tions —  ATTAOHMBNT— RSTURK— PlBADINO— JU- 
RI8DIOTION  —  ABATBMBNT  —  DOPLIOITT— AmBND- 
XBNT8— EvIDBNCB—OpINIONS. 

1.  Where  a  petition  for  the  removal  of  a  cause 
from  a  state  court  to  a  federal  court  on  the 
ground  of  diversity  of  citizenship  is  presented 
by  only  one  of  two  defendants  who  are  sued 
jointly  on  a  sinfrle  cause  of  action,  it  should 
not  be  allowed,  unless  the  case  presents  a  sepa- 
rable controversy,  and  not  then  where  the  sole 
petitioner  is  an  alien. 

2.  Diversity  of  residence  does  not  give  a 
right  to  have  a  cause  removed  from  a  state  court 
to  a  federal  court  under  the  statute  anthoriz- 
injf  a  removal  on  the  ground  of  diversity  of  citi- 
zenship. 

3.  A  penitentiary  where  a  defendant  is  serv- 
ing a  term  of  imprisonment,  his  home  being  in 
another  state,  is  not  his  residence,  as  a  change 
of  residence  can  be  efPected  only  by  volontary 
act. 

4.  Where  one  of  two  defendants  is  a  citizen 
of  the  same  state  as  plaintiff,  the  canse  will  not 
be  removed,  on  the  Kround  of  diversity  of  citi- 
zenship, from  the  state  court  to  a  federal  court 

5.  A  prisoner  confined  in  a  penitentiary  may 
be  sued  at  common  law. 

6.  An  allegation  that  defendant  corporation 
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was  a  dtlien  and  subject  of  the  dominion  of 
Canada,  without  negatlTing  Its  dtiaenship  in 
plalntifrs  state,  is  insafflcient  to  ground  a  re- 
moyal  on  the  ground  of  diverse  citisenship. 

7.  A  plea  to  the  jurisdiction,  in  a  transitory 
action,  which  omits  the  prayer  for  judgment, 
and  the  place  where  the  action  arose,  and  fails 
to  show  what  court  has  jurisdiction  of  the  cause 
of  action,  so  as  to  gire  plaintiff  a  better  writ, 
is  bad. 

8.  A  plea  in  abatement  which  presented  two 
defenses,  either  of  which,  if  true,  would  ne- 
cessitate a  finding  in  favor  of  defendant,  is 
bad  for  duplicity. 

9.  Under  Code,  |  S260,  providing  that,  when  a 
declaration  shows  on  its.  face  proper  matter 
for  the  jurisdiction  of  the  court,  the  question 
of  want  of  jurisdiction  must  be  raised  by  a 
plea  in  abatement,  such  a  question  cannot  be 
raised  by  a  motion  to  dismiss  the  acticm,  and 
strike  it  from  the  docket. 

10.  It  need  not  be  shown  by  a  sheriff's  return 
of  a  writ  of  attachment  tiiat  service  was  ob- 
tained in  his  bailiwick,  where  he  has  no  au- 
thority to  execute  It  outside  of  his  bailiwick, 
as  the  presumption  is  that  he  executed  it  le- 
gally. 

11.  Although  funds  of  a  foreign  corporation 
held  by  the  state  treasurer  may  not  be  subject 
to  attachment,  effects  of  the  company  held  by, 
or  debts  due  the  company  from,  a  aty  of  the 
state  in  which  the  corporation  has  been  doing 
business,  are  liable  to  attachment 

12.  After  a  demurrer  has  been  sustained  to  a 
declaration  which  states  a  cause  of  action,  the 
court  may  allow  the  declaration  to  be  amend- 
ed so  as  to  correct  defects  in  the  statement. 

13.  In  an  action  against  a  principal  and  his 
surety  on  an  oflScial  bond,  the  declaration  set 
forth  the  bond,  its  conditions,  and  the  undertak- 
ing of  the  surety,  and  alleged  as  a  breach  the 
fraudulent  acts  of  the  principal,  the  loss,  and 
the  amount  thereof  sustained  by  plaintiff,  and 
its  right  to  demand  payment  of  the  bond,  and 
the  nonpayment  thereof.  Hdd,  that  the  declara- 
tion stated  a  cause  of  action. 

14.  It  is  not  error  to  exclude  a  plea  which  pre- 
sents a  defense  which  may  be  made  under  an- 
jther  plea  already  filed. 

15.  In  an  action  on  a  bank  teller's  bond  for 
I'OBses  sustained  by  the  bank,  a  plea  set  up  that 
the  bank  induced  defendant  surety  to  execute 
the  bond  by  false  representations  that  the  tell- 
er never  was  in  arrears  or  default  to  the  bank, 
and  that  his  books  and  accounts  had  been  ex- 
amined a  short  time  before,  and  found  to  be 
correct  Hdd,  that  such  a  plea  was  allowed 
under  Code,  §  8200,  enabling  fraud  in  the  pro- 
curement of  a  sealed  contract  to  be  set  up  as 
a  defense,  and  that  it  constituted  a  valid  de- 
fense, whether  or  not  the  bank  believed  the 
representations  to  be  true  when  it  made  them. 

16.  It  was  not  error  to  allow  a  ledger,  not  ad- 
mitted in  evidence,  to  be  referred  to  and  com- 
pared with  other  reports  during  the  trial,  where 
there  was  no  objection  raised. 

17.  A  hypothetical  question  calling  for  an 
opinion  which  the  jury  can  draw  from  the  facts 
is  properly  excluded. 

Error  to  circuit  court  of  city  of  Lynchburg. 

Action  by  the  First  National  Bank  of  Lynch- 
burg against  the  Guarantee  Company  of  North 
America  and  Walker  G.  Hamuer.  From  a 
judgment  in  favor  of  plaintiff,  defendant  com- 
pany brings  error.     Reversed. 

John  L.  Lee  and  Caskle  &  Coleman,  for 
plaintiff  in  eiror.  John  H.  Lewis  and  Black- 
ford, Horsley  &  Blackford,  for  defendant  In 


RIELY,  J.    The  first  assignment  of  error  re- 
lates to  the  refusal  of  the  court  below  to  re- 


the  cage  to  the  drcolt  court  of  tbo  Unit- 
ed States  for  the  Weetero  district  of  Vicgliila. 

The  suit  was  lostitated  by  the  First  Na- 
tional Bank  of  Lynchburg,  on  the  official  bond 
of  Walker  6.  Hamner,  its  teller,  and  the  Qnar- 
antee  Company  of  North  America,  bis  anrety, 
to  recover  the  amount  of  his  defalcation  to  the 
bank. 

The  plaintiff  Is  a  citizen  and  resident  of  the 
stale  of  Vhrginla.  Hamner  was  also  a  dtiaen 
and  resident  of  the  said  state,  bat,  at  the  time 
of  the  institution  of  the  salt,  he  was  aeirlns  a 
penal  term  of  seven  years  In  the  United  States 
penitentiary  at  the  city  of  Brooklyn,  In  the 
state  of  New  York;  and  the  guarantee  eom- 
pany  was  and  is  a  for^gn  corporation,  char- 
tered by  and  existing  under  the  laws  of  the 
dominion  of  Canada,  being  a  citizen  and  snb- 
ject  thereof,  and  having  its  chief  office  and 
place  of  business  in  the  city  of  Montreal,  in 
that  country. 

The  petition  for  the  removal  of  the  case  was 
presented  by  the  goarantee  company  alone, 
and  alleged  that. the  petitioner  was  a  dtfaKs 
and  subject  of  the  dominion  of  Oim^^^  and 
that  its  co-defendant,  Hamner,  was  a  realdenf 
of  the  state  of  New  Yorlc 

It  Is  essential  to  the  right  of  removal  of  a 
case  from  a  state  court  to  a  federal  conrt 
that  the  parties  on  each  side  shall  be  dtfaEens 
of  different  states;  and  the  petition  for  re- 
moval, unless  the  case  presents  a  separable 
controversy,  must  be  by  eU  the  defendants. 
Fletcher  y.  Hamlet,  116  U.  S.  406,  6  Sup.  Ct. 
426.  An  alien  sued  with  a  citizen  In  a  court 
of  the  latter's  state,  even  where  the  oontzo- 
versy  is  separable,  cannot  remove  the  case  to 
a  federal  court  on  his  sole  petition.  King  ▼. 
Cornell,  106  U.  S.  896»  1  Sup.  Gt  312. 

For  the  petition  of  remoTal  to  prcTall  in  tbe 
case  at  bar,  Hamner  must  have  been  a  citi- 
zen of  some  other  state  than  Yirginla,  and 
have  united  with  the  guarantee  company  In 
asking  for  the  removaL  But  being  a  citizen 
of  Virginia,  of  the  same  state  with  tbe  plain- 
tiff, and  sued  along  with  the  guarantee  com- 
pany in  a  court  of  the  said  state.  It  la  Tery 
clear  that  the  case  was  not  one  for  removal, 
under  the  constitution  and  laws  of  the  United 
States,  to  a  federal  court,  unless  the  fisct  that 
Hamner  was  serving  a  term  in  the  peniten- 
tiary in  the  state  of  New  York  made  an  excep- 
tion to  the  law  on  the  subject  Did  this  fact 
give  the  alien  corporation  the  right  to  remore 
the  case  upon  its  sole  petition? 

It  was  contended  that,  because  Hamner  was 
serving  a  penal  term  in  the  penitentiary  In  the 
state  of  New  York,  it  followed  that  he  was  a 
resident  of  that  state,  and  not  of  Virginia,  the 
state  of  which  the  plaintiff  was  a  citizen,  and 
that,  therefore,  the  plaintiff  in  error  had  tbe 
right  to  remove  the  case.  This  position  is  un- 
tenable. The  penitentiary  is  not  a  place  of 
residence,  but  of  confinement  as  a  punishment 
for  the  commission  of  crima  Moreoyer,  resi- 
dence is  a  matter  of  intention,  and  Is  detw- 
mined  by  every  man  for  himself.  The  resi- 
dence of  Hamner,  at  the  time  of  hla  convictloiv 


va.) 


GUARANTEE  CO.  v.  FIRST  NAT.  BAKK. 


911 


was  Jn  ItynchbuiiK,  and  his  fiimily  hare  con- 
tinued to  reside  tbere.  His  compulsory  re- 
moyal  to  the  penitentiary  of  another  state 
could  not  operate  to  change  his  place  of  resi- 
dence. That  could  only  be  effected  by  his  vol- 
untary act,  and  not  inyoluntarily  by  the 
strong  arm  of  the  law  as  a  punishment  for  a 
felony  of  which  he  had  been  convicted.  But 
even  If  this  had  made  Hamner  a  resident  of 
the  state  of  New  York,  which  was  not  the 
case,  still  the  right  to  remove  the  suit  would 
not  have  existed  unless  it  also  made  him  a  dti- 
sen  as  well  as  a  resident,  the  right  of  re- 
moval being  made  to  depend,  not  on  residence, 
but  citizenship;  and  the  petition  of  the  guar- 
antee company  would  not  then  have  presented 
a  case  for  removal,  unless  Hamner  had  united 
In  It  Hamner,  however,  was  a  citizen  of  Vir- 
ginia when  convicted,  and  his  citizenship  Was 
not  changed  by  reason  of  his  conviction  and 
confinement  tai  a  penitentiary  In  another  state. 

It  was  also  earnestly  and  ably  argued  by 
the  learned  counsel  for  the  plaintiff  in  error 
tliat  Hamner,  by  reason  of  his  conviction 
and  servitude  In  the  penitentiary,  was  civUl- 
ter  mortuus,  and  could  not  be  sued,  and  that 
there  was  therefore  but  one  real  defendant, 
the  guarantee  company,  which  fact  entitied 
It  to  remove  the  case  on  Its  sole  petition. 

It  is  provided  by  statute  that  when  a  per- 
son, other  than  a  married  woman  having  no 
separate  estate.  Is  sentenced  to  confinement 
in  the  penitentiary  of  the  state  by  a  court 
thereof  for  more  than  one  year,  a  committee 
of  his  estate  may  be  appointed,  who  shall 
have  charge  thereof  until  the  convict  Is  dis- 
charged, and  who  may  sue  and  be  sued  In 
respect  to  debts  .due  to  or  by  such  convict 
Code,  9§  4116,  4116.  It  was  contended  by 
counsel  for  the  defendant  hi  error  that,  as 
Hamner  was  not  confined  In  the  peniten- 
tiary of  this  state  under  sentence  by  a  court 
thereof,  the  provisions  of  the  statute  were 
not  applicable  to  him,  but  that  his  liability  to 
suit  depended  upon  the  principles  of  the 
common  law;  and  this  seemed  to  be  conced- 
ed by  the  counsel  for  the  plaintiff  In  error. 

At  common  law  a  person  convicted  of  a 
felony  did  not  possess  immunity  from  suit 
He  himself  was  disabled  from  suing,  but 
not  from  being  sued.  Hanyster  v.  Trussel, 
Cro.  Eliz.  516;  Ramsden  v.  Mackdonald,  1 
Wils.  217;  Platner  v.  Sherwood,  6  Johns. 
Ch.  118.  Hamner  was  therefore  liable  to 
be  sued. 

The  case  at  bar  was  a  suit  upon  the  official 
bond  of  Hamner,  as  the  teller  of  the  bank. 
The  bond  is  a  joint  and  several  obligation, 
in  which  Hamner  Is  principal  and  the  guar- 
antee company  Is  his  surety.  The  plaintiff, 
as  it  had  the  right  to  do,  chose  to  sue  them 
jointly  on  the  bond,  on  a  single  cause  of  ac- 
tion. It  could  not  be  questioned  that  Ham- 
ner, If  It  were  not  for  his  conviction  and 
confinement  in  the  penitentiary,  was  emi- 
nently a  proper  party  to  the  suit  But  at 
common  law,  though  convicted  of  felony, 
lie  was  still  liable  to  suit     Being  therefore 


a  proper  defendant  to  the  suit  of  the  plain- 
tiff, and  a  dtlzen  of  the  same  state  with  it, 
the  case  was  not  one  which  eduld  be  remov- 
ed to  the  federal  court 

The  petition  for  removal  Is  also  defective 
on  its  face  in  several  particulars.  It  failed 
to  set  forth  the  citizenship  of  Hamner.  It 
merely  alleged  that  he  was  a  resident  of 
New  York.  This  was  not  sufficient  It 
was  necessary  to  set  forth  that  he  was  a 
citizen  of  the  state  of  New  York,  or  of  what 
state  he  was  a  citizen.  Grace  v.  Insurance 
Co.,  109  U.  8.  278,  S  Sup.  Ct  207;  Hanriek 
V.  Hanriek,  158  U.  S.  192,  14  Sup.  Ct  835; 
and  Neel  v.  Pennsylvania  Co.,  157  TJ.  S.  153, 
15  Sup.  Ct  589.  And,  while  it  alleged  that 
the  guarantee  company  was  a  citizen  and 
subject  of  the  dominion  of  Canada,  it  omit- 
ted to  allege  also  that  it  was  not  a  resident 
of  the  state  of  Yirginla.  A  foreign  corpora- 
tion, for  the  purposes  of  suit  may  become  a 
resident  of  each  state  in  which  it  does  busi- 
ness under  the  laws  thereof.  The  petitioner 
being  an  alien  corporation,  It  should  have 
been  alleged  in  the  petition  that  it  was  not 
a  resident  the  state  of  Virginia.  Walk- 
er V.  O'Neill,  88  Fed.  874,  and  Hirschl  v. 
Machine  Co.,  42  Fed.  808. 

These  were  material  and  necessary  allega- 
tions in  a  petition  for  the  removal  of  a  case 
pending  In  a  state  court  to  a  federal  court 
and,  being  omitted,  the  petition  did  not  pre- 
sent a  case  for  removal  The  state  court 
is  not  bound  to  surrender  its  jurisdiction,* 
unless  the  petition  show  on  its  face  that  the 
petitioner  has  the  right  to  have  the  case  re- 
moved. Stone  V.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct  790. 

We  are  of  opinion  that  the  court  did  not 
err  in  refusing  to  remove  the  case  at  bar 
to  the  circuit  court  of  the  United  States  for 
the  Western  district  of  Virginia. 

Plea  No.  1  was  a  plea  to  the  jurisdlctior 
of  the  court  The  plea  is  bad,  and  was  prop- 
erly stricken  out  by  the  court 

It  has  not  the  proper  conclusion  of  .a  dil- 
atory plea,  m  that  it  omits  the  prayer  for 
judgment  1  Chit  PL  451;  4  Minor,  Inst 
626,  1022;  and  5  Rob.  Prac.  28.  It  falls  to 
state  that  the  cause  of  action  did  not  arise 
in  Lynchburg;  nor  does  It  state  where  M 
did  arise.  5  Rob.  Prac.  28;  Middleton  v. 
Pinnell,  2  Grat  202;  and  Raine  v.  Rice,  2 
Pat  &  H.  529.  It  falls  to  give  the  plaintiff 
a  better  writ  by  showing  what  court  of 
the  state  has  jurisdiction  of  the  cause  of 
action.  5  Rob.  Prac.  23;  and  Hortons  v. 
Townes,  6  Leigh,  58.  There  are  other  objec- 
tions to  this  plea,  but  those  noted  are  suffi- 
cient to  sustain  the  action  of  the  court  in 
striking  it  out  Dilatory  pleas  are  not  re- 
garded with  favor,  and,  in  order  to  discour- 
age their  use,  are  required  to  be  drawn  with 
the  greatest  accuracy  and  precision.  1 
Chit  PI.  445;  4  Minor,  Inst  1086;  and  Hor- 
tons V.  Townes,  6  Leigh,  58. 

Plea  No.  2  was  also  a  plea  to  the  juris- 
diction.   Like  plea  No.  1,  It  omits  the  prayer 
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for  Judgment  It  alto  falls  to  state  tbat  tbe 
cause  of  action  did  not  arise  In  the  city  of 
Lynchburg,  or  to  state  where  It  did  arise,  or 
to  show  what  court  of  the  state  has  Jurisdic- 
tion of  the  cause  of  action.  As  a  general 
rule,  a  plea  to  the  Jurisdiction  of  a  court 
in  a  transitory  action  must  show  a  more 
proper  and  sufDcient  Jurisdiction.  It  must 
show  that  some  other  court  of  the  state  or 
country  wherein  the  action  Is  brought  has 
Jurisdiction  of  the  cause  thereof.  5  Rob. 
Prac.  21.  The  plea  fails  In  every  respect  to 
glye  the  plaintiff  a  better  writ,  and  the 
court  did  not  err  In  striking  It  out. 

Flea  No.  8  was  a  plea  in  abatement  of  the 
writ 

It.  first  sets  forth  the  writ  that  was  directed 
to  the  sergeant  of  the  city  of  Lynchburg,  and 
the. return  thereon,  which  shows  that  it  was 
executed  on  Hammer  by  deliyering  a  true 
copy  to  his  son,  who  was  a  member  of  tils 
family,  and  above  the  age  of  16  years,  at  the 
usual  place  of  abode  of  Hamner,  in  the  city 
of  Lynchburg. 

It  next  setB  forth  the  writ  that  was  directed 
to  the  sheriff  of  the  city  of  Richmond,  and  the 
several  returns  thereon,  from  which  it  appears 
that  it  was  executed  on  the  Guarantee  Compa- 
ny of  North  America,  by  delivering  a  true 
copy  to  J.  B.  Moore  &  Co.,  its  agents  in  the 
city  of  Richmond,  and  also  by  delivering  a 
true  copy  to  Morton  Marye«  auditor  of  public 
accounts  of  the  state  of  Virginia,  In  the  said 
city,  and  also  by  delivering  a  true  copy  to  W. 
H.  Pleasants,  in  the  said  city,  be  having  been 
appointed  agent  by  the  company  by  a  written 
power  of  attorney  on  October  14,  1887,  upon 
whom  process  against  it  might  be  served.  The 
plea  then  avers  that  neither  Moore  &  Co., 
nor  Pleasants,  nor  either  of  them,  were  agents 
of  the  company  at  the  date  of  the  service  of  the 
process  on  them,  or  at  any  time  since  the  in- 
stitution of  the  suit  and  also  that  the  bond 
on  which  the  suit  was  brought  was  executed 
prior  to  the  passage  of  the  act  of  assembly 
of  March  5,  1894  (Acts  1893-W,  p.  758). 

The  plea  then  further  avers  that  Hamner. 
at  the  time  of  the  institution  of  the  suit,  and 
from  thence  hitherto,  was  a  convict  residing 
and  serving  a  penal  term  In  the  United  States 
penitentiary  In  Brooklyn,  in  the  state  o^*  Now 
York. 

The  guarantee  company  being  a  foreign  cor- 
poration, the  circuit  court  of  the  dty  of  Lynch- 
burg could  acquire  Jurisdiction  of  the  suit 
against  it  only  in  some  one  of  three  ways: 
By  the  cause  of  action,  or  some  part  thereof, 
having  arisen  hi  the  said  city  (section  3215, 
Oode);  by  lieing  sued  with  another  who  was 
a  resident  thereof  (section  3214,  par.  1);  or  by 
having  estate  or  debts  owing  to  It  within  said 
city  (secUon  3214,  par.  4). 

If  the  foundation  of  the  Jurisdiction  of  the 
oourt  had  been  tiiat  the  cause  of  action  or  some 
part  thereof  arose  In  Lynchburg,  the  process 
against  it  could  not  have  been  directed  to  an 
officer  of  any  other  corporation  or  of  any  coun- 
ty, but  only  to  an  officer  of  the  said  city,  and 


the  Issue  of  process  to  the  sheriff  of  the  city  of 
Richmond  and  its  service  l^  him  would  have 
been  void.  Ck>de,  9  3220,  and  Warrem  ▼. 
Saunders,  27  Orat  268. 

The  foundation  of  the  Jurisdiction  of  the 
court  hi  this  case  was  not  that  the  cause  of 
action  or  some  part  thereof  arose  in  tbe  cSity 
of  Lynchburg,  but  that  Hanmer,  one  of  the 
defendants,  resided  therein.  If,  however.  It 
were  shown  that  Hamner  was  not  a  resident 
of  the  city,  then  the  court  was  without  Juris- 
diction of  the  suit,  and  the  issue  of  the  process 
to  the  sheriff  of  the  city  of  Richmond  was  il- 
legal and  void,  and  the  service  of  it  tay  him 
would  be  futUe. 

And,  although  it  should  be  shown  that  Ham- 
ner was  a  resident  of  Lynchburg,  yet  if  It  were 
proved  that  neither  Moore  &  Go.  nor  Pleasants 
were  agents  of  the  guarantee  company,  and 
that  the  service  of  the  process  on  the  auditor 
of  public  accounts  was  Invalid,  such  attempted 
service  of  the  process  would  not  avail  to  give 
the  court  Jurisdiction  over  the  company. 

Ck)nsequently,  if  the  plaintiff  had  taken  Is- 
sue on  the  plea,  and  it  had  been  shown  that 
Hamner  was  not  a  resident  of  Lynchbui^,  the 
verdict  upon  the  issue  must  have  been  for  the 
defendant,  although  it  should  have  been  proved 
that  the  service  of  process  on  Moore  &  Go.  or 
Pleasants  or  the  auditor  was  valid;  and,  con- 
versely, the  verdict  must  also  have  been  for 
the  defendant  if  It  had  been  shown  that  the 
service  of  the  process  on  neither  Moore  &  Go. 
nor  on  Pleasants  nor  on  the  auditor  was  valid, 
although  it  were  proved  that  Hamner  was  a 
resident  of  Lynchburg.  If  either  of  the  de- 
fenses set  up  m  the  plea  was  true,  the  ver- 
dict upon  the  issue  must  have  been  for  the 
defendant  So  that  the  plea  presented  two 
distinct  and  sufficient  defenses,  either  of  which. 
If  true,  would  have  necessitated  a  finding  on 
the  Issue  in  favor  of  the  guarantee  company. 
The  plea  was  therefbre  bad  for  duplicity.  5 
Rob.  Prac.  305;  CunniDgham  v.  Smith,  10 
Grat.  255;  and  Reynolds  v.  Harris,  94  E.  G.  L. 
872. 

The  refusal  of,  the  court  to  dismiss  the  ac- 
tion, and  strike  it  from  the  docket,  is  the  sub- 
ject of  the  fifth  and  sixth  assignments  of  er- 
ror. In  this  there  was  no  error.  The  alleged 
ground  of  the  motion  was  the  want  of  Jurisdic- 
tion in  the  court.  The  declaration  showed  on 
its  face  proper  matter  for  the  Jurisdiction  of 
the  court,  and  no  exception  for  want  of  Juris- 
diction, if  well  founded,  could  be  availed  of. 
unless  taken  by  plea  In  abatement  Gode,  § 
3260. 

.  The  motion  to  quash  the  attachment  was  like- 
wise properly  overruled.  The  return  was  reg- 
ular. It  was  not  necessary  that  it  should  Show 
that  the  service  of  the  attachment  on  A.  W. 
Harman  was  in  the  bailiwick  of  the  sheriff. 
He  was  without  authority  to  execute  it  outside 
of  his  bailiwick,  and  the  presumption  of  law. 
in  the  absence  of  evidence  to  the  contrary,  is 
that  he  executed  it  legally. 

The  city  of  Richmond,  as  well  as  the  treas- 
urer of  the  state,  was  designated  as  being  in 
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possession  of  effects  of,  or  indebted  to,  the 
guarantee  company.  Although  funds  held  by 
.i.  W.  Harman  as  treasurer  of  the  state  might 
not  be  liable  to  the  attachment,  no  ground  ap- 
pears why  effects  of  tiie  company  held  by  the 
city,  or  a  debt  due  to  it  from  the  city,  were 
Dot  liable  to  the  attachment  This  disposes  of 
the  eighth  and  ninth  assignments  of  error. 

The  court  did  not  err  in  allowing  the  deda- 
ratioB  to  be  amended  after  sustaining  the  de- 
murrer to  it.  The  declaration  stated  a  good 
cause  of  action,  though  the  statement  was  de< 
fective  with  regard  to  the  matters  in  which  it 
was  amended.  Nor  did  the  court  err  in  over- 
ruling the  demurrer  to  the  amended  declara- 
tion. The  declaration  sets  forth  the  bond  of 
the  defendant,  its  condition,  and  the  under- 
taking of  the  guarantee  company;  alleges,  in 
breach  of  the  condition  of  the  b(»id,  the  f  randn- 
lent  acts  of  Hamner  in  connection  with  his 
duties  as  teller,  the  loss  and  the  amount  there- 
of thereby  sustained  by  the  plaintiff,  and  its 
right  to  the  payment  of  the  bond;  and  then 
ayers  the  nonpayment  there(^.  This  is  done 
with  sufficient  fullness  and  clearness  to  ap- 
prise the  defendant  company  of  the  grounds  of 
the  plaintiff's  cUdm,  and  to  enable  it  to  plead 
to  the  action,  which  was  sufficient  Allison  y. 
Bank,  6  Rand.  (Ya.)  204;  Elam  y.  Bank,  86 
Va.  92,  9  S.  E.  496;  and  Insurance  Go.  y.  011- 
yer  .(decided  at  the  November  term)  28  S.  B. 
594. 

The  court  did  not  err  in  rejecting  plea  No.  7. 
The  defense  It  presented  was  covered  by  pleas 
Nos.  1,  5,  and  6,  which  had  been  already  ad- 
mitted, and  any  evidence  that  was  admissible 
under  it  could  have  been  introduced  under 
those  pleas. 

The  multiplication  of  pleas  multiplies  is- 
sues, 9nd  the  multiplication  of  Issues  tends  to 
embarrass  and  confuse  Juries,  and  to  defeat 
the  ends. of  Justice.  Courts  do  not  therefore 
regard  with  favor  the  practice  of  multiplying 
issues  by  unnecessary  pleas,  and  it  is  not  er- 
ror to  exclude  a  plea  which  presents  a  defense 
that  may  be  made  under  a  plea  already  in. 
Archer  v.  Archer's  Adm'r,  8  Grat  539;  Fant 
V.  Miller,  17  Grat  47;  Elam  v.  Bank,  86  Va. 
92,  9  S.  E.  498;  and  Campbell  Co.  v.  Angus,  91 
Va.  438,  22  S.  B.  167. 

Plea  No.  9  presented  the  defense  of  fraud  hi 
the  procurement  of  the  contract 

It  was  not  competent  at  common  law  to  set 
np  this  defense  against  a  sealed  contract  and 
to  enable  it  to  be  done  was  one  of  the  objects 
of  the  act  of  1831,  now  constituting,  as  subse- 
quently amended,  section  3299  of  the  Code. 
Association  v.  Rockey,  93  Va.  678,  25  S.  B. 
1009. 

The  plea  aforesaid  alleges  that  the  guarantee 
company  was  induced  to  execute  as  surety  the 
bond  of  Hamner,  as  teller  of  the  bank,  by  the 
positive  representation  in  writing,  made  to  it 
for  and  on  behalf  of  the  bank  by  its  cashier, 
that  Hamner  was  never  in  arrears  or  default  to 
the  bank;  that  his  books  and  accounts,  includ- 
ing cash,  securities,  and  vouchers,  were  last 
examined  in  December,  1893,  by  a  committee 
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of  the  board  of  directors  of  the  bank,  and 
found  to  be  correct;  and  that  but  for  these  rep- 
resentations it  would  not  have  executed  the 
bond.  It  then  avers  that  these  representa- 
tions were  false;  that  Hamner,  as  teller,  was 
at  the  time  of  these  representations,  and  had 
been  long  prior  thereto,  a  defaulter,  and  large- 
ly hi  arrears  to  the  bank;  and  that  the  exam- 
ination of  his  books  and  accounts,  including 
cash,  securities,  and  vouchers,  which  was  rep- 
resented to  have  been  made  in  December, 
1893,  was  not  so  made;  and  that,  if  it  had 
been  made,  his  defalcation  would  have  been 
discovered. 

These  alleged  representations  were  of  exist- 
ing facts,  were  material,  and  presumably  with- 
in the  peculiar  knowledge  of  the  bank  and  its 
officers,  and  constituted  an  inducement  to  the 
guarantee  company,  on  which  it  had  the  right 
to  rely,  to  execute  the  bond.  It  was  imma- 
terial whether  the  plaintiff  knew  that  they 
were  false,  or  honestly  believe!  them  to  be 
true.  If  a  party  Innocently  misrepresents  a 
material  fact  by  mistake,  the  effect  is  the 
same  on  the  party  who  is  misled  by  It  as  if  he 
who  innocently  made  the  misrepresentation 
knew  it  to  be  positively  false.  The  real  ques- 
tion in  such  a  case  is  not  what  the  party  mak- 
ing the  representation  knew  or  believed,  but 
was  the  representation  false  and  the  other 
party  misled  by  it  Insurance  Co.  v.  West,  76 
Va,  575;  Grim  y.  Byrd,  32  Grat  293;  Im- 
provement Co.  V.  Brady,  92  Va.  77,  22  S.  B. 
845;  and  Wilson  v.  Carpenter's  Adm'r,  91  Va. 
183,  21  S.  B.  243. 

The  defense  presented  by  plea  No.  9  was  a 
valid  one,  if  proved.  It  could  not  be  made 
under  any  plea  that  was  admitted,  and  the 
court  erred  in  rejecting  it 

At  the  trial  the  plaintiff  produced  the  general 
ledger  of  the  bank,  but  the  guarantee  company 
objected  to  its  introduction  as  evidence  until  it 
was  first  proved  by  the  person  who  kept  the 
book  that  the  entries  in  it  were  correct  The 
court  sustained  the  objection,  and  ruled  that 
"the  book  must  be  proved  to  be  the  book  of  the 
bank,  that  it  must  be  shown  who  kept  It,  that 
it  was  kept  ^y  an  officer  of  the  bank  whose 
duty  It  was  to  keep  It,  and  that  It  was  kept  in 
the  regular  order."  The  attorneys  for  the 
plaintiff  thereupon  ceased  at  that  time  to  in- 
terrogate the  witness  as  to  the  book.  The  book 
was  subsequently  referred  to  several  times, 
and  compared  with  the  reports  of  the  counting 
committees,  without  further  ruling  by  the 
court,  no  objection  being  made  at  the  time  of 
such  references.  We  perceive  no  error  in  the 
action  of  the  court  in  respect  to  this  matter. 

Nor  did  the  court  err  in  mUng  out  certain 
questions  propounded  to  the  witness  Booker, 
and  not  permitting  him  to  answer  them.  The 
hypothetical  case  upon  which  he  was  asked  to 
express  an  opinion  was  not  a  matter  that  call- 
ed for  expert  testimony.  The  facts  and  dr- 
cumstances  shown  in  evidence  were  not  of 
such  a  character  that  men  in  general  were  in- 
capable of  comprehending  them,  and  incompe- 
tent to  form  an  hitelligent  and  correct  ophilon 
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Hboat  tbem.  The  court  yery  properly  left  It 
to  the  jury  to  form  their  own  concluslonB  from 
the  evidence  upon  which  the  hypothetical  ques- 
tions were  founded,  unaffected  by  any  one's 
opinion. 

This  brings  us  to  the  only  two  remaining  as- 
signments of  error.  The  one  relates  to  the  le- 
gality of  the  special  term  of  the  court  at  which 
the  case  was  tried.  The  question  lUTolved,  or 
a  similar  one,  can  hardly  arise  on  a  future  trial 
of  the  case;  and  any  discussion  of  it  would 
be  superfluous  and  unreasonable  In  an  opinion 
already  greatly  protracted  by  reason  of  the 
many  bills  of  exception  and  numerous  assign- 
ments of  error. 

The  other  assignment  of  error,  not  previously 
disposed  of,  draws  In  question  the  action  of  the 
court  in  OTerrulIng  the  motion  of  the  defend- 
ant for  a  new  trial,  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence. As  the  case  has  to  go  back  for  a  new 
trial  for  the  error  of  the  court  in  excluding 
plea  No.  9,  upon  which  new  trial  the  evidence 
will  presumably  not  be  the  same  in  view  of  the 
admission  of  the  said  plea,  any  discussion  of 
the  evidence  as  certified  by  the  court  is  unnec- 
essaiy,  if  it  would  not  also  be  improper. 

For  the  foregoing  reasons,  the  judgment  of 
aie  circuit  court  must  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  a  new  trial  awarded 
the  plaintiff  in  error,  upon  which  new  trial,  if 
plea  No.  9  Is  again  offered,  it  is  to  be  admitted. 

OARDWELL,  J.,  absent 


(100  Ga.  791) 

WILLIAMSON  V.  ORIENT  INS.  CO. 

(Supreme  Court  of  Georgia.     Aug.  7,  1897.) 

Deed  —  Con'btruotiow  —  Title  Acquired— Inbur- 
ancb^tltle  of  insured. 

1.  Though  a  deed  to  realty  purporting  upon  its 
face  to  have  been  made  for  the  purpose  of  se- 
curing a  debt,  and  reciting  that  it  was  executed 
under  the  provisions  of  section  1969  of  the  Code 
of  1882  (Cfiv.  Code.  8  2771),  did  not  fall  strict- 
ly within  the  provisions  of  that  section,  for  the 
reason  that  there  was  no  bond  to  reconvey  upon 
the  payment  of  the  debt,  yet  if  such  deed  by  its 
express  terms  conclusively  manifested  an  inten- 
tion on  the  part  of  the  maker  to  pass  title  to  the 
grantee,  and  contained  no  defeasance  clause  or 
other  language  authorizing  it  to  be  construed  as 
a  mortgage  onlv,  the  mere  reference  in  the  deed 
to  the  section  aboTe  mentioned,  and  the  grantee's 
failure  to  execute  and  deliver  to  the  grantor  a 
bond  for  titles,  did  not  affect  the  efficiency  or 
validity  of  the  paper  as  an  instrument  passing 
title,  but  its  effect  was  to  pass  title  to  the  gran- 
tee. 

2.  The  precise  question  ruled  upon  In  the  pre- 
ceding note  was  not  really  involved  in  the  case  of 
Pirkle  v.  Mortgage  Co.,  28  S.  £.  34,  99  Ga.  524, 
because  the  instrument  under  construction  in 
that  case  contained  what  this  court  treated  as  a 
defeasance  clause,  giving  to  the  paper  the  char- 
acter of  a  mortgaire,  and  the  Instrument  now 
passed  upon  contains  no  such  clause.  In  so  far, 
therefore,  as  any  language  used  in  that  case  pur- 
ports or  undertakes  to  deal  with  the  identical 
question  at  present  before  the  court,  it  is  obiter, 
and  consequently  not  binding  as  authority. 

3.  There  was  no  error  in  directing  a  verdict 
for  the  defendant,  this  being  an  action  upon  a 
policy  of  fire  insurance   containing  a  stipulation 


that  the  policy  was  to  be  void  "if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole 
ownership,"  and  It  appearing  that,  before  the 
policy  was  issued,  the  insured  had  executed  a 
deed  conveying  to  another  the  title  to  the  build- 
ing Insured. 

(Syllabus  by  the  Court) 

Error  from  city  oomt  of  Floyd;  G.  A.  H. 
Harris,  Judge. 

Action  by  Janle  R.  Williamson  against  the 
Orient  Insurance  Company.  From  a  judg- 
ment entered  on  a  verdict  directed  for  defend- 
ant plaintiff  brings  error.    AfOrmed. 

McHenry,  Nunnally  &  Neel,  for  plaintiff  In 
error.  Fouchi  &  Fouchi  and  Glenn,  Slaton  & 
Phillips,  for  defendant  in  enur,  • 

COBB,  J.  Mrs.  Wllllamaon  brought  suit 
against  the  Orient  Insurance  Company  apon  a 
policy  of  flre  insurance.  The  policy  contained 
a  stipulation  that  It  should  be  void  "if  the  In- 
terest of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership."  The  defendant 
pleaded  that,  prior  to  the  Issuance  of  the  poli- 
cy, the  plaintiff  had  conveyed  the  property  In 
fee  simple,  and  that,  at  the  date  of  the  policy, 
she  was  not  the  owner,  and  that  this  fact  was 
unknown  to  it  at  the  time  the  policy  was 
written,  or  it  would  never  have  been  delivered. 
From  the  evidence  it  appeared  that  the  policy 
was  issued  on  November  2,  1893,  and  that  (he 
conveyance  by  the  plaintiff  was  dated  August 
1,  1892.  The  instrument  contained  a  recital 
that  it  was  intended  to  operate  as  provided 
in  section  1969  et  seq.  of  the  Code  of  1882  in 
regard  to  sales  of  property  to  secure  debts,  and 
to  pass  title  to  the  property  described.  In  case 
of  default  In  payment  of  Interest  or  principal 
of  the  debt,  or  of  insurance,  premiums,  or 
taxes,  the  grantee  was  authorized  to  sell  the 
property  at  public  sale,  and  make  to  the  par- 
chaser  "good  and  sufficient  titles  In  fee  sim- 
ple to  the  same,  thereby  dlvesUng  out  at 
the  said  Janle  B.  WilUamson  all  right  and 
equity  that  she  may  have  in  and  to  the  said 
property,  and  vesting  the  same  in  the  pur- 
chaser or  purchasers  aforesaid";  the  proceeds 
of  such  sale  to  be  applied  first  to  the  payment 
of  the  debt  and  Interest  and  expenses  of  sale, 
the  remainder,  if  any,  to  be  paid  to  the  grantor. 
It  appeared  that  there  was  no  bond  to  recon- 
vey the  property  on  payment  of  the  debt.  The 
debt  was  paid  on  November  13,  1894,  and  the 
paper  was  entered  "Satisfied*'  on  the  record  <» 
December  18,  1894.  The  court  directed  a  ver- 
dict for  the  defendant,  and  this  is  assigned  as 
error. 

1.  That  a  deed  executed  under  the  provislona 
of  section  1969  et  seq.  of  the  Code  of  1882 
(Civ.  Code,  f  2771)  passes  title,  of  course  can- 
not be  questioned,  as  the  statute  ao  declares. 
That  a  fee-simple  deed  in  ordinary  form  given 
to  secure  a  debt,  even  where  a  bond  to  reoon- 
vey  is  given  concurrently  with  the  ezecntloD 
of  the  deed,  will  also  pass  tide,  is  equally 
clear.  Oellrich  v.  Railroad  Co.,  73  Ga.  589, 
and  the  cases  cited.  That  an  ordinary  fee- 
simple  deed  made  to  secure  a  debt,  and  which 
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contaim  nothing  whidb  could  be  oonstmed  lo- 
to  a  clause  of  defeasance,  passes  title  to  the 
grantee^  is  well  settled.  Lackey  y.  Bostwick, 
54  6a.  45;  Phlni2gr  t.  Olark,  02  6a.  623; 
Garter  y.  6iinn,  64  6a.  651;  6roYe8  y.  Wil- 
liams, 69  6a.  614.  ▲  failure  to  comply  strict- 
ly with  the  provisions  of  section  1969  et  seq. 
of  the  Code  of  1882  does  not  necessarily  make 
a  conyeyance  given  to  secure  a  debt  a  mort- 
gage. Prior  to  the  act  of  1S94  (Civ.  Code,  S 
5432),  it  was  held  by  this  court  that  one  effect 
of  such  failure  was  to  defeat  the  right  of  the 
creditor  to  pursue  the  special  remedy  given  in 
the  Ck)de  of  1882  for  the  collection  of  his  debt; 
that  is,  obaining  Judgment,  filing  a  deed  of  re- 
cony^ance,  and  causing  the  land  to  be  levied  on 
and  sold  as  the  property  of  the  debtor,.  6riggs 
v.  Strippling,  59  6a.  500;  Braswell  v.  Suber,  61 
6a.  398;  Henry  v.  McAllister,  98  6a.  667-672, 
20  S.  E.  66.  The  histrument  under  considera- 
tion in  this  case  contained  nothing  whldi  could 
be  construed  into  a  clause  of  defeasance.  Con- 
struing it  as  a  whole,  and  giving  effect  to  all  of 
its  stipulations,  the  conclusion  is  inevitably  reach- 
ed that  it  was  the  intention  of  the  grantor  to  pass 
the  title  to  the  grantee  for  the  purpose  of 
securing  the  payment  of  the  debt.  This  in- 
tention will  not  be  defeated  although  the  deed 
contained  a  recital,  which  is  not  true,  that  it 
was  executed  under  the  provisions  of  section 
1960  et  seq.  of  the  Ck>de  of  1882.  The  cred- 
itor, by  a  failure  to  comply  strictly  with  the 
terms  of  this  law,  is  simply  deprived  Of  that 
which  he  would  be  only  entitled  to  when  the 
statute  is  strictly  followed,  but  he  has  not  lost 
the  title  to  the  property  which  it  was  the  inten- 
tion of  his  debtor  that  he  should  have.  He  has 
all. the  ordinary  remedies  that  a  title  can  give 
him,  and  also  such  as  could  be  properly  derived 
from  the  act  of  1894  cited  above. 

2.  In  the  case  of  Plrkle  y.  Mortgage  Co.,  99 
6a.  524,  28  S.  B.  34,  the  controlling  question 
was  whether  the  instrument  in  controveri^ 
was  a  deed  or  a  mortgage,  and  the  effect  of  a 
failure  to  give  a  bond  for  title  when  a  deed 
was  taken  to  secure  a  debt  was  not  involved 
in  that  case.  The  principle  in  that  case,  that 
the  distinction  between  a  deed  to  secure  a  debt 
and  a  mortgage  grows  out  of  the  absence  or 
presence,  as  the  case  may  be,  of  a  clause  of 
defeasance,  is  sound,  and  cannot  be  question- 
ed. Whether  or  not  the  clause  which  was 
held  hi  that  case  to  be  a  clause  of  defeasance 
was  properly  so  held  is  not  involved  in  this 
case;  nor  was  the  controlling  question  in  the 
present  case,  as  to  the  effect  of  a  failure  to 
give  a  bond  for  titles  when  a  deed  made  to 
secure  a  debt  purports  to  have  been  executed 
under  section  1969  of  the  Code  of  1882,  in- 
volved in  that  case.  In  so  far,  therefore,  as 
any  language  was  used  In  the  Pirkle  Case 
which  purports  or  undertakes  to  deal  with 
such  question,  it  Is  obiter,  and  not  binding  as 
authority. 

8.  There  was  no  error  in  directing  a  verdict 
for  the  defendant.  The  deed  of  the  plaintiff 
which  was  outstanding  at  the  date  of  the  pol- 
icy passed  the  title  to  the  creditor,  and  the 
Interest  of  the  insured,  therefore,  not  being 


an  '"nnconditional  and  sok*  ownership,"  the 
policy  by  its  terms  was  void.  Insiuance  Co. 
T.  Williamson,  98  6a.  464,  25  S.  E.  560;  in- 
■nrance  Co.  v.  Asberry,  95  6a.  792,  22  &  E. 
717.   Judgment  affirmed. 

(102  Gr.   47) 

FORBBS  y.  HAIX  et  al. 
^Supreme  Court  of  6eoigia.    July  27, 1897.) 

BzBcuTzov— EzoassivB  Lbvt— iKADsqoATB  Pbioi 
—Injunction, 
The  levy  of  an  ezecation  for  |65  principal 
debt,  $15.24  interest,  and  $2.10  costs,  upon  two 
separate  lota  of  land  in  a  city,  with  three  dwell- 
ing houses  thereon,  such  houses  and  lots  being 
ef  the  aggregate  value  of  $1,400,  is  excessive; 
and  a  sale  thereunder  of  such  property  in  bulk 
Qt  being  easily  susceptible  of  subdivision),  for 
the  grossly  inadequate  sum  of  $25,  without  any 
attempt  on  the  part  of  the  officer  selling  to  sub- 
divide the  same,  and  without  his  offering  to  sell 
it  in  parcels,  is  void;  and  the  refusal  of  the 
judge  to  grant  an  injuiiCtion  to  restrain  the  pur- 
chaser and  the  officer  making  the  sale  from  turn- 
ing the  owner  out  of  possession  was  error. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Petition  in  equity  for  an  injunction  by  Mrs. 
M.  C.  Forbes  against  S.  J.  Hall  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

I)orsey,  Brewster  &  Howell,  for  plaintiff  in 
error.   Daley  &  Hall,  for  defendants  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Huntley  obtained  a  judgmenrt  in  a 
Justice's  court  against  Mrs.  Forbes  for  the 
principal  sum  of  $55,  with  $15.24  interest 
and  $2.10  costs.  After  the  entry  thereon  by 
the  constable  that  there  was  no  personal 
property  of  defendant  to  be  found,  the  exe- 
cution was  levied  by  the  sheriff  upon  two 
lota  of  land,  on  which  were  three  houses,  in 
the  cfty  of  Atlanta.  Under  this  levy,  the 
property  was  sold  to  Hall,  the  afttorney  for 
Huntley,  for  the  sum  of  $25.  When  Hall 
attempted,  through  the  sheriff,  to  take  pos- 
session of  the  land,  Mrs.  Forbes  filed  her 
equitable  petition,  praying  an  injunction 
against  Huntley,  Hall,  and  the  sheriff,  to 
restrain  them  from  turning  her  out  of  pos- 
session, and  also  praying  that  the  sale  be  set 
aside,  on  the  ground  that  the  levy  was  ex- 
cessive, and  th'e  sale  thereunder  void.  She 
alleged  In  her  petition  that  the  two  lots 
were  of  the  value  of  $1,400,  and  this  allega- 
tion was  sustained  by  proof.  Upon  the  hear- 
ing of  the  petition  and  answer,  and  the  af- 
fidavits submitted  by  both  parties,  the  Judge 
refused  the  injunction,  and  Mrs.  Forbes  ex- 
cepted. These  two  city  lots,  with  the  three 
dwelling  houses  thereon,  were  sold  in  bulk 
by  the  sheriff.  It  appears  that  the  sheriff 
did  not  attempt  to  sell  them  separately  or  in 
parcels,  though  It  appears  they  were  ca- 
pable of  subdivision. 

Under  this  state  of  facts,  the  court  erred  in 
refusing  to  grant  the  injunction.  The  levy 
of  this  A.  fa.  for  so  small  an  amount,  upon 
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property  worth  nearly  20  times  the  amount 
of  the  fl.  fa.,  and  selling  the  property  in 
bulk  under  the  leyy»  was  a  fraud  in  law;  and 
the  sale  made  thereunder  was  void,  and  con- 
veyed no  title  to  the  purchaser.  The  rule 
seems  to  be  that  where  land  is  levied  upon, 
more  than  sufficient  to  satisfy  the  execution, 
if  it  can  be  subdivided  it  is  the  duty  of  the 
sheriff  or  levying  officer  to  do  so,  and  to  sell 
or  offer  to  sell  the  land  in  parcels.  Rorer,  in 
his  work  on  Judicial  Sales  (sectioQ  730),  says: 
"When  the  land  is  divided  into  several  par- 
cels, though  one  and  the  same  tract,  the  sev- 
eral tracts  cannoft  be  sold  together  as  in  a 
body,  but  must  be  sold  separately,  with  suit- 
able identity  of  the  several  lots.  If  sold  In 
the  aggregate,  the  court,  on  motion,  will  set 
the  sale  aside.  'Sales  in  mass  of  real  estate 
held  in  parcels  are  not  to  be  countenanced  or 
tolerated.* "  Upon  the  other  hand,  the  rule 
seems  to  be  that,  if  the  land  cannot  be  sub- 
divided so  as  to  be  sold  in  parcels,  then  the 
levy  is  not  excessive.  Ror.  Jud.  Sales,  $  714. 
The  facts  here  show  that  the  land  was  ca- 
pable of  subdivision,  and  the  levy  and  sale 
of  the  land  en  masse  were  void.  Brinson  v. 
Lassiter,  81  Oa.  43,  6  S.  B.  468,  and  cases 
cited. 

It  is  claimed,  however,  by  counsel  for  de- 
fendant in  error,  that  Hall,  the  purchaser, 
should  not  be  deprived  of  his  bid,  as  he  had 
examined  the  Judgment,  fi.  fa.,  levy,  etc., 
and  the  proceedings  of  the  sheriff  were  ap- 
parently regular,  and  that  Mrs.  Forbes*  rem- 
edy was  against  the  sheriff  for  illegal  levy. 
We  do  not  agree  with  counsel  in  this  con- 
tention. Hall  was  the  attorney  for  the  plain- 
tiff in  fl.  fa.  If  he  did  not  have  the  levy 
made,  he  saw  from  the  entry  of  the  sheriff 
the  amount  of  property  levied  upon  under 
this  small  execution.  He  knew,  or  ouj^ht  to 
have  known,  in  the  first  instance,  that  the 
levy  was  grossly  excessive.  Being  present 
at  the  sale,  he  knew  that  the  sheriff  did  not 
offer  to  sell  the  property  by  lot  or  by  parcels. 
He  knew,  therefore,  not  only  that  the  levy 
was  void,  because  It  was  excessive,  but  that 
the  sale  itself  was  void,  because  all  the 
property  was  sold  in  bulk.  He  could  not 
shut  his  eyes  to  these  facts,  and  rely  upon 
the  apparent  regularity  of  the  proceedings  of 
the  sheriff.    Wallace  v.  Trustees,  52  Ga.  168. 

It  is  also  claimed  that  the  sale  ought  not 
to  be  set  anide  at  the  Instance  of  Mrs.  Forbes, 
because  she  has  not  tendered  to  Hall  the 
money  he  paid  to  the  sheriff  upon  his  bid. 
This,  in  our  opinion,  is  not  necessary.  The 
levy  was  a  fraud  in  law,  and  was  absolutely 
foid.  Mrs.  Forbes  had  nothing  to  do  with 
»)ringing  it  about.  She  was  not  present  at 
me  sale,  and  claims  in  her  petition  that  she 
had  no  notice  that  the  land  was  advertised 
for  sale.  Besides,  Hall,  representing  the 
plaintiff  In  execution,  had  no  right  to  bid  at 
the  sale  without  the  latter*s  consent.  If  he 
had  not  such  consent,  the  law  considers  blm 
agent  or  trusrtee  for  the  plaintiff  in  execu- 
tion, and  the  money  he  paid  is  in  law  pre- 


sumed to  have  been  that  of  the  plaintiff  him- 
self. 

There  are  other  allegations  in  the  petition 
of  Mrs.  Forbes  wherein  she  alleges  that  the 
Judgment  obtained  against  her  was  void,  on 
the  ground  that  the  copy  of  the  summons 
served  on  her  from  the  magistrate*8  court 
was  not  signed;  that  she  treated  it  as  a  null- 
ity, and  did  not  appear  and  plead.  'Wliile 
we  did  not  deal  with  this  point  in  the  head- 
notes,  we  are  of  opinion  that  the  allegation 
was  not  well  founded.  The  copy  of  the  sum- 
mons, although  not  signed  when  it  was  serv- 
ed upon  her,  was  stifficient  to  have  put  her 
upon  notice  and  Inquiry,  and  to  make  It  her 
duty  to  at*tend  the  court,  and  demand  that 
she  be  served  with  a  proper  summons.  Kspe- 
clally  is  this  true  where  it  appears  from  the 
record  that  her  brother-in-law  attended  the 
court  from  which  the  summons  issued,  and 
ffied  a  plea,  signing  her  name  thereto,  on 
which  the  case  was  continued  until  the  next 
term. 

By  way  of  suggestion,  we  desire  here  to 
say  that  this  court  and  the  lower  courts  are 
constantly  troubled  with  cases  involving  the 
legality  of  sales,  where  there  has  been  a 
want  of  sufficient  adveitlsement  and  de- 
scription of  the  property  sold,  and  the  levies 
under  which  the  sales  have  taken  place  have 
been  excessive.  A  great  deal  of  the  time  of 
this  court  and  of  the  lower  courts  is  taken 
up  in  the  trial  of  these  cases.  We  would 
therefore  recommend  to  the  general  assem- 
bly the  enactment  of  a  law  requiring  that  all 
judicial  and  execution  sales  of  land,  includ- 
ing tax  sales,  be  confirmed  by  the  judge  of 
the  superior  court  of  the  county  where  the 
land  lies,  before  the  person  in  possession 
can  be  turned  out,  and  the  purchaser  at  such 
sale  be  put  into  possession.  Should  this  be 
done,  the  Judge,  before  confirming  the  sale, 
would  doubtless  ascertain  whether  the  levy 
was  legal,  whether  it  sufficiently  described 
the  property,  whether  it  was  excessive,  and. 
If  It  was  excessive,  whether  the  sheriff  of- 
fered the  property  for  sale  in  parcels.  If 
this  last  had  been  done  in  the  case  now  at 
bar,  we  think  the  courts  would  not  have  been 
troubled  by  this  litigation.  Under  section 
4856  of  the  Civil  Code,  sales  have  to  be  con- 
firmed by  the  chancellor  when  made  under 
a  decree  in  equity,  and  we  see  no  reason  why 
this  should  not  be  extended  so  as  to  make  it 
the  duty  of  the  Judge  of  the  superior  court 
to  confirm  all  Judicial  and  execution  sales  of 
land  before  they  shall  become  effectual  to 
pass  title  or  to  change  possession.  Judgment 
reversed.    All  the  Justices  concurring. 


(101  Oa.  57S} 
MITCHELL  V.  STATBL 
(Supreme  Court  of  Georgia.     June  10*  1897.) 

OB9TRCCTINO  JuSTrCK^EVIDBNCB. 

1.  Though  goods  regularly  levied  upon  and  soM 
at  judicial  sale  as  the  property  of  the  defendant 
in  execution   may  not,  in  fact,  have  been  hia 
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property,  the  tme  owner,  if  he  obstmctB,  resistB, 
or  opposes  tht  officer  In  deliTering  posseasion  to 
the  purchaser,  will  be  guilty  of  a  misdemeanor. 
The  remedy  of  such  owner  is  by  interposing  a 
claim  in  advance  of  the  sale,  or  oy  bringing,  ei- 
ther before  or  after  the  sale,  his  action  of  troyer. 

2.  Except  as  aboTe  indicated,  the  only  assign- 
ment of  error  presented  by  the  petition  for  cer- 
tiorari with  which  the  superior  court  could  deal 
was  that  the  oonyiction  of  the  accused  was  con- 
trary to  the  evidence  and  against  the  weight 
thereof,  and,  the  record  disclosing  that  there 
was  ample  eyidence  to  support  the  conviction, 
the  judgment  overruling  the  certiorari  will  not  be 
disturbed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Homiton  county; 
W.  H.  Felton,  Jr.,  Judge. 

Dewttt  Mitchell  was  convicted  of  obstmct- 
Ing  legal  procesB,  and  brings  error.    AfOrmed* 

L.  L.  Brown,  for  plaintiff  in  error.  Robt 
Hodges,  SoL  Qen^  f6r  tne  State. 

FISH,  J.  Plaintiff  in  error  was  convicted. 
In  the  county  court,  of  obstructing,  legal  pro- 
cess, and  upon  the  bearing  of  his  certiorari  in 
the  superior  court  it  was  overruled,  whereupon 
he  excepted.  The  indictment  seems  to  be  for 
resisting  an  officer  in  completing  a  levy,  but 
the  case  tried  was  for  resisting  an  officer  hi 
delivering  property  sold  under  a  levy.  The 
accused  acquiesced  in  the  trial  being  conduct- 
ed on  this  line,  and  makes  no  complaint  there- 
on. The  bill  of  exceptions  recites  that  the 
plaintiff  in  error,  in  his  petition  for  certiorari, 
alleged  that  tho  county  judge  erred  in  render- 
ing judgment  against  the  accused  for  the  fol- 
lowing reasons,  to  wit:  *'{!)  Because  there 
was  no  valid  sale  of  said  property  levied  upon, 
and  that,  the  sale  being  void,  there  was  no 
legal  process  under  which  the  officer  was  act- 
mg.  (2)  That  the  sale  of  the  property,  if 
there  was  a  legal  sale,  only  passed  such  title 
as  the  defendant  In  execution  had  in  said  lum- 
ber, and  not  such  as  any  other  person  had, 
and  therefore  the  officer  had  no  right  to  take 
property  of  the  plaintiff  in  error,  he  not  being 
defendant  hi  execution,  under  which  sale  was 
had.  (8)  That  said  judgment  was  contrary 
to  law  and  the  evidence,  and  opposed  to  the 
weight  of  the  evidence.**  As  will  be  seen,  the 
iiccused,  in  his  first  assignment  of  error,  pre- 
sented in  the  petition  for  certiorari,  distinctly 
recognized  the  levy  as  legal;  and,  while  he 
alleged  that  the  sale  was  void,  the  averment 
was  in  the  most  general  terms,  with  no  rea- 
son Indicated  for  its  illegality.  Such  an  in- 
definite statement  as  to  its  Invalidity  would 
cover  failure  to  legally  advertise,  failure  to 
carry  the  property  to  the  place  of  sale,  failure 
to  sell  at  the  right  place  or  at  the  right  time, 
or  any  other  possible  objection  to  its  l^ality. 
Therefore  this  first  ground  of  error  did  not  pre- 
sent to  the  superior  court  with  sufficient  dis- 
tinctness  any  legal  question  for  adjudication. 

1.  In  view  of  the  record,  then,  we  must  cotk- 
«lder  that  the  lumber  of  the  accused  was  regu- 
larly levied  upon  and  sold  at  judicial  sale,  as 
the  property  of  his  brother,  the  defendant  in 
-execution.  If  so,  it  was  the  duty  of  the  offl- 
-cer  making  the  Mle  to  deliver  the  lumber  to 


the  purchaser;  and  if,'  while  he  was  proceed- 
ing to  perform  this  duty,  the  accused  ob- 
structed, resisted,  and  opposed  the  officer,  then 
the  accused  was  guilty  of  obstructing  legal 
process.  His  remedy  was  the  interposition  of 
a  daim  in  advance  of  the  sale,  or  action  of 
trover,  either  before  or  after  the  sale. 

2.  The  remaining  assignment  of  error  is  suf- 
ficiently dealt  with  hi  the  second  headnote. 
Judgment  affirmed.  All  the  justices  concur- 
ring. 


a02  Ga.  S72) 


WII/LIS  V.  STATB. 


(Supreme  Court  of  Georgia.     July  7, 1807.) 

LaBOBNT— EVIDBNCB. 

Whether  a  conviction  upon  an  indictment 
for  simple  larceny  can  or  cannot  be  sustained  up- 
on evidence  showing  tiiat  the  accused  commit- 
ted the  offense  of  larceny  from  the  house,  such 
conviction  may  be  upheld  when  the  evidence 
warranted  a  finding  that  the  structure  from 
which  the  stolen  goods  were  taken  and  carried 
away  was  a 'Chicken  coop,  and  not  a  house. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond;  W.  F. 
Bve,  Judge. 

Arthur  WUlls  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Russell  &  Rosenfleld,  for  plaintiff  in  error. 
C.  H.  Cohen,  for  the  State. 

PBR  CURIAM.    Judgment  affirmed. 


(101  Ga.  581) 


HICKS  V.  STATE. 


(Supreme  Court  of  Oeorgia.     June  18, 1807.) 
La^ckitt— Fbom  ths  Housb— Evidbnob. 

1.  An  indictment  for  larceny  from  the  house, 
alleging  that  the  accused  entered  a  specified 
house,  and  after  so  entering  did  steal  therefrom 
certain  com,  is  not  supported  by  evidence  show- 
ing no  more  than  that  the  accused,  with  intent 
to  steal,  entered  the  house  in  question,  partial- 
ly filled  a  basket  with  com  therein  contained,  and 
gave  a  false  explanation  of  his  purpose  in  so  do- 
ing, it  not  appearing  that  when  he  left  the  house 
he  actually  took  and  carried  therefrom  any  com 
at  all. 

2.  The  court  erred  In  not  setting  the  verdict 
aside  on  the  ground  that  it  was  without  evi- 
dence to  support  it 

(Syllabus  by  the  Court) 

Brror  from  superior  court  Houston  county; 
W.  H.  Fdton,  Jr.,  Judge. 

Dennis  Hicks  was  found  guilty  of  larceny, 
and  brings  error.    Reversed. 

R.  N.  Hdtssdaw  and  J.  A.  Bdwards,  for 
plaintiff  in  error.  Robt  Hodges,  Sol.  Gen.,  for 
the  State. 

COBB,  J.  The  accused  was  indicted  for  the 
offense  of  larceny  from  the  house,  in  that,  aft- 
er entering  the  house  of  W.  B.  Warren,  he  did 
privately  steal  therefrom  one  basket  of  com, 
of  the  value  of  one  dollar,  of  the  personal* 
goods  of  said  Warren.  The  evidence  was  that 
he  entered  the  oomcrib  of  the  prosecutor,  and 
was  there  seen  filling  a  basket  of  com;   that 
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the  basket  would  hold  about  a  bushel;  and  that 
It  was  worth  50  cents.  There  was  evidence 
that  the  prosecutor  had  been  missing  com  from 
nis  horse  trough,  and  there  was  also  testimony 
going  to  show  that  the  accused  had  sold  com 
on  several  occasions,  and  had  made  false  state- 
ments as  to  where  he  had  obtained  it  When 
the  accused  was  found  in  the  house  filling  the 
basket,  he  made  a  false  statement  as  to  who 
sent  him  there,  and  Cor  what  purpose  he  was 
filling  the  basket.  There  was  no  evidence  that 
when  he  left  the  house  he  carried  the  corn  with 
him.  As  the  distinct  charge  made  in  this  case 
was  that  the  accused  stole  the  com  from  the 
house,  clearly  and  necessarily  meaning  that  he 
carried  it  out  of  the  house,  and  as  the  evidence 
failed  to  show  that  he  did  actually  carry  any 
com  from  the  house,  there  was  no  evidence  au- 
thorizing the  jury  to  find  him  guilty  of  the  of- 
fense charged  In  this  indictment,  and  the  court 
erred  in  not  setting  aside  the  verdict  on  the 
ground  that  there  was  no  evidence  to  support  it 
Judgment  reversed.  All  the  justices  concur- 
ring. 


(101  Oa.  6S2) 


OONEY  V.  STATE. 


(Supreme  Court  of  Georgia.    July  7, 18©7.) 

Shootikg  with  Intent  to  Kill— Instructions 
—New  Tiual^Rrcommbndation  of  Jurt. 
The  evidence  contains  nothing  requiring,  or 
even  warranting,  a  charge  upon  the  law  con- 
cerning the  offense  of  shooting  at  another.  The 
judge's  failure  to  reapect  the  jury's  recommenda- 
tion, made  in  accordance  with  Uie  provisions  of 
section  1036  of  the  Penal  Code,  that  the  accused, 
be  punished  as  for  a  misdemeanor,  is  not  a 
ground  for  a  new  trial,  nor  does  it  afford  the  ac- 
cused any  legal  ground  of  complaint.  There 
was  direct  and  positive  proof  in  support  of  the 
verdict  rendered,  and,  it  having  been  approved 
by  the  trial  judge,  this  court  will  not  set  it 
aside. 
(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart,  Judge. 

Milton  Coney  was  convicted  of  shooting  with 
Intent  to  kill,  and  brings  error.     Aiiirmed. 

Robinson  &  Sanders,  for  plaintiff  in  error. 
H.  G.  Lewis,  Sol.  Gen.,  and  Anderson,  Feld- 
er  &  Davis,  for  the  State. 

LUMPKIN,  P.  J.  The  evidence  in  this  case 
was  amply  sufficient  to  warrant  a  finding 
that  the  accused,  upon  being  surprised  and 
detected  by  the  prosecutor  in  the  act  of  com- 
mitting a  burglary,  shot  at  the  latter  with  in- 
tent to  kill  him.  Had  death  ensued,  it  would 
plainly  have  been  a  case  of  murder,  and 
therefore  the  statutory  offense  of  shooting  at 
another  was  not  involved  in  the  case.  There 
was  no  direct  and  affirmative  evidence  that 
the  gun  was  loaded  with  balls  or  shot,  but 
the  circumstances  proved  authorized  a  con- 
clusion by  the  jury  that  such  was  the  fact 
Indeed,  it  would  be  quite  unreasonable  to 
suppose  that  any  burglar  who  carried  for 
his  protection  a  firearm  would  load  the  same 
with  blank  cartridges  or  gunpowder  merely. 
The  juiy  for  some  reason,  which  cannot,  of 


coarse,  be  known,  recommended  that  the  ac- 
cused be  punished  as  for  a  misdemeanor,  and 
one  ground  of  the  motion  for  a  new  trial  al- 
leges error  in  the  failure  of  the  Judge  to  re- 
spect the  recommendation  tfatis  made.  Bren 
were  the  action  of  the  court  in  this  reapect 
erroneous,  it  would  afford  no  reaaon  for 
granting  a  new  trial,  because  an  error  in 
passing  sentence  cannot  In  any  way  affect 
the  legality  of  th^  verdict  Butt  aside  from 
this,  there  is  no  merit  in  the  complaint.  Sec- 
tion 1036  of  the  Penal  Code  in  terms  prorides 
that  such  a  recommendation  by  a  Jury,  In  or- 
der to  be  effectual,  must  be  ^proved  \3fj  thfi 
trial  Judge;  and,  in  this  instance,  the  Judge, 
In  the  exercise  of  the  discretion  veoted  hi 
him  by  law,  simply  withheld  hla  approvaL 
Judgment  af^med.  All  the  Justices  ooncor- 
ring. 

(101  Ga.  287) 
SHORT  T.  MATHI8. 
(Supreme  Court  of  Georgia.     May  21,  1887.) 

JUDOB— DlSQUALiriCATTON. 

Fifth  cousins,  equally  removed  from  tfaeir 
eommon  ancestor,  being  related  within  the 
fourth  degree  of  consanguinity,  it  follows  that  a 
judge  of  the  superior  court  who  is  a  fourth 
cousin  of  a  person  pecuniarily  interested  in  the 
resnlt  of  a  pending  case  is  diaqualified  to  prende 
in  the  trial  thereof. 

(Sylhibus  by  the  Court) 

Error  from  superior  court,  Biarion  county; 
W.  B.  Butt,  Judge. 

Action  by  Mollie  F.  Short  against  Bran  T. 
Mathis,  executor.  Objection  to  the  qualifica- 
tion of  the  presiding  Judge  to  preside  was  over- 
ruled,  and  plaintiff  brings  error;    Beyeraed. 

C.  J.  Thornton,  for  plaintiff  in  error.  J.  H, 
Lumpkin  and  Brannon,  Hatcher  As  Martin,  for 
defendant  in  error. 

COBB,  J.  Mollie  F.  Short  sued  Eyau  T. 
Mathis,  as  executar  of  the  will  of  Thomas  W. 
Harvey,  deceased.  The  case  came  on  to  be 
tried  in  the  superior  court  of  Chattahowdiee 
county,  and  objection  was  made  that  the  pre- 
•Idlng  Judge,  Hon.  William  B.  Butt,  was 
disqualified  from  presiding  in  the  case.  It  ap- 
peared that  William  B.  Butt  was  a  legatee  on- 
der  the  will  of  Thomas  W.  Harvey;  tiiat  Wil- 
liam B.  Butt,  the  presiding  Judge,  was  a  son 
of  William  M.  Butt,  who  was  a  double  first 
cousin  of  Bldredge  C.  Butt,  the  grandfather  of 
W.  E.  Butt,  the  legatee.  The  grandfather  of 
Bldredge  C.  Butt  and  William  M.  Butt  was  the 
common  ancestor  of  the  Judge  and  the  lesalee. 
The  law  of  this  state  declares  that  '"no  Judge, 
or  Justice,  of  any  court  •  »  •  can  sit 
in  any  case  or  proceeding  •  *  •  ta 
which  he  ia  *  *  *  related  to  either  party 
within  the  fourth  degree  of  consanguinity  or 
affinity."  Civ.  Code,  §  4045.  The  degree  of  re- 
lationship referred  to  in  the  section  of  the  Code 
above  quoted  Is  to  be  ascertained  according  to 
the  rules  of  the  canon  law.  Wetter  ▼.  Haber- 
sham, 60  Ga.  198.  'The  method  of  computing: 
these  degrees  in  the  canon  law,  which  our  law 
has  adopted,  is  as  follows:    We  begin  at  tlie 
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common  ancestor,  and  reckon  downwaida;  and 
m  whatsoever  degree  the  two  persons,  or  the 
most  remote  of  them,  is  distant  from  the  com- 
mon ancestor,  that  la  the  degree  In  which  they 
arerdatedtoeachother."  BLOomm.hk.2,marg« 
p.  200.  The  common  ancestor  in  the  present 
case  Is  the  great-grandCatiier  of  Judge  Butt  and 
the  great-great-grandfather  <rf  W.  B.  Bntt,  the 
legatee.  From  the  common  ancestor  to  Judge 
Bntt,  the  greatgrandson,  would  he  three  de- 
grees; from  the  common  ancestor  to  W.  B. 
Bntt,  the  legatee^  would  be  four  degrees;  and 
this,  behig  the  longer  line,  would  fix  the  degree 
of  relationship.  Therefore  the  legatee  would 
be  related  to  the  Judge  within  the  fourth  de- 
gree, and  the  Judge  would  be  disqualified  to 
K^eslde,  under  the  section  of  the  Code  above 
quoted.  Judge  Butt  and  W.  B.  Butt  would  be 
fourth  cousins.  Fifth  cousins,  equally  remov- 
ed from  their  common  ancestor,  are  also  related 
to  each  other  within  the  fourth  degree  of  oon« 
sangulnlty.  Fifth  cousins,  when  not  equally 
removed  from  their  common  ancestor,  are  not 
related  whhln  the  fourth  degree.  The  annexed 
diagram  Illustrates  the  degrees  of  relationship 
above  discussed.    Judgment  reversed. 

UTTLB,  J.,  disqualified. 
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(301  Or.  684) 
LITTLB  V.  REYNOLDS. 
(Supreme  Court  of  Georgia.    July  7,  1887.) 

lilMlTAtlOKB  — RONNIKO  OF  STATDTB  —  DlBCOVBBT 
OV  FjUUI>--LaOK  OV  DlUOBNOB. 

_l.r]^e  rule  laid  down  hi  sectioo  3785  of  the 
avil  Code,  to  the  effect  that  in  cases  of  fraud 
the  period  of  Umitation  shall  run  only  from  the 
time  of  iti  discoveiy.  does  not  operate  In  favor 
of  a  plaintiff  who  might,  by  the  exercise  of  or- 
dinarydillgence,  have  made  such  discovery. 

2.  The  petition  now  under  review  makes  a  case 
where  the  exercise  of  such  diligence  would  have 
resulted  in  discovering  the  defendant's  alleged 
fraud,  if  any  there  was,  and  states  no  sufficient 
or  satisfactory  reason  or  excuse  for  the  plain- 
tiffs failure  to  use  such  diligence.  Consequent- 
ly, there  was  no  error  in  dismissing  the  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Sue  B.  Littie  against  Ellsa  R^n- 
olds  to  recover  damages.  From  a  Judf^ment 
sustahilng  defendant's  demurrer,  and  dismiss- 
ing the  action,  plahitiff  brings  error.   Affirmed. 

Jas.  L.  Key,  for  plahitiif  hi  error.  N.  J.  & 
T.  A.  Hammond,  for  defendant  in  &roT, 

COBB,  J.  On  June  16,  1892,  the  plahitiff 
filed  her  petition,  alleging  that  the  defendant 
had  damaged  her  $1,250,  hi  that  on  May  3, 
1882,  defendant  sold  to  plahitiff  a  tract  of 
land  contafaiing  81  acres,  more  or  less,  then 
used  as  a  mill  and  water-power  site,  and  sold 
for  that  express  purpose;  that  the  boundaries 
of  said  tract  were  particularly  pointed  out  and 
established  by  defendant  and  her  agents,  and 
that  plaintiff  bought  fully  relying  upon  such 
representations;  that  defendant  and  her  agents 
represented  that  82  acres  of  the  tract  hiy  In 
the  norihwest  comer  of  land  lot  No.  8,  in 
the  shape  of  a  parallelogram;  '^at  said  tract 
extended  north  across  and  containing  the  mill 
pond  of  said  mill  site,  and  Included  ten  acres 
of  land  north  of  said  pond."  It  is  alleged 
that  defendant  had  no  titie  to  said  10  acres; 
that  it  is  not  hi  land  lot  No.  8;  that  hi  1891 
she  was  ousted  from  the  10  acres,  and  prior 
thereto  had  no  notice  that  her  tiUe  was  not  good; 
that  the  10  acres  are  Immediately  contiguous 
to  the  mill  pond,  and  are  necessary  to  its  main- 
tenance; that  plaintiff  has,  by  survey,  10  acres 
in  the  opposite  end  of  the  parallelogram,  in 
lieu  of  the  10  acres  aforesaid;  that  the  first- 
mentioned  10  acres  are  worth  $760  more  than 
the  last;  that  the  loss  of  the  10  acres  deprives 
her  of  the  only  reasonable  aooess  to  the  other 
land,  and  its  market  value  is  thereby  depre- 
ciated; that,  upon  the  purchase  of  the  land 
described,  she  went  Into  apparent  possession  of 
the  10  acres,  and  used  it  as  a  part  of  the  mill 
site;  that  no  fact  came  to  her  knowledge  to 
prompt  her  to  an  inquiry  which  would  have 
led  to  the  discovery  of  the  fraud;  that  there  was 
no  clue  to  the  defendant's  fraud;  that  the 
peculiar  physical  facta  of  the  land  line  pointed 
out  to  her  led  her  to  believe  that  it  was  a 
genuine  land  line;  that  she  exercised  usual 
and  ordkiary  care,  and  did  not  discover  the 
fraud  until  the  time  above  set  forth.   Upon  de- 
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murrer,  the  suit  was  dismissed,  on  the  ground 
that  it  appeared  upon  Its  face  that  the  action 
was  barred  l^  the  statute  of  limitations,  and 
that  DO  facts  were  alleged  sufficient  to  pre- 
vent the  bar  from  attaching.  The  plaintiff  ex- 
cepted. 

1.  While  it  is  provided  in  Civ.  Code,  9  3785/ 
that  if  the  defendant,  or  those  under  whom  be 
claims,  has  been  guilty  of  a  fraud  by  which 
the  plaintiff  has  been  debarred  or  deterred 
from  his  action,  the  period  of  limitation  shall 
run  only  from  the  time  of  the  discovery  of  the 
fraud,  it  is  necessary  for  a  plaintiff  who  is 
seeking  to  take  advantage  of  the  exception  set 
forth  in  the  section  mentioned  to  allege  such 
a  state  of  facts  as  would  make  it  apparent  that 
ordinary  diligence  was  exercised  in  order  to 
discover  the  fraud  which  it  is  claimed  caused 
the  limitation  to  cease  to  operate.  "Fraud  will 
prevent  the  statutory  bar  from  running  until 
it  is  discovered,  but  there  must  be  reasonable 
diligence  on  the  part  of  the  plaintiff  to  dis- 
cover or  detect  the  fraud."  EdmcHid's  Ex'rs 
V.  Goodwyn,  28  Ga.  38.  *'Fraud  which  must 
have  been  discovered  if  usual  and  reasonable 
diligence  had  been  exercised  is  not  a  good  re- 
ply to  the  statute  of  limitations."  Sutton  v. 
Dye,  60  Ga.  449;  Freeman  v.  Graver,  56  Ga. 
161;  Marler  v.  Simmons,  81  Ga.  611,  8  S.  E. 
190;  Klrkley  v.  Sharp,  98  Ga.  484,  25  S.  B. 
562. 

2.  Even  if  the  facts  alleged  in  the  petition 
amounted  to  a  fraud,  it  Is  plainly  apparent 
from  the  allegations  that,  by  the  exercise  of 
the  most  ordinary  diligence,  the  alleged  fraud 
eould  have  been  discovered;  and,  accordingly, 
the  plaintiff's  cause  of  action  was  barred, 
whether  the  four  or  the  seven  years'  limitation 

:  anplies.  The  court  committed  no  error  in  sus- 
taining the  demurrer  and  dismissing  the  action. 
Judgment  affirmed.  All  the  justices  concur- 
ring. 


(101  Ga.  585) 

PEEBLES  V.  STATE. 
(Supreme  Court  of  Georgia.     July  7,  1897.) 
Assault  with  Intent  to  Murdbb. 
The  act  of  maliciously  putting  poison  into  a 
well,  with  the  intent  that  the  water  thereof  shall 
be  drunlc  by  another,  and  that  he  shall  in  this 
manner  be  killed,  does  not,  without  more,  consti- 
tute the  offense  of  an  assault  with  intent  to  mur- 
der, when  the  person  whose  death  was  intended 
never  in  fact  drank  of  the  water  after  the  poison 
had  been  introduced  into  the  same. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Schley  county;  Z. 
A.  Littlejohn,  Judge. 

Lawrence  Peebles  was  convicted  of  assault 
with  Intent  to  murder,  and  brings  error.  Ue- 
versed. 

J.  R.  Williams,  for  plaintiff  In  error.  F.  A. 
Hooper,  Sol.  Gen.,  for  the  State. 

LUMPKlN,  P.  J.  In  the  case  of  Johnson  ▼. 
State,  92  Ga.  36,  17  S.  E.  974,  it  was  held  that 
administering  poison  to  another  with  intent  to 
take  his  life  was  an  assault,  and  that  putting 


poison  into  coffee,  with  the  hitent  and  purpose 
that  the  same  should  be  partaken  of  by  an- 
other in  ignorance  of  the  presence  of  the  poison, 
amounted  to  an  administration  of  the  poisocu 
when  the  hitended  victim  actually  drank  the 
coffee.  In  the  present  case  the  poison  was  put 
in  a  well,  with  the  intention  that  others  should 
be  killed  by  drinking  the  water;  but  the  de- 
sign of  the  accused  was  defeated,  because  the 
presence  of  the  poison  in  the  water  was  discov- 
ered before  any  person  had  drunk  pf  the  same. 
We  think  the  Johnson  (3ase  and  the  English 
case  of  Reg.  v.  Button,  8  Gar.  &  P.  660.  cited 
in  support  of  it,  go  to  the  full  extent  authorized 
in  holding  that  an  assault  has  been  conunit- 
ted  in  cases  of  this  character.  The  case  in 
hand  closely  resembles  one  where  a  pitfall  has 
been  dug,  or  a  spring  gun  set,  or  a  gun  loaded, 
with  the  felonious  intent  of  depriving  another 
of  his  life,  but  where  the  criminal  Intent  did 
not  proceed  sufficiently  far  to  bring  the  indi- 
vidual whose  death  was  meditated  into  imme- 
diate and  present  danger.  The  indictment  now 
under  consideration  was  for  an  assault  with  in- 
tent to  murder;  and,  as  there  was  no  assault 
proved,*  the  conviction  cannot  be  upheld.  The 
question  whether  or  not,  In  doing  the  act  char- 
ged in  the  indictment,  the  accused  committed 
an  indictable  offense  under  the  law  as  it  then 
stood,  is  not  presented  for  decision.  Since  that 
time  the  general  assembly  has  seen  proper  to 
pass  an  act  prohibiting  the  poisoning  of  any 
spring,  well,  or  reservoir  of  water,  and  declar- 
ing that  so  doing  shall  be  a  felony,  punishable 
by  Imprisonment  in  the  penitentiary  for  a  term 
of  not  less  than  2  nor  more  than  20  years.  Acts 
1896,  p.  84.  Judgment  reversed.  All  the  Jus- 
tices concurring. 


aoi  Ga.  662) 
McHAE  et  al.  v.  CAMPBELL. 
(Supreme  Court  of  Georgia.     July  8,  1897.) 
NoTB  OF  Firm— INDIVIDUAL  Dbbts^IUtipication 

— QOBSTION  FOR  JURT. 

A  promissory  jiote  executed  in  the  name  of 
a  mercantile  firm  by  one  of  its  members  to  pay 
his  individual  debt,  and  accepted  by  the  payee 
with  knowledge  of  the  facts,  is  not  the  contract 
of  the  firm,  and  it  Is  not  primarily  liable  there- 
for. Such  contract,  however,  when  ratified  and 
adopted  by  the  other  members,  becomes,  inter 
partes,  a  Talid  debt  against  the  firm. 

(a)  Whether  such  ratification  has  in  fact  been 
made  is  a  question  for  the  jury,  and  where  the 
evidence  upon  this  question  is  conflicting,  and 
there  is  evidence  sufficient  to  support  the  finding, 
a  new  trial  will  not  be  ordered. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Telfair  county;  C. 
C.  Smith,  Judge. 

Action  by  H.  W.  Ompbell  against  B.  A«  Mc- 
Rae  &  Co.  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

The  following  is  the  official  report: 

H.  W.  Campbell,  as  transferee,  sued  E.  A. 

McHae  &  Co.,  E.  A.  McRae,  John  W.  Achord. 

abd  John  F.  McRae,  Jr.,  in  a  justice^s  court. 

upon  a  promissory  note  for  $63.91  principal. 

dated  June  2,  1893,  signed  by  B.  A.  McRae  v« 
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Ck>.,  and  H.  W.  Campbell,  aecorl^,  payaUe 
to  the  order  of  Folsom  &  Gregory,  and  In- 
dorsed aa  follows:  'The  amount  of  the  within 
note  having  been  paid  by  H.  W.  Campbell, 
Sec.,  tn  consideration  thereof  we  hereby*  trans- 
fer the  same  to  him,  for  yalae  received.  This 
March  7, 1895.  Folsom  &  Gregory.*'  The  de- 
fendants B.  A.  McBae  and  John  W.  Achord 
pleaded  non  est  factum;  that  the  considera- 
tion of  the  note  was  a  private  debt  of  John  F. 
McRae,  Jr.,  one  of  the  partners  of  the  above 
firm,  and  that  the  same  was  executed  without 
their  knowledge  and  consent;  that  the  same 
was  not  a  firm  transaction,  nor  within  the 
legitimate  scope  of  the  business  of  the  firm, 
and  the  action  of  said  John  F.  McRae,  Jr.,  has 
never  been  ratified  by  either  one  of  them. 
Also,  that  no  benefit  has  ever  been  received 
by  them,  or  either  of  them,  from  the  execu- 
tion of  said  note.  The  case  was  taken  to  the 
superior  court  by  appeal,  and  npon  the  trial 
tn  that  court  there  was  a  verdict  against  the 
defendants  for  the  principal  sum  sued  for,  and 
interest  from  the  maturity  of  the  note.  They 
made  a  motion  for  a  new  trial,  upon  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  to  the  overruling  of 
the  motion  they,  excepted.  The  evidence  in- 
troduced at  the  trial  was  as  follows:  The 
plaintiff  introduced  the  note  sued  on,  and 
proved  the  execution  of  the  same.  He  tes- 
tified: The  firm  of  B.  A  McRae  &  Co.  was 
composed  of  B.  A.  McRae,  John  F.  McRae, 
and  John  W.  Achord.  B.  A.  McRae-  &  Co. 
executed  a  bill  of  sale  to  him  of  300,000  shin- 
gles, the  output  of  the  mill,  and  the  shingles 
were  seized  and  levied  on  by  an  officer  under 
an  execution;  and,  in  order  .to  have  the  shin- 
gles released,  he  and  John  F.  McRae,  Jr.,  ex- 
ecuted the  note  sued  on  in  settlement  of  the 
execution,  he  signing  as  security.  He  spoke 
to  John  W.  Achord  several  days  afterwards 
about  the  note.  Some  time  after  this  he  saw 
Achord  at  his  mill,  at  the  time  the  bill  of 
sale  was  given,  and  Achord  said  the  bill  of 
sale  to  the  shingles  would  be  sufficient  to  pay 
account  of  B.  A  McRae  &  Co.  and  this  note 
sued  on.  Some  time  after  this— probably  a 
year— he  asked  Achord  to  pay  the  note,  and 
Achord  told  him  he  would  not  do  it  B.  A 
McRae  told  him  to  take  up  the  note,  and  that 
he  would  pay  it.  He  (plaintiff)  knew  that 
the  fl.  fa.  which  had  been  levied  on  the  shin- 
gles was  for  an  individual  debt  of  John  F. 
McRae,  Jr.  He  (plaintiff)  paid  the  amount  of 
the  note  to  Folsom  &  Gregory,  and  they  trans- 
ferred the  note  to  him.  He  told  John  F. 
McRae,  Jr.,  that  he  would  not  sign  the 
note  with  him  individually,  but  would  sign 
it  if  he  would  sign  the  name  of  B.  A.  Mc- 
Rae &  Co.  to  the  note,  which  he  did.  John  F. 
McRae  was  manager  for  the  firm,  and  trans- 
acted the  business  of  the  firm.  He  got  only 
five  cars  of  the  shingles  conveyed  in  the  bill 
of  sale,  which  he  gave  credit  for.  John  F. 
McRae,  Jr.,  testified:  The  note  was  given  in 
settlement  of  a  private  debt  he  owed  Folsom 
lb  Gregory.     At  the  time  the  shingles  were 


seised  and  levied  on,  th^  had  ahready  been 
conveyed  to  H.  W.  Campbell,  by  bill  of  sale, 
to  pay  an  open  account  which  the  firm  of  B. 
A.  McRae  &  Co.  owed  H.  W.  Campbell  &  Co. 
'Pie  business  of  B.  A  McRae  &  Co.  was  te 
manufacture  shingles,  and  not  to  pay  the  pri- 
vate debts  of  the  partners.  The  mill  of  B.  A. 
McRae  &  Co.  had  been  shut  down  for  two  or 
three  weeks  at  the  time  the  note  was  given. 
H.  W.  Campbell  sold  all  of  the  shingles,  and 
received  all  the  money  for  the  same.  B.  A. 
McRae  testified:  He  did  not  know  there  was 
such  a  note  in  existence  until  he  was  sued  on 
It  He  did  not  at  any  time  tell  H.  W.  Camp- 
bell that  he  would  pay  the  note,  and  has  never 
ratffied  the  action  of  John  F.  McRae,  Jr.,  in 
executing  it  John  W.  Achord  testified:  He 
did  not  know  of  the  existence  of  the  note  until 
a  long  time  after  it  was  given,  and  never  told 
H.  W.  Campbell  that  he  would  pay  it  The 
firm  was  never  benefited  by  the  execution  of 
the  note.  At  the  time  the  note  was  given, 
Campbell  held  a  bill  of  sale  to  all  of  the  shin- 
gles that  were  manufactured  by  B.  A.  McRae 
&  Co.  Witness  did  not  at  any  time  ratify 
the  action  of  John  F.  McRae,  Jr.,  hi  executing 
the  note.  Campbell  told  witness  that  he  held 
the  note  a  long  time  after  it  was  given.  He 
never  told  Campbell  whether  he  would  pay  il 
or  not  Did  not  tell  him  he  would  not  pay  it, 
or  make  any  kick. 

Bason  &  McRae,  for  plaintiffs  in  error.  D.  O. 
McLennan,  for  defendant  in  error. 

LITTLB,  J.  A  member  of  a  mercantile 
firm,  who  executes  a  promissory  note  in  the 
name  of  his  firm,  and  delivers  it  to  his  cred- 
itor in  payment  of  an  individual  debt,  does  not 
bind  his  co-partners  for  its  payment  while  it  is 
in  the  hands  of  the  payee,  his  orlghial  creditor. 
It  is,  however,  entirely  competent  for  the  oth- 
er members  of  his  firm  to  adopt  such  note  as 
their  own  debt  jointly  with  the  maker;  and, 
when  so  done,  payment  of  the  note  after  ma- 
turity may  be  enforced  agahist  the  firm.  Veal 
V.  Keely  Co.,  86  Ga.  130,  12  S.  B.  297.  The 
evidence  in  the  present  case  was  conflicting  on 
the'  question  of  the  adoption  of  the  debt,  and 
ratffication  of  the  note  executed  in  the  firm 
name,  l^  the  other  members  of  the  firm;  and 
the  Jury  returned  a  verdict  for  the  plalntilT, 
which  settled  the  issues  of  fact  involved.  Judg- 
ment affirmed.    All  the  Justices  concurring. 


(101  Ga.  779) 

McCRORY  V.  STATE. 

(Supreme  0>urt  of  Georgia.     July  14,  1897.) 

Criminal  Law— Evidence  of  Accompligb— Cob- 
roboration—Larcbkt. 

1.  A  conviction  in  a  case  of  felony  is  sustaina- 
ble upon  the  testimony  of  a  single  witness, 
though  an  accomplice,  when  the  same  is  corrob- 
orated by  other  testimony  connecting  the  accused 
on  trial  with  the  perpetration  of  the  crime,,  and 
tending  to  show  his  participation  therein. 

2.  In  the  present  case  the  corroborating  evi- 
dence relied  upon  by  the  state  was  enfficient  ts 
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meet  fhe  veQufrementi  of  the  rule  abore  aiip 

nounced. 
(SyllaboB  by  the  Gonrt) 

Brror  from  superior  court,  Talbot  county; 
W.  K  Butt,  Judge. 

Robert  McCroiy  was  convicted  of  larceny, 
and  brings  ertor.    AtBnned. 

Henry  Persons  &  Son  and  J.  J.  Bull,  for 
plalntlfT  In  error.  &  P.  Gilbert,  SoL  Gen.,  for 
the  Stata 

LUMPKIN,  P.  J.  Since  the  decision  of  this 
court  In  Chllders  v.  State,  62  Ga.  lOG,  the  rule 
has  been  well  settled  that  in  a  case  of  felony 
there  can  be  no  conviction  upon  the  testimony 
of  an  accomplice  unless  the  same  Is  corroborat- 
ed by  other  evidence  connecting  the  accused  on 
trial  with  the  perpetration  of  the  crime,  and 
tending  to  show  his  participation  therein. 
This  rule  has  been  repeatedly  stated  and  ap- 
plied, and  was  recognized,  in  the  recent  case 
of  Blois  V.  State,  02  Ga.  584,  20  S.  B.  12.  The 
only  question  for  determination  In  the  present 
case  is  whether  the  evidence  relied  upon  by  the 
state  as  corroborating  the  testimony  of  the  ac- 
complice was  sufficient  to  meet  the  require- 
ments of  the  rule  abova  announced.  An  ex- 
amination of  the  brief  of  evidence  has  satisfied 
us  that  it  was.  The  offense  was  the  larceny 
of  a  bale  of  cotton.  It  was  removed  from 
the  premises  of  the  prosecutor  in  a  wagon 
which  belonged  to  the  accused,  and  one  of  the 
animals  drawhig  the  wagon  was  shown  to  be 
his  property.  There  was  also  some  evidence 
tending  to  show  that  on  the  night  of  the  lar- 
ceny the  accused  was  in  this  wagon  with  some 
other  person,  going  in  the  direction  of  the 
prosecutor's  plantation,  from  whence  the  cot- 
ton was  stolen.  This  "other  person**  admitted 
his  guilt  of  the  larceny,  and  testified  that  the 
accused  participated  with  him  therein.  There 
were  also  some  other  slight  drcumstanoes 
tending  to*  connect  the  accused  with  the  com- 
mission of  the  offense;  so  that,  on  the  whole, 
we  see  no  reason  for  disturbing  the  verdict  of 
guilty,  returned  by  the  Jury,  and  approved  by 
the  trial  court  Judgment, affirmed.  All  the 
Justices  concurring. 


(44  W.  Va.  m) 

SOUTH  PBNN  OIL  00.  v.  McINTYRE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  2i>,  1808.) 

iNBANB  PbkSONS'APPOIKTMBNT    OF    COMMITTBB— 

NoTiCB— Salb  of  Rbaltt. 

1.  The  appointment  of  a  committee  of  an  in- 
sane person  by  the  county  court  or  its  cleric, 
without  the  notice  required  by  statute,  is  void. 

2.  In  a  proceeding  by  a  committee  of  an  in- 
sane person,  under  chapter  83,  Code,  to  sell  the 
undivided  interest  of  such  Insane  person  in  the 
oil  and  gas  underlying  a  tract  of  land,  the  co- 
tenants  of  such  person  are  not  necessary  or  prop- 
er narties  to  such  piroceeding. 

8.  Oil  and  gas  being  a  part  of  the  realty  in  and 
under  which  they  exist,  the  committee  of  an  in- 
sane person  having  an  interest  therein  can  only 
sell  or  lease  such  interest  by  decree  of  court  as 
provided  by  statute. 

(Syllabus  by  the  Court) 


Appeal  from  circuit  eomrt»  Tyler  county. 

Bill  l^  the  South  Penn  Oil  Company  against 
A.  B.  Mclntyre^  committee,  and  others,  tor  an 
Injunction  to  restrain  defendant?  from  inter- 
fering- with  plaintiff's  possession  and  use  of 
certain  land.  From  a  Judgment  sustaining 
defendants'  demurrer  to  the  bill,  plaintiff  99- 
peala.    Affirmed. 

A.  B.  Fleming  and  U.  N.  Arnett,  Jr.,  for  ap 
pellant    Cox  &  Baker,  for  appellees. 

McWHORTER,  J.  On  the  29th  of  April 
1895,  A.  B.  Mclntyre  was  by  the  derk  of  the 
county  court  of  Tyler  county,  without  the  no- 
tice required  by  law  first  served,  appointed 
committee  of  Lucretia  J.  Thompson,  a  lunatic. 
On  the  1st  day  of  May,  1890,  said  committee, 
together  with  Elihne  Thompson  and  Emfus  G. 
Thompson  (the  slid  three  Thompsons  being 
the  sole  heira  at  law  of  Mary  A.  Thompson, 
deceased),  leased  to  the  South  Penn  OH  Com- 
pany 90^  acres  of  land  hi  Tyler  county  tor  oH 
and  gas  purposes;  and  the  lessee  was  to  pay  a 
royUty  of  one-eighth  of  the  oil  produced  in 
the  pipe  line,  and  $200  per  annum  for  eatii 
gas  well  from  which  the  product  shonia  be 
marketed;  said  lease  to  run  five  years,  and  as 
much  longer  as  gas  and  ofi  were  found  in  pay- 
ing quantities;  and  time  specified  In  which 
work  should  be  begun,  and  in  which  wells 
should  be  completed;  and  certain  stipnlated 
cash  rent  to  be  paid  quarterly  untU  such 
wells  Were  completed,  tender  the  lease  the 
lessee  took  possession,  and  kept  the  rent  paid 
up.  Said  lease  was  duly  recorded  in  tbe 
clerk's  office  of  the  county  court  of  Tyter 
county.  On  the^lst  day  of  November,  1896, 
after  notice  served  on  the  said  lunatic,  on 
the  13th  day  of  November,  of  the  application, 
the  said  A.  B.  Mclntyre  was  appointed  her 
committee  by  the*  clerk  of  said  court,  and 
gave  bond  and  qualified  as  such  committee. 
December  14,  1896,  said  committee  filed  tiis 
bill  against  Lucretia  J.  Thompson,  Ellhue 
Thompson,  and  Brufus  G.  Thompson,  alleir* 
Ing  that  his  appointment  as  committee  on 
April  29,  1895,  reported  to  the  court  by  the 
clerk,  and  confirmed  July  9, 1895,  being  with- 
out the  notice  required,  was  void,  and  setting 
up  his  second  appointment  as  valid;    that 

Mary  A.  Thompson  died  about day  of 

,  1893,  seised  of  90%  acres  of  land  lying 

on  the  left-hand  fork  of  Indian  creek,  Mc- 
Blroy  district,  Tyler  county;  that  the  heirs, 
said  two  brothers,  Ellhue  and  Erufus,  for 
themselves  and  plaintiff,  had  agreed  upon  a 
partition  of  said  land,  and  engaged  the  serv- 
ices of  J.  C.  Warner,  surveyor  of  lands  cf 
Tyler  county,  who  made  survey,  and  parti 
tloned  said  land  between  themselves,  but  ex 
cepted  from  said  partition  the  oil  and  gas 
supposed  to  lie  in  and  under  said  land;  al- 
leging that  the  best  interests  of  his  ward 
would  be  subserved  by  the  sale  for  cash  of 
seven-eighths  of  her  one-third  undivided  in- 
terest in  the  gas  and  oil  underlying  said 
tract  of  land,  reserving  from  such  sale  the 
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one-eighth  of  one-third,  the  usual  royalty  in 
the  product;  praying  that  a  guardian  ad 
litem  be  assigned  to  the  said  lunatic,  to  make 
answer  and  protect  her  Interests  In  the  suit, 
and  for  a  decree  to  sell  said  seven-eighths  of 
one-third  undivided  interest  in  said  oil  and 
gas  (said  sale  to  be  either  at  public  or  private 
sale,  to  the  highest  bidder  for  cash),  together 
with  the  privilege  to  the  purchaser  to  enter 
upon  said  land,  and  drill,  bore,  excavate,  and 
•operate  for  oil  and  gas  within  and  underly- 
ing the  same;  to  lay  pipe  lines  for  the  trans- 
portation of  oil,  gas,  and  water;  to  build 
tanks,  stations,  structures,  and  other  build- 
ings on  said  land;  to  take  care  of  said  oil 
and  gas;  to  use  sufficient  water  from  said 
land  to  run  all  necessary  machinery,  engines, 
boilers,  fixtures,  tanks,  structures,  stations, 
offices,  and  buildings  placed  on  said  land  by 
said  purchaser  and  any  one  holding  under 
him,— and  that  the  usual  one-eighth  of  the 
production  or  royalty  oil  might  be  reserved 
to  his  ward,  and,  if  oil  should  be  produced 
from  said  land,  her  royalty  be  set  apart  to 
plaintiff,  her  committee,  in  the  pipe  line,  in 
the  usual  and  customary  way,  and  for  gen- 
eral relief.  0.  R.  Martin  was  appointed 
guardian  ad  litem,  and.  answered  for  defend- 
ant Lucretia  J.  Thompson.  The  other  de- 
fendants, Ellhue  Thompson  and  Erufus  G. 
Thompson,  answered  the  bill,  accepting  the 
partition,  and  Joining  in  the  prayer  of  the 
plaintiff  for  the  sale  of  the  seven-eighths  of 
their  sister's  Interest  in  said  oil  and  gas. 
Depositions  were  taken  and  filed,  sustaining 
the  allegations  of  the  bill.  On  the  16th  of 
December,  1896,  a  decree  was  entered  con- 
firming the  partition  of  the  surface,  and  di- 
recting the  sale  of  the  said  interest  In  the  oil 
and  gas,  and  appointing  said  Mclntyre,  com- 
mittee, a  special  commissioner  for  the  pur^ 
pose  of  making  the  sale.  On  the  same  day 
the  commissioner  reported  that  he  had  sold 
the  said  Interest  to  D.  H.  Courtney,  A.  L. 
Lowrie,  and  Joseph  McDermott,  for  $1,100 
cash;  said  purchasers  paying  all  the  costs. 
Including  attorney's  fees,  in  said  proceeding, 
\B  provided  by  the  decree  authorizing  the 

-Ale.     On  the day  of  December,  1896, 

the  court  entered  a  decree  confirming  said 
sale,  and  directing  a  deed  to  be  made  to  the 
purchasers.  On  the  17th  day  of  December, 
1896,  A.  B.  Mclntyre,  committee  for  Lucretia 
J.  Thompson,  and  special  commissioner  ap- 
pointed for  the  purpose,  conveyed  to  said 
purchasers,  in  pursuance  of  said  decree,  all 
of  the  undivided  one-third  interest  of  said 
Lucretia  J.  Thompson  In  and  to  the  undivid- 
ed seven-eighths  of  all  the  oil,  and  hi  and  to 
an  the  gas,  underlying  that  certain  tract  and 
parcel  of  land  of  90%  acres  aforesaid,  "with 
the  right  and  privilege  to  the  said  purchasers 
of  entering  upon  the  said  tract  of  land,  and 
drilling,  mining,  boring,  and  operating  for  oil 
and  gas,  and  operating  and  producing  the  oil 
and  gas  wltMn  and  underlying  the  same,  and 
of  laying  pipe  lines,  either  on  top  of  or  under- 
neath the  surface  of  said  land,  for  the  trans- 


portation of  oil,  gas,  and  water,  and  of  erect- 
ing and  buflding  tanks,  stations,  and  structures 
on  said  land  to  take  care  of  the  said  oil  and 
gas,  and  of  using  sufficient  water  from  the 
said  land  to  run  all  necessary  machinery,  and 
of  using  gas  from  any  well  drilled  thereon, 
producing  gas,  to  run  all  necessary  machinery, 
and  to  drill  and  pump  any  and  all  other  wells 
thereon,  and  the  right  and  privilege  at  any 
time  of  removhig  all  and  any  machinery, 
fixtures,  engines,  boilers,  tanks,  stations,  struc- 
tures, offices,  and  buildings  placed  on  the  said 
land  by  said  purcfhasers,  or  any  one  holding 
under  or  through  them;  all  of  which  said 
rights  and  privileges  shall  be  exercised  by  the 
said  purchasers  of  the  said  oil  and  gas  inter- 
ests. To  have  and  to  hold  as  hereinafter  pro- 
vided." In  and  by  said  decrees  in  said  cause 
aforesaid,  directing  said  sale  and  deed  as  afore- 
said, it  is  provided  and  decreed:  "That,  as  a 
part  of  the  terms  and  conditions  of  the  said 
sale,  the  said  purchaser  thereof  shall  be  re* 
quired  to  do  and  perform,  and  shall  do  and 
perform,  the  following,  to  wit:  To  drill  and 
complete  two  wells  for  on  and  gas  on  the  said 
tract  of  land  within  three  months  from  the 
date  of  the  confirmation  of  any  sale  made  here- 
under, unavoidable  delay  in  drilling  excepted, 
and  from  time  to  time  drill  and  complete  other 
wells  thereon  so  as  to  fully  develop  said  land, 
free  of  cost  to  said  Lucretia  J.  Thompson  or 
her  said  committee;  to  locate  all  weilS  so  as  to 
Interfere  as  little  as  possible  with  the  surface 
of  said  land  for  farmhig  purposes,  and  so  as 
to  protect  the  lines  of  said  land,  and  prevent 
the  oil  from  being  drained  from  under  the 
same  by  wells  on  adjoining  tracts;  to  deliver 
as  royalty  to  the  credit  of  the  said  Lucretia  J. 
Thompson  or  her  committee,  in  tank  or  pipe 
lines,  free  of  cost  to  her  or  her  said  committee, 
her  proportionate  share,  to  wit,  the  one-third  of 
the  one-eighth." 

At  the  January  rules,  1897,  the  South  Penn 
Oil  Company  filed  Its  bill  In  the  circuit  court 
of  Tyler  county  against  A.  B.  Mclntyre,  com- 
mittee, BIffaue  Thompson,  Erufus  a.  Thomp- 
son, Amanda  Thompson  (wife  of  BJrufus 
Thompson),  Lucretia  J.  Thompson,  D.  H. 
Courtney,  A.  L  Lowrie,  Joseph  McDermott, 
and  John  G^arard,  attacking  the  proceedings 
in  the  case  of  A.  B.  Mclnt3rre  against  Lu- 
cretia J.  Thompson  and  others,  in  which  the 
Interest  of  the  lunatic,  Lucretia,  in  said  oil, 
was  conveyed  to  Courtney,  Lowrie,  and  Mc- 
Dermott; setthig  up  their  lease  of  the  1st 
day  of  May,  1895,  made  by  said  McDermott, 
as  committee,  undef  his  first  appointnient,  of 
April  29,  1895,  wherein  they  were  authorized 
to  take  said  oil  and  gas  from  said  90%  acres 
of  land,  said  lease  being  executed  by  Ellhue 
Thompson,  Erufus  O.  Thompson,  and  said 
committee;  that  lessee  had  paid  for  said 
lease  a  cash  bonus  of  ^1  per  acre,  aggregat- 
ing ^90,  and  had  paid  quarterly  rent  of  $34 
to  the  lessors,  and  had  thereby  kept  the 
lease  alive,  and  from  being  forfeited;  that 
It  had  taken  possession  of  the  land  for  the 
purpose  of  drilling  and  laying  pipe  linns 
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thezeoa,  and  liad  not  as  yet  completed  a 
well;  that  plaintiff  had  learned  within  the 
past  few  days  that  said  Mclntyre,  commit- 
tee, had  filed  his  petition  for  the  purpose  of 
selling  the  Interest  of  Lucretla  In  the  oil 
and  gas  in  said  land,  and  had,  under  the  de- 
cree of  this  court,  sold  said  interest,  for  the 
price  of  11,100,  to  Courtney,  Lowrle,  and  Mc- 
Dermott,  and  that  sale  had  been  confirmed, 
and  deed  made  for  the  same;  alleging  that 
all  of  the  parties  interested,  including  the 
purchasers  and  their  agent,  John  Garard, 
not  only  had  constructive  notice  of  plain- 
tlfTs  lease,  from  the  recording  thereof,  but 
had  actual  notice  of  the  fact  that  said  lease 
had  been  executed,  and  that  plaintiff  had 
purchased  and  paid  for  said  oil  and  gas,  and 
was  the  owner  thereof,  and  that  the  lease 
had  not  become  forfeited,  but  still  in  force 
and  effect;  that  said  Mclntyre  in  said  pro- 
ceeding intentionally  omitted  to  make  plain- 
tiff a  party  to  said  proceedings  in  which  the 
gas  and  oil  of  Lucretla  were  sold,  for  the 
purpose  of  cheating,  defrauding,  and  wrong- 
ing plaintiff  in  the  premises;  that  the  matter 
was  hastily  pushed  through  the  court,  and 
private  sale  made  to  said  Courtney,  Lowrie, 
and  McDermott,  through  their  agent,  Ga- 
rard, in  fraud  of  plaintiff's  rights,  and 
hurried  through  for  the  purpose  of  prevent- 
ing plaintiff  from  protecting  its  Interest  in 
the  matter,  and  that  plaintiff  was  not  made 
a  party  to  the  proceedings  for  fear  that  plain- 
tiff would  interfere  for  the  protection  of  its 
rights  in  the  premises,  and  preventing  the 
plaintiff  from  making  defense  in  said  pro- 
ceeding, for  the  purpose,  not  only  of  wrong- 
ing the  plaintiff,  but  of  cheating  and  wrong- 
ing said  insane  defendant;  that  the  plaintiff 
was  Informed  and  believed  that  said  Mc- 
lntyre, committee,  and  said  Garard,  agent 
of  said  purchasers,  conspired  and  colluded 
together  in  the  sale  and  purchase  of  said  in- 
terest for  the  purpose  of  cheating  and  de- 
frauding the  plaintiff  and  said  Insane  per- 
son; that,  if  said  interest  of  Lucretla  Thomp- 
son In  said  gas  and  oil  had  been  offered  for 
sale  at  public  auction  by  the  committee,  It 
would  have  sold  for  a  much  larger  sum  than 
$1,100;  that  plaintiff  was  informed  and  be- 
lieved, and  charged,  that  said  Mclntyre,  as 
committee,  and  said  Courtney,  Lowrle,  and 
McDermott,  by  and  through  their  agent, 
John  Garard,  shortly  before  committee  filed 
his  bill  or  petition  to  sell  said  Lucretla  J. 
Thompson's  Interest  in  said  oil  and  gas, 
fraudulently  entered  into  a  secret  agree- 
ment, by  which  the  said  Mclntyre  was  to  in- 
stitute suit,  get  a  decree  directing  him  to 
sell  the  interest  of  Lucretla  in  the  undivided 
seven-eighths  of  the  oil  and  gas,  so  as  to  sell 
the  same  at  private  sale,  and  that  said 
Courtney,  Lowrie,  and  McDermott  were  to 
be  permitted  to  purchase  the  same  at  private 
sale  at  their  own  terms,  and  without  giving 
any  other  person  an  opportunity  to  bid  on 
or  buy  the  same,  and  further  fraudulently 
and  secretly  agreed  to  and  with  each  other 


that  the  plaintiff,  notwithstanding  It  was  a 
party  materially  interested  in  the  oil  and 
gas  sought  to  be  sold,  should  not  be  made 
a  party  to  said  suit,  but  should  be  omitted 
therefrom,  and  thereby  be  deprived  of  any 
knowledge  or  notice  of  their  said  Intention 
and  purpose,  and  did,  In  pursuance  of  said 
fraudulent  and  secret  understanding  and 
agreement,  carry  out  the  same  by  said  pro- 
ceedings, and  in  said  proceedings  did  Illegal- 
ly and  wrongfully  procure  the  entering  of  a  . 
decree  partitioning  said  tract  of  00%  acres 
of  land  between  the  said  Lucretla,  Ellhue, 
and  Erufus,  except  as  to  the  oil  and  gas 
within  and  underlying  said  tract  of  land, 
which  the  committee  had  no  lawful  right  to 
make  or  do,  and  that  the  decrees  entered 
therein,  making  such  partition,  or  attempt- 
ing to  make  or  confirm  said  partition,  are 
illegal  and  void,  and  constitute  a  cloud  upon 
plaintiff's  title  to  said  oil  and  gas  Interest 
therein;  and  praying  an  injunction  restrain- 
ing the  defendants,  and  each  of  them,  from 
in  any  wi\y  interfering  with  plaintiff  in  its 
possession  of  all  the  tract  of  90%  acres  de- 
scribed in  its  lease  of  May  1, 1885,  and  from 
taking  possession  of  said  tract,  or  any  part 
thereof,  for  the  purpose  of  drilling  for  oQ 
or  for  gas,  or  for  any  other  purpose,  laying 
pipe  lines  thereon,  or  doing  any  other  act 
thereon,  under  the  deed  made  by  Mclntyre, 
committee,  to  Courtney,  Lowrie,  and  McDer- 
mott, and  from  interfering  in  any  way  with 
or  preventing  plaintiff  from  drilling  on  said 
land  for  oil  and  gas,  under  saTd  lease,  until 
the  further  order  of  the  court,  and  tbat  the 
Injunction  be  made  perpetual;  that  O.  W.  O. 
Hardman  be  appointed  guardian  ad  litem 
for  said  insane  person,  and  answer  the  bill 
under  oath,  and  that  said  deed  made  to  the 
purchasers  by  the  committee,  under  which 
the  oil  and  gas  was  sold,  be  set  aside  as 
fraudulent,  illegal,  and  void,  and  the  cloud 
of  the  same  removed  from  the  plain  tllTs 
title  to  the  said  oil  and  gas  interest  and 
rights  and  privileges  acquired  by  It  onder 
said  lease;  and  that  plaintiff's  said  lease, 
so  far  as  it  relates  to  the  interest  of  said 
insane  person,  be  approved  and  confirmed; 
and  for  general  relief. 

On  the  16th  of  January,  1887,  the  defend- 
ants Courtney,  Lowrle,  McDermott,  Garaitl, 
and  Mclntyre,  committee,  filed  their  notice 
to  the  plaintiff,  properly  served,  shovring 
that  on  that  day  they  would  make  applica- 
tion, by  motion,  to  the  court,  to  dissolve  the 
injunction  awarded  on  the  123d  da^  of  De- 
cember, 1896,  on  the  bill  filed  in  this  case, 
which  notice  of  motion  was  docketed  over 
the  objection  of  the  plaintiff.  The  defendant 
Mclntyre,  committee,  tendered  his  ans-wer, 
and  asked  leave  to  file  the  same;  and  Court- 
ney, Lowrie,  McDermott,  and  Garard  ten- 
dered their  several  answers,  and  asked  leave 
to  file,  which  answers  were  duly  sworn  to, 
and  to  the  filing  of  which  for  any  purposes 
connected  with  said  motion  to  dissolve  said 
injunction,  or  for  the  purpose  of  controvert- 
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Ing  any  of  Uie  allegation!  In  plaintiff's  bill, 
or  for  the  purpose  of  reading  said  answers 
upon  the  hearing  of  said  motion,  the  plaintiff 
objected,  which  objection  was  overruled,  and 
the  answers  permitted  to  be  filed.  Defend- 
ants, also,  In  support  of  thefar  answers  to  dis- 
solve, tendered  the  afildavlts  of  M.  Keating, 
del.  Nichols,  J.  C.  McMahan,  and  John 
O'Hara,  to  the  reading  of  which  plaintiff 
objected,  and  the  objection  was  sustained. 
6aid  answers  were  read  as  evidence  on  mo- 
tion to  dissolve,  and  the  court,  having  heard 
the  argument  of  counsel,  and  considered  the 
said  motion,  was  of  the  opinion  to,  and  did, 
dissolve  the  said  injunction,  but  retained  the 
bill  for  further  proceedings.  The  guardian 
ad  litem,  O.  W.  O.  Hardman,  was  present  In 
court  during  the  hearing  of  said  motion,  and 
the  decree  was  suspended  30  days  to  enable 
the  defendants  to  present  a  petition  fw  an  ap- 
peal to  the  supreme  court 

At  the  January  rules,  1897,  the  defendants 
D.  H.  Courtney,  A.  L.  Lowrie,  and  Joseph 
McDermott  filed  theh:  demurrer  to  plaintiff's 
bill,  "and  for  cause  of  demurrer  say  that  the 
said  bill.  If  the  same  were  true,  which  the 
defendants  in  no  wise  admit,  contains  not  any 
matter  of  equity  whereon  this  court  can  grant 
any  decree,  or  give  the  complainant  any  relief 
or  assistance  as  against  these  defendants." 
Said  A.  B.  Mclntyre  also  filed  his  demurrer, 
and  for  grounds  of  demurrer  says:  "(1)  For 
want  of  equity  Jurisdiction.  (2)  Because  the 
bill  shows  on  its  face  that  the  pretended  title 
or  lease  set  up  l^  plaintiff,  and  under  which 
it  claims  to  hold  the  oil  and  gas  interest  of 
said  insane  person  hi  said  GOV^  acres  of  land, 
was  made  without  right  or  authority  in  law 
or  equity  so  to  do,  and  is  absolutely  null  and 
void.  (3)  For  want  of  proper  and  sufficient 
averments.  (4)  Because  the  same  is  multi- 
fiirioua  (5)  Because,  as  an  injunction  bill.  It 
is  not  supported  by  affidavit  in  manner  and 
form  as  required  by  law;  the  supposed  affi- 
davit thereto  being  insufficient,  and  the  Jurat 
fatally  defective.  (6)  Foi  other  and  apparent 
errors  and  insufficiencies  on  the  face  of  said 
bill." 

On  the  22d  of  April,  1894,  the  cause  came 
on  to  be  heard  upon  the  bill  and  exhibits; 
the  demurrer  of  defendants  to  complaiuant*s 
bill;  Joint  and  separate  answers  and  exhibits 
of  defendants  Courtney,  Lowrie,  McDermott, 
and  Garard;  the  general  and  special  replica- 
tion thereto;  also,  the  separate  answer  of  A. 
B.  Mclntyre,  committee  of  Lucretia  Thomp- 
son, an  insane  person,  general  replication 
thereto,  and  the  bill  taken  as  confessed  as  to 
Elihue  Thompson,  Erufus  Thompson,  Amanda 
Thompson,  wife  of  Brufus  G.  Thompson,-~aDd 
was  argued  by  counsel.  And  the  court  being 
of  opinion  that  the  plaintiff  was  not  entltied 
to  the  relief  prayed  for  in  said  bill,  or  any  re- 
lief which  can  properly  be  granted  in  the 
cause,  the  demurrer  to  the  bill  was  sustained; 
and,  the  plaintiff  not  desiring  to  amend  its  bill, 
the  bill  was  dismissed.  From  this  decree  the 
plaintiff  has  appealed  to  this  court 


The  gravamen  of  the  complaint  Is  that  pro 
ceedings  were  taken  by  the  committee  of  Lu 
cretia  J.  Thompson  to  sell  her  interest  in  th« 
oU  and  gas  In  contravention  of  plaintiff's 
rights  in  the  oil  and  gas  sought  to  be  sold,  ac- 
quhred  by  virtue  of  its  lease  made  by  said 
committee  May  1,  1895;  and  all  the  charges 
of  fraud,  fraudulent  intent,  collusion,  and  com- 
bination between  the  committee,  the  purchas- 
ers, and  others,  for  the  purpose  of  defrauding 
plaintiff,  and  in  furtherance  thereof,  failing  to 
make  plaintiff  a  party  to  said  proceedings  for 
fear  of  its  making  its  defense,  contained  in 
the  bill,  have  reference  to  the  proceedings  for 
the  sale  of  the  insane  defendant's  in>.rest  in 
the  oil  and  gas,  while  the  matter  of  the  par- 
tition seems  to  have  had  no  Importance  at- 
tached to  it  In  the  bill,  simply  alleging  that 
the  committee,  *in  the  said  proceeding  insti- 
tuted by  him  to  sell  the  oil  and  gas  interest 
of  said  Lucretia  J.  Thompson,  illegally  and 
wrongfully  sought  to  procure,  and  did  wrong- 
fully and  Illegally  procure,  the  entering  of  a 
decree  therehi  partitioning  said  tract  of  90^ 
acres  of  land  between  the  said  Lucretia  J. 
Thompson,  EUhue  Thompson,  and  Erufus  G. 
Thompson,  exc^t  as  to  the  oil  and  gas  within 
and  underlying  nid  tract  of  land,  which  plaintiff 
is  advised  and  believes  that  said  committee  bad 
no  lawful  right  to  make  or  do,  and  that  the 
decree  entered  therein,  making  such  partition, 
or  attempting  to  make  and  confirm  such  par- 
tition, is  illagal  and  void,  and  constitutes  a 
cloud  on  plaintiff's  titie  to  said  oil  and  gas 
interest  therein."  And  the  only  part  of  the 
prayer  of  the  bill  which  can  be  construed  in 
any  manner  to  refer  to  said  partition  is  in- 
cluded in  the  following:  ''That  said  deed 
made  by  said  committee  to  said  purchasers, 
and  the  decrees  and  proceedings  In  said  cause, 
and  the  sale  made  therein,  under  which  the  oil 
and  gas  was  sold  to  said  purchasers,  be  set 
aside  as  fraudulent,  illegal,  and  void,  and  the 
cloud  of  the  same  removed  from  the  plaintiff's 
titie  to  the  said  oil  and  gas  Interest  and  rights 
and  privileges  acquired  by  it  under  its  said 
lease;  that  plaintiff's  said  lease,  so  far  as  It 
relates  to  the  Interest  of  the  said  Insane  per- 
son, be  approved  and  confirmed  by  your  hon- 
or's court;  and  that  plaintiff  also  have  sucb 
other  and  general  relief  as  the  court  may  see 
fit  to  grant."  Did  plaintiff  take  anything  by 
virtue  of  the  lease  of  May  1,  1895,  made  by 
Qxe  committee  for  and  on  behalf  of  Luci'etia 
J.  Thompson,  insane?  First,  the  appointment 
of  A.  B.  Mclntyre  as  committee  of  Lucretia 
J.  Thompson  by  the  clerk  of  the  county  court 
of  Tyler  county  on  the  29th  of  April,  1895, 
was  void,  and  clothed  the  said  Mclntyre  with 
no  authority  whatever  as  such  committee.  "A 
county  court  or  Its  derk  cannot  appoint  a  com- 
mittee for  a  person,  as  Insane,  without  notice  to 
him.  Such  an  appointment  is  void,  and  cod- 
fers  no  authority."  Evans  v.  Johnson,  89  W. 
Va.  299,  19  a  B.  623,  Syl.,  point  1;  Lance  v. 
McCoy,  34  W.  Va.  416,  12  S.  B.  728,  Syl., 
point  1;  Chase  v.  Hathaway,  14  Mass.  222; 
Hathaway  v.  Clark,  5  Pick.  400.     So  that  It 
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ippean  bis  appolDtment  wai  void.  But,  ad- 
mlttlDir  It  to  be  yalld,  wai  he  anthorlzed  to 
leaae  or  aell  tbe  property,  except  in  the  man- 
ner prescribed  l^  otatute?  In  Wilson  y. 
Yoost  (decided  at  this  term)  2B  8.  E.  781,  SyL, 
points  1  and  2:  "(1)  Petroleum  oil,  as  it  is 
found  in  the  crevices  of  the  rock,  is  part  of  the 
realty,  and  embraced  in  the  comprehensive 
idea  which  the  law  attaches  to  the  word 
'land.'  (2)  The  only  manner  in  which  a 
guardian  can  lease  or  sell  the  land  of  his  ward 
for  the  purpose  of  Its  development,  or  any 
other  purpose,  is  tai  the  manner  prescribed  by 
statute,  under  a  decree  of  the  court.*'  Appeal 
of  Stoughton,  88  Pa.  St  196,  Byl.:  *'A  guard- 
ian has  ordinarily  power  to  lease  any  of  his 
ward's  property,  of  such  character  as  makes 
it  the  subject  of  a  lease;  but,  without  tbe  ap- 
proval of  the  orphans'  court,  he  cannot  dis- 
pose of  any  part  of  the  realty.  Oil  is  a  miner- 
al, and,  being  a  mineral,  is  part  of  the  realty; 
and  a  guardian  cannot  leaae  the  land  of  his 
ward  for  the  purpose  of  its  development,  as  it 
would,  in  effect,  be  the  grant  of  a  part  of  the 
corpus  of  the  estate  of  his  ward."  Also,  Bates 
V.  Dunham,  58  Iowa,  306,  12  N.  W.  309,  Syl.: 
''Guardians  have  authori^  to  lease  the  lands, 
loan  the  money,  and  manage  the  interests  of 
their  wards,  under  the  direction  of  the  court; 
but  the  direction  must  precede  the  act,  and 
without  such  direction  the  guardian  would 
have  no  authority  to  do  such  acts,  and  would 
be  answerable  therefor." 

It  is  claimed  by  plaintiff  that  it  should  have 
been  made  a  party  to  the  proceeding  for  the 
sale  of  the  interest  of  Lucretia  J.  Thompson  In 
the  oil  and  gas.  In  Curry  v.  Hale,  15  W.  Va« 
887,  Syl.,  point  6:  "The  undivided  interest 
of  a  tenant  In  common  may  be  levied  upon  and 
sold  under  an  attachment"  Point  7:  *The  co- 
tenants  of  the  debtor  are  not  proper  parties  to 
a  suit  for  such  purpose."  Judge  Johnson,  In 
'  rendering  the  decision  in  that  case,  says:  "It 
was  not  only  unnecessary  to  have  the  parties 
holding  the  remaining  interests  before  the 
court,  but  they  would  have  l>een  improper  par- 
ties, as  no  decree  could  have  been  made  af^ 
fecting  their  interests.  The  interests  of  the 
appellants  are  undivided,  and  as  such  liable  to 
be  sold  for  their  debts,  and  the  purchaser  at 
the  sale  would  take  their  interest  as  tenants  in 
common  with  the  original  grantors  in  the 
deed."  Freem.  Ck>-Ten.  §  213.  So  it  appears 
that  so  far  as  the  sale  of  the  Interest  of  tbe 
insane  defendant  in  the  oil  and  gas  is  con- 
cerned, the  plaintiff  was  not  Only  not  a  neces- 
sary party,  Irat  it  would  have  been  Improper  to 
have  made  it  a  party;  but,  as  to  the  proceed- 
ing for  partition,  "if  it  is  proposed  by  the  par- 
tition to  affect  the  rights  of  lessees,  they  must 
be  made  parties  defendant,  or  in  some  other 
manner  brought  before  the  court."  Id.  {  480. 
In  ThmstoQ  v.  Mlnke,  32  Md.  575,  the  court 
say:  "The  omission  to  make  the  tenants  In 
possession  parties  to  the  proceeding  forms  no 
ground  against  the  decree  of  sale.  They  are 
hi  no  sense  proper  parties.  It  is  shown  that 
th^  are  holding  oiUy  from  year  to  y^r,  and 


their  right!  aa  renters  can  In  no  manna:  be  af- 
fected by  the  decree  of  sale.  The  purchaser 
will  take  the  estate  subject  to  the  existing 
rights  of  the  tenants,  and,  of  course,  will  be 
entitled,  aa  assignee  of  the  reversion,  on  the 
final  ratification  of  the  sale,  to  the  rents  idl- 
ing due  from  the  time  of  the  sale  made.  Wag- 
ner V.  Oohen,  6  Gill,  97.  In  cases  of  parti- 
tion, if  one  tenant  in  common  has  demised  his 
individual  share  in  the  estate  for  a  long  term, 
it  is  necessary  that  the  tenant  should  be  made 
a  party  to  the  bill,  hi  order  that  he  may  be 
required  to  Join  the  lessor  in  the  deed  of 
severance."  The  decree  of  the  drcult  court  hi 
sustaining  the  demurrer  and  dlamlsaing  the 
plaintiff's  bill  is  affirmed,  but  without  preju- 
dice to  the  appellant  to  take  only  such  proceed- 
ings hereafter  as  it  may  be  advised  to  take, 
to  set  aside  the  partition  among  the  heirs  of 
the  surface  of  the  90^  acres. 


(44  W.  Va.  »6) 
CENTRAL  CITY  BRIOK  CO.  v.  NORFOLK 
&  W.  R.  OO. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Jan.  26,  1898.) 
Mbchanio*8  Libn  —  Ekforobmbnt  —  Plbadihg— 

EVIDBHOB— COMMT8SIONBR*8  RbPORT. 

1.  Where  a  party  seeks  to  create  a  mechanic*! 
lien  for  material  furnished  to  a  contractor,  to  be 
used  in  the  confltruction  of  a  bouse,  he  must 
comply  substantially  with  the  requirements  of 
the  statute,  in  order  to  create  a  lien  on  the  prop- 
erty on  which  such  house  is  erected. 

2.  When  the  party  who  claims  to  have  famish- 
ed such  material  for  the  construction  of  a  house 
proceeds  by  a  bill  in  equity  to  enforce  his  lien 
against  such  property,  and  the  owner  of  the 
property,  in  answer  to  the  bill,  deniee  that  the 
lien  has  been  properly  obtained  by  pursuing  the 
statutory  requirements,  denies  that  the  materia) 
was  furnished  by  the  plaintiff,  the  allegations  of 
the  bill  must  be  sustained  by  proof,  in  order  to 
obtain  a  decree  for  the  sale  of  the  property. 

3.  It  is  not  sufficient  to  file  with  such  a  bill 
the  account  filed  with  the  derk  of  the  county 
Court  for  the  purpose  of  creating  such  lien,  but 
the  fact  that  the  material  was  furnished  to  the 
contractor,  to  be  used  in  the  construction  of  the 
house,  in  pursuance  of  a  contract  with  such  con- 
tractor, must  be  alleged  and  proved  before  such 
lien  will  be  enforced  against  the  property;  and 
especially  is  this  the  case  when  the  contract  is 
denied  in  the  answer. 

4.  Where  a  cause  is  referred  to  a  commission- 
er, and  exceptions  are  filed  to  the  commissioner's 
report,  in  pursuance  of  section  7  of  chapter  8 
of  the  Acts  of  1895,  the  commissioner  shall^ 
with  his  report,  return  the  evidence  filed  In  the 
case,  including  all  the  evidence  taken  upon  die 
execution  of  the  reference;  and  it  will  be  pre- 
sumed such  commissioner  performed  his  duty 
in  this  regard. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wayne  county. 

Bill  by  the  Central  City  Brick  Company 
against  the  Norfolk  &  Western  Railroad  Com- 
pany. From  a  decree  ii^  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Campbell,  H<^  &  Campbell,  for  appeOanL 
McComas  &  Frey,  for  appellee. 

ENGLISH,  P.  This  was  a  bill  In  chancery, 
filed  in  the  circuit  court  of  Wayne  county  hj 
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the  Central  City  Brick  Company,  a  corpora- 
tion, against  the  Norfolk  &  Western  Railroad 
Compaiqr,  for  the  purpoee  of  enforcing  an  al- 
leged mechanic's  lien  against  certain  property 
of  the  defendant  The  plaintiff,  in  its  bill, 
says  that  both  It  and  the  defendant  are  corpo- 
rattons  duly  organised  under  the  laws  of  West 
Virginia,  and  that  the  defendant  is  the  owner 
of  certain  real  estate  in  Wayne  county,  at 
Kenoyay—belng  the  same  land  conveyed  to  It  by 
the  West  Virginia  &  Ironton  Railroad  Com- 
pany by  deed  bearing  date  on  the  30th  day  of 
September,  1690,  giving  the  deed  book  in 
which  said  deed  is  recorded,  being  the  same 
land  conveyed  to  the  West  Virginia  St  Ironton 
Railroad  Company  by  J.  H.  Dlngee  by  deed 
bearing  date  on  the  1st  day  of  August,  1680, 
also  giving  the  deed  book  in  which  said  deed 
waB  recorded,  and  exhibiting  certified  copies  of 
said  deeds  with  its  bill,— on  which  real  estate, 
at  the  intersection  of  the  railroad  aforesaid, 
the  defendants  some  time  ago  commenced  the 
building  of  a  brick  depot,  the  contract  for 
which  was  awarded  by  said  defendant  to  one 
F.  J.  Amweg;  that  some  time  after  the  award- 
ing of  the  said  contract,  and  while  the  same 
was  in  full  force  and  effect,  the  said  F.  J. 
Amweg  entered  into  a  contract  with  the  plain- 
tiff for  the  furnishing  of  a  part  of  the  material 
necessary  in  the  construction  of  said  building, 
in  pursuance  of  which  last-named  contract, 
plaintiff  furnished  to  said  Amweg  53,000  brick 
at  the  price  of  $6.75  per  1,000,  to  be  used,  and 
the  same  were  used,  by'  said  Amweg,  in  the 
construction  of  said  building;  that  within  35 
days  after  furnishing  to  said  Amweg  the  brick 
aforesaid,  to  wit,  on  the  29th  day  of  July, 
1693,  plaintiff  caused  a  notice  of  the  fact  that 
it  had  furnished  said  brick  to  said  Amweg  to 
be  used  in  said  building  to  be  served  upon  said 
NQrfolk  &  Western  Railroad  Company,  the 
owner  of  said  building,  and  further  notifying 
said  last-named  company  that  it,  the  said  Cen- 
tral City  Brick  Company,  desired  to  file  a  me- 
chanic's lien  against  the  land  and  building 
above  described,  to  secure  the  claim  afore- 
said, true  copy  of  which  notice,  together  with 
the  sheriff's  return  thereon,  showing  the  serv- 
ice thereof,  was  filed  as  a  part  of  the  plain- 
tiff's bill;  that  afterwards,  to  wit,  on  August 
3, 1693,  it  caused  a  mechanic's  lien  for  the  sum 
of  $304.75  for  the  material  furnished  to  the 
said  Amweg,  principal  contractor,  and  used  by 
him  in  the  construction  of  said  building,  tn  be 
filed  in  the  ofiice  of  the  county  court  of  Wayne 
county,  which  is  duly  recorded  in  Deed  Book 

,  page ,  a  certified  copy  of  which 

was  therewith  filed  as  part  of  the  bill.  Plain- 
tiff further  said  said  account  against  said  Am- 
weg is  part  due  and  unpaid,  and  he  is,  as 
plaintiff  is  informed  and  charges,  insolvent 
Plaintiff  therefore  prayed  that  the  real  estate 
and  building  aforesaid  might  be  subjected  to 
the  payment  of  its  lien,  and  for  general  relief. 
On  the  29th  day  of  September,  1693,  the  Nor- 
folk &  Westeri  Railroad  Company,  by  its  at- 
torneys, demurred  to  plaintiff's  bill  of  com- 
plaint, and  claimed  that  the  same  waa  not 


•uffident,  because  It  did  not  aver  that  an  item- 
ized account  of  the  material  furnished,  duly 
verified,  was  filed  with  said  defendant  35  days 
after  such  material  was  furnished;  it  does 
not  appear  that  the  material  so  furnished  was 
provided  for  in  the  contract  between  said  Am- 
.weg  and  defendant,— which  demurrer  was  over- 
ruled by  the  court,  and  thereupon  said  defend- 
ant company  tendered  its  answer  to  the  plain- 
tiff's bill,  to  which  answer  plaintiff  objected. 
The  objection  was  overruled,  the  answer  filed, 
and  the  plaintiff  replied  generally  thereto. 
The  defendant,  in  its  answer,  admitted  the 
ownership  of  the  real  estate  in  the  bill  men- 
tioned. It  also  admitted  that  on  the  let  dsy 
of  September,  1692,  it  entered  into  a  contract 
with  F.  J.  Amweg  for  the  construction  of  a 
passenger  station  of  stone  and  brick  on  its  real 
estate  at  Kenova,  and  that  said  Amweg,  in 
pursuance  of  said  contract,  began  the  work, 
and  partially  constructed  said  station,  but  on 
June  3,  1693,  made  an  assignment  of  said  con- 
tract, together  with  the  rights,  powers,  priv- 
ileges, benefits,  and  emoluments  in  said  con- 
tract contained,  and  all  the  subcontracts  with 
mechanics  and  material  men  made  towards  the 
erection  and  completion  of  said  building,  to 
the  German-American  Title  &  Trust  Company, 
of  Philadelphia,  which  company,  under  said  as- 
signment, began  operations  In  1893  looking  to 
completion  of  the  said  contract  On  July  11th 
said  Amweg  made  a  general  assignment  for 
the  benefit  of  his  creditors,  stopped  work  upon 
said  station  before  its  completion,  and  the 
same  still  stands  in  an  unfinished  state,  to  the 
great  inconvenience  and  damage  of  respondent 
Of  said  general  assignment  respondent  receiv- 
ed notice  on  July  12,  1693,  through  a  news- 
paper published  in  the  city  of  Philadelphia, 
but  of  the  assignment  of  the  passenger  station 
contract  respondent  did  not  receive  formal  no- 
tice in  writing  until  September  28,  1693,  nor 
did  respondent  have  any  notice  or  knowledge 
whatever  of  the  existence  of  said  assignment 
of  the  Kenova  passenger  station  contract  un- 
til after  it  had  received  notice  of  the  said  gen- 
eral assignment  for  th^  benefit  of  creditors. 
Respondent  neither  admits  nor  denies  the  al- 
leged contract  between  the  plaintiff  and  said 
Amweg  in  regard  to  furnishing  part  of  the  ma- 
lerial  used  in  the  construction  of  said  station, 
but  calls  for  strict  proof  of  said  contract  Re- 
spondent also  claims  that  the  plaintiff  did  not 
in  accordance  with  the  provisions  of  the  stat- 
ute in  such  case  made  and  provided,  file  with 
the  respondent  or  its  authorized  agent  an  item- 
ized account  of  the  material  furnished  said  Am- 
weg, verified  by  afildavit  within  35  days  after 
the  same  was  furnished.  On  the  contrary,  the 
respondent  said  that  if  the  plaintiff  furnished 
as  many  as  53,000  brick,  as  alleged,— which  re- 
spondent neither  admitted  nor  denied,— they 
were  not  furnished  hi  a  lump,  at  the  same 
time,  as  will  appear  from  a  copy  of  plaintiff's 
account  Mrved  upon  respondent,  and  exhibited 
with  plaintiff's  bill,  but  the  same  were  fur- 
nished in  different  lots  and  at  different  times, 
and  respondent  was  Informed  that  as  many 
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aa  99p000  were  famished  more  than  85  days 
anterior  to  the  time  plaintiff  stopped  deUverlng 
them  under  his  alleged  contract  with  Amweg. 
Respondent  also  denied  that  the  plaintiff  did, 
SB  alleged,  <m  August  3,  1888,  cause  a  me- 
chanic's lien  for  $304.70  for  the  material  fur- 
nished to  said  Amweg,  and  by  him  used  In  the 
construction  of  said  station,  to  be  filed  in  the 
office  of  the  clerk  of  the  county  court  of  Wayne 
county,  because  respondent  says  that  the  said 
paper  purporting  to  be  a  mechanic's  lien,  and 
filed  by  the  said  plaintiff  with  the  derk  as  al- 
leged, did  not  contain  a  Just  and  true  account 
of  the  amount  due  the  plaintiff,  after  aUowlng 
all  credita 

Thus  it  appears  that  the  answer  of  the  de- 
fendant put  in  issue  the  material  allegations 
of  the  bill.  On  September  25, 1881,  the  cause 
was  referred  to  a  commissioner  to  ascertain 
and  report:  First,  whether  or  not  the  ac- 
count, or  any  part  thereof,  of  the  plaintiff, 
was  a  valid  mechanic's  lien  upon  the  prop- 
erty of  the  defendant,  mentioned  and  de- 
scribed. In  its  bill  and  exhibits;  second, 
whether  or  not  there  are  any  other  mechan- 
ics' liens  on  said  property,  and  their  respect- 
ive amounts,  and  to  whom  payable;  third, 
any  other  matter  that  either  party  may  re- 
quire or  the  commissioner  deem  pertinent. 
In  response  to  the  requirements  of  this  de- 
cree, said  commissioner  ascertained  that  the 
account  of  the  plaintiff  of  $304.75,  and  the 
whole  of  it,  was  a  valid,  subsisting  mechan- 
ic's lien  upon  the  property  of  the  defendant 
mentioned  and  described  in  the  bill  and  ex- 
hibits, to  wit,  the  building  known  as  the 
"Union  Depot,"  situate  in  the  town  of  Ke- 
nova,  in  said  county  of  Wayne,  and  the  tract 
or  lot  of  land  on  which  said  building  is  situ- 
ated, and  that  no  other  mechanic's  lien  had 
been  set  up  or  claimed  before  him  on  said 
property.  The  defendant  excepted  to  said 
commissioner's  report:  First.  Because  there 
was  no  evidence  whatever  before  said  com- 
missioner upon  the  question  referred  to  him, 
and  his  finding  that  the  account  of  the  plain- 
tiff of  $304.75  was  a  valid,  subsisting  me- 
chanic's lien  upon  the  property  of  defendant, 
to  wit,  its  passenger  depot  at  Kenova,  was 
not  supported  by  proof  or  evidence  of  any 
character.  Section  7  of  chapter  8  of  the  Acts 
of  1885  provides,  among  other  things,  that 
"any  party  without  being  at  the  expense  of 
taking  a  copy  may  Inspect  the  report  and 
evidence  and  file  exceptions  thereto,  and  the 
commissioner  shall  with  his  report  return 
the  evidence  filed  in  the  case  including  all 
the  evidence  taken  upon  the  execution  of  the 
reference,"  etc.,  and  we  must  presume  the 
commissioner  performed  his  duty  in  this  re- 
gard, and,  as  no  evidence  was  returned,  we 
must  conclude  none  was  taken.  Second. 
There  was  no  evidence  that  the  plaintiff  had 
any  contract  with  said  Amweg  to  furnish 
him  with  brick  in  the  construction  of  said 
depot,  and  no  evidence  that  any  brick  what- 
soever was  furnished  said  Amweg  by  said 
plaintiff.    Third.  There  was  no  evidence  be- 


fore said  commissioner,  or  In  the  record,  that 
the  plaintiff,  even  though  it  had  had  such  a 
contract  wtth  Amweg,  and  bad  furnished 
brick  thereunder,  had  filed  with  defendant 
an  itemized  account  of  such  brick,  with  dates 
of  delivery,  within  86  days  after  said  brick 
was  furnished,  and  verified  by  oath,  aa  re- 
quired by  the  statute  in  such  case  made  and 
provided;  that  what  purports  to  be  an  ac- 
count, and  filed  with  defendant,  was  not  an 
Itemized  account,  as  required  by  law;  nor 
Is  what  purports  to  be  an  account,  filed  with 
the  clerk  of  the  county  court  for  record  for 
a  lien,  such  itemized  account  as  required  by 
law.  These  two  papers  or  accounts  do  not 
constitute  evidence  or  proof  of  the  existence 
of 'the  alleged  contract  between  plaintiff  and 
Amweg,  nor  of  the  fact  that  any  material 
was  furnished  thereunder,  nor  of  the  quan- 
tity so  furnished,  nor  that  the  same  was  so 
furnished  within  85  days  next  preceding 
service  of  such  account  on  defendant.  The 
record  discloses  that  Amweg  assigned  the 
contract  for  the  construction  of  said  depot 
to  the  German-American  Title  &  Tnst  Com- 
pany on  the  23d  day  of  June,  1898^  He 
thereupon  ceased  to  carry  out  said  contract, 
and  all  work  thereafter  done,  and  all  ma- 
terial thereafter  furnished,  was  by  and  to 
said  Gterman-American  Title  &  Trust  Com- 
pany, and  not  by  F.  J.  Amweg;  and  the 
plaintiff  did  not  furnish  brick  to  Amweg  at 
the  deliveries  thereof  which  were  after  the 
8d  of  June,  1893,  and  all  furnished  to  said 
Amweg  prior  to  June  8,  1883,  were  beyond 
the  35  days  within  which  the  plaintiff  could 
have  filed  said  account  with  defendant.  Ex- 
ceptant therefore  prayed  that  said  reiwrt 
and  finding  of  said  commissioner  be  set 
aside,  and  the  plaintiff's  blU  dismissed.  On 
the  8th  day  of  June,  1895,  the  cause  was 
heard  upon  the  bill  and  exhibits,  answer  of 
the  defendant,  and  the  former  orders  and 
decrees  made  and  entered  therein,  and  upon 
the  report  of  said  commissioner,  and  the 
exceptions  thereto,  whereupon  the  conrt 
overruled  said  exceptions,  and  approved  and 
confirmed  said  commissioner's  report  In  all 
things,  and  directed  that,  unless  the  defend- 
ant, or  some  one  for  it,  should,  within  30 
days  from  the  rising  of  the  court,  pay  the 
sum  of  $313.89,  being  the  amount  of  said 
lien  for  $304.75  with  legal  Interest  thereon 
from  the  8th  day  of  December,  18(>4,  to  the 
date  of  said  decree,  then  a  commissioner 
therein  appointed  should  sell  said  real  estate 
as  therein  provided;  and  from  this  decree 
the  defendant  obtained  this  appeal. 

The  first  error  relied  on  by  the  appellant  Is 
claimed  to  be  in  the  action  of  the  court  In 
overruling  the  defendant's  demurrer.  Conn- 
sel  for  the  appellant,  in  his  brief,  contends 
that  the  plaintiff's  bill  does  not  show  that 
the  statute  was  complied  with  by  furnishing 
the  appellant  an  itemized  account  of  the 
material  furnished,  or  by  filing  an  itemized 
account  in  the  clerk's  office.  The  materials 
claimed  to  have  been  furnished  were  63»O00 
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brick,  which,  in  the  claim  of  lien  filed  In 
the  clerk's  office,  appear  to  have  been  fur- 
nished within  60  days  prior  to  August  8, 
1893,  and  that  said  material  was  ceased  to 
be  furnished  on  July  12, 189a.  It  is  contend- 
ed that  this  language  indicates  that  aU  of 
said  brick  was  not  furnished  on  that  day, 
but  fart  was  delivered  prior  to  that  date; 
that  no  date  is  given  as  to  the  time  when  the 
one  item  was  furnished  This  account  was 
verified  on  the  25th  of  July,  1898,  but  it  was 
not  filed  with  the  defendant  until  July  29th, 
and  it  is  contended  that,  while  the  account 
may  have  been  verified  within  the  85  days 
allowed  by  statute,  it  did  not  follow  that  at 
the  time  of  filing  the  account  with  the  owner 
on  the  29th  it  had  not  expired;  that  the  own- 
er is  entitled  to  have  the  dates  of  furnishing 
the  different  items  so  that  he  may  determine 
for  himself  whether  or  not  the  time  has  eai- 
pired.  The  mechanic's  Hen  is  a  creature  of 
the  statute,  and  the  requirements  of  the  stat- 
ute must  be  substantially  pursued,  in  order 
to  create  a  lien;  and,  while  it  is  barely  pos- 
sible there  was  but  one  item  in  this  account, 
and  the  entire  58,000  brick  may  have  been 
delivered  in  one  day,  yet  we  hardly  think, 
if  such  was  the  case,  it  would  have  been 
stated  that  the  plaintiff  ceased  delivering  the 
brick  on  that  day;  but,  as  the  bill  alleges 
that  within  35  days  after  furnishing  to  the 
said  Amweg,  principal  contractor,  the  brick 
aforesaid,  to  wit,  on  July  29,  1893,  plaintiff 
caused  a  notice  of  the  fact  that  it  had  fur- 
nished said  brick  to  Amweg  to  be  used  in 
said  building  to  be  served  upon  defendant 
Upon  demurrer  we  must  take  this  allegation 
to  be  true,  and  we  cannot  say  that  the  court 
erred  in  overruling  the  demurrer;  but  when 
we  come  to  consider  the  case  upon  the  excep- 
tions to  the  commissioner's  report,  and  upon 
the  answer  filed  to  the  plaintiff's  bill,  and 
inquire  whether  the  decree  complained  of 
was  authorized  in  the  absence  of  any  evi- 
dence, another  case  is  presented.  The  an- 
swer denies  that  any  of  the  requirements  of 
the  statute  necessary  to  constitute  a  me- 
chanic's lien  under  the  statute  were  com- 
plied with,  and  calls  for  strict  proof  of  the 
contract  alleged  to  have  been  made  with 
Amweg,  and  of  any  work  alleged  to  have 
been  done  or  materials  furnished  under  the 
same,  and  there  is  no  proof  in  the  cause  to 
sustain  the  allegations  in  the  bill.  Now, 
even  if  there  was  evidence  in  the  cause  to 
show  that  this  statutory  lieo  had  been  cre- 
ated, that  alone  would  not  authorize  a  decree 
for  the  sale  of  the  property  subject  to  the 
lien.  A  lien  by  way  of  foreign  attachment 
is  frequently  created  on  property  by  strictly 
complying  with  certain  requisitions  of  the 
statute,  but  the  claim  asserted  in  the  attach- 
ment proceedings  must  be  established  by 
proof  of  some  character  before  the  property 
will  be  decreed  to  be  sold.  So  section  10 
of  chapter  75,  which  treats  of  mechanics' 
liens  and  their  enforcement,  provides  that: 
**Any  person  having  a  lien  under  or  by  vlr* 
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tue  of  this  chapter  may  enforce  the  same  by 
filing  a  biU  in  chancery  in  the  circuit  court 
of  the  county  in  which  his  account  is  filed  as 
aforesaid,  in  which  he  shall  make  all  other 
persons  having  liens  thereon  under  this 
chapter  parties.  •  •  •  Should  the  party 
bringing  the  suit  from  any  cause  fall  to 
establish  his  claim,  the  suit  shall  not  for 
that  cause  be  dismissed,  but  it  may  be  prose- 
cuted by  any  other  party  thereto  having 
suchi  lien,  in  the  same  manner  as  if  it  had 
been  commenced  by  him."  A  lien  is  defined 
by  Bouvier  in  his  Law  Dictionary  as  **a  hold 
or  claim  which  one  person  has  upon  the 
property  of  another  as  a  security  for  some 
debt  or  charge."  So  the  lien  sought  to  be 
enforced  in  this  case  is  founded  upon  the 
daim  asserted  for  53,000  brick  furnished 
and  sold  by  the  plaintiff  to  F.  J.  Amweg.  If 
the  plaintiff  has  complied  with  the  statutory 
requirements,  it  has  acquired  the  right  to 
hold  the  property  described  as  security  for 
the  claim.  This,  however,  is  denied  by  the 
answer;  and  when  it  is  sought  to  enforce 
an  alleged  lien  for  material  furnished  to  a 
contractor  upon  the  property  on  which  the 
building  is  being  erected,  which  the  mate- 
rial claimed  to  have  been  furnished  is  used 
in  constructing,  and  the  contract  upon  which 
the  lien  is  claimed  to  have  been  founded 
is  denied  by  the  answer  of  the  owner  of 
the  property,  and  the  answer  also  denies 
that  the  material  was  furnished,  or  calls 
for  proof  of  the  same,  and  denies  that  the 
proper  steps  have  been  taken  to  create  a  lien 
for  said  claim  against  said  property,  thus 
putting  in  issue  the  existence  of  the  lien  and 
the  claim  on  which  it  is  alleged  to  have  been 
founded,  in  the  absence  of  proof  to  sustain 
the  allegations  of  the  bill  it  is  error  to  de- 
cree a  sale  of  the  property  to  satisfy  such 
alleged  lien.  Under  the  head  of  "Evidence," 
PhlL  Mech.  Liens,  747,  thus  states  the  law: 
"Mechanic's  lien  laws  do  not  alter  the  rules 
governing  the  production  and  competency  of 
testimony  unless  specially  provided  for  by 
statute.  •  •  •  The  first  and  most  impor- 
tant general  rule,  applicable  almost  uni- 
versally, is  that  the  plaintiff  should  make 
proof  of  every  material  allegation  of  his 
complaint  or  declaration,  and  the  defendant 
of  every  new  affirmative  fact  contained  in 
his  plea.  •  •  •  Thus  the  contract  under 
which  work  is  performed  'is  usually  an  es- 
sential element  in  the  case,  and,  when  so, 
must  be  proved  as  alleged."  On  the  next 
page  the  author  says:  "It  is  presumed  that 
the  evidence  would  be  sufficient  if  it  showed 
the  work  was  done,  and  materials  fur- 
nished, within  the  statutory  period  allowed 
for  filing  the  lien."  Thus  it  appears  that  a 
lien  not  only  must  be  properly  created,  but, 
where  the  lien  is  sought  to  be  enforced,  prop- 
er aUegations  must  be  made,  and  they  must 
be  sustained  by  proof;  and  the  mere  produc- 
tion of  the  claim  sworn  to  and  filed  in  the 
clerk's  office,  even  If  It  complies  with  the 
statutory  requirements  snfllciently  to  con- 
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Btltute  a  lien  on  property  for  the  construo- 
tion  of  which  the  materials  In  the  account 
filed  were  furnished,  will  not  be  sufficient 
to  authorize  a  sale  of  the  property  under  a 
decree  of  the  court;  and  especially  is  this 
the  case  when  all  the  material  allegations 
of  the  bill  are  denied*  and  no  proof  is  fur- 
nished to  sustain  them.  Again,  the  plaintiff, 
in  its  notice  to  the  defendant,  served  on  the 
2Mi  of  July,  1893,  claimed  that  it  furnished 
said  brick  to  F.  J.  Amweg,  to  be  used  in  said 
building;  and,  although  it  is  claimed  said 
Amweg  assigned  his  contract,  yet  he  was  a 
necessary  party  to  this  suit,  and  it  was  error 
to  decree  as  the  court  did  in  his  absence. 
The  decree  complained  of  must  be  reversed, 
and  the  cause  remanded,  with  costs. 


(44  W.  Va.  812) 

STAl-B  V.  POLING  et  al. 

[Supreme  Court  of  Appeals  of  West  Vlrgiiiia. 

Feb.  10, 1898.) 

SESBins— LuBiUTT  OK  Gknbral  Bond— School 

MOSETB. 

1.  The  general  bond  of  a  sberifC  is  liable  for 
all  state  and  county  taxes  levied  for  any  pur- 
pose by  state  and  county  authority. 

2.  The  additional  bond  required  of  the  sheriff 
under  section  46,  c.  45,  Oode.  covers  all  school 
funds  which  may  be  collected  by  him,  or  come  to 
his  hands  to  be  disbursed  for  school  purposes,  in- 
cluding district  levies  and  the  distributiye  share 
of  the  general  fund. 

(SyUabus  by  the  Ck>urt) 

Brror  to  circuit  court,  Kanawha  county;  P. 
A.  Guthrie,  Judge. 

Suit  by  the  state  against  James  M.  Poling 
and  others  on  an  otQcial  bond.  Defendants 
had  Judgment  in  pait,  and  plaintiff  brings  er- 
ror.    Modified. 

Floumoy,  Price  &  Smith,  for  the  State.  War- 
ren Miller  and  Ohas.  B.  Hogg,  for  defendafits 
in  error. 

DENT,  J.  The  state  of  West  Virginia  insti- 
tuted a  suit  in  the  circuit  court  of  Kanawha 
county  on  the  general  bond  of  James  M.  Poling, 
sheriff  of  Jackson  county,  to  recover  the  sum 
of  $327.66,  with  12  per  cent,  interest  thereon, 
state  taxes  for  general  purposes,  and  ^,234.09, 
state  taxes  for  school  purposes.  The  defend- 
ants admitted  the  right  of  recovery  of  the 
amount  for  general  purposes,  but  resisted  the 
right  of  recovery  on  the  bond  sued  on  for  the 
school  taxes.  The  circuit  court,  on  a  hearing 
of  the  case,  sustained  the  contention  of  the  de- 
fendants, and  the  state  obtained  this  writ  of 
error. 

The  question,  then^  involved,,  is  whether  the 
legislature,  in  requiring  the  sheriff  to  give  an 
additional  bond  to  cover  the  funds  for  school 
purposes  that  might  come  into  his  hands,  in- 
tended thereby  to  relieve  his  general  bond  from 
liability  as  to  the  state  school  levies.  It  seems 
that  the  very  statement  of  the  proposition  is 
an  answer  to  it.  The  sheriff's  general  bond 
covers  all  his  liabilities  not  Included  in  his  spe- 


cial bond.  Board  v.  Rader,  42  W.  Ya.  ITS, 
24  S.  E.  680.  That  portion  of  section  46,  c  45, 
which  requires  such  special  bond,  is  as  follows: 
<*The  sheriff  or  collector  of  the  county  shall  re- 
ceive, collect  and  disburse  all  school  monies 
for  the  several  districts  and  indep^ident  dis- 
tricts therein,  both  that  levied  by  said  dis- 
tricts and  that  distributed  thereto  by  the  state. 
He  shall  be  required  by  the  county  court  lo 
give  In  addition  to  his  bond  as  colleetor  of  the 
state  and  county  taxes,  a  iq[)ecial  bond  with 
approved  security,  in  a  penalty  equal  to  doii- 
ble  the  amount  of  school  money  which  will 
probably  come  to  his  hands  for  school  purposes 
during  any  one  year  of  his  term  of  office. 
♦  ♦  ♦"  It  is  plain  from  the  reading  of  this  sec- 
tion that  the  sheriff*s  special  bond  was  only  in- 
tended to  cover  such  funds  as  came  to  his 
hands  to  be  disbursed  by  him  for  school  pur- 
poses, including  only  the  district  levies  and  the 
state  disti'ibutlon,  and  not  state  taxes,  whetlier 
levied  for  school  or  general  purposes.  The 
word  "taxes"  is  oftentimes  used  interchange- 
ably for  "tax  levies,"  and  is  so  used  in  this 
section,  and  thereby  includes  all  taxes  levied 
by  state  authority,  it  matters  not  for  what  pur- 
pose. With  the  use,  purpose,  and  dlsbursemeDt 
of  such  taxes  the  sheriff  has  nothing  to  do,  and 
they  or  no  part  thereof  may  ever  come  into 
his  hands  for  school  purposes,  but  may  go  to 
his  successor  in  office,  or  to  some  less  favored 
portion  of  the  state.  They  are,  strictly  speak- 
ing, state  taxes,  determined,  fixed,  and  levied 
by  state  authority,  notwithstanding  they  are 
levied  and  may  be  used  for  general  school  pur- 
poses. The  circuit  court  therefore  erred  in 
sustaining  the  defendants'  demurrer  as  to  the 
sum  of  $3,234.09,  state  school  taxes;  and  to 
this  extent  the  judgment  will  be  reversed  and 
amended,  and  In  all  other  respects  afilnned, 
with  costs  to  the  plaintiff  in  error* 


(44  W.  Va.  SQ8) 
STATE)  V.  LAMBE^RT  et  aL 
(Supreme  Court  of  Appeals  of  West  Ylrsinfa. 
Jan.  26.  1888.) 

SOIRB    FaCIAB-^AMBNDMBKT  ~  COORIZOBS     IK    &C- 
OOONJZAKCB'-VALiniTT-^UBBBNDSB  OP  PbIS- 

oiPAL—£viDBNCB— Default  of  Pbincipau 

1.  A  writ  of  scire  facias  on  a  recognisance  is 
amendable.  It  answers  the  function  of  a  dec- 
laration. 

2.  One  scire  facias  may  issue  against  two  or 
more  cognizors  in  one  recognizance,  whether  it 
be  joint,  or- joint  and  several,  or  several  as  to 
each  cognizor. 

3.  A  recognizance  given  in  a  criminal  proceed* 
ing  in  this  state,  reciting  that  proceeding,  and 
conditioned  for  the  appearance  of  the  accnaed 
to  answer  it  before  a  circuit  court  of  this  state, 
is  valid,  though  payable  to  the  "commonwealth" 
of  West  Virginia. 

4.  If  a  surety  in  a  recognisance  surrenders  his 
principal  to  a  justice,  the  failure  of  the  juatke 
to  give  a  certificate  of  the  surrender  will  not 
prevent  the  use  of  other  evidence  to  prove  the 
surrender.  The  certificate  is  not  the  sole  evi- 
dence. 

5.  If  the  accused  fail  to  appear  before  a  cnnrt 
as  required  by  a  recognizance,  his  default  most 
be  entt»red  of  record,  and  that  record  is  the  only 
admissible  evidence  of  the  fact    There  need  be 
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DO  G^lhig  of  the  snredet  to  pcodoce  thdr  pdn- 
cipal,  or  any  entry  of  their  deiaalt 
(Syllabufl  by  the  Coart) 

Error  to  circuit  court,  Hancock  county. 

Scire  facias  upon  a  recognizance  by  the 
state  against  George  Lambert  and  others. 
Execution  was  awarded  the  state,  and  Mar* 
tha  B.  Grler  brings  error.     Reversed. 

John  R.  Donehoo,  for  plaintiff  in  error. 
A.  W.  Robertson  and  B.  P.  Rucker,  Atij. 
Gen.,  for  the  State. 

BRANNON,  J.  This  is  a  scire  facias  up< 
on  a  recognizance  acknowledged  before  a 
Justice  by  Lambert  and  Grler,  conditioned 
for  the  appearance  of  Lambert  before  a  cir- 
cuit court  to  answer  a  charge  of  felony. 
Execution  was  awarded  to  the  state  upon 
the  recognizance,  and  Mrs.  Grler  has  sued 
out  this  writ  of  error. 

Complaint  is  made  that  leave  was  given  to 
amend  the  scire  facias.  It  Is  well  settled 
that  a  scire  facias  is  amendable,  as  It  oper- 
ates as  a  declaration.  Fost  Sci.  Fa.  375. 
But  the  point  intended  to  be  made  by  the 
objection  to  the  amendment  Is  that  the  scire 
facias  oould  not  be  amended  to  conform  to 
tha  recognizance,  because  of  an  inherent  vice 
in  the  recognizance;  in  other  words,  that 
the  recognizance  is  invalid.  The  reason  al- 
leged for  its  invalidity  is  that  the  cognlzors 
acknowledged  themselves  to  owe  the  "com- 
monwealth" of  West  Virginia,  instead  of  the 
"state"  of  West  Virginia.  There  is  nothing 
In  this  objection.  It  is  true  that  the  Code 
provides  that  the  recognizances  In  criminal 
cases  shall  be  payable  to  the  state  of  West 
Virginia;  but  I  am  free  to  say  that  a  re- 
cognizance taken  in  this  state  in  a  criminal 
proceeding,  though  it  read  to  the  common- 
wealth of  West  Virginia,  is  good.  The  word 
''commonwealth,*'  in  such  case,  Is  synonymous 
with  the  word  "state";  and  when  we  see 
that  the  recognizance  recited  a  proceeding 
in  a  court  of  West  Virginia,  and  requires 
appearance  before  that  court,  it  is  very  plain 
what  this  contract  of  record,  called  a  "re- 
cognizance," meant  in  tiiis  regard.  It  meant 
to  secure  the  state  of  West  Virginia.  And 
then  consider  that  section  10,  c.  162,  Code, 
says:  "No  action  or  judgment  on  a  recogni- 
zance shall  be  defeated  or  arrested  by  rea- 
son of  any  defect  in  the  form  of  the  recogni- 
zance, if  it  appear  to  have  been  taken  by  a 
court  or  officer  authorized  tb  take  it,  and  be 
substantially  sufficient."  I  do  not  consider 
that,  in  law,  there  Was  any  variance  from 
the  original  scire  facias. 

Another  objection  against  the  award  of 
execution  is  that  the  demurrer  to  the  scire 
facias  should  hare  been  sustained  because 
the  recognizance  was  several,  and  the  writ 
of  scire  facias  was  against  both  defendants. 
A  recognizance  may  be  joint  and  several,  or 
merely  several.  It  is  usually  several,  bind- 
ing each  cognizor  In  a  specific  sum.  Wheth- 
er It  be  the  one  or  the  other,  one  scire 


facias  against  all  of  the  cognlzors  may  be 
used.  It  being  understood  that  it  must  recite 
the  recognizance  as  It  is,  saying  whether  it 
is  Joint  and  several,  or  Joint;  and  so  must 
the  award  of  execution  be  Joint  or  several 
against  each,  according  to  the  recognizance. 
I  will  not  here  give  reasons  why  one  re- 
cognizance may  be  used  against  two  or  mor« 
cognlzors  In  a  several  recognizance,  but  will 
simply  refer  to  the  two  cases  of  Gedney  ▼. 
Com.,  14  Grat  318,  and  Caldwell  v.  Com.,  Id. 
698,  pointedly  deciding  this  objection  against 
the  defendant 

Another  assignment  of  error  is  in  the  re- 
jection of  two  special  pleas  offered  In  de- 
fense. They  averred  that  the  surety  In  the 
recognizance  surrendered  Lambert,  the  prin- 
cipal, to  a  Justice  from  Hancock  county.  I 
do  not  see  any  good  reason  for  the  rejection 
of  these  pleas.  Section  11,  c.  162,  Code, 
gives  a  surety  right  at  any  time  to  take  his 
principal,  and  surrender  him  to  certain  offi- 
cials there  specified,  and  its  operation  is  to 
discharge  the  surety  upon  such  surrender  of 
his  principal  to  the  custody  of  the  law.  It 
is  suggested  that  the  reason  of  the  rejection 
of  the  pleas  was  that  they  do  not  allege  that 
the  Justice  to  whom  the  surrender  was  made 
gave  written  certificate  of  the  fact,  as  pro- 
vided in  section  12,  c.  162;  but  I  cannot 
think  that  that  certificate  is  Indispensable 
to  make  the  surrender  available  for  the 
relief  of  the  surety.  The  act  of  surrender 
is  an  act  In  pais,  and  need  not  be  attested 
by  record,  but  proven  otherwise.  That  cer- 
tificate  is  intended  to  afford  the  surety  evi- 
dence of  surrender,  birt  It  cannot  be  that  the 
failure  of  the  Justice  to  give  the  certificate 
can  nullify  the  actual  act  of  surrender. 

A  brief  of  counsel  for  the  defendant  sug- 
gested that  the  court  acted  under  the  case 
of  U.  S:  V.  Stevens,  16  Fed.  101;  -but  that 
book  is  lost  out  of  the  library.  I  cannot 
think  that  it  can  urge  us  to  decide  this  point 
differently  against  the  manifest  Justice  of 
the  case.  Judging  from  the  brief,  the  fed- 
eral act  in  that  case  required  the  surrender 
to  be  indorsed  on  the  recognizance,  and 
thus,  perhaps,  made  that  Indorsement  a  rec- 
ord, and  this  would  require  the  surrender  to 
be  shown  only  by  the  record  of  the  surren- 
der. But  our  statute  is  not  such.  It  re- 
quires, only  a  certificate,  which  surely  does 
not  rise  to  the  dignity  of  a  record  in  any 
sense.  Our  statute  does  not  seem  in  any 
way  to  require  that  certificate  as  the  sole 
and  exclusive  evidence  of  surrender.  No 
reason  is  suggested  to  us  to  sustain  this  rul- 
ing. 

The  point  is  made  that  the  record  should 
show,  not  only  that  the  principal  in  the  re- 
cognizance was  called  and  his  default  enter- 
ed, but  that  the  surety  was  also  called  to 
produce  the  principal,  and  his  default  there- 
in entered.  Our  Oode  requires  only  that  the 
failure  of  the  principal  to  appear  be  entefed 
of  record.  We  cannot  add  to  the  statute 
that  the  default  of  the  surety  to  produce  his 
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prisoner  be  also  entered.  If  it  ever  was  the 
common  law  here  that  the  default  of  the 
bail  be  entered,  it  has  never  been  onr  prac- 
tice, and  the  mention  of  one  requirement  in 
the  statute  depenses  with  the  common  law 
as  to  the  other.  In  fact,  it  never  was  the 
law  here.  A  recognizance  is  a  contract  of 
record  like  a  statute  staple.  All  the  books 
call  it  a  "contract."  Reese  v.  U.  S.,  9  Wall. 
13,  21.  And  the  surety  must  keep  watch  on 
his  principal,  without  warning  or  notice 
from  the  creditor,  as  he  has  undertaken  to 
guaranty  his  promise.  Wright  v.  Stockton, 
5  Leigh,  160;  Brandt,  Sur.  S  109.  I  feel 
sure  that  it  is  sufficient  that  the  default  of 
principal  only  be  entered,  without  mention 
of  the  surety.  3  Enc.  PI.  &  Prac.  237.  note 
1;  State  v.  Chesley,  4  N.  H.  366;  Brandt, 
Sur.  S  599;  U.  S.  v.  Rundlett,  2  Curt  41,  45, 
Fed.  Cas.  No.  16,208;  Dillingham  v.  U^  S.,  2 
Wash,  a  C.  422,  Fed.  Cas.  No.  3,913;  White 
V.  State,  5  Yerg.  183;  Brown  v.  People,  24 
111.  App.  72.  The  bail  may  arrest  the  prin- 
cipal, and  surrender  him,  by  common  law; 
and  he  may,  though  not  necessary,  get  a 
bail  piece,  under  Code,  c.  156,  S  8,  for  his  ar- 
rest Brandt  Sur.  3496.  He  must  produce 
him  to  save  himself.  I  am  satisfied  that 
though,  at  common  law,  there  must  be  an 
entry  of  record  of  a  regular  Judgment  of  de- 
fault and  forfeiture,  that  Judgment  is  dis- 
pensed with  by  our  Code,  which  simply  re- 
quires that  the  fact  of  the  principal's  default 
be  entered.  I  think  the  authorities  and  the 
Code  show  that  only  by  record  can  it  be 
shown  that  a  default  existed.  State  v.  Ches- 
ley,  supra;  Parke  v.  State,  4  Ga.  329.  We 
therefore  reverse  the  award  of  execution, 
and  remand  the  case,  with  directions  to  ad- 
mit the  said  pleas,  and  for  further  proceed- 
ings.   Reversed  and  remanded. 


(44  W.  Va.  218) 

YOUNG  V.  WEST  VIRGINIA  &  P.  B.  CO.i 

(Supreme  Court  of  Appeals  of  West  Virginia. 
•Dec.  4,  1897.) 

APPBAI/— -RbYISW— CRBHIBILITT  OT  WIT9E88B8. 

1.  The  verdict  of  a  jury  will  be  held  sacred 
by  this  court,  unless  there  is  a  plain  preponder- 
ance of  credible  eTidence  against  it,  evincing  a 
miscarriage  of  justice  from  some  cause,  such 
as  prejudice,  bias,  undue  influence,  misconduct, 
oversight,  or  misconception  of  the  facts  or  law. 

2.  The  jury  is  the  sole  judge  of  the  credibility 
of  contradicting  witnesses,  and  of  the  weight  to 
be  given  to  their  testimony. 

English,  P.,  aissenting. 
(Syllabus  by  the  Court) 

Brror  to  circuit  court,  Harrison  county. 

Snit  by  Lavernla  E.  Young,  as  adminis- 
tratrix of  the  estate  of  B.  L.  Young,  deceas- 
ed, against  the  West  Vhrginia  &  Pittsburgh 
Railroad  Company,  to  recover  damages. 
PlalntifT  had  Judgment,  and  defendant  brings 
error.    Affirmed. 

1  Rehearing  denied  February  12,  189a 


John  Bassd  and  John  Brannon,  for  plain- 
tiff  in  error.  Davis  &  Davis,  for  defendant  In 
error. 

DENT,  J.  The  West  Vhrginia  &  Pittsburgh 
Railroad  Company  obtained  a  writ  of  error 
to  the  Judgment  of  the  circuit  court  of  Har- 
rison county  confirming  the  Judgment  of  a 
Justice  of  the  peace  in  favor  of  Lavemia  E. 
Young,  administratrix,  for  the  sum  of  $120. 
The  only  error  relied  on  is  that  the  verdict 
of  the  Jury  was  contrary  to  the  law  and  the 
evidence.  The  i^aintiirs  intestate  and  his 
horse  were  killed,  and  his  buggy  wna  badly 
damaged,  at  a  crossing  in  the  county  of  Har- 
rison, a  few  miles  from  Clarksburg.  This 
suit  was  to  recover  the  damages  occasioned 
by  the  loss  of  the  horse  and  injury  to  the 
buggy.  The  negligence  insisted  on  against 
the  company  was  that  the  train  was  running 
one  hour  late,  at  an  unusual  speed,  and  the 
engineer  and  fireman  were  negligent  In  not 
keeping  a  proper  lookout  at  this  known  to 
be  dangerous  crossing,  and  in  not  giving  the 
proper  signals  required  by  statute.  The  de- 
fense was  contributory  negligence  on  tbe  part 
of  the  deceased.  The  evidence  of  numerous 
witnesses  was  taken,  which  is  plainly  con- 
flicting as  to  whether  the  signals  were  given, 
while  all  the  circumstances  show  that  a  prop- 
er lookout  for  this  crossing  was  not  being 
kept  The  fireman  testifies  that  the  deceas- 
ed, on  seeing  the  train  coming,  whipped  up 
his  horse,  and  endeavored  to  cross  ahead  of 
the  train,  while  there  are  some  facts  and 
circumstances  tending  to  contradict  blm,  and 
the  Jury  hearing  his  evidence  and  seeing  him 
testify  refused  to  credit  his  statement.  In 
the  absence  of  the  deceased,  the  evidence 
being  so  conflicting,  and  dependent  to  some 
extent  on  the  manner,  bearing,  and  conduct 
of  the  witnesses,  this  court  is  unable  to  say 
that  the  Jury  did  not  properly  weigh  the  evi- 
dence, and  fairly  determine  the  credibility  of 
the  witnesses.  It  is  therefore  impossible  to 
hold  that  the  evidence  manifestly  and  decid- 
edly preponderates  against  the  verdict.  As 
to  questions  of  fact  dependent  on  oral  testi- 
mony, the  verdict  of  a  Jury  is  entitled  to 
great  consideration  and  weight,  and  it  should 
not  be  lightly  set  aside  because  the  evidence, 
as  contained  in  the  record,  may  apparently, 
in  comparing  the  number  of  witnesses,  be 
against  the  finding,  for  there  are  many  things 
besides  the  testimony  of  the  witnesses  as 
taken  down  by  a  reporter  that  the  Jury  Is  per^ 
mitted  to  consider,  and  of  such  character  that 
they  cannot  be  made  to  appear  in  the  record 
for  the  Inspection  of  this  court  Akers  v. 
Dewltt,  41  W.  Va,  229,  23  S.  B.  669;  Slsler 
V.  Shaffer,  43  W.  Va.  — ,  28  S.  E.  721.  In 
accordance  with  the  former  rulings  of  this 
court  in  similar  cases,  the  Jud^n^it  Is  af- 
firmed. 

BRANNON,  J.  (concnrrinit).  I  agree  with 
Judge  DENT  in  the  foregoing  opinion.  I 
write  this  note  to  say  that  I  think  the  simi- 
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lar  case  of  Bailroad  Co.  v.  Bryant's  Adm'ra 
(Sept  23,  1897)  28  S.  llS.  188,  which  has  met 
my  eye  since  our  decision,  strongly  sustains 
us,  as  an  appellate  tribunal,  in  regarding  our- 
selves controlled  by  the  verdict.  If  injustice 
has  been  done,  it  rests  not  upon  our  con- 
sciences. If  Young  did,  after  seeing  the  train, 
attempt  to  drive  over  the  track,  he  could  not 
— ought  not— recover,  but  the  Jury  refused  to 
credit  the  witness  who  gave  evidence  that 
Young  did  so,  and  we  cannot  reverse  the 
Jury  on  a  fact  dependent  purely  on  the  cred- 
ibility of  a  witness.  Again,  if  the  whistle 
was  blown,  the  company  was  guilty  of  no 
negligence;  if  it  was  not  blown,  the  com- 
pany was  guilty  of  negligence.  The  Jury 
has  found  under  evidence  pro  and  con  on 
the  question  that  the  whistle  was  not  blown, 
and  we  are  asked  to  ignore  the  evidence  on 
a  mere'  question  of  fact  involving  Inferences 
and  deductions  from  the  evidence,  and 
largely  the  credibility  of  witnesses,  matters 
peculiarly  within  the  province  of  a  Jury. 
Since  our  decision  a  question  has  more  point- 
edly pressed  upon  my  mind  than  it  did  at 
that  time,  and  it  is  this:  the  relative  sltus: 
tlon  of  railroad  and  turnpike  with  reference 
to  each  other  is  such  that  it  may  be  plausi- 
bly asserted  that  Young  could  have  both 
seen  and  heard  the  train,  and  should  have 
looked  and  listened,  as  the  law  and  his  per- 
sonal safety  demanded,  even  if  the  whistle 
was  not  sounded;  and  if  he  failed  to  do  so 
was  guilty  of  contributory  negligence.  1 
Shear.  &  R.  Neg.  {  469,  states  the  law  to  be 
that:  *'When  a  human  being  has  been  in- 
jured at  a  railroad  crossing,  there  is  a  rea- 
sonable presumption  that  the  warning  con- 
veyed by  the  sound  of  a  bell  or  whistle 
would  have  been  beneficial  to  him;  but  if, 
without  these  signals,  he  knew,  or  by  the 
exercise  of  ordinary  care  would  have  known, 
of  the  proximity  and  approach  of  the  train, 
this  presumption  is  rebutted;  and,  without 
further  evidence  connecting  the  omission  of 
signals  with  the  injury,  the  company  is  not 
responsible  for  it  on  that  ground  alone.'* 
This  is  sound  law  beyond  question.  The 
only  perplexing  question  in  this  case  to  me, 
on  the  application  for  rehearing,  is,  if  it  is 
plausible  to  say  that  Young  could,  by  ordi- 
nary care,  have  seen  and  heard  the  train, 
and  there  is  no  evidence  whether  he  did  or 
did  not  look  and  listen,  what  ought  an  ap- 
pellate court  to  do?  Ought  It  overthrow 
the  verdict,  or  say  that  the  question  whether 
Young  did  look  and  listen  Is  a  Jury  question, 
nnder  all  the  facts  and  circumstances?  All 
authorities  agree  that  the  question  of  con- 
tributory negligence  is  a  Jury  question. 
Sheff  V.  Huntington,  16  W.  Va.  307.  When 
It  is  so  plain  from  the  evidence  that  all  rea- 
sonable men  muM  draw  the  same  conclusion, 
—where  there  is  no  room  for  two  opinions, 
—it  is  a  question  of  law  for  the  court;  but, 
where  reasonable  men  may  differ  about  It, 
it  is  for  the  Jury.  Raines  v.  RaHway  Co., 
89  W.  Va.  60, 19  S.  B.  565.    In  note  to  Beach, 


Contrlb.  Neg.  3182,  it  Is  laid  down:  "Where 
there  is  no  evidence  that,  the  party  injured 
stopped  and  listened,  the  court  will  not  pre- 
sume that  he  did  not  stop,  and  adjudge  him 
guUty  of  negligence,  but  will  leave  the  ques- 
tion to  the  Jury.  Indeed,  McBrlde  v.  Bail- 
road  Co.,  19  Or.  64,  23  Pac.  814,  holds  that, 
in  absence  of  evidence,  the  presumption  is 
that  the  traveler  looked  and  listened.  So 
in  Bailroad  Co.  v.  Weber,  18  Am.  Rep.  407. 
A  careful  reconsideration  brings  me  to  the 
same  conclusion  I  held  when  the  case  waf^ 
>fir&rt  presented  to  me;  that  is,  that  as  an  ap- 
pellate court  we  cannot  disturb  the  verdict; 
Thus  we  see,  in  this  instance,  as  in  many 
others,  how  very  important  is  the  function  of 
Juries  in  our  courts.  Bitter  complaint  to 
often  made  at  the  bar  of  the  courts  of  their 
prejudice  against  corporations.  We  should 
be  slow  to  believe  this  impeachment  Ju- 
ries are  trusted  and  regarded  with  special 
favor  by  the  law  over  a-  single  Judge,  be- 
cause they  are  composed  of  a  number  of 
men  carefully  selected  from  among  the  peo- 
ple as  plain,  solid,  intelligent,  and  honorable 
men,  free  from  personal  or  political  bias, 
and  without  individual  ends  to  accomplish; 
and  thede  framers  of,  the  Jury  system 
thought  that  through  a  Jury  the  rights  of  all 
suitors  of  every  class  would  be  best  defend- 
ed, and  all  stand  equal  before  the  law.  Cor- 
porations are  lawful  suitors,  entitled  to  equal 
and  exact  Justice  at  the  hands  of  the  courts 
and  Juries;  no  more,  no  less.  If  Juries  do 
not  Justice,  and  deliver  unrighteous  Judg- 
ment, often  we  cannot  help  it,  for  we  must 
deal  sparingly  and  cautiously  with  their  ver- 
dicts when  dependent  solely  on  the  evidence, 
luis  case  turns  on  evidence,  not  on  law 
questions. 

ENGLISH,  P.  (dissenting).  I  cannot  con- 
cur in  the  foregoing  opinion  for  the  follow- 
ing reasons:  On  the  5th  day  of  September, 
1806,  an  action  was  brought  before  a  Justice 
of  the  peace  of  Harrison  county  by  Lavemia 
B.  Young,  administratrix  of  the  estate  of  B. 
li.  Young,  deceased,  against  the  West  Vir- 
ginia &  Pittsburgh  Railroad  Company.  The 
case  was  submitted  to  a  Jury,  which  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$120.  The  defendant  moved  to  set  aside  the 
verdict  of  the  Jury,  and  award  it  a  new  trial, 
which  motion  was  overruled,  and  the  defend- 
ant excepted,  and  took  a  bill  of  exceptions, 
In  which  said  Justice  certified  all  the  evi- 
dence heard  on  the  trial,  and  rendered  a 
Judgment  on  said  verdict  on  October  26» 
1896,  for  $120,  with  interest  from  that  day, 
and  for  $39.45  costs.  The  defendant  there- 
upon applied  for  and  obtained  a  writ  of  cer- 
tiorari to  such  proceedings  and  Judgment 
from  the  circuit  court  of  said  county,  and 
upon  the  hearing  of  said  writ  of  certiorari 
the  Judgment  rendered  by  said  Justice  was 
affirmed,  with  costs  against  the  plaintiff  in 
error,  and  thereupon  it  applied  for  and  ob- 
tained this  writ  of  error. 
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The  facts  upon  which  this  action  was  pred- 
icated aret  briefly  stated,  as  follows  r  The 
husband  of  the  plaintiff  was  riding  in  a 
buggy  along  the  public  road  in  said  county 
of  Harrison,  which  road  ran  parallel  with 
and  near  to  defendant's  railroad.  He  was 
approaching  a  public  crossing,  and  a  passen- 
ger train  on  the  railroad  was  also  approach- 
ing the  crossing  in  the  same  direction  that 
the  buggy  was  going.  The  plaintiff's  intes- 
tate, in  attempting  to  cross  the  railroad  at 
said  crossing,  known  as  "Stewart's  Cross* 
ing,**  in  front  of  the  locomotive,  was  struck 
bf  the  same,  and  killed.  The  horse  he  was 
driving  was  also  killed,  and  the  buggy  bro- 
ken. This  suit  was  brought  to  recover  dam- 
ages for  the  injury  to  the  buggy  and  the  loss 
of  the  horse,  and  raises  the  question  as  to 
the  right  of  a  party  to  recover  damages  for 
Injuries  done  to  a  horse  and  buggy  driven 
by  its  owner  in  front  of  an  approaching  train 
at  a  public  crossing.  The  accident  occurred 
about  the  middle  of  the  day.  In  this  case, 
as  has  been  stated,  all  of  the  evidence  was 
certified.  After  the  motion  was  set  aside, 
the  verdict  was  overruled;  and  this  court 
has  held  In  the  case  of  Johnson  v.  Bums,  39 
W.  Va.  059,  20  S.  B.  686  (fifth  point  of  syUa- 
bus),  that  under  section  9,  c.  131,  of  the  Code, 
when  exception  is  taken  to  the  action  or 
opinion  of  the  court  upon  a  question  involv- 
ing evidence  upon  a  motion  for  a  new  trial 
or  otherwise^  all  the  evidence,  whether  con- 
flicting or  not,  must  be  certified,  and  this 
court  must  consider  all  such  evidence  on 
both  sides,  though  conflicting;  not  rejecting 
any.  If,  upon  such  evidence,  the  finding  of 
the  Jury  plainly  appears  to  be  contrary  to 
the  evidence,  or  without  sufficient  evidence, 
or  plainly  against  the  decided  and  clear  pre- 
ponderance of  evidence,  it  ought  to  be  set 
aside,  even  though  conflicting.  The  same, 
In  substance,  was  held  by  this  court  in  the 
case  of  State  v.  Zelgler,  40  W.  Va.  694,  21 
S.  B.  763.  In  pursuance  of  these  rulings,  let 
us  look  to  the  evidence  certified,  and  ascer- 
tain what  duty  the  defendant  company  owed 
to  this  traveler  upon  the  public  highway  was 
lefi  unperformed,  or  of  what  negligence  it 
has  been  guilty  towards  the  unfortunate  man 
who  lost  his  life  at  gcewart's  crossing.  No 
man  seems  to  have  seen  this  decedent  as  he 
approached  the  fatal  spot,  except  George  W. 
Steven^,  who  was  fireman  on  the  train,  and 
he  did  not  see  until  he  was  within  200  or  300 
feet  of  the  crossing,  and  says  that:  "When 
we  came  in  sight  he  was  coming  down  to- 
wards the  crossing  in  a  trot  with  the  horse, 
and  Just  before  he  got  to  it  a  short  distance 
he  stopped  and  looked  back  towards  the  en- 
gine, and  I  supposed  he  was  going  to  stop 
right  then,  and  he  did  check  his  horse,  and 
then  he  began  to  whip  his  horse,  and  tried 
to  cross  ahead  of  us,  and  went  at  a  gallop 
to  make  the  crossing  over  the  railroad.*' 
Were  the  statutory  signals  given  by  blowing 
the  whistle  and  ringing  the  bell?  Upon  this 
question  the  following  witnesses  were  exam- 


ined for  the  plaintiff,  Vic:  James  Lynch, 
who,  when  asked  if  lie  heard  any  whisfle 
after  the  train  left  Sand  Cut,  answered:  "I 
don't  think  I  did.  My  Impression  is,  I  did 
not."  Lloyd  Knight  heard  no  whisde  after 
the  train  left  Sand  Gut  Charles  Tlckn^ 
heard  no  whistle  after  the  train  left  Sand 
Cut  He  was  with  Knight,  300  yards  from 
the  track.  If  there  was  any,  he  did  not  no- 
tl<>e  it,  and  he  stated  on  cross-examination 
that  he  cooid  net  tell  whether  they  blew  for 
the  crossing*  He  heard  the  whistle,  ajsd  did 
not  know  where  he  did  whistle.  Now,  this 
was  all  <^  the  evidence  In  behalf  of  idaln- 
tiff  bearing  on'  the  question  as  to  whether 
the  whistle  was  blown  for  that  crossing  or 
not;  while,  on  the  other  hand,  this  evidence 
was  adduced  for  the  defendant  on  that 
point:  Mr.  Whitescarver  was  a  passenger 
on  the  train  when  the  accident  occurred,  and 
testifies  as  follows:  "I  heard  the  whistle  at 
the  crossing,  before  the  crossing,  and  I  heard 
the  toot,>-short  toot-^and  the  train  stopped 
immediately  afterward."  He  was  then  ask- 
ed, "Was  this  whistle  blown  as  yon  were 
approaching  the  crossing  where  the  accident 
happened  r*  "Yes,  sir.  They  whistled  the 
warning  for  the  crossing,  and  then  the  toot 
was  right,— Just  quick,  and  then  all  ov«". 
That  was  right  after  tt,  though.'*  Emory 
Brand  was  asked,  *'And  you  say  yon  heard 
the  whistle  for  Stewart's  crossing**?  and  an- 
swered, "Yes,  sir;  that  was  the  whistle  for 
Stewart's  crossing.*'  He  was  also  asked, 
"How  many  did  you  hear  7*  and  replied,  "I 
heard  the  proper  signal  for  the  crossing, 
which  is  two  long,  f<41owed  by  two  short, 
blasts  of  the  whistle.*'  William  Paugh  heard 
the  whistle  sounded  between  Sand  Gut  and 
Stewart's  crossing.  J.  G.  Martin  states: 
'The  whistle  was  blown  for  the  crossing  di- 
rectly after  we  left  Sand  Gut,  for  I  was 
standing  in  the  door."  J.  L.  Ruble  states  that 
when  he  got  within  40  feet  of  the  whistling 
post,  he  blew  the  whistle.  Geo.  Stevens, 
when  asked,  ''What  was  done  In  the  ap- 
proach to  Stewart's  crossing  as  to  wtils- 
tling?"  stated:  "They  blew  the  usual  whis- 
tle signal  for  the  crossing.  No  less  than  six 
witnesses  state  that  the  whistle  was  blown 
for  the  crossing,  and  they  heard  it;  while 
the  witnesses  for  the  plaintiff  state  they  did 
not  hear  it,  or  did  not  notice,  and  Lee  Mlt<di- 
ell  for  the  plaintiff,  on  cross-examination 
said:  "Well,  I  could'  not  tell  yon  whether 
they  blowed  for  the  crossing.  When  they 
got  on  top  of  the  hill  there,  I  heard  the  en- 
gine shut  off,  and  I  do  not  know  where  he 
did  whistle,  I  heard  him  whistle." 

The  testimony  iii  this  case  affords  an  apt 
illustration  of  the  difference  between  posi- 
tive add  negative  evidence,  of  which  Starkie. 
Slv.  (0th  Ed.)  867,  says:  "If  one  witness 
were  positively  to  swear  that  he  saw  or 
heard  a  fact,  and  another  merely  to  swear 
that  he  was  present,  but  did  not  see  or  hear 
it,  and  the  witnesses  were  equally  trnstwor- 
thy,  the  general  principle  would,  in  ordinary 
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cases,  create  a  preponderance  in  favor  of  the 
affirmative.  ♦  ♦  •  If.  for  instance,  two 
persons  should  remain  in  the  same  room  for 
the  same  period  of  time,  and  one  of  them 
should  swear  that  during  the  time  he  heard 
a  clock  in  the  room  strike  the  hour,  and  the 
other  should  swear  that  he  did  not  hear  the 
clock  strike,  It  Is  very  possible  that  the  fact 
might  be  true,  and  yet  each  swear  truly. 
It  is  not  only  possible,  but  probable,  that  the 
latter  witness,  though  in  the  same  room, 
through  inattention,  might  be  unconscious 
of  the  fact,  or  being  conscious  of  it  at  the 
time,  the  recollection  afterwards  faded  from 
his  memory.  It  follows,  therefore,  by  way 
of  corollary  to  the  last  proposition,  that  in 
such  cases,  unless  the  contrary  manifestly 
appear,  the  presumption  in  favor  of  human 
veracity  operates  In  support  of  the  affirma- 
tive." In  this  case  six  witnesses  swore  they 
heard  the  whistle  blow,  and  five  swore  they 
did  not  hear  it  Under  the  rule  Just  quoted, 
the  preponderance  is  with  the  defendant 
that  the  whistle  was  blown.  George  W. 
Stevens  also  states  in  his  testimony  that 
when  they  approached  Stewart's  crossing  he 
rang  the  bell,  and,  as  goon  as  he  saw  Iplain- 
tlfiTs  decedent,  he  gave  the  alarm  to  the 
engineer,  who  applied  the  brakes;  and  in 
these  statements  he  stands  uncontradicted. 
This  witness  also  states  that,  "when  the  de- 
ceased came  in  sight  he  was  coming  down 
towards  the  crossing  in  a  trot  with  the  horse, 
and  just  before  he  g'ot  to  it  a  short  distance 
he  stopped  and  looked  back  towards  the 
engine,  and  I  supposed  he  was  going  to 
stop  right  then,  and  he  did  check  his  horse, 
and  then  began  to  whip  his  horse,  and  tried 
to  cross  ahead  of  us*';  and,  in  answer  to  a 
question  by  a  juryman  as  to  how  far  plain- 
tifTs  decedent  was  from  the  crossing  when 
he  told  the  Engineer  to  stop,  answered, 
"Maybe  30  or  40  feet,  or  something  like  that; 
maybe  not  so  much  as  30  feet."  Now,  this 
is  all  of  the  testimony  as  to  the  conduct  of 
decedent  on  this  occasion.  Some  buggy 
tracks  are  spoken  of  by  one  of  the  witnesses 
(Lloyd  Knight),  which  showed  that  the  bug- 
gy had  been  backed  in  towards  Stewart's 
bars.  Just  opposite  the  crossing,  about  25 
feet.  The  impression  showed  It  had  been 
the  same  track,  then  carried  away  by  some 
fast  speed.  These  impressions  may  have 
been*  made  by  his  checking  the  horse  near 
the  crossing,  and  then  whipping  it  into  a 
gallop,  to  cross  Hie  railroad  as  stated  by 
witness  Stevens. 

These  are  all  the  facts  bearing  on  the  con- 
duct of  those  in  charge  of  the  train  and  the 
man  In  charge  of-  the  horse  and  buggry. 
Was  the  damage  complained  of  caused  by 
the  negligence  of  those  in  charge  of  the  de- 
fendant's train?  Or  was  any  omission  of 
duty  on  their  part  the  proximate  cause  of 
the  death  of  the  horse  or  injury  to  the  bug- 
gy? The  same  rules  apply,  and  the  same 
law  should  control,  our  conclusion  in  this 
ease  as  if  the  suit  had  been  instituted  for 


damages  occasioned  by  the  death  of  said 
B.  L.  Young.  The  principles  governing  this 
case  are  announced  by  this  court  in  the  ease 
of  Beyel  v.  Baikoad  Co..  84  W.  Va.  688,  12  S. 
B.  582.  It  is  there  held:  First.  That  ''fail- 
ure to  ring  a  bell  or  Uow  a  whistle  on  an  en- 
gine, as  required  by  the  Code,  c.  54,  S  61,  is 
negligence  for  which  a  railroad  company  Is 
chargeable;  but  tSuiM  does  not  excuse  a  trav- 
eler on  a  highway  crossing  a  railroad  track 
from  the  exercise'  of  such  reasonable  care 
and  caution  as  the  law  requires  to  ascertain 
whether  a  train  is  approaching  a  crossing. 
Second.  The  traveler  and  the  company  have 
mutual  and  reciprocal  duties  and  obligations 
in  such  case,  and,  though  a  train  has  the 
right  of  way,  the  same  degree  of  care  and 
diligence  to  avoid  collision  is  due  from  both. 
Improvement  Co.  v.  Stead,  95  U.  8.  161. 
Third.  It  is  the  duty  of  the  traveler  on  the 
highway  crossing  a  railroad  to  look  carefully 
for  an  approaching  train;  and,  if  looking 
leaves  any  doubt,  or  the  view  is  obstructed, 
he  must  also  listen  before  attempting  to 
cross,  otherwise  he  will  himself  be  guilty  of 
negligence  which  will  prevent  his  recovery 
for  any  injury  received  In  crossing.  Ob- 
structions rendering  the  view  obscure  and 
unreliable  call  for  greater  caution  on  his 
part"  Shearman  &  Redfleld  on  the  Law  of 
Negligence  (volume  2,  §  463),  In  discussing 
the  relative  duties  of  the  traveler  and  the 
railroad  as  to  public  crossings,  as  I  think, 
correctly .  states  the  law  as  follows:  '*The 
rights  of  a  traveler  on  the  highway  at  a 
point  where  It  is  crossed  at  a  level  by  a  rail- 
road are  subordinate  to  those  of  a  railroad 
company  so  far  as  to  require  the  traveler  to 
give  way  to  any  train  which  is  In  sight  or 
hearing,  though  not  In  Buch  a  sense  as  to 
give  the  company  right  to  block  up  the  high- 
way; for  its  right  is  only  given  for  the 
purpose  of  travel,  not  of  storing  its  cars  or 
goods.  Both  psirtles  are  equally  bound  to 
use  ordinary  -care;  that  Is,  such  care  as  a 
prudent  man  would  usually  take  under  sim- 
ilar circumstaiices,"-~citlng  numerous  au- 
thorities. The  same  author,  section  296,  says: 
'The  breach  of  duty  upon  which  an  action 
Is  brought  must  be  not  only  the  cause  but 
the  proximate  cause  of  the  damage  to  the 
plaintitf ."  New,  there  is  no  evidence  in  this 
case  to  show  In  any  manner  that  there  was 
any  defect  In  the  sight  or  hearing  of  said 
.  B.  L.  Young.  The  accident  occurred  at  mid- 
day, and  it  further  appears  that  he  was 
familiar  with  the  crossing.  Witness  Stevens 
says  he  checked  the  horse,  and  looked  back, 
and  he  thought  he  was  going  to  stop,  but  he 
whipped  the  horse  Into  a  gallop,  attempting 
thus  to  cross  before  the  train.  This  action 
on  his  part  clearly  Indicates  that  said  Young 
saw  the  train,  and  endeavored  to  cross  the 
track  before  the  train  reached  the  crossing. 
Upon  this  question  it  was  held,  in  the  case 
of  Payne  v.  Railroad  Co.,  88  S.  W.  308,  which 
was  decided  by  supreme  court  of  Missouri, 
December  23,  1896,  that:    ''Where  a  boy  11 
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yean  old,  having  his  faculties,  attempts  to 
cross  a  railway  track  hefore  a  train,  he  la 
gnUty  of  snch  contributory  negligence  as  to 
prevent  a  recovery  for  Injuries  received 
thereby,  though  the  railroad  company  was 
guilty  of  negligence  In  running  Its  train  at 
greater  rate  of  speed  than  was  permitted." 
In  45  N.  E.  911,  the  case  of  Ohase  v.  Railroad 
Co.,  from  the  supreme  Judicial  court  of  Mas- 
sachusetts, decided  January  9,  1897,  is  re- 
ported, in  which  it  Is  held  that:  ''In  an  ac- 
tion to  recover  for  the  death  of  a  person 
killed  at  a  railroad  crossing,  the  burden  is 
on  the  plaintiff  to  show  that  the  deceased 
exercised  reasonable  care,  and  that  he  was 
not  guilty  of  contributory  negligence.  If 
there  Is  anything  to  obstruct  the  view  of  the 
traveler  on  a  highway  at  a  crossing  at  grade, 
it  is  his  duty  to  stop  until  he  can  ascertain 
whether  he  can  cross  with  safety."  Also 
that:  *'A  person  approaching  a  railroad 
crossing  at  grade,  who  was  driving  at  a 
moderate  trot,  without  stopping  or  slack- 
ing his  speed,  or  looking  or  listening  for  an 
approaching  train,  until  the  horse  was  about 
to  cross  the  track,  when  he  attempted  to  stop 
ft,  and  was  struck  and  killed  by  an  engine, 
held,  that  he  was  guilty  of  such  negligence 
as  to  prevent  recovery  for  his  death."  The 
court,  in  its  opinion,  says:  "It  Is  the  general 
rule.  In  actions  for  negligence,  and  it  Is  the 
rule  In  a  case  of  a  character  of  the  present, 
that  at  least  three  things  must  concur  be- 
fore a  liability  arises.  Negligence  on  the 
part  of  the  defendant,  which  negligence  is 
the  proximate  cause  of  the  injury  complain- 
ed of,  and  that  negligence  of  the  person  in- 
jured does  not  contribute  to  the  Injury,"  cit- 
ing many  authorities.  In  the  case  of  Grows 
V.  Railroad  Co.,  67  Me.  100,  the  plaintiff,  in 
his  declaration,  stated:  'That,  he  being  in 
a  narrow,  fenced  lane,  leading  to  the  cross- 
ing over  the  defendant's  railroad,  and  dis- 
tant about  2^  rods  from  its  track,  perceiv- 
ing defendant's  train  40  rods  from,  but  ap- 
proaching, the  crossing,  he  being  distant 
7  rods  therefrom,  attempted  to  cross  the 
track  before  the  train  should  reach  it;  that 
his  attempt  was  unsuccessful,  and  he  was 
Injured.  Held,  on  demurrer  to  the  declara- 
tion, that  on  the  plaintiff's  statement  of 
facts  he  was  not  In  law  entitled  to  recover." 
So,  also,  in  the  case  of  Railroad  Go.  v.  Bell, 
70  111.  103  (fourth  point  of  syllabus),  it  was 
held:  "It  Is  the  duty  of  persons  about  to 
cross  a  railroad  to  look  about  them,  and  see 
if  there  is  danger;  not  to  go  recklessly  upon 
the  road;  and  to  take  the  proper  precau- 
tions themselves  to  avoid  accidents  at  such 
places.  If  a  party  rushes  Into  danger,  which, 
by  ordinary  care,  he  could  have  seen  and 
avoided,  no  rule  of  law  or  Justice  can  be  In- 
voked to  compensate  him  for  any  injury  he 
may  receive."  In  the  case  we  are  consid- 
ering the  evidence  clearly  shows  that  the 
defendant  performed  Its  duty  by  blowing 
the  whistle  and  ringing  the  bell  at  the  proper 
place  and  time;   that  eveiy  effort  was  made. 


by  applying  the  brakes,  to  stop  the  tralu, 
when  said  Young  was  discovered  approach- 
ing the  crossing;  but  that  he,  instead  of 
stopping  his  horse,  and  waiting  until  the 
train  was  gone,  drove  onto  the  crossing  In 
front  of  the  train,  and  thereby  caused  the 
injury  complained  of;  and,  considering  these 
facts  In  the  light  of  the  authorities  above 
quoted,  the  Judgment  complained  of.  In  my 
opinion,  should  be  reversed,  and  Judgment 
should  be  rendered  for  the  defendant. 


(51  8.  C.  281) 
INGRAM  V.  SUMTER  MUSIC  HOUSE. 
(Supreme  Court  of  Sooth  Carolina,    Feb.  15. 
1896.) 
Trial  —  Evidkncs  »  Instructions— Salbs — War- 
ranty. 

1.  The  refusal  to  strike  out  Incompetent  eri- 
dence  will  not  be  reviewed,  where  such  evidence 
was  introduced,  so  far  as  it  appears,  without  ob- 
jection. 

2.  Testimony  as  to  an  oral  warranty  will  not 
be  stricken  out  on  the  ground  that  there  It  a 
written  warranty,  where  the  testimony  was  oon- 
fllcting  as  to  whether  there  was  a  written  war- 
ranty, and  the  so-called  written  warranty  was 
not  produced  on  the  trial-  (there  being  testimony 
that  it  could  not  be  found),  and  the  testimony 
was  conflicting  as  to  its  stipulations. 

3.  Where  the  seller  of  a  horse,  knowing  the 
nature  of  the  buyer's  business,  and  the  kind 
of  work  re<][uired  of  the  horse,  represented  such 
horse  as  smtable  to  the  vendee*8  business,  it  is 
for  the  jury  to  say  whether  the  latter  got  such 
a  horse  as  reoresented. 

4.  In  an  action  on  a  note  given  in  part  pay- 
ment for  a  horse,  (t  was  for  the  jury  to  say 
whether  there  was  a  contract  intended  to  set 
out  the  whole  transaction,  or  whether  it  was  tak- 
en after  the  trade  to  enable  plaintiff  to  get  his 
goods  called  for,  wnich  goods  had  been  giren  as 
part  payment  for  the  horse,  where  the  contract 
was  not  produced,  and  the  testimony  was  con- 
flicting as  to  its  terms. 

5.  A  charge  to  that  effect  did  not  tend  to  mis- 
lead the  jury. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  D.  A.  Townsend,  Judge. 

Action  by  T.  L.  Ingram  against  the  Sumter 
Music  House,  M.  B.  Randle,  manager,  on  a 
note.  From  a  Judgment  in  favor  of  plaintiff 
for  a  less  sum  than  he  demanded,  be  appeals. 
Affirmed. 

Stuckey  &  Bellinger,  for  appellant.  Pordy 
&  Reynolds,  for  respondent 

GARY,  A.  J.  This  action  was  originally  be- 
gun in  a  magistrate's  court  upon  a  note  of 
which  the  following  is  a  copy:  **$27.00.  Sum- 
ter, S.  a,  July  9,  1896.  1st  Nov.  after  date  1 
promise  to  pay  to  the  order  of  T.  L.  Ingram 
twenty-seven  dollars  at  the  bank  of  Sumter, 
value  received.  [Signed]  Sumter  Music  House, 
M.  B.  Randle,  Manager."  The  defendant  ad- 
mitted the  execution  of  the  note,  but  pleaded 
failure  of  consideration,  In  that  there  was  a 
breach  both  of  an  express  and  hnpUed  war- 
ranty. The  Jury  rendered  a  verdict  in  flavor 
of  the  plaintiff  for  only  five  dollars.  The  plain- 
tiff appealed  to  the  circuit  court.  After  hear- 
ing argument  upon  the  exceptions,  his  honor. 
Judge  Townsend,  dismissed  the  appeaL 
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Tte  plaintiff  has  appealed  to  this  court  tipon 
exceptions,  the  first  of  which  is  as  follows: 
"(1)  Because  the  presiding  Judge  erred  in  not 
holding  that  the  magistrate  conunltted  error 
in  overruling  plalntilTs  motion  to  striise  out 
the  testimony  going  to  establish  an  oral  war- 
ranty, when  It  appeared  that  there  was  a 
written  warranty  concerning  the  same  subject* 
matter,  stipulating  for  the  condition  of  the 
same.*'  This  exception  can  not  be  sustained, 
for  the  following  reasons:  First,  all  the  testi- 
mony which  the  appellant  made  a  motion  to 
strike  out  was  introduced,  In  the  first  Instance, 
in  80  far  as  the  "case"  shows,  without  objec- 
tion; second,  the  testimony  was  conflicting  as 
to  whether  there  was  a  written  warranty; 
third,  the  so-called  written  warranty  was  not 
pioduced  upon  the  trial  (there  being  testimony 
that  it  could  not  be  found),  and  the  testimony 
was  conflicting  as  to  its  stipulations. 

The  second  exception  is  as  follows:  ''(2) 
Because  the  presiding  Judge  erred  in  not  hold- 
ing that  the  receipt  testified  to  by  defendant's 
first  witness  was  a  written  warranty  concern- 
ing the  condition  of  the  horse,  which  could 
not  be  added  to  l^  parol  testimony,  and  that 
the  magistrate  erred  In  not  so  holding."  For 
the  reason  Just  stated,  this  exception  must  also 
be  overruled. 

The  third  exception  is  as  foUows:  **(3)  Be- 
cause the  presiding  Judge  erred  in  not  holding 
that  the  magistrate  erred  in  charging  that  if 
the  Jury  believe  that  the  plaintiff  sold  the  horse 
to  the  defendant  as  suitable  to  his  business, 
knowing  the  nature  of  the  business  and  the 
kind  of  work  required  of  the  horse,  it  is  for 
the  Jury  to  say  whether  the  defendant  got  such 
a  horse  as  was  represented.* "  Waiving  the 
objection  to  this  exception  that  it  is  not  spe- 
cific, It  nevertheless  cannot  be  sustained,  as 
the  charge  was  responsive  to  testimony  which 
was  Introduced  without  objection,  and,  further- 
more, contained  a  sound  proposition  of  law. 

The  fourth  exception  is  as  follows:  "(4) 
Because  the  presiding  Judge  erred  in  not  hold- 
ing that  it  was  reversible  error  on  the  part 
of  the  magistrate  in  charging  the  Jury  that 
*lt  was  for  the  Jury  to  say  whether  there  was 
a  contract  intended  to  set  out  the  whole  trans- 
action, or  whether  it  was  taken  after  the  trade, 
to  enable  Mr.  Ingram  to  get  his  machine  and 
organ  called  for,'— thereby  submitting  to  the 
Jury  the  construction  of  the  written  contract 
testified  to  by  plaintiff  and  his  witness,  and 
further  leading  the  Jury  to  believe  that  the 
motion  which  prompted  the  reduction  to  writ- 
ing was  to  determine  the  question  whether  or 
not  the  same  should  be  considered  by  them." 
The  written  contract,  as  has  been  said,  was 
not  produced  upon  the  trial,  and,  as  the  testi- 
mony was  confiicting  as  to  its  terms,  the  mag- 
istrate would  necessarily  have  had  to  invade 
the  province  of  the  Jury  to  say  what  its  terms 
meant.  Furthermore,  we  do  not  see  anything 
in  the  charge  that  tended  to  mislead  the  Jury 
In  reaching  its  conclusion.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  afiirmed. 


(Bl  S.  C.  2S4) 
STATE  ▼.  BURBAGE. 
(Supreme  Court  of  South  Carolina.     Feb.  15, 
1898.) 

HOMJCIDS— APPSAL— IKDIOTMBNT— RePUONAKCT— 

misjoikdbr— acgbbsokibb  bbfobb  avd  ▲vtbr 
Fact— Plbadino— Dbfbnsbb  in  Bab. 

1.  An  appeal  does  not  lie  from  the  overruling 
of  a  motion  to  quash  an  Indictment,  where  the 
points  raised  by  the  motion  would  be  available 
under  an  appeal  from  the  final  judgment 

2.  An  indictment  of  R.  and  B.  charged  them 
with  a  specific  murder,  and  In  another  count  B. 
was  charged  as  accessory  after  the  fact  to  the 
murder  alleged  to  have  been  committed  by  R. 
Uddf  that  there  was  not  such  a  repugnancy  in 
the  two  counts  as  would  be  fatal  to  the  indict- 
menti 

3.  There  was  no  misjoinder,  the  offenses  char- 
ged in  the  two  counts  growing  out  of  the  same 
act. 

4.  An  indictment  charged  B.  as  an  accessory 
after  the  fact  to  a  murder  alleged  to  have  been 
committed  by  It  The  same  paragraph  of  the 
count  alleged  a  specific  day  and  place  when 
and  where  the  murder  was  committed  by  R. 
The  second  paragraph,  where  alone  B.  was 
charged  as  accessory,  alleged  that  after  the 
murder,  and  knowing  R.  to  have  committed  it 
"in  the  manner  and  form  aforesaid,"  B.  aided  R. 
to  escape;  there  being  no  allegation  as  to  time 
or  place  when  or  where  B.  became  an  accessory. 
Hddf  that  the  allegations  as  to  time  and  place 
were  not  carried  into  the  second  paragraph,  and 
therefore  it  was  fatally  defective. 

5.  Rev.  Cr.  St  S  524  (Gen.  St  1882,  9  2613K 
providing  that  an  accessory  after  the  fact  may 
be  convicted  and  punished  in  any  court  having 
jurisdiction  of  the  principal  felon,  ''either  in 
the  county  where  such  person  became  an  ac- 
cessory, or  in  the  county  where  the  principal 
felony  was  conmiitted,'*  simply  prescribes  a  ];^ace 
of  trial,  and  does  not  dispense  with  the  ne- 
cessity of  alleging  in  the  indictment  the  time 
and  place  when  and  where  defendant  became  an 
accessory  after  the  fact 

6.  An  indictment  charged  R.  with  a  specific 
murder,  and  that  B.  was  an  accessory  before 
the  fact  to  such  murder.  R.  alone  was  put  on 
his  trial,  and  was  convicted  of  manslaughter. 
B.  pleaded  in  bar  that,  as  manslaughter  was 
not  malicious,  he  could  not  be  tried  as  an  ac- 
cessory before  the  fact  Held,  that  the  plea 
was  insufiScient,  since  the  fact  that  R.  nad 
been  convicted  of  manslaughter  did  not  pre- 
clude the  state,  on  the  trial  of  the  accessory, 
from  showing  that  R.  was  in  fact  guilty  of  mur- 
der. 

7.  A  person  indicted  as  an  accessory  after 
the  fact  to  murder  may  be  convicted  of  being  an 
accessory  after  the  fact  to  manslaughter. 

Appeal  from  general  sessions  circuit  court 
of  Greenville  county;   R.  C.  Watts,  Judge. 

Charles  F.  Burbage  was  indicted  for  mur- 
der, as  an  accessory  before  and  after  the 
fact  He  moved  to  quash  the  indictment, 
and,  the  motion  being  overruled,  he  present- 
ed a  purported  plea  in  abatement,  which  was 
also  overruled.  From  the  overruling  of  the 
motion  and  plea,  defendant  appeals.  Dis- 
missed. 

Haynsworth  &  Parker  and  Blythe  A 
Blythe,  for  appellant  M.  F.  Ansel,  for  the 
State. 

McIVER,  C.  J.  In  this  case  the  Uidictment 
contained  three  counts:  In  the  first  count, 
one  William  Peter  T.  Rowley  was  charged 
with  the  murder  of  one  Joel  Augustus  Tan* 
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ner,  and  the  appellant,  Burbage,  was  char- 
ged ae  accessory  befoie  the  fact  to  such 
murder;  in  the  second  count,  Bowley  and 
Bnrbage  were  Jointly  charged  with  murd^ 
of  I'anner;  and  in  the  third  count  the  iip- 
pellant  was  charged  as  accessory  after  the 
fact  to  the  murder  of  Tanner,  alleged  to 
have  been  committed  by  Bowley.  It  ap- 
pears that  at  January  term,  1887.  Bowley 
alone  was  put  upon  his  trial  (the  case,  as  to 
Burbage,  haying  been  continued  by  the  so- 
licitorjL,  when  Bowley  was  convicted  of  man- 
slaughter, and  duly  sentenced  therefor.  At 
the  July  term,  1897,  when  Burbage  was  put 
on  his  arraignment,  he  moved  to  quash  the 
Indictment  upon  the  several  grounds  which 
will  be  hereinafter  stated.  This  motion  waJs 
refused  by  his  honor,  Judge  Watts,  and  ex- 
ceptions to  his  ruling  were  duly  noted.  The 
defendant  then  presented  a  "plea  of  abate- 
ment," as  it  is  called,  which  was  lilcewise 
overruled,  whereupon  the  defendant  gave 
due  notice  of  intention  to  appeal,  basing  the 
same  upon  the  several  exceptions  set  out  in 
Che  record.  It  seems  to  us  that  this  appeal 
Is  premature,  and  for  this  reason  the  appeal 
must  be  dismissed,  without  prejudice  to  the 
right  of  appellant  to  raise  any  pertinent 
questions  under  an  appeal  from  any  final 
Judgment  which  may  be  rendered  upon  the 
subsequent  trial  of  this  case.  In  the  case 
of  State  V.  McKettriclc,  13  S.  0.  439,  it  was 
held  that  the  sentence  of  the  prisoner  in  the 
court  of  general  sessions  Is  the  final  Judg- 
ment, from  which  alone  can  an  appeal  be 
taken.  In  that  case  the  prisoner  had  been 
convicted,  but,  as  no  sentence  had  been  pass- 
ed, this  court  declined  to  hear  the  appeal. 
The  case  now  under  consideration  is  a 
stronger  case  than  that  cited,  for  here  there 
is  not  only  no  sentence,  but  no  conviction. 
In  the  case  of  State  v.  Shiver,  20  S.  C.  406, 
404,  in  speaking  of  an  appeal  from  the  re- 
fusal of  a  motion  to  quash  an  indictment, 
Mr.  Justice  McGowan,  in  delivering  the 
opinion  of  the  court,  says,  **In  ordinary  cir- 
cumstances, and  according  to  what  is  be- 
lieved to  be  the  more  common  practice,  the 
decision  of  the  presiding  Judge  is  not  open 
to  review  by  a  higher  court;"  citing  1  Bish. 
Cr.  Proc.  §  701.  Especially  is  this  so  where, 
as  in  that  case,  as  well  as  in  this,  the  same 
points  raised  by  the  motion  to  quash  the  in- 
dictment, may,  after  final  Judgment,  be 
raised  by  a  motion  In  arrest  of  judgment 
These  cases  are  not  only  authoritative,  bu^ 
also  rest  upon  good  reasons.  It  Is  a  bad 
practice,  and  generally  condemned,  to  hear 
appeals  by  piecemeal,  especially  in  criminal 
cases;  for  it  is  destructive  of  the  prompt  ad- 
ministration of  Justice,  which  is  so  essential 
to  the  peace  of  society.  Besides,  It  leads  to 
an  unnecessary  consumption  of  the  time  of 
this  court,  which  could  be  much  better  em- 
ployed than  in  considering  or  determining 
questions  which  may  never  become  of  any 
practical  importance  in  a  given  case.  If  the 
defendant    should    be    acquitted,    then,    of 


counie,  all  the  questions  presented  by  tbe 
motloa  to  quash  the  indictment  and  tba  wo- 
called  plea  in  abatement  would  lose  all  prac- 
tical importance,  and  their  consideiatlon 
would  become  a  work  of  supererogation.  If, 
on  the  other  hand,  he  should  be  conTicted, 
we  see  no  reason  why  all  these  questions 
could  not  be  raised  on  appeal  from  the  flndl 
Judgment  But  a  still  better  reason  may  be 
given:  To  allow  appeals  to  be  heard  from 
such  preliminary  rulings  would  enable  a  psi- 
ty  charged  with  the  most  serious  crime  al- 
ways to  secure  a  continuance,  when  not  oth- 
erwise entitled  to  It,  by  simply  moving  to 
quash  the  indictment,  and,  when  his  motion 
is  overruled,  give  notice  of  appeal  from  such 
ruling,  and  thereby  stop  the  trial,  as  was 
the  case  in  the  present  instance.  Both  rea- 
son and  authority  require  us  to  hold  thai 
this  appeal  is  prematurek  and  must  therefore 
be  dismissed.  Inasmuch,  however,  as  the 
questions  presented  by  the  exceptions  are 
important,  and  have  been  fully  argued,  it 
may  not  be  amiss  to  consider  them,  as  an- 
other appeal  may  thereby  be  rendered  unnec- 
essary. 

The  first  ground  upon  which  the  motion  to 
quash  the  indictment  Is  rested  is  that  the  sec- 
ond and  third  counts  of  the  indictment  are 
repugnant  to  each  other.  This  ground  can> 
not  be  sustained,  under  the  authorities  here- 
inafter cited  in  considering  the  second  ground 
of  the  motion.  The  second  ground  is  that 
there  Is  an  Improper  Joinder  of  counts,  inas- 
much as  In  the  second  count  the  appellant  Is 
charged  as  principal,  and  in  the  third  count 
he  is  charged  as  an  accessory  after  the  fact 
In  the  case  of  State  v.  Smith,  18  S.  G.  14S. 
the  cases  in  this  state  upon  the  subject  were 
reviewed,  and  the  true  rule  deducible  there- 
from was  thus  stated:  ''Where  several  dis- 
tinct offenses  are  charged  in  different  counts 
of  an  indictment,  all  growing  out  of  the 
same  act  or  acts,  even  though  subject  to  dif- 
ferent punishments,  a  general  verdict  of 
guilty  furnishes  no  ground  for  a  motion  in 
arrest  of  Judgment,  and  no  ground  for  a  new 
trial,  provided  the  Jury  have  been  explicitly 
instructed  that  the  effect  of  a  general  verdict 
will  be  to  find  the  party  accused  guilty  of 
the  highest  offense  charged  in  the  indict- 
ment, and  that  they  have  the  right  to  desig- 
nate in  their  verdict  which  one  of  the  par- 
ticular offenses  charged  they  brieve  the  ac- 
cused to  be  guilty  of.*'  This  rule  has  been 
explicitly  recognized  and  applied  in  the  recent 
case  of  Stste  v.  Woodard,  38  S.  C.  353,  17 
S.  E.  135;  and  Mr.  Justice  Pope,  in  d^ver- 
ing  the*oplnion  of  the  coun,  cites  with  ap- 
proval the  two  cases  of  State  v.  Nelson,  14 
Rich.  Law,  172,  and  State  v.  Scott  15  a  a 
435,  upon  which  the  rule  is  larg^y  based. 
It  is  very  obvious  that  the  offenses  charged 
In  these  two  counts  both  grow  out  of  th« 
same  act—the  killing  of  Tanner.  That  is 
the  primal  fact  necessary  to  be  established 
in  order  to  sustain  the  charge  in  either  ot 
the  two  counts,  and  hence   the  rule  above 
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stated  a0pUe«#  and  there  It  ao  mi^olnder. 
Nor  is  there  any  such  repognancy  In  these 
two  counts  as  woaM  be  fatal: to  the  indict^ 
meat  In  one  sense,  a  charge  of  burglary 
in  entering  a  dwelling  house  in  the  night» 
with  Intent  to  steal,  would  be  repugnant  to 
&  charge  of  larceny;  and  yet  these  two  char- 
ges may  be  Joined  in  an  Indictment  without 
affecting  the  validity  of  the  indictment  In- 
deed, it  has  been  held  Jn  this  state*  in  the 
case. of  State.: y.  Posey,  7  Bich.  Law,  4S4^ 
that  counts  for  grand  larceny  and  counts  for 
recelying  stolen  goods,  although  one  is  a  fel- 
ony and  the  other  a  misdemeanor,  may  be 
joined  in  the  same  indictment  Surely  these 
two  charges  are,  In  one  sense,  quite  as  rc>- 
pugnant  as  a  charge  of  murder  and  a  charge 
of  accessory  after,  the  fact  So,  also,  a  count 
for  murder  and  a  count  for  manslaughter 
may  be  joined  In  the  same  indictment}  and, 
with  the  same  reason  as  Is  here  urged,  these 
two  counts  might  be  claimed  to  be  repugnant 
as  malice  is  necessary  to  one,  and  is  not  to 
the  other,  and,  if  malice  appears,  then  the 
offense  must  be  murder,  and  cannot  be  man- 
slaughter; but  if,  on  the  9ther  hand,  malice 
does  not  appear,  then  the  offense  cannot  be 
murder,  but  must  be  manslaughter,  if  it  is 
an  offense  at  all.  It  is  clear,  therefore,  that 
neither  the  first  nor  the  second  ground  upon 
which  the  motion  to  quash  the  indictment 
was  based-  can  be  sustained. 

The  third  ground  of  the  motion  Is  more 
formidable,  and  in  fact  is,  we  think,  fatal  to 
the  third  count  of  the  indictment  for  it  only 
applies  to  that  count  The  well-settled  rules 
of  criminal  pleading  require  that  an  indict- 
ment for  any  offense  must  contain  an  alle- 
gation of  the  time  when,  and  the  place  where, 
such  offense  has  been  committed,  though  it  is 
not  necessary  to  prove  that  the  offense  was 
committed  on  the  day  specifically  mentioned 
in  the  Indictment  as  it  will  be  sufficient  if 
tl^e  proof  shows  that  the  offense  was  com- 
mitted on  any  day  within  a  reasonable  time 
before  the  true  bill  is  found.  See  State  v. 
Ray,  Rice,  1.  So,  also,  as  to  the  place  where 
the  offense  is  alleged  to  have  been  commit- 
ted, it  is  absolutely  necessary  to  allege  the 
place,  in  order  to  give  the  court  jurisdiction, 
though  it  is  not  necessary  to  prove  the  place 
as  specifically  alleged  in  the  indictment  pro- 
vided the  proof  shows  that  the  offense  was 
committed  within  the  jurisdiction  of  the 
court  before  which  the  case  is  tried.  State 
V.  Moore,  24  S.  C.  150,  and  State  v.  Oolclough, 
31  S.  O.  156,  0  S.  K  811.  It  is  true  that  the 
third  count  in  the  Indictment  under  consid- 
eration, in  the  first  paragraph  thereto,  does 
allege  a  specific  day  and  place  when  and 
where  the  murder  of  Tanner  by  Rowley  was 
committed;  but  in  the  second  paragraph, 
where  the  appellant  is  charged  as  an  ac- 
cessory after  the  fact  to  such  murder,  neither 
the  time  nor  the  place  when  or  where  the  ap- 
pellant rendered  the  alleged  aid  which  con- 
stituted him  an  accessory  after  the  fact  is 
stated,  nor  are  there  any  such  words  as  'then 


and  the^/'  which  possibly  might  have  been 
•offlcient  to  carry  forward  into  the  second 
paragraph  the  allegation  of  time  and  place 
found  in  the  first  paragraph.  On  the  con- 
trary, Jn  the  second  paragraph  of  the  third 
count,  where  alone,  the  appellant  is  charged 
as  an  accessory  after  the  fiust  the  allegation 
siniply  is  that  the  said  Burbage,  "after  the 
commission  of  the  said  felony  and  murder, 
and  knowing  the  said  William  Peter  T.  Bow- 
ley  to  have  committed  the  said  felony  and 
murder  in  manner  and  form  aforesaid,  him, 
the  said  William  Peter  T.  Rowley,  did  felo- 
niously harbor,  receive,  maintain,  and  offer 
to  escape  with,  and  aid.  him  in  escaping,"  etc, 
without  any  allegation:  either  as  to  time  or 
place  when  or  where  the  offense  therein  char- 
ged was  committed.  The  solicitor,  in  his 
argument  relied  upon  section  522,  Rev.  Or. 
St,  which  is  taken  from,  section  2611,  Gen. 
St  1882,  and  also  upon  section  524,  Rev.  Or. 
St,  taken  from  section  2613,  Gen.  St  1882. 
The  first  of  these  sections  provides  that  an 
accessory  before  the  fact  may  be  indicted, 
**either  with  the  principal  felon,  or  after  his 
conviction,  or  may  be  indicted  and  convicted 
•of  a  substantive  felony,  whether  the  princi- 
pal felon  has  or  has  not  been  convicted,  or  is 
or  is  not  amenable  to  justice,  and  in  the  last 
mentioned  case  may  be  punished  in  the  same 
manner  as  if  convicted  of  being  an  acces- 
sory before  the  fact"  Inasmuch  as  this  sec- 
tion relates  only  to  an  accessary  before  the 
fact  it  need  not  be  further  considered  in  this 
connection.  The  next  section  relied  upon 
(524)  provides  that  an  accessory  after  the 
fact  ''may  be  indicted,  convicted  and  pun- 
ished (whether  the  principal  felon  has  or  has 
not  been  previously  convicted,  or  is  or  is  not 
amenable  to  justice)  by  any  court  having 
jurisdiction  to  try  the  principal  felon,  and 
either  in  the  county  where  such  person  be- 
came an  accessory,  or  in  the  county  where 
the  principal  felony  was  committed."  And 
from  this  it  is  argued  that  it  is  immaterial 
where  the  party  charged  as  an  accessory  aft- 
er the  fact  became  such  accessory,  and  hence 
it  is  unnecessary  to  allege  in  the  indictment 
the  place  where  the  party  charged  became  an 
accessory  after  the  fact  But  this  section 
was  not  designed  to  effect  any  change  in  the 
rules  of  criminal  pleading,  and  does  not  pur- 
port to  do  so.  Its  sole  purpose,  as  evidenced 
by  the  language  used,  was  simply  to  pre- 
scribe a  place  of  .trial,  where  the  party  char- 
ged might  be  "Indicted,  convicted,  and  pun- 
ished." See  State  v.  Coleman,  17  S.  C.  473. 
But  again,  it  should  be  noticed  that  while 
.the  Intervening  section  (523),  taken  from 
section  2612,  Gen.  St  1882,  provides  that  an 
accessory  before  the  fact  "may  be  indicted, 
tried  and  punished  in  the  same  court  and 
county  where  the  principal  felon  might  be  in- 
dicted and  tried,  although  the  offense  of  coun- 
seling, hiring  or  procuring  the  commission  of 
such  felony  is  committed  on  the  high  aeas  or 
on  landi  either  within  or  without  the  limits  of 
Viia  atate^"  there  ia  no  sneh  provision  as  that 
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found  In  the  words  which  we  have  Italicized 
in  the  foregoing  quotadon  from  section  523, 
in  regard  to  an  accessory  after  the  fact 
Passing  by  the  question  whether  the  legis- 
lature would  have  the  power  to  Invest  a 
court  of  this  state  with  jurisdiction  to  try  a 
person  for  an  ofPense  committed  beyond  the 
limits  of  this  state,  which  we  are  not  now 
called  upon  to  consider,  and  without  stopping 
to  inquire  why  this  distinction  was  made  be- 
tween the  case  of  an  accessory  before  the 
fact,  and  the  case  of  an  accessory  after  the 
fact  (possibly  because  of  some  such  idea  as 
is  Ulustrated  by  the  case  of  State  v.  Morrow, 
40  S.  C.  221,  18  S.  B.  853,  that  through  the 
''counseling,  hiring  or  procuring"  the  felony 
to  be  committed  originally  tools  place  outside 
the  limits  of  this  state,  yet  the  same  followed 
the  principal  felon  into  the  state,  and  con- 
tinued with  him,  as  an  operative  force,  up 
to  the  time  the  felony  was  committed  in  this 
state),  it  is  sufficient  to  say  that  the  legisla- 
ture has  never  undertaken  to  exercise  any 
such  power  in  regard  to  an  accessory  after 
the  fact,  and  therefore  we  need  not  consider 
why  the  distinction  was  made,  nor  what  was 
the  idea  upon  which  the  provision  in  regard 
to  an  accessory  before  the  fact  may  have 
been  based.  In  addition  to  this,  we  find, 
by  reference  to  Archb.  Cr.  PI.  401,  403  (Ist 
American,  from  Ist  London,  Ed.),--an  author 
of  standard  authority,— that,  in  giving  the 
proper  forms  of  an  indictment  against  an 
accessory  after  the  fact,  both  when  indict- 
ed with  the  principal  felon  and  after  his  con- 
viction, both  time  and  place  are  alleged.  The 
foregoing  considerations  force  us  to  the  con- 
clusion that  the  absence  of  any  allegation,  in 
that  part  of  the  third  count  of  the  indictment 
charging  the  appellant  afl  an  accessory  after 
the  fact,  of  either  time  or  place  (especially 
place,  whldh  is  necessary  to  g^ve  the  court  jn- 
risdiction).  Is  fatal  to  that  count. 

We  next  proceed  to  the  questions  raised  by 
the  ''plea  in  abatement,"  as  it  is  called,  though, 
as  it  seems  to  us,  it  Is  rather  in  the  nature  of 
a  plea  In  bar  to  the  first  and  third  counts  of 
the  indictment,  to  which  alone  the  plea  applies. 
The  first  point  raised  is  that  In  view  of  the 
fact  averred  in  the  plea,  that  Rowley,  under 
an  Indictment  for  the  murder  of  Tanner,  has 
been  convicted  of  manslaughter  only,  and  hence 
appellant  cannot  be  put  on  his  trial  as  acces- 
sory before  the  fact  to  the  murder  of  Tanner 
by  Rowley,  as  charged  in  the  first  count  of 
the  indictment,  because  there  can  be  no  acces- 
sory before  the  fact  to  manslaughter.  Con- 
ceding that  there  can  be  no  accessory  before 
the  fact  to  manslaughter  (State  v.  Putman, 
18  S.  G.  177),  except,  perhaps,  in  such  a  case 
as  tbat  suggested  in  1  Bish.  Gr.  Law,  §  678 
(which,  however,  has  no  application  to  this 
case),  the  proposition  contended  for  rests  upon 
the  assumption  that  the  conviction  of  Rowley 
of  manslaughter  is  absolutely  conclusive,  not 
only  as  to  Rowley,  but  as  to  the  appellant,  as 
well  as  other  persons,  that  Tanner  was  not 
murdered  by  Rowley,    While  it  Is  conceded 


that  the  record  of  the  conviction  of  Rowley  of 
manslaughter  under  an  Indictment  cbaiglng 
him  with  the  murder  woidd  be  condnsive  as  to 
him,  and  would  afford  a  complete  bar  to  a  sab- 
sequent  indictment  diarging  him  with  the  mur- 
der of  Tanner,  not  only  under  the  doctrine  of 
res  adjudicata,  but  under  the  express  provision 
of  the  constitution,  protecting  him  from  being 
a  second  time  put  in  jeopardy  of  life  for  the 
same  offense,  yet  we  are  not  pr^iared  to  ad- 
mit that  the  same  would  be  true  as  to  tbe  ap- 
pellant, or  any  other  person  who  coold  not 
avail  himself  of  the  plea  of  res  adjudlcata,  or 
invoke  the  protection  of  the  constitutional  pro- 
vision above  referred  ta  Originally  it  was  held 
that  an  accessory  before  the  fact  could  not  be 
put  upon  his  trial  until  after  the  principal  felon 
had  been  convicted  and  attainted.  Hence,  while 
that  rule  prevailed,  it  was  necessary.  In  an  in- 
dictment of  an  accessory  before  the  fact,  to 
set  out  the  record  of  the  conviction  of  the  prin- 
cipal felon,  and  to  introduce  such  record  in 
evidence,  as  the  best  evidence  of  the  essential 
fact  that  the  principal  felon  had  been  convict- 
ed. Now,  however,  no  such  allegation  is  neoes- 
saiy.  State  v.  Sims,  2  Bailey,  29;  State  t. 
Grank,  2  Bailey,  06^  recognized  and  followed 
in  State  v.  Posey,  4  Strob.  103.  It  is  difficnlt 
to  understand  how  the  record  of  the  conviction 
of  the  principal  felon  can  now  be  regarded  as 
even  competent  evidence  against  the  accessory, 
as  it  is  clearly  res  inter  aUos  acta.  But,  as 
it  seems  generally  to  be  regarded  as  competent 
evidence,  we  shall  not  now  undertake  to  ques- 
tion chat  proposition.  It  is,  however,  well  set- 
tled that  it  is  only  prima  fade  evidence  agahist 
the  accessory,  and  he  may  offer  parol  evidence 
to  show  that  the  principal  was  not  in  fact 
guilty  of  the  felony  charged.  See  Fost.  Gr. 
Law,  365  et  seq.;  1  BIsb.  Gr.  Law,  §  067,  669; 
State  V.  Sims  and  State  v.  Grank,  supra.  Now, 
if  the  record  of  the  conviction  of  the  principal 
felon  is  only  prima  facie  evidence,  as  against 
the  accessory,  of  the  guilt  of  the  principal 
felon,  and  such  accessory  may  Introduce  parol 
evidence  showing  that  the  principal  felon  was 
not  in  fact  guilty,  we  see  no  reason  ^^y  the 
rule  should  not  work  both  ways,  so  as  to  per- 
mit the  state  to  prove  by  parol  evidence,  on 
the  trial  of  the  accessory,  that  the  prindpal 
felon  was  in  fact  guilty  of  a  higher  crime  than 
that  of  which  he  has  been  convicted.  For  this 
we  have  high  authority.  In  1  BIsh.  Or.  Law. 
$  670,  that  distinguished  author,  after  stating 
in  the  preceding  section  that  the  record  of  the 
conviction  of  the  principal  felon  is  only  prima 
facie  evidence  against  the  accessory,  uses  this 
language:  "If  a  contrary  rule  would  be  un- 
just, so,  in  natural  reason,  it  Is  unjust  to  hold 
the  state  concluded,  in  its  prosecution  of  one 
person,  by  its  failure  to  convict  another.**  So. 
in  State  v.  Sims,  2  Bailey,  at  page  35,  John- 
son, J.,  uses  this  language:  "If,  then,  the 
prisoner  may,  in  his  defense,  resort  to  parol 
evidence  to  show  the  innocence  of  tils  princi- 
pals, it  follows  necessarily  that  it  may  be  offer- 
ed,  on  the  part  of  the  prosecution,  to  show  their 
guilt"     It  does  not  seem  to  us,  therefore,  tha^ 
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the  fact  that  Rowley  hae  been  conyicted  of 
manslaughter  precludes  the  state,  on  the  trial 
of  the  accessory,  from  showing  that  Rowley 
was  In  fact  guilty  of  murder.  While,  of  course, 
we  know  nothing  of  the  facts  in  this  case,  It 
may  be  that  the  state  failed  to  prove  malice 
on  the  trial  of  Rowley,  by  reason  of  the  al>> 
sence  of  a  witness  whose  testimony  could  not 
then,  but  may  now,  be  obtained.  It  is  not 
difficult  to  conceive  of  a  case  in  which  the  per- 
son who  actually  committed  a  homicide  could 
not  be  convicted  by  reason  of  incapacity  to 
commit  a  crime,  and  we  cannot  accept  the  doc- 
trine contended  for,  which  would  exempt  the 
person  who  procured  the  conunisslon  of  the 
crime  fronl  any  punishment 

Inasmuch  as  we  have  fbund  one  of  the  ob- 
jections taken  on  the  motion  to  quash  the  In- 
dictment, to  the  third  count,  to  be  tenable.  It 
is  scarcely  necessary  to  consider  whether  the 
facts  averred  in  the  plea  are  sufficient  to  pro- 
tect the  appellant  from  prosecution  under  that 
count  But  we  may  say  that  we  do  not  think 
they  are.  There  can  be  no  doubt  that  there 
may  be  an  accessory  after  the  fact  to  the  crime 
of  manslaughter,  and  It  is  so  laid  down  In  1 
Bish.  Cr.  Law,  §  GdS.  The  point  Is  made,  how- 
ever, that  in  the  third  count  of  the  Indictment 
the  appellant  is  charged  as  an  accessory  after 
the  fact  to  the  crime  of  murder,  and  not  man- 
slaughter, of  which  alone  the  principal  felon 
has  been  convicted.  Without  repeating  here 
what  has  been  said  above  as  to  the  right  of 
the  state  to  show  on  the  trial  of  the  accessory 
that  the  principal  felon  is  in  fact  guilty  of 
murder,  we  may  add  that  Inasmuch  as  it  is 
well  settled  that  a  person  under  an  indictment 
for  murder  may  be  convicted  of  manslaughter, 
we  see  no  reason  why,  upon  the  same  prin- 
ciple, a  person  indicted  as  accessory  to  the 
crime  of  murder  may  not  be  convicted  of  being 
accessory  after  the  fact  to  the  crime  of  man- 
slaughter. We  are  of  opinion  that  none  of  the 
grounds  upon  which  the  motion  to  quash  the 
indictment  is  based  can  be  sustained,  except 
the  objection  to  the  third  count  in  the  indict- 
ment, based  upon  the  absence  of  any  allega- 
tion of  time  or  place  in  that  count,  as  above 
indicated,  and  that  the  facts  averred  in  the 
plea  are  insufficient  to  protect  the  appellant 
from  prosecution  under  either  of  the  counts 
contained  in  the  Indictment.  The  Judgment 
of  this  court  is  that  the  appeal  be  dismissed, 
and  the  clerk  of  this  court  is  hereby  directed 
to  send  down  the  remittitur  forthwith. 

JONES,  J.  I  concur  in  the  result  on  the 
ground  that  the  appeal  is  premature. 


(51  S.  C.  313) 

BAKER  V.  HORNIK  et  aL 

(Supreme  Court  of  South  Carolina.    Feb.  17, 

1898.) 

Pleading — DaHuaRER-^EFTBcr  of  Amemdmbitt. 

1.  Where  n  demurrer  is  sustained  to  a  com- 
plaint, plaintiff,  by  amending  on  leave,  precludes 


himself  from  questioning  the  correctness  of  the 
order  sustaining  the  demurrer. 

2.  It  is  within  the  discretion  of  the  trial  court 
to  allow  an  amendment  to  a  complaint,  convert- 
ing it  from  an  action  against  a  co-partnership 
to  one  against  tiie  individual  members  thereof. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  I.  D.  Witherspoon,  Judge. 

Action  by  Henry  Baker  against  M.  Homik 
and  another.  From  an  order  of  the  court 
allowing  plain tlfT  to  amend  his  complaint, 
defendants  appeal.    Affirmed. 

Mordecai  &  Gadsden,  for  appellants.  Hn- 
ger  Sinkler  and  J.  N.  Nathans,  Jr^  for  re- 
spondent 

McIVER,  0.  J.  In  this  case  the  plaintiff 
brought  an  action  for  malicious  prosecution 
against  the  defendants,  charging  them  as 
co-partners.  At  the  hearing  defendants  in- 
terposed an  oral  demurrer  upon  the  ground 
that  the  facts  stated  in  the  cotaiplaint  were 
not  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendants  as  co-partners. 
His  honor.  Judge  Witherspoon,  sustained 
the  demurrer;  and  thereupon,  as  stated  in 
the  case,  "plaintifTs  counsel  asked  leave  to 
amend  the  complaint."  The  motion  to 
amend  was  granted,  in  an  order  which  is 
set  out  in  the  case,  wherein  the  specific 
amendments  allowed  are  stated.  From  this 
order  for  leave  to  amend,  the  defendants 
appeal,  upon  the  grounds  set  out  in  the  rec- 
ord, which  are,  substantially,  that  the  circuit 
Judge  had  no  power  to  allow  an  amendment 
whereby  the  action  against  the  defendants 
as  co-partners  could  be  converted  into  an  ac- 
tion against  the  defendants  as  individuals. 
PlalntifTs  counsel  also  gave  notice  that  the 
plaintiff,  "on  the  hearing  of  this  appeal,  will 
ask  the  supreme  court  to  sustain  the  order  of 
Judge  Witherspoon,  dated  the  18th  of  March, 
1887,  appealed  from,  upon  the  following 
grounds:  That  his  honor  erred  in  granting 
so  much  of  the  order  of  March  18,  1897, 
sustaining  the  demurrer  interposed  by  de- 
fendants, as  held  that  complaint  did  not  state 
a  cause  of  action,  whereas  he  should  have 
held  that  a  good  and  sufficient  cause  of  ac- 
tion was  therein  stated.''  The  case,  how- 
ever, shows  that  two  separate  and  distinct 
orders,  both  dated  18th  of  March,  1897, 
were  granted,— one  sustaining  the  demurrer, 
and  the  other  granting  leave  to  amend  the 
complaint  in  the  particulars  therein  stated. 
Under  this  state  of  the  record,  it  seems  to 
us  that  the  only  question  which  we  are  at 
liberty  to  consider  is  whether  there  was  any 
error  in  the  order  granting  leave  to  amend, 
for  that  is  the  only  order  from  which  any 
appeal  has  been  taken.  The  fact  that  plain- 
tiff has  given  notice  that,  on  the  bearing 
of  the  only  appeal  which  is  before  us,  he 
will  ask  this  court  to  sustain  the  order 
appealed  from,  upon  the  ground  that  the 
circuit  Judge  erred  In  granting  the  order  sua* 
tainlng  the  demurrer,  from  which  no  notice 
of  appeal  was  given,   will   not  entitle  the 


942 


28  SOUTHEASTERN  REPORTER. 


(S-C. 


plaintiff  now  to  ral«e  the  qnestlon  whether 
there  was  error  in  sustaining  the  demurrer. 
When  the  demurrer  was  sustained,  and  the 
plaintiff  aslsed  and  obtained  leave  to  amend 
so  as  to  free  his  complaint  from  the  objec- 
tions Interposed  by  the  demurrer,  he  thereby 
precluded  himsfcif  from  questioning  the  cor- 
rectness of  the  order  sustaining  the  demur- 
rer, from  which  he  gave  no  notice  of  appeal 
within  the  time  prescribed  by  law;  for,  even 
if  the  notice  hereinabove  copied  could  be 
regarded  as  a  notice  of  appeal  (which  Is  more 
than  doubtful),  that  notice  was  not  given 
until  the  9th  of  April,  1597,  or  afterwards, 
as  It  bears  that  date,  and  this  does  not  ap- 
pear to  have  been  within  the  time  prescribed. 
Indeed,  it  seems  to  us  that  the  question 
which  the  plaintiff  desires  to  present  by  that 
notice  cannot  now,  in  any  view  of  the  case,  be 
raised.  For,  If  the  complaint  is  not  amend- 
ed, then  It  stands  dismissed,  under  the  order 
sustaining  the  demurrer;  if,  on  the  other 
hand,  the  complaint  is  amended,  as  allowed, 
then  It  is  a  different  complaint  from  that 
originally  filed,  and  It  would  be  wholly  im- 
material now  to  Inquire  whether  the  orig- 
inal complaint  was  open  to  demurrer.  These 
views  are  supported  by  the  case  of  Wood- 
ward V.  Williamson,  39  S.  C.  833,  17  S.  E. 
778,  where  It  was  held  that  an  order  not 
appealed  from  cannot  be  considered  on  an 
appeal  from  another  order  in  the  same  case. 
Coming,  then,  to  the  only  question  which 
we  are  at  liberty  to  consider  under  this  ap- 
peal, we  have  no  doubt  that  the  circuit  judge 
was  invested  with  discretion  to  grant  the 
order  appealed  from,  and  nothing  appears 
to  Indicate  that  there  was  any  abuse  of  such 
discretion.  In  the  case  of  Jennings  v. 
Springs,  Bailey,  Bq.  181,  it  was  held  that  ft 
was  within  the  discretion  of  the  court  to 
permit  a  bill  to  be  amended  by  substituting 
the  name  of  a  new  for  the  original  com- 
plainant, even  after  answer  filed.  In  that 
case  the  bill  was  filed  by  the  plaintiff  as 
agent  of  the  executors  of  one  Pressley,  and 
the  amendment  allowed  was  to  substitute 
the  names  of  such  executors  as  complain- 
ants, instead  of  the  name  of  the  original 
plaintiff.  That  case  was  distinctly  recog- 
nized by  Chancellor  Dunkin  in  his  circuit 
decree  in  the  case  of  Lancaster  v.  Seay,  6 
Rich.  Eq.,  at  page  113,  though  in  that  case 
the  discretion  was  not  exercised.  The  case 
of  Jennings  v.  Springs  has  also  not  only  been 
recognized,  but  followed.  In  the  case  of  Cole- 
man V.  Heller,  13  S.  C.  491.  It  is  true  that 
in  the  case  of  Strickland  v.  Bridges.  21  S. 
C,  at  pages  26,  27,  the  writer  of  this  opinio^ 
overlooking  the  case  of  Coleman  v.  Heller, 
supra,  did  say,  "We  have  not  been  able  to 
find  any  case  in  which  Jennings  v.  Springs, 
has  been  recognized  and  followed"  (which 
oversight  has  been  noticed  in  the  note  of  the 
reporter),  and  did  intimate  a  doubt  as  to 
whether  Jennings  v.  Springs  could  now  be 
regarded  as  authority;  yet  the  case  was  not 
overruled^    But  the  present  case  is  much 


stronger.  Here  the  only  change  made  by 
the  amendment  was  to  charge  the  same  per- 
sons  in  a  different  capacity  from  that  to 
which  they  were  originally  charged,  tIb. 
as  individuals  Instead  of  as  co-partnera.  It 
judgment  had  been  recovered  under  the  orlff- 
Inal  complaint,  it  would  have  bound,  not 
only  the  partnership  assets,  but  also  the 
individual  property  of  the  partners;  and, 
if  judgment  shall  be  recovered  under  tlie 
amended  complaint,  practically  the  same 
result  will  follow,  except  that  the  partner- 
ship assets  will  not  be  bound  until  the  part- 
nership debts  have  been  paid.  So  that  whfle 
it  Is  true  that  a  partnership  Is  a  distinct 
entity,  different  from  that  of  the  persons 
composing  such  partnership,  yet  for  some 
purposes  they  are  substantially  the  aame. 
We  are  of  opinion,  therefore,  that  there  waa 
no  error  in  granting  the  order  for  leave  to 
amend.  The  judgment  of  this  court  is  that 
the  judgment  or  order  appealed  from  be  af- 
firmed. 

(51  s.  c.  n?) 
CUSMENT  V.  DEAN,  Sheriff,  et  aL 
(Supreme  Court  of  South  CaroliDS.    Feb.  17, 

1898.) 

Demurubr  — Dbfectfyb    Complaint — Leatb   to 
Amend— Rrvisw. 
Ad  order  sustaining  a  demurrer  to  a  oom- 

{)laint  cannot  be  reviewed  where  plaintiff  ohtains 
eave  to  amend,  and  the  record  fails  to  show 
whether  he  accepted  or  declined  the  privilege. 

Appeal  from  common  pleas  circuit  court  of 
Spartanhurg  county;  R.  C.  Watts,  Judge. 

Action  by  William  J.  Clement  against  Geoc^^ 
B.  Dean,  as  sheriff  of  Spartanburg  county,  and 
another.  From  kn  order  sustaining  a  demur- 
rer to  his  complaint,  plaintiff  appeahi.  Appeal 
dismissed. 

Jas.  T.  Johnson,  H.  B.  Ravend,  and  W.  & 
Thomason,  for  appellant  Duncan  &  Sanders,, 
for  respondents. 

McIVER,  C.  J.  This  is  an  appeal  from  ai> 
order  sustaining  a  demurrer  to  the  complaint 
upon  the  ground  that  the  facts  therein  stated 
are  not  sufficient  to  constitute  a  cause  of 
action.  The  f(^lowing  statement  appears  in 
the  '*case'*:  "After  argument  of  counsel*  tbe- 
circuit  judge  announced  that  he  would  sus- 
tain the  demurrer,  whereupon  the  plataitiff 
moved  to  be  allowed  to  amend  his  complaint. 
and,  after  argument,  his  honor  signed  the 
following  order:  The  above  cause  having 
been  called  for  trial,  and  the  complaint  having 
been  read,  the  defendant  interposed  an  oral 
demurrer  on  the  ground  that  it  does  not  statp 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Ordered,  that  the  demurrer  be  sustained, 
and  that  plaintiff  have  leave  to  amend  the- 
complaint  upon  payment  of  the  costs  of  this 
term.' "  From  this  order  plaintiff  gave  dne 
notice  of  intention  to  appeal  on  the  several 
grounds  set  out  In  the  record,  all  of  which 
impute  error  to  the  circuit  judge  in  sustaining 
the  demurrer. 
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There  it  nothing  in  the  record  to  ahow 
wheth»  the  plaintiff  has  or  will  accept  or  de- 
dine  the  priyilege  granted  him  to  amende  and, 
in  the  absence  of  any  snch  showing,  we  are 
bonnd  to  assume  that  the  plaintiff  either  has 
or  will  accept  the  privilege  which  he  himself 
asked  for.  If  he  has  already  done  so,  or  will 
hereafter  do  so»  then  the  question  whether 
there  was  error  in  sustaining  the  demurrer  to 
the  complaint  as  originally  framed  becomes 
a  purely  specnlatiye  question,  which  this  court 
will  not  consider;'  for  in  that  event  the  com- 
plahit  will  be  differenjt  from  that  which  has 
been  adjudged  open  to  demurrer,  and  will, 
doubtless,  contain  such  allegations,  the  absence 
of  which  afforded  grounds  for  the  demurrer. 
It  was  contended,  however,  in  the  oral  argu- 
ment before  this  court,  that  the  plaintiff  is 
not  bound  to  accept  the  leave  to  amend,  bur- 
dened with  the  condition  that  he  shall  pay 
the  costs  of  the  term.  If  so,  then  the  plain- 
tiff  should  have  made  it  appear  upon  the  rec- 
ord upon  which  he  asks  this  court  to  hear  his 
appeal  that  he  declined  to  accept  the  leave 
to  amend,  burdened  with  the  condition  above 
stated.  This,  however,  he  has  failed  to  do; 
and,  on  the  contrary,  while  his  appeal  is  from 
the  whole  order,  and  not  from  so  much  thereof 
as  sustains  the  demurrer,  none  of  his  excep- 
tions comi)lain  of  any  error  in  imposing  any 
condition  upon  the  leave  to  amend,  granted 
on  his  own  motion.  We  are  of  opinion,  there- 
fore, that  the  plaintiff,  by  the  course  which  he 
has  taken,  has  waived  his  right  to  appeal  from 
the  order  suatalning  the  demurrer;  and  for 
this  reason,  without  considering  any  of  the 
questions  which  he  has  attempted  to  raise 
by  his  exceptions,  his  appeal  must  be  dis- 
missed. The  judgment  of  tliis  court  is  that 
tlie  appeal  be  dismissed. 


<61  S.  G.  806) 

TUCKBR  V.  CHARLESTON  &  W.  0.  RY.  00, 

(Supreme  Court  of  South  CaFolina.     Feb.  16, 

1808.) 

iNJUBT  TO  Employs  —  Drfbctivb  Cab— Rbmakks 
OF  Jci>eB— Error— ExcBPTiONB. 

1.  In  an  action  against  a  railroad  company  foz 
personal  Injuries  while  using  a  lever  car,  an  in- 
struction that,  if  the  lever  car  was  nnsafe  or  de- 
fective, then  it  would  be  a  car  which  railroad 
men  of  ordinary  intelligence  would  not  have 
used,  was  not  misleading. 

Z  It  is  not  reversible  error  to  refuse  to  charge 
a  correct  request  if  In  the  charge  the  party 
gets  the  benefit  of  the  proposition  of  law  con- 
tained in  the  request,  although  not  in  the  same 
language. 

3.  An  erroneous  remark  made  by  a  judge,  in 
the  presence  of  the  jury.  In  refusing  a  request  to 
charge,  is  not  ground  for  reversal. 

4.  An  exception,  "in  misdirecting  the  jury  as 
to  whatwould  constitute  the  proximate  cause  of 
an  injury  in  any  given  case,*'^  is  too  general  for 
-consideration  on  appeal. 

5.  An  exception,  ^*in  refusing  defendant's  mo- 
tion for  a  new  trial,"  is  too  general  for  consid- 
eration on  appeal. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  James  Aldrich,  Judge. 
Action  by  Alex.  Tucker  against  the  Charles- 


tcni  &  Western  Caiolina  Railway  Company 
for  personal  injuries.  From  a  verdict  and 
judgment  for  plaintiff,  defendant  appeals.  Af- 
flimed. 

8.  J.  Simpson  and  Simpson  &  Barksdale, 
for  appellant    N.  B.  Dial,  for  respondent 

GABY,  A.  J.  In  this  action  the  plaintiff, 
who  was  an  employ^  of  the  defendant  on 
one  of  its  lever  or  push  cars,  recovered  judg- 
ment against  the  defendant  for  damages  sus- 
tained through  a  defect  in  said  lever  or  push 
car,  in  the  sum  of  $1,500.  The  defendant  ap- 
pealed upon  several  exceptions,  the  first  of 
which  complains  of  error  on  the  part  of  <the 
presiding  judge  as  follows:  **(!)  In  charging 
and  instructing  the  jury,  in  substance,  that  ^ 
the  lever  car  hi  this  case  was  unsafe  or  de- 
fective or  insecure,  then  it  would  be  a  car 
which  raihroad  men  of  ordinary  intelligence 
and  experience  would  not  have  used;  thus 
invading  the  provhice  of  the  jury,  and  takhig 
from  them  the  question  of  fact  whether  the 
car  in  this  case  was  a  reasonably  safe  one- 
one  that  a  railroad  man  of  ordinary  prudence 
would  use."  In  charging  the  jury,  his  honor 
said:  ''In  this  particular  the  complaint  al> 
leges,  among  other  things,  that  it  was  the 
duty  of  the  railroad  company  to  provide  a 
good,  safe,  and  secure  car,  with  good,  safe,  and 
secure  machinery  and  apparatus.  That  is  cor- 
rect and  just  in  connection  with  that  the 
defendant's  third  request  is  good,  and  I  will 
take  it  up  here:  'While  it  is  the  duty  of  the 
railroad  company,  as  of  all  other  employers,  tc 
furQlsh  to  its  employes  reasonably  safe  ma- 
chinery or  appliances,  it  is  not  required  that 
such  machinery  or  appliances  shall  be  perfect 
or  free  from  all  defects,  or  that  it  shall  be 
new,  or  the  most  improved  machinery.  The 
law  only  requires  that  the  machhiery  shall  be 
reasonably  safe  for  the  purposes  for  which  it 
Is  intended,— such  as  prudent  persons  would 
usually  furnish  under  similar  circumstances.' 
That  states  the  law  correctly.  It  is  the  duty 
of  a  master,  such  as  a  railway  company,  to 
provide  proper  and  suitable  and  reasonably 
safe  machinery  and  appliances  for  its  em- 
ploy^; and  it  is  held  bound  to  do  that  be- 
cause a  master,  having  reference  to  the  char- 
acter of  the  business  he  is  engaged  hi,  should 
employ,  use,  and  keep  machinery  and  appli- 
ances of  the  character  I  have  described. 
Now,  you  will  see  that  the  duty  of  the  mas- 
ter in  procuring  and  maintaining  machhiery, 
and  negligence  in  failing  to  perform  that  duty, 
are  relative  terms.  A  person  engaged  in  some 
simple,  ordinary  avocation  (for  instance,  in 
drivhig  a  vehicle  pulled  by  work  animals  along 
a  dirt  road)  might  or  might  not  be  guilty  of 
negligence,  in  the  same  respect  in  traveling 
along  that  road.  You  are  to  ascertain  whether 
that  individual,  driving  that  wagon,  was 
guilty  of  negligence.  You  would  have  ref- 
erence to  persons  engaged  in  like  occupations, 
and  if  the  animals  and  machinery— the  im- 
plements—which he  was  then  using  were  rea* 
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Bonably  safe,  and  6U<^  aa  men  of  ordinary 
Intelligence  and  experience  engaged  in  a  sim- 
ilar business  would  use,  why,  then,  that  in- 
dividual would  not  be  guilty  of  negligence.  So 
with  a  railroad  company.  The  question  Is 
not  that  a  railroad  company  is  compelled  or 
obliged  to  get  the  finest,  the  latest,  the  best 
8jid  most  improved,  machinery  and  appliances, 
nor  is  it  held  up  to  the  standard  of  keeping 
that  machinery  in  the  highest  state  of  pres- 
'^rvation  and  safest  condition  imown  to 
science  and  man.  It  has  discharged  its  duty, 
if  the  raiiroad  company  has  procured  ma- 
chinery of  a  reasonably  safe  condition,  and 
maintained  it  in  that  character,— such  as  rail- 
way men  of  ordinary  Intelligence  and  ex- 
perience in  that  line  of  business  would  use 
in  the  operation  of  their  railway.  Then  the 
railroad  company  would  not  be  guilty  of  neg- 
ligence. So  that  the  negligence  of  the  rail- 
road company  in  fm*nishing  and  affording  de- 
fective appliances  means  that  they  procured 
unsafe  machinery,  or,  in  the  use  of  it,  allowed 
it  to  become  so  defective  that  railway  people 
of  ordinary  intelligence  and  experience  would 
not,  because  of  the  unsafeness  of  that  ma- 
chinery, or  defective  condition,  use  it,  or  allow 
it  to  be  used.  Then  they  would  be  guilty  of 
negligence,  because  the  railway  company  would 
not  have  done  its  doty  in  the  premises.  It 
is  a  question  of  fact  for  the  jury  to  decide. 
The  very  expression  *to  procure  and  maintain 
machinery  and  appliances,'  means  that  it  is 
Dot  incumbent  on  the  railway  company  to 
employ  new  machinery  all  the  time.  Your  own 
observation,  without  a  moment's  reflection, 
will  convince  you  that  that  is  not  the  duty 
of  the  railroad  comijany;  hence  the  law  says 
that  it  must  maintain  its  machinery  and  ap- 
pliances in  a  reasonably  safe  condition,  and, 
if  it  has  done  that,  it  has  done  its  duty  in 
that  behalf."  It  will  be  observed  that  what 
his  honor  proceeds  to  say  is  in  connection 
with  the  allegations  of  the  complaint  herein, 
and  must  be  construed  with  reference  to  the 
words  of  the  complaint:  "Now,  the  allegation 
of  this  complaint  is,  after  stating  what  was 
the  duty  of  the  railway  company,  *that  the 
railroad  company,  not  regarding  its  duty,  con- 
ducted itself  so  carelessly,  negligently,  and  un- 
safely in  this  behalf  (that  is,  keeping  this 
car  in  good  condition,  as  stated  above)  *that  it 
provided  and  used  an  unsafe,  insecure,  push 
or  lever  car,  with  unsafe  and  defective  ap- 
pliances.' That  is  the  allegation.  These  are 
the  specifications  wherein  the  railway  com- 
pany is  charged  with  negligence.  That  raises 
a  question  of  fact  for  you.  Was  this  lever 
ear  unsafe?  Was  It  defective  and  insecure? 
If  so,  then  it  would  be  a  car  which  railway 
men  of  ordinary  Intelligence  and  experience 
would  not  have  used,  because  it  was  either 
unsafe  In  its  construction,  or  defective  in  its 
maintenance.  Now,  was  that  car  such  a 
car  as  railway  companies  would  ordinarily  use, 
as  reasonably  safe  and  secure?  If  it  was, 
then  the  charge  that  the  car  was  unsafe,  in- 
i»ecure,  and  so  on,  would  not  be  proven,  and 


the  burden  of  the  proof  is  upon  the  plaintiff 
to  show  that  If  it  waa  a  car  that  railway 
men  of  experience  and  intelllgenoe  would 
imow.  and  should  have  known,— and  it  is  the 
duty  of  the  railway  company  to  know  its 
machinery  and  appliances,— to  be  unsafe  and 
defective,  you  would  accept  it  as  such  in  your 
conclusion."  When  the  charge  is  oonsidered 
as  a  whole,  and  the  kmguage  hi  the  exception 
is  considered  in  connection  with  the  words  of 
the  complaint  which  had  just  been  read,  and 
to  which  the  language  in  the  exception  was 
meant  to  apply,  there  ^as  nothing  to  uilslead 
the  jury.  The  prominent  idea  which  his  honor 
kept  before  the  minds  of  the  jury  was  that 
the  machinery  and  appliances  only  had  to  be 
reasonably  safe  and  secure,  and  such  as  those 
of  ordinary  Intelligence  and  experience  would 
ordinarily  use  in  like  avocations,  and  under 
similar  circumstances.  This  exception  is 
overruled. 

The  second  exception  complains  of  error 
as  follows:  "(2)  In  refusing  to  charge  the 
fourth  request  of  the  defendant  company/* 
The  fourth  request  is  as  follows:  '*If  the  car 
and  the  appliances  in  this  case  were  at  the 
time  of  the  injury  reasonably  safe  for  the 
purposes  for  which  they  were  intended,  in 
furnishing  such  car  and  appliances  the  rail- 
road company  fulfilled  its  obligation  to  the 
plaintiff;  and  in  such  case,  even  if  there  was 
a  defect  in  the  car  which  contributed  to  or 
caused  the  injury,  the  defendant  could  not  be 
held  guilty  of  negligence,  and  there  can  be 
no  recovery."  This  exception  is  obnoxious  to 
rule  5  of  the  supreme  court,  in  that  It  does 
not  contain  a  statement  of  the  proposition  of 
law  which  it  is  desired  to  review.  Such  an 
exception  was  held  to  be  defective  In  Jumper 
V.  Bank,  89  S.  C.  296,  17  S.  E.  980.  See,  also, 
Holtzclaw  V.  Green,  45  S.  G.  49^  23  S.  E.  515. 
But,  waiving  such  objection,  his  honor,  in  his 
general  charge,  stated  the  law  therein  con- 
tained, and  In  refusing  the  request  said,  **I 
cannot  charge  this  request  as  stated,  but  I 
think  I  have  covered  what  I  conceive  to  be 
the  idea  of  counsel  in  my  remarks  generally.*' 
It  is  a  well-settled  principle  of  law  that  the 
presiding  judge  is  not  compelled  to  charge  re- 
quests in  their  exact  language.  As  the  defend- 
ant got  the  benefit  of  the  proposition  of  law 
contained  in  this  request,  there  was  no  re- 
versible error  in  failing  to  charge  it  in  the 
language  of  the  request. 

The  third  exception  alleges  error  as  follows: 
"(3)  In  charging  and  instructing  the  jury  that 
it  would  be  Impossible  for  a  car  to  be  reason- 
ably safe,  and  have  a  defect  in  it  suflicient 
to  cause  or  contribute  to  an  injury."  Id 
speaking  of  the  fourth  request  to  charge,  his 
honor  said:  "That  request  is  a  little  compli- 
cated, and  I  do  not  know  if  I  exactly  under- 
stand it  The  first  part  presumes  that,  if  the 
car  and  the  appliances  In  this  case  were  at 
the  time  of  the  injury  reasonably  safe  for  the 
purpose  for  which  they  were  Intended,'  then 
I  would  unhesitatingly  charge  you  that  If  a 
person,  notwithstanding  that  fact,  were  in- 


S.  C). 


STATE  V.  MORTON. 


1^ 


jured,  without  the  negligence  of  the  railway 
conipauy,  the  plaintiff  could  not  recover.  But 
If,  in  such  case,  there  was  *a  defect  in  the 
car  which  contributed  xo  or  caused  the  In- 
jury/ that  would  seem  to  be  inconsistent 
with  the  Introductory  part  of  this  request  to 
charge,  because  it  would  be  impossible  for 
a  car  to  be  reasonably  safe,  and  then  have 
a  defect  sufficient  to  cause  the  injury,  or  con- 
tribute to  or  cause  the  injury  by  reason  of 
that  defect,  and  at  the  same  thne  be  a  rea- 
sonably safe  car;  and  for  that  reason  I  can- 
not charge  this  request  as  stated,  but  I  think 
I  have  covered  what  I  conceive  to  be  the  idea 
of  counsel  in  my  remarks  generally."  It  must 
be  remembered  that  these  remarks  were 
made  by  the  circuit  judge  Ih  refusing  the  re- 
quest to  charge,  and,  In  strictness,  were  not 
a  part  of  the  general  charge  to  the  Jury.  As 
was  said  In  the  case  of  Long  v.  Railway  Go. 
(S.  G.)  27  S.  B.  5ai:  *'When  the  presiding 
Judge  refuses  requests  to  charge,  he  is  not 
compelled  to  read  them  in  the  hearing  of  the 
Jury,  nor  is  it  necessary  that  he  should  in- 
struct the  jury  that  they  do  not  contain  sound 
propositions  of  law."  In  fact,  when  a  re- 
quest to  charge  embodies  an  erroneous  prin- 
ciple of  law,  it  should  not  be  read  to  the  Jur7» 
nor  should  the  reasons  for  refusing  it  be 
stated  within  their  hearing,  as  it  would  tend 
to  confuse,  rather  than  enlighten,  the  jury. 
The  reasons  which  a  circuit  Judge  may  see 
fit  to  assign  for  refusing  a  request  to  charge 
are  for  the  consideration  of  the  supreme 
court  in  case  of  an  appeal.  But,  apart  from 
this,  when  the  charge  is  consld^ed  in  Its 
entirety,  even  though  there  was  error  In  the 
passing  remark  in  refusing  the  request  to 
charge,  it  was  not  such  as  to  have  misled  the 
jury.  It  is  very  difficult  to  keep  from  com- 
mitting a  technical  error  of  some  kind  dur- 
ing the  progress  of  a  lengthy  case;  and  where, 
as  in  this  case,  the  error  was  not  even  made 
hi  what  was,  strictly  speaking,  the  general 
charge,  but  in  a  collateral  matter,  there 
should  not  be  a  new  trial  on  such  grounds. 
Furthermore  the  language  of  the  circuit  Judge 
was  used  In  refusing  a  request  which  was 
substantially  charged  in  the  general  charge. 
There  should  be  an  end  of  litigation,  and 
when  the  parties  have  had  a  fair  trial,  and 
there  has  been  no  material  error,  the  Judg- 
ment of  the  circuit  Judge  should  be  affirmed. 
This  exception  is  overruled. 

The  fourth  exception  complains  of  error  as 
follows:  "(4)  In  charging  the  Jury  as  set 
forth  In  exception  1,  in  that  such  charge  nec- 
essarily affected  the  judgment  of  the  jury  in 
determining  the  question  of  negligence,-— 
whether  the  car  in  question  was  one  that  an 
ordinarily  prudent  railroad  man  would  have 
used  under  the  same  circumstances,  and  was 
a  charge  upon  the  facts,  in  violation  of  sec- 
tion 26,  art  5,  of  the  constitution  of  this  state." 
This  exception  is  disposed  of  by  what  was 
said  in  considering  the  first  exception,  and  is 
overruled. 

The  fifth  exception  is  as  follows:  **(5)  In 
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charging  the  jury  as  set  forth  in  exception 
111,  In  that  such  charge  necessarily  affected 
the  judgment  of  the  Jury  in  determining  the 
question  of  negligence,— whether  the  car  in 
question  was  a  reasonably  safe  one,— and  was 
a  charge  upon  the  facts,  in  violation  of  sec- 
tion 26,  art  5,  of  the  constitution  of  this 
state."  This  exception  is  disposed  of  by  what 
was  said  in  considering  the  other  exceptions, 
and  is  overruled. 

The  sixth  and  seventh  exceptions  are  as 
follows:  **(6)  In  misdhrecting  the  jury  as  to 
what  would  constitute  the  proximate  cause 
of  an  injury  in  any  given  case.  (7)  In  re- 
fusing defendant's  motion  for  a  new  trial." 
These  exceptions  are  too  general  for  consider- 
ation, and  are  overruled.  It  is  the  judgment 
of  this  court  that  the  judgment  of  the  dr 
cult  court  be  affirmed. 


(51  S.  C.  323) 

STATE  V.  MORTON. 

(Supreme  Oourt  of  South  CarollDa.    Feb.  17. 

1898.) 

School  Warrants— Official  Bbal— Signature-- 

FOKOBRT. 

1.  Under  22  St.  at  Large,  pp.  150-178,  §  24. 
providing  that  '*the  county  superintendents  of 
education  shall  keep  in  their  office  a  die,  ♦  ♦  • 
which  shall  be  regarded  as  the  seal  of  the  of- 
fice, and  which  the  county  superintendent  of  ed- 
ucation shall  be  required  to  impress  upon  all 
papers  issued  from  his  office,  and  affix  his  name 
to  such  paper,"  it  is  not  necessary  to  the  validity 
of  a  warrant  drawn  by  the  board  of  trustees  of 
a  school  district  upon  the  county  treasurer,  for 
a  month's  salary,  to  a  teacher  of  a  school  in 
such  district,  that  the  approval  of  the  county 
superintendent^  indorsed  thereon,  be  under  his 
seal  of  office. 

2.  Under  22  St.  at  Large,  pp.  150-173,  |  42, 
providing  that  **all  claims  of  every  description 
whatever,  which  are  chargeable  against  the 
fund  raised  for  the  support  of  the  free  public 
schools  of  the  state,  except  such  as  are  other- 
wise provided  by  law,  must  be  signed  by  at  least 
a  majority  of  the  board  of  trustees  of  the  school 
district,  against  which  the  claims  are  charge- 
able," it  is  not  necessary  to  the  validity  of  a 
warrant  drawn  by  the  board  of  trustees  of  a 
school  district  upon  the  county  treasurer,  for  a 
month's  salary,  to  a  teacher  of  a  school  in  such 
district,  that  said  warrant  be  signed  by  each 
member  of  said  board. 

Appeal  from  general  sessions  circuit  court 
of  Anderson  county;   O.  W.  Buchanan,  Judge. 

J.  H.  Morton  was  indicted  for  forgery,  and, 
at  his  trial,  moved  to  quash  the  indictment. 
From  an  order  overruling  said  motion,  he  ap- 
peals.    Aflarmed. 

McGowan  &  Greene,  for  appellant  M.  F. 
Ansel,  for  the  State. 

POPE.  J.  At  the  fall  term,  1897,  of  the 
court  of  general  sessions  for  Anderson  coun- 
ty»  in  this  state,  J.  H.  Morton  was  indicted 
for  forgery.  The  Indictment  contained  two 
counts,— one  for  making,  etc.,  a  certain  writ- 
ing' and  instrument  of  writing,  setting  forth 
the  same  words  and  figures;  the  second  for 
uttering  said  forged  Instrument.  Upon  the 
case   being   called   for   trial,   the  defendant 
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moved  to  qoaah  the  indictment  upon  two 
gronndi:  First  Becaoee  an  instrument,  in 
order  to  be  tlie  subject  of  forgery,  must  be 
such  an  instrument  as,  if  genuine,  would  be 
of  some  legal  efficacy,  and  that  the  instm- 
ment  purporting  to  be  forged  In  this  case  is 
not  such  an  instrument,  in  tliat  the  approval 
of  it  by  the  superintendent  of  education  does 
not  contain  the  seal  of  his  office,  as  is  re- 
quired by  law;  that  the  instrument,  on  that 
account,  if  genuine,  would  be  invalid  and  ut- 
terly void  upon  its  face,  and  therefore  its 
false  making  will  not  support  a  conviction  of 
forgery.  Second.  Because  the  warrant  on  the 
treasurer  of  Anderson  county  does  not  pur- 
port to  be  signed  by  the  whole  board  of  trus- 
tees of  the  school  district,  as  is  required  by 
law,  and  that  the  instrument,  if  genuine, 
would  be  invalid  and  utterly  void  on  that 
account,  and  the  false  making  of  it  there- 
fore will  not  support  a  conviction  of  forgery. 
Judge  Buchanan,  as  the  presiding  Judge,  over- 
ruled both  grounds.  From  his  decision  the 
present  appeal  is  taken,  and  involves  these 
propositions: 

1.  That  a  warrant  drawn  by  the  board  of 
trustees  of  a  school  district  upon  the  county 
treasurer,  for  one  month's  salary  to  a  teacher 
of  a  public  school  in  such  school  district, 
must,  in  order  to  be  valid,  have  not  only  the 
approval  of  the  county  superintendent  of  edu- 
cation indorsed  thereon,  but  such  approval 
must  be  under  the  seal  of  office  of  such 
county  superintendent  of  education.  1  can- 
uot  agree  that  the  circuit  Judge  committed 
eiTor.  The  difficulty  suggested  by  the  ap- 
pellant arises  from  the  language  used  in  sec- 
tion 24  of  the  act  entitled  **An  act  to  declare 
the  free  school  law  of  the  state,*'  approved 
:siarch  9,  1896  (22  &t.  at  Large,  pp.  150-173, 
inclusive).  This  section  reads  as  follows: 
"The  county  superintendents  of  education 
shall  keep  in  their  office  a  die  in  a  circular 
form  upon  the  center  of  which  shall  be  en- 
graved in  capital  letters  the  word  'seal'  and 
on  the  circumference  the  proper  words  indi- 
cating the  office,  which  shall  be  regarded  as 
the  seal  of  the  office,  and  which  the  county 
superintendent  of  education  shall  be  required 
to  Impress  upon  all  papers  issued  from  his 
office,  and  affix  his  name  to  such  paper. 
♦  ♦  •*'  It  will  be  observed  that  the  lan- 
guage here  employed  does  not  state  that  no 
paper  issued  from  the  office  of  the  county 
superintendent  of  education  without  such  seal 
shall  he  void  and  of  no  eifect,  and  hence  I 
am  not  prepared  to  say  that  the  absence  of 
such  seal  to  any  paper  issued  from  such  office 
would  render  it,  per  se,  null  and  void.  How- 
ever, in  this  case  stress  is  laid,  both  by  the 
chrcuit  Judge  and  the  appellant,  upon  the  force 
to  be  given  to  the  words,  "and  which  [seal] 
the  county  superintendent  of  education  shall 
be  required  to  impress  upon  all  papers  is^ 
sued  from  his  office,  and  affix  his  name  to 
such  paper";  the  circuit  Judge  contending 
that  under  the  many  provisions  of  the  act 
in  question  the  warrant  u];K>n  th?  treasurer 


for  the  salary  of  teachers  of  public  achooU 
for  such  school  districts  issues  from  the  board 
of  trustees  of  such  school  districts,  and  there- 
fore does  not  issue  from  the  office  of  the 
county  superintendent  of  education,  while  the 
appellant  contends  that,  inasmuch  as  the  act 
requires  the  approval  6f  the  latter,  such  paper 
may  be  said  to  issue  from  his  office.  An  ex- 
amination of  the  many  provisions  of  the  act 
in  question  discloses  that  many  papers  may 
be  said  to  originate  in  and  issue  from  the 
office  of  the  county  superintendent  of  6dac&- 
tion,  and  tiiat  the  warrants  upon  the  counter 
treasurer  for  the  salaries  of  teachers  em- 
ployed by  trustees  of  school  districts  do  not 
originate  in  and  issue  from  such  office  of 
county  superintendent  of  education,  although 
his  approval  thereof  must  be  indorsed  there- 
on. Such  being  the  case,  I  tliink  the  oonda- 
sion  of  the  circuit  Judge  must  be  affirmed. 

2.  That  the  order  on  the  county  treasurer 
for  the  amount  due  each  teacher  ot  a  public 
school  must  be  signed  by  each  of  the  three 
members  of  the  board  of  trustees  of  the  school 
district,  and  not  a  majority  thereof,  to  be 
valid.  I  cannot  agree  to  this  proposition,  for 
it  is  expressly  negatived  by  the  language  of 
section  42  of  the  act  in  question,  wherein  it 
is  said:  *'A11  claims  of  every  descriptioa 
whatever  which  are  chargeable  against  the 
fund  raised  for  the  support  of  the  free  pub- 
lic schools  of  the  SPtate,  exc^t  such  as  are 
otherwise  provided  by  law,  must  be  signed  bg 
at  lecut  a  nuyority  of  the  board  of  trustees 
of  the  school  district  ctgainst  which  the  claims 
are  chargeable;  and  the  correctness  and  legal- 
ity of  the  same  shall  be  sworn  to  and  sub- 
scribed by  the  person  presenting  such  dalm,** 
etc  (Italics  mine.)  It  follows,  therefore, 
that  the  appeal  must  be  dismissed.  It  is  the 
Judgment  of  this  court  that  the  judgment  or 
order  of  the  circuit  court  be  affirmed,  and  it 
is  further  ordered  that  the  remittitur  be  sent 
down  to  the  circuit  court  forthwitli. 


(a  a  c.  si9i 
STATE  V.  NASH. 
(Supreme  Ck)urt  of  South  Carolina.     FeK  17. 
1898.) 

Criminal  Law  —  Malicious  TREaPASS  —  Amb3si>- 
MEST  OF  Information  — Verification  — Trial 
BY  Jury— Claim  or  Title— Jurisimction — Com- 
munication WITH  Jury. 

1.  On  a  trial  for  malicious  tremfls,  before  a 
magistrate,  the  information  on  which  the  war- 
rant was  issued  may  be  amended  after  the  arrest 
of  defendant,  under  2  Rev.  St.  1893,  p.  268,  i  19. 
providing  that  *'the  information  may  be  amend- 
ed at  any  time  before  trial." 

2.  Where  an  information  to  which  prosecutrix 
had  already  sworn  was  amended  in  her  preaenoe, 
it  was  not  necessary  to  swear  to  it  anew.    . 

3.  Under  1  Rev.  St.  1893,  p.  311,  S  88^  piOTid- 
ing  that  either  party  to  a  trial  before  a  magis- 
trate shaU  be  entitled  to  a  Jury,  it  was  not  error 
to  impanel  one,  on  demana  of  prosecutrix, 
against  the  protest  of  defendant,  in  a  prosecu- 
tion for  malicious  trespass, 

4.  In  a  trial  for  malicious  trespaaa,  a  daio 
of  title  In  defendant  was  insufficient  to  oust  the 
magistrate  of  jurisdiction. 
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5.  The  fact  that  the  magistmte.  on  a  trial  tot 
nudicions  trespasa.  Informed  the  iwry,  In  the  ab- 
sence of  defendant  and  his  connsel,  that  they 
coald  return  no  yerdict  for  damages,  was  insuf- 
ficient to  warrant  the  granting  of  a  new  trial. 

Appeal  frooDi  general  aeaaions  circuit  court 
of  Greenyllle  county;   R.  C.  Watts,  Judge. 

John  H.  Naata  was  convicted  of  mMidom 
trespass,  and  appealed  to  the  circuit  court 
From  a  Judgment  reducing  the  fine,  and  oth- 
erwise affirming  the  Judgment  of  the  magis- 
trate, defendant  appeals.    Affirmed. 

C.  F.  Dill  and  0. 1.  Hunt^  f or  appellant  M. 
F.  Ansel,  for  the  State. 

FOPS,  J.  The  defendant  was  convicted  of 
the  misdemeanor  of  malicious  trespass  be- 
fore W.  H.  Britt,  Esq.,  a  magistrate  for 
Falrvlew  township,  in  Greenyllle  county,  in 
this  state,  on  the  10th  day  of  June,  1S97; 
and  after  being  sentenced  to  pay  a  fine  of 
(50,  or,  In  lieu  thereof^  to  be  imprisoned  in 
the  county  Jail  for  20  days,  he  appealed  from 
such  Judgment.  His  appeal  came  on  to  be 
heard  before  Judge  Watts,  in  the  circuit 
court  for  Greenville  county,  on  the  29th  July, 
1897;  and,  after  reducing  the  fine  from  $50 
to  $20,  the  said  circuit  Judge  affirmed  the 
Judgment  of  the  magistrate.  The  defendant, 
as  appellant,  now  seeks  by  his  appeal  to  re- 
verse such  Judgment  of  the  circuit  Judge. 

The  first  allegation  of  error  Is  that  the  cir- 
cuit Judge  refused  to  set  aside  all  the  pro- 
ceedings before  the  magistrate  when  it  was 
made  to  appear  that  there  was  an  alteration 
in  the  information  upon  which  the  warrant 
was  issued  after  the  defendant  had  been  ar^ 
rested,  and  when  he  appeared  for  trial.  The 
case  shows  that  the  warrant  of  the  magis- 
trate under  whiich  the  defendant  was  arrest- 
ed was  for  malicious  trespass.  The  infor- 
mation upon  which  it  was  based  charged  the 
defendant  with  malicious  trespass  upon  the 
land  of  Mary  E.  Nash  after  having  been  giv- 
en notice  not  to  do  so.  Just  before  trial 
the  words  "willfully,  unlawfully,"  were  in- 
serted in  the  information,  Just  before  the 
words  "maliciously  trespass,"  etc.,  and  also 
the  additional  words,  "which  land  was  in 
the  possession  of  deponent  at  the  time  of 
said  trespass,  and  by  said  trespass  said  John 
H.  Nash  has  driven  up  stakes  on  said  land, 
and  inclosed  about  two  acres  thereof,  by 
putting  a  wire  fence  around  the  same, 
whereby  he  has  injured  deponent  in  the  sum 
of  $19.  State  and  county  mentioned.  Fair- 
view  township,"— were  inserted  Just  after  the 
words  "notice  not  to  do  so."  The  appellant 
suggests  that  these  words  change  the  of- 
fense. After  reflection,  I  am  unable  to  state 
that  the  circuit  Judge  committed  any  error 
here.  It  is  true  that  the  constitution  of  this 
state  does  require  that  the  accused  shall  be 
fully  Informed  of  the  nature  and  cause  of 
the  accusation,  but  the  accused  in  the  case 
at  bar  was  fully  Informed  that  he  was  cha]^ 
ged  with  malicious  trespass  upon  the  lands 
of  Mary  B.  Nash  after  notice  forbidding  such 


trespass.  The  law  In  iregard  to  informatton 
under  oath,  as  the  basis  for  a  warrant^  of 
arrest  allows  amendment  before  trial  of 
such  information.  See  section  19  of  the 
Criminal  Statutes  of  South  CaroUoa  (volnme 
2  of  the  Revised  Statutes  of  3L893).  The 
words  **wlllful]y,  unlawfully,^  Inserted  be- 
fore the  word,  "maliciously,"  already  there, 
were  inserted,  no  doubt  to  incorporate  the 
exact  words  of  section  166  of  the  Criminal 
Statutes  of  South  Carolina  in  the  Informa- 
tion; but  this  was  unnecessary  care,  for  the 
legislature  Itself,  In  the  act  of  1892  (21  St 
at  Large,  pp.  93,  94),  both  in  the  title  and 
body  of  such  act  had  referred  to  this  of- 
f^ise  as  "malicious  trespass."  This  remark 
disposes  of  the  other  words  added.  Nor  is 
there  any  virtue  in  the  position  that  such 
amendments  to  the  information  were  not 
sworn  to  anew.  The  prosecutrix  was  pres- 
ent when  these  words  were  added  to  the  in- 
formation, to  which  she  had  already  sworn; 
and  I  will  assume  that  the  same  changes 
were  made  at  her  instance,  or  with  her  full 
assent  The  case  shows  that  she«  in  her  testi- 
mony, stated  these  facts. 

The  next  question  relates  to  impaneling  a 
Jury  at  the  demand  of  the  prosecutrix,  and 
against  the  protest  of  the  defendant  Sec- 
tion 884  of  the  Civil  Statutes  of  South  Caro- 
lina (volume  1  of  the  Revised  Statutes  of  this 
state  for  1893)  provides  that  either  party  to 
a  trial  before  a  magistrate  shall  be  entitled 
to  a  Jury.  The  only  question  under  this  sec- 
tion is  whether  a  prosecutor  is  a  "party  to 
a  suit"  If  the  state,  who  is  a  party,  should 
demand  a  Jury,  it  would  necessarily  make 
known  such  demand  by  some  one  who  rep- 
resents the  state.  If  the  attorney  general  or 
solicitor  had  been  present,  a  demand  by  ei- 
ther one  of  them  for  a  trial  by  Jury  would 
have  been  recognized  as  a  demand  therefor 
by  the  state.  Why  may  not  the  prosecutrix 
represent  the  state.  In  making  demand  for  a 
Jury  trial?  This,  no  doubt  was  the  view 
entertained  by  the  circuit  Judge,  and  I  can- 
not find  any  error  in  such  view. 

The  error  next  in  order  may  be  thus  stat-  , 
ed:  Whenever,  in  the  trial  of  such  a  mis 
demeanor  as  malicious  trespass,'  the  defend- 
ant claims  title  in  himself,  or  some  one  else 
than  the  prosecutor  or  prosecutrix,  it  is  the 
duty  of  the  magistrate  before  whom  such 
trial  of  malicious  trespass  is  being  had  to 
refuse  to  proceed  with  the  trial,  for  want  of 
Jurisdiction.  I  cannot  so  view  the  law.  If 
such  could.be  true,  then  any  and  every  de- 
fendant could  Inject  some  claim  of  title  into 
any  prosecution  for  malicious  trespass,  and 
thereby  clog  the  wheels  of  Justice.  If  the 
prosecutor  or  prosecutrix  cannot  establish  ti- 
tle, or  a  right  to  title,  and  possession,  or  to  a 
right  of  possession,  of  the  land,  apart  from 
any  title  therein,  then  the  prosecution  must 
fall  to  the  ground,  not  because  a  question 
of  title  was  deemed  sufficient  to  oust  the 
magistrate's  court  of  Jurisdiction  to  hear 
the  case  of  malicious  trespass,  but  because  a 
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basal  fact  had  failed  to  be  proved.  How- 
ever, the  magistrate,  in  his  report  of  the 
case,  says  no  such  question  was  presented 
to  him,  upon  which  to  charge  the  jury. 

The  last  question  presented  by  the  appeal 
Is  this:  That  the  magistrate,  after  the  jury 
had  retired  to  make  up  their  verdict,  and 
in  the  absence  of  counsel,  had  some  com- 
munication with  the  Jury,  and  therefore  the 
verdict  should  be  set  aside.  There  can  be 
no  question  that,  after  a  jury  has  retired  to 
make  up  its  verdict,  the  presiding  judge  has 
no  right  to  Interfere  with  the  jury,  by  act, 
word,  look,  or  gesture,  unless  In  the  pres- 
ence of  counsel  or  parties,  and  then  only  to 
have  read  to  them  the  testimony,  to  restate 
the  law,  to  ask  If  they  have  agreed  upon 
their  verdict,  and  touching  similar  matters. 
But  how  far  should  these  stringent  regula- 
tions be  made  to  apply  to  courts  presid- 
ed over  by  magistrates,  when  there  is  no 
court  house,— when,  in  fact,  the  place  of 
trial  is  where  the  jury  is  left  to  make  up 
its  verdict;  the  magistrate  and  all  other 
persons  retiring  from  the  place  of  trial,  so 
that  the  verdict  may  be  reached  by  the  Jury? 
Thus,  the  trial  is  had  in  a  school  house,  of 
but  one  room;  and,  after  the  cause  is  con- 
fided to  the  Jury,  aU  persons  leave  the  court 
room,  but  the  jury.  Now,  in  such  a  case, 
suppose  the  Jury  wished  an  instruction  from 
the  magistrate  upon  a  point  of  law;  why, 
in  order  to  give  the  jury  such  an  instruc- 
tion, the  magistrate  would,  of  necessity, 
have  to  enter  the  room  where  the  Jury  was 
seated.  Mr.  Britt,  the  magistrate,  reports 
in  regard  to  this  charge:  "I  entered  the 
door  of  the  jury  room  because  the  Jury 
called  me,  to  inquire  of  me  whether  or  not 
they  could  find  damages  against  the  defend- 
ant, as  well  as  find  him  guilty.  I  instructed 
them  that  they  could  not  find  damages 
against  him,  and  retired.  I  had  no  further 
conversation  with  them.*'  There  Is  no  charge 
or  any  evidence  that  anything  else  occurred 
in  this  connection.  If  anything  beyond  this 
occurred  between  the  magistrate  and  the 
Jury,  the  case  does  not  disclose  It.  While 
I  hold  that  no  communication  should  pass 
between  the  magistrate  and  the  Jury,  except 
in  the  presence  of  counsel  and  the  parties, 
and  in  public,  yet  as  the  appellant  fails  to 
show  anything  beyond  a  mere  request  for 
direction  from  the  Jury  to  the  magistrate  In 
the  case  at  bar,  I  am  unwilling  to  grant  a 
new  trial  for  this  cause.  It  is  the  Judgment 
of  this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


(50  8.  C.  192 ;    51  S.  C.  305) 

ADDISON  V.  StJGBTTB. 
(Supreme  Court  of  South  Carolina.     Feb.   10, 

1898.) 
RsPEAL  OF  Statute— £fpbot—Attobnbt*8  Fees. 
1.  l%e  law  allowing  attorney's  costs  was  not 
restored  as  it  existed  prior  to  the  act  of  Decem- 
ber 22.  1892,  and  Rev.  St  i  2552,  based  thereon, 


by  which  all  acts  in  relation  to  attorney's  costs 
were  repealed,  by  the  act  of  Februanr  7,  1897, 
amendmg  Rev.  St  1893,  i  2548,  suhd.  1,  and  pro- 
vkilDg  in  section  2  that  "section  2552  of  the  Re- 
vised Statutes  of  1898,  and  the  act  approved  De- 
cember 22nd,  1892,  Vol.21,  p.  30  of  the  Statutes 
at  Large,  be,  and  is  hereby,  repealed";  since  Rev. 
St  $  37,  provides  that  the  repeal  of  an  act  or 
joint  resolution  does  not  revive  any  law  thereto- 
fore repealed  or  suspended. 

2.  Rev.  St  §  37,  providing  that  the  repeal  of 
an  act  or  joint  resolution  does  not  revive  any  law 
theretofore  repealed  or  suspended,  is  not  render^ 
ed  inoperative  by  not  being  in  the  Statutes  at 
Large,  since  it  is  found  in  6en.  St  1882,  which 
were  adopted  as  an  act,  and  have  not  been  re- 
pealed. 

Appeal  from  common  pleas  circuit  court  of 
Edgefield  county;  J.  C.  Klugh,  Judge. 

Action  by  B.  S.  Addison  against  R.  C.  Sogette 
for  slander.  From  an  order  sustaining  plain- 
tiff's  motion  to  disallow  attorney's  fees  to  the 
defendant  as  costs,  the  defoidant  appeals.  Af- 
firmed. 

Croft  &  Tillman,  for  appellant  Sheppard 
Bros.,  for  respondent 

GARY,  A.  J.  The  only  question  In  this  case 
is  whether  attorney's  costs  are  now  allowed  by 
law.  Section  2552  of  the  Revised  Statutes  Is 
as  follows:  'The  costs  of  attomeysas  provided 
for  in  the  three  preceding  sections  shall  only 
apply  to  causes  pending  or  existing  liquidated 
contracts  on  the  twelfth  day  of  January,  189Ci. 
No  other  costs  shall  be  allowed  attorneys.'* 
This  section  was  a  statement  by  the  commis- 
sioner of  the  provisions  of  an  act  approved 
December  22,  1892,  which  went  Into  effect  20 
days  after  its  approval,  and  which  Is  as  fol- 
lows: "Section  1.  That  all  acts  In  relation  to 
attorney's  costs  be.  and  the  same  are  hereby 
repealed:  provided  that  this  .shall  not  apply 
to  causes  now  pending  or  existing  liquidated 
contracts.  Sec.  2.  That  all  acts  or  parts  of 
acts  repugnant  to  this  act  are  hereby  repeal- 
ed." On  the  7th  of  February,  1897,  an  act 
was  approved,  the  provisions  of  which  are  as 
follows:  "That  subdivision  1  of  section  2548 
of  the  Revised  Statutes  of  1893  be,  and  the 
same  is  hereby  amended,  by  striking  oot  the 
words  'except  clerk's  &  sheriff's  costs'  at  the 
end  of  subdivision  one  of  said  section,  so  that 
the  said  subdivision  of  said  section  shall  read 
as  follows:  'Section  1.  The  costs  allowed  by 
law  In  all  cases  of  partition  where  the  proi>- 
erty  sought  to  be  partitioned  does  not  exceed 
one  thousand  dollars  In  value,  and  in  actions 
for  foreclosure  of  mortgage  where  the  amount 
claimed  does  not  exceed  five  hundred  dollars. 
shall  be  one-half  of  the  costs  allowed  in  oases 
where  the  value  exceeds  those  sums,  and  this 
provision  shall  apply  to  all  cost  In  the  cause. 
Sec.  2.  That  section  2552  of  the  Revised  Stat- 
utes of  1893,  and  the  act  approved  December 
22nd,  1892,  Vol.  21,  page  30,  of  the  Statutes  at 
Large,  be,  and  is  hereby,  repealed.*  "  The  in- 
tention of  the  legislature  in  striking  ont  the 
words  "except  clerks  and  sheriff's  costs'*  a& 
aforesaid  was  to  reduce  the  costs  of  those 
ofllcers  to  one-half  in  cases  where  the  prop- 
erty partitioned  does  not  exceed   $1,000  in 
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value,  and  the  amount  daimed  In  actions  for 
foredosare  of  mortgage  does  not  exceed  $500. 
Before  this  act  th^  were  entitled  to  full  costs 
in  such  cases.  It  thus  appears  that  section  1 
of  said  act  has  no  refertoce  to  attorn^'s  costs, 
and,  even  if  section  2  of  said  act  was  Intended 
to  restore  attorney's  costs,  this  could  not  be 
done  by  simply  repealing  the  act  which  abol- 
ished such  costs,  as  section  87  of  the  Beyised 
Statutes  provides  that  **the  repeal  of  an  act  or 
joint  resolution  shall  not  revive  any  law  there- 
tofore repealed  or  superseded,  nor  any  office 
theretofore  abolished."  It  was  contended  that 
the  section  just  mentioned  cannot  be  found 
in  the  Statutes  at  Large,  and  is,  therefore,  not 
of  force.  It  Is,  however,  found  in  the  General 
Statutes  of  1882,  which  were  adopted  as  an 
act  and  not  merely  a  compilation,  and  have  not 
been  repealed.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  affirmed. 


(51  S.  C.  827) 

JENNINaS,  Clerk  of  Court,  v.  PBAY. 

(Supreme  Court  of  South  GarollDa.     Feb.  19, 
188a) 

LmrrATioir  ov  Aotions— Applicabii.itt-»Aocru- 

AL  OF  CaUSB. 

1.  Under  Code  Proc.  1870,  $  96,  providing  that 
the  limitations  of  actions  prescribea  therein  shall 
not  apply,  where  the  right  of  action  has  already 
accrued,  a  bond  and  mortgage  executed  before 
the  adoption  of  the  Code,  but  with  no  payments 
due  thereon  until  after  the  Code  had  gone  into 
effect,  is  within  the  Code. 

2.  Code  Proc.  1870,  |  IIS,  limiting  the  time  to 
commence  an  action  on  a  sealed  instrument  to 
20  years,  is  applicable  to  the  foreclosure  of  a 
mortgage. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;   W.  C.  Benet,  Judge. 

Action  by  Bobert  H.  Jennings,  as  derk  of 
court,  against  Nicholas  A.  Peay.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed, 

The  following  are  the  decree  and  excep- 
tions: 

"Decree. 

'This  action  was  brought  by  the  plaintiff, 
as  clerk,  to  recover  two  deferred  payments 
on  a  bond  and  mortgage  given  to  his  prede- 
cessor in  office  by  the  defendant  The  de- 
fenses of  payment,  laches,  and  the  statute 
of  limitations  are  interposed  by  the  defend- 
ant. The  cause  was  referred  to  W.  D.  Doug- 
lass, Esq.,  to  take  the  testimony,  and  comes 
before  me  for  trial  on  the  report  of  said  ref- 
eree. The  bond  and  mortgage  bear  date  the 
1st  November,  A.  D.  1869,  payable  in  five  equal 
annual  installments  from  date.  Many  par- 
tial payments  were  alleged  and  proved,  the 
last  bearing  date  the  29th  November,  1880. 
I  do  not  think  that  this  is  a  proper  case  for 
the  application  of  the  doctrine  of  laches,  but 
I  do  think  it  a  case  to  which  the  statute  of 
limitations  applies.  At  the  time  of  the  com- 
mencement of  this  action,  on  the  12th  day  of 
November.  1896,   more  than   twenty  years 


had  elapsed  from  the  date  of  the  execution 
of  the  bond  and  mortgage,  and  more  than 
six  years  from  the  date  of  the  last  payment 
thereon.  Whether  we  regard  the  action, 
therefore,  as  based  on  the  original  contract, 
or  upon  the  contract  implied  from  the  par- 
tial payments,  it  is  equally  barred  by  the 
statute  of  limitations.  It  is  therefore  con- 
sidered, adjudged,  and  decreed  that  the  com- 
plaint in  this  action  be,  and  the  same  ts  here- 
by, dismissed. 

"W.  C.  Benet,  Presiding  Judge. 

-1st  October,  1807.'* 

"Bxceptions. 

"The  plaintiff  excepts  to  the  order  and  de- 
cree of  his  honor,  Judge  W.  O.  Benet,  made 
in  the  above-stated  case,  upon  the  following 
grounds:  (1)  For  that  his  honor  erred  in 
holding  that  the  statute  of  limitations  was 
applicable  to  the  facts  established  and  found 
by  him  in  this  case,  and  in  dismissing  the 
complaint  on  that  ground.  (2)  For  that  his 
honor  erred  in  not  holding  that,  while  an 
action  on  the  bond  might  be  barred  by  the 
statute  of  limitations,  an  action  for  the  fore- 
closure of  the  mortgage  was  not  subject  to 
the  plea  of  the  statute  of  limitations,  be- 
cause the  said  mortgage  was  executed  and 
its  lien  attached  prior  to  the  adoption  of  the 
statute  of  limitations  in  1870,  and  acts 
amendatory  thereof.  (8)  For  that  his  honor 
erred  in  not  holding  that  said  mortgage,  hav- 
ing been  executed  prior  to  the  adoption  of 
the  Code,  was  not  subject  to  the  plea  of  the 
statute  of  limitations,  but  only  to  a  plea  of 
presumption  of  payment  arising  from  lapse 
of  time.  (4)  For  that  his  honor  erred  in  not 
holding  that  said  mortgage,  being  a  valid 
lien  on  the  land  mentioned  In  the  complaint 
at  and  after  the  time  of  Its  execution  and 
delivery,  could  only  be  discharged  by  actual 
payment,  or  by  lapse  of  time  sufficient  to 
raise  the  presumption  of  payment,  or  by 
some  voluntary  act  of  the  mortgagee  suffi- 
cient to  raise  an  estoppel.  (5)  For  that  his 
honor  erred  in  not  holding  that  the  lien  of 
said  mortgage  was  continued  by  the  various 
payments  made  thereon  up  to  the  29th  day 
of  November,  1886;  and  that  each  payment 
created  a  new  period  from  which  the  pre- 
sumption of  payment  would  commence  to 
run;  and  in  not  holding  that  an  action  for 
the  foreclosure  of  said  mortgage  could  be 
maintained  at  any  time  within  twenty  years 
from  the  date  of  the  last  payment,  to  wit, 
from  the  20th  day  of  November,  1866.  (6) 
For  that  his  honor  erred  in  not  holding  that 
the  lien  of  said  mortgage  having  attached  on 
the  1st  day  of  November,  1869,  and  there  not 
being  at  that  time  any  statute  of  limitations 
In  this  state  applicable  to  mortgages,  was 
subject  only  to  the  law  relating  to  presump- 
tion of  payment  from  lapse  of  time:  and  it 
was  beyond  the  power  of  the  general  assem- 
bly to  enact  any  statute  of  limitations  that 
could  affect  said  mortgage.  Inasmuch  as  such 
a  statute  would  be  unconstitutional,  null, 
and  void,  upon  the  ground  that  the  same 
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would  Impair  Hie  obligation  o(  a  oontract, 
and  would  dereat  Tested  rigbta/' 

J.  B'.  McDonald  and  Jas.  O.  McCanta,  for 
appellant  Ragsdale  &  Ragsdale,  for  re- 
spondent. 

OABT,  A«  J.  This  action  was  commenced  on 
the  12th  of  November,  1886,  to  foreclose  the 
mortgage  described  in  the  decree  of  his  hon- 
or, Judge  Benet,  which,  together  with  the 
appellant's  exceptions^  will  be  set  out  in  the 
report  of  the  case.  The  respondent  gave  no- 
tice that  he  would  ask  this  court  to  sustain 
the  decree  upon  grounds  additional  to  those 
upon  which  his  honor  based  his  decree.  The 
Tiew  which  this  court  takes  of  the  questions 
raised  by  the  exceptions  renders  ttie  addi- 
tional grounds  immaterial.  As  stated  by  the 
appellant  in  his  argument,  the  exceptions 
raise  only  one  question,  to  wit:  Is  the 
statute  of  limitations  i^pllcable  to  this  case, 
as  held  by  his  honor,  so  as  to  bar  the  right 
of  foreclosure  of  the  mortgage?  The  bond 
and  mortgage  were  executed  on  the  1st  of 
Noyember,  1869,  and  the  bond  was  payable 
in  five  equal  annual  installments.  The  first 
payment  fell  due  on  the  1st  of  November, 
1870,  after  the  adoption  of  the  Code  of  Pro- 
cedure, which  went  into  efltect  on  the  1st  of 
March,  1870.  Section  96  of  the  Code  was  as 
follows:  'The  provisions  of  this  title  shall 
not  extend  to  actions  already  commenced, 
or  to  cases  where  right  of  action  has  already 
accrued;  but  the  statutes  now  in  force  shall 
be  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to 
the  form."  Section  97  thereof  was  as  fol- 
lows: "Civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  title, 
after  the  cause  of  action  shall  have  accrued, 
except  where.  In  special  cases,  a  different 
limitation  is  prescribed  by  statute,  and  in 
cases  mentioned  in  section  96."  Section  113 
prescribed  the  time  for  commencing  actions 
other  than  for  the  recovery  of  real  property 
as  follows:  "Within' twenty  years:  •  •  • 
Subdivision  2,  An  action  upon  a  sealed  in- 
strument." The  words:  "Civil  actions  can 
only  be  commenced  within  the  periods  pre- 
scribed In  this  title,  after  the  cause  of  action 
shall  have  accrued,"  etc.,  and  "an  action  up- 
on a  sealed  Instrument,"  show  that  It  was 
the  Intention  of  the  legislature  to  make  the 
statute  of  limitations  applicable  to  an  action 
for  the  foreclosure  of  a  mortgage.  The  stat- 
ute of  limitations  is  applicable  in  this  case 
because  the  cause  of  action  on  the  mortgage 
did  not  accrue  until  the  maturity  of  the  sev- 
eral installments,  which  was  after  the  Code 
went  Into  effect.  As  the  action  herein  was 
not  commenced  within  20  years  after  the  ac- 
crual of  the  right  of  action  on  the  mortgage, 
nor  within  6  years  after  the  last  payment 
thereon,  the  circuit  Judge  was  correct  In 
sustaining  the  plea  that  the  action  was  bar- 
red by  the  statute  of  limitations.  The  re- 
cent cases  of  MUwee  y.  Jay,  47  S.  0.  430,  25 


8,  B.  298,  and  Stoddard  y.  Owlngs,  42  8.  G. 
88,  20  S.  B.  25,  so  conclusively  sustain  the 
decree  of  the  circuit  Judge  that  we  deem  it 
unnecessary  to  do  more  than  cite  those  cases. 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(95  va-seo) 
OWBNS  V.  BOYD  LAND  &  IMPROVEMENT 

00.     ' 
(Supreme  Ooart  of  Appeals  of  Virginia.    Jan.  27, 

..  1898.) 
Cobporjitioits-*Fal8b  Rbpbesentatiov  bt  Aosxt 
--Sals  of  Stock— Damaoes^Aobx- 
ot—Estoppbl. 

1.  A  false  statement  made  by  the  agent  of  ■ 
corporation  as  aji  inducement  to  one  to  sabscribe 
tor  stock  therein,  that  the  corporation  had  pro- 
cured and  contracted  for  the  bailding  of  a  woolen 
mill  and  iron  foundry  on  its  property,  will  affbn! 
a  rround  for  damages  against  the  corporation. 

2.  Plaintiff,  having  accepted  the  fmits  re- 
sulting from  a  contract  procured  by  false  repre- 
sentations, cannot  be  heard  to  repudiate  the 
agency  of  the  person  procuring  the  contract  and 
making  the  representations. 

Eirror  to  circuit  court  of  city  of  Richmond. 

Action  by  the  Boyd  Land  &  Improvement 
Company  against  O.  O.  Owens.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.    Reversed. 

Anderson  &  Anderson,  for  plaintiff  in  er- 
ror. Boiling  &  Stanley  and  C  N.  Meredith, 
for  appellee. 

KEITH,  P.  The  Boyd  Land  Company  sued 
Owens  In  an  action  of  assumpsit,  and  aver- 
red that  the  defendant  subscribed  to  200  shares 
of  the  capital  stock  of  the  plaintiff  company, 
of  the  par  value  of  $10  per  share,  paying  in 
cash  $2  per  share,  and  promising  to  pay  the 
residue  when  required  so  to  do  by  the  board 
of  directors,  but  not  more  than  20  per  cent 
of  the  subscription  to  be  called  for  In  any 
one  year;  that  the  plaintiff  had,  by  virtue 
of  this  contract,  at  various  times  called  for 
installments  of  stock  subscriptions  aggregat- 
ing $500,  which  the  defendant  has  failed  and 
refused  to  pay.  To  the  declaration  there  was 
a  demurrer,  of  which  no  further  notice  is 
taken  in  the  record.  It  was,  we  suppose, 
overruled,  as  It  should  have  been.  The  de- 
fendant then  filed  a  special  plea  In  writing, 
to  which  the  plaintiff  objected,  and  it  was 
properly  excluded  by  the  court;  and  there- 
upon the  defendant  offered  a  plea  in  writ- 
ing, which  was  received,  and  upon  which 
issue  was  Joined.  This  plea  states  that,  at 
the  time  the  contract  sued  upon  was  entered 
into,  one  Henry  Cook,  an  agent  of  the  plain- 
tiff, represented  to  the  defendant  that  plain- 
tiff had  secured  the  building  of  a  valuable 
woolen  mill  and  iron  foundry,  or  rolling  mill 
upon  its  property,  "and  had  contracted  for 
the  same,"  and  that  these  representations 
and  assurances  were  made  as  of  existing 
facts,  and  were  so  understood  by  the  parties, 
and  the  defendant,  believing  them  to  be  true, 
and  relying  upon  them,  was  induced  to  sub 
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scribe  to  tald  stock,  and  they  oonstitated  tbe 
consideration  upon  wlUch  lie  subscribed* 
Defendant,  in  conctnsion,  avers  that  these 
statements  were  false,  and  that  by  reason 
of  them  he  has  been  damaged  to  the  extent 
of  $1hN)0,  which  he  offers  to  set  ofT  against 
the  plaintifTs  demand. 

If  the  plea  had  stopped  with  the  averment 
that  the  plaintifTs  agent  represented  that 
plaintUf  had  ''actually  secured  the  locating 
and  building"  of  certain  mills,  it  is  not  clear 
that  it  would  not  have  been  obnoxious  to 
the  objection  that  it  stated  an  opinion,  and 
not  an  existing  fact,  as  it  is  obvious  that  it 
was  not  the  purpose  of  the  pleader  to  allege 
the  existence  of  the  mills,  but  that  they 
would  be  built  in  the  future.  Watkins  v. 
Improvement  Co.,  92  Va.  1,  22  S.  B.  554. 
But  the  additional  averment  that  the  plain- 
tiff had  "contracted  for  the  same"  is  a  state- 
ment of  a  fact,  which,  if  made  with  the  pur- 
pose of  Influencing  the  action  of  the  defend- 
ant, and  he,  relying  upon  it,  was  thereby 
induced  to  enter  into  the  contract,  and  it  aft- 
erwards turned  out  to  be  false,  the  defend- 
ant was  entitled  to  have  a  jury  to  pass  upon 
the  damages  suffered  by  him  by  reason  of  it 

The  jury  heard  the  evidence,  and  brought 
in  a  verdict  for  the  plaintiff,  upon  which  a 
judgment  was  rendered;  and  the  defendant 
thereupon  obtained  a  writ  of  error,  and  in 
this  court  assigns,  as  grounds  for  a  reversal 
of  the  judgment,  certain  rulings  of  the  cir- 
cuit court 

There  was  no  exception  taken  to  the  plea 
upon  which  the  trial  took  place,  and  it  would 
not  have  been  discussed  but  for  the  consid- 
eration that,  if  the  plea  presented  no  defense 
to  the  action,  then  the  judgment  for  the 
plaintiff  must  be  sustained,  though  error 
may  appear  in  the  progress  of  the  trial  upon 
that  plea.     Miller  v.  Fletcher,  27  Grat'  403. 

Having  come  to  the  conclusion  that  the 
plea  states  a  defense,  we  must  examine  into 
the  allegations  of  error.  The  principal  con- 
tention is  that  Henry  Cook,  who  made  the 
representation  upon  which  the  contract  was 
entered  into,  was  not  the  agent  of  the  plain- 
tiff. This  Is  true,  but  as  the  result  of  that 
negotiation  and  the  contract  entered  into 
upon  the  faith  of  these  representations,  if 
the  plea  be  true,  the  plaintiff  received  the 
sum  of  f400  in  cash,  and  by  bringing  this 
suit  has  elected  to  accept  and  abide  by  the 
contract  made  for  it  by  one  having  no  au- 
thority to  act,  and  by  whose  acts  and  repre- 
sentations it  was  in  no  respect  bound  until 
it  consented  to  enjoy  the  fruits  of  his  serv- 
ices; but,  having  done  so,  it  cannot  now  be 
heard  to  repudiate  his  agency.  Crump  v. 
Mining  Co.,  7  Orat  369;  Story,  Ag.  $  289 
et  seq.,  249;  Harvey's  Adm*r  v.  Steptoe*s 
Adm'r,  17  Grat.  803;  Insurance  Co,  v.  Talia- 
ferro (decided  at  present  term)  28  S.  B.  879. 

The  Instructions  asked  for  by  the  defend- 
ant correctly  state  the  law,  and  should  have 
been  given.  The  circuit  court,  however, 
made  additions  to  them  which  relieved  the 


company  from  all  responsibility  for  Cook's 
representations,  unle^^  the  jury  should  be- 
lieve from  the  evidence  that  he  was  in  fact 
the  agent  of  the  company  when  he  made 
them,  or  that  the  company  had  notice  of 
the  alleged  false  representations  when  the 
defendant  was  accepted  by  it  as  a  subscrib- 
er. The  plaintiff  would  thus  be  allowed  to 
enforce  a  contract  into  which  the  defendant 
was  beguiled  by  one  claiming  to  be  the  plain- . 
tiff's  agent,  while  the  plaintiff  is  exonerated 
from  responsibility  for  that  agent's  repre- 
sentations, without  which  the  contract  could 
never  have  been  procured.  The  plaintiff,  in 
accepting  the  contract  entered  into  on  its  be- 
half by  an  unauthorized  agent,  assumes  its 
burdens  as  well  as  its  benefits. 

We   are   of  opinion   that   the  Judgment 
should  be  reversed. 


(96  Va.  545) 

LYNCHBURG  &  R  ST.  BY.  CO.  v.  DAM- 

ERON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.   Jan«  27, 

1898.) 

ICuMiciPAL  Corporations  — PowBRs  — Go ABAHTT 

OP  Bonds— Injunction  bt  Taxpatsrs. 

1.  Taz^yen  may  sue  to  enjoin  a  city  from 
guaranty mg  bonds,  though  the  guaranty  would 
be  void  in  tlie  hands  of  innocent  purchasers. 

2.  Acts  1884.  p.  121,  c.  124,  i  8  (Acts  1887, 
p.  399,  c^  802,  f  7,  d.  87),  authorizing  Lynch- 
burg to  acquire  works  and  machinery  for  the 
generation  of  electricity  for  its  use,  gives  it  no 

Sower  to  guaranty  the  payment  of  bonds  issued 
y  a  corporation  to  pay  for  an  electric  plant  to  be 
built  to  furnish  the  city  with  light,  though  the 
city  takes  ample  security  and  an  option  to  pur- 
chase the  plant 

Appeal  from  circuit  court  of  city  of  Lynch- 
burg. 

Bill  by  R.  B.  Dameron  and  others  against 
the  Lynchburg  &  Bivermont  Street-Ralhvay 
Company  and  others.  Decree  for  plaintifTs, 
and  the  Lynchburg  St  Rl Vermont  Street-Bail- 
way  Company  appeals.     AUlnned. 

Blockford,  Horsely  &  Blockford  and  F.  S. 
&  T.  J.  Kirkpatrick,  tor  appellant.  Harrison 
&  Long,  Caskie  &  Coleman,  and  A.  W.  Nowlin, 
for  appellees. 

BUCHANAN,  J.  The  bill  in  this  case  was 
filed  to  restrain  the  city  of  Lynchburg,  its 
officers  and  agents,  from  indorsing  or  guar- 
antying certain  bonds  which  the  Lynchburg 
&  Bivermont  Street-Bailway  Company,  the 
appellant  here,  proposed  to  issue,  and  which 
the  city  had  agreed  to  guaranty,  and  to  annul 
that  agreement,  upon  the  ground  that  it  was 
ultra  vires  and  void. 

The  jurisdiction  of  a  court  of  equity  to  re- 
strain a  municipal  corporation  and  its  officers 
from  levying  and  collecting  an  unauthorized 
tax,  or  from  creating  an  unauthorized  debt, 
upon  the  application  of  one  or  more  taxpayers 
of  the  corporation,  who  sue  for  the  benefit  of 
themselves  and  all  others  similarly  situated,  is 
too  well  settled  to  admit  of  dispute.  Bull  v. 
Read,  IZ  Grat  78;   Byre  y.  Jacobs  14  Orat 
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422;  Redd  T.  SaperylBors,  31  Grat  686;  Roper 
7.  McWhorter,  77  Va.  214;  Crampton  v.  Za- 
briskie,  101  U.  &  eOl;  2  DiU.  Mun.  Corp.  f 
914  et  seq.;  1  Pom.  Eq.  Jar.  I  260.  And  this 
jurtodlctlon  Is  exercised  not  only  in  cases 
where  the  corporation  has  authority  under  cer- 
tain conditions,  wlilch  have  not  been  complied 
with,  to  make  subscriptions,  or  lend  its  credit 
to  another  corporation,  but  it  is  also  exercised 
in  cases  where  it  has  no  authority  to  make 
such  subscriptions  or  lend  such  credit  under 
any  circumstances. 

The  fact  that  securities,  when  Issued  by  a 
municipal  corporation,  may  be  void  in  the 
hands  of  Innocent  holders,  is  no  sufficient  rea- 
son why  the  taxpayers  of  the  corporation 
should  not  have  the  right  to  call  upon  a  court 
of  equity  to  prevent  them  from  being  issued, 
and  thus  avoid  the  threatened  wrong,  and  pro- 
vide a  remedy  which  will  at  once  reach  the 
whole  mischief,  secure  the  rights  of  all,  both 
for  the  present  and  the  future,  and  thus  avoid 
a  multiplicity  of  suits.  Bull  v.  Bead,  13  Grat. 
78;  1  Pom.  Eq.  Jur.  $  260;  2  Dill.  Mun.  Corp. 
§§  914r<916;  Crampton  v.  Zabrlskie,  101  U.  S. 
601;  2  High.  InJ.  i  1282;  Mayor,  etc.,  2  Rad- 
ecke,  ^  Md.  217,  231,  232;  Blake  v.  Mayor, 
etc.,  53  Ga.  173. 

Immediately  preceding  this  litigation  the 
city  of  Lynchburg  and  the  appellant  had  en- 
tered into  a  contract  by  which  the  latter  had 
undertaken  to  furnish  electric  lights  for  the 
city.  In  order  to  render  the  service  contracted 
for,  the  appellant  undertook  to  erect  an  en- 
tirely new  power  station,  in  which  the  city 
was  to  aid  it  The  provision  of  the  contract 
by  which  the  city  agreed  to  aid  the  appellant, 
and  the  validity  of  which  Is  attacixed  In  this 
case,  is  as  follows: 

"(18)  That  in  order  to  aid  the  said  com- 
pany in  the  construction  of  the  said  power 
station,  plant,  and  equipment,  for  the  fulfill- 
ment of  this  contract.  It  is  further  agreed  that 
the  said  company  shall  execute  a  mortgage 
upon  the  entire  plant  and  equipment  to  be 
constructed,  to  secure  to  the  holders  thereof 
Its  coupon  bonds,  in  such  denominations  as  it 
shall  see  fit,  to  the  amount  of  forty  thousand 
dollars  (^,000.00),  to  run  ten  years  from  the 
date  of  said  bonds  and  mortgage  (which  shall 
be  as  soon  as  the  said  plant  and  equipment 
are  erected,  and  have  been  accepted  as  here- 
inafter mentioned);  which  said  bonds  shall 
best  Interest  at  the  rate  of  five  per  cent, 
per  annum,  payable  semiannually,  and  shall 
be  nontaxable  by  the  city  of  Lynchburg.  The 
mortgage  aforesaid  shall  be  the  first  lien  upon 
the  entire  light  plant,  and  the  said  city  agrees 
to  guaranty  to  the  holders  thereof  the  pay- 
ment of  the  principal  of  said  bonds  and  in- 
terest thereon." 

It  is  settled  law  in  this  state  that  a  mu- 
nicipal corporation  possesses  and  can  exercise 
the  following  powers,  and  none  others:  First, 
those  granted  In  express  words;  second,  those 
necessarily  or  fairly  implied  in  or  incident  to 
the  powers  expressly  granted;  and,  third, 
those  essential  to  the  declared  objects  and 


purposes  of  the  corporation,— oot  simply  con- 
venient, bat  Indlspeiwable.  Oity  of  Winches- 
ter v.  Redmond*  9&  Va.  711,  25  S.  B.  1001,  and 
cases  cited;  1  DHL  Mun.  Corp.  §  89. 

There  is  no  claim  that  the  city  was  eacpiess- 
ly  authorized  to  guaranty  the  bonds  of  the  ap- 
pellant. The  contention  Is  that,  being  au- 
thorized by  its  charter  to  erect,  purchase, 
lease,  or  otherwise  acquire  suitable  works, 
machinery,  etc.,  for  the  generation  of  electric- 
ity for  the  use  of  the  city  and  its  inhabi- 
tants, and  to  do  all  things  which  may  be  nec- 
essary or  proper  to  carry  into  effect  the 
powers  conferred  upon  it  or  which  may  be 
necessarily  Incident  to  a  municipal  corporation 
(Acts  188i,  p.  121,  c  124,  |  3;  Acte  1887,  p. 
3d9,  c  302,  i  7,  cL  37),  it  had  the  implied 
power  to  make  the  contract. 

To  sustain  this  view,  it  is  argued  that  since 
the  object  intended  to  be  attained  by  the  con- 
tract for  guarantying  the  bonds  of  the  appelkmt 
was  a  proper  one,  and  within  the  powers  of 
the  city  council,  and  having  the  right  to  ex- 
pend the  moneys  of  the  city  dh%ctly  for  tbat 
object,  the  council  had  the  implied  or  Inciden- 
tal power  to  secure  the  same  result  indirectly 
by  aiding  the  appellant  in  doing  it;  and  that, 
instead  of  expending  money  for  that  purpose, 
it  could  lend  the  credit  of  the  dty  to  the  ap- 
pellant, especially  where  it  took  ample  security 
to  protect  the  city  from  loss,  and  an  option 
to  purchase  the  electric  plant  at  some  future 
time  if  the  city  desired  to  do  so. 

The  general  rule  is  that  the  officers  or  gov- 
erning body  in  a  corporation,  whether  public 
or  private,  have  no  Implied  power  to  bind  it  as 
the  surety,  indorser,  or  guarantor  for  another 
in  a  business  In  which  it  has  no  interest.  Such 
a  transaction  Is  not  within  the  scope  of  its 
business.  Their  authority  to  bind  It  by  con- 
tracts In  Its  name  is  of  the  same  general  char- 
acter as  that  by  which  a  partner  binds  his 
firm.  If  they  contract  in  a  matter  to  which 
the  business  of  the  corporation  or  partnership 
does  not  extend,  their  engagements  are  not 
valid,  as  against  the  corporation  or  the  firm, 
for  want  of  authority  to  bind  those  In  whose 
behalf  they  assume  to  act  Bank  of  Grenesee 
V.  Patchin  Bank,  13  N.  Y.  309.  314;  Steven- 
son V.  Hoy,  43  Pa.  St.  191;  Jones,  Ck)rp.  Bonds, 
I  280. 

The  city  of  Lynchburg  had  no  interest  hi 
the  bonds  to  be  guarantied,  nor  In  the  corpora- 
tion by  whom  and  for  whose  benefit  they  were 
to  be  Issued.  Its  council,  therefore,  bad  no 
power  to  bind  it  to  guaranty  these  bonds,  on- 
less  it  be  true  that  for  every  act  for  which  an 
agent  may  expend  his  principal's  money  he 
can  bind  his  principal  as  guarantor;  for  munic- 
ipal corporations  are  mere  agencies  of  the 
state,  for  the  accomplishment  of  certain  ends, 
and  in  the  exercise  of  their  powers  are  govern- 
ed by  the  same  general  principles  which  govern 
in  cases  of  principal  and  agent.  The  authorily 
to  expend  the  principal's  money  in  doing  a  par- 
ticular act  for  the  principal's  benefit  is  alto- 
gether different  from  lending  the  principal's 
credit  to  another  to  enable  him  to  do  the  same 
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act  for  himself,  and  in  which,  when  done,  the 
principal  has  no  Interest  The  two  tbhigs  are 
so  different,  as  was  said  In  the  case  of  Louisi- 
ana State  Bank  y.  Orleans  Nav.  Co.,  3  La.  Ann. 
294,  809,  that  It  Is  difficult,  on  legal  prin- 
ciples, to  establish  anything  like  any  approxi- 
mation between  them.  The  investment  or  ex- 
penditure of  money,  and  the  loaning  of  the 
credit  of  the  principal,  under  the  law  of  man- 
date, are  not  governed  by  the  same  rules.  The 
open  and  direct  appropriation  and  expenditure 
of  money  by  the  officers  of  a  municipal  corpora- 
tion has  nothing  in  common  with  the  contin- 
gent and  long-continuing  contract  of  suretyship. 

In  the  case  of  Richmond  &  W.  P.  Land,  Nav. 
&  Imp.  Co,  V.  Town  of  West  Point,  reported 
in  (Va.)  27  S.  B.  460,  461,  one  of  the  ques- 
tions discussed,  though  not  the  question  direct- 
ly Involved,  was  whether  a  municipal  corpora- 
tion which  had  the  power  to  purchase  property 
upon  a  credit,  and  bind  itself  by  bond  or 
promissory  note  for  its  payment,  could  borrow 
money  in  order  to  buy  the  same  property. 
Keith,  P.,  in  delivering  the  opinion  of  the  court, 
said:  *'It  Is  conceded  that  the  power  to  con- 
tract to  pay  A.  $10,000  at  the  end  of  the  year 
for  certain  work,  and  the  power  to  borrow 
$10,000  of  B.  upon  a  credit  of  a  year  for  the 
purpose  of  paying  A.  for  doing  the  work,  might 
seem,  at  first  sight,  to  be  substantially  identi- 
cal. The  amount  is  the  same  and  the  time 
of  payment  the  same;  the  creditor  only  is 
different"  **But,"  says  the  court,  quoting 
from  a  New  York  case  (Ketchum  v.  City  of 
Bufl!alo,14  N.  Y.  359),  "a  Uttie  examination  wUl 
show  that  there  Is  a  very  material  difference 
between  the  two.  If  the  power  of  the  corpora- 
tion to  use  its  credit  Is  limited  to  contracting 
directly  for  the  accomplishment  of  the  object 
authorized  by  law,  then  the  avails  or  considera- 
tion of  the  debt  created  cannot  be  diverted  to 
any  Illegitimate  purpose.  The  contract  not  only 
creates  the  fund,  but  secures  its  Just  appropria- 
tion. On  the  contrary,  if  money  be  borrowed, 
the  corporation  will  be  liable  to  repay  it,  al- 
though not  a  cent  may  ever  be  applied  to  the 
object  for  which  It  was  avowedly  obtained." 

If  such  a  corporation,  under  the  facts  assum- 
ed in  that  case,  has  no  implied  power  to  bor- 
row money  for  Its  own  purposes,  a  fortiori 
it  would  have  no  power  to  become  the  surety, 
indorser,  or  guarantor  of  another  corporation, 
to  enable  it  to  borrow  money  for  Its  purposes. 

It  Is  clear,  upon  principle,  that  a  municipal 
corporation,  which  has  authority  to  expend  cor- 
porate funds  in  doing  a  particular  act,  cannot 
lend  Its  credit  to  another,  to  enable  it  do  the 
same  act,  without  legislative  authority.  While 
the  authorities  upon  this  precise  point  are  not 
numerous,  they  fully  sustain  this  view. 

Mr.  Dillon,  in  his  work  on  Municipal  Ck>r- 
poratlons  (4th  Ed.)  8  471,  says:  "A  municipal 
corporation  cannot,  without  legislative  author- 
ity, become  the  surety  for  another  corporation 
or  taidlvldual;  cannot  guaranty  the  bonds  or 
obligations  of  another,  or  make  accommodation 
indorsements.  Such  authority  cannot  be  im- 
plied or  deduced  from  the  general  or  usual 


powers  conferred  upon  such  corporation.  Al- 
though such  corporation  may  have  power  to 
accomplish  a  certain  object,  and  expend  its 
revenues  or  money  therefor,  yet  this  does  not 
give  or  include  the  power  to  lend  its  credit 
to  another,  who  may  be  empowered  to  effect 
the  same  object" 

In  the  case  of  Louisiana  State  Bank  v.  Or- 
leans Nav.  Co.,  supra,  where  this  question  is 
very  fully  and  ably  discussed,  it  was  held  that 
the  city  of  New  Orleans  did  not  have^  au- 
thority to  guaranty  the  bonds  of  the  Orleans 
Navigation  €k>mpany  to  enable  it  to  do  an  act 
which  the  city  was  authorized  to  do,  although 
security  was  provided  for  in  the  contract  to 
protect  the  city  from  loss  by  reason  of  the 
guaranty. 

In  the  case  of  Blake  v.  Mayor,  etc,  58  Ga. 
173,  It  was  held  that  an  act  of  the  legislature, 
which  authorized  a  municipal  corporation  to 
subscribe  for  stock  in  railroads  and  to  issue 
bonds  to  pay  for  the  same,  did  not  authorize 
it  to  contribute  to  a  railroad  by  indorshig  its 
bonds. 

We  are  of  opinion  that  there  is  no  error  In 
the  decree  complained  of,  and  that  it  should  be 
affirmed. 

OABDWELL,  J.,  absent 


(95  Va.  870) 
CARDWELL  V.  KELLY.i 
(Supreme  Oourt  of  Appeals  of  Virgmia.    Jan.  27, 
1898.) 

CORPOBATIONS— LbGAUTT— ESTOPPBL. 

In  an  action  by  a  receiver  of  an  insolvent 
corporation  oc  a  subscription  to  stock,  the  sub- 
scriber is  estopped  from  denying  the  legality  of 
the  object  of  the  corporation,  where  the  subscrip- 
tion is  lawful  on  its  face. 

Error  to  circuit  oourt  of  city  of  RIchm&nd. 

Action  by  W.  D.  Cardwell,  receiver,  against 
M.  Kelly.  From  a  judgment  for  defendant, 
plaintiff  brings  error.     Reversed. 

Leake  &  Gartef ,  for  plaintiff  in  error.  H.  R. 
Pollard,  for  defendant  in  error. 

RIELY,  J.  The  sole  question  for  decision 
is  whether  a  subscriber  to  the  stock  of  a  cor- 
poration, who  was  allured  to  make  the  sub- 
scription by  the  chance  of  being  allotted  a 
lot  or  lots  in  a  drawing  for  distribution  of 
lots  of  unequal  value,  can  by  reason  thereof 
escape  the  payment  of  the  money  due  on  his 
subscription,  not  to  the  corporation,  but  to  its 
creditors,  whose  debts  were  contracted  upon 
the  faith  of  his  and  other  subscriptions. 

It  Is  a  fact  conceded  In  the  record  that  the 
corporation,  the  Virginia  Steel,  Iron  &  Slate 
Company,  is  Insolvent,  and  that  its  creditors 
cannot  be  paid  their  debts  unless  the  assess- 
ment of  45  per  cent,  made  by  the  chancery 
court  of  the  city  of  Richmond  on  its  stock- 
holders is  collected. 

In  conformity   to  the  constitution  ot  the 

1  Rehearing  denied 
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State,  the  buying,  seUing,  or  transferring  of 
ticketB  or  chaneea  in  any  lottery  Is  prohib- 
ited 1^  statute,  and  a  penalty  therefor  pre- 
scribed. Oonst.  art  5,  S  18;  Code,  H  8825, 
3826.  Whether  the  scheme  out  of  which  this 
controversy  has  arisen  is  within  the  prohibi- 
tion of  the  statute,  we  express  no  opinion,  as, 
in  the  view  we  take  of  the  case,  it  is  unnec- 
essary to  decide  tliat  question. 

It^  is  a  general  rule,  as  stated  by  an  able 
law-writer,  that  a  contract  or  an  agreement 
cannot  be  made  the  subject  of  an  action  if  it 
can  be  impeached  on  the  ground  of  dishon- 
esty, or  as  being  opposed  to  public  policy,— if 
it  be  either  contra  bonos  mores,  or  forbidden 
by  the  law.     Bvoom,  Leg.  Max.  706. 

A  defendant,  against  whom  it  is  sought  to 
enforce  such  a  contract,  may  show  its  ille- 
gality, and  a  court  of  justice  will  decline  to 
lend  Its  aid  to  enforce  a  contract  thus  wrong- 
fully entered  Into.  Where,  howerer,  the  par- 
ties are  in  pari  delicto,  but  the  plaintiif  can 
make  out  his  case  without  disclosing  the  un- 
lawful nature  of  the  contract,  it  is  not  a  uni- 
versal rule  that  the  defendant  will  be  allowed 
to  show  its  illegality  for  the  purpose  of  de- 
feating the  action. 

Contracts  which  are  founded  upon  an  ille- 
gal consideration,  as  being  immoral  or  con- 
trary to  public  good,  or  which  are  forbidden 
by  law,  are  void;  and  in  the  language  of 
Chief  Justice  Wllmot  in  C<rflins  v.  Blantem, 
1  Smith,  Lead.  Cas.  646,  "the  reason  why  the 
common  law  says  such  contracts  are  void,  is 
for  the  public  good."  They  are  injurious  to 
the  community,  and  violative  of  the  pollpy  of 
the  law;  and  so  the  courts,  having  in  view 
the  good  of  the  public,  and  the  policy  of  the 
law,  will  not  lend  their  aid  to  enforce  such 
a  contract  unless  they  can  see  that  to  do  so 
will  defeat  the  object  of  the  illegal  transac- 
tion, and  promote  the  interests  of  society  and 
the  i>olicy  of  the  law.  But  where,  in  the  par- 
ticular case,  it  appears  that  this  will  be  the 
result  of  the  enforcement  of  such  contract, 
the  maxim,  "nemo  allegans  turpltudinem 
suam  audiendus,"  is  rigorously  applied,  and 
the  defendant  will  not  be  allowed  to  plead 
and  prove  his  own  wrong. 

In  Stark's  Ex*ra  v.  Littlepage,  4  Rand.  (Va.) 
368,  Judge  Green,  in  commenting  on  the 
maxim,  "In  pari  delicto,  potior  est  conditio 
defendentls,"  said:  "But  this  rule  applies 
only  in  cases  where  the  refusal  of  the  courts 
to  aid  either  party  frustrates  the  object  of 
the  transaction,  and  takes  away  the  tempta- 
tion to  engage  in  contracts  contra  bonos 
mores,  or  violating  the  policy  of  the  laws.  If 
it  be  necessary,  in  order  to  discountenance  such 
transactions,  to  enforce  such  a  contract  at 
law,  or  to  relieve  against  it  in  equity,  it  will 
be  done,  though  both  the  parties  are  in  pari 
delicto.  The  party  is  not  allowed  to  allege 
his  own  turpitude  in  such  cases,  when  de- 
fendant at  law,  or  prevented  from  alleging 
it  In  equity,  whenever  the  refusal  to  execute 
the  contract  at  law,  or  the  refusal  to  relieve 
against  it  in  equity,  would  give  effect  to  the 


original  purpose,  and  encourage  the  parties 
engaging  in  such  transactions." 

In  a  case  of  the  nature  of  that  at  bar,  the 
court  will  be  governed  In  some  degrees  at 
least,  by  its  particular  circumstances.  It  will 
consider  whether  the  good  of  the  public  and 
the  policy  of  the  law  will  be  subserved,  and 
the  making  of  such  contracts  be  discouraged, 
by  enforcing  the  contract  in  the  case  before 
it,  or  by  refusing  to  do  so,  and  will  do  the 
one  or  the  other  as  will  advance  the  interests 
of  the  public  and  the  policy  of  the  law. 

It  Is  apparent  that  to  enforce  the  contract 
in  this  case  will  defeat  the  illegal  purpose  of 
the  parties  to  it,  and  tend  to  deter  other 
persons  from  entering  into  similar  contracts, 
thereby  upholding  the  policy  of  the  law  and 
promoting  the  public  good.  To  refuse  to  en- 
force it  would  encourage  the  making  of  tmch 
contracts;  for,  if  the  venture  succeeded,  the 
parties  would  reap  the  profits,  and,  if  It  Called, 
would  suffer  no  loss. 

If  the  corporation  was  seeking  to  recover 
the  subscription,  and  was  solvent,  then,  inas- 
much aa  its  payment  would  enable  the  unlaw- 
ful design  of  a  lottery  to  be  carried  out,  it 
would  be  proper  to  allow  the  defendant  to 
show  the  unlawful  purpose,  in  order  to  defeat 
the  transaction  and  prevent  similar  ones  in 
the  future;  but  to  allow  him  to  do  so  after 
it  has  become  insolvent  would  confer  immu- 
nity from  liability  on  the  guilty,  and  not  re- 
strain, but  encourage,  such  illegal  schemes. 

Moreover,  the  refusal  to  enforce  payment 
of  the  subscription  after  insolvency  of  the 
corporation  would  not  only  fall  to  advance 
the  interests  of  the  public,  and  contravene 
the  policy  of  the  law,  but  would  result  in 
great  injustice  to  innocent  creditora.  This  is 
•not  an  action  by  the  corporation,  one  of  the 
guilty  parties,  seeking  to  enforce  payment  of 
the  illegal  subscription,  but  an  action  by  the 
receiver  of  the  court,  appointed  at  the  in- 
stance of  creditora  of  the  corporation,  to  c<d- 
lect  the  subscriptions  due  to  it,  for  the  pur- 
pose of  paying  its  debts. 

It  was  asserted  by  Lord  Mansfield  In 
Montefiori  v.  Monteflori,  1  W.  Bl.  384,  and 
repeated  by  Broom  in  his  work  on  Legal 
Maxims,  that  "it  is  an  indisputable  proposi- 
tion that,  as  against  an  innocent  party,  no 
man  shall  set  up  his  own  iniquity  as  a  de- 
fense, any  more  than  as  a  cause  of  action.*" 

In  Pettit  V.  Jennings,  2  Bob.  (Va.)  676^  we 
have  a  forcible  illustration  of  the  implication 
of  this  principle  in  the  case  of  an  illegal  and 
void  contract.  In  that  case  the  attempt  was 
made  to  be  relieved  from  the  payment  of  a 
bond  that  was  alleged  to  have  been  given 
for  a  gaming  consideration,  as  against  the 
assignee  thereof,  who  had  been  induced  to 
purchase  the  bond  by  the  assurance  of  the 
obligor  that  there  was  no  objection  to  its  pay- 
ment, and  that  it  would  be  paid.  The  court 
denied  relief  to  the  obligor,  upon  the  ground 
that  he  was  estopped  by  his  conduct  from 
showing  the  unlawful  consideration  of  tiie 
bond.     Judge   Baldwin,    who   delivered    tbe 
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prevailing  opinion  in  the  case,  said,  after  ad- 
verting to  the  doctrine  of  estoppel:  "I  can 
perceive  no  good  reason  why  a  gaming  se- 
curity should  form  an  exception  to  the  gen- 
eral rnle  on  this  subject,  which  rests  upon 
principles  of  Justice  equally  applicable, 
whether  the  debt  be  void  in  its  Inception,  or 
be  avoided  by  payment  or  release,  or  by  any 
other  matter  ex  post  facto.  It  is  true  that 
a  contract  or  security  which  is  void,  either  by 
positive  law,  or  upon  principles  of  public 
policy,  Is  deemed  incapable  of  confirmation; 
but  the  doctrine  we  are  considering  is  not 
based  upon  the  Idea  of  confirmation,  which 
excludes  the  supposition  of  fraud,  but  upon 
the  fiict  of  fraud  in  the  original  representa- 
tion or  subsequent  denial,  which,  to  prevent 
iniquity,  is  made  to  operate  as  an  estoppel. 
Admissions  which  have  been  acted  upon  by 
others  are  conclusive  upon  the  party  making 
them  In  all  cases  between  him  and  the  per- 
son whose  conduct  he  has  influenced,  and  the 
party  is  estopped,  on  grounds  of  public  policy 
and  good  faith,  from  repudiating  his  own 
representations." 

The  capital  stock  of  a  corporation  is  its 
basis  of  ci^edit.  It  is  to  this  that  persons 
dealing  with  the  corporation  look,  and  upon 
which  they  rely  as  security  for  the  payment 
of  Its  obligations.  They  have  the  right  to 
assume,  in  the  absence  of  knowledge  to  the 
contrary,  that  it  exists  in  fact;  that  it  has 
been  fully  paid,  or  Is  vouched  by  valid  sub- 
scriptions. The  defendant  In  error  and  his 
fellow  suljscrlbers,  by  their  subscriptions, 
enabled  the  Virginia  Steel,  Iron  &  Slate  Com- 
pany to  organize  and  engage  In  the  business 
for  which  it  was  Incorporated,  and  In  the 
prosecution  whereof  it  contracted  debts  to 
Insolvency.  Those  who  dealt  with  It,  hav- 
ing no  knowledge  of  any  vice  in  the  sub- 
scriptions, were  entitled  to  rely  upon  Its  cap- 
ital stock  as  having  been  lawfully  created. 
The  subscribers  to  its  stock,  having  by  their 
conduct  enabled  the  company  to  hold  out  to 
the  public  that  It  had  a  validly  subscribed 
capital  stock,  are  estopped  to  deny  the  reality 
of  what  they  made  to  appear  to  exist,  and 
upon  which  others  were  led  to  rely.  The 
law  In  such  a  case  makes  the  apparent  real, 
as  to  those  who  have  been  thus  misled  to 
their  injury. 

In  Martin  v.  Land  Co.,  W  Va.  — ,  26  S.  B^ 
591  (a  cfise  that  was  most  carefully  consid- 
ered), subscribers  to  the  stock  of  a  Joint- 
stock  company,  who  asserted  that  they  had 
been  defrauded  in  making  their  subscrip- 
tions, were  held  to  be  estopped,  though  Inno- 
cent, from  setting  up  the  fraud  as  a  defense, 
because  they  had  failed  to  repudiate  their 
subscriptions  until  after  the  company  had 
become  Insolvent.  The  estoppel  was  raised 
in  that  case  in  favor  of  the  creditors  of  the 
company,  against  innocent  subscribers,  mere- 
ly because  they  had  delayed  too  long  in  repu- 
diating their  subscriptions.  There  mere  de- 
lay was  the  ground  of  tho  estoppel.  How 
much  greater  reason-  Is^there  for  holding  that 


subscrlben  to  the  capital  stock  of  a  com- 
pany are  estopped,  as  against  creditors,  from 
setting  up  the  invalidity  of  their  subscrip- 
tions, as  to  which,  if  Invalid,  the  subscribers 
were  in  pari  delicto  I  By  their  conduct  in 
making  the  subscriptions  they  enabled  the 
company  to  obtain  credit  on  the  faith  there- 
of, and  to  allow  them  now  to  repudiate  their 
subscriptions  would  operate  as  a  fraud  on 
the  creditors. 

Neither  the  contract  of  subscription,  nor 
the  prospectus  which  was  referred  to  and 
made  a  part  of  It,  was  unlawful  on  its  face. 
Their  introduction  in  evidence  was  all  that 
was  necessary  to  make  out  a  prima  fade 
case,  so  that  the  plaintiff  could  make  out  his 
case  without  disclosing  anything  unlawful 
in  the  transaction.  Its  unlawfulness  had  to 
be  shown  by  the  defendant  This  he  could 
only  do  by  pleading  and  introducing  proof 
of  his  .own  unlawful  conduct  And  this  he 
was  estopped  from  doing  as  agamst  creditors 
whom  his  unlawful  conduct  had  contributed 
to  mislead,  and  whom  the -plaintiff  represents. 

The  circuit  court  erred  In  the  admission  of 
evidence  on  the  part  of  the  defendant  to 
prove  the  illegality  of  the  contract  of  sub- 
scription, and  Its  Instruction  to  the  Jury.  Its 
Judgment  must  therefore  be  reversed,  the 
verdict  of  the  Jury  set  aside,  ana  a  new  trial 
awarded,  to  be  had  in  accordance  with  the 
views  expressed  in  this  opinion. 

GARDWELL,  J.,  absent 


(95  Va.  662) 

McCLANAHAN  et  al.  v.  ROANOKE  IRON 
CO.  et  al.  SAME  v.  WEST  ROANOKE 
LAND  CO.  SAME  v.  NEW  LANDSDOWN 
LAND  00.  et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.    Jan.  27, 
1808.) 

Equity— Laches— VoiDABLB  Dbbd; 
A  suit  by  a  widow  and  children,  who  were 
•beneficiaries  in  a  testamentary  trust,  against  the 
grantee  of  the  trustee,  to  recover  the  property 
conveyed,  could  not  be  maintained,  in  the  ab- 
sence of  fraud,  where  the  sale  was  voidable,  and 
not  void,  and  the  widow  and  children  had  en- 
Joyed  the  proceeds  thereof  for  over  20  years,  and 
had  not  instituted  proceedings  to  avoid  the  sale 
unto  more  than  three  years  had  elapsed  since 
the  youngest  child  became  of  age,  and  had  not 
offered  to  return  the  consideration  which  they 
received  for  the  land. 

Appeal  from  hustings  court  of  Roanoke. 

Three  suits  by  L.  B.  McClanahan  and  others 
against  the  Roanoke  Iron  Company  and  others, 
and  against  the  West  Roanoke  Land  Company, 
and  against  the  New  Landsdown  Land  Com- 
pany and  others,  to  recover  certain  land.  The 
suits  were  heard  together,  and  a  decree  VTas 
rendered  for  defendants,  from  which  phiintiffs 
appeal.    Affirmed. 

•McHugh  &  Baker  and  John  H.  Wright,  for 
appellants.  R.  H.  Logan,  A.  A.  Phlegar,  8. 
Grffln,  Scott  &  Staples,  and  Watts,  Robert- 
son &  Robertson,  for  appellees. 

1  Rehearing  denied* 
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KEITH,  P.  These  three  cafiee  were  instltnt* 
ed  in  the  hnstiiigs  court  for  the  city  of  Boanoke, 
were  heard  together,  disposed  of  l^  the  same 
decree,  and  will  be  treated  In  this  opmlon  as 
presenting  a  single  controyer^y. 

The  plaintiffs  are  the  widow  and  children 
of  James  McGlanahan,  who,  prior  to  1860,  re- 
moved from  the  county  of  Roanoke,  in  this 
state,  to  Buchanan  county,  in  the  state  of  Mis- 
souri. His  father,  James  McGlanahan,  Sr., 
died,  leaving  a  will,  by  which  he  disposed  of 
considerable  real  and  personal  estate.  This 
will  Is  dated  April  10,  1865,  and  was  admitted 
to  probate  In  the  county  of  Roanoke  in  No- 
vember of  that  year.  By  It  he  divided  his 
property  among  his  children;  and  by  the  sixth 
clause  of  Uie  codicil  he  appoints  his  son  "Ellsha 
B.  McGlanahan  trustee,  to  receive  and  hold  for 
the  wife  and  children  of  my  son  James  Mc- 
Glanahan the  share  of  my  estate  that  would  be 
coming  to  my  said  son  James,  said  sh%re  not 
to  be  subject  to  the  debts  or  contracts  of  my 
said  son  James." 

James  McGlanahan  seems  not  to  have  pros- 
pered In  Missouri.  There  is  a  letter  from  him 
in  the  record,  dated  July  21,  1869,  addressed 
to  his  sister.  In  whldi  he  refers  to  a  proposi- 
tion made  In  a  letter  from  her  to  him  for  the 
purchase  by  his  brother-in-law,  a  Mr.  Word, 
of  his  Interest  in  his  father's  estate.  He  says: 
"You  can  teU  him  [Mr.  Word]  I  will  take  fif- 
teen hundred  dollars  for  my  Interest,  as  I  have 
bought  a  piece  of  land  on  conditions  that  I 
can  get  that  money  to  pay  for  it.  I  am  not 
able  to  buy  and  pay  for  it  without  I  can  get 
that  money  unless  I  buy  on  time,  and  In  that 
case  it  will  cost  more  than  I  am  willing  to 
risk.  •  •  •  I  have  had  a  hard  row  to  hoe 
since  the  war  commenced,  lost  all  the  little  I 
had,  and  have  had  to  work  for  ten  children, 
pay  house  rent,  and  buy  all  that  we  used  of 
everything,  though,  as  high  as  everything  has 
been,  have  been  able,  by  economy  and  perse- 
verance, to  live.  This  year  I  have  a  crop  of 
wheat,  but,  owing  to  the  wet  weather,  it  has 
not  turned  out  much.  My  corn  crop  looks 
well,  and  I  hope  from  this  on  I  will  be  able  to 
get  on  better." 

Some  time  after  that  a  suit  was  instituted 
in  the  county  court  of  Roanoke,  in  which  all 
proper  parties  were  made,  having  for  its  ob- 
ject the  partitioning  of  the  real  estate  of  James 
McGlanahan,  Sr.,  or  its  sale  in  the  event  that 
it  proved  to  be  not  susceptible  of  partition  in 
kind,  and  with  the  additional  prayer  that  if, 
when  partitioned  among  those  entitled,  it  should 
be  made  to  appear  to  be  for  the  hiterests  of 
the  wife  and  children  of  James  McGlanahan, 
Jr.,  that  the  share  set  apart  for  them  should 
be  sold,  and  the  proceeds  of  sale  be  reinvested 
for  their  benefit  The  land  was  partitioned; 
the  share  allotted  to  the  wife  and  children  of 
James  McGlanahan,  Jr.,  was  sold  by  Elisha  B. 
McGlanahan,  trustee,  to  David  G.  Yates  by  deed 
dated  September  8^  1873,  and  the  proceeds 
were  transmitted  to  Missouri,  and  Invested  in 
real  estate  purchased  from  William  and  Eliza- 
beth Sutton.    The  sum  of  |3,300  in  cash  was 


paid  for  this  land,  and  a  deed  made  conveying 
it  to  the  widow  and  children  of  James  Mc- 
Glanahan, Jr.,  who  was  then  dead. 

D.  G.  Yates  has  from  time  to  time  disposed 
of  the  land  purchased  by  him  from  McGlana- 
han, trustee,  and  he  and  his  alienees  are  made 
parties  defendant  to  this  litigation.  Answers 
were  filed  and  proofs  were  taken  by  which  the 
facts  heretofore  stated  are  develq;)ed;  and  It 
is  further  shown  that  James  McGlanahan,  Jr.. 
left  10  children  surviving  him,  the  eldest, 
James  W.  McGlanahan,  bom  June  1,  1850,  and 
the  two  youngest,  Lucy  F.  and  Mary  L.,  bom, 
respectively,  January  2,  1865,  and  August  19, 
1867.  These  suits  were  commenced  on  the 
30th  day  of  March,  1892,  nearly  four  years  aft- 
er the  youngest  child  had  attained  her  major- 
ity. Elisha  B.  McGlanahan  unhappily  became 
a  lunatic  a  short  time  before  these  suits  were 
instituted,  and  died  a  very  little  while  after- 
wards. 

The  claim  of  the  plaintiffs  Is  that  the  county 
court  of  Roanoke  had  no  Jurisdiction  to  sell  the 
real  estate  of  persons  under  disability;  that  the 
proceedings  in  that  court  In  the  suit  of  Mc- 
Glanahan et  al.  against  Word  et  al.,  in  whldi 
the  real  estate  of  James  McGlanahan,  Sr.,  was 
partitioned,  and  the  trustee,  E.  B.  McGlanahan, 
was  directed  to  sell  and  reinvest  the  share 
allotted  to  the  wife  and  children  of  James  Mc- 
Glanahan, Jr.,  were  a  nullity;  and  that  the 
act  of  assembly  passed  the  3d  day  of  Febra- 
ary,  1873,  upon  which  the  appellees  rely  to 
validate  those  proceedings,  was  hi  violation  of 
the  constitutional  restraint  uiwn  legislative 
power,  and  was  likewise  null  and  void  and  in- 
effectual to  accomplish  that  purpose.  Tliey 
further  contend  that  the  deed  from  Bllsha  B. 
McGlanahan  made  hi  pursuance  of  the  decree 
In  that  cause  was  a  breach  of  the  trust  reposed 
in  him;  was  in  excess  of  his  authority,  and 
absolutely  void;  and  that  neither  by  force  of 
Judicial  proceedings  nor  by  the  act  of  the  legis- 
lature, which  vainly  attempted  to  give  validity 
to  them,  nor  by  the  deed  from  the  trustee 
which  undertook  to  convey  the  real  estate  in 
controversy,  was  any  right  or  title  thereto  vest- 
ed in  D.  G.  Yates;  and  that  an  who  took  under 
that  deed  took  with  notice  of  its  Infirmity. 
They  therefore  pray  that  the  said  deed  and  all 
subsequent  conveyances  may  be  set  aside  and 
annulled,  that  the  complainants  may  be  put  hi 
possession  of  the  land,  and  that  the  defendants 
be  requked  to  account  for  the  rents  and  profits 
during  the  period  that  they  have  had  it  hi  pos- 
session. 

The  defenses  relied  on  are:  First,  that  eq- 
uity has  no  Jurisdiction,  the  remedy  of  the 
complainants  being  complete  and  adequate 
at  law;  that  the  Judicial  proceedings  In  the 
suit  in  the  county  court  of  Roanoke,  aided 
by  the  special  legislation,  to  all  of  which 
reference  has  been  made,  together  with  the 
deed  from  the  trustee,  vested  a  good  title 
In  D.  G.  Yates  to  the  land  in  controversy; 
and  that,  If  this  be  not  true,  the  complain- 
ants have  acquiesced  in  all  that  has  been 
done^  have  received  and  enjoyed  the  money 
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arising  from  the  sale  of  the  land  in  Virginia, 
which  was  reinvested  for  their  benefit,  know- 
ing the  source  from  which  it  came,  and  hare 
80  dealt  with  the  property  thus  purchased, 
and  with  the  money  derived  from  the  sale 
of  the  land  in  controversy,  as  to  estop  them 
from  disaffirming  what  has  been  done,  espe- 
cially in  view  of  the  fact  that  they  make 
no  offer  to  return  that  which  they  have  re- 
ceived. 

There  is  a  general  charge  of  fraud  in  the 
bill  made  by  the  plaintiffs  against  their  un- 
cle and  trustee,  but  there  is  not  a  shadow 
of  proof  to  substantiate  it  From  all  that 
appears,  he  acted  in  perfect  good  faith,  an- 
imated by  no  other  purpose  than  to  deal 
with  the  trust  confided  to  his  care  so  as  to 
promote  the  best  interests  of  the  benefi- 
ciaries. 

There  is  some  attempt  to  show  that  the 
plaintiffs,  in  their  dealings  in  this  matter, 
acted  in  ignorance  of  their  rights;  that  they 
were  not  informed  as  to  the  source  from 
which  the  money  was  derived  which  was  re- 
ceived and  reinvested  in  their  name  in  prop- 
erty purchased  from. Sutton  and  wife;  but 
the  evidence  is  conclusive  to  the  contrary. 

The  will  of  James  McGlanahan  devises  ti 
share  of  his  estate  to  a  trustee  to  "hold  for 
the  wife  and  children  of  my  son  James  Mc- 
Glanahan,*' and  the  deed  from  Sutton  and 
wife  is  to  the  widow  and  children,  naming 
them  all.  This  coincidence  between  the 
beneficiaries  under  the  will  and  the  numer- 
ous grantees  in  the  deed  is  not  accidental, 
and,  when  taken  in  connection  with  the  fftct 
that  the  appellees  had  a  copy  of  the  will  of 
their  grandfather,  it  is  strongly  confirma- 
tory, if,  indeed,  corroboration  were  needed, 
of  James  W.  McGlanahan,  the  eldest  of  the 
children,  who  testifies  with  candor  and 
frankness  upon  this  subject.  He  states  that 
bis  father  left  no  real  estate,  and  very  lit- 
tle personal  property;  that  he  had  been  a 
renter  of  land,  and  upon  his  death  the  fam- 
ily talked  among  themselves  about  selling 
their  interests  in  Virginia,  and  reinvesting  In 
Missouri;  that  they  wrote  to  their  uncle 
Elisha  about  selling  the  land  (as  their  father 
had  done  before  them);  and  the  conclusion 
is  irresistible  that  the  proceedings  taken 
looking  to  a  sale  of  the  Virginia  property 
were  instituted  in  accordance  with  the  sug- 
gestions thus  made  to  the  trustee  by  the 
father,  and  upon  his  death  by  the  elder 
brother,  as  representing  his  mother,  younger 
brothers,  and  sisters.  He  states  that  the 
Sutton  land  was  bought  in  the  latter  part 
of  Id  4  2,  and  that  the  money  paid  for  it  came 
from  his  uncle  Elisha,  in  Virginia,  and  that 
in  transmitting  it  his  uncle  stated  that  it 
came  from  the  estate  of  James  McGlanahan. 
Sr. 

It  appears  further  from  his  deposition  that 
these  children  have  conveyed  their  shares 
in  this  land  to  John  McGlanahan,  who  now 
owns  the  whole  of  it,  with  the  exception  of 
the  shares  of  Sallie  and  Anna  Reynolds;  and 


from  their  depositions  it  appears  that  they 
also  have  agreed  to  sell  their  shares  to  their 
brother  John. 

A  careful  study  of  the  record  leads  us  irre- 
sistibly to  the  conclusion  that  the  plaintiffs 
knew  that  fhe  money  invested  in  the  land 
purchased  of  Sutton  was  the  proceeds  of  the 
sale  of  land  devised  to  them  by  their  grand- 
father in  Virginia;  that  the  sale  and  trans- 
mission of  the  proceeds  to  Missouri,  and 
their  reinvestment,  were  free  from  all  fraud; 
that  the  property  in  Roanoke  was  sold  at 
a  fair  price,  and  judiciously  reinvested  with 
the  knowledge  and  approval  of  those  inter- 
ested who  have  received  the  benefit  of  it  dur- 
ing their  infancy,  and  have  by  their  coii)rse 
of  dealing  with  the  subject  since  they  at- 
tained their  majority  approved  and  confirm- 
ed what  was  done  in  their  behalf  while  they 
labored  under  legal  disability.  Without  pass- 
ing upon  the  effect  of  the  proceedings  had  in 
the  county  court  of  Roanoke,  we  are  of  opin- 
ion that  the  deed  from  Elisha  B.  Mcdana- 
han  to  D.  G.  Yates  passed  the  legal  title  to 
the  vendee,  and  was  a  voidable,  and  not  a 
void,  transaction,  and  was  one^  therefore, 
capable  of  being  validated  by  the  subset 
quent  acquiescence  and  ratification  of  those 
Interested.  Having  knowledge  of  what  had 
been  done,  it  was  the  duty  of  the  appellants 
to  disaffirm  the  transaction  entered  into*  In 
their  behalf  promptly  on  coming  of  age.  In- 
stead of  doing  so,  they  waited  more  than 
three  years  and  a  half  after  the  youngest  of 
them  had  attained  her  majority,  and  all  of 
them  have  dealt  with  the  property  as  their 
own  in  which  the  proceeds  of  the  land  they 
are  now  seeking  to  recover  were  invested. 
After  such  inexcusable  delay  in  the  assertion 
of  their  rights  superadded  to  positive  acts 
of  affirmance,  after  having  waited  until  the 
trustee,  who  acted  in  their  behalf,  had  be- 
come a  lunatic,  and  died,  it  is  too  late  for 
the  appellants  to  come  into  a  court  of  eq- 
uity, and  a8%to  have  this  sale  annulled,  and 
rights  disturbed  which  vested  26  years  ago, 
and  which  have  been  transmitted  to  a  long 
succession  of  alienees,  who  have  expended 
^  large  sums  of  money  in  the  development  and 
'improvement  of  the  propertj  purchased,  and 
that,  too,  without  any  offer  to  return  the 
consideration  which  they  have  received. 

For  authority  for  this  proposition  we  shall 
content  ourselves  with  citing  the  opinion  of 
Judge  Moncure  in  the  case  of  Mustard  v. 
Wohlford's  Heirs,  15  Grat.  341,  in  which  he 
uses  the  following  language: 

"W]^^^'^  the  effect  of  avoiding  the  contract 
of  sale  by  an  Infant  Is,  on  the  one  hand,  to 
entitle  him  to  demand  and  recover  the  prop- 
erty sold,  so  It  Is,  on  the  other  hand,  to  en- 
title the  other  contracting  party  to  demand 
and  recover  the  consideration  received  by 
the  Infant,  or  so  much  of  it  as  may  then 
remain  In  his  hands  In  kind.  Indeed,  if  the 
infant,  after  arriving  at  age,  and  before  any 
act  of  disaffirmance  by  him,  alien  any  part 
of  the  consideration,  or  exercise  any  une- 
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qulYOcal  act  of  ownership  oyer  It,  or  retain 
it  in  his  hands  in  kind,  for  an  unreasonable 
length  of  time,  he  may  thereby  affirm  the 
contract,  and  render  it  absolutely  binding." 
Also  HlUyer  y.  Bennett,  8  Bdw.  Gh.  222;  2 
Story,  Eq.  Jur.  ^  1262. 

The  appellees  rely  also  fn  support  of  their 
bill  upon  the  statute  of  limitations,  but  we 
deem  It  unnecessary  to  consider  that  and 
other  Interesting  questions  arising  upon  the 
record. 

For  the  reasons  already  given,  we  are  of 
opinion  that  there  Is  no  error  in  the  decree 
complained  of,  and  it  is  affirmed. 

GARDWELL,  J.,  absent 


(95  Va.  636) 

TOWNSBND  et  al.  ▼.  OUTTEN  et  al.i 

(Supreme  Gourt  of  Appeals  of  Virginia.    Jan.  20, 

1898.) 

Dbsd— Rblbasb  op  Interest— Pabtition. 

1.  A  party  to  whom  a  remainder  in  land  has 
been  granted,  who  accepts  other  land  from  the 
pantor  upon  condition  of  releasing  the  former 
interest,  and  who  executes  a  deed  releasing  such 
interest,  devests  herself  thereoL 

2.  A  deed,  after  reciting  that  the  parties  own- 
ed the  land  aa  joint  tenants  in  fee  simple,  re- 
cited that,  in  order  to  make  a  partition  between 
them,  and  that  thev  and  their  successors  might 
seTtrally  enjoy  their  portions  of  the  land,  they 
thereby  made  a  partition  and  division  of  said 
land  in  a  certain  manner.  The  deed  then  set 
off  a  portion  to  each,  and  contained  a  covenant 
for  the  quiet  enjoyment  by  each  of  the  part  al- 
lotted him,  but  contained  no  conveying  clause. 
Heldf  that  the  deed  was  merely  a  partition  by 
whidi  each  might  hold  the  part  allotted  him  in 
severalty,  without  disturbance  from  the  other, 
and  did  not  convey  to  one  a  share  of  the  other's 
interest. 

3.  Where  a  deed  of  partition,  which  does  not 
purport  to  convey  any  interest  in  the  land,  recites 
that  the  parties  are  seised  in  fee  simple  as  joint 
tenants,  with  a  covenant  for  the  quiet  enjoy- 
ment of  each  in  the  portion  allotted  him,  a  party 
to  the  deed,  or  his  successors,  are  not  estopped 
to  deny  that  the  other  party  has  any  interest  in 
land  allotted  him.  ^ 

Appeal  from  chancery  court  of  Norfolk. 

Bill  by  Georgeane  V.  Outten  and  others 
against  Thomas  A.  Townsend  and  others. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Heath  &  Heath  and  J.  F.  Crocker,  for  ap- 
pellants. TuDstall  &  Thorn  and  Loyall  & 
Taylor,  for  appellees. 

BUCHANAN,  J.  After  the  decision  of  this 
court  in  the  case  of  Nye  r.  Lovitt,  reported 
m  92  Va.  710,  24  S.  E.  345,  the  parties  claim- 
ing under  Henry  C.  Lovitt  filed  their  bill 
against  Mary  D.  Lovitt,  Hattie  L.  Land,  and 
her  husband,  and  the  parties  claiming  under 
Robert  C.  Lovitt,  for  the  purpose  of  having 
the  division  line  established  in  the  attempted 
partition  of  February  8,  1876,  between  Henry 
and  Robert  Lovitt,  confirmed  as  a  division 
line  dividing  the  Brambleton  property  into 
two  parts,  and  to  have  Mary  D.  Lovitt  and 

1  Hehearhig  denied. 


Hattie  li.  LanA  adjudged  to  be  the  owners 
of  that  portion  of  the  land  allotted  to  Rob- 
ert In  the  attempted  partitioo,  and  the  oom- 
plalnants  adjudged  to  be  the  owners  of  that 
portion  allotted  to  Henry,  according  to  their 
respective  rights  therein. 

The  trial  court  granted  the  relief  sought 
by  the  bill,  and  from. that  decree  the  defend- 
ants claiming  under  Robert  took  this  appeal. 

In  the  case  of  Nye  v.  Lovitt  it  was  conced- 
ed that  Mrs.  Jane  E.  Brown,  the  sister  of 
Robert  and  Henry  Lovitt,  and  one  of  the 
heirs  of  the  body  of  Mrs.  Jane  G.  Loritt,  was 
no  longer  entitled  to  any  interest  in  the  land 
conveyed  by  the  deed  of  January  7,  1866u 
That  concession  was  based  upon  the  fact 
that  George  Bramble,  the  grantor  in  that 
deed,  had  by  another  deed  conveyed  certain 
property  to  her  upoQ  condition  that  she 
should  release  and  give  up  all  her  interest  as 
one  of  the  heirs  of  her  mother  in  and  to  the 
first-named  property,  and  that  she  had  ac- 
cepted the  property  conveyed  by  the  last- 
named  deed,  and  executed  a  deed  releasing 
all  her  interest  in  the  Brambleton  property. 

It  is  now  insisted,  or  at  least  suggested,  by 
counsel  for  sppellante,  that  notwithstanding 
that  concession,  and  the  facts  upon  which 
the  concession  was  based,  Mrs.  Brown  still 
has  some  interest  in  the  Brambleton  prop- 
erty. If  the  concession  in  that  case  did  not 
conclude  the  parties  to  that  suit  from  rais- 
ing that  question  in  this  case,  the  acts  of 
Mrs.  Brown  In  taking  under  the  deed  which 
required  her  to  surrender  her  interest  in  the 
Brambleton  property,  and  her  release  of  that 
interest  by  deed  (a  copy  of  which  will  be 
found  in  the  record  in  the  case  of  Nye  v. 
Lovitt,  and  to  which  it  was  agreed  the  court 
could  look  In  passing  upon  this  question), 
devested  her  of  all  Interest  in  the  Bramble- 
ton property. 

It  is  clear  that  if  the  deed  made  between 
Robert  and  Henry,  by  which  they  divided 
the  land  into  two  parts,  was  a  mere  parti- 
tion deed,  the  appellants  have  no  interest  in 
the  land  allotted  to  Robert,  and  no  rights 
or  equities  which  would  prevent  the  court 
from  granting  the  relief  prayed  tor.  And 
as  we  understand  the  counsel  of  the  appel- 
lants, this  Is  admitted. 

They  insist,  however,  that  the  deed  is  not 
a  mere  deed  of  partition,  by  which  there  was 
a  simple  extinguishment  of  the  interest  of 
each  in  the  land  allotted  to  the  other,  but 
that  the  effect  of  the  provisions  of  the  deed 
was  to  Invest  Robert  with  title  to  one-half 
of  Henry's  fee-simple  interest,  or  at  least  the 
deed  contains  a  recital  that  they  were  seised 
in  fee  simple,  and  had  equal  shares  as  Joint 
tenants  in  and  to  the  whole  tract,  and  a 
covenant  for  quiet  enjoyment,  and  that  by 
reason  of  this  recital  and  covenant  Henry 
and  those  who  claim  under  him  are  estopped 
from  denying  that  Robert  had  a  fee-simple 
estate  in  the  land  in  question,  and  that  such 
estate  is  now  owned  and  held  by  the  appel- 
lants under  mesne  conveyances  from  him. 
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Xbe  deed  mnst  be  cimBtnied  according  to 
Uie  intention  of  the  parties  as  gathered  from 
the  whole  Instrument  A  careful  examina- 
tion of  it  satisfies  us  that  the  intention  of 
the  parties  in  making  it  was  merely  to  par- 
tition the  land  between  them  so  that  each 
might  hold  the  part  allotted  him  in  several- 
ty, and  without  disturbance  from  the  other, 
and  those  who  take  under  him. 

The  deed,  after  reciting  how  the  parties 
acquired  their  interest  in  the  land,  and  what 
that  interest  was,  sets  forth  the  object  of  the 
deed  as  follows: 

"Now,  therefore,  to  the  end  that  a  perfect 
partition  may  be  had  and  made  between 
them,  the  said  Robert  C.  Lovitt  and  Henry 
C  Lovltt,  of  all  and  singular  of  the  lot,  piece, 
or  parcel  of  the  land  aforesaid,  and  that  ev- 
ery of  them,  their  and  every  of  their  heirs, 
executors,  and  administrators  or  assigns, 
may  from  henceforth  severally  have  and  en- 
joy, without  any  impeachment  or  disturb- 
ance of  the  other  of  them,  his  or  their  heirs, 
executors,  administrators,  or  assigns,  his 
and  their  portion  and  part  of  said  lot,  piece, 
or  parcel  of  land  aforesaid,  the  said  Robert 
C.  Lovltt  and  Henry  C.  Lovltt,  by  their  own 
mutual  consent  and  agreement,  have  made 
partition  and  division,  and  by  these  presents 
do  make  partition  and  division,  of  the  said 
lot,  piece,  or  parcel  of  land  aforesaid  in 
manner  and  form  as  hereinafter  mentioned." 
The  deed  then  declares  that  Henry  shall 
have  for  his  part  a  certain  portion  of  the 
land,  and  Robert  shall  have  for  his  part  the 
other  portion,  describing  each,  and  then  fol- 
lows the  covenant  that  neither  of  them,  nor 
any  person  who  claims  under  either,  shall 
disturb  the  other  in  the  possession  and  en- 
joyment of  the  part  allotted  him. 

There  is  no  conveying  clause  in  the  deed; 
nothing  in  it  to  show  that  either  party  con- 
templated acquiring  any  title  or  Interest 
from  the  other,  or  that  either  intended  to 
acquire  any  new  rights  by  it  Its  whole  pur- 
pose was  to  regulate  the  manner  in  which 
their  existing  rights  (as  they  understood 
them)  should  be  held  and  enjoyed,  and  nei- 
ther party  lost  anything  by  the  deed  except 
the  right  to  hold  the  property  in  common, 
and  neither  gained  anything  except  to  hold 
the  interest  claimed  by  htm  In  severity. 
Dawson  v.  Lawrence,  18  Ohio,  543;  Duvis  v. 
Agnew,  e?  Tex.  206.  2  S.  W.  43,  376. 

We  do  not  think  that  the  doctrire  of  es- 
toppel relied  on  by  the  appellants  has  any 
application  to  a  case  like  this,  it  Is  well 
settled  that  a  grantor  is  estopped  to  claim 
a  title  which  he  has  afterwards  acquired, 
not  only  where  there  is  a  warranty,  but  also 
where  the  deed  of  conveyance  recites  or 
affirms,  expressly  or  impliedly,  that  the 
grantor  is  seised  of  a  particular  estate*  which 
the  deed  purports  to  convey,  and  upon  the 
faith  of  which  the  bargain  was  made.  Nye 
V.  Lovltt,  and  cases  cited,  supra.  Rut  the 
deed  in  this  case,  as  we  have  seen,  does  not 
purport  to  convey  anything;  there  was  no 


bargain  made  for  the  purchase  or  sale  of 
any  Interest 

The  parties  claiming  under  Henry  Lovltt 
are  not  asserting  any  claim  to  the  land  al- 
lotted to  Robert  They  are  only,  asking  that 
they  may  be  permitted  to  hold  the  portion 
allotted  to  Henry,  and  be  quieted  in  their 
possession. 

The  result  of  upholding  the  appellants*  con- 
tention would  be  to  allow  them  to  remain  in 
possession  of  one-half  of  the  land  allotted 
to  Robert  in  the  attempted  partition,  to 
which  they  have  no  title  whatever,  and 
thus  compel  those  who  claim  under  Henry  to 
surrender  to  Mary  D.  Lovltt  and  Hattie  L. 
Land  one-half  of  the  land  allotted  to  Henry, 
so  that  he  or  those  who  claim  under  him 
would  only  get  one-fourth  of  the  Bramble- 
ton  property,  Instead  of  the  one-half  which 
he  took  under  the  deed  of  January  7,  1865. 
In  other  words,  to  apply  the  doctrine  of  es- 
toppel in  this  case  as  asked  for  by  the  ap- 
pellants, would  deprive  those  who  claim 
under  him  that  had  good  title  of  one-half 
of  his  interest,  and  would  allow  those  who 
claim  under  him  who  had  no  title  to  hold 
the  other  half.  As  was  said  in  the  case 
of  Davis  V.  Agnew,  supra,  where  this  ques- 
tion arose  in  construing  the  effect  of  a  deed 
of  partition  with  full  warranty:  "Rules 
upon  this  subject  have  been  adopted  to  sus- 
tain rights  and  to  prevent  injustice;  but  no 
technical  application  of  them  can  be  made 
for  the  purpose  of  creating  rights  where 
none  exist,  aad  to  perpetrate  a  wrong." 

We  are  of  opinion  that  the  decree  com- 
plained of  is  clearly  right  lu^d  should  be 
affirmed. 

OARDWELL,  J.,  absent 


(98  Va.  564> 

CTTY  OF  NORFOLK  et  al.  v.  NORFOLK 
LANDMARK  PUR.  CO.  et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
27,.  .1808-) 

Fbbsdom  op  Prbss  —  Taxatioh  —  UNiroaif ITT— 

Licenses— Municipal  Corporations— 

Statut  es— Const  ructi  on. 

1.  An  ordinance  imposing  a  license  tax  npon 
the  business  of  publishing  a  newspaper  does  not 
abridge  the  freedom  of  the  press. 

2.  Such  an  ordinance  does  not  violate  Const, 
art.  10.  I  1.  requiring  taxation  to-be  equal  and 
uniform. 

3.  Nor  does  it  violate  Const  art  10,  i  4,  em- 
powering the  general  assembly  to  levy  a  tax  up- 
on businesses  which  cannot  be  reached  by  an  ad 
valorem  system. 

4.  The  genera]  law  (section  1042)  authorising 
cities  to  impose  a  tax  for  the  priTllege  of  doing 
anything  for  which  a  license  is  required  by  the 
state  does  not  prevent  Norfolk  from  taxing  a  cer- 
tain business  under  a  charter  authorizing  it  to 
raise  money  to  defray  its  expenses  "in  accord- 
ance with  the  •  •  •  laws  of  the  state," 
though  the  state  does  not  tax  snch  business. 

Appeal  from  circuit  court  of  city  of  Nor- 
1  Rehearing  denied. 
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BUI  Iqr  the  Norfolk  lAndxnark  PubUahlng 
Company  and  others  against  the  city  of  Nor- 
folk and  others  to  enjoin  the  enforcement  of 
an  ordinance  imposing  a  license  tax.  Decree 
for  plaintiffs,  and  defendants  appeaL  Beyers- 
€d. 

Walter  H.  Taylor,  for  appellants.  Goode  & 
Taylor,  for  appellees. 

HABRISON,  J.  The  councils  of  the  city  of 
Norfolk  in  April,  1897,  adopted  an  ordinance 
imposing  a  license  tax  on  every  person,  firm, 
or  corporation  in  that  city  engaged  in  the  pub- 
lication of  a  newspaper. 

This  tax  is  resisted  upon  the  ground,  first, 
that  the  ordinance  in  question  is  in  yiolatlon 
of  the  constitution  of  Virginia  and  the  bill  of 
rights,  in  that  the  freedom  of  the  press  is 
thereby  restrained. 

A  tax  imposed  upon  the  buslnesp  of  publish- 
ing a  newspaper  is  not  an  abridgment  of  the 
freedom  of  the  press.  The  guaranties  of  the 
constitution  and  bill  of  rights  in  favor  of  the 
freedom  of  the  press,  freedom  of  speech,  and 
personal  liberty,  were  never  intended  to  re- 
strict the  right  of  taxation  for  the  support  of 
the  government  If  these  guaranties  did  re- 
strict the  power  of  taxation,  the  government 
would  soon  be  insolvent,  and  powerless  to  fur- 
nish the  protection  claimed. 

In  the  Federalist,  p.  632,  note,  Mr.  ECamil- 
ton  says:  "I  know  not  by  what  logic  it  could 
be  maintained  that  the  declarations  In  the 
constitution  in  favor  of  the  freedom  of  the 
press  would  be  a  constitutional  impediment  to 
the  imposition  of  duties  upon  publications  by 
the  state  legislatures." 

The  only  case  we  have  met  with,  involving 
this  question,  is  In  re  Jager,  29  S.  G.  438,  7 
S.  E.  605.  There  a  license  tax  was  imposed 
upon  the  newspaper  business,  and  it  was  held 
that  such  a  tax  did  not  violate  the  constitu- 
tional provision  in  favor  of  the  liberty  of  the 
press;  the  court  saying,  "We  cannot  see  that 
a  tax  on  the  business  of  publishing  a  news- 
paper is  any  more  an  abridgment  of  the  lib- 
erty of  the  press  than  a  tax  on  the  office,  type, 
and  other  material  used  in  the  business." 

The  second  and  third  objections,  that  the 
ordinance  violates  the  provision  of  equality 
and  uniformity  of  taxation  enjoined  by  section 
1,  art.  10,  of  the  constitution,  and  section  4 
of  the  same  article,  which  governs  the  imposi- 
tion of  licenses,  are  not  tenable.  Those  sec- 
tions were  construed  by  this  court  in  the  case 
of  Com.  V.  Moore,  25  Grat.  951,  which  in- 
volved the  constitutionality  of  a  law  imposing 
a  license  tax  upon  merchants.  The  same  posi- 
tion was  taken  there  that  is  taken  here,  and, 
without  repeating  the  reasons  of  the  court  in 
that  case,  it  is  sufficient  to  say  that  the  con- 
clusions there  reached  settle  the  question  that 
the  imposition  of  the  tax  under  consideration 
does  no  violence  to  either  of  the  constitutional 
provisions  invoked  against  it 

The  fourth  and  last  objection  urged  to  the 
ordinance  Is  that  it  is  in  violation  of  section 
1042  of  the  general  law  In  respect  to  cities 


and  towDs,  whldi  providei  that  the  oomicU 
of  a  city  or  town  may  Impose  a  tax  for  the 
privilege  of  doing,  within  its  limits,  anything 
for  which  a  license  is  required  by  the  state. 

In  other  words,  the  qnestloD  presented  is, 
can  the  city  of  Norfolk  tax  what  the  state 
does  not  tax?  The  legislature  can  nndonbted- 
ly  confer  power  upon  a  municipality  to  tax 
what  is  not  taxed  by  the  state,  and  has  done 
so  repeatedly,  which  would  Indicate  that  there 
is  no  public  policy  against  the  grant  of  sach  a 
power.  The  only  question,  therefore.  Is,  has 
that  power  been  conferred  upon  the  d^  of 
Norfolk? 

The  language  of  the  charter  material  In  con- 
sidering this  question  is  as  foUows:  '*For  the 
execution  of  their  powers  and  duties,  the  city 
council  shall  raise,  annually,  by  taxes  and  as- 
sessments, in  said  city,  such  sums  of  money 
as  they  shall  deem  necessary  to  defray  the  ex- 
penses of  the  same,  and  in  such  manner  as  they 
shall  deem  expedient,  in  accordance  with  the 
constitution  and  laws  of  this  state  and  of  the 
United  States;  provided,  however,  that  they 
shall  impose  no  tax  upon  the  bonds  of  said 
city." 

This  language  has  been  construed  b^y  this 
coort,  and  held  to  confer  the  general  power  of 
taxation,  except  only  as  it  may  be  limited  by 
the  laws  of  the  state  or  of  the  United  States, 
and  to  include  all  powers  and  subjects  of  tax- 
ation. Garrington  v.  City  of  Richmond,  23 
Grat  464;  Humphreys  v.  City  of  Norfolk,  25 
Grat  97. 

When  the  legislature  confers  upon  a  munic- 
ipality the  general  power  of  taxation,  it  grants 
all  the  power  possessed  by  Itself  in  respect  to 
the  imposition  of  taxes;  and  the  dty  can  thai 
hnpose  taxes,  in  its  discretion,  upon  all  sub- 
jects within  its  Jurisdiction,  not  withheld  ttom 
taxation  by  the  legislature,  whether  tfa^  be 
taxed  by  the  state  or  not 

The  clause  of  the  charter  already  quoted, 
which  confers  this  general  power  of  taxation, 
provides  that  it  shall  be  exercised  *in  accord- 
ance with  the  constitution  and  laws  of  the 
state";  and  it  is  contended  that  this  language 
has  reference  to  section  1042,  and  that  the 
charter  and  general  law  must  be  read  together, 
to  ascertain  what  power  of  taxation  the  dty 
has.  The  language,  "in  accordance  with  the 
constitution  and  laws  of  the  state,"  Is  the 
equivalent  of  "not  repugnant  to."  *'not  In  con- 
fltot  with,"  or  "not  inconsistent  with"  the  laws 
and  constitution  of  the  state,  and  tt  does  not 
limit  or  confine  the  taxing  power  of  the  city 
to  the  provisions  of  section  1042  of  the  gen- 
eral law.  If  this  were  so,  it  would  hare  cmly 
been  necessary  for  the  charter  to  have  pro- 
vided that  the  city  of  Norfolk  should  have  soch 
powers  of  taxation  as  were  prescribed  by  that 
section.  The  language,  "in  accordance  with 
the  laws  and  constitution  of  the  state,"  only 
expresses  a  limitation  upon  the  general  power 
copf erred  that  would  have  been  necessarily  un- 
derstood; for  no  authority  can  be  exercised 
otherwise  than  in  accordance  with  the  con- 
stitution and  laws  of  the  state  and  of   the 
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United  States,  whether  the  grant  of  that  au- 
thority be  silent  on  the  subject  or  not.  There 
is  no  inconsistency  or  conflict  between  a  law 
which  gives  one  city  the  general  power  of 
taxation,  and  a  law  which  gives  all  cities  a  re- 
stricted power  of  taxation.  If,  however,  there 
was  conflict  between  section  1042  and  the 
charter,  it  is  expressly  provided  by  section  1048 
that  in  case  of  such  conflict  the  general  law 
shall  not  be  construed  to  repeal  the  provision 
of  the  charter. 

In  the  case  of  Orange  &  A.  R.  Co.  v.  City 
of  Alexandria,  17  Grat  184,  Judge  Joynes,  in 
conynenting  upon  a  similar  provision  in  the 
Alexandria  charter,  says:  "This  proviso  only 
expresses  a  limitation  upon  the  power  of  the 
council  that  would  have  been  implied  without 
it  But  It  does  not  conflne  the  taxing  power 
of  the  council  to  such  subjects  as  may  from 
time  to  time  be  taxed  by  the  state.  The  power 
is  general,— to  be  applied,  in  the  discretion  of 
the  council,  to  any  subjects  of  taxation  which 
may  not  be  withdrawn  from  thek  power  by 
the  paramount  authority  of  the  legislature. 
The  necessities  of  the  city  might  be  such,  as 
compared  with  those  of  the  state,  as  to  make  it 
proper  and  just  for  the  city  council  to  embrace 
subjects  of  taxation  which  for  the  time  the 
condition  of  the  state  might  enable  It  to  spare, 
and  it  would  be  competent  for  them  to  do  so." 
The  tax  contested  in  that  case,  it  was  con- 
tended, was  not  Imposed  by  the  state,  and  there- 
fore could  not  be  by  the  city.  The  court  held 
that  the  demand  of  the  state  was  in  lieu  of  a 
tax,  and  it  was  therefore  not  necessary  for  the 
direct  question,  whether  the  city  could  tax 
what  the  state  did  not,  to  be  decided.  The 
opinion  expressed  l^  the  learned  judge  is,  not- 
withstailding,  entitled  to  great  weight,  and  is 
at  least  very  persuasive  authority  in  this  case. 

Charters  of  cities  are  subject  to  repeal,  and 
any  abuse  of  the  powers  granted  can  therefore 
be  corrected  at  any  time  by  the  paramount  au- 
thority of  the  legislature. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  the  injunction  awarded  the 
appellees  dissolved,  and  the  bill  dismissed. 

OARDWBLL,  J.,  absent 


(122  N.  C.  66) 

BVANS  V.  OULLENS,  Sheriff,  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  22, 
189&) 

CORVBTASOB   TO  WiVB  — >  RiOHTS   OF    SUBSSQUBRT 

Crbditor  or  Husband. 
Where  a  husband  purchases  land,  and  caus- 
es the  deed  to  be  made  to  his  wife,  and  thereaft- 
er claims  no  interest  therein,  one  extending  cred- 
it to  him  20  years  thereafter  does  so  with  notice 
of  the  status  of  the  property,  and  cannot,  in  ab* 
sence  of  fraud,  claim  that  the  husband  is  the 
equitable  owner. 

Appeal  from  superior  court,  Hertford  coun- 
ty;  Bryan,  Judge. 

Action  by  Margaret  E.  E^vans  against  W. 
B.  CuUens,  aa  sheriff,  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

28S.B.-ei 


B.  B.  Winborne  and  Shepherd  Sc  Busbee, 
for  appellants.  George  Cowper  and  W.  D. 
Pruden,  for  appellee. 

FAIRCLOTH,  0.  J.  Action  for  the  value 
of  a  crop  levied  on  by  the  sheriff  under  an 
execution  In  favor  of  a  creditor  of  the  hus- 
band, In  1895.  The  land  and  crop  are  claim- 
ed by  the  plaintiff  wife  under  a  deed  dated 
and  registered  In  1876.  The  land  was  sold  for 
partition,  and  the  husband  became  the  pur- 
chaser, and  complied  with  the  terms  of  sale, 
and  title  was  ordered  to  be  made  to  the  pur- 
chaser. The  commissioner  made  the  deed 
to  the  plaintiff,  wife  of  the  purchaser,  and 
they  have  ever  since  been  in  possession  of 
the  land,  which  was  managed  by  the  hus- 
band. 

The  defendant's  contention  Is  that  the  hus- 
band was  the  purchaser,  and  paid  the  mon- 
ey, and  that,  although  the  deed  was  made 
to  the  wife,  the  husband  was  the  owner,  and 
had  an  equitable  estate,  subject  to  sale  un- 
der an  execution  against  him.  It  does  not 
appear  whose  money  was  paid,  and  the  hus- 
band testified  that  he  purchased  the  land  for 
his  wife,  and  claims  no  legal  or  equitable  in- 
terest In  either  the  land  or  the  crop.  There 
is  no  allegation  of  fraud  or  bad  faith  in  any 
part  of  the  transaction,  nor  that  the  husband 
was  In  debt  in  1876.  If  the  defendant's  the- 
ory be  adopted,  there  Is  no  one  who  can  In- 
sist that  the  trust  be  executed  except  the 
husband,  and  he  declines  to  do  so.  If  the 
husband  paid  his  own  money,  and  had  title 
made  to  his  wife.  It  was  a  gift  to  her,  and 
no  one  could  complain  except  a  pre-existing 
creditor  of  the  husband.  If  the  execution 
creditor,  about  20  years  after  the  wife's  deed 
was  recorded,  gave  credit  to  the  husband,  he 
did  so  with  notice  of  the  status  of  the  prop- 
erty, and  has  no  cause  to  complain.  There- 
fore the  exceptions  and  distinctions  made  on 
the  argument  cannot  avail  the  defendants. 

We  think  this  is  a  proper  case  In  which  to 
express  our  disapproval  of  the  procedure  In 
the  partition  proceedings.  The  petition  was 
before  the  clerk  or  probate  judge.  He  ad- 
judged a  sale  to  be  necessary,  and  appointed 
himself  a  commissioner  to  sell.  He  made 
sale,  and  reported  the  sale  to  himself,  con- 
firmed the  same,  and  ordered  himself  to 
make  title  to  the  purchaser,  and  did  make  ft 
This  is  not  to  be  commended.  What  effect 
it  might  have  upon  some  state  of  facts  dif- 
fering from  the  present,  we  do  not  now  con- 
sider.    Affirmed. 

(122  N.  c.  70) 
COWAN  et  al.  v.  PHILLIPS  et  al. 
(Supreme  Court  of  North  Carolina.     Feb.  22, 
1898.) 

FbAUDULBNT  Ck>NVBTAM0B— RiOHTS  OF  GrSDITORS 

—Rights  or  Mortoaobb— Exbmptions. 

1.  Subsequent  creditors  cannot  recover  money 
paid  on  a  mortgage  made  to  secure  a  bona  fide 
debt,  although  fraudulent  as  to  them,  prior  to 
their  levy  of  attachment 

2.  11m  personal  property  aifliQption  at  a  d^bt- 
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or  is  not  ftirfeited  by  making  a  fraudulent  con- 
veyance. 

3.  Property  on  which  there  is  no  lien  must  be 
first  exhausted,  in  allotting  the  debtor's  personal 
property  ex^nptions. 

Appeal  from  superior  court,  Beaufort  coun- 
ty;  Bryan,  Judge. 

Action  by  Andrew  Cowan  and  others 
against  George  A.  Phillips  and  T.  B.  Warren 
to  set  aside  a  chattel  mortgage  executed  by 
defendant  Warren,  upon  the  ground  of 
fraud.  The  defendant  Phillips,  who  was  in 
partnership  with  defendant  Warren's  wife, 
sold  to  him  his  interest,  in  January,  1893, 
for  $1,250;  taking  Warren's  notes,  six  in 
number,  in  payment  thereof.  On  November 
21, 1894,  defendant  Warren  executed  a  mort- 
gage to  Phillips  on  the  stock  of  goods,  to 
secure  the  payment  of  the  aforesaid  notes. 
Among  the  conditions  in  the  mortgage  were 
these:  in  default  of  payment,  Phillips  was 
authorised  to  foreclose.  Warren  was  to  re- 
main In  possession  of  the  goods  until  the 
notes  were  paid;  was  to  carry  on  the  busi- 
ness, and  buy  and  sell  for  cash,  only;  and 
was  to  receive  from  the  business,  for  his 
services,  and  to  cover  running  expenses,  $25 
per  week.  From  a  judgment  for  plaintiffs, 
defendants  appeal.     Modified. 

Ohas.  P.  Warren,  for  appellants.  W.  B. 
Rodman,  for  appellees. 

FUHGHBS,  J.  This  case  has  been  here  be- 
fore, and  is  reported  in  119  N.  C.  26,  25  S.  B. 
711.  A  new  trial  was  awarded  in  that  ap- 
peal, the  case  has  been  retried,  and  it  is  here 
again.  The  record  of  this  appeal  contains 
40  exceptions,  many  of  them  being  the  same 
in  substance  and  effect,  expressed  in  differ- 
ent forms  and  in  different  language.  They 
have  all  been  considered  by  the  court,  but 
it  is  not  deemed  necessary  or  profitable  to 
discuss  them  separately  in  this  opinion.  In 
our  opinion,  they  do  not  entitle  the  defend- 
ants to  a  new  trial.  None  of  the  evidence 
introduced  by  the  defendants,  and  none  of 
the  evidence  offered  and  rejected  by  the 
court  (except  that  which  was  clearly  incom- 
petent, and  so  decided  to  l>e  on  the  former 
appeal),  tended  to  disprove  the  facts  that 
the  court  had  held  in  the  former  appeal 
made  the  conveyance  fraudulent;  and  the 
burden  of  proof  was  on  the  defendants.  But 
in  our  opinion  the  Judgment  is  erroneous, 
and  the  defendants'  exceptions  to  this  are 
sustained,  to  the  extent  of  causing  it  to  be 
modified. 

As  it  is  found  that  the  debts  named  in  the 
trust  and  mortgage  to  Arthur  and  to  the  de- 
fendants were  bona  fide,  the  defendant  Phil- 
lips should  not  be  held  liable  for  the  money 
paid  on  these  debts  before  the  levy  of  the 
attachment  The  defendant  Phillips  should 
only  be  held  liable  to  plaintiff  for  the  value 
of  T.  R  Warren's  half  of  the  property  at  the 
date  of  the  levy  of  the  attachment  The 
defendant  T.  B.  Warren  is  entitled  to  his 
personal   property  exemption.    Gamble   y. 


Rhyne,  80  N.  0.  183;  Commissioners  t.  Rfley, 
75  N.  a  144;   DuvaU  v.  Rollins,  71  N.  a  21& 

It  appeared  on  the  former  appeal  that  the 
defendant  T.  B.  Warren  was  the  owner  of 
$400  or  $500  worth  of  personal  proi)erty  not 
included  in  these  assignments,  and  that 
there  were  Judgments  at  that  time  against 
him  in  favor  of  other  creditors.  It  is  there- 
fore probable  that  his  personal  property  ex- 
emption has  been  assigned  to  him.  If  it  lias, 
he  will  be  entitled  to  retain  the  same;  and, 
if  it  does  not  now  amount  in  value  to  $500, 
he  may  have  the  deficiency  made  good  by 
any  other  personal  property  he  may  have. 
And  if  there  is  a  deficiency  of  said  Warren's 
personal  property,  including  what  has  here- 
tofore been  allotted  to  him  as  an  exemption, 
as  well  as  that  which  has  not,  to  amount  to 
$500,  then  this  deficiency  must  be  allowed 
him  out  of  the  amount  of  the  plaintiff's  re- 
covery in  this  action.  But  as  the  plaintiff 
has  a  specific  lien  on  the  amount  of  his  re- 
covery, the  defendant  Warren's  other  i>er- 
sonal  property  must  be  first  resorted  to,  in 
allotting  this  exemption,  and  the  amount 
recovered  by  the  plaintiff  in  this  action  can 
only  be  resorted  to  for  the  purpose  of  sup- 
plying any  deficiency  that  there  may  be 
after  appropriating  his  other  personal  prop- 
erty. If  any  part  of  the  recovery  of  the 
plaintiff,  based  upon  the  value  of  the  prop- 
erty attached,  shall  be  taken  to  make  out 
the  the  personal  property  exemption  of  the 
defendant  T.  B.  Warren,  this  amount  will  be 
deducted  from,  or  entered  as  a  credit  on. 
the  Judgment  against  the  defendant  Phil- 
lips, but  not  as  against  Warren. 

We  see  no  reason  why  the  plaintiff  should 
not  recover  his  costs  against  both  defend- 
ants,—Warren  and  Phillips.  The  Judgment 
will  be  modified  as  indicated  In  this  opinion. 
Modified  and  afllrmed. 

OS  N.  C.  lU) 
PARKER  V.  HARDBN. 

(Supreme  Court  of  North   Oarollna.     Feb.  22, 
189a) 

APPEALABLB    ORDBBS  —  PLB4D1N0—  AVBXDMSlTr— 
DiSOBBTlON— SbOORD  TrIAIt— CHAM- 

oxNO  Causb  or  Action. 

1.  An  order  allowing  plaintiff,  suinf;  for  a  con- 
version of  money,  to  amend  by  alleging  that  de- 
fendant had  received  the  money  as  trustee,  rests 
in  the  discretion  of  the  court 

2.  An  appeal  from  an  order  allowing  an  amend- 
ment is  premature  when  made  before  final  judg- 
ment. 

3.  The  fact  that  on  a  former  trial  the  correc- 
tion of  an  error  in  the  pleadings  would  have  de- 
cided the  case  for  defendant  does  not  prevent  the 
court  from  permitting  an  amendment  to  the  com- 
plaint. 

4.  Where  the  complaint  alleges  that  defend- 
ant converted  money,  an  amendment  thereto  al- 
leging that  defendant  had  received  the  money  as 
trustee  neither  asserts  a  cause  of  action  wholly 
different  from  that  set  out  in  the  original  com- 
plaint, nor  changes  the  subject-matter  of  the 
action,  nor  deprives  the  defendant  of  defenses 
he  would  have  had  to  a  new  action. 

Appeal  from  superior  court.  Bertie  county; 
Bryan,  Judge. 


N.C.) 
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Action  Ixy  W.  F.  Parker,  administrator  of 
tlie  estate  of  D.  L.  Simmons,  deceased, 
against  George  A  Harden,  executor  of  the 
estate  of  Nancy  M.  Simmons,  deceased.  Tlie 
original  complaint  alleged  a  conversion  of 
money  received  by  Nanqy  M.  Simmons  in  her 
lifetime,  and  plaintiff  was  permitted  to 
amend,  alleging  that  D.  L.  Simmons,  in  his 
lifetime,  had  given  the  money  to  Nancy  M. 
Simmons  to  keep  for  him,  and  that  she  had 
kept  the  same  in  trust  until  within  one  year 
of  her  death.  From  the  order  alI6wing  the 
amendment,  defendant  appeals.     Dismissed. 

Francis  I>.  Winston,  for  appellant  R.  B. 
Peebles,  for  appellee. 

CLARK,  J.  When  the  case  was  here  be- 
fore (121  N.  C.  57,  28  S,  BL  20),  the  court 
held  that  there  had  been  error  in  refusing 
the  defendant's  prayer  for  instruction  that 
the  action  was  barred  by  the  statute  of  lim- 
itations. When  the  case  went  back,  the 
court  below  permitted  the  plaintiff  to  amend 
his  complaint.  The  amendment  allowed  was 
such  as  rested  in  the  discretion  of  the  court, 
and  was  not  reviewable;  but,  had  it  been 
appealable,  the  appeal  would  be  dismissed 
as  premature,  since  the  proper  course  was  to 
note  an  exception,  and  appeal  from  the  final 
judgment.  It  is  true  that  the  error  on  the 
former  trial  was  such  that  Its  correction, 
as  the  pleadings  then  stood,  would  have  de- 
cided the  case  for  the  defendant;  but  mis 
did  not  necessarily  deprive  the  court  of  the 
power  to  permit  an  amendment  of  the  com- 
plaint. Bernhardt  v.  Brown,  118  N.  C,  at 
page  711,  24  &  £.,  at  pages  527,  715.  The 
amendment  neither  ''asserts  a  cause  of  ac- 
tion wholly  different  from  that  set  out  in 
the  original  complaint,  cior  changes  the  sub- 
ject-matter of  the  action,  nor  deprives  the 
4lefendant  of  defenses  he  would  have  had  to 
a  new  action."  King  v.  Dudley,  113  N.  C. 
107,  18  S.  B.  110,  and  cases  cited;  Clark's 
Code  (2d  Ed.)  pp.  223,  224.  Appeal  dismissed. 

<122  N.  C.  113) 

BRITTON  V.  RUFFIN. 

<Sopreme  Court  of  North  Carolina.     Feb.  22, 
1808.) 

BRBA.CH  OF  Ck>VBNANT~Q0B8TION   FOR  JUBT. 

Plaintiff  sued  upon  an  alleged  breach  of 
warranty  in  a  deed  under  which  he  took  poa- 
Bession  in  1874.  Defendant  testified  that  plain- 
tiff took  possession  in  1874,  and  kept  it  until 
1800,  when  he  surrendered  it  to  claimant,  and 
that  he  worked  it,  and  sold  timber  to  other  par- 
ties. Held,  that  the  question  whether  plaintiff 
had  been  in  possession  for  seven  years,  which 
would  give  him  title  by  limitations  at  the  time 
he  surrendered  possession,  was  for  the  jury. 

Appeal  from  superior  court,  Bertie  county; 
Bryan,  Judge. 

Action  by  D.  W.  Britton,  adnUnistrator  of 
the  estate  of  Josiah  Mizzell,  deceased,  and 
another,  against  Mary  B.  Ruffln,  administra- 
trix of  the  estate  of  Joseph  B.  Ruffhi,  deceas- 
ed. Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed. 


Francis  D.  Winston,  for  appellant  Battle 
&  Mordecai,  for  appellee. 

FURCHSS,  J.  This  is  an  action  upon  an 
alleged  breach  of  warranty  in  a  deed  for  real 
property.  The  plaintiff  went  into  possession 
of  the  land  under  a  deed  from  the  defendant 
in  1874.  This  was  color  of  tiUe,  whether 
the  defendant  was  the  owner  of  the  land  or 
not,  which  would  ripen  into  a  perfect  title  by 
seven  years'  adverse  possession  thereunder. 
There  was  evidence  tending  to  prove  that  the 
plaintiff  was  in  the  adverse  possession  of  this 
property  from  1874  until  1890,  when  he  sur- 
rendered It  to  a  claimant  by  the  name  of 
Wynn.  Joseph  W.  Burden  testified  that  Brit- 
ton, the  plaintiff,  *'took  possession  of  the 
swamp  in  1874,  and  kept  it  until  1890,  when 
Wynn  took  it.  Britton  worked  It,  and  sold 
timber  to  other  parties."  This  evidence  raised 
the  question  of  fact  as  to  the  length  of  time 
the  plaintiff  had  the  possession.  This  fact  was 
one  for  the  Jury,  and  not  for  the  court.  If 
the  plaintiff  held  possession  under  this  deed 
for  more  than  seven  years,  he  was  the  legal 
owner,  In  1890,  when  he  surrendered  to  Wynn. 
His  cause  of  action  (if  he  has  one)  did  not  ac- 
crue until  the  breach  of  the  warranty,  and  this 
was  in  1890  (if  at  all),  when  the  plaintiff  sur- 
rendered possession  to  Wynn.  If  he  had  been 
in  possession  seven  years  when  he  surrendered 
the  possession,  he  had  the  superior  title,  and  It 
was  his  folly  to  surrender  to  Wynn,  who  had 
no  title,  and  there  has  been  no  breach  of  war- 
ranty. The  court  charged  the  Jury  that,  upon 
the  whole  evidence,  they  should  find  that  the 
plaintiff  had  not  been  in  possession  for  seven 
years.  To  this  charge  the  defendant  excepted. 
There  is  error,  for  which  the  defendant  is  en- 
titled to  a  new  trial.  There  were  other  excep- 
tions as  to  evidence,  etc.,  which  may  not  arise 
again,  and  we  have  not  considered  theux. 
New  trial 


(itt  N.  0.  824) 

MANNING  V.  ROANOKE  &  T.  R.  R.  CO. 

(Supreme  Court  of  North   Carolina.     Feb.  22, 
1898.) 

Pbocbss— Ambndmbkt   or  Return— Liobnsb   ow 
Attobnet— Rights  and  Duties  of  Client 

—APPBALABLB  JUDOIIBNT— RbVIBW. 

1.  The  return  of  a  summons,  properly  served, 
may  be  amended  to  show  that  the  deputy  mak- 
ing the  service  had  been  duly  appointed  by  the 
sheriff. 

2.  Under  Code,  M  17,  19,  requiring  a  license 
and  an  oath  of  allegiance  of  attorneys  at  law, 
a  nonresident  attorney  does  not  acquire  the 
right  to  practice  habitually  in  the  courts  by  hav- 
ing been  allowed,  by  courtesy  of  the  court,  to  ap- 
pear in  special  causes. 

3.  The  burden  is  .on  the  party  seeking  to  be 
excused  by  neglect  of  counsel  to  show  that  he 
employed  counsel  practicing  habitually  In  the 
courts,  or  who  specially  agreed  to  tend  to  the 
case. 

4.  A  railroad  company  employing  a  general 
counsel,  residing  in  another  jurisdiction,  and  not 
entitled  to  practice  regularly  in  the  court  where 
the  action  is  brought,  and  whose  duty  it  is  to  em- 
ploy local  counsel  to  tend  to  a  ease  bnnigb' 
against  the  company,  is  not  excused  ij  negle 
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of  its  general  counsel  to  have  an  answer  filed  in 
time. 

5.  The  reQoirement  in  tlie  summons,  which 
has  been  served  in  time,  that  defendant  shall  ap- 
pear on  the  first  day  of  the  term  to  answer,  is 
not  abrogated  by  the  statutory  provision  that 
the  action  may  be  dismissed  if  the  complaint  is 
not  filed  within  three  days. 

6.  The  discretion  of  the  trial  Judge  in  refusing 
to  set  aside  a  default  judgment  and  verdict  is 
not  reviewable. 

7.  A  motion  to  dismiss  the  action  because  the 
complaint  fails  to  state  a  cause  of  action  may  be 
made  in  the  supreme  court,  though  not  made 
below. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

Action  by  John  Manning  against  the  Roanoke 
&  Tar  River  Railroad  Company.  From  a  Judg- 
ment for  plaintiff  by  default,  defendant  ap- 
peals.   Affirmed. 

Francis  D.  Winston  and  MacRae  &  Day, 
for  appellant     St  Leon  Scull,  for  appellee. 

CLARK,  J.  The  summons  having  in  fact 
been  served,  any  irregularity  In  the  signature 
of  the  officer  to  the  return  of  service  was  cor- 
rected by  the  affidavit  showing  that  the  deputy 
serving  the  summons  had  been  duly  appointed 
by  the  sheriff.  It  was  a  full  and  complete 
amendment  of  the  return,  and  related  back  and 
had  the  same  effect  as  if  the  amended  return 
had  been  originally  made.  Grady  v.  Railroad 
Co.,  116  N.  C.  952,  21  S.  E.  304.  The  defend- 
ant,  having  in  fact  been  served  with  process 
by  a  properly  authorized  officer,  cannot  be 
prejudiced  by  an  amendment  which  merely 
makes  the  record  speak  the  truth. 

Litigation  must  ordinarily  be  conducted  by 
means  of  counsel,  and  hence,  if  there  Is  neglecr 
of  counsel,  the  client  will  be  held  excusable 
for  relying  upon  the  diligence  of  his  counsel, 
provided  he  is  in  no  default  himself.  Roberts 
V.  Allman,  106  N.  C.  391,  11  S.  E.  424;  Burke 
V.  Stokely,  65  N.  C.  569.  He  must,  however, 
not  only  pay  proper  attention  to  the  cause 
himself,  but  he  must  employ  counsel  who  or- 
dinarily practice  in  the  court  where  the  case 
is  pending,  or  who  are  at  least  entitled  to  prac- 
tice in  said  court  and  engage  to  go  thither. 
If  he  employ  counsel  whose  duty  is  not  to 
attend  to  the  case  himself,  but  merely  to  select 
counsel  who  will  do  so,  the  first-named  counsel 
is  pro  hac  vice  an  agent  merely,  his  duty  not 
being  professional,  and  his  neglect  is  the 
neglect  of  the  party  himself,  and  nat  excusa- 
ble. Flnlayson  v.  Accident  Co.,  109  N.  C,  at 
page  200,  3  S.  E.,  at  page  740,  citing  Church- 
ill V.  Insurance  Co.,  02  N.  C.  485;  Griffin  v. 
Nelson,  106  N.  C.  235,  11  S.  B.  414;  Bolng 
V.  Railroad  Co.,  88  N.  C.  62.  In  the  present 
Instance  the  summons  was  sent  to  the  general 
counsel  of  the  defendant,  resident  in  Norfolk, 
Va.,  who  had  no  authority  to  practice  In  this 
state,  not  having  obtained  license  so  to  do  in 
the  manner  required  by  Code,  §  17,  and  in  fact 
t)eing  debarred,  as  a  citizen  of  another  state, 
from  so  doing  by  section  19,  which  requires 
all  attorneys  to  take  an  oath  of  allegiance  to 
this  state.    That  said  nonresident  had  appear- 


ed In  some  causes  in  this  state  does  not  mili- 
tate against  this,  since  the  appearance  of  sueb 
counsel  is  a  matter  of  courtesy  in  each  and 
every  case,  and  on  motion  in  each  case,  and 
only  for  the  occasion  on  which  it  Is  allowed. 
The  statute  forbids  the  courts  from  allowing 
nonresident  counsel   (when  citizens   of  otber 
states,  and  not  holding  license  from  this  court) 
to  practice  habitually  In  our    courts,   and 
they  cannot  acquire  the  right  to  do  so.    Be- 
sides, even  if  the  general  counsel  of  the  de- 
fendant to  whom  the  summons  was  sent  had 
been  counsel  regularly  authorized  and  empow- 
ered to  practice  in  the  courts  of  this  state,  It 
does  not  appear  that  he  was  in  the  habit  of 
attending  regularly  the  courts  of  Bertie  coun- 
ty, or  especially  agreed  to  attend  the  term  of 
said  court  on  this  matter,  and,  in  the  absence 
of  such  proof,  the  defendant  has  not  shown 
that  it  has  paid  proper  attention  to  the  case, 
and  that  its  neglect  was  excusable^  and  this 
burden  was  on  the  defendant     Kerchner  v. 
Baker,  82  N.  0. 169.     It  is  no  doubt  very  con- 
venient for  the  defendant  to  have  a  generti 
counsel  to  whom  notice  of  the  service  of  pro- 
cess can  be  sent,  who  shall  parcel  out  the  le- 
gal matters  of  the  company,  and  select  local 
counsel  to  whom  each  case  shall  be  faitrusted; 
but  In  doing  this  the  general  counsel  is  simply 
discharging  the  duty  the  president  or  any  oth- 
er officer  of  the  company  could  discbarge,  and 
is  pro  hac  vice  acting  merely  as  an  agent  of  the 
defendant,  and  not  as  an  officer  of  the  court; 
hence  his  neglect  cannot  excuse  the  defendant 
The  defendant  has  the  same  rights  as  any  oth- 
er litigant,  neither  more  nor  less.     The  law 
requires  the  summons  to  be  served   10  days 
before  court,  to  give  defendants  time  to  secure 
counsel.     There  is  no  greater   time   aQowed 
one  class  of  defendants  than  others.    In  fact, 
this  defendant  was  served  with  prooeas  35 
days  before  the  first  day  of  the  court  at  which 
it  was  summoned  to  appear.     It  was  its  daty 
to  employ,  like  any  other  litigant,  an  attorney 
regularly  practicing  in  the  court  where  tie 
action  was  brought,  or  who  agreed  to  be  theri 
to  represent  the  defendant    There  wbb  no  rea- 
son why  it  should  delay  to  employ   coimsel 
till  the  answer  was  filed.     If  the  defendant's 
"system"  of  procuring  counsel  does  not  enable 
it  to  file  its  answers  to  the  time  required  of 
other  defendants,  it  must  change  its  methods 
to  conform  to  the  requirements  of  the  law  in- 
stead of  asking  that  the  courts  give  it  special 
privileges.     The  summons  on  its  face   com- 
manded the  defendant  to  be  at  said  court  on 
the  first  day  thereof,  and  to  answer  at  that 
term.     It  is  true  the  plaintiff  is  given  three 
days  in  which  to  file  the  complaint,  but  this 
is  a  privilege  to  the  plaintiff,  not  to  the  de- 
fendant   The  plaintiff  might  file    his   com- 
plaint before  the  expiration  of  the  three  days 
or  even  before  court  met     The  duty  of  the 
defendant,  by  the  terms  of  the  summons,  is 
to  be  at  court  on  ''the  first  day"  thereof,  to 
answer  the  complaint  whenever  filed,  and  with 
the  right  to  have  the  action  dismissed  if  it  is 
not  filed  within  the  first  three  days  thereof. 
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But  the  right  to  take  adyantage  of  the  sHainr 
tiff's  failure  to  file  the  complaint  in  the  first 
three  days  in  no  wise  repeals  the  mandate  to 
the  defendant  to  appear  on  the  first  day  of 
the  term  and  to  answer  at  that  term.  The  de- 
fendant is  simply  protected  against  being  de- 
tataied  longer  than  three  days  to  see  the  com- 
plaint. In  this  case  the  complaint  was  filed 
on  Wednesday,  and  the  court  did  not  adjonm 
till  Friday.  There  is  nothing  to  show  that 
the  answer  could  not  haye  been  filed  if  the 
defendant  had  employed  counsel  who  were 
practicing  in  that  court,  and  who  had  engaged 
to  be  present.  If  the  time  had  proved  too 
short,  the  court,  on  motion,  was  empowered 
to  extend  the  time.  Code,  ft  274.  But  no 
counsel  was  there,  nor  was  such  motion  made. 
In  fact,  the  defendant  ayers  that  its  general 
counsel  in  Norfolk  was  waiting  for  the  clerk 
to  send  him  by  mall  a  copy  of  the  complaint 
when  filed.  Before  it  could  haye  gotten  to 
him  (even  if  he  had  been  at  his  ofiDice),  and  the 
answer  could  have  been  prepared  and  return- 
ed, the  court  had  adjourned.  Our  laws  do  not 
recognize  this  leisurely,  kid-glove,  and  dilet- 
tante manner  of  attending  to  legal  proceedings 
at  long  range.  What  would  be  left  of  the 
statute  if  every  defendant  denuinded  the  same 
privilege  of  answering  at  his  own  convenience 
or  by  his  own  system?  All  IKigants  are  on  a 
level  in  our  courts,  subject  to  the  same  stat- 
utes, and  required  to  pay  the  same  attention 
to  matters  before  the  courts.  As  the  answer 
was  not  filed  at  the  first  term,  the  plaintiff 
was,  under  the  law,  entitled  to  his  judgment 
against  this  defendant,  as  he  would  have  been 
against  any  other.  Williams  v.  Railroad  Co., 
110  N.  C.  466,  15  S.  B.  97,  is  overruled.  Upon 
*the  facts  found  there  was  not  excusable  neg- 
lect, and  his  honor  correctly  ruled  that  he  was 
not  authorized  to  set  the  judgment  aside.  It  is 
only  when  there  is  excusable  negligence  (and 
not  when  there  is  unexcusable  negligence)  that 
the  judge  can,  in  hia  discretion,  set  the  judg- 
ment aside  or  refuse  to  do  so,  and  the  exercise 
of  such  discretion  is  not  reviewable.  Stlth  v. 
Jones,  119  N.  0.  428,  25  S.  B.  1022. 

The  defendant  moves  to  dismiss  the  action  In 
this  court  because  the  complaint  fails  to  state 
a  cause  of  action.  This  Is  a  motion  whldi 
can  always  be  made  in  this  court,  though  not 
made  below,  and  even  when  there  has  been  a 
jury  trial,  verdict,  and  judgment.  Rule  27, 
22  S.  B.  vlil.;  Ladd  v.  Ladd,  121  N.  C.  lia  28 
S.  B.  190.  The  complaint,  however,  does 
state  a  cause  of  action.  Brittonv.  Railway  Go., 
88  N.  C.  536,  and  other  cases  cited  in  Daniel 
V.  Railroad,  117  N.  C,  at  page  608,  and  23  8. 
B.,  at  page  329.    No  error. 

(122  N.  C.  115) 

BYRD  V.  BAZBMORB  et  al. 

(Supreme  Court  of  North  CJarolina.     Wb.  22, 
189a) 

Landlord  and  Tenant— Trbspass^Injunction— 
Sbttlbmbnt  op  Cabb  on  Appbal. 
1.  An  offer  of  the  traoBcript  of  the  record  In 
another  action,  not  in  evidence  on  the  trial  of 


the  cause  In  which  an  appeal  was  taken,  cannot 
be  allowed  as  evidence  on  the  hearing  of  such 
appeal. 

2.  Defects  in  exceptiouB  to  a  proposed  case  on 
appeal  are  waived  by  afterwarda  presenting 
same  to  the  judge  for  settlement 

3.  The  owner  of  land  placed  plaintiff  in  dob- 
BesBlon  thereof  under  a  verbal  agreement  uiat 
he  should  take  care  of  Buch  owner  as  long  as 
he  should  live.  Plaintiff  having  cultivated  only 
a  portion  of  the  land  the  first  year,  the  owner 
leased  the  remaining  portion  to  others  for  the 
second  year,  whereupon  plaintiff  brought  an  ac- 
tion against  the  owner  and  such  lessees  for  dam- 
ages, and  sued  out  an  injunction  to  restrain  them 
from  treBpasaing  on  his  poBsesBion,  alleging  the 
insolvency  of  such  lessees,  but  not  showmg  that 
the    owner   was    insolvent     It    appeared    that 

f plaintiff  was  Indebted  to  the  owner  for  money 
oaned,  and  that  he  was  Insolvent.  Bdd,  that 
there  was  no  ground  for  issuing  such  injunc- 
tion. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

Action  by  J.  W.  Byrd  against  Frank  Baase- 
more  and  others  to  restrain  defendants  from 
committing  trespasses  on  and  Interfering  with 
certain  land  in  the  possession  of  plaintiff.  From 
a  judgment  dismissing  the  action  and  dissolv- 
ing the  injunction,  plaintiff  appeals.   Affirmed. 

J.  W.  Byrd  testlfled  for  plaintiff:  "I  live  on 
Frank  Bazemore*s  land.  He  owns  it  Be- 
fore I  moved  to  Bazemore*s,  I  lived  at  one 
Bell's.  Bazemore  told  me  to  go  live  with 
him.  I  married  his  daughter.  That  was  this 
fall  two  years  ago.  He  gave  me  up  all  his 
provisions,  and  told  me  I  could  have  all  I 
nuide.  He  gave  me  up  all  his  land,  and  all 
he  had.  I  was  to  feed  and  take  care  of  him 
the  balance  of  his  Ufe.  The  bargain  was  not 
in  writing.  I  took  charge  of  the  plantation. 
Jim  Oullifer,  one  of  the  defendants,  came  to 
the  land,  and  pk>wed  up  some  of  it,  hist  April 
(1897).  ^niero  was  no  definite  or  specified 
time  agreed  on  between  me  and  Bazemore.  I 
was  to  have  it  as  long  as  he  lived.  Bazemore 
verbally  gave  me  all  his  plantation  for  his 
life,  and  to  my  wife,  and  my  wife  after  his 
death.  It  was  this  fall  two  years  ago,  and 
when  the  bargain  was  made  I  moved  there. 
I  had  a  settlement  with  Bazemore  first  of 
1897  fbr  money  he  loaned  durhig  the  year 
1896.  He  had  loaned  me  $143.30,  and  I  paid 
him  $74.75.  This  was  all  I  had  to  pay  him. 
After  paying  all  I  had  to  pay,  Bazemore  told 
me  to  go  ahead,  and  make  all  I  could,  and 
finish  paying  him  whenever  I  could.  I  agreed 
to  do  so,  and  kept  on  as  I  had  been  hist  year. 
Bazemoro  lived  with  me  on  the  land.  Baze- 
more bought  me  a  horse,  and  I  used  that"  It 
is  admitted  that  the  defendants  and  Gilbert 
cultivated  part  of  the  land  as  lessees  of  Baze- 
moro In  April  and  May,  1897,  and  up  to  the 
service  of  the  injunction  In  this  case,  and  that, 
having  entered  in  1897,  up  to  April  of  this 
year  they  cultivated  a  part  of  the  land  under 
authority  from  Bazemore  as  his  tenants,  and 
wero  cultivating  it  when  plaintiff  sued  out  in- 
junction. On  lian^  81,  1897,  Frank  Baze- 
more, the  defendant,  had  the  following  notice 
served  on  the  plaintiff,  J.  W.  Bjt^,  who  is 
known  aa  Whit  Byrd:   ''You  will  take  notice 
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that  on  and  after  the  Slst  day  of  December, 
1897,  the  tenancy  now  existing  between  you 
and  myself  as  to  the  land  on  which  I  now 
live  will  cease  and  determine  immediately, 
thereafter.  Yon  are  hereby  notified  to  vacate 
the  said  preinlsea  This,  the  31st  day  of 
March,  1897.  Frank  Bazemore,  by  Atty,"  etc. 
"I  had  no  other  agreement  or  claim  to  the  land 
except  ss  I  have  testified  to."  Plaintiff  rested 
his  case.  The  defendant  then  moved  to  dis- 
miss the  complaint,  and  dissolve  the  injunc- 
tion, and  for  judgment  as  in  case  of  nonsuit 
Motion  allowed.  Plaintiff  excepted  and  appeal- 
ed. 

Judgment:  'It  is  adjudged  that  the  injunc- 
tion herefofore  granted  is  dissolved*  and  that  a 
jury  come  at  the  next  term  of  the  court,  aad 
ascertain  the  damages  sustained  by  defendant, 
because  of  the  wrongful  issuing  of  the  same, 
and  this  cause  is  continued  for  that  purpose/' 

Complaint:  "Plaintiff  complains  and  alleges: 
(1)  That  on  or  about  the  1st  day  of  December, 
1895,  the  plaintiff  entered  upon  a  certain  tract 
of  land  In  Bertie  county  [describing  it];  that 
he  entered  the  land  as  the  tenant  of  defendant 
Franlj  Bazemore,  and  that  his  lease  is  now 
flub£fisting,  and  since  about  December,  169.5, 
the  plaintiff  has  been,  and  now  is,  in  actual 
possession  of  the  land  under  said  lease.  (2) 
That  defendant  Bazemore,  hoping  and  intend- 
ing to  force  and  drive  the  plahitiff  from  the 
premises,  and  to  force  plaintiff  to  give  up^  pos- 
session of  the  same,, has  pretended  to  rent  to 
one  Oullifer,  who  is  his  stepson,  and  also  to 
one  Gilbert  (both  parties  defendant),  a  portion 
of  the  land,  and  wrongfully  and  unlawfully 
caused  and  directed  said  Cullifer  and  Gilbert 
to  enter  upon  a  portion  of  the  land,  although 
the  plaintiff  had  forbidden  them  to  enter.  (3) 
That  prior  to  the  commencement  of  this  action, 
and  until  restrained  by  order  of  court,  the  said 
Cullifer  and  Gilbert  entered  upon  the  land, 
plowed  a  part  of  the  same,  and  excluded  the 
plataitlff  from  the  use  of  a  portion  of  the  land. 
(4)  That  said  Cullifer  and  Gilbert  repeatedly 
trespassed  upon  the  land,  disturbed  the  plain- 
tiff in  the  use,  occupation,  and  enjoyment  of 
the  land,  and  in  every  way  committed  a  con- 
tinuous trespass  upon  the  land,  until  restrain- 
ed by  order  of  court.  <5)  At  the  time  afore- 
said the  defendants  Cullifer  and  Gilbert  enter- 
ed and  trespassed  upon  the  land,  trod  down 
the  grass,  plowed  a  part  of  ^e  land,  and  did 
other  acts  to  the  exclusion  of  plaintiff,  with 
full  knowledge  of  plaintiff's  right  to  the  land, 
to  the  plaintifiTs  great  damage.  (6)  That  plain- 
tiff has  paid  his  rent  in  full  for  the  year  1896. 
and  said  entry  is  not  for  the  purpose  of  col- 
lecting rent  from  the  plaintiff  for  defendant 
Bazemore,  and  that  i^aintlff  has  not  violated" 
any  of  the  terms  of  the  lease,  but  fUthfuily 
kept  the  same.  (7)  That  defendants  Oullifer 
and  Gflbert  are  Insolvent,  and  are  put  for- 
ward l^  defendant  Baeemor^  m  this  matter, 
who  hopes  to  escape  liability  for  the  said 
trespasses.  (8)  That  the  entry  and  trespasses 
aforesaid  and  other  acts  of  defendants  Culli- 
fer and  Gilbert  are  wrohgftd  and'  unlawful. 


and  in  violation  of  the  rights  of  plaintiff.  (jB) 
That  d^endant  Baaemore  has  wrongfully  and 
unlawfully  attempted  to  put  defendants  Culli- 
fer and  Gilbert  In  possession  of  the  land,  or 
portions  thereof*  to  the  exclusion  of  pUlntiff. 
and  Bazemore  has  violated  the  terms  of  the 
lease,  and  has  Interfered  with  the  plaintiff  in 
his  quiet  possession  of  the  land;  whereby  tbe 
plaintiff  has  been  greatly  endamaged  by  the 
wrongful  and  unlawful  acts.  (10)  That  since 
this  action  was  begun  the  defendant  Gilbert 
has  yielded  possession  to  the  plaintiff,  and  has 
become  the  tenant  of  plaintiff  as  to  the  portion 
of  land  attempted  to  be  used  and  eulUvated 
by  said  Gilbert,  and  therefore  plalntlfl  asks 
no  relief  as  to  defendant  Gilbert,  other  than 
that  he  be  declared  the  tenant  of  plaintiff. 
Wherefore  plaintiff  demands  judgm^it  against 
the  defendants  Bazemore  and  Cullifer  for  $1,- 
(XK)  damages,  for  perpetual  injunction,  and  for 
such  other  and  further  relief,  legal  or  equita- 
ble, as  the  plaintiff  may  be  entitled  to,  and  for 
costs  of  action."    (Verified  by  plaintiff.) 

Francis  D.  Winston  and  St  Leon  Scnll,  for 
appellant.     B,.  B.  Peebles,  for  appellees. 

FURCH^S,  X  tjpon  the  call  of  this  case 
the  plaintiff  interposed  two  motions  prelim- 
inary to  the  hearing  upon  the  case  as  pre- 
sented in  the  record  proper.  The  first  was 
to  be  allowed  to  offer  in  evidence  on  the 
hearing  of  the  appeal  In  this  court  a  tran- 
script of  record  in  another  action,  not  in  evi- 
dence on  the  trial  of  the  case  from  which 
this  appeal  was  taken.  There  are  no  prece- 
dents to  support  this  motion,  and  there  is  as 
little  principle  to  support  It  as  there  is  prece- 
dent.    It  cannot  be  allowed. 

The  second  motion  was  to  adopt  the  plain- 
tiff's statement  of  the  case  on  appeal,  and 
substitute  it  for  the  case  made  by  the  judge 
who  tried  the  <;ause.  This  motion  is  based 
on  the  following  facts,  alleged  by  the  plain- 
tlflTs  attorney,  aiid  not  denied  by  the  attor^ 
ney  of  the  defendants:  That  plaintiff  in  apt 
time  prepared  a  statement  of  the  case  on  ap- 
peal, and  served  the  same  on  the  defendants* 
counsel;  that  the  defendants'  counsel  ex- 
cepted to  all  of  the  plalntifTs  case,  after  the 
first  word  and  before  the  last  word,  and  re- 
turned it  to  the  plalntifTs  counsel;  that  the 
plaintiff  then/  transmitted  the  case  to  the 
judge,  to  be  settled  by  him,  and  went  before 
the  Judge,  and  insisted  that  the  Judge  adopt 
his  case  as  the  case  on  appeal,  which  the 
.  judge  declined  to  do,  and  settled  the  case  as  it 
appears  in  the  record  proper.  This  was  not  a 
compliance  with  the  terms  of  the  statute, 
and  is  not  approved  by  this  court  as  a  rule 
of  practice.  Had  the  plaintiff's  connsel  treat- 
ed it  as  being  no  legal  exception,  flled  his 
case  on  appeal  with  the  cleri^  as  provided 
for  by  the  statute,  it  may  be  that  he  would 
be  on  a  better  footing  than  he  ls»  But  this 
question  is  not  presented,  and  we  make  no 
ruling  upon  it,  and  ^U  not  do  so  until  the 
question  is  presented  by  the  record.  But*  If 
the  plaintiff  had  such  rights  as  we  have  I 
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discussing,  In  onr  opinion  he  waived  tlieiD 
when  he  recognlsced  this  as  an  exception, 
and  went  before  the  Judge  to  have  the  case 
settled.    This  motion  is  also  denied. 

This  brUigB  us  to  the  consideration  of  the  case 
on  appeal  as  presented  by  the  transcript  proper. 
And  It  reminds  as  of  what  we  see  so  much  of 
in  the  newspapers— "government  by  Injunc- 
tion/' The  defendant  Bazemore,  being  alone, 
cook  the  plaintiff,  his  son-in-law,  to  live  with 
him,  upon  a  verbal  agreement  that  he  should 
take  care  of  the  defendant  Bazemore  for 
life,  and  that  he  should  have  the  land  for  his 
life,  and  then  his  wife  (the  defendant  Baze- 
more's  daughter)  should  have  It  in  fee.  The 
plaintiff  and  his  family  moved  in  with  Baze- 
more about  the  last  of  the  year  1805,  or  in 
Che  early  part  of  the  year  1896,  and  the 
plaintiff  tended  a  crop  on  the  land  in  1896; 
and  he  alleges  in  Ills  complaint  and  reply 
that  he  paid  the  rent  for  that  year.  He  only 
cultivated  a  part  of  the  land,  and  the  de- 
fendant Bazemore  rented  a  part  of  it  to  an- 
other person,  and  he  cultivated  that,  and 
paid  the  rent  to  the  defendant  Bazemore. 
The  plaintiff  had  but  one  horse,  and  could 
only  cultivate  a  one-horse  crop.  The  de- 
fendant Bazemore  offered  to  let  the  plaintiff 
take  his  crop  wherever  he  wished,  but  the 
plaintiff  refused  to  select  any  part  of  the 
land  for  his  crop.  The  defendant  Bazemore 
then  rented  a  part  of  his  land  to  the  other 
defendants,  and  they  commenced  work  there- 
on. On  the  1st  of  April,  1897,  the  plaintiff 
commenced  his  action  for  damages  against 
the  defendants,  and  for  an  injunction  against 
the  defendants  trespassing  on  his  possession. 
It  is  not  alleged  that  Bazemore  Is  insolvent, 
and  it  is  admitted  by  the  plaintiff  that  he 
was  at  the  commencement  of  this  action, 
and  now  is,  indebted  to  the  defendant  Baze- 
more for  advances  and  money  loaned  to  the 
amount  of  $70  or  $75,  and  that  he  Is  insol- 
vent Upon  this  state  of  facts,  disclosed  by 
the  evidence  of  the  plaintiff,  the  defendants 
moved  for  judgment  upon  the  ground  that 
the  plaintiff  had  failed  to  make  out  a  caae. 
The  court  sustained  the  motion,  dismissed 
the  action,  and  dissolved  the  injunction 
theretofore  issued.  This  ruling  must  be  af- 
firmed. The  verbal  contract,  if  It  was  as 
testified  to  by  the  plaintiff,  was  void  under 
the  statute  of  frauds  which  is  pleaded  and 
relied  upon,  and  the  plaintiff  can  derive  no 
benefit  from  that  The  only  ground  he  has 
to  rest  upon  Is  that  he  cultivated  a  part  of 
the  land  in  1896,  and,  he  says,  paid  the  rent 
This  being  so,  and  his  being  allowed  to  re- 
main on  the  land  in  1897,  the  law  will  pre- 
sume a  tenancy  for  that  year.  But  a  tenant 
of  what  part  of  the  land?  The  law  by  pre- 
sumption would  not  Increase  his  tenancy. 
It  could  only  presume  he  was  the  tenant  of 
what  he  cultivated  in  1896.  He  did  not  cul- 
tivate it  all  in  1896,  and  the  evidence  fails 
to  show  what  part  he  did  cultivate;  nor  does 
it  show  that  the  defendants  took  possession 
of  any  part  of  the  land  that  he  had  culti- 


vated in  1890.  There  was  no  ground  for  is- 
suing the  injunction,  and  of  course  it  should 
have  been  dissolved  when  the  plaintiff  «f ailed 
to  make  a  case.  There  is  no  error,  and  the 
Judgment  must  be  affirmed. 


HARWELL  et  al.  v. 


(102  Ga.  38) 
FOSTER. 


(Supreme  Coort  of  Georgia.     July  20,  1897.) 

8A.LS  ov  Lahd  bt  Ezboutob^Iktbrposition  or 
Claim. 
A  sale  of  land  by  an  administrator  or  ex- 
ecutor, under  an  order  of  the  conrt  of  ordinary, 
is  in  the  nature  of  a  judicial  sale.  A  sale  by  an 
ezecator  acting  under  the  authority  of  a  power 
conferred  by  a  will,  while  legal  wittiin  the  limits 
prescribed,  is  in  no  sense  judicial  in  its  char- 
acter. The  sections  of  the  Oode  authorizing  the 
interposition  of  claims  where  executors  or  ad- 
ministrators are  proceeding  to  sell  land  limit  this 
right  to  cases  where  the  sale  is  proceeding  under 
an  order,  or  where  proceedings  are  being  taken 
in  such  coort  lor  legal  authority  to  make  the 
sale.  There  beinit  none  of  the  qualities  of  ju- 
dicial sanction  to  a  sale  by  an  executor  inde- 
pendently of  the  action  of  the  court  adjudicating 
the  necessity  therefor,  the  right  to  interpose  a 
claim  in  such  cases  does  not  odst. 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Morgan  county; 
John  C.  Hart,  Judge. 

CiBlm  by  Mattie  V.  Harwell  and  others 
against  P.  0.  Foster,  executor.  From  a  judg- 
ment dismissing  the  action,  claimants  bring 
error.     Aflttrmed. 

B.  F.  Edwards,  George  ft  George,  and  J. 
H.  Holland,  for  plaintiffs  in  error.  F.  0. 
Foster,  for  defendant  in  error. 

SIMMONS,  G.  J.  Ghilms  by  third  personb 
to  arrest  sales  are  purely  the  offspring  of 
statute.  If  there  be  no  statute  allowing  a 
claim,  none  can  be  filed.  The  person  whose 
property  is  advertised  for  sale  must  resort 
to  his  common-law  remedies.  The  statutes  of 
this  state  have  provided  a  remedy  by  claim 
in  those  cases  only  where  the  sale  of  the 
property  is  authorized  by  the  judgment  of  a 
court  In  cases  of  executors  and  administra- 
tors, third  persons  are  allowed  to  daim  where 
the  executor  or  admhiistrator  "shall  adver- 
tise that  it  is  his  intention  to  apply  for  leave 
to  sell  any  real  estate  as  the  property  of 
his  testator,  intestate,  *  *  *  or  having  ob- 
tained such  order,"  or  where  he  shall  "ad- 
vertise to  sell  any  personal  property  as  the 
property  of  his  testator,  intestate,"  etc.  The 
case  now  under  consideration  does  not  fall 
within  any  statute  of  this  state  authorizing 
a  claim.  The  executor  had  the  power  under 
the  will  to  sell  at  private  sale  without  leave 
from  any  court,  and  was  proceeding  to  exer- 
cise this  power.  Section  4680  of  the  Oivil 
Gode  applies  only  to  cases  where  the  executor 
or  administrator  Is  making  application  to  the 
ordinary  for  leave  to  sell,  or  where  such  leave 
has  been  granted.  In  this  case  no  applica- 
tion to  the  ordinary  had  been  made,  noi'  W3u 
such  application  necessary  under  the  law. 
As  the  remedy  by  chiim  is  the  creatmre  of 
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ttatate*  and  the  statute  does  not  provide  such 
remedy  ia  cases  like  the  one  now  under  con- 
sideration, no  claim  could  be  filed,  and  the 
court  did  not  err  In  dismissing  the  same. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 


aoictau  841) 

WELLS  et  al.  ▼.  HAYNES. 

(Supreme  CJourt  of  Georgia.     July  20,  1897.) 

Attobhbt  aud  Glibxt— Contract  fob  Sbbtices 
—Quantum  Meruit. 

1.  Under  a  contract  by  the  terms  of  which  one 
undertakes  to  pay  to  an  attorney  at  law  a  sum 
certain  for  professional  services  rendered  in  re- 
spect of  a  particular  matter,  such  attorney  is 
not  entitled  to  recover  for  services  rendered  by 
him  to  the  same  person  in  respect  of  another  and 
entirely  different  matter.  For  services  render- 
ed with  respect  to  the  matter  last  referred  to, 
even  though  there  be  no  agreement  between  his 
client  and  himself  as  to  the  amount  to  be  re- 
ceived by  him,  he  would  nevertheless,  if  he  ren- 
dered valuable  services,  be  entitled  to  recover, 
upon  a  quantum  meruit,  a  reasonable  sum  by 
wav  of  compensation  for  such  service. 

2.  Under  the  principle  above  announced,  the 
verdict  in  the  present  case  was  contrary  to  law, 
and  the  court  should  have  set  it  aside  on  motion. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart,  Judge. 

Action  by  Mercer  Haynes  against  Frances  S. 
Wells  and  others.  Plaintiff  had  Judgment,  and 
defendants  bring  error.     Reversed. 

John  M.  Stubbs  and  Harrison  &  Bryan,  for 
plaintiffs  In  error.  D.  M.  Roberts,  J.  B.  San- 
ders, T.  S.  Felder,  and  Anderson,  Felder  & 
Davis,  for  defendant  in  error. 

ATKINSON,  J.  The  defendant  in  error,  who 
was  the  plaintiff  in  the  court  below,  sued  the 
plaintiffs  In  error,  upon  an  acooimt  stated,  for 
the  sum  of  $1,624.50,  alleged  to  be  due  to  him 
for  services  rendered  in  the  collection  of  mon- 
eys by  him,  as  their  attorney  at  law,  under  a 
contract  by  which  they  undertook  to  pay  to  him 
'^one-half  of  the  amount  which  he  may  recover 
for  us  out  of  the  money  which  may  be  refund- 
ed to  the  state  of  South  Carolina,  or  our  Inter- 
est therein,  by  the  U.  S.  government,  known 
as  the  'direct  tax,'  and  said  one-half  of  such 
recovered  {?]  is  to  be  full  and  complete  com- 
pensation for  such  service,  and  all  costs  In- 
curred by  him  for  same,  and  which  amount 
shall  relieve  us  of  all  liability  to  him."  Upon 
the  trial  of  the  case  a.  verdict  was  rendered  in 
favor  of  the  plaintiff  for  $1,462.05  principal, 
and  $341.05  interest.  The  defendants  moved 
for  a  new  trial  upon  the  grounds  that  the  ver- 
dict was  contrary  to  law,  evidence,  and  the 
weight  of  the  evidence,  and  upon  the  further 
ground  that  the  court  erred  in  charging  the 
Jury:  "If  you  believe  from  the  evidence  that 
Hsynes  made  the  contract  sued  on,  with  the 
defendants,  and  the  defendants  signed  that 
contract  without  fraud  having  been  practiced 
by  Haynes  upon  them,  and  If  you  believe  that 
Haynes  rendered  the  service,  or  that  he,  acting 
through  another,  recovered  the  fund,  I  charge 


you  that  he  Is  entitled  to  recover  one-half  of 
the  funds  so  received  by  defendants,  leas  any 
expense  which  they  have  paid  out  from  other 
sources."  A  number  of  other  errors  were  as- 
signed, which  are  not  oontrolUng,  and  whicb 
it  will  not  be  material  to  consider,  under  our 
view  of  this  case. 

Upon  the  trial  of  the  cause  It  was  shown  that 
the  father  of  the  defendants  at  the  outbreak  of 
the  Clril  War  resided  on  one  of  the  idands  off 
the  coast  of  South  Carolina,  where  he  owned 
a  considerable  quantity  of  land.  Under  the  act 
of  congress  levying  dhrect  taxes  against  the 
several  states,  which  was  approved  August  5, 
1861,  these  lands  were  sold  by  the  United 
States  government.  It  was  brought  to  his  at- 
tention that  congress  had  made,  or  would  make, 
an  appropriation  refunding  to  the  states  the 
sums  collected  from  tlie  several  dtlsens  under 
the  direct  tax  act;  and  he  employed  the  plain- 
tiff to  represent  him  in  securing  such  portion 
of  such  fund  as,  under  the  action  of  the  fedenl 
congress  above  referred  to,  he  might  be  enti- 
tled to  receive.  Afterwards  he  died,  and  the 
defendants,  who  were  his  heirs  at  law,  entered 
into  a  written  contract  with  the  plamtiff  as 
specified  above.  Under  this  agreement,  the 
plaintiff  associated  with  himself  another  law- 
yer, who  resided  in  the  city  of  Columbia,  S.  C, 
through  whom,  out  of  the  direct  tax  fond,  a 
considerable  sum  was  collected,  one-half  of 
which  appears  to  have  been  paid  to  the  defend- 
ants. In  the  course  of  the  Investigation  of  the 
attorney  residing  in  South  Carolina,  he  discov- 
ered that,  in  addition  to  the  sum  to  which  the 
defendants  were  entitled  as  a  part  of  the  direct 
tax  fund,  they  were  likewise  entitled  to  recover 
a  considerable  sum  of  money  for  the  value  of 
the  lands  sold  at  the  dh-ect  tax  sale.  Without, 
so  far  as  the  record  discloses,  making  any  fur- 
ther contract  of  employment,  the  plaintiff, 
through  his  associate  in  South  Carolina,  insti- 
tuted an  action  in  the  name  of  defendants,  as 
hehrs  at  law  of  their  deceased  parent,  in  the 
court  of  claims,  which  resulted  In  a  recovecy 
by  them  of  a  Judgment  for  the  sum  of  ^,249. 
which  was  subsequently  paid  \jiy  the  associate 
counsel  of  the  plaintiff  direct  to  the  defendants 
themselves.  The  plaintiff  claimed  to  be  enti- 
tled, under  his  contract  of  employment,  to  one- 
half  of  the  sum  thus  recovered  in  the  court  of 
claims.  The  question,  then,  is  whether,  under 
this  state  of  facts,  the  phdntiff,  under  his  writ- 
ten contract  of  employment.  Is  entitled  to  re- 
cover from  the  defendant  one-half  of  the  sum 
last  above  mentioned.  It  will  be  seen,  by  ref- 
erence to  the  contract  upon  which  he  sues,  that 
his  agreement  related  only  to  the  recovery  of 
smns  due  to  the  defendants  out  of  the  direct 
tax  fund,  which,  under  the  act  of  congress  ap- 
proved March  2,  1891,  was  dehvered  to  the 
state  of  South  Carolina,  to  be  by  that  state  hekl 
in  trust  for,  and  to  be  paid  to,  the  persons  who 
contributed  to  that  fimd,  tu  proportion  as  they 
made  their  several  interests  to  appear.  Tbe 
fund,  a  portion  of  which  he  now  seeks  to  re- 
cover under  his  contract  of  employmoit,  was 
not  a  part  of  the  direct  tax  fund,  but,  on  the 
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contrary,  was  a  separate  and  distinct  snm, 
which,  ander  the  fourth  section  of  the  act  last 
aboTe  referred  to,  was  to  be  paid  upon  satis- 
factory proof  of  their  demands  to  the  legal 
owners  of  property  which  had  been  sold  under 
proceedings  to  collect  the  direct  tax.  Hie  fund 
last  referred  to  was  not  in  the  hands  of  the 
state  of  South  Carolina,  and  was  never  re- 
funded to  it  by  the  United  States  government 
as  a  part  of  the  dhect  tax  fund,  but,  on  the 
contrary,  the  payment  of  that  fund  depended 
upon  the  proof  of  the  applicant's  claim  in  the 
court  of  claims.  Inasmuch,  then,  as  the  plain- 
tifTs  contract  authorized  the  payment  to  him  of 
one-half  of  the  amount  which  he  might  recover 
for  the  defendants  "out  of  the  money  which 
may  be  refunded  to  the  state  of  South  Carolina 
by  the  U.  S.  government,  known  as  the  'direct 
tax,*"  it  follows  conclusively  that  no  allow- 
ance for  counsel  fees  under  that  contract  could, 
be  made  to  the  plaintiff  for  and  on  account  of 
services  rendered  in  the  collection  of  any  other 
fund  from  the  United  States  government  to 
which  the  defendants  would  be  entitled.  The 
charge  of  the  court  above  specified,  which  was 
« complained  of,  was  manifestly  erroneous,  and 
evidently  resulted  from  a  failure  upon  the  part 
of  the  trial  judge  to  discriminate  between  the 
two  funds  which  we  have  hereinbefore  dis- 
tinguished. It  follows  further  that  any  recov- 
ery by  the  plaintiff,  upon  his  contract  which  Is 
set  out  in  the  record,  ui)on  account  of  services 
rendered  in  the  collection,  through  the  court  of 
claims,  of  the  dalm  In  that  court  adjudicated, 
was  manifestly  contrary  to  law;  his  contract 
having  no  relation  to  that  fund.  If  it  should 
be  found,  however,  that  in  the  collection  of  this 
fund  he  rendered  to  the  defendants  a  valuable 
service,  with  their  consent  or  acquiescence,  he 
would  nevertheless  be  entitled  to  recover,  not 
upon  his  contract,  but  upon  a  quantum  meruit, 
such  an  amount  as  would  be  reasonable  and  just 
compensation  for  the  services  rendered  by  him. 
The  court  having  charged  erroneously  upon  the 
subject  of  the  defendants'  liability,  and  there 
being  no  evidence  of  the  value  of  the  services 
rendered  by  the  plaintiff  in  the  coDection  of 
the  fund  out  of  which  he  now  seeks  to  be  com- 
pensated, the  verdict  was  without  evidence  to 
support  it,  and  is  therefore  contrary  to  law,  and 
the  court  erred  in  not  awarding  a  new  trial. 
Judgment  reversed.    All  the  justices  concurring. 


(101  Oa.  640) 

GAMMAGB  v.  POWELL  et  al. 

(Supreme  Court  of  Georgia.     May  5,   1807.) 

Afpbal  —  Harmless  Ekrok— Intbrlooutokt  Ih- 
junctios. 

1.  That  the  court  ^'disallowed"  an  intervention 
filed  by  a  third  person  in  an  equitable  proceeding 
affords  to  the  plaintiff  therein  no  legal  ground 
of  complaint. 

2.  The  evidence  bearing  upon  the  main  issues 
involved  was  directly  conflicting,  and  there  was 
DO  abuse  of  discretion  in  denying  an  interlocutory 
injunction. 

(Syllabus  by  the  Court) 
Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 


Suit  by  T.  C.  Gammage  against  Bliza 
Powell  and  others  for  an  injunction  and  equi- 
table relief.  From  an  order  denying  the  in- 
junction, and  disallowing  the  application  of 
an  intervener  to  be  made  a  party,  plaintiff 
brings  error.     Affirmed. 

R.  B.  Blackburn,  for  plaintiff  in  error.  Good- 
win &  Westmoreland  and  Simmons  Horrlgan 
fior  defendants  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  in  error, 
Gammage,  bid  off  land  sold  at  sherlfTs  sale, 
but  did  not  comply  with  the  terms  of  his  bid, 
and  the  sheriff,  on  the  same  day,  resold  the 
property  to  another.  Subsequently,  Gammage 
filed  an  equitable  petition,  praying  that  the 
ofi^cer  be  enjoined  from  conveying  the  land 
to  the  last  purchaser,  and  that  he  be  required 
to  convey  the  same  to  the  petitioner.  At  the 
hearing,  Mrs.  Suttles,  the  defendant  in  execu- 
tion, offered  an  intervention,  praying  that  she 
be  made  a  party,  and  that,  for  reasons  set 
forth  in  her  intervention,  the  second  sale  be 
set  aside.  The  application  of  Mrs.  SutUes 
to  be  made  a  party  was  disallowed,  and  the 
prayer  of  her  intervention  denied,  to  which 
ruling  Gammage  excepted,  but  she  did  not. 
The  court  also  denied  the  injunction  prayed 
for  by  Gammage,  and  he  also  excepts  to  this 
ruling.  It  is  unnecessary  to  set  forth  the 
various  allegations  upon  which  he  relied  as 
a  basis  for  the  relief  sought.  Taking  as  true 
all  he  alleged,  his  petition  was  not  without 
merit;  but  the  answer  swore  off  all  the  equity 
of  the  petition,  and  the  evidence  bearing  upon 
the  main  issues  of  fad  was  directly  con- 
flicting. It  need  only  he  added  that  there 
was  evidence  showing  that  the  sheriff  dis- 
tinctly announced,  before  the  first  sale,  that, 
unless  the  purchaser  promptly  paid  the  pur- 
chase money  in  cash,  the  property  would  again 
be  sold  that  day  during  the  lawful  hours  of 
sale. 

1.  The  refusal  of  the  court  to  allow  Mrs. 
Suttles  to  become  a  party  by  intervention 
was  a  matter  of  no  concern  to  Gammage. 
She  was  by  no  means  an  essential  party  to 
his  cause  of  action;  and,  whatever  may  have 
been  her  rights  in  the  premises,  she  ac- 
quiesced in  what  was  done,  and  this  was 
an  end  of  the  matter,  so  far  as  relates  to 
her  Interest  in  the  case. 

2.  It  will  be  obvious  from  the  preceding 
preliminary  statement  of  the  material  facts 
that  this  case  is  manifestly  one  in  which 
this  court  will  decline  to  interfere  with  the 
discretion  exercised  by  the  trial  judge  In  deny- 
ing an  interlocutory  injunction.  Judgment  af- 
firmed.    All  the  justices  concurring. 


a02  Oa.  569) 
HOLT  V.  STATE. 
(Supreme  Court  of  Georgia.     May  5,   1897.) 
Criminal  Law— Rbvibw  on  Apfbal. 
The   only   question   properly   and   lawfully 
presented  by  the  petition  tor  certiorari  for  deter- 
mination in  the  superior  court  being  whether  or 
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not  the  Judgment  of  ffoUty  rendered  by  the 
judge  of  the  city  court  was,  warranted  by  the 
evidence,  and  there  being  enffident  evidence  to 
unppott  that  Jadgment,  miB  court  will  not  Inter- 
fere with  the  discretion  of  the  judge  of  the  su- 
perior court  in  overruling  the  certioFarL 
(Syllabiu  by  the  Court.) 

firrar  from  superior  court,  Qwinnott  coun- 
ty; N.  L.  Hutchins,  Judge. 

J.  O.  Holt  was  convicted  of  a  crime,  and 
brought  certiorari.  From  a  Judgment  over- 
ruling the  same,  defeadant. brings  error.  Af- 
firmed* 

B.  8.  y.  Briant,  for  plaintiff  in  error.  G. 
H.  Brand,  SoL  Gen.,  for  the  State. 

PER  OURIAM.     Judgment  affirmed. 


am.  Ga,  532) 

LEWIS  et  al.  v.  STATE. 
(Suoreme  Court  of  Georgia.     May  5,   1897.) 
Criminal  Law— Reversal  oi''  Cosviction—Nollb 

pRO8EQ0r. 

Where,  on  a  writ  of  error  to  this  court,  a 
conviction  for  a  criminal  offense  was  held  not  to 
be  Bupported  by  :he  evidence,  and  a  new  trial 
ordered,  there  was  no  error,  wnen  the  case  came 
on  for  a  rehearing  in  the  trial  court,  and  before 
it  was  again  submitted  to  a  jury,  in  allowing  the 
■olidtor  general,  over  the  objection  of  the  ac- 
cused, to  enter  a  nolle  prosequi 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Sarah  Lewis  and  others  were  on  trial  for 
the  offense  of  forcible  entry  and  detainer. 
From  an  order  granting  the  solicitor  gen- 
eral's  motion  to  enter  a  nolle  prosequi,  de- 
fendants bring  error.     Affirmed. 

Glquilllat  &  Stubbs,  for  plaintiffs  in  error. 
W.  W.  Osborne,  Sol.  Gen.,  and  Robt  M.  Hitch, 
for  the  State. 

LUMPKIN,  P.  J.  Section  967  of  the 
Penal  Code  reads  as  follows:  "After  an  ex- 
amination of  the  case  in  open  court,  and 
before  it  has  been  submitted  to  the  Jury,  the 
solicitor  general  may  enter  a  nolle  prosequi 
with  the  consent  of  the  court  After  the 
case  has  been  submitted  to  the  Jury,  a  nolle 
prosequi  shall  not  be  entered  except  by  the 
consent  of  the  defendant."  The  plaintiffs 
in  error  in  the  present  case  were  tried  for 
and  convicted  of  the  offense  of  forcible  en- 
try and  detainer,  and,  upon  a  writ  of  error  to 
this,  court,  were  granted  a  new  trial,  because 
the  evidence  was  insufficient  to  show  that 
there  had  been  a  forcible  entry,  it  being  es- 
sential under,  the  indictment  to  show  both  a 
forcible  entry  and  detainer.  See  99  Ga. 
(>02,  26  S.  E.  496.  The  question  whether  or 
not  a  verdict  of  guilty  could  have  been  up- 
held if  the  Indictment  had  charged  a  for- 
cible detainer  only  was  not,  however,  passed 
upon.  When  the  case  went  back  for  an- 
other trial,  the  solicitor  greneral  moved  to 
enter  a  nolle  prosequi  upon  the  indictment, 
and  It  is  plainly  inferable,  though  the  record 


does  not  distinctly  so  disclose,  that  hte  pur- 
pose was  to  lay  before  the  graiid  Jury  a  new 
indictment  charging  simpiy  a  forcible  detainer. 
The  motion  to  enter  the  nolle  prosequi  was  sus- 
tained over  objections  to  the  effect  (1)  that 
there  had  been  no  "examination  of  the  case 
in  open  court,**  and  (2)  that,  the  caae  hav- 
ing  been  submitted  to  a  Jury,  a  nolle  prose- 
qui could  not  be  entered  except  by  consent  of 
the  accused.  There  had  been  no  second 
submission  of  the  case  to  a  Jury  before  the 
motion  to  enter  a  nolle  prosequi  was  pre- 
sented; so  it  is  clear  that  this  second  ground 
of  objection  was  intended  to  relate  to  the 
submission  of  the  case  to  a  Jury  .when  It 
was  tried  in  the  first  instance. 

The  object  of  section  967  is  to  prevent  en- 
tries of  nolle  prosequi  by  the  solicitor  gen- 
eral without  the  sanction  and  approval  of 
the  Judge,  who  presumably  will  not  allow 
such  entries  to  be  made  except  for  good  rea- 
son; and  an  examination  in  open  court  is 
required  in  order  that  the  Judge  may  have 
proper  and  lawful  information  upon  which 
to  base  his  action.  When  this  case  was 
called  the  last  time  in  the  city  court,  the 
Judge,  by  reason  of  the  previous  trial,  was 
already  fuUy  acquainted  with  its  exact  stat- 
us, and  prepared  to  pass  upon  the  propriety 
of  allowing  or  refusing  the  solicitor  general's 
motion,  niere  had  certainly  been  examinatioD 
enough  for  this  purpose.  The  provision  of 
the  law  forbidding  the  entering  of  a  nolle 
prosequi  without  the  consent  of  the  accused 
"after  the  case  has  been  submitted  to  the 
Jury"  evidently  refers  to  the  time  when  the 
motion  to  enter  the  nolle  prosequi  Is  sub- 
mitted. The  submission  of  the  case  to  a 
Jury  on  the  former  trial  was  a  thing  of  the 
past,  and  had  been  completely  abrogated, 
at  the  instance  of  the  accused,  by  the  Judg- 
ment of  this  court  The  new  hearing 
brought  up  the  whole  case  for  a  de  novo  In- 
vestigation, and  consequently  it  waa  right 
for  the  Judge  to  deal  with  it  as  if  it  had 
never  been  tried  at  all;  but.  In  so  doing,  he 
could  very  properly  act  upon  information 
Judicially  acquired  during  any  previous  stage 
of  the  case,  without  again  formally  going 
over  matters  with  which  he  was  perfectly 
familiar.  fTudgment  affirmed.  All  the  jus- 
tices concurring. 

001  Oa.  626) 
WOODS  v;  STATB. 
(Supreme  Court  of  Georgia.     Ifay  S,   1897.) 
CBmiMAL  Law— EvmaNcB-^HsrusAL  or  ImrKvo* 

TIONS. 

1.  There  was  no  error  in  admitting  in  evi- 
dence against  the  accused  a  certified  copy  of  a 
mortgage  which  waa  material  and  relevant  to  the 
issue  (the  loss  of  the  original  having  been  duly 
shown),  over  an  objection  that  there  had  been 
an  agreement  between  coansel  for  the  accused 
and  the  solicitor  general  that  the  latter  might 
introduce  a  certified  copy  of  another  mortgage, 
which,  however,  upon  investigation,  was  found 
to  be  totally  irrelevant.  The  copy  actually  in- 
troduced was  admissible  without  reference  to 
the  agreement,  and  there  was  nothing  to  show 
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that  the  accused  or  his  coanqel  had  been  in  any 
manner  entrapped. 

2.  It  not  appearing  that  &  request  to  charge 
wai  in  writing*  the  refusal  to  giye  it  li  not  canae 
for  new  trial. 

3.  There  was  sufficient  eyidence  to  anthoiiae 
the  verdict. 

(Syllabus  by  the  Oourt.) 

Brror  from  supexlor  oourt  Butts  county;  M. 
W.  BecK  Judge. 

J.  A,  P.  Woods  was  tried  and  conTicted  of 
a  crime.  His  motion  for  a  new  trial  being 
OTerruled,  he  brings  error.    Affirmed. 

Ray  &  Ray,  for  plaintiff  in  error.  O.  H. 
B.  Bloodworthf  Sol.  Gen.,  and  Anderson,  Felder 
A  Dayls,  for  the  State. 

LUMPKIN,  P.  J.  1.  Before  the  trial  in  the 
court  below,  the  solicitor  general,  bping  under 
the  impression  that  a  certain  mortgage  would 
be  material  and  relevant  evidence,  obtained 
an  agreement  from  counsel  for  the  accused 
to  the  effect  that  a  certified  copy  of  this 
mortgage  might  be  introduced  in  evidence. 
Instead  of  the  original.  Upon  further  investi- 
gation, it  appeared  that  this  mortgage  would 
be  totally  irrelevant,  and  therefore  the  state's 
counsel  made  no  effort  to  avail  himself  of 
this  agreement.  He  did  offer  In  evidence  a 
certified  copy  of  another  mortgage,  which 
was  pertinent  The  loss  of  the  original  of  this 
mortgage  was  duly  shown,  and  the  only  ob- 
jection made  to  its  admission  was  the  fact 
that  the  solicitor  general  and  counsel  for  the 
accused  had  made  the  agreement  above  men- 
tioned. This  objection  was  properly  over- 
ruled. The  copy  offered  was  admissible,  after 
duly  accounting  for  the  original,  without  ref- 
erence to  the  agreement;  and  we  are  at  a 
loss  to  perceive  how  admitting  It  worked  any 
injustice  to  the  accused,  or  that  the  counsel 
for  the  latter  had,  by  reason  of  the  facts 
stated,  been  in  any  manner  entrapped,  as  he 
Insisted  was  the  case. 

2.  Complaint  is  made  that  an  oral  request 
to  charge  presented  to  the  court  by  counsel 
for  the  accused  was  refused.  This  court  has 
frequently  held  that  a  trial  judge  Is  not 
bound  to  give  in  charge  any  request,  unless 
the  same  has  been  reduced  to  writing.  With- 
out, therefore,  undertaking  to  decide  whether 
or  not  the  request  preferred  In  the  present 
instance  was  pertinent,  and  embodied  a  cor- 
rect principle  of  law,  we  simply  hold  that 
the  refusal  to  give  it  is  not  cause  for  a  new 
trial. 

8.  The  evidence  authorhsed  the  verdict  ren- 
dered: Judgment  afltrmed.  All  the  Justices 
concurring. 


aoi  Qa.  574) 


NIXON  V.  STATE. 


(Supreme  Court  of  Georgia.    June  16,  1887.) 
Assault  with  Intent  to  Kill. 
1.  The  offense  committed  in  assaulting  anoth- 
er with  a  deadly  weapon,  in  a  manner  naturally 
tending  to  cause  death,  cannot  be  reduced  below 
the  grade  of  assault  with  intent  to  murder,  when 


thei^e  is  no  provocation  for  the  assault,  other  than 
the  use  of  opprobrious  words  or  insulting  lan- 
guage by  the  person  assaulted,  to  the  person 
making  uie  assault. 

2.  O^ere  was  no  ertor  in  oenying  a  new  triaL 

(Syllabus  fay  the  Court.) 

Ertat  from  superior  court,  Dooly  county; 
Z.  A.  Llttlejohn,  Judge. 

William  Allen  Nixon  was  convicted  of  as« 
sault  with  intent  to  murder,  and  brings  error. 
Affirmed. 

D.  L.  Henderson  and  J.  H.  Martin,  for  plain- 
tiff in  error.  F.  A.  Hooper,  SoL  Gen.,  for  tlie 
State. 

LUMPKIN,  P.  J.  Section  103  of  the  Penal 
Code  provides:  *'On  the  trial  of  an  indictment 
for  an  assault,  or  an  assault  and  battery,  the 
defendant  may  give  in  evidence  to  the  Jury 
any  opprobrious  words,  or  abusive  Innguagw, 
used  by  the  prosecutor,  or  person  assaulted  or 
beaten;  and  such  words  may,  or  may  not, 
amount  to  a  justification,  acooxdlng  to  the 
nature  and  extent  of  the  battery,  all  of  which 
shall  be  determined  by  the  jury."  Construing 
these  words.  It  has  been  held  by  this  court 
that  one  may  justify  an  assault  made  upon 
another  with  **a  small  walking  stick,",  when 
provoked  by  the  use  by.  the  latter  of  oppro- 
brious words,  "provided  the  battery  was  not 
disproportloned  to  the  insult  offered."  Thomp- 
son V.  State,  55  Qa.  48,  52.  But  "opprobrious 
words  will  not  justify  stabbing."  Ward  v. 
State,  56  Qa.  409.  In  Reid  v.  State,  71  Ga. 
865  (the  headnotes  only  of  which  are  reported). 
It  is  laid  down  that,  "on  the  issue  of  assault 
and  battery,  abusive  language,  without  more, 
will  not  be  a  valid  legal  defense  to  battery 
with  a  rock."  The  language  just  quoted  Is 
perhaps  too  broad  for  general  application,  but, 
construing  it  with  reference  to  the  facts  of 
Beid*s  Case^  and  limiting  Its  meaning  accord- 
ingly, it  announces  a  sound  doctrine.  From 
the  record  on  file  In  the  clerk's  office  of  this 
court,  it  ap];>ear8  that  the  battery  in  the  case 
just  referred  to  was  committed  with  a  rock, 
that  two  severe  wounds  were  Inflicted  on  the 
head  of  the  person  assaulted,  and  that  he  was 
"knocked  senseless,  and  was  disabled  for  sev- 
eral weeks."  The  decision  hi  that  case  is 
therefore  to  be  understood  in  the  light  of 
these  facts.  In  the  case  of  Brown  v.  State, 
68  Oa.  212,  it  was  held  that  the  law  of  justi- 
fying an  assault,  or  an  assault  and  battery,  by 
evidence  of  opprobrious  words,  was  not  In- 
volved In  the  trial  of  an  bidictment  for  murder, 
where  It  appeared  that  the  deceased,  upon 
being  provoked  by  opprobrious  words  ad- 
dressed to  him  by  the  accused,  advanced  upon 
and  was  about  to  strike  the  latter  with  a 
pound  weight  In  this  connection,  Bleckl^, 
J.,  remarked:  "Though  the  prisoner  provoked 
the  attack  by  ushig  opprobrious  words,  there 
should  not  have  been  any  use  or  exhibition  of 
the  pound  weight.  In  resistance  to  mere  words, 
under  the  circumstances,  and  the  principle  of 
the  above  section  [It  being  the  same  as  section 
103  of  the  present  Penal  Code]  does  not  apply 
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to  the  case.**  "Provocation  by  words  will  not  i 
Justify  an  assault  which  is  apparently  danger- 
ous to  life."  Boatwright  v.  State,  89  Ga.  141, 
15  S.  E.  21.  ''Under  our  [statute]  opprobrious 
words  may  justify  a  simple  assault,  or  an  as- 
sault and  battery;  but  they  do  not  Justify  an 
attack  with  a  deadly  weapon,  made  hi  a  man- 
ner likely  to  produce  death."  Butler  v.  State, 
92  Ga.  605,  19  S.  E.  51,  cited  and  followed  in 
Fussell  y.  State,  91  Ga.  83,  19  S.  E.  891.  As 
was  said  by  Bleckley,  J.,  in  the  case  of  Ward 
V.  State,  supra:  "It  required  a  statute  to 
authorize  the  jury  to  treat  [such  a  provocation] 
as  justifying  a  battery.  No  statute  has  yet 
been  passed,  and  probably  never  will  be,  to 
sanction  stabbing  as  a  means  of  resenting  of- 
fensive language."  Certainly,  then,  an  assault 
with  intent  to  murder  cannot,  under  our  law  as 
it  now  stands,  be  excused,  however  abusive 
and  insulting  may  have  been  the  language  ad- 
dressed to  the  person  committing  such  assault. 
It  was  shown  by  the  evidence  in  the  present 
case  that  tlie  accused  struck  the  prosecutor 
upon  the  head  with  a  Winchester  shotgun 
weighing  eight  pounds;  using  it  as  a  club,  and 
delivering  a  blow  of  sufficient  force  to  break 
the  stock  thereof,  which  was  made  of  black 
walnut.  The  effect  of  this  blow  upon  the 
prosecutor  was  to  Icnock  him  out  of  a  window, 
in  which,  or  near  which,  he  was  sitting,  and 
to  render  him'  totally  unconscious  for  some 
time.  Indeed,  though  "conscious  off  and  on  that 
night,  [he]  was  not  sensible  till  next  morning, 
[and]  was  laid  up  from  that  lick  about  two 
weeks,— a  little  over  two  weeks."  In  his  state- 
ment the  accused,  referring  to  the  character  of 
the  assault  made  by  him  upon  the  prosecutor 
said:  '*I  hit  him  a  light  lick.  I  didn*t  hit 
him  a  hard  one,"— and  accounted  for  the  break- 
ing of  the  gunstock  by  explaining  that  **the 
stock  of  that  gun  was  cracked  right  at  the 
stock."  He  did  not,  however,  undertake  to 
deny  that  nevertheless  the  force  of  the  blow 
was  sufficient  to  knock  the  prosecutor  out  of 
the  window  and  render  him  insensible;  nor 
did  the  accused  offer  in  his  behalf  any  evidence 
to  contradict  the  testimony  of  the  state's  wit- 
nesses that  such  was  the  fact  The  only  ex- 
cuse set  up  by  hhn  for  making  the  assault 
was  the  use  by  the  prosecutor  of  opprobrious 
words  and  insulting  language,  addressed  to 
and  concerning  him.  It  is  obvious  that  a 
gun  such  as  is  alwve  described  is  a  deadly 
weapon,  whether  used  as  a  firearm  or  as  a 
club;  and,  in  view  of  the  undisputed  facts 
which  appeared  in  evidence,  the  here  state- 
ment of  the  accused  that  the  blow  which  he 
struck  with  it  was  "a  light  lick,"  net  "a  hard 
one,"  would  not  have  authorized  the  jury  to 
conclude  that  "the  battery  was  not  dlspropor- 
tloned  to  the  insult  offered."  which  is  the  test 
as  to  justification  laid  down  in  Thompson's 
CJase,  supra.  The  descriptive  words  employed 
by  the  accused  are  simply  relative  terms,  hav- 
ing no  fixed  or  definite  signification.  He  was 
evidently  speaking  by  way  of  comparison,  and 
with  reference  to  the  degree  of  force  he  might 
have  used.     If  entirely  sincere  in  what  he  said* 


it  would  seem  that  his  Idea  of  a  '"hard  lick'' 
was  such  a  blow  as  would  fell  an  ox.  Com- 
pared with  a  blow  of  this  kind,  that  delivered 

by  him  might,  with  some  faint  shadow  of  tmth 
and  accuracy,  be  characterized  ''a  light  lick." 
But,  where  use  is  made  of  a  deadly  weapon, 
the  nature  and  extent  of  the  battery,  and  the 
results  thereof,  and  not  merely  the  relative 
force  of  the  blow  administered,  as  compared 
with  that  which  might  be  inflicted  witb  audi 
a  weapon,  must  determine  and  control  the  ques- 
tion of  justification.  For  instance,  oompara- 
tlvely  ''a  light  Uck"  with  a  battle^x  wen  whet- 
ted and  prepared  for  the  occasion  might  al- 
most, if  not  quite,  sever  a  man's  head  from 
his  body.  It  is  clear,  however,  that  though, 
relatively  speaking,  such  a  blow  may  not  have 
been  "a  hard  one,"  this  fact  would  not  prevent 
an  assault  made  with  such  a  weapon,  and  at- 
tended with  such  a  result,  from  being  regarded 
as  criminal,  if  provoked  by  mere  words,  no 
matter  how  offensive.  Without  serious  diffi- 
culty, we  hold,  as  matter  of  law,  that  the  light 
(?)  blow  aimed  at,  and  taking  effect  upon, 
the  head  of  the  prosecutor,  being  delivered 
with  a  deadly  weapon,  and  constituting  an  as- 
sault "apparently  dangerous  to  life,"  was  one 
which  the  accused  could  not  Justify  under  the 
provisions  of  the  statute  relied  upon;  for  mere 
provocation  by  words  will  not  excuse  an  as- 
sault of  this  nature  and  extent,  "though  the 
assailant  may  really  intend  only  a  moderate 
battery,  and  not  to  kill  or  seriously  injure.'* 
Boatwright  v.  State,  cited  above.  So  far  as 
the  question  of  Justification  is  concerned,  what 
the  accused  actually  did,  not  what  he  intended 
to  do,  is  the  test  Notwithstanding  he  may  not 
have  meditated  murder,  or  even  great  bodily 
harm,  he  is  nevertheless  strictly  accountable 
for  the  actual  results  of  his  criminal  act. 

The  facts  of  the  present  case,  as  to  which 
there  was  no  confiict,  imperatively  demanded 
a  conviction  of  assault  with  intent  to  murder. 
The  offense  of  assault  and  battery  was  not 
really  involved  in  the  case.  Under  tlie  dr- 
cimistances  appearing,  had  the  prosecutor  re- 
sponded to  the  assault  made  upon  him,  and 
slain  the  accused,  it  would  have  been  re- 
versible error,  on  a  trial  of  the  former  for  the 
homicide,  for  the  court  to  have  charged  the 
Jury  with  reference  to  the  law  of  assault  and 
battery.  Brown  v.  State,  supra.  The  pro- 
visions of  section  103  of  the  Penal  Code,  as  has 
been  shown  above,  were  entirely  inapplicable 
to  the  case  presented;  and  it  would  have  been 
highly  improper  for  the  trial  Judge  to  have 
read  this  section  to  the  jury,  or  to  have 
charged  upon  the  theory  that  the  accused  had 
committed  no  higher  grade  of  offense  than  that 
of  assault  and  Imttery. 

Though  the  motion  for  a  new  trial  contains 
a  number  of  grounds,  the  above  discussion 
covers  every  question  of  enough  importance  to 
require  special  notice.  Suffice  it  to  say  that  no 
error  was  committed  by  the  court  which  de- 
mands or  would  authorize  a  rehearing  of  the 
case.  Judgment  affirmed*  All  the  Justices 
concurring. 
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(101  Oa.  678) 

BA2^  OP  STATE  OF  GEORGIA  t.  O'NEAL. 

SAME  V.  PARKER. 
(Supreme  Court  of  Georgia.     July  8,   1807.) 

COYBNAUT  OF  WaRRAHTT— ACTION  FOR  BrBAOH^ 

Plbadino. 
As  against  a  general  demurrer,  a  petition 
sufficiently  sets  forth  a  breach  of  a  covenant  of 
warranty  which  alleges  that  the  defendant  had 
sold  and  conveyed  to  the  plaintiff  certain  land, 
with  a  warranty  of  title,  and  that  the  plaintiff 
was  compelled  to  pay  to  another  a  specified  sum 
in  order  to  prevent  being  evicted  from  the  prem- 
ises under  an  action  of  ejectment  brought  by  the 
latter,  who  "lawfully  claimed  the  said  premises 
by  an  older  and  better  title  than  that  of  said 
defendant,  •  •  ♦  whereby,  in  order  to  quiet 
your  petitioner's  title,  and  to  enable  him  to  re- 
raain  m  quiet  potisession  and  enjoyment  of  the 
premises  aforesaid,  your  petitioner  was  com- 
pelled to.  and  did,  buy  up  the  outstanding  para- 
mount title  aforesaid.'' 
(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  Medus  O'Neal  against  the  Bank 
of  the  State  of  Georgia  and  J.  A  Parker 
against  same  to  recover  damages  for  the 
broach  of  a  covenant  of  warranty  in  deeds 
of  land.  From  a  Judgment  for  plaintiffs, 
defendant  brings  error.     Affirmed. 

John  L.  Hopkins  &  Son,  for  plaintiff  in  er- 
ror.    J.  H.  Gilbert,  for  defendants  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  O'Neal  against  the  Bank  of  the  State  of 
Georgia,  in  which  it  was  sought  to  recover 
damages  for  an  alleged  breach  of  a  cove- 
nant of  warranty  contained  in  a  deed  to  land. 
The  defendant  filed  a  general  demurrer, 
and  also  certain  special  demurrers,  but  the 
only  error  assigned  in  the  bill  of  exceptions 
was  the  overruling  of  the  general  demurrer. 
The  headnote  discloses  the  substance  of 
what  the  plaintiff  alleged  as  constituting  the 
breach  of  warranty.  As  against  a  general 
demurrer,  we  think  these  allegations  were 
sufficient  to  carry  the  case  to  a  jury.  If 
O'Neal,  in  order  to  prevent  being  evicted 
from  the  premises  conveyed  to  him  by  the 
bank  with  a  warranty  of  title,  was,  by  rea- 
son of  an  action  of  ejectment  brought 
against  him  by  one  lawfully  claiming  the 
land  under  an  older  and  better  title  than 
that  of  the  bank,  compelled  to  pay  money 
to  the  plaintiff  in  such  action,  and  if  O'Neal 
was  thus  constrained  to  buy  up  an  outstand- 
ing "paramount  title,'*  it  seems  clear  that  the 
bank's  covenant  of  warranty  was  broken. 
If  the  defendant,  by  special  demurrer,  had 
called  upon  the  plaintiff  to  allege  specific- 
ally how  the  title  set  up  in  the  action  of 
ejectment  was  *'older  and  better"  than,  and 
in  what  way  it  was  "paramount"  to,  that  of 
the  bank,  the  question  would  have  been  dif- 
ferent; but  none  of  the  special  demurrers 
above  alluded  to  went  to  this  point  A 
similar  action  was  instituted  against  the 
bank  by  Parker,  and,  as  the  question  in- 
volved  therein   is  Identical   with   that  pre- 


sented in  O'Neal's  case,  these  two  cases  were 
argued,  and  have  been  considered,  together. 
Judgment  in  each  case  affirmed.  All  the 
Justices  concurring. 

(102  Ga.  576) 

COLEMAN,  BURDEN  &  WARTHBN  00.  v. 

WALKER. 
(Supreme  Court  of  Georgia.     July  0,   1897.) 

VOLUNTART   CONVBTANOB  BT    HuSBAND— VALIDITT 

Section  2483  of  the  Qvil  Code  applies  to 
marriage  agreements  and  marriage  settlements 
only,  and  its  terms  will  not  be  extended  by  con- 
struction so  as  to  embrace  conveyances  of  prop- 
erty by  a  husband  to  a  wife,  after  marriage,  upon 
an  independent  consideration,  not  connected 
with  the  marriage  contract;  and  hence  a  vol- 
untary conveyance  by  the  husband  to  the  wife, 
he  being  solvent  at  Uie  time  of  the  execution  of 
the  deed,  will  be  upheld,  as  against  creditors, 
even  though  the  same  was  not  recorded  in  the 
manner  pomted  out  by  that  section. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Action  by  the  Coleman,  Burden  &  Warthen 
Company  against  Julia  H.  Walker  to  set  aside 
a  deed  as  in  fraud  of  creditors.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

W.  P.  Davis  and  Ulysses  Lewis,  for  plain- 
tiff in  error.  Harrison  &  Peeples,  for  defend- 
ant in  error. 

PER  CURL^M.    Judgment  affirmed. 


aoi  cki.  711) 

HOLCJOMBB  V.  BEAUCflAMP. 
(Supreme  0>urt  of  Georgia.     July  9,  1897.) 

RSDBMPTION   FROM  TaX  BaLB-^TBNDBR— ByI- 
DBNCB. 

The  controlling  question  involved  In  this 
case  being  whether  the  plaintiff  had  in  fact 
made  the  requisite  tender,  under  the  statute,  to 
redeem  property  which  had  been  previously  sold 
for  taxes,  and  purchased  by  the  defendant,  and 
the  evidence  wholly  failing  to  establish  the  fact 
of  such  tender,  the  verdict  for  the  defendant  was 
demanded,  and  the  charge  of  the  court  complain- 
ed of,  even  if  erroneous,  was  harmless,  and  is, 
therefore,  not  cause  for  reversing  the  Judgment 
of  the  court  below  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
John  C.  Hart,  Judge. 

Action  by  William  H.  Holcombe  against  J. 
X.  Beauchamp  for  the  redemption  of  land 
sold  for  taxes.  Defendant  had  Judgment,  and 
plaintiff  brings  error.     Affirmed. 

John  A  Wimpy,  for  plahitlff  in  error.  J.  L. 
Travis,  for  defendant  in  error. 

ATKINSON,  J.  SecUon  898  of  the  Code 
of  1882  provides:  "Whenever  any  land  Is  sold 
by  virtue  of  a  tax  execution  issued  under 
this  Code,  the  owner  thereof,  or  any  admin- 
istrator, executor,  or  guardian,  or  other  trus- 
tee of  the  defendant  in  execution,  shall  have 
the  privilege  of  redeeming  said  land  thus  sold 
I  within  one  year  l^  paying  the  purchaser  the 
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amotmt  iMdd  by  said  parchaser  for  said  land, 
with  ten  per  cent  premium  thereon  from  the 
date  of  the  purchase  to  the  time  of  payment" 
It  win  be  seen  that  the  year  had  expired  be- 
fore the  plaintiff  made  any  tender  for  the 
purpose  of  redeeming  the  land  which  the 
defendant  had  purchased  at  tax  sale;  that 
the  amount  paid  by  the  purchaser  at  tax  sale 
was  $80;  that  the  sum  tendered  was,  accord- 
ing to  the  eridence  which  was  most  favorable 
to  the  plaintiff,  not  more  than  |84.  Accord- 
ing to  the  terms  of  the  statute,  the  purchaser 
was  entitled  to  at  least  10  per  cent  upon  the 
amount  paid  by  him  at  the  tax  sale  for  the 
property,  and  was  under  no  obligation  to  re- 
ceive a  less  sum  from  the  owner  whose  land 
was  sold.  Whether  the  10  per  cent,  be  treat- 
ed as  a  fixed  premium  to  he  paid,  at  whatever 
time  within  the  year  the  tender  is  made,  or 
whether  It  is  to  be  apportioned  as  interest  is 
calculated  upon  money  laid  out  and  expended 
to  the  use  of  the  defendant,  in  either  event, 
a  year  having  elapsed  between  the  date  of  the 
sale  and  the  offer  to  redeem,  the  defendant 
was  entltied  to  at  least  $88,  and  was,  there- 
fore, in  the  absence  of  a  tender  of  that  much 
money,  under  no  obligation  to  reconvey.  It 
follows,  therefore,  that  the  court  did  not  err 
in  refusing  to  grant  a  new  trlaL  Judgment 
affirmed. 


aoi  a«.  etf) 

DUNLAP  HABDWARE  CO.  v.  JAY  et  &L 
SHEFFIELD  HUNNINGTON  CO.  v.  SAME. 
(Sapreme  Court  of  Georgia.     July  8,   1897.) 
Attachmsnt— Dissolution. 
Upon  the  facts  appearing  in  the  record,  the 
trial  judge  did  not  abase  his  discretion  in  dis- 
solving the  attachment  under  which  the  goods 
of  tlie  defendants  had  been,  by  his  order,  pre- 
Tlonsly  seised. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Irwin  county;  C 
0.  Smith,  Judge. 

Actions  by  the  Dunlap  Hardware  Company 
and  the  Sheffield  Hunnington  Company  against 
J.  L.  Jay  and  others  for  writs  of  attachment. 
From  Judgments  dissolvhig  the  attachments 
granted,  plaintiffs  bring  error.     Affirmed. 


Jones  &  Bacon,  for  plaintiffs  in  error. 
Walters,  for  defendants  in  error. 


J.  W, 


SIMMONS,  a  J.  The  two  cases  here  decided 
are  identical  as  to  their  facts  in  so  far  as  the 
same  are  material.  Attachments  were  issued 
under  section  4543  et  seq.  of  the  Civil  Code, 
and  were  subsequently  ••removed"  by  the  Judge, 
as  provided  in  section  4546w  The  plaintiffs  in 
attachment  excepted  to  the  ruling  of  the  court 
dissolving  the  attachments,  and  bring  the  cases 
here  for  review.  The  testimony  is  somewhat 
^conflicting,  but  there  Is  ample  evidence  to  war- 
lant  the  conclusion  that  the  conveyance  of  the 
property  waS  made  in  good  faith,  and  without 
any  intention  to  delay  or  defraud  creditors. 
This  being  so,  and  the 'trial  Judge  having  dis- 
missed or  "removed"  the  attachments,  we  are 


controlled  by  the  decision  of  this  ooort  where 
It  was  held  In  a  case  ta  which  *nhe  testimooy 
leaves  It  doubtful,  to  say  the  least,  whether  the 
transaction  In  question  was  bona  fide  or  Crand- 
ulent,  the  preponderance  Is  rather  In  favor  of 
Its  fairness.  This  Is  the  condnslon  at  which 
the  Judge  trying  the  Issne,  both  as  court  and 
Jury,  arrived,"  that  "on  an  a^Ucation  to  dis- 
miss an  attachment  granted  ex  parte  oo  the 
ground  of  a  fraudulent  transfer  of  property  t^ 
the  debtor  the  decision  of  the  Judge  on  disputed 
facts  may  be  reviewed;  but  in  making  socb 
Judgment  he  is  allowed  the  exercise  of  a  aoond 
discretion,  similar  to  that  which  he  has  In-  cases 
of  injunction,  and  such  discretion  will  not  he 
controlled  unless  It  plainly  appears  to  have  been 
abused."  Falvey  v.  Adamson,  73  Ga.  493.  Un- 
der the  facts  appearing  in  the  records  of  these 
cases,  the  trial  Judge  did  not  abuse  his  dtoae- 
tion  in  dissolving  the  attachments  under  which 
the  goods  of  the  defendants  had  been,  by  bl« 
order,  previously  seized.  Judgment  affirmed. 
All  the  justices  concurring. 


aoi  OS.  «5> 
TAYLOR  V.  OONBT  et  aL 
(Supreme  Court  of  Georgia.     July  8,   1807.) 

Landlord  and  Tbnant— Crops— Lixn  op  Sxbci> 
HON. 
Where  the  owner  of  land  proposes  to  an- 
other person  to  rent  him  land,  and  agrees  to 
take  therefor  so  much  money,  or  a  part  of  the 
crcp,  and  such  person  accepts  neither  proposi- 
tion, but  enters  upon  the  land  and  makes  a  crop 
thereon,  he  is  a  tenant,  and  not  a  cropper.    Be- 
ing a  tenant,  the  title  to  the  crops  made  by  him 
is  vested  in  him,  and  not  in  the  landlord;  and  as 
against  a  claim  of  title  by  the  landlord,  or  those 
claiming  in  privity  with  him,  the  crops  are  sub- 
ject to  execution  against  the  tenant 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  coimty; 
C.  C.  Smith,  Judge. 

Action  by  E.  S.  Taylor  against  J.  J.  Leon- 
ard. Judgment  for  plaintiff.  On  levy  of 
execution,  a  claim  was  Interposed  by  Coney. 
Lovejoy  &  Co.  From  an  order  allowing  the 
claim,  and  overrming  a  motion  for  a  new 
trial,  Taylor  brings  error.     Reversed. 

J.  H.  Martin,  for  plaintiff  in  error.  T.  C 
Taylor,  for  defendants  In  error. 

SIMMONS,  C  J.  An  execution  founded 
upon  a  Judgment  rendered  March  7,  18S7. 
against  r^eonard,  in  favor  of  Taylor,  was 
levied  September  10,  1893,  upon  certain  com, 
fodder,  and  cotton,  as  the  property  of  Leon- 
ard. A  claim  was  interposed  by  Coney, 
Lovejoy  &  Co.,  who  held  an  unrecorded  bil) 
of  sale  or  deed,  "drawn  on  an  ordinary  war- 
ranty deed  blank,*'  and  dated  September  18. 
1803,  made  to  Coney,  Lovejoy  ft  Co.  by  J. 
M.  McLemore,  owner  of  the  land  upon  which 
the  crop  was  raised.  This  Instrument  pur- 
ported, for  and  in  consideration  of  $300  In 
cash,  to  convey  two  mules,  and  "also  my 
entire  crops  of  com,  peas,  potatoes,  cane, 
cotton,  and  seed  grown  by  me  and  my  ten- 
ants for  the  year  1808  In  Pulaski  connty,  Qa.^ 
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on  place  pnrcliaBed  by  subscriber  from  J.  F. 
Pierce,"  etc  On  the  trial  the  plaintiff  in- 
troduced the  fl.  fa.  under  which  the  levy 
was  made.  The  sheriff  testified-  that  the 
crops  levied  upon  were  at  the  time  of  the 
levy  in  the  possession  of  Leonard,  who  claim- 
ed them  as  his  own,  and  pointed  them  out 
to  be  levied  upon;  that  both  McLemore  and 
Leonard  were  present,  and  that  the  former 
told  Leonard  to  point  out  his  own  crop;  and 
that  the  crop  levied  upon  was  on  the  place 
cultivated  by  Leonard.  The  claimants  in- 
troduced the  conveyance  above  mentioned. 
McLemore  testified  that  he  had  **agreed  to 
rent  J.  J.  Leonard  forty  acres  of  land  and 
a  mule  for  ^85,  or  he  would  let  him  have 
the  land  and  mule  for  a  part  of  the  crop  he 
made  on  the  land.  *  *  *  Leonard  did  not 
say  which  offer  he  would  accept,  and  the 
trade  was  never  again  mentioned  at  all.  I 
did  not  work  any  of  his  crops.  I  did  not 
work  the  crops  for  him.  I  only  worked  my 
own  crops.  Leonard  himself  planted  and 
worked  the  forty  acres  Just  as  he  saw  fit  I 
did  not  tell  him  what  to  make.  ♦  ♦  • 
Leonard  surrendered  up  the  crops  to  me  be- 
fore the  levy  was  made.  ♦  ♦  •  I  furnish- 
ed Leonard  Just  as  I  did  my  other  tenants. 
•  •  •  Leonard  turned  over  the  crops  to 
me  ♦  •  ♦  because  he  owed  me.  I  stood 
for  him  at  Coney,  Lovejoy  &  Co.  ♦  ♦  ♦  I 
was  the  boss  on  the  place,  and  had  pos- 
session of  everything.  I  do  not  recollect  of 
any  rent  note  being  given."  It  was  further 
shown  that  the  deed  was  given  to  secure  a 
debt  of  McLemore  to  Coney,  Lovejoy  &  Co., 
and  that  no  credit -therefor  had  been  given 
McLemore  on  the  books  of  the  firm.  There 
was  other  testimony  tending  to  show  that 
Leonard  had  given  McLemore  a  note  for  $85 
for  the  rent  of  the  land  and  mule.  The  ver- 
dict was  in  favor  of  the  claimants  as  to  all 
of  the  property  levied  upon.  The  plaintiff 
made  a  motion  for  a  new  trial  upon  the 
grounds  that  the  verdict  was  contrary  to 
law,  contrary  to  the  evidence,  and  contrary 
to  certain  specified  portions  of  the  charge 
of  the  court.  The  court  granted  a  new  trial 
as  to  the  fodder  involved,  but  refused  a  new 
trial  as  to  the  rest  of  the  property  levied 
upon.  To  this  ruling  the  plaintiff  excepted, 
alleging  that  the  court  erred  in  not  granting 
a  new  trial  generally.  Of  the  grant  of  a 
new  trial  as  to  the  fodder,  there  Is  no  com- 
plaint. 

The  levy  was  made  under  an  execution 
against  Leonard,  and  the  property  levied  up- 
on was  claimed  by  Coney,  Lovejoy  &  Co.  un- 
der a  conveyance  from  the  owner  of  the 
land.  The  contest  was  as  to  whether  the  le- 
gal title  was  in  the  defendant  in  fi.  fa.,  or  In 
the  claimant;  and,  since  whatever  title  the 
claimant  may.  have  had  was  derived  from 
McLemore,  we  are  led  to  a  consideration  of 
the  nature  of  the  relation  which  existed  be- 
tween the  defendant  in  fi.  fa.  and  the  owner 
of  the  land  upon  which  the  crop  was  rais- 
ed.   To  ascertain  the  rights  of  the  parties 


arising  from  that  relation,  it  is  necessary  to 
determine  whether  the  defendant  in  fi.  fa. 
was  a  tenant  or  a  cropper;  and  we  think 
that  upon  the  determination  of  this  question 
the  whole  case,  in  Its  final  analysis,  de- 
pends. A  cropper  is  employed  to  work  for 
part  of  the  crop  he  makes.  He  is  hired  to 
work  certain  land,  and  receives  in  payment 
for  his  services  an  agreed  share  or  portion 
of  the  fruits  of  the  land.  He  Is  not  en- 
titled to  the  land,  nor,  until  all  advances  are 
paid,  or  a  final  division  or  settlement  made, 
has  he  title  to  the  whole  or  to  any  part  of 
the  crop.  *'The  title  to  the  crop,  subject  to 
the  Interest  of  the  cropper  therein,  and  tfie 
possession  of  the  land,  remain  In  the  own- 
er." Civ.  Code,  S  3131.  Where,  on  the  other 
hand,  the  relation  is  that  of  landlord  and 
tenant,  entirely  different  conditions  exist 
The  title  to  a  crop  raised  on  rented  land  Is  * 
in  the  tenant,  and  not  In  the  landlord.  Wor- 
rlU  V.  Barnes,  67  Ga,  404;  Wadley  v.  Wil- 
liams, 75  Ga.  272.  If  the  defendant  in  fi.  fa. 
was  a  cropper,  the  title  to  the  crop  was  in 
the  owner  of  the  land,  and  was  by  him  con- 
veyed to  the  claimants,  and  the  property 
was  properly  found  not  subject  If,  how- 
ever, the  relation  was  that  of  landlord  and 
tenant,  the  title  to  the  crop  was  In  the  ten- 
ant, a  conveyance  of  such  crop  by  the  land- 
lord was  Inoperative  to  pass  title,  and  the 
property  should  have  been  found  subject. 
There  was  some  scant  evidence  of  a  surren- 
der of  the  crop  by  Leonard  to  McLemore  to 
satisfy  a  debt  of  the  former,  but  this  we 
think  immaterial,  since,  if  the  title  was  orig- 
inally in  Leonard,  the  property,  even  after  it 
had  been  so  "turned  over,"  would  be  affect- 
ed with  the  lien  of  the  Judgment  The  title 
conveyed  by  such  surrender  would  be  inef- 
fectual as  against  the  Judgment  Where  the 
owner  of  land  proposes  to  another  person 
to  rent  him  lands,  and  agrees  to  take  there- 
for so  much  money,  or  a  part  of  the  crop, 
and  such  person  accepts  neither  proposition, 
but  enters  upon  the  land  and  makes  a  crop, 
he  is  a  tenant,  and  not  a  cropper.  In  the 
case  of  Rome  R.  Co.  v.  Chattanooga,  R.  &  C. 
R.  Co.,  94  Ga.  422,  21  S.  B.  69,  this  court  held 
that,  where  one  person  obtains  and  uses  an- 
other's property,  'if  no  amount  of  compen- 
sation be  agreed  upon,  the  law  will  Imply 
an  undertaking  to  pay  such  amount  as  may 
appear  to  be  fair  and  reasonable.  Under 
the  statutory  system  established  by  the 
Code,  this  compensation  is,  in  Its  nature  and 
character,  rent."  In  the  present  case  there 
was  no  express  agreement  of  any  kind  which 
could  fix  the  relation  of  Leonard  and  Mb- 
Lemore,  and  there  were  no  facts  from  which 
a  contract  under  which  Leonard  should  work 
as  cropper  could  be  implied.  The  owner 
of  the  land  gr^anted  to  the  defendant  in  fi. 
fa.  the  right  to  possess  and  enjoy  the  use  of 
such  land,  the  grant  was  accepted,  and  the 
relation  of  landlord  and  tdnant  arose  be- 
twe^i  them.  See  Civ.  Code,  §  3116.  The  re- 
lation of  landlord  and  tenant  existing,  thers 
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was  an  Implied  agreement  to  pay  rent  In  a 
fair  and  reasonable  amount  This  view  Is 
in  harmony  ^Ith  the  previous  decisions  of 
this  court  as  to  the  distinctions  between 
croppers  and  tenants.  For  the  use  of  the 
land  the  owner  was,  as  we  have  Just  seen, 
to  be  compensated  by  the  payment  of  rent 
The  land  was  In  the  possession  of  the  ten- 
ant, and  the  crop  was  entirely  under  his 
control.  For  advancements  of  necessary 
supplies,  etc.,  made  to  the  tenant,  the  land- 
lord may  have  had  a  lien  upon  the  crop 
made  by  the  former;  but  the  legal  title  to 
such  crop  was  vested  In  the  tenant,  and  not 
In  the  landlord,  and,  as  against  a  claim  of 
title  by  the  latter,  or  those  claiming  In  priv- 
ity with  him,  the  crop  was  subject  to  execu- 
tions against  the  tenant  For  these  rea- 
sons we  think  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial  generally  as  to 
all  of  the  property  found  not  subject  Judg- 
ment reversed.    All  the  Justices  concurring. 


(101  Ga.  739) 

SANDERS  V.  NIC»LSON. 
(Supreme  Oourt  of  Georgia.     Jaly  10,  1897.) 

(JsuRT  —  Compensation  to  Lbsder  —  Iktbnt  ov 

Pa.ktie/9 — Instructions— Weight 

of  evidencb. 

1.  Where  the  lender  of  money  is  a  lawyer, 
and,  In  addition  to  the  highest  legal  rate  of  inter- 
est, the  borrower  pays  to  him  an  additional 
sum,  which  he  claims  was  by  way  of  compensa- 
tion for  professional  services  rendered  to  the 
borrower  In  looking  after  the  proper  cancella- 
tion of  a  pre-existing  lieu  upon  the  property 
pledged  as  security  for  the  payment  of  the  loan, 
and  in  passing  upon  the  sufficiency  of  the  bor- 
rower's title,  but  which  was,  according  to.  the 
l>orrower,  paid  as  a  part  of  the  consideration  of 
the  loan  itself,  and  that  the  arrangement  for  the 
payment  of  professional  services  was  a  mere 
scheme  or  device  to  evade  the  statute  against 
usury,  the  question  as  to  whether  the  transac- 
tion was  usurious  was  one  of  fact,  dependent  up- 
on the  intention  of  the  j^arties. 

2.  If  the  Sim  was  paid,  bona  fide,  by  way  of 
compensation  for  professional  services  so  ren- 
dered by  the  lender,  and  did  not  enter  into  the 
consideration  moving  the  lender  to  make  the  loan 
itself,  the  transaction  was  not  usurious;  other- 
wise, if  it  did  enter  into  and  become  a  part  of 
the  consideration  of  the  loan,  and  the  arrange- 
ment between  the  parties  was  merely  a  colorable 
transaction,  being  in  reality  a  scheme  or  device 
to  evade  the  statutes  against  usury. 

3.  In  such  case  an  instruction  to  the  jury  in 
the  following  language:  **It  appears  from  the 
evidence  that  the  plaintiff  performed  some  serv- 
ice for  the  defendant  in  addition  to  that  of  pass- 
ing the  title  to  the  property  on  which  he  loaned 
the  money  to  him  (that  is  to  say,  he  i>erformed 
some  service,  it  does  not  appear  what,  in  having 
a  previous  mortgage  canceled);  and  I  think  this 
would  entitle  hrni  to  charge  the  fee  which  he 
charged,  and  would  thus  not  make  the  contract 
usuriouB,"— was  error,  because  it  was  an  ex- 
pression of  an  opinion  by  the  trial  judge  upon 
a  matter  of  fact,  as  to  what  had  been  proved 
upon  thp  trial;  and  such  an  error,  according  to 
the  provisions  of  section  4334  of  the  Civil  Code, 
renders  the  grant  of  a  new  trial  imperative, 
without  reference  to  the  correctness  of  the  ver- 
dict 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 


Action  by  John  Nlcolson,  Jr.,  against  Titus 
Sanders  to  recover  money  loaned.  From  a 
Judgment  for  plaintiff,  defendant  brings  error. 
Reversed 

Geo.  W.  Owens,  for  plaintiff  In  error.  John 
Nlcolson,  Jr.,  In  pro.  per. 

ATKINSON,  J.  1, 2.  The  propositions  sUt- 
ed  In  the  first  two  beadnotes  require  no  elab- 
oration. 

8.  The  charge  excepted  to,  as  set  out  In  the 
third  headnote,  is  a  dear  expression  of  an 
opinion  upon  the  weight  of  evidence.  It  de- 
termines judicially  a  question  of  fact  which 
should  have  been  left  to  the  Jury;  and  wheth- 
er that  fact  was  properly  determined,  or  not, 
by  the  Judge,  this  court,  according  to  the  pro- 
visions of  section  4334  of  the  ClvH  0>de,  is 
without  discretion  to  withhold  a  Judgment  re- 
versing a  refusal  to  grant  a  new  trial  npon  an 
exception  based  upon  this  instruction  to  the 
Jury.  Judgment  reversed.  All  the  Jnstieea 
concurring. 

aOl  Ga.  793) 
SNYDER  V.  WEBB  et  al. 
(Supreme  Court  of  Georgia.    July   14,  1897.) 
Pleading— Ambkdmbnt— Action  on  Notb— Plra. 

1.  Section  7  of  the  practice  act,  approved  De- 
cember lt>,  1895,  as  to  amending  pleas  *'after 
the  time  allowed  for  answer  has  expired,"  was 
not  intended  to  apply  to  actions  pending  at  the 
time  of  the  passage  of  this  act,  the  appearance 
term  of  which  had  already  expired. 

2.  The  facts  stated  in  the  plea,  as  amended, 
were  sufficient,  if  proved,  to  defeat  the  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Towns  county;  J. 
J.  Kimsey,  Judge. 

Suit  by  Webb  &  Welsh  against  W.  S.  Snyder 
on  a  promissory  note.  From  a  refusal  to  allow 
him  to  amend  his  answer,  and  from  a  Judg- 
ment against  him,  defendant  brings  error.  Re- 
versed. 

W.  F.  Flndley  and  S.  M.  Ledford,  for  plain- 
tiff in  error.  John  H.  Davis,  J.  W.  H.  Under- 
wood, and  M.  G.  Boyd,  for  defendants  in  error. 

ATKINSON,  J.  1.  In  arriving  at  the  true 
meaning  of  the  practice  act,  approved  Decem- 
ber 16,  1895  (Acts  1895,  p.  44),  relatively  to 
suits  pending  at  the  time  of  the  passage  of  the 
act,  it  is  necessary  to  construe  together  sections 
2  and  7  of  that  act.  Section  2  provides  **that 
in  all  cases  now  or  hereafter  pending,  the  Judge 
at  each  term  shall  call  the  appearance  docket 
upon  some  day  previously  fixed,  or  on  the  last 
day  of  the  term,  and  upon  such  call  aU  cases 
in  which  the  defendant  has  not  filed  a  demur- 
rer, plea  or  answer,  or  other  defense  shall  be 
marked  'In  default*  •*  Section  7  provides  "that 
the  defendant,  after  the  time  allowed  for  an- 
swer has  expired,  shall  not  In  any  case  by 
amendment  set  up  any  new  facts  or  defense  of 
which  notice  was  not  given  by  the  original  plea 
or  answer,  unless  at  the  time  of  filing  such 
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amended  plea  or  answer,  containing  the  new 
answer,  he  shall  attach  an  affldayit  that  at  the 
time  of  filing  the  original  plea  or  answer,  he 
did  not  hare  notice  or  knowledge  of  the  new 
facts  or  defense  set  out  in  the  amended  plea  or 
answer."  Prior  to  the  passage  of  this  act, 
where  a  case  had  been  answered  at  the  first 
term  of  the  court,  the  defendant  was  not  re- 
quired to  answer  so  fully,  hut  thereafter  he 
might  amend  a  plea  to  the  merits  by  insisting 
upon  new  and  distinct  defenses,  without  first 
swearing  that  he  did  not  know  of  the  existence 
of  such  defenses  at  the  time  of  filing  his  orig- 
inal plea.  To  extend  the  provisions  of  this  act 
to  such  a  case  would  cause  it  to  retroact  harsh- 
ly upon  the  defendant,  who  had  conformed  to 
the  requirements  of  the  law  existing  at  the 
time  of  filing  his  plea;  and  the  effect  of  ex- 
tending the  provisions  of  section  7  of  the  act 
would  be  to  cut  him  off  from  filing  as  an 
amendment  a  meritorious  defense,  which  he 
would  otherwise  have  been  authorized  to  make. 
Statutes  must  be  reasonably  construed,  and, 
where  they  are  capable  of  two  interpretations, 
that  construction  is  more  favored  which  would 
tend  most  to  give  a  full  expression  to  the  legal 
rights  of  parties  under  laws  existing  at  the 
time  of  their  passage;  and  we  therefore  think 
the  proper  construction  of  the  act  in  question 
is  such  a  one  as  will  not  deprive  a  defendant 
who  has  been  In  all  respects  diligent  of  the 
benefits  of  a  defense  of  which  he  could  not 
avail  himself  under  the  changed  condition  of 
the  law.  In  the  present  case  It  would  have 
been  Impossible  for  this  defendant  to  have  fore- 
seen, at  the  time  he  filed  his  original  plea,  that 
the  general  assembly  would  subsequently  pass 
an  act  depriving  him  of  the  right  of  amend- 
ment, by  imposing  upon  him  conditions  to 
which  he  could  not  in  good  conscience  conform, 
and  therefore  it  will  not  be  presumed  that  such 
was  the  intention  of  that  l)ody.  The  appear- 
ance term  having  already  expired  at  the  time 
of  the  passage  of  the  act,  the  right  of  amend- 
ment was  controlled  by  the  pre-existing  laws, 
and  not  affected  by  the  new  act  to  which  ref- 
erence has  been  made.  It  follows,  therefore, 
that  the  defendant  was  entitled  to  amend  his 
plea  without  first  making  the  oath  required  by 
section  7  of  the  act,  to  the  effect  that,  at  the 
time  of  filing  his  original  defense,  he  had  no 
knowledge  of  the  facts  sought  to  be  set  up  by 
way  of  an  amendment  to  such  plea. 

2.  The  suit  was  upon  a  promissory  note  by 
the  indorsees,  for  value.  The  plea  was  a  fail- 
ui'^  of  consideration.  There  was  no  allegation 
in  the  original  plea  that  the  Indorsees  took  with 
notice  of  a  failure  of  consideration  in  the  In- 
strument sued  upon.  The  purpose  of  the 
amendment  was  to  make  the  allegation  that  it 
was  received  by  them  with  full  notice  of  this 
defense.  If  the  amendment  had  been  allowed, 
and  the  plea  supported  by  evidence,  it  would 
have  defeated  the  action.  It  fofiows,  therefore, 
that  the  court  erred  in  not  allowing  the  amend- 
ment, and,  in  the  face  of  the  offer  to  amend,  in 
striking  the  plea  of  the  defendant  Judgment 
reversed.  All  the  justices  concurring. 
28S.£.-e2 


(101  Ga.  787) 
COFFEE  V.  COFFEE 
(Supreme  Court  of  Georgia.  July  14,  1897.) 
DivoRCB — Dbcrbb  for  Alimony— MoDiFiOATioy. 
Where,  in  the  progress  of  a  suit  for  a  di- 
vorce, upon  the  application  of  the  wife  for  an 
allowance  of  alimony,  temporary  and  permanent, 
a  decree  by  consent  of  parties  is  rendered,  where- 
in a  sum  certain  is  awarded  to  the  wife,  to  be 
paid  at  stated  intervals,  and  to  be  by  her  applied 
to  the  support  of  the  minor  children,  who  were, 
by  the  same  decree,  committed  to  her  care,  after 
the  termination  of  the  divorce  suit,  and  the  ren- 
dition of  a  final  decree  therein,  which  was  not 
excepted  to,  the  decree  allowing  alimony  passes 
beyond  the  discretionary  control  of  the  circuit 
judge,  and  he  has  then  no  authority  either  to  ab- 
rogate it  or  to  modify  its  terms,  unless  the 
power  to  do  so  is  reserved  in  the  decree.  The 
power  to  revise  and  review  allowances  of  alimo- 
ny, which  is  vested  in  the  judges  of  the  superior 
courts  by  section  2459  of  the  Civil  Code,  applies 
exclusively  to  the  revision  and  review  of  allow- 
ances of  temporary  alimony. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hall  county;  J. 
J.  Klmsey.  Judge. 

Application  by  Joel  Coffee  for  relief  from 
decree  of  alimony  granted  to  N.  L.  Coffee  in  a 
previous  suit  for  a  dJvorce.  Respondent's  de- 
murrer to  the  application  was  overruled,  and 
she  brings  error.     Reversed. 

S.  C.  Dunlap  and  G.  H.  Prior,  for  plaintiflf 
in  error.  J.  B.  Estes  and  F.  M.  Johnson,  for 
defendant  in  error. 

ATKINSON,  J.  On  the  22d  day  of  Janu- 
ary, 1891,  by  consent  of  both  the  parties  at 
Interest,  a  decree  was  rendered  In  an  alimony 
proceeding  that  the  custody  of  the  minor  chil- 
dren of  the  parties  litigant  should  be  commit- 
ted to  the  wife  until  they  arrived  at  their  ma- 
jority, and,  among  other  provisions  for  the 
support  of  the  wife  and  children,  was  one  to 
the  effect  that  the  husband  should  pay  to  the 
wife  the  sum  of  five  dolllars  per  month  on  the 
last  day  of  each  month,  to  be  appropriated  by 
her  towards  the  support  of  the  children;  that 
the  wife  should  have  the  control,  and  assume 
the  support  and  education,  of  the  minor  chil- 
dren, and  not  again  appeal  to  the  courts  on 
her  own  account  or  that  of  the  children  for 
support  or  alimony  from  the  husband,  provid- 
ed she  does  not  waive  any  rights  the  children 
may  have  as  heirs  or  legatees  of  their  father, 
but  waives  and  renounces  all  right  for  herself 
as  such  hehr  or  as  widow;  and  that  the  hus- 
band have  the  right  to  visit  his  children,  and 
the  wife  do  nothing  to  interfere  with  their 
kind  and  friendly  relations,  provided  in  such 
visits  he  act  in  a  courteous  manner  towards 
her;  this  decree  to  be  enforced  in  her  favor 
against  him  by  execution  or  attachment  or 
both.  This  provision  was  in  full  settlement 
of  both  temporary  and  permanent  alimony, 
and  subsequent  to  the  making  of  this  decree 
a  total  divorce  was  granted  between  the  par- 
ties. Subsequent  to  the  grant  of  this  total 
divorce,  the  husband  filed  an  application  to 
be  relieved  from  the  payment  of  the  monthly 
aUowance  provided  for  in  the  decree  to  which 
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reference  Is  above  made.  A  demurrer  was 
filed  to  this  application,  among  others,  upon 
the  ground  that  the  court  had  no  jurisdiction 
to  revoke  or  modify  any  part  of  the  decree, 
because  it  was  in  full  settlement  of  perma- 
nent alimony.  In  granting  the  decree  iU)OTe 
referred  to,  the  court  did  not  reserve  the  right 
to  modl^  or  change  its  terms,  but  it  was  in- 
tended to  be  final  as  to  the  rights  of  both  par- 
ties toucfhing  the  matter  then  in  controversy. 
The  court  overruled  the  demurrer  filed  by  the 
respondent,  and,  after  hearing  evidence,  re- 
voked that  part  of  the  decree  which  provided 
for  a  sum  to  be  paid  monthly  for  the  support 
of  the  t:hildren.  Exception  was  taken  to  this 
judgment  of  the  court  overruling  the  demur- 
rer of  the  respondent  to  the  application.  We 
think  the  court  erred  in  overruling  the  demur- 
rer. The  allowance  for  the  support  of  these 
children  rested  upon  a  contract,  which,  re- 
ceiving the  sanction  of  the  court  by  judicial 
decree,  imposed  upon  the  husband  the  respon- 
sibility with  which  he  was  already  charged 
by  law,  namely,  the  support  of  the  children. 
He  voluntarily  surrendered  his  parental  con- 
trol to  the  wife,  and  voluntarily  agreed  to 
make  this  provision  for  the  support  of  the 
children.  By  contract  she  personally  dischar- 
ged his  estate  from  all  liability  to  her  upon 
account  of  any  claim  of  dower  or  year's  sup- 
port, and  this  voluntary  surrender  of  these 
rights  was  subsequently  confirmed  by  the 
gi'ant  of  the  divorce,  which  as  effectually  cut 
her  off  from  all  right  to  demand  any  portion 
of  her  hu8l)and's  estate  upon  account  of  dow- 
er or  year*8  support  as  though  she  had  never 
been  married  to  him.  She  became,  by  virtue 
of  this  decree,  in  her  capacity  as  trustee  for 
her  minor  children,  a  judgment  creditor,  and 
the  court  could  no  more  vacate  that  judgment 
so  rendered  in  her  favor  than  it  could  vacate 
a  judgment  rendered  against  the  husband  in 
favor  of  a  creditor  of  his  upon  any  other  ac- 
count Whatever  right  of  revision  of  this  de- 
cree may  have  existed  was  extinguished  by 
the  grant  of  the  total  divorce.  The  decree 
granting  this  divorce  definitely  settled  the 
right  of  the  wife  with  respect  to  any  claim 
she  may  have  had  upon  the  husband's  estate 
growing  out  of  4fhe  married  relation,  and  left 
her  as  a  judgment  creditor  only.  In  the  case  of 
Sampson  v.  Sampson,  which  was  decided  by  the 
supreme  court  of  Rhode  Island, and  which  is  re- 
ported in  16  Atl.  711,  it  was  held  that  a  decree 
.  for  alimony  of  the  character  which  we  are 
now  considering,  which  contained  no  reserva- 
tion of  the  power  of  modification,  is  final,  and 
after  the  expiration  of  the  term  at  which  it 
was  rendered  the  court  has  no  power  to  re- 
duce the  same.  This  decision  we  find  in  ac- 
cord with  the  current  of  authority  upon  the 
subject.  The  provisions  of  our  Civil  Code 
(section  2459)  which  authorize  the  court  at 
any  time  to  revise  decrees  for  alimony  relate 
to  temporary  alimony  only.  Any  provision 
made  for  the  support  of  the  wife  by  way  of 
temporary  alimony  is,  under  that  section  of 
tne  Ck>de,  subject  to  revision  at  any  thne  by 


tbe  comrt;  but  where,  uqod.  the  final  trial,  a 
Jury,  under  section  2402  of  the  Civil  CoA^, 
awards  permanent  alimony,  tliia  becomes  a 
fixed  charge  against  the  husband's  estate,  and, 
if  not  excepted  to,  is  not  subject  to  a  foture 
revision  as  in  the  case  of  an  allowance  of  tem- 
porary alimony.  In  the  present  case  the  par 
ties  dispensed  with  a  Jury  trial  upon  the  ques- 
tion of  an  allowance  of  permanent  alimony, 
and,  by  consent,  invoked  a  decree  of  the  court 
fixing  the  allowance  upon  the  terms  stated  in 
the  decree.  This  consent  having  been  ap- 
proved by  the  court  in  which  the  cause  was 
pending  after  the  grant  of  the  divorce,  the 
court  loses  control  over  the  subject,  and  the 
decree  stands  as  other  judgments  against  the 
husband.  We  ^re  thus  led  to  the  condoslon 
that  the  court  erred  in  not  sustaining  the  de- 
murrer, and  in  refusing  to  dismiss  the  appli- 
cation for  the  revision  of  the  decree.  Judg- 
ment reversed.    All  the  justice  concurring: 


(101  Ga.  561) 
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(Supreme  Court  of  Georgia.    June  II,  1897.) 
Cbimikal   Law ->  New  Trial  —  BunioiBKCT  of 

EVIDBNCR. 

1.  The  law  confers  upon  the  trial  judgea  a  dis- 
cretion in  granting  or  refusing  new  trials  in 
cases  where  the  verdict  is  alleged  to  be  contrary 
to  evidence,  or  without  evidence  to  support  it, 
and  imposes  upon  them  the  duty  of  exerdsing 
tills  discretion.  This  court  will  not  allow  a 
conviction  of  a  crime,  founded  upon  weak,  un- 
satisfactory, and  doubtful  evidence,  to  stand, 
when  the  record  discloses  strong  reason  for  be- 
lieving that  the  judge  below  was  not  himself 
fully  satisfied  with  the  finding  of  the  jury. 

2.  The  evidence  in  the  present  case  was  of  the 
character  above  indicated,  and  that  the  trial 
judge  must  have  been  of  this  opinion  is  evi- 
denced by  the  following  language  in  the  order 
overruling  the  motion  for  a  new  trial:  "There 
probably  being  sufficient  evidence  to  authorize 
the  verdict  of  the  jury,  the  motion  is  overruled, 
and  a  new  trial  refused." 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gwinnett  coan- 
ty;    N.  L.  Hutchins,  Judge. 

John  Rogers  was  convicted  of  crime,  and 
from  an  order  denying  his  motion  for  a  new 
trial  he  brings  error.     Reversed. 

L.  F.  McDonald,  for  plaintiff  in  error.  C. 
H.  Brand,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Applications  for  new  trials  on 
the  ground  that  the  verdict  of  the  Jury  is 
contrary  to  evidence  are  addressed  to  a 
sound  legal  discretion,  to  be  exercised  by 
the  trial  judges.  When  this  discretion  has 
been  exercised,  and  the  motion  for  a  new 
trial  overruled,  this  court  will  not  interfere, 
where  there  is  any  evidence  which  would 
Justify  the  Jury  in  reaching  the  conclnsion 
which  is  set  forth  in  the  verdict.  While  in 
many  cases  we  would  probably  not  have 
rendered  the  verdict  returned,  and,  if  we 
were  authorized  to  pass  upon  the  case  as 
on  appeal,  would  render  here  a  different 
Judgment,  still,  under  the  established  prac- 
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tfce  of  this  court,  as  required  by  the  law  of 
this  state,  we  cannot  orerrale  a  trial  judge, 
who,  fresh  from  the  atmosphere  of  the  trial, 
sends  to  us  a  record  In  which  he  Indorses 
the  finding  of  the  jury  which  tried  the  case 
In  his  presence.  This  is  tme,  even  in 
cases  where  the  evidence  might  be  described 
as  weali:,  unsatisfactory,  and  doubtful.  The 
wisdom  and  discretion  of  the  trial  judge  are 
.sufficient  for  us  to  indorse  his  judgment, 
In  cases  of  this  character.  But  where  it  ap- 
pears from  the  record  that  the  evidence  is 
of  the  character  named,  and  that  the  trial 
judge  must  have  beeH  of  the  same  opinion, 
and  where  it  further  appears  that  he  is  him- 
self not  entirely  satisfied  with  the  verdict, 
no  course  is  left  open  to  us,  except  to  send 
the  case  back  for  a  rehearing  before  another 
Jury,  that  the  trial  judge  may  satisfy  him- 
self as  to  the  propriety  and  justice  of  the 
finding.  If  the  verdict  in  the  case  had  been 
approved  by  the  trial  judge,  it  may  be  that 
we  would  have  felt  constrained  to  have  af- 
firmed the  judgment;  but,  as  the  record 
shows  that  this  is  not  so,  we  feel  equally 
constrained,  in  the  interest  of  justice,  to 
give  the  accused  another  hearing.  Judgment 
reversed.     All  the  Justices  concurring. 


(101  Oa.  66») 

KENNEDY  v.  STATE. 

(Supreme  Court  of  Georgia.    June  11,  1897.) 
Criminal  Law— Continuanob— Kvidbnob. 

1.  A  perfect  and  complete  showing  for  a  oon- 
tinnance  on  the  ground  of  the  absence  of  a  wit- 
ness ought  not  to  have  been  disregarded,  and  the 
continuance  denied,  merely  because  it  appear- 
ed, by  way  of  a  counter  showing,  that  the  wit- 
ness, a  married  woman,  had,  in  effect,  stated  to 
another  that  she  knew  nothing  about  the  case, 
and  had  failed  to  communicate  to  her  husband 
any  knowledge  on  her  part  as  to  the  facts  involv- 
ed. 

2.  There  was  no  error,  in  the  trial  of  a  crimi- 
nal case,  in  refusing  to  admit  evidence  offered 
to  show  that  ^'defendant  had  an  opportunity  to 
escape  jail,  in  a  general  Jail  delivery,  about  one 
month  before  his  trial,  but  did  not  avail  himself 
of  the  opportunity  to  escape" ;  such  evidence  be- 
ing of  no  probative  value  in  shedding  light  upon 
the  question  of  his  guilt  or  innocence  of  the 
crime  with  which  he  stood  charged. 

8.  The  charges  complained  of  in  the  motion 
for  a  new  trial  were  substantially  correct. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Madison  county; 
S.  Reese,  Judge. 

T.  L.  Kennedy  was  convicted  of  a  crime. 
From  a  refusal  to  grant  his  motion  for  a 
new  trial,  he  brings  error.     Reversed. 

8.  P.  Tribble  and  H.  C.  Tuck,  for  plaintiff  in 
error.     R.  H.  Lewis,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  1.  The  accused  made  a 
showing  for  a  continuance  which  complied 
with  every  requirement  of  the  statute.  The 
ground  of  It  was  the  absence  of  a  female 
witness  by  whom  he  expected  to  prove  mat- 
ters tendhig  strongly  to  establish  the  defense 
apon  which  he  relied.    By  way  of  a  counter 


showing  on  the  part  of  the  state,  it  was  made 
to  appear  that  this  witness  had  stated  to  an- 
other, in  effect,  that  she  knew  nothing  about 
the  case.  It  was  shown  further  that  she  had 
failed  to  communicate  to  her  husband  any 
knowledge  on  her  part  as  to  the  facts  in  con- 
troversy. It  was  argued  from  these  circum- 
stances that  the  accused  could  not  prove  by 
this  witness,  were  she  present,  the  facts  set 
up  in  his  showfaig  for  a  continuance,  as  being 
what  he  expected  to  prove  by  her.  The  trial 
Judge  seems  to  have  been  of  the  opinion  that 
the  counter  showing  made  by  the  state  es- 
tablished this  woman's  ignorance  of  the  tens- 
Action  under  review,  and  that,  therefore,  her 
absence  could  not  be  injurious  to  the  accused. 
In  this  view  we  cannot  concur.  See  Horn  v. 
State,  62  Ga.  362.  Whether  a  witness  does 
or  does  not  know  anything  about  a  case  Is 
not  necessarily  a  matter  exclusively  within 
the  knowledge  of  the  witness.  He  or  she 
may  know  much  that  is  material  in  a  given 
case,  without  being  aware  of  the  fact;  and, 
besides,  experience  has  shown  that  a  witness, 
in  mere  loose  conversation,  wiU,  In  order  to 
avoid  being  brought  Into  court,  profess  igno- 
rance, when  an  examination  under  oath  would 
develop  knowledge  on  his  part  as  to  the  maC- 
ter  in  controversy.  The  fact  that  the  woman 
whose  testimony  the  accused  desired  in  the 
present  case  did  not  talk  to  her  husband 
about  the  matter  ought  not  to  have  led  to  a 
denial  of  the  continuance.  It  is  true  that  all 
women  talk  more  or  less,  whether  married 
or  single,  but  it  by  no  means  follows  that 
every  married  woman  tells  her  husband  all 
she  knows.  It  is  quite  possible  this  particu- 
lar woman  may  have  known  something  which 
would  have  aided  the  accused  in  his  defense, 
notwithstanding  the  fbct  that  she  had  not 
made  any  communication  thereof  to  her  hus- 
band. 

2.  The  accused  desired  to  prove  that  he  had 
not  availed  himself  of  an  opportunity  to  es- 
cape from  jail  when  the  same  was  presented 
about  one  month  before  his  trial.  We  think 
the  court  properly  refused  to  admit  evidence 
offered  for  this  purpose.  The  fact  thus 
sought  to  be  shown  was  clearly  no  part  of 
the  res  gestse  of  the  crime  charged  against 
the  accused,  and  therefore  the  evidence  re- 
jected was  not  admissible  under  the  rule 
which  permits,  in  behalf  of  the  state,  proof 
of  flight  following  immediately  upon  the  com- 
mission of  a  crime.  It  was  the  right  of  the 
accused  to  put  his  general  character  In  is- 
sue, but  he  could  not  do  this  by  showing 
good  conduct  upon  a  particular  occasion.  Not 
availing  himself  of  the  opportunity  presented 
to  escape  from  lawful  custody  was  in  the 
nature  of  a  declaration  of  Innocence,  and  the 
rule  is  well  settled  that,  in  criminal  trials, 
declarations  of  the  accused  in  his  own  favor 
are  not  admissible. 

3.  Certain  charges  of  the  court  were  com- 
plained of  in  the  motion  for  a  new  trial,  'they 
are  not,  however,  sufficiently  important  to  re- 
quire special  notice,  and  it  wHl  sui&ce  to  say 
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that  In  our  ofrfnlon  they  were  substamlaUy 
ooEiect  Jadgment  reyeraed.  Ail  the  Jaattces 
concurring. 


(101  Ga.  572) 


DICKEY  V.  STATE. 


(Sapreme  Court  of  Georgia.    Jane  16,  1807.) 

Criminal  Law— Rbyibw  on  Appeal  —  Sbpaiutb 
Indictments— Trial  bt  Onb  Jury. 
Even  if  it  be  comi^tent  for  a  court  having 
Jurisdiction  to  try  criminal  cases,  upon  the  con- 
sent of  a  person  who  is  accused  by  two  separate 
indictments  of  two  several  misdemeanors  to 
permit  the  trial  by  the  same  jury  at  the  same 
time  of  the  issue  formed  upon  each  of  such  in- 
dictments, and  the  return  upon  each  indictment 
of  a  separate  verdict,  yet,  inasmuch  as,  after  the 
rendition  of  such  verdicts,  the  findings  of  the  jury 
cannot  be  carried  into  effect  except  by  the  exe- 
cution of  separate  judgments,  any  motion  to  set 
aside  either  of  such  verdicts  must  necessarily 
be  independent  of  the  other,  and,  there  being  no 
authority  of  law  for  excepting  in  the  same  mo- 
tion for  a  new  trial  to  the  rendition  of  two  ver- 
dicts 80  returned  unon  the  trial  of  two  separate 
criminal  cases,  this  court  has  no  Jurisdiction  of 
a  writ  of  error  which  seelLB  to  review  a  judgment 
overruling  such  a  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

.  Error  from  criminal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Reub  Dickey  waa  convicted  of  assault  and 
battery  and  of  carrying  a  concealed  weapon, 
and  brings  error.     Dismissed. 

Maddox  &  Terrell,  for  plaintiff  in  error.  J. 
F.  O'Neill  and  L.  W.  Thomas,  for  the  State. 


LITTLE,  J.  Dickey  was  charged  by  two 
separate  accusations  with  the  offenses,  respec- 
tively, of  assault  and  battery  and  of  carrying  a 
concealed  weapon.  It  appears  that  by  consent 
the  two  cases  were  tried  together  before  the 
same  jury,  at  the  same  time»  upon  the  issue 
formed  upon  each  of  such  accusations.  He 
was  found  guilty  under  each  accusation,  and  a 
separate  verdict  rendered  upon  each  charge, 
upon  which  separate  judgments  were  also  pro- 
lounced.  Defendant  then  made  a  single  mo- 
tion for  a  new  trial,  praying  that  the  verdict 
and  judgment  in  each  be  set  aside,  which  mo- 
tion was  overruled,  whereupon  the  defendant 
excepted,  and  sued  out  a  writ  of  error  to  this 
court  Whether  or  not,  where  a  person  Is 
charged  by  two  separate  indictments  or  ac- 
cusations with  the  commission  of  two  several 
misdemeanors,  it  is  competent  for  a  court  hav- 
ing jurisdiction  to  try  such  cases  to  permit, 
even  with  the  consent  of  the  person  accused, 
the  trial  by  the  same  jury,  at  the  same  time, 
of  the  issue  formed  upon  each  of  such  indict- 
ments or  accusations,  and  a  return  upon  each 
of  a  separate  verdict,  is  a  question  which  is 
not  made  or  presented  by  this  record  for  our 
determination,  and  therefore  we  express  no 
opinion  whatever  with  respect  thereto.  We 
have  been  unable  to  consider  the  case  presented 
upon  its  merits  by  reason  of  a  lack  of  juris- 
diction in  this  court  to  entertain  the  writ  of 
error.  In  the  present  case  separate  verdicts 
were  rendered,  and  necessarily  separate  judg- 


ments pronounced  thereon,  in  order  that  the 
findings  of  the  Jury  might  be  carried  into  effect. 
The  trial  under  each  accusation  was  a  8ei«r- 
ate  and  distinct  prosecution.  The  verdict  and 
Judgment  rendered  in  the  one  were  entirely 
separate  and  hidependent  of  those  rendered  in 
the  other.  In  a  word,  although  l)etween  the 
same  j^arties,  they  were  different  cases,  and 
while,  In  a  certain  class  of  civU  suits,  the  law 
authorisses  a  consolidation  thereof  (Civ.  Code, 
§S  4846,  4943),  there  is  no  authority  of  law  for 
excepting  in  the  same  motion  for  a  new  trial 
to  the  rendition  of  two  verdicts  upon  the  trial 
of  two  separate  criminal  cases.  On  the  oon- 
trary,  to  the  setting  aside  of  dther  of  such 
verdicts  separate  and  independent  motions  are 
requisite.  In  the  case  of  Assurance  Co.  v.  Way 
(decided  Aug.  10,  1896)  27  S.  B.  167,  where 
the  same  plaintiff  had  two  actions  against  dif- 
ferent defendants  pending  in  the  same  court, 
the  evidence  in  each  so  nearly  identical  as  to 
render  it  practicable  to  try  both  cases  together, 
and  they  were,  accordingly,  with  consent  of 
counsel,  consolidated,,  and  the  Jury  rendered  a 
separate  verdict  against  each  of  the  defendants, 
and  the  court  rendered  a  single  judgment  over- 
ruUng  motions  for  new  trials  made  by  each  of 
the  defendants,  after  having  first  passed  an 
order  consolidating  such  motions,  this  court 
ruled  that  such  judgment  was,  in  effect,  the 
equivalent  of  two  separate  judgments  overrul- 
ing, respective^,  the  two  motions;  that  while, 
in  such  case,  both  of  the  defendants  undoubted- 
ly had  the  several  right  of  exception,  thus  con- 
solidating and  passing  upon  the  two  separate 
motions  did  not  authorize  the  defendants  to 
unite  in  one  bill  of  exceptions,  though  they  un- 
dertook therehi  to  except  "jointly  and  sever- 
ally'*  to  the  judgment  rendered;  further  hold- 
ing that  there  was  no  law  authorizing  such 
a  practice,  nor  conferring  jurisdiction  upon  this 
court  to  entertain  such  a  writ  of  error,— citing 
Bones  v.  Bank,  67  Ga.  339,  and  Pupke  v.  Mea- 
dor,  72  Ga.  230.  This  ruling  we  hold  appli- 
cable to  all  criminal  cases,  and  also  all  civil 
cases,  except  such  of  the  latter  as  may  by  law 
be  consolidated,  and  result  in  one  general  ver- 
dict and  judgment.  It  follows  that  this  court 
has  no  jurisdiction  of  the  writ  of  error  sued 
out  in  the  present  case,  and  the  same  Is  there- 
fore dismissed.    All  the  justices  concurring. 


a02  OtL  536) 
MOON  V.  FINK  et  al. 
(Supreme  Court  of  Georgia.     June  0,  1897.) 

ACCIDBNT  AT    CrOSSIXO— PRESUMPTION  OF    NeGL.1- 
OKNCE. 

Thouah  the  fact  that  the  piaintiffB  husband 
was  lulled  by  the  running  of  the  defendants* 
train  raised  against  them  the  presumption  of 
negligence,  this  presumption  was  rebutted  by  the 
plaintiff's  evidence,  and.  therefore,  the  granting 
of  the  nonsuit  was  right. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county: 
W.  M.  Henry,  Judge. 

Action  by  M.  C.  Moon  against  Henry  Fink 
and  others,  receivers,  to  recover  for  an  al 
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leged  negligent  killing  of  plaintiff's  husband. 
From  an  order  of  nonsuit,  plaintiff  brings 
error.    Affirmed. 

Pouchy  &  Fouchd,  for  plaintiff  in  error. 
McGutchen  A  Shumate  and  Hoskinson  & 
Harris,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


<101  Ga.  568) 

WILCOX  r,  STATE. 
<Supreme  Court  of  Georgia.     June  11,  18D7.) 
Crubltt  to  Dombstio  Animals— Doos. 
Inasmuch  as  there  can  be  no  doubt  that 
the  words  "domestic  animals,**  as  used  in  that 
clause  of  the  constitution  authorizing  the  gen- 
eral assembly  to  "impose  a  tax  upon  such  do- 
mestic animals  as,  from  their  nature  and  liabits, 
are  destructive  of  other  property,"  were  intend- 
ed to  refer  to  dogs,  it  follows  ineritably  that  the 
dog  is  classed  by  the  fundamental  law  of  the 
state  as  "a  domestic  animal*';   and  therefore  an 
act  of  cruelty  to  a  doje  is  indictable  under  sec- 
tion 703  of  the  Penal  Code. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

B.  F.  Wilcox  was  convicted  of  cruelty  to  a 
domestic  animal,  and  brings  certiorari. 
From  Judgment  overruling  the  same,  he 
brings  error.     Affirmed. 

Cutts  &  Lawson,  for  plaintiff  in  error. 
Tom  Eason,  SoL  Gen.,  and  M.  E.  Land,  for 
the  State. 

FISH,  J.  An  accusation  in  the  county 
court  of  Wilcox  county  charged  B.  F.  Wilcox 
with  the  offense  of  cruelty  to  a  domestic  ani- 
mal, under  section  703  of  the  Penal  Code, 
which  provides  tliat  "every  person  who  shall 
Instigate,  engage  in,  or  do  anything  in  fur- 
therance of  an  act  of  cruelty  to  a  domestic 
animal,  shall  be  punished  as  for  a  misde- 
meanor." The  animal  alleged  to  have  been 
cruelly  treated  was  a  dog.  The  accused  de- 
murred to  the  accusation  on  the  ground  that 
a  dog  is  not  a  domestic  animal.  The  demur- 
rer was  overruled,  and  this  ruling  was  sus- 
tained upon  certiorari,  whereupon  the  ac- 
cused excepted.  The  sole  question  made, 
therefore,  is  whether  a  dog  is  a  domestic  ani- 
mal. There  is  some  conflict  in  the  decisions 
of  the  courts  of  different  states  on  the  sub- 
ject, but  the  decided  weight  of  authority 
seems  to  be  that  a  dog  is  a  domestic  animal. 
Some  of  the  leading  cases  so  holding  are 
State  V.  McDuffie,  34  N.  H.  526;  Hurley  v. 
State,  30  Tex.  App.  333,  17  S.  W.  455;  State 
V.  Giles,  125  Ind.  124,  25  N.  E.  159;  Dodsou 
V.  Mack,  20  N.  C.  146;  and  Shaw  v.  Craft, 
^7  Fed.  317.  The  case  of  Patton  v.  State,  03 
Oa.  Ill,  19  S.  E.  734,  is  clt^d  by  counsel  for 
plaintiff  in  error  as  authority  that  a  dog  is 
not  a  domestic  animal.  The  sole  question  de- 
cided in  that  case  was  that  section  729  of 
the  Penal  Code,  which  is  in  these  words: 
"All  other  acts  of  willful  and  malicious  mis- 
chief in  the  injuring  or  destroying  any  other 
ipublic  or  private  property  not  herein  enu- 


merated shall  be  a  misdemeanor,"— does  not 
apply  to  injuring  or  killing  animals  of  any 
kind,  and  therefore  the  willful  and  malicious 
killing  of  a  dog  was -not  an  indictable  offense 
under  that  section.  The  discussion  by  Jus- 
tice Lumpkin  in  that  case  as  to  whether  or 
not  a  dog  was  property,  while  quite  inter- 
esting, was  not  necessary  for  the  determina- 
tion of  the  questions  as  ruled.  This  court,  in 
Graham  v.  Smith  (decided  at  the  last  term) 
28  S.  E.  225,  held  that  "the  owner  of  a  dog 
has  such  a  property  in  it  as  will  enable  him 
to  maintain  an  action  af  trover  for  its  recov- 
ery in  case  of  its  wrongful  conversion." 
Whatever  the  status  of  the  dog  may  be  else- 
where, we  think  the  fundamental  law  of  this 
state  classes  it  as  "a  domestic  animal"  in 
that  clause  of  the  constitution  (Olv.  Code,  S 
5883)  .authorizing  the  general  assembly  to 
"impose  a  tax  upon  such  domestic  animals 
as,  from  their  nature  and  habits,  are  de- 
structive of  other  property.**  There  can  be 
no  doubt  that  the  words  "domestic  animals," 
as  there  used,  were  Intended  to  refer  to  dogs, 
and  therefore  an  act  of  cruelty  to  a  dog  is  in- 
dictable under  section  703  of  the  Penal  Code, 
and  there  was  no  error  in  overruling  the  cer- 
tiorari. Judgment  affirmed.  All  the  Jus- 
tices concurring. 


SMALLS  v.  STATE 


(101  Oa.  570) 


(Supreme  0>urt  of  (j^rgla.    June  16,  1897.) 
Cobonbr's  Jury— Verdict— Review. 
The  verdict  of  a  coroner's  jury,   in   this 
state,  is  advisory  merely  to  the  omcers  charged 
with  the  execution  of  the  public  law  in  cases  of 
homicide,  binds  no  one  as  a  judgment,  has  no 
probative  effect  as  evidence,  can  prejudice  the 
right  of  no  one,  and  is  therefore  not  subject  to  be 
reviewed,  set  aside,  or  quashed  in  the  superior 
court,  either  at  the  instance  of  the  person  ac- 
cused by  it  or  of  any  other  person. 
CSylLibus  by  the  Court.) 

Error  from  superior  court,  (Latham  county; 
R.  F^lligant,  Judge. 

Petition  by  Abram  Smalls  for  a  review 
and  quashing  of  the  verdict  of  a  coroner's 
jury.  From  sustaining  a  demurrer  to  said 
petition,  petitioner  brings  error.     Affirmed. 

C.  N.  West,  T.  P.  Ravenel,  H.  A.  Alexander, 
and  King  &  Spalding,  for  plaintiff  in  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

SIMMONS,  C.  J.  On  February  11.  1894, 
an  inquisition  was  taken  in  Chatham  coun- 
ty, Ga.,  before  the  coroner  of  that  county, 
upon  view  of  the  body  of  J.  C.  Neve.  The 
coroner's  Jury  returned  a  verdict  that  Neve 
"came  to  his  death  from  a  gunshot  wound 
inflicted  by  a  weapon  in  the  hands  of  Abe 
Smalls,  and  we  consider  it  murder."  On 
March  24,  1897,  Smalls  ffied  in  the  superior 
court  a  petition  praying  "that  the  said  in- 
quest and  verdict  may  be  quashed,  and  that 
an  order  of  melius  inquirendum  shall  ]be 
granted  by  this  court  to  the  coroner  of  the 
county  of  Chatham,  and  that  the  said  inqoity 
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should  be  held  by  the  coroner  super  visum 
corporis."  The  grounds  of  this  petition  were 
that  the  inquisition  and  verdict  do  not  show 
the  time  of  the  Injury  that  caused  the  death 
of  Nere,  nor  the  time  or  place  of  euch  death, 
nor  that  auch  death  occurred  within  the  lim- 
its of  the  county  of  Ohattiam.  The  solicitor 
general  of  the  circuit  was  served  with  this 
petition,  and  demurred  to  the  same.  The 
Judge,  upon  the  hearing,  sustained  the  de- 
murrer, and  denied  the  petition,  and  to  this 
judgment  Smalls  sued  out  a  writ  of  error  to 
this  court  The  Judge,  In  his  order  sustain- 
ing the  demurrer  of  the  solicitor  general, 
says:  'The  incidents  and  characteristics  of 
a  coroner's  Inquest,  under  the  old  practice  at 
common  law,  in  England,  where  the  verdict 
could  be  used  for  prosecuting  the  offenders 
without  and  instead  of  an  indictment  by  a 
grand  jury  (see  Clark,  Cr.  Proc.  pp.  73,  130), 
and  where  it  also  fixed  the  value  of  the  prop- 
erty forfeited,  have  disappeared  in  this  state, 
the  Inquest  and  its  finding  amounting  only 
to  the  finding  of  a  court  of  Inquiry."  This 
reason  we  consider  sufilclent  to  sustain  the 
Judgment  of  which  complaint  is  here  made. 
At  common  law  the  verdict  of  a  coroner's 
jury  was,  when  it  contained  the  subject- 
matter  of  an  accusation,  equivalent  to  an  In- 
dictment of  the  accused  for  the  homicide  of 
the  deceased.  The  writ  of  melius  inqui- 
rendum issued  in  certain  cases,  as  where  thie 
misbeliavior  of  the  coroner  rendered  neces- 
sary another  inquiry  super  visum  corporis. 
Our  laws  relating  to  the  subject  differ  funda- 
mentally from  the  common  law.  In  this 
state,  under  our  present  system,  the  verdict 
of  a  coroner's  jury  |s  merely  advisory  to  the 
officers  charged  with  the  execution  of  the 
public  law,  and  may  also  make  it  the  duty 
of  the  coroner  to  Issue  a  warrant  for  the  ar- 
rest of  the  person  suspected  of  the  homicide, 
but  further  than  this  it  is  without  effect  Por- 
tions of  the  evidence  given  at  the  inquest 
may  sometimes  be  admissible  at  the  trial  of 
the  accused  for  the  homicide,  but  the  verdict 
has  Itself  no  probative  effect  as  evidence, 
and  Is  binding  upon  no  one  as  a  judgment  It 
can  prejudice  the  rights  of  no  one,  and  is 
therefore  not  subject  to  be  reviewed,  set 
aside,  or  quashed  In  the  superior  court,  either 
at  the  instance  of  the  person  accused  by  it  or 
of  any  other  person.  Under  our  system,  the 
writ  of  melius  inquirendum  will  not  He  to 
such  verdict  Pen.  Code,  §§  1255-1260.  The 
judgment  of  the  court  below,  sustaining  the 
demurrer  to  the  petition,  was  without  error, 
and  is  therefoie  affirmed.  All  the  justices 
concurring. 


(101  Ga.  686) 
J.  A.  OOATES  &  SONS.  Limited,  v.  COOK 
et  al. 

(Supreme  Court  of  Georgia.    July  7, 1897.) 
Balb  bt  Sample— Dbfbnsbs. 
Though  there  may  be  no  difference,  in  ap- 
pearance or  quality,  between  goods  sold  by  sam- 


ple; and  the  sample  Itself,  yet  where  there  are 
latent  defects  in  both  the  goods  and  the  sample, 
the  buyer,  unless  he  is,  by  the  terms  of  the  ood- 
tract,  or  from  the  nature  of  the  transaction,  cut 
off  from  so  doin^  may  set  up  in  defense  to  an 
action  against  hun  for  the  price  of  the  goods 
that  they  are  utterly  worthless. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Appling  county; 
J.  L.  Sweat,  Judge. 

Action  by  Ooates  A  Sons,  Limited*  against 
Oook  &  Co.,  to  recover  for  goods  sold  and  de- 
livered. From  a  judgment  for  defendants, 
plaintiff  brings  error.    Affirmed. 

G.  J.  Holton  &  Son  and  O'Cionnor  & 
O' Byrne,  for  plaintiff  In  error.  B.  P.  Pad- 
gett, for  defendants  In  error. 

COBB,  J.  Where  goods  are  sold  by  a  sam- 
ple, and  the  goods  delivered  are  found  to 
correspond  with  the  sample,  the  bujrer  la 
l>ound  to  pay  for  them,  even  though  there 
be  a  defect  in  the  goods  which  would  af- 
fect their  value,  provided  such  defect  was  in 
the  sample,  and  was  patent,  or  could  have 
been  discovered  by  the  exercise  of  ordinary 
care.  But  where  the  sample  which  la  the 
basis  of  the  sale  is  Infected  with  a  latent 
defect,  which  could  not  be  discovered  by  the 
exercise  of  ordinary  diligence,  the  buyer  is 
not  bound  to  pay  for  the  goods,  if  the  defect 
renders  the  article  entirely  worthless,  al- 
though the  goods  delivered  to  him  correspond 
exactly.  In  appearance  and  quality,  with  the 
sample.  This  is  true  in  every  case  of  sale 
by  a  sample,  unless  the  terms  of  the  con- 
tract are  to  the  contrary,  or  from  the  nature 
of  the  transaction  the  buyer  would  be  es- 
topped from  letting  up  such  defense.  The 
Implied  warranty  of  the  law  which  is  set 
forth  in  section  3555  of  the  GivU  Ck>de  applies 
to  sales  by  sample  as  well  as  to  other  sales. 
10  Am.  &  EUig.  Enc.  Law,  p.  167;  2  Benj. 
Sales,  pp.  861,  873,  874.  Judgment  affirmed. 
All  the  Justices  concurring. 
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WARD  V.  STATE. 


(Supreme  Court  of  Czeorgia.    July  7,  1897.) 

HOMICIOB'BVIDBNOB— IKSTRUOTIOXS. 

1.  A  conviction  for  murder  cannot  stand,  when 
the  evidence  not  only  fails  to  show  alSlnnative- 
ly  that  the  accused  on  trial  committed  or  par- 
ticipated in  the  perpetration  of  the  homicide, 
but  leaves  it  uncertain  by  whom  the  killing 
was  actually  done. 

2.  Tl^ere  being  no  evidence  putting  the  accusei) 
on  explanation  of  his  conduct  with  reference  to 
his  alleged  connection  with  the  homicide,  and 
no  evidence  as  to  any  conspiracy  between  himself 
and  others  with  whom  he  was  Jointly  indicted, 
it  was  error  to  give  in  charge  to  the  Jury  the 
law  bearing  upon  such  matters. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Walton  county; 
N.  L.  Hutchlns,  Judge. 

Zeke  Ward  wai^  convicted  of  murder,  and 
brings  error.     Reversed. 
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A.  0.  Stone»  G«orge  &  Geoti^e,  and  E.  a 
Annistead,  for  plaintiff  In  enoc  O.  H. 
Brand,  SoL  Gen^  and  J.  M.  TerieU,  Attj.  Gen^ 
for  the  States 

PBB  OURIAM.    Jodgment  reversed. 


(101  Oa.  6S4) 

CLAYTON  V.  STETSON. 

(Suinreme  Court  of  Georgia.  July  8,  18d7.) 
Vbnub— Suit  to  Canoel  Contbtancb. 
Since,  under  the  constitution  of  this  state, 
suits  respecting  titles  to  land  must  be  brought 
in  the  county  where  the  land  lies,  and  equity 
suits  must  be  brought  in  that  county  in  which  a 
defendant  resides  against  whom  substantial  eq- 
uitable relief  is  prayed,  if  a  suit  be  brought  by 
a  debtor  against  his  creditor  to  cancel  a  conyey- 
ance,  in  pursuance  of  which  the  latter  has  been 
admitted  into  possession,  such  action  must  be 
uroujght  in  the  county  of  the  residence  of  the 
creditor.  Nor  can  a  suit  to  recover  land  (the 
right  of  the  plaintiff  being  predicated  upon  a 
perfect  equity  only)  be  maintained  to  recover  pos- 
session, unless  the  person  a^nst  whom  the  eq- 
uity is  sought  to  be  established  resides  in  the 
county  where  the  land  in  controversy  lies. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pulaski  county; 
O.  C.  Smith,  Judge. 

Action  by  Victoria  V.  Clayton,  administra- 
trix with  the  will  annexed  of  H.  D.  Clayton, 
deceased,  against  James  D.  Stetson.  The  peti- 
tion was  dismissed  on  demurrer,  and  plaintiff 
brings  error.     Affirmed. 

Clayton  &  Clayton,  L.  C.  Ryan,  and  J.  H. 
Martin,  for  plaintiff  in  error.  Hardeman,  Davia 
&  Turner  and  A  C.  Pate,  for  defendant  In 
error. 


ATKINSON,  J.  The  qnestions  in  this  case 
arose  upon  the  following  state  of  facts:  Vic- 
toria V.  Clayton,  administratrix  with  the  wlU 
annexed  of  H.  D.  Clayton,  deceased,  filed  in 
the  snperior  covtrt  of  Pulaski  county  her  equi- 
table petition  against  James  D.  Stetson  for  the 
rocoyery  of  certain  lands  in  that  county,  and 
the  rental  thereof,  and  for  other  relief.  The 
petition  alleged  as  follows:  On  April  11, 1878, 
James  S.  Leith,  who  resided  in  the  town  of 
HawkinsvUle,  PuUiski  county,  Ga.,  was  the 
owner  in  fee  of  a  certain  lot  of  land  in  said 
county  (describing  it),  and  for  the  purpose 
of  improving  the  same  borrowed  from  William 
C.  Hamilton  $7,793.94,  and  proceeded  to  erect 
thereon  a  large  two-story  brick  building,  with 
four  stores  on  the  lower  floor  and  a  hotel 
above,  using  the  sum  so  borrowed,  together 
with  a  large  sum  of  money  obtained  from 
other  sources,  and  to  secure  such  borrowed 
money  gave  to  Elamilton  a  warranty  deed  to 
such  property.  Hamilton  died,  leaving  as  his 
only  heirs  at  law  his  widow,  Mary  Ann  Hamil- 
ton, and  his  daughter,  Elizabeth  Hamilton.  In 
the  year  1881  Lelth  made  arrangements  with 
James  D.  Stetson,  who  then  lived  in  Hawkins- 
ville,  but  who  now  lives  in  Macon,  Bil^  coun- 
ty, Ga.,  to  borrow  from  him  the  money  nec- 
essary to  take  up  and  pay  off  tlie  claim  of 


Hamilton  heira  against  him;  and  in  pursuance 
of  this  arrangement  Stetson  paid  to  the  Hamil- 
ton heirs  for  Leith  the  amount  due  by  Leith 
to  them,  on  or  about  August  2,  1881,  and  to 
secure  himself  for  the  money  so  paid  out  took 
from  Mary  Ann  and  Elizabeth  Hamilton  their 
warranty  deed  to  said  property.  The  amount 
that  Stetson  claims  to  have  paid  to  the  Hamil- 
ton heirs  for  Leith,  and  stated  as  the  considera- 
tion in  the  last-mentioned  deed,  is  $10,890.72. 
On  July  30,  1881,  as  a  part  of  the  arrange- 
ment for  the  loan  of  said  money  by  Stetson, 
Leith  made  to  Stetson  a  power  of  attorney, 
giving  to  him  control  of  all  of  said  property, 
together  with  its  rents,  issues,  and  profits; 
and  Stetson,  as  additional  security,  demanded 
that  Leith  should  enter  into  an  agreement  with 
hhn  to  pay  him  (Stetson)  $1,000  and  all  ex- 
penses and  attorney's  fees  for  obtaining  for 
Leith  the  sum  necessary  for  him  to  take  up 
the  claim  of  the  Hamilton  heirs;  that  said 
91|000  should  be  paid  out  of  the  rental  of 
said  property,  in  addition  to  8  per  cent,  on  the 
money  borrowed;  to  allow  Stetson  $250  per 
annum  unless  the  gross  revenue  from  the 
property  should  exceed  $2,500  per  annum,  and 
in  that  event  Stetson  to  receive  10  per  cent 
commissions  on  the  gross  revenue,  and,  in  the 
event  Stetson  sold  the  property,  to  pay  htm 
10  per  cent  on  the  gross  amount  of  the  sale 
and  aU  expenses  incurred;  and  that  the  reve- 
nue from  the  property,  after  paying  Interest 
insurance,  taxes,  and  commissions,  should  be 
applied  to  either  repairs  or  improvements  on 
the  property,  or  to  reducing  the  principal  of  the 
debt,  as  Stetson  preferred.  The  only  amount 
Leith  was  Justly  indebted  to  Stetson  was 
$7,793.94,  with  interest  thereon  at  8  per  cent 
per  annum  from  April  11,  1878»  it  being  the 
consideration  expressed  In  the  deed  of  Leith 
to  Hamilton,  above  referred  to.  Leith  was 
able  and  competent  to  look  after  the  preserva- 
tion of  the  property  and  the  collection  of  the 
rents  therefrom,  and  the  arrangement  specified 
in  the  power  of  attorney  and  agreement  by 
which  Stetson  was  to  receive  $1,000  as  com- 
missions and  $250  per  annum  for  the  oollec- 
tions  of  rents  was  a  devloe  to  avoid  the  usury 
laws  of  the  state,  and  any  claim  on  the  part 
of  said  Stetson  to  said  $1,000  and  $250  per 
annum  is  usurious  and  illegal  On  August  2, 
1881,  immediately  after  the  execution  of  the 
deed  from  Mary  Ann  and  Elizabeth  Hamilton 
to  Stetson,  he  took  possession  of  the  property 
under  said  power  of  attorney  and  agreement, 
and  has  collected  all  of  the  rentals  arising 
therefrom  from  that  time  to  the  present;  and 
Stetson  is  now  in  possession  of  the  property, 
and  in  the  enjoyment  of  the  issues,  rents,  and 
profits  thereof.  There  are  on  the  property,  In 
addition  to  the  brick  stores  and  hotel  herein- 
before referred  to,  two  large  frame  storehouses, 
and  the  value  of  the  rental  of  said  property 
Is  $2,500  per  annum  for  every  year  since  "Stet- 
son  went  into  possession  up  to  the  present 
Petitioner's  testator  and  Leith  were  relatives 
and  lifelong  friends,  and  Leith,  on  February 
14  1883,  for  and  in  consideration  of  natural 
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k)Te  of  and  affection  for  said  testator  and 
one  dollar  In  hand  paid,  executed  to  him  a 
warranty  deed  to  said  property.  At  tbe  time 
of  the  execution  of  the  deed  last  mentioned 
Lelth  transferred  In  writing  to  said  testator, 
"for  yalue  received,"  all  his  right,  title,  and 
Interest  In  the  above-mentioned  agreement  be- 
tween himself  and  Stetson.  Lielth  died  In 
Pulaski  county  December  3,  1884,  and  there 
has  been  no  administration  on  his  estate.  H. 
B.  Clayton  died  In  the  state  of  Alabama 
October  13,  1880,  and  petitioner,  his  executrix, 
resides  in  Barbour  county,  Ala.  She,  as  ex- 
ecutrix, is  the  true  owner  of  said  property. 
The  rentals  arising  therefrom  and  collected 
by  Stetson  have  long  since  paid  off  and  dis- 
charged the  amount  borrowed  from  Hamilton, 
and  all  Just  claims  and  charges  of  Stetson 
against  Leith,  leaving  a  balance  of  rentals  in 
the  bandfl  of  Stetson  arising  from  said  prop- 
erty, and  Ju&tly  belonging  to  petitioner, 
amounting  to  $12,000,  or  other  large  sums. 
The  petitioner  concludes  as  follows:  "Peti- 
tioner brings  this,  her  complaint,  for  said  land 
and  rentals,  and  prays  that  said  power  of  at- 
torney be  canceled;  that  said  land  be  decreed 
to  be  the  property  of  petitioner,  as  executrix, 
as  aforesaid,  and  that  said  Stetson  be  decreed 
to  deliver  to  petitioner  the  full  and  quiet 
possession  of  the  same;  that  said  Stetson  be 
decreed  to  pay  to  petitioner  the  sum  of  $12,- 
000,  or  such  amount  as  shall  be  found  justly 
due  to  petitioner  for  the  rental  of  said  prop- 
erty, for  general  relief,  and  for  process  against 
said  Stetson." 

Attached  to  the  petition,  and  referred  to 
therein  as  exhibits,  were  copies  of  the  deeds 
therein  mentioned,  the  power  of  attorney 
from  Leith  to  Stetson,  and  the  additional 
agreement  between  Leith  and  Stetson.  The 
power  of  attorney  recited  that  it  was  a  con- 
tinuing and  irrevocable  power,  not  terminable 
at  the  death  of  the  maker,  and  terminable  only 
by  and  with  the  consent  of  said  Stetson,  and 
that  a  good  and  valuable  consideration  was 
paid  therefor  by  Stetson  to  Leith.  The  other 
agreement  between  Leith  and  Stetson  was 
dated  August  1,  1881,  and  was.  in  substance, 
as  stated  in  the  petition,  and  further  provided 
that  said  power  of  attorney  should  be  irrev- 
ocable by  Lelth  until  the  sum  furnished  by 
Stetson  to  take  up  the  claim  of  the  Hamilton 
heirs  and  all  exi>enses  incurred  in  the  collec- 
tion thereof,  and  all  commissions  mentioned 
in  this  agreement,  were  paid  in  full,  leaving 
no  claim  whatever  due  Stetson,  either  on  the 
loan,  expenses,  or  commissions,  or  for  any 
debt  contracted  by  Stetson  for  the  improve- 
ment of  said  property  or  repairs  thereon.  To 
this  petition  a  demurrer  was  filed  upon  vari- 
ous grounds,  among  others  that  the  petition 
shows  that  the  superior  court  of  Pulaski  coun- 
ty has  no  jurisdiction  to  try  said  case,  nor  of 
the  person  of  the  defendant.  Upon  the  fil- 
ing of  this  demurrer,  the  plaintiff  amended  the 
petition  by  striking  out  all  the  prayers  con- 
tained therein,  except  the  prayer  for  the  prem- 
ises sued  for,  and  the  rental  thereof.    The 


plaintiff  then  demurred  anew  to  the  declara- 
tion thus  amended  upon  the  additional  ground 
that  since  amended  the  petition  stands  only 
BB  an  action  of  ejectment  for  the  premises 
in  dispute  and  mesne  profits,  and  should  be 
dismissed,  for  the  reason  that  It  shows  title 
out  of  J.  S.  Lelth,  the  grantor  of  tbe  plain- 
tiff, prior  to  the  grant  or  gift  from  said  Leith 
to  plaintiff's  intestate;  upon  the  farther 
ground  that  the  plaintiff  does  not  offer  to  do 
equity  by  tendering  to  the  defendant  the 
amount  of  money  due  by  said  Leith  to  de- 
fendant. The  court  sustained  the  demurrer 
generally,  and  dismissed  the  declaration. 

It  will  be  seen  from  an  examination  of  the 
petition  that  it  was  filed  in  the  first  instance, 
with  the  view  of  obtaining  equitable  relief 
upon  an  equitable  cause  of  action,  and  Its 
prayers  were  all  appropriate  to  the  grant  of 
the  character  of  rettef  sought  By  the 
amendment  the  prayers  of  the  petition  were 
stricken,  save  only  those  which  related  to  a 
recovery  of  the  possession  of  the  property 
with  mesne  profits;  thus,  through  the  instm- 
mentality  of  a  species  of  legal  legerdemain, 
transforming  the  suit  from  an  equitable  ac- 
tion to  a  complaint  for  land,  such  as  would 
have  been  adopted  had  the  suit  been  insti- 
tuted in  the  first  instance  as  a  statutory  ac- 
tion of  ejectment  oAly.  Inasmuch  as  no  ex- 
ception was  taken  to  the  allowance  of  this 
amendment,  we  will  assume  that  It  was  prop- 
erly allowed.  There  was  no  offer  to  strike 
from  the  declaration  the  statements  of  fact 
upon  which  the  plaintiff  relied  to  assert  her 
equity,  and  therefore  we  will  consider  wheth- 
er, upon  the  state  of  facts  presented  to  us  in 
the  record,  the  plaintiff  is  entitled  to  recover 
without  Invoking  the  aid  of  equitable  princi- 
ples, which  she  has  expressly  disclaimed,  by 
striking  from  her  petition  the  prayers  appro- 
priate to  the  grant  of  equitable  relief.  The 
suit  was  brought  in  the  county  where  the 
land  lies,  but  the  defendant  resided  in  another 
county.  If  the  plaintiff,  without  resorting  to 
the  powers  of  the  superior  court  as  a  court 
of  equity,  and  without  invoking  equitable  re- 
lief, can,  upon  her  legal  title,  recover,  the  suit 
is  well  brought  in  the  county  where  the  land 
lies,  but  if.  In  order  to  vest  herself  with  a 
legal  title,  upon  which  she  can  recover  at  law, 
it  t)ecomes  necessary  first  to  assert  an  equity 
as  against  the  person  invested  with  the  legal 
title,  then  we  conclude  that  the  action  should 
have  been  brought  in  the  county  wherein  the 
defendant  resided.  The  superior  court,  by 
paragraph  1,  §  4,  art  6  (Civ.  Code,  |  5^2), 
of  the  constitution  of  this  state,  is  invested 
with  exclusive  jurisdiction  to  try  cases  re- 
specting titles  to  land,  and  as  well  equity 
causes.  Paragraph  2  of  the  same  section  and 
article  (Civ.  Code,  $  5843)  provides  that  the 
general  assembly  may  confer  upon  the  courts 
of  common  law  all  the  powers  heretofore  ex- 
ercised by  courts  of  equity  in  this  state.  This 
has  been  d(me  by  appropriate  legislation. 
Paragraph  2,  $  16,  art  6,  of  the  constitution 
(Civ.  Code,  §  5870),  provides  that   case^  re- 
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spectlng  titles  to  land  ahall  be  tried  In  the 
county  where  the  land  lies,  except  where  a 
single  tract  is  divided  by  a  county  line,  hi 
which  case  the  superior  court  in  either  county 
shall  have  Jurisdiction.  Paragraph  3  of  the 
same  section  above  referred  to  (Gly.  Oode,  § 
5871)  provides  that  equity  cases  shall  be  tried 
In  the  county  where  a  defendant  resides  against 
whom  substantial  relief  is  prayed.  When  we 
come  to  consider  these  two  sections  together, 
we  conclude  that  the  equitable  and  common- 
law  Jurisdictions  of  the  superior  court  are 
merged,  and  that  such  a  court  may,  upon  the 
trial  of  a  given  case,  apply  either  equitable 
or  common-law  principles  in  determining  the 
rights  of  the  parties.  If  there  were  no  fur- 
ther limitations  upon  the  Jurisdiction  of  the 
court  with  respect  to  the  several  classes  of 
rights  which  are  authorized  to  be  adjudicated 
therein,  mere  matters  of  procedure  and  plead- 
ing could  be  accommodated  to  the  circum- 
stances of  each  particular  case;  but  where, 
as  in  the  present  case,  if  the  cause  of  ac- 
tion be  an  equitable  one,  it  must  be  brought 
In  the  county  of  the  defendant's  residence,  or, 
if  the  plaintiff  relies  only  upon  the  assertion 
of  a  common-law  right,  it  must  be  brought 
in  the  county  where  the  land  lies,  *the  two 
sections  of  the  constitution  last  above  quoted 
operate  as  limitations  uiwn  the  Jurisdiction 
of  the  superior  court,  which  are  to  be  defined. 
In  the  one  case,  by  the  place  of  the  residence 
of  the  defendant,  and,  in  the  other,  by  the 
place  of  the  situation  of  the  land.  According 
to  the  declaration  in  this  case,  the  plaintiff 
showed  that  the  legal  title  was  in  the  de- 
fendant, who  was  in  possession,  and  there- 
fore this  of  itself  was  sufficient  to  defeat  her 
right  to  recover.  In  order  to  reinvest  her- 
self with  the  legal  title,  it  was  absolutely  in- 
dispensable that  there  should  have  been  an 
accounting  upon  equitable  principles  between 
her  and  the  defendant,  and  she  seeics  In  this 
proceeding  indirectly  to  bring  about  an  ac- 
counting which  the  defendant  cannot  be  held 
to.  make  elsewhere  than  in  the  county  of  his 
residence.  If  the  defendant,  against  whom 
a  perfect  equity  is  sought  to  be  enforced, 
happens  to  reside  in  the  county  in  which  the 
land  lies,  the  suit  may  be  well  brought  In 
that  county,  and,  whether  treated  as  a  com- 
mon-law suit.  Invoking  only  common-law  rem- 
edies, or  as  a  suit  setting  up  an  equitable 
cause  of  action,  in  which  equitable  relief  is 
likewise  sought,  the  superior  court,  exercis- 
ing a  combined  Jurisdiction,  both  legal  and 
equitable,  under  our  present  system  of  pro- 
cedure, would  be  authorized,  without  refer- 
ence to  the  form  of  action,  to  grant  full  relief 
between  the  parties;  but,  if  the  defendant 
does  not  reside  in  the  county  where  the  land 
lies,  and  it  is  sought,  as  against  him,  tn  as- 
sert equities,  by  the  letter  of  the  constitution, 
and  as  well  as  by  its  spirit,  he  cannot  be  held 
to  answer  such  an  action  save  only  in  the 
county  of  his  residence,  even  though,  in  the 
adjustment  of  the  equities,  the  title  to  lands 
may  be  direcAly  Involved*    The  plaintiff  re- 


lied in  the  present  case  upon  a  legal  title, 
which  could  be  asserted  In  an  ordinary  com- 
mon-law proceeding  only  upon  an  adjustment 
of  the  equities  between  her  and  the  defend- 
ant, l^e  adjustment  of  such  equities  being 
a  preliminary  indlspensaUe  to  the  prosecution 
of  the  action  as  a  common-law  suit  to  recover 
land,  and  it  appearing  from  the  petition  itsdf 
that  the  plaintiff  has  not  reinvested  herself 
with  the  title  through  the  medium  of  appro- 
priate proceedings  upon  equitable  principles, 
and  the  defendant  confessedly  not  residing  In 
the  same  county  in  which  the  land  lies,  it 
follows  that  the  court  did  not  err  in  dismiss- 
ing the  declaration— First,  for  the  reason  that 
the  plaintiff  showed  title  out  of  herself;  and, 
second,  for  the  reason  that,  as  against  the 
defendant,  no  equitable  relief  which  would 
reinvest  her  with  the  title  could  be  granted 
against  the  defendant  in  the  county  in  which 
the  suit  was  instituted.  We  are  thus  led  to 
the  conclusion  that  the  court  properly  dis- 
missed on  demurrer  the  plaintiff's  action. 
Judgment  affirmed.  All  the  Justices,  concur- 
ring. 

aw  Ga.  659) 
MASON  T.  PARKER, 
"(Supreme  Court  of  Georgia.    July  8,  1807.) 

Chattbl  Mortoaob— Validity  —  Dbscbiption  of 
Debt. 
Where  a  chattel  mortgage  Is  executed, 
which  describes  the  debt  intended  to  be  secured 
as  the  ^'aforesaid  promissory  notes,"  and  it  ap- 
pears that  two  papers  in  the  form  of  promisso- 
ry notes,  the  one  duly  executed  and  attached 
to  and  preceding  the  mortgage,  and  the  other 
written  on  the  same  paper  with,  and  immediate- 
ly preceding,  the  mortgage^  but  unsigned  by  the 
maker,  such  mortgage  sufficiently  described  the 
debt  intended  to  be  secured  to  create  a  lien  for 
the  sum  of  the  notes  in  favor  of  the  mortgagee 
upon  the  mortgaged  prc^rty;  and  upon  the 
trial  of  a  claim  case  arising  after  foreclosure 
upon  levy  of  the  mortgage  execution  such  de- 
scription of  the  debt  secured  would  suffice  to  ad- 
mit in  evidence  the  original  mortgage,  as  against 
a  general  objection  thereto,  made  by  the  daim- 
ant,  that  the  mortgage  debt  was  not  described 
with  such  certainty  in  the  mortgage  as  to  cre- 
ate a  valid  lien  upon  the  mortgaged  property. 

Uttle,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Telfair  county; 
C.  0.  Smith,  Judge. 

Claim  case  by  B.  F.  Mason  against  0.  B. 
Parker.  Defendant  had  Judgment  Plain- 
tiff's motion  for  a  new  trial  was  overruled, 
and  he  brings  error.    Affirmed. 

W.  L.  &  Warren  Grice,  for  plaintiff  in  er- 
ror. D.  M.  Roberts  and  B.  A.  Smith,  for  de- 
fendant in  error. 

ATKINSON,  J.  The  only  question  which 
we  have  deemed  necessary  to  consider  in 
the  present  case  is  as  to  whether,  under  the 
facts  as  they  appear  In  the  record,  the  prom- 
issory notes  and  mortgage  offered  and  ad- 
mitted in  evidence  by  the  presiding  Judge 
specified  with  such  accuracy  the  debt  which 
the  mortgage  intended  to  secure  as  to  con- 
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fltitnte  It  a  legal  lien  upon  the  property  do- 
scribed  to  secure  the  payment  of  the  sums 
represented  in  the  promissory  notes.  It  wIM 
be  seen  that  the  mortgage  was  in  all  re- 
spects regular.  The  only  description,  how- 
ever, of  the  debt  secured  by  it  was  by  refer- 
ence to  a  paper  in  the  form  of  a  promissory 
note,  which  had  been  written  immediately 
preceding  the  paper  relied  upon  as  giving 
the  lien,  but  which  was  not  itself  signed  in- 
dependently of  the  signature  of  the  maker 
as  It  appeared  upon  the  mortgage  proper. 
The  other  paper  relied  upon  as  the  debt  spec- 
ified in  the  mortgage  was  a  promissory  note 
in  due  form,  signed  by  the  alleged  maker, 
and  attached  permanently  by  brass  fasten- 
ings to  the  face  of  the  mortgage.  These 
notes  were  referred  to  in  the  mortgage  as 
"the  aforesaid  promissory  notes/*  and  the 
question  is  whether,  under  our  statute,  these 
papers,  taken  altogether,  so  identified  the 
debt  intended  to  be  secured  as  to  create  a 
yalid  lien  upon  the  property  described  in  the 
mortgage.  Section  2724  of  our  Civil  Code 
dispenses  with  formalities  in  the  execution 
of  mortgages.  Matters  of  form  are  no  long- 
er, under  the  Georgia  law,  considered  of  any 
consequence  in  determining  whether  or  not 
a  given  instrument  amounts  to  a  mortgage, 
for  the  section  of  the  Code  above  referred  to 
expressly  provides:  "No  particular  form  is 
necessary  to  constitute  a  mortgage.  It 
must  clearly  indicate  the  creation  of  a  lien, 
specify  the  debt  to  secure  which  It  is  given, 
and  the  property  upon  which  it  is  to  take 
effect"  There  is  no  question  in  the  present 
case  but  that  the  papers  under  considera- 
tion indicated  the  creation  of  a  lien,  or  that 
they  properly  described  the  property  upon 
which  that  lien  was  intended  to  take  effect. 
The  only  question  is  whether  the  constating 
instruments  spoke  with  such  precision  of  the 
debt  which  was  intended  to  be  secured  as 
to  enable  the  court  judicially  to  declare  that 
a  Uen  was  in  fact  created  to  secure  the 
payment  of  that  debt.  It  will  be  noted  that 
both  of  these  instruments  relied  upon  as  evi- 
dence of  the  debt  preceded  the  instrument 
relied  upon  as  creating  the  lien,  and  we 
think  were  referred  to  as  "the  aforesaid 
promissory  notes."  The  use  of  the  word 
^'aforesaid,'*  the  notes  themselves  having 
been  previously  mentioned,  might  have  been 
slightly  inaccurate.  It  would  prot)ably  have 
been  better  to  have  referred  to  them  as  the 
notes  "hereinbefore  written  and  hereto  at- 
tached," but,  aided,  as  the  circuit  Judge  was, 
by  the  parol  evidence,  which  identified  be- 
yond question  the  notes  offered  in  evidence 
as  being  the  notes  which  were  referred  tx> 
as  "the  aforesaid  promissory  notes,"  we  are 
fully  persuaded  that  he  committed  no  error 
In  admitting  both  the  notes  and  mortgage 
in  evidence.  The  unsigned  note  was,  in  fact, 
written  upon  the  mortgage  itself,  and  there- 
fore the  signing  of  the  mortgage  was  itself 
an  execution  of  the  note.  Certainly,  as 
against  this  claimant,  the  mortgage  lien  was 


good,  because,  whether  the  mortgage  was 
properly  recorded  or  not,  or  whether  it  was 
necessary  to  aid  liie  execution  of  the  mort- 
gage by  extrinsic  evidence,  the  claimant  who 
undertakes  to  set  up  a  title  adverse  to  the 
lien  of  the  mortgage  parted  with  his  money 
with  fall  notice  of  the  existence  of  the  mort- 
gage lien,  and  of  the  purpose  of  the  mort- 
gagor to  insist  upon  his  right.  We  think, 
therefore,  that  the  court  did  not  err  In  ad- 
mitting in  evidence  the  notes  and  mortgage, 
and,  the  verdict  being  otherwise  in  accord- 
ance with  the  law  and  the  evidence,  did  not 
err  in  refusing  to  grant  a  new  trial.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  LITTLE,  J.,  dissenting. 
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HEARD  V.  DOOLY  CJOUNTT. 

(Supreme  Cbort  of  Oeorgia.    July  8,  1887.) 

Brbach  of   Contract  — Liquidated   Daxagbs— 

Ejctba  Wokjc 

1.  Where  a  contractor  undertakes  the  con- 
struction of  a  public  building,  and  stipulates  with 
the  persons  acting  on  behalf  of  the  public  for  ttxe 
completion  of  bis  contract  within  a  stated  time, 
agreeing  to  pay  a  given  sum,  by  way  of  rent, 
for  each  week  during  the  time  which  should 
elapse  between  such  stated  time  and  the  time 
when  the  building  is  actually  completed  and  de- 
livered, if  the  sum  so  stated  be  not  disproportton- 
ate  to  the  inconvenience  which  would  be  occa- 
sioned by  such  delay,  and  which  must  have  been 
within  the  contemplation  of  the  parties  at  the 
time  the  contract  was  executed,  and  the  sum 
tnus  reserved  to  be  paid  be  not  otherwise  un- 
reasonable or  unjust,  such  sum  so  agreed  upon 
will  be  regarded  as  liquidated  damages,  and  is 
recoverable  as  such. 

2.  Where  the  agreement  is  for  the  construc- 
tion of  a  building  for  a  lump  sum  named  in  the 
contract,  which  further  provides,  "No  new  work 
of  any  description  done  on  the  premises,  or  any 
work  of  any  kind  whatsoever,  shall  be  considered 
as  extra,  unless  a  separate  estimate  in  writing 
for  the  same»  before  its  conmiencement,  shall 
have  been  submitted  by  the  contractor  to  the 
architect  and  the  ordinary,  and  their  signatures 
obtained  thereto,"  no  claim  for  extra  work  al- 
leged to  have  been  performed  by  the  contractor 
can  be  sustained  unless  it  appears  that  it  was 
done  after  compliance  with  the  conditions  thus 
expressed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county;  W. 
H.  Fish,  Judge. 

Action  by  J.  P.  Heard  against  Dooly  county. 
Defendant  bad  Judgmei)t,  and  plaintiff  brings 
error.     Affirmed. 

U.  V.  Whipple,  D.  L.  Henderson,  Buabee, 
Crum  &  Basbee,  and  J.  H.  Martin,  for  plaintiff 
in  error.    A.  C.  Pate,  tcx  defendant  in  error. 


LITTLE,  J.  The  plaintiff  hi  error  brought 
suit  against  the  county  of  Dooly  to  recover  a 
balance  alleged  to  be  due  for  the  conatructloD 
of  a  court  house  for  that  county,  and  for  the 
value  of  extra  work  done  on  same.  The  de- 
fendant pleaded  that  It  was  not  indebted  to  the 
plaintiff  in  any  amount  The  work  was  un- 
dertaken and  carried  on  under  a  written  con- 
tract, and  by  its  terms  the  rights  of  the  parties 
are  to  be  determhied.    The  contract  bears  date 
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November  8|  1890,  and  stipulates  tbat  the  plain- 
tiff wlU  furnish  material  and  erect  the  build- 
ing in  the  manner  set  out  In  the  contract,  and 
according  to  certain  specifications,  and  dellTer 
tlie  same  to  the  ordlnaiy  of  the  county  on  the 
1st  day  of  May  thereafter,  for  which  he  shall 
be  paid,  as  the  work  ivogresBes,  the  sum  of 
^25,000.  It  was  further  stipulated  tiiat  the  con- 
tractor should  pay  to  the  ordinary  of  the  coun- 
ty, as  rent,  the  sum  of  ^32  for  every  week  that 
may  elapse,  in  case  the  work  contracted  for 
shall  not  be  done  and  completed  by  the  time 
before  mentioned.  The  suit  was  Instituted  to 
recover  $557.21  for  balance  due  plaintiff  under 
the  contract,  and  |68.50  for  extra  work  on  the 
building.  The  defendant  pleaded  that  it  was 
not  iQdebted.  There  was  a  verdict  for  the  de- 
fendant The  defendant  had  a  settlement  with 
the  plaintiff  on  July  1,  1891,  and  deducted  from 
payments  due  under  the  oontract  the  sum  of 
^557.71«  being  $32  per  week. 

The  first  question  presented  for  our  consldoa- 
tion  Lb,  does  a  proper  construction  of  the  con- 
tract fix  the  sum  of  $32  per  week  as  liquidated 
damages,  or  is  the  sum  which  is  stipulated  in 
the  oontract  in  the  nature  of  a  penalty?  As 
a  rule,  the  measure  of  recovery  for  the  breach 
of  a  contract  is  the  amount  of  damage  sus- 
tained; and,  if  the  parties  agree  what  the 
damage  shall  be  in  case  of  a  breach,  a  recovery 
can  be  had,  In  a  proper  case,  for  the  stipulated 
amount  Civ.  Code,  f  8794.  Unless,  however, 
this  amount  which  Is  stipulated  is  reasonable, 
in  view  of  the  subject-matter,  and  was  intend- 
ed by  the  parties  as  a  compensation  to  the  in- 
jured one,  it  will  be  treated  as  a  penally  for 
the  breach;  and,  as  the  law  does  not  favor 
penalties  or  forfeitures,  actual  damages  will 
only  be  given  to  the  injured  party,  regardless 
of  the  amount  named  in  the  contract  Civ. 
Code,  §  8795.  In  other  words,  for  the  breach 
of  a  contract  the  law  will  measure  and  award 
damages  to  the  injured  party;  the  object  being 
to  compensate  the  one  sustaining  the  damage. 
If,  on  entering  into  a  contract,  the  parties 
themselves,  from  calculation,  or  with  a  view 
of  simply  compensating  the  one  injured  by  the 
unauthorized  act  of  the  other,  agree  on  a  sum, 
which  Is  not  excessive,  as  the  damages  to  ei- 
ther in  the  case  of  a  breach,  such  is  then  the 
measure  of  damages^  because  it  has  been  set- 
tled between  them.  So,  by  contract,  parties 
may  limit  to  a  less  amount  than  the  actual 
damage  what  sum  shall  be  paid  over  to  the 
other  in  case  of  a  breach.  But  if  they  agree 
9n  a  sum  to  be  paid  in  case  one  of  them  violate 
the  terms  agreed  on,  in  the  nature  of  a  for- 
feiture for  such  vlohition,  irrespective  of  the 
damages  sustained,  and  grossly  excessive,  it 
cannot  be  recovered.  The  courts  will  award 
only  such  a  sum  as  will  cure  the  hurt,  not- 
withstanding such  agreement  Indeed,  our 
Code  lays  down  a  rule  for  recovery  in  all  cases 
when  the  damages  have  been  agreed  on  by 
the  oontract:  "Where  such  damage  is  capable 
jf  computation  and  is  not  uncertain  in  its 
character,"  the  stipdlations  made  will  be  de- 
clared ta  be  penalties,  and  not  recoverabtoi. .  It 


becomes  important  to  ascertaha  the  intention  of 
the  partles,-7-whether  the  amount  was  ascer- 
tained and  fixed  to  satisfy  the  injury  which 
one  would  sustain  if  the  other  viohited  his  con- 
tract, or  whether  it  was  a  penalty  he  had  to 
pay  in  case  of  violation,  so  as  to  hold  him  to 
his  bargain.  It  does  not  depend  on  what  the 
parties  designate  it  to  be  in  the  contract  It 
may  be  called  "liquidated  damages,"  or  "pen- 
alty," or  other  terms  be  used.  The  bitentlon 
of  the  parties,  from  the  whole  instrument,  is  to 
be  gathered,  and  thereby  oonstmed.  In  7  O. 
B.  717-728,  '*under  a  penalty  of  500  pounds" 
was  held  to  fix  £500  as  liquidated  damages; 
and  in  Kemble  v.  Farren,  6  Bing.  141,  it  was 
held  that,  when  the  contract  used  the  words 
"liquidated  damages,"  they  were  not  decisive 
against  holding  the  sum  to  be  a  penalty.  See, 
also,  Sanders  v.  Carter,  91  Ga.  453,  17  S.  B. 
345.  Again,  the  subject-matter  and  nature  of 
the  contract  are  Important  elements  in  deter- 
mining whether  the  stipulation  shall  ,be  treated 
as  liquidated  damages,  or  held  to  be  a  penalty. 
Where  It  was  agreed  "that  either  party,  fail- 
ing to  perform  their  part,  forfeits  to  the  other 
$1,000,"  and  the  breach  alleged  was  a  failure 
to  take  and  pay  for  two  lots  of  turpentine,  it 
was  held  that  the  damages  were  easily  ascer- 
tained, and  it  was  a  penalty.  Lee  v.  Over- 
street's  Adm'r,  44  Ga.  507.  Contra,  if  the 
damages  must  necessarily  be  wholly  uncertain, 
and  Incapable. of  estimation,  the  party  failing 
to  perform  will  be  held  to  pay  the  amount,  as 
liquidated  damages.  Sanders  v.  Carter,  91  Ga. 
450,  17  S.  £.  345,  and  authorities  cited  under 
first  headnote.  The  subject-matter  in  the  pres- 
ent case  was  the  erection  of  a  court  house 
building,  to  contain  a  place  for  holding  the 
court,  offices  for  the  transaction  of  the  public 
business  of  the  county,  and  places  of  safety  for 
the  records.  Such  are  convenient  for  the  dis- 
patch and  orderly  transaction  of  the  business 
of  the  county,  but  necessary,  and  expensive  to 
be  supplied  by  substitute.  Such  being  the  sub- 
ject-matter of  the  contract,  the  parties  entered 
into  an  agreement,  the  one  stipulating  with  the 
other  to  do  this  public  work  in  a  given  time, 
estimated  to  be  ample  in  which  to  accomplish 
it;  agreehig,  if  he  did  not  do  so,  to  pay,  as 
rent,  $32  every  week.  Why  $32?  These 
figures,  to  some  extent,  indicate  that  they  were 
the  result  of  some  kind  of  a  calculation  or 
compromise.  But  for  the  noncompletion  of  the 
house,  which  the  county  was  ready  to  occupy 
by  its  officers,  by  which  its  business  would  be 
more  safely  carried  on,  its  records  more  se- 
curely kept,  the  contracts  agreed  to  pay,  as 
rent,  a  given  sum  for  each  week  beyond  a  time 
which  he  deemed  ample  for  its  construction. 
It  seems  to  use  that  the  parties  to  this  agree- 
ment Intended  to  fix  the  amount  of  damage  to 
the  county.  It  would  be  difficult  to  compute 
the  damages  sustained  by  ordinary  rules,  be- 
cause proper  accommodation  could  not  be  had 
in  any  other  place  than  this  house.  Such  dam- 
ages, behig  for  a  deprivation,  might  be  oapa- 
late  of  estimation,  but  necessarily,  to  a  very 
great  extent,  th^  would  be  oncerfealn;   and. 
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being  BO,  on  the  line  of  the  authorities  the  sum 
named  should  be  held  to  be  stipulated  damages, 
rather  than  a  penalty,  and,  as  such,  reason- 
able. The  question  raised  In  the  pleadings, 
that  the  delay  was  occssioned  by  providential 
cause,  for  which  the  plaUitlff  was  not  liable, 
was  settled  against  him  by  the  jury,  on  ample 
evidence  to  establish  their  finding. 

2.  The  plaintiff  in  error  was  not  entitled  to 
recover  for  the  item  of  extra  work  as  set  out 
in  his  petition.  Evidently  the  county,  by  its 
contracting  officer,  endeavored  to  guard  against 
charges  for  extra  work;  and  in  this  contract  it 
was  declared,  "No  new  work  of  any  descrip- 
tion done  on  the  premises  shall  be  considered 
as  extra,  unless  a  separate  estimate  in  writing 
for  the  same,  before  its  commencement,  shall 
have  been  submitted  by  the  contractor  to  the 
architect  and  ordinary,  ana  their  signatures  ob- 
tained thereof."  This  is  strong  language,  and 
is  binding  on  the  plaintiff.  Confessedly,  his 
extra  work  was  not  approved  by  the  ordinary, 
who  represented  the  other  party  to  the  con- 
tract In  no  other  way  was  such  work  to  be 
classed  as  extra  work,  and  his  claim  for  it 
must  fall.  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  FISH,  J.,  disqualified. 


(i(tt  Oa.  28) 

McGALLA  V.  NICHOLS. 
(Supreme  Court  of  Gkotgia.    July  9,  1897.) 

VbMUB — FORBCLOSURB  OF  AtTOHNBT*8   LiBN. 

A  proceeding  to  foreclose  an  attorney's  lien 
upon  real  proper^  is  to  be  brought  as  a  proceed- 
ing to  foreclose  a  mortgage  upon  property  of  like 
kind,  and  hence  the  venue  of  such  a  proceed- 
ing is  the  county  wherein  the  land  lies. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Rockdale  coun- 
ty; J.  S.  Candler,  Judge. 

Action  by  A.  a  McCalla  against  W.  D. 
Nichols  to  foreclose  an  attorney's  lien.  Prom 
a  judgment  setting  aside  the  foreclosure, 
plaintiff  brings  error.    Reversed. 

A.  C.  McCalla,  in  pro.  per.  C.  H.  Brand 
and  J.  R.  Irwin,  for  defendant  in  error. 

LITTLE,  J.  The  record  in  this  case  pre* 
sents  for  our  determination  a  single  question; 
ttiat  is,  whether  a  foreclosure  of  an  attorney's 
lien  on  land  is  to  be  had  in  the  county  where 
the  land  lies,  or  in  the  county  of  the  defend- 
ant's residence,  when  the  land  is  in  a  differ- 
ent county  from  the  residence.  The  question 
is  one  of  some  difficulty,  and  I  am  not  entire- 
ly satisfied  as  to  the  absolute  correctness  of 
the  conclusion  reached.  The  case  was,  in 
this  court  put  altogether  on  the  statute, 
which  in  some  measure  relieves  us  of  a  dif- 
ficulty which  might  arise  if  we  were  called 
on  to  decide  the  character  of  the  proceeding, 
thereby  involving  the  constitutionality  of  that 
part  of  the  act  of  1873  which  points  out 
the  method  of  such  foreclosures.  The  phdn- 
tiff  in  error,  who  is  an  attorney  at  law,  fore- 
closed in  the  superior  court  of  Rockdale  coun- 
ty his  lien  for  fees  upon  certain  land  lying  in 


that  county.  An  affidavit  of  illegality  to  the 
execution  issuing  on  such  foreclosure  was  in- 
terposed by  the  defendant  in  error  on  the 
sole  ground  that  at  the  time  the  proceedings 
were  instituted  he  was  a  resident  of  Gwin- 
nett county.  As  nothing  to  the  contrary  ap- 
pears, we  are  bound  to  presume  that  the  pro- 
ceedings for  foreclosure  were  regular,  and  no- 
tice given  and  service  made  as  required  by 
law;  and  with  this  we  come  to  the  consid- 
eration of  the  question  involved.  There  are 
a  number  of  our  statutes  which  give  liens  to 
attorneys  for  their  fees,  which  seem  to  in- 
clude by  express  enactment  all  those  which 
arose  at  common  law.  To  some  of  these  we 
wiU  call  attention.  Section  2824  of  the  Civil 
Code  gives  a  lien  to  attorneys  on  proceeds  of 
property  condemned  in  claim  cases.  Sec- 
tion 4724  provides  for  expenses  of  moving 
creditor  in  distribution  of  money  raised  by 
garnishment  while  section  2814,  in  a  general 
and  comprehensive  way,  provides  and  reg^u- 
lates  the  liens  of  attorneys  at  law,  which  has 
been  considered  by  this  court  in  the  case  of 
Haygood  v.  Dannenberg  Co.  (this  term;  not 
yet  Officially  reported)  29  &  E.  293.  Para- 
graph 3,  S  2814,  Civ.  Code,  under  which,  as 
we  understand  it  this  proceeding  was 
brought  prescribes  that  die  liens  referred  to 
in  that  paragraph  "may  be  enforced  by  said 
attorneys  at  law,  or  their  lawful  representa- 
tives, as  liens  on  personal  and  real  estate,  by 
mortgage  and  foreclosure."  This  provision 
was  codified  from  the  act  of  1873,  and  that 
portion  of  the  act  from  which  it  is  taken  is 
even  more  clear  than  the  provision  Itself. 
The  act  declares,  "Said  attorneys  at  law  or 
their  lawful  representatives  may  enforce 
their  liens  as  liens  on  personal  and  real  es- 
tate by  mortgage  or  foreclosure."  The  clear 
and  evident  meaning  of  this  provision  is  that 
the  class  of  liens  referred  to,  in  which  the 
one  in  the  present  case  is  included,  may  be 
enforced  by  foreclosure,  as  mortgages  are 
foreclosed,  and  this  has  been  done  in  the 
present  case.  Mortgages  on  real  estate  are 
to  be  foreclosed  in  the  county  wherein  the 
mortgaged  property  may  be.  Civ.  Code,  | 
2743.  It  is  urged  by  the  defendant  in  error 
that  it  is  provided  by  section  2815  of  the  CItO 
Code  that  liens  on  real  property  provided  for 
in  this  chapter,  and  which  are  not  mortgages, 
shall  be  foreclosed  as  therein  pointed  out 
This  is  true,  and  it  is  als6  true  that  the  meth- 
od therein  pointed  out  for  enforcement  of 
such  liens  is  by  suit  Paragraph  1.  But  this 
section  of  the  Code  in  terms  refers  to  liens 
which  are  not  mortgages,  and  when  the 
method  of  foreclosure  is  not  otherwise  pro- 
vided. As  we  have  seen,  a  method  of  fore- 
closure, to  wit  as  a  mortgage,  has  be^i  oth- 
erwise provided  in  the  same  chapter*  and  In 
connection  with  the  creation  of  the  lien.  The 
defendant  cites  Parish  v.  Murphy,  51  Oa. 
614,  and  the  case  of  Reynolds  v.  RandaD,  97 
6a.  231,  22  S.  B.  577,  as  authority  that  these 
liens  must  be  enforced  by  suit  An  exam- 
ination of  those  cases,  however,  discloses  Uu 
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fact  that  the  rullngr  there  made  refers  to  the 
enforcement  of  the  lien  of  mechanics  and  ma- 
terial men,  which  by  express  provisions  of 
Che  statute  must  be  made  by  suit  Civ.  Code, 
$  2801,  par.  3.  We  are  also  referred  to  the 
case  of  Wheatley  v.  Blalock,  82  Ga.  408,  9 
S.  £.  168.  The  ruling  of  that  case  was  that 
an  action  to  enforce  a  mechanic's  lien  on 
realty  was  not  a  case  respecting  titles  to  land, 
and  within  the  Jurisdiction  of  the  county 
court  as  to  subject-matter.  Basing  our  deci- 
sion on  the  statute,  and  making  no  ruling 
upon  the  constitutional  question  above  indi- 
cated, but  not  made  in  the  present  case,  we 
are  of  the  opinion  that  a  proceeding  to  en- 
force an  attorney's  lien,  such  as  the  one  in- 
volved, is  to  be  brought  as  Is  a  proceeding  to 
foreclose  a  mortgage  on  property  of  like 
kind,  and  that  the  court  erred  in  directing  a 
verdict  for  the  defendant  Judgment  re- 
versed.   All  the  Justices  concurring. 


(101  Ga.  682) 

MacINTYRE  et  al.  v.  FEBST  et  al. 
(Supreme  Court  of  Georgia.    July  9,  1897.) 
Exxovtion—Lbvt— Claim  of  1'hibd  Pbbson. 
Where  a  creditor  whose  debt  is  secured  by 
mortgage,  in  satisfaction  of  such  debt,  takes  a 
coDveyance  of  the  property  mortgaged,  such  con- 
▼eyance  is  not  efitectual  to  vest  in  liim  a  title 
which  would  prevail  upon  the  trial  of  a  claim 
afterwards  filed  by  such  creditor  to  prevent  the 
sale  of  such  property  under  an  execution  issued 
from  a  judgment  junior  to  the  mortgage,  but  old- 
er than  the  deed. 
(Syllabus  by  the  Ck>urt) 

Brror  from  superior  court,  Appling  county; 
J.  L.  Sweat,  Judge. 

Action  by  Ferst's  Sons  &  Co.  against  B. 
W.  Lee.  Judgment  for  plaintiff  on  levy  of 
execution.  Maclnt3rre  &  Ck>.  file  a  claim. 
Judgment  for  plaintiffs,  and  claimants  bring 
error.    Affirmed. 

Parker  &  Thomas,  for  plaintiffs  in  error. 
Toomer  &  Reynolds,  for  defendants  In  error. 

SIMMONS,  G.  J.  Under  an  execution  against 
£.  W.  Lee,  based  upon  a  Judgment  in  favor 
of  Ferst's  Sons  &  Ck>.,  certain  lands  were 
levied  upon.  A  claim  to  them  was  filed  by 
Maclntyre  &  Ck>.  The  Judgment  was  ren- 
dered against  Lee  September  27,  1895,  exe- 
cution Issued  October  2,  1895,  and  the  levy 
was  made  April  1,  1896.  Upon  the  trial  the 
plaintiffs  In  fi.  fa.  Introduced  the  fi.  fa.,  with 
the  entry  of  levy  thereon.  The  claimants 
introduced  a  mortgage  from  Lee,  the  de- 
fendant In  fl.  fa.,  to  the  claimants,  dated 
March  9,  1895,  and  recorded  April  22,  1895, 
covering  the  land  in  dispute,  and  also  cer- 
tain articles  of  personal  property;  also  a 
deed  couveying  the  same  land  and  certain 
persona]  property  from  Lee  to  the  claimants, 
dated  March  8, 1896,  and  recorded  November 
7,  1896.  Oral  evidence  was  introduced  to 
show  that  the  land  was  conveyed  In  good 
faith  and  at  a  fair  valuation;  also  evidence 
that  Lee  had,  after  executing  the  deed,  re- 


mained In  possession  of  ihe  land,  and  had 
paid  no  rent  therefor,  but  had  paid  Interest  on 
the  amount  which  he  owed  Maclntyre  &  O).' 
at  the  time  the  deed  was  executed,  and  that 
there  was  between  Lee  and  Maclntyre  &  Co. 
an  oral  agreement  that  the  land  should  be 
reconveyed  to  the  former  If  he  should,  at 
any  time  within  five  years,  repay  the  money 
he  had  borrowed,  and  on  which  he  contin- 
ued to  pay  interest  The  deed  was  given 
in  satisfaction  of  the  debt  secured  by  the 
mortgage,  and  recited  the  further  considera- 
tion of  $300.  The  chronological  order  of 
these  transactions  is,  then:  (1)  The  mort- 
gage in  favor  of  the  claimant;  (2)  the  Judg- 
ment against  Lee;  (3)  the  Issue  of  execu- 
tion; (4)  the  deed;  (5)  the  levy  of  the  exe- 
cution upon  the  property  in  dispute.  In 
a  claim  case  the  claimant  cannot  rely  upon 
a  mortgage,  though  it  be  prior  in  date  to  the 
Judgment  under  which  the  property  Is  levied 
upon;  for  in  Georgia  a  mortgage  does  not 
convey  the  legal  title,  and  a  legal  title  in  the 
claimant  must  be  shown  in  order  to  sustain 
a  claim  Interposed  to  the  levy  of  an  execu- 
tion. Moreover,  the  satisfaction  of  the  mort- 
gage by  the  execution  of  the  deed  operated 
as  a  novation.  Patterson  v.  Evans,  91  Ga. 
799,  18  S.  E.  31.  Nor  can  the  claimant  sus- 
tain his  claim  by  showing  that  he  has  a 
deed  subsequent  in  date  to  the  Judgment 
from  which  such  execution  has  Issued.  In 
the  present  case  there  is  some  doubt  as  to  the 
character  and  effect  of  the  deed  Introduced, 
but  the  claimant  contends  that  it  is  an  ab- 
solute conveyance,  and,  for  the  sake  of  the 
argument,  we  will  treat  It  as  such.  The 
deed  is,  at  all  events,  Junior  to  the  Judgment, 
and  the  lien  of  the  Judgment  attached  to  the 
land  before  the  deed  was  executed.  The 
claimant,  then,  cannot  sustain  his  claim  by 
the  title  given  him  by  the  deed.  Judgment 
afilrmed.     All  the  Justices  concurring. 


(101  Ga.  733) 

PULLMAN'S  PALAGE-OAR  (X).  v.  HAR- 
VEY. 
(Supreme  Court  of  Georgia.     July  10,  1897.) 
BiLBBPINO-CaR    Ck>MPl.NT  —  Nboliobmcb    ov    Em- 
PL0TB8— Loss  OF  JbWBLRT— NbW  TRIAL. 

The  declaration  stated  a  cause  of  action. 
Hie  charge  of  the  court  was  substantially  In 
accord  with  the  principles  announced  in  the 
case  of  Kates  v.  Gar  Co.,  23  S.  E.  186,  95  Ga. 
810;  and,  according  to  the  ruling  in  that  case, 
there  was  no  error  in  refusing  to  charge  as  re- 
quested. No  error  was  committed  in  excluding 
evidence.  The  verdict  is  supported  by  the  evi- 
dence; and,  the  finding  of  the  iury  having  been 
approved  by  the  trial  judge,  his  discretion  in 
overruling  the  motion  for  a  new  trial  will  not  be 
disturbed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  W.  H.  Harvey  against  the  PuU- 
man's  Palace-Car  Company  to  recover  for 
the  loss  of  property.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 


990 
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Bbrwln,  Dii  Bfgnda  ft  Ghlsbolm  and  W.  L. 
Clay,  for  plaintiff  In  error.  W.  R.  Leaken, 
Jaa.  M.  Dreyer,  and  Wm.  P.  HardeOp  for  de- 
fendant In  error. 

SIMMONS,  a  J.  In  the  argument  of  this 
case  a  request  was  made  for  the  court  to  re- 
view and  reverse  a  portion  of  what  was 
ruled  in  the  case  of  Kates  ▼.  Car  Co.,  96  Ga. 
810,  23  S.  E.  186.  After  a  very  careful  con- 
sideration of  that  case,  we  adhere  thereto, 
and  decline  to  overrule  it  The  principles 
laid  down  in  that  case  govern  and  control 
the  one  now  under  consideration,  and  it  is 
unnecessary  to  repeat  what  was  said  there, 
or  to  further  elaborate  the  argument  of  Mr. 
Justice  Lumpkin.  The  court  in  the  charge 
to  the  Jury  followed,  substantially,  the  rules 
laid  down  in  the  case  above  mentioned,  and, 
Inasmuch  as  the  charges  requested  were  con- 
trary to  these  rulings,  there  was  no  error  in 
refusing  to  give  them.  The  evidence  sought 
to  be  introduced,  which  was  excluded  by  the 
court,  was  clearly  Inadmissible.  The  evi- 
dence as  to  the  loss  of  the  diamond  pin  and 
as  to  the  diligence  of  the  employes  of  the 
company  was  conflicting.  The  jury  believed 
the  plaintiff,  the  trial  Judge  was  satisfied 
with  the  verdict,  and  this  court  will  not  un- 
dertake to  control  his  discretion  in  refusing 
a  new  trial.  The  law  as  to  the  liability  of 
sleeping-car  companies  is  not  well  settled. 
Courts  in  different  states  have  laid  down 
different  rules  as  to  their  liability.  Judges 
in  the  federal  courts  likewise  differ.  Would 
it  not  be  well  for  the  congress  of  the  United 
States,  if  it  has  the  power,  or  for  the  states, 
to  legislate  upon  this  subject,  and  to  define  the 
exact  liability  of  these  companies?  Why  not 
apply  to  them  the  law  of  Innkeepers?  It 
would  protect  the  property  of  the  passen- 
gers, and  would  certainly  protect  these  com- 
panies from  a  great  many  suits,  upon  alleg- 
ed fraudulent  claims,  which  are  sometimes 
brought  against  them.  It  seems  to  me  that, 
with  a  very  little  expense  in  procuring  a 
small  iron  safe  for  each  car,  the  company 
could  protect  itself  against  these  constantly 
recurring  claims  of  the  loss  of  diamonds  and 
purses.  This  is  thrown  out  merely  as  a  sug- 
gestion, but  with  the  hope  that  congress  or 
the  state  legislatures  will  act  upon  the  mat- 
ter, and  define  the  liability  of  the  sleeping- 
car  companies.  Judgment  affirmed.  All  the 
justices  concurring. 


(101  Oa.  628) 


KIDD  V.  STATE. 


(Supreme  Court  of  (Georgia.     May  5,  1897.) 

Criminal  Law  —  Continuancb — Burolart— Va- 
RiANCB— Evidence— Recbption. 

1.  It  was  not  error  to  refuse  to  continue  a 
criminal  case  because  of  the  absence  of  a  wit- 
ness for  the  accused,  who  had  not  been  sub- 
poenaed, and  whose  whereabouts  were  unknown 
At  the  trial,  it  appearing  that  there  had  been  am- 


ple time  between  the  finding  of  the  Indictment 
and  the  trial  for  the  movant  to  have  located  and 
snbpcenaed  the  witness  if  he  was  in  fact  acces- 
sible. 

2.  If  the  dwelllDff  house  of  a  hnsband,  ooca- 
pied  by  himself  and  his  wife,  be  broken  and  en- 
tered with  intent  to  commit  a  larceny  of  good* 
therein  contained,  though  the  indictment  in  set- 
ting forth  the  larceny  alleged  that  the  goods  in 
question  belonged  to  the  husband,  and  the  proof 
showed  that  the  title  to  the  same  was  in  his 
wiiCe,  there  was  no  variance  between  the  allegata 
and  probata. 

3.  Where  a  burglary  was  comnUtted,  and  there 
was  testimony  of  an  admission  by  the  accused 
to  the  effect  that  he  went  with  another  to  the 
scene  of  the  crime,  stood  near  by,  and  saw  him 
enter  the  house,  and  take  therefrom  certain 
goods,  which  the  accused  then  and  there  bought. 
It  was  not  error,  as  against  the  accused,  to 
charge,  in  substance,  that,  if  he  made  a  state- 
ment that  he  was  present  and  saw  the  criin^ 
committed,  the  jury  might  look  to  it,  not  as  a 
confession  of  guilt,  but  as  a  circumstance  to  be 
considered  in  reaching  a  conclusion  as  to  wheth- 
er or  not  he  was  guilty  of  the  crime  charged 
against  him  in  the  indictment. 

4.  It  is  not  cause  for  a  new  trial  that  the  court 
permitted  the  prosecutor,  upon  his  redirect  ex- 
amination, to  testifly  to  a  fact  not  strictly  in  re- 
buttal of  anything  brought  out  on  his  cross-ex- 
amination, this  being  a  matter  resting  entirely  in 
the  sound  discretion  of  the  court. 

5.  The  evidence,  was  sufficient  to  authorise  the 
verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

George  Kidd  was  convicted  of  buiglary. 
His  motion  for  a  new  trial  being  overruled, 
he  brings  error.    Affirmed. 

J.  R.  Williams,  for  plaintiff  in  error.  F. 
A.  Hooper,  SoL  G^i.,  and  Chas.  R.  Crisp,  for 
the  State. 


LUMPKIN,  P.  J.  1.  There  was  no  error 
in  refusing  to  grant  the  continuance  asked 
for  in  this  case,  on  the  ground  of  the  ab- 
sence of  a  witness.  It  was  not  shown  that 
the  witness  had  been  subpoenaed,  and  it  ap- 
peared that  at  the  tinie  of  the  trial  his 
whereabouts  were  unknown.  The  record 
also  discloses  that  there  had  been  ample 
time  between  the  finding  of  the  indictment 
and  the  trial  for  the  accused  to  have  located 
and  subpoenaed  the  witness,  if  he  was  in 
fact  accessible.  In  that  case  the  accused 
was  lacking  in  diligence  in  failing  to  take 
the  necessary  steps  to  secure  the  attendance 
of  the  witness.  If  he  was  not  accessible, 
there  was  no  certainty  of  procuring  his  pres- 
ence at  the  next  term.  So,  on  the  whole, 
we  think  the  motion  to  continue  was  prop- 
erly overruled. 

2.  It  is  not  essential  that  an  indictment  for 
burglary,  which  charges  that  the  accused 
broke  and  entered  a  house  with  intent  to 
commit  a  larceny  therein,  should  distinctly 
describe  the  larceny  Ui  question.  If,  bow- 
ever,  the  indictment  undertakes  to  do  this* 
the  charge  should  be  proved  as  laid.  In  the 
present  case  it  was  alleged  that  the  goods 
which  the  accused  intended  to  steal  bdonged 
to  the  prosecutor,  and  the  proof  showed  that 
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the  title  to  the  same  waa  In  his  wife.  We 
do  not  think  this  constltnted  a  rarianoe  be- 
tween the  allegata  and  the  probata.  It  did 
appear  that  the  goods  were  in  the  posses- 
sion of  the  hnsband,  and  under  his  custody 
and  control;  and  according  to  the  principle 
laid  down  in  Ooode  ▼.  State,  70  Ga.  752,  this 
was  sufficient  to  authorize  the  allegation 
that  the  goods  belonged  to  the  prosecutor. 

3.  There  was  evidence  for  the  state  to  the 
^ect  that  the  accused  had  admitted  being 
near  the  scene  of  the  crime  when  the  bnr- 
glary  was  committed;  that  he  went  there 
with  another,  and  saw  'the  latter  commit 
the  burglary.  In  this  connection,  the  court 
charged,  in  substance,  that,  if  any  such  ad- 
mission had  been  made,  the  jury  might  look 
to  it,  not  as  a  confession  of  guilt,  but  as  a 
circumstance  to  be  considered  by  them  in 
reaching  a  conclusion  as  to  whether  or  not 
the  accused  was  guilty  of  the  crime  charged 
against  him  in  the  indictment.  There  was 
no  error  in  this  instruction.  It  was  the 
right  of  the  jury,  if  they  found  that  such  an 
admission  had  been  made,  to  believe  a  part 
of  it,  and  reject  the  balance;  and,  so  doing, 
they  might  have  concluded  that  the  accused 
was  not  only  present  when  the  crime  was 
committed,  but  also  that  he  participated  in 
its  perpetration,  Instead  of  being  merely  an 
Innocent  spectator.  The  court  did  not  tell 
the  jury  what  inference  they  ought  to  draw 
from  the  admission  If  made,  but  simply  that 
they  might  look  to  it  and  consider  it  in  pass- 
ing upon  the  case. 

4.  It  has  uniformly  been  held  by  this  court 
that  a  trial  judge  has  a  large  discretion  in 
allowing  the  introduction  of  testimony  out- 
side of  the  course  usually  pursued  in  bring- 
ing out  the  facts  of  the  case.  He  may, 
when  the  ends  of  justice  so  require,  reopen 
a  case  to  let  in  additional  evidence,  taking 
care,  of  course,  that  no  unfair  advantage 
shall  be  thus  taken  of  the  party  against 
whom  such  evidence  bears.  Certainly,  this 
court  will  not  interfere  with  the  discretion 
of  the  trial  judge  in  allowing  a  witness,  up- 
on redirect  examination,  to  testify  to  perti- 
nent facts,  although  the  same  may  not  have 
been  In  rebuttal  of  anything  brought  out  on 
the  cross-examination. 

5.  The  verdict  was  warranted  by  the  evl- 
'  dence,  and  we  find  no  cause  for  ordering  a 

new  trial.  Judgment  affirmed.  All  the  jus- 
tices concurring. 

aoi  Oa.  741) 

TOLBERT  V.  CALEDONIAN  INS.  CO. 
(Supreme  Court  of  Georgia.     July  10,  1897.) 

Action  fob  Fraud— Plbadino  and  Proof. 
Where  it  is  sought  to  recoyer  damages  In 
con8e9uence  of  the  commission  of  a  fraud,  the 
plaintiff  must  not  only  plead  and  prove  the  dam- 
age, but  also  the  fraud  from  which  sudi  dam- 
age results,  and  a  declaration  counthig  upon 
such  a  cause  of  action,  which  does  not  allege 
Bn(^  facts  as  would  in  law  amount  to  a  fraud 
upon  the  part  of  tiie  defendant,  sets  forth  no 


cause  of  action,  and  consequently  Its  dismissal 
upon  a  general  demurrer  is  not  error. 

(Syllabus  toy  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falllgant,  Judge. 

Action  by  Epsy  Tolbert  against  the  Cale- 
donian Insurance  Company  to  recover  for 
fraud  in  the  issuance  of  an  insiurance  policy. 
From  an  order  sustaining  defendant's  de- 
murrer to  the  petition,  plaintiff  brings  error. 
Affirmed. 

The  following  is  the  official  report: 
The  petition  alleges  that  plaintiff  conferred 
with  Wheaton,  a  regularly  employed  solicitor 
for  Davant  &  Son,  agents  of  the  defendant, 
with  the  view  of  procuring  Insurance  against 
loss  by  fire  upon  her  dwelling  house,  and  the 
furniture  therein,  situate  in  Savannah.  The 
solicitor  suggested  the  amount  of  $800,  in 
which  she  acquiesced;  and  subsequently, 
without  any  written  application  from  her,  or 
any  agent  for  her,  without  any  question  as 
to  ownership,  and  without  objection  from 
any  source,  defendant  Issued  to  her  its  policy 
insuring  said  property  for  one  year  from 
August  27,  1892,  and  received  from  her  a 
premium  of  $10.80  therefor.  She  is  an  un- 
educated and  illiterate  negro  woman,  can  nei- 
ther read  nor  write,  and  at  the  time  of  the  re- 
quest for  Insurance  was  ignorant  of  the  con- 
tents or  requirements  contained  In  a  policy 
of  Insurance;  and  was  under  the  belief  and 
impression  that  where  the  property  was  own- 
ed by  a  person,  and  the  premium  was  paid 
for  insurance,  a  policy  of  insurance  delivered 
to  the  owner  would  protect  such  owner,  as 
against  loss  or  damage  by  fire,  during  the 
life  of  such  policy.  On  August  27,  1882,  said 
solicitor  left  with  his  principals,  the  agents  of 
defendant,  a  memorandum  of  her  request  for 
insurance,  containing  a  statement  of  the 
property  to  be  Insured,  the  amount  of  insur- 
ance desired,  and  her  name,  which  was  ex- 
amined and  approved  by  said  agents;  and 
thereupon  the  policy  was  written,  and  was 
on  that  day  brought  to  her  by  said  solicitor, 
a  copy  of  which  policy  is  exhibited.  On 
April  16,  1893,  her  said  premises,  together 
with  their  contents,  were  destroyed  by  fire, 
the  loss  being  greater  than  the  amount  of  in- 
surance thereon.  W.  F.  Prioleau,  an  agent 
and  adjuster  of  defendant,  called  upon  her  in 
regard  to  said  loss,  and,  after  treating  with 
her  looking  towards  a  settlement  of  said  loss, 
left  her  without  making  any  settlement,  and 
she  was  delayed  by  reason  of  the  belief  that 
the  loss  would  be  adjusted,  and  her  dam- 
ages paid  to  her,  and  heard  no  more  from  said 
adjuster  in  regard  to  the  loss  for  about  four 
months.  She  made  frequent  visits  to  the  of- 
fice of  defendant's  agents,  to  ascertain  In- 
formation in  regard  to  a  settlement,  and  was 
invariably  informed  that  the  adjuster  was 
away,  and  would  be  back  soon;  and,  becom- 
ing weary  of  said  fruitless  visits,  she  pro- 
cured attorneys  to  make  up  and  ffie  a  proof 
of  loss  in  accordance  with  the  terms  of  the 
poUcy,  such  dday  being  until  the  fifty-eighth 
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aay  after  the  fire  occurred.  Said  proofs  were 
made  Immediately  after  she  believed  that  it 
was  useless  to  treat  with  the  company,  and 
were  delivered  to  defendant's  agents,  as  re- 
quired by  the  terms  of  the  policy,  on  June 
14,  1893,  within  60  days  after  the  loss  occur- 
red«  Nothing  was  heard  from  said  proofs  of 
loss  until  the  latter  part  of  September,  1893. 
Her  attorneys  then  notified  defendant, 
through  its  said  adjuster  and  agents,  that 
unless  said  loss  was  paid  she  would  bring 
suit  upon  the  policy,  to  which  demand  there 
was  no  reply,  nor  was  the  amount  thereof 
paid.  She  made  the  application  for  insur- 
ance in  the  utmost  good  faith,  gave  to  de- 
fendant all  the  information  that  it  required 
regarding  the  property,  and  did  not  conceal 
any  material  fact  regarding  the  property  or 
the  risk,  or  fraudulently  fail  to  communicate 
any  fact  which  In  her  knowledge  was  mate- 
rial to  the  risk.  The  policy  was  delivered  to 
her  without  any  Information  as  to  its  con- 
tents. It  was  not  read  to  her,  and  none  of 
the  conditions  or  stipulations  that  it  contain- 
ed were  communicated  to  her  by  any  agent 
of  defendant;  and,  since  the  loss  by  fire  and 
the  refusal  of  defendant  to  pay  the  policy, 
she  for  the  first  time  learned  what  were  the 
conditions  therein.  On  receiving  and  accept- 
ing the  same,  on  account  of  her  ignorance 
and  illiteracy,  she  believed  it  to  be  granted 
by  the  company  for  protection  to  her  In  the 
payment  of  damages  to  the  extent  of  the 
amount  stated  in  it,  in  the  event  of  loss  by 
fire.  She  placed  her  confidence  In  said  so- 
licitor, and  in  the  defendant,  that  It  would  in 
good  faith  pay  the  loss;  and  it  was  an  hon- 
est mistake  on  her  part  as  to  the  effect  of  the 
conditions  contained  in  the  policy.  The  at- 
tempt on  the  part  of  defendant  to  shield  it- 
self under  the  conditions  and  limitations  of 
the  policy  operates  as  a  gross  Injustice  to  her, 
and  gives  defendant  an  unconscientious  ad- 
vantage over  her.  In  view  of  the  circum- 
stances surrounding  the  case,  the  defendant's 
refusal  to  pay  is .  fraudulent,  and  the  objec- 
tions are  fraudulently  raised  by  it  in  order 
to  defeat  her  Just  and  legal  claim  for  dam- 
ages under  the  policy.  Any  and  all  facts 
concerning  the  risk,  necessary  to  be  known 
to  defendant  before  issuing  the  policy,  would 
have  been  readily  communicated  by  her  had 
she  been  interrogated  regarding  them,  and, 
had  she  known  the  materiality  of  any  exist- 
ing fact,  she  would  have  made  it  known 
without  the  necessity  for  interrogation;  but, 
as  she  was  absolutely  ignorant  of  any  re- 
quirement of  a  policy  of  insurance  or  the 
materiality  of  any  fact  affecting  a  risk,  she 
merely  communicated  her  desire  for  insur- 
ance upon  her  dwelling,  and  the  furniture 
and  personal  property  therein  contained,  and 
this  without  any  question  on  behalf  of  the 
defendant  or  any  agent  or  servant.  In  view 
of  the  fact  that  the  policy  contained  a  can- 
cellation clause  which  would  enable  defend- 
ant at  any  time  to  cancel  the  same,  and  of 
the  further  fact  that  it  did  make  inquiry  re- 


garding the  risk  as  appears  by  the  entry  oo 
the  memorandum  before  recited,  it  ought,  is 
equity  and  good  conscience,  to  be  estopped 
from  denying  any  liability  under  the  policy 
by  reason  of  the  existence  of  any  material 
fact  which  could  have  been  ascertained  at 
any  time  upon  inquiry  of  even  a  casual  na- 
ture. She  was  misled  into  accepting  the  pol- 
icy by  reason  of  the  mistake,  concealment, 
and  fraud  of  defendant,  and  has  thereby  suf- 
fered loss  and  damage  in  the  sum  of  $800. 
and  $250  attorney's  fees,  by  reason  of  such 
fraud  and  bad  faith  on  the  part  of  defend- 
ant She  brought  'suit  upon  the  policy  to  the 
November  term,  1893,  of  the  city  court  of 
Savannah.  A  trial  of  said  action  was  had 
at  the  May  term,  1894,  of  said  court,  and  on 
the  10th  day  of  that  month  she  dismissed  the 
same,  to  renew  it  in  equity  in  this  (the  supe- 
rior) court;  the  city  court  having  limited  Ju- 
risdiction, and  the  defenses  as  set  up  by  de- 
fendant requiring  an  equitable  action  to  ena- 
ble her  to  obtain  her  rights  and  to  have  her 
wrongs  redressed.  She  prays  that  Judgment 
be  rendered  against  defendaut  for  tlie  amount 
of  the  policy,  with  damages  and  attorney's 
fees  Incurred  by  her,  by  reason  of  the  bad 
faith  of  defendant  in  refusing  to  pay  the  loss; 
that  Judgment  be  rendered  against  defendant 
for  $800,  with  interest  thereon,  and  |2oO  at- 
torney's fees  incurred  by  her,  by  reason  of 
the  concealment,  mistake,  and  fraud  of  de- 
fendant, causing  her  said  loss  and  damage; 
and  for  general  relief,  etc.  By  amendment 
she  alleges  that  defendant  gave  the  policy  to 
her  without  notifying  her  of  its  terms,  suf- 
fering her  to  believe  that  the  property  was 
fully  Insured;  and  by  reason  of  the  conceal- 
ment on  part  of  defendant,  its  agents  and 
servants,  she  was  lulled  into  the  belief  that 
she  was  secure  against  loss  in  the  event  of 
fire,  and  prevented  from  obtaining  other  and 
valid  insurance,  and  by  such  fraud  she  had 
been  damaged  to  the  extent  of  $880.  The 
petition  was  filed  on  October  22,  1894.  The 
grounds  of  the  demurrer  were  that  one  of  the 
conditions  of  the  policy  attached  to  the  peti- 
tion bars  any  suit  or  action  thereon,  which 
is  commenced  after  12  months  beyond  the 
fire;  that  the  petition  does  not  state  what 
was  the  mistake  as  to  certain  conditions  of 
the  policy  from  which  she  desires  relief,  or 
what  were  the  conditions  as  to  wldch  she  was 
Ignorant  or  mistaken,  nor  what  are  the  con- 
ditions and  limitations  under  which  defend- 
ant is  endeavoring  to  shield  itself;  and  that 
the  petition  sets  forth  no  cause  of  action. 

Saussy  &  Saussy,  for  plaintiff  in  error. 
Denmark,  Adams  &  Freeman,  for  defendant 
in  error. 

LITTLE,  J.  The  official  report  states  the 
facts.  The  court  below  treated  the  petition 
as  a  suit  on  a  policy  of  fire  insurance,  and 
sustained  a  demurrer  filed  by  the  defendant 
on  the  grounds  that,  by  the  terms  of  the  con- 
tract  attached   to   the   petition,  no  action 


Ga.) 


TOLBERT  V.  CALEDONIAN  INS.  CO. 


993 


conld  be  maintained  unless  commenced 
within  twelve  months  next  after  the  fire  oc- 
curred, and  because  the  petition  set  out  no 
cause  of  action.  The  plaintiff  in  error  in- 
sists that  the  court  below  misunderstood  the 
nature  of  the  case  presented  in  the  petition, 
and  avers  it  to  be  an  action  seeking  to  re- 
cover damages  from  the  defendant  for  fraud 
perpetrated  upon  the  plaintiff  In  issuing  to 
her  a  policy  of  fire  insurance,  and  receiving 
premium  therefor,  when  the  policy  was  abso- 
lutely void  in  the  hands  of  the  plaintiff  as 
an  indemnity  for  a  loss  by  fire.  Without 
this  assurance  on  the  part  of  the  plaintiff, 
we  would  probably  have  put  the  same  con- 
struction on  the  petition.  Taking  the  con- 
struction, however,  placed  upon  it  by  the 
defendant,  we  are  to  Inquire  whether  the 
demurrer  filed  is  good  on  the  ground  that  It 
falls  to  set  forth  a  cause  of  action,  as  ruled 
by  the  court  below. 

The  charge  against  the  defendant  is  that 
it  issued  to  the  plaintiff  a  policy  of  fire  in- 
surance which  contained  certain  limitations 
and  conditions  that  in  fact  rendered  the 
same  void  to  accomplish  the  purpose  of  in- 
surance as  to  her  property;  that  she  is  un- 
educated and  illiterate;  that  she  was  igno- 
rant of  the  requirements  contained  in  the 
policy  of  insurance,  and  was  under  a  belief 
that,  where  property  was  owned  by  a  person 
and  the  premium  paid,  a  policy  would  pro- 
tect the  owner  during  its  existence  against 
loss  to  the  amount  stipulated;  that  it  was 
delivered  to  her  without  any  information  as 
to  its  contents;  that  it  was  not  read  to  her, 
and  none  of  the  conditions  or  stipulations 
were  communicated;  that  since  her  loss  by 
fire,  and  the  refusal  of  the  defendant  to 
pay,  she  first  learned  what  were  the  condi- 
tions of  the  policy,  and  that  the  attempt  of 
the  defendant  to  shield  itself  under  the  con- 
ditions and  limitations  of  the  policy  operates 
as  an  injustice  to  her,  and  gives  the  defend- 
ant an  unconscientious  advantage  over  her; 
that  she  would  readily  have  communicated 
any  and  all  facts  concerning  the  risk  had  she 
been  Interrogated  in  reference  to  the  same, 
etc.  It  seems  that  the  naked  proposition 
for  which  the  plaintiff  contends  is  that, 
having  paid  the  premium  for  a  policy  insur- 
ing her  house,  it  is  a  fraud  on  her,  having 
sustained  a  loss,  not  to  pay  it,  because  cer- 
tain conditions  are  Incorporated  in  her  con- 
tract of  which  she  was  ignoirant  It  is  not 
insisted,  as  we  understand,  that  the  defend- 
ants were  the  cause  of  her  belief  that  there 
were  no  conditions  In  the  contract,  or  that 
they  or  their  agents  misrepresented  such 
conditions  or  prevented  her  from  ascertain- 
ing the  same,  but  that  they  did  not  com- 
municate the  same  to  her.  We  confess  to 
an  inability  to  determine  that  the  Issuance 
of  this  policy  was  fraudulent  on  account  of 
certain  conditions,  without  some  informa- 
tion, at  least,  as  to  what  were  those  condi- 
tions. No  particular  stipulation  or  condi- 
tion is  attacked  for  fraud,  and  none  set  out 
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specifically  which  would,  under  the  contract 
void  it  as  to  her.  In  what  does  the  fraud 
consist?  The  plaintiff  replies  that  certain 
conditions  were  placed  in  the  contract  which 
rendered  it  void,  of  which  she  had  no  knowl- 
edge. How  did  it  render  it  void?  For 
aught  we  know  (except  for  the  general  alle- 
gation that  certain  conditions  rendered  it  so) 
the  policy  was  a  good  one,  and  It  would  be 
held  so  until  specific  allegations  of  particu- 
lar conditions  therein  which  render  it  nuga- 
tory are  distinctly  made,  and  the  fact  of  the 
invalidity  of  the  contract  by  reason  of  the 
condition  would  be  one  of  the  matters  to  be 
adjudicated  precedent  to  the  Inquiry  as  to 
the  fraud;  for  if  a  stipulation  not  affecting 
her  right  to  recover,  nor  avoiding  the  con- 
tract, was  inserted  fraudulently,  it  affords 
no  ground  of  complaint.  The  law  deals  only 
with  matters  of  substance,  and,  before  the 
inquiry  could  progress,  it  must,  at  least,  be 
shown  that  the  contract,  as  she  understood 
it,  had  been  so  substantially  affected  as  to 
Jeopardize  or  destroy  her  rights.  She. could 
not  recover  at  all  or  anywhere  on  the  gen- 
eral allegation  of  fraud  which  deprived  her 
of  her  rights,  but  only  by  setting  out  the 
fraud,  and  showing  how  it  damaged  her. 
*'In  pleading  fraud  and  duress,  specific  facts 
must  be  stated  with  due  certainty,  and, 
where  the  execution  of  a  deed  is  the  result, 
the  facts  must  be  such  as  will  avoid  the 
deed."  Oarswell  v.  Hartrldge,  55  Ga.  412. 
The  facts  constituting  the  fraud  must  be 
stated.  Bliss,  Code  PI.  8  211.  The  use  of 
epithets,  however  bountifully  multiplied,  will 
not  supply  the  place  of  facts.  Clodfelter  v. 
Hulett,  72  Ind.  137.  Pleadings  must  state 
facts  and  not  legal  conclusions,  and  fraud 
is  never  sufficiently  pleaded  except  by  the 
statements  of  the  facts  upon  which  the 
charge  is  based.  Ockendon  v.  Barnes,  43 
Iowa,  619.  Facts  constituting  an  alleged 
fraud  should  be  full  and  explicit,— should 
state  facts,  not  conclusions.  Napier  v.  Bank, 
68  Ga.  637,  syl.  point  6a.  The  complain- 
ant should  state  specific  facts,  that  the  court 
may  be  enabled  to  Judge  whether  the  same 
constitute  fraud.  Story,  £^q.  PI.  211.  The 
principle  of  these  authorities  we  consider 
applicable  here,— that  is,  that  specific  acts 
of  fraud  must  be  stated,  and  that  general 
charges  are  not  sufficient,— and  it  will  con- 
trol the  case  against  the  plaintiff  in  error. 
The  general  charge  is  that  the  insertion  of 
conditions  which  voided  the  policy,  and 
worked  to  her  injury,  constituted  the  fraud. 
Specific  conditions  are  required  to  show  the 
fraud  which  works  a  forfeiture  of  the  policy. 
We  have  examined  with  care  the  views  of 
the  learned  counsel  for  the  plaintiff  in  error, 
submitted  in  his  brief,  but  have  failed  to  ar- 
rive at  a  conclusion  in  harmony  with  his 
views.  If  the  petition  seeks  a  recovery  on 
the  policy,  it  bears  grounds  of  successful 
defense  on  its  face;  it  is  barred  by  its  terms. 
If  it  seeks  alone  to  recover  on  the  ground 
of  the  acts  of  the  defendant  by  inserting 
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condltionB  In  tbe  contract  unknown  to  her, 
it  fails  to  iet  out  specifically  the  conditions 
TTbich  work  her  injnry  and  establish  the 
fraud.  In  either  case,  the  demurrer  was 
properly  sustained.  Judgment  affirmed.  All 
the  Justices  concurring. 


(101  Oa.  724) 

(3TY  OOUNOIL  OP  AUGUSTA  v.  LOMBARD. 
LOMBARD  T.CITY  COUNCIL  OP  AUGUSTA. 
(Supreme  Court  of  Georgia.     July  10,  1887.) 

LIMITATIo'mB  —  NUIBANOB  —  PlEADINO^  OSMBRAZi 

Demurrbb^Ambndmsnt. 

1.  If  a  structure  is  not  necesBarily  and  of  it- 
self a  permanent  and  continuing  nuisance,  but 
only  becomes  such  in  consequence  of  some  su- 
pervening cause,  which  produces  special  injury 
at  different  periods,  a  separate  action  lies  for 
each  injuiy  thus  occasioned,  and  the  statute  of 
limitations  begins  to  run  against  such  cause  of 
action  only  from  the  time  of  its  accrual. 

2.  Where  a  defendant,  at  the  appearance  term, 
filed  a  general  demurrer  to  a  declaration,  he 
could  not,  at  the  second  term,  amend  such  gen- 
eral demurrer  by  adding  thereto  grounds  of  spe- 
cial demurrer;  and  the  filing  of  the  special  de- 
murrer after  the  time  allowed  by  law  is  a  good 
reason  why  the  court  should  overrule  and  dis- 
allow it. 

(Syllabus  by  the  Court) 

£rror  from  superior  court,  Richmond  coun- 
ty;  B.  H.  Calloway,  Judge. 

Suit  by  R.  O.  Lombard,  administrator, 
against  the  city  council  of  Augusta,  G&.,  to 
recover  for  an  alleged  nuisance.  From  an 
order  oyerruling  defendant's  demurrer,  it 
brings  error.  Afilrmed.  Cross  bill  in  error 
by  plaintiff  dismissed* 

Wm.  T.  Davidson  and  M.  P.  Carroll,  for  city 
council  of  Augusta.  Black  &  Verdery,  for 
R.  O.  Lombard. 

SIMMONS,  C.  J.  Lombard  sued  the  city 
council  of  Augusta  for  damages,  and  the  de- 
fendant demurred  generally.  This  demurrer 
was  oyerruled,  and  the  defendant  excepted. 
In  the  case  of  City  of  Augusta  ▼.  Lombard,  93 
Ga.  284,  20  S.  B.  812,  this  court  held  that, 
under  a  state  of  facts  such  as  is  alleged  in 
the  petition  in  the  present  case,  the  plaintiff 
had  a  right  to  recover.  Under  the  principles 
there  announced,  the  court  did  not  err  in 
ruling  that  tbe  petition  now  under  consider- 
ation set  out  a  cause  of  action.  There  is  an- 
other question  here  to  be  considered,  which 
was  not  involved  in  that  case,  viz.  as  to 
whether  the  cause  of  action  was  barred  by 
the  statute  of  limitations;  the  petition  show- 
ing on  its  face  tliat  the  alleged  wrongful  re- 
moval of  the  water  gates  occurred  more  than 
four  years  before  the  filing  of  the  suit,  but 
that  the  special  injury  complained  of  occur- 
red witliin  less  than  that  time.  Our  Code 
proYides  that  all  actions  for  trespass  upon  or 
damage  to  realty,  or  injuries  to  personalty, 
should  be  brought  within  four  years  after 
the  right  of  action  accrues.  Civ.  Code,  §S  3898, 
3899.  It  therefore  becomes  necessary  to  de- 
termine whether  Lombard's  right  of  action 
accrued  when  the  water  gates  were  removed, 


or  only  from  the  time  when  the  special  dam- 
age complained  of  was  suffered.    The  doc- 
trine of  the  application  of  the  statute  of  limi- 
tations to  actions  for  nuisance  is  discussed, 
with  little  disi^^reement,  in  quite  a  number 
of  text-books  and  decisions.   A  nnisance,  per- 
manent and  continaing  in  its  character,  tbe 
destruction  or  damage  being  at  once  com- 
plete upon  the  completion  of  the  act  by  which 
the  nuisance  Is  created,  gives  bat  one  right 
of  action,  which  accrues  immediately  upon  tbe 
creation  of  the  nuisance,  and  against  which 
the  statute  of  limitations  begins,  from  that 
time,  to  run.    Troy  v.  Railroad  Co.,  23  N.  H. 
83:    RaHroad  Co.  v.  McAuley,  121  01.  160, 11 
N.  B.  87;    StodghUl  y.  Ralhroad  Co.,  53  Iowa, 
341,  6  N.  W.  495.    Where  a  nuisance  is  not 
permanent  in  its  character,  but  is  one  which 
can  and  should  be  abated  by  the  person  erect- 
ing or  maintaining  it,  every  continuance  of 
the  nuisance  is  a  freah  nuisance,  for  which 
a  fresh  action  will  lie.    3  BL  Comm.  220. 
This  action  accrues  at  the  time  of  such  cod- 
tinuance,  and  against  it  the  statute  of  limi- 
tations runs  only  from  the  time  of  such  ac- 
crual.    "Where  the  original  nuisance  to  land 
is  of  a  permanent  character,  so  that  the  dam- 
ages inflicted  thereby  are  permanent,  a  re- 
covery not  only  may,  but  must,  be  had  for 
the  entire  damages  in  one  action;   and  such 
damages  accrue  from  the  time  the  nuisance 
Is  created,  and  from  that  time  the  8ta;tute  of 
limitations  begins  to  run.     In  the  case  of 
nuisances  which   are  transient  rather  than 
permanent  in  their  character,  tiie  continuance 
of  the  Injurious  acts  Is  considered  a  new  nni- 
sance, for  which  a  fresh  action  will  lie;  and. 
although  the  original  cause  of  action  is  barred, 
damages  may  be  recovered  for  the  continii- 
ance  of  the  nuisance."     Railroad  Co.  ▼.  Mc- 
Auley,  supnu     "Where  one  creates   a  nui- 
sance, and  permits  it  to  remain,  it  is  treated 
as  a  continuing  wrong,  and  giving  rise,  over 
and  over  again,  to  causes  of  actkm.     But  the 
principle  upon  which  one  is  charged  as  a  con- 
tinuing wrongdoer  is  that  he  nas  a  legal  right 
and  is  under  a  legal  duty,  to  terminate  the 
cause  of  the  injury."     Railway  Co.  t.  Mihl- 
man,  17  Kan.  231;   Bonner  v.  Welbom,  7  Ga. 
296;   Phinizy  v.  City  of  Augusta,  47  Ga.  260; 
Smitli  V.  City  of  Atlanta,  75  Ga.  110;    Inhabit- 
ants of  New  Salem  v.  Eagle  Mill  Co.,  13S 
Mass.  8;  Colrick  y.  Swhibume,  106  N.  Y.  503, 
12  N.  E.  427;  .FeU  v.  Bennett,  110  Pa.  St.  181. 
5  Atl.  17;   Stadler  v.  Grieben,  61  Wis.  500,  21 
N.  W.  029.     Some  of  the  authorities  seem  to 
hold  that  in  cases  of  this  kind  recoTery  may 
be  defeated  by  the  acquisition,  by  the  person 
maintaining  the  nuisance,  of  a  prescrlptlte 
right  to  do  so,  to  a  degree  not  less  than  tluu 
of  the  principai  act  complained  of.     2  Wood, 
Nuis.  S  865.     1  Wood,  Lim.  180,  and  esses 
cited.     But   see   Bonner  ▼.   Welbom,   supra 
(page  327),  where  Judge  Lumpkin  says,  "A 
person  never  can,  by  prescription  or  others 
wrlse,  acquire  a  right  to  maintain  a  nuisance.** 
Where  the  structure,  though  permanent  in  its 
character,  is  not  necessarily,  and  of  itself,  t 
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permaneat  and  continttlng  nalfiance,  but  only 
becomes  such  in  consequence  o£  some  super- 
vening cause,  which  produces  special  injury 
at  different  periods,  a  separate  action  lies  for 
each  injury  thus  occasioned,  and  the  statute 
begins  to  run  against  such  cause  ot  action 
only  from  the  time  of  its  accrual,— from  the 
time  when  the  special  injury  is  occasioned. 
So  this  court  has  held  that  recovery  might  be 
had  for  injuries  resulting  from  the  erection 
and  maintenance  of  a  dam,  in  so  far  as  such 
injuries  occurred  within  4  years  preceding  the 
bringing  of  the  action,  although  the  dam  may 
have  remained  unchanged  for  20  years.  Man- 
ufacturing Co.  V.  Rucker,  80  Ga.  291,  4  S.  C. 
885.  "Whenever  the  nuisance  is  of  a  perma- 
nent character,  and  its  construction  and  con- 
tinuance are  necessarily  an  injury,  the  dam- 
age is  original,  and  may  be  at  once  fully 
compensated.  In  such  case  the  statute  of  limi- 
tations begins  to  run  upon  the  construction 
of  the  nuisance.  But  when  such  structure  is 
permanent  in  its  cfliaraoter,  and  its  construc- 
tion and  continuance  are  not  necessarily  inju- 
rious, but  may  or  may  not  be  so,  the  injury 
to  be  compensated  in  a  suit  is  only  the  dam- 
age which  has  happened,  and  there  may  be 
as  many  successive  recoveries  as  there  are 
successive  injuries.  In  such  case  the  statute 
of  limitations  begins  to  run  from  the  hai>- 
pening  of  the  injury  complained  of."  Kail- 
way  V.  Biggs,  62  Ark.  240,  12  S.  W.  331.  In 
Indiana  the  rule  has  been  expressed  as  fol- 
lows: "Statute  of  limitations  does  not  begin 
to  run  against  a  cause  of  action  for  injury 
through  defendant's  neicjllgence  until  the  in- 
jury is  received,  although  the  negligence  was 
committed  thirteen  years  prior  thereto.'* 
Board  v.  Pearson,  120  Ind.  4fi8,  22  N.  E.  134. 
See,  also,  Roberts  v.  Read,  16  Bast,  215;  Polly 
V.  McOall,  37  Ala.  20;  McConnell  v.  Kibbe. 
29  lU.  483;  Railway  Co.  v.  Wachter,  123  111. 
440,  15  N.  B.  279;  Miller  v.  RaUway  Co.,  G3 
Iowa.  680,  16  N.  W.  567:  Sullens  v.  Railway 
Co.,  74  Iowa,  659,  38  N.  W.  545;  Harbach  v. 
Railway  Co.,  80  Iowa,  593,  44  N.  W.  348; 
Hardesty  v.  Ball,  43  Kan.  151,  23  Pac.  937; 
Culver  V.  Railway  Co..  38  Mo.  App.  130; 
Heath  v.  Railway  Co.,  37  La.  Ann.  728; 
Railway  Co.  v.  Franz,  43  Ohio  St  623,  4  N. 
B.  88;  Railroad  Co.  v.  Hays,  11  Lea,  382; 
1  Wood,  Lim.  U  180,  181;  2  Wood,  Nuis. 
If  865,  869;  Aug.  Lim.  §  300;  2  Greenl.  Bv. 
§  433.  It  appears  in  the  present  case  that  the 
city  municipal  corporation,  under  a  charter 
power,  engaged  in  the  business  of  furnishing 
to  manufacturing  concerns  water  for  use  in 
the  conduct  of  their  enterprises,  and  for  that 
puipose  constructed  a  system  of  canals,  from 
which  races  led  to  the  manufacturing  estab- 
lishments, and  erected  water  gates  to  con- 
trol the  flow  of  the  water  In  the  races.  After- 
wards, over  plaintiff's  objection,  they  re- 
moved the  gate  to  the  race  which  supplied 
plaintiff's  foundry,  and  it  was  in  consequence 
of  this  removal  of  the  gates  that  the  injury 
is  alleged  to  have  occurred.  This  removal 
did  noty  per  se,  constitute  a  noisance,  but 


became  such  In  certain  times  of  high  vaster, 
by  discharging  large  and  unusual  quantises 
of  water  upon  the  premises  of  the  plainitiff, 
thereby  injuring  him.  iFor  injuries  so  re- 
ceived, the  plaintiff  may,  as  against  the  mu- 
nicipal corporation,  maintain  an  action,  and 
for  each  successive  inimdation  a  new  cause 
of  action  may  accrue.  The  statute  of  limi- 
tations begins  to  run  against  such  cause  of 
action  only  from  the  time  of  its  accrual,  and 
recovery  may  be  had  upon  it  even  though  the 
negligent  act  by  which  it  was  occasioned  may 
have  been  done  more  than  four  years  before 
suit  was  brought  The  statute  of  limitations 
running  only  from  the  time  of  the  accrual  of 
the  cause  of  action,  and  a  new  cause  of  action 
accruing  whenever  damage  is  occasioned,  It 
is  only  necessary  that  suit  be  brought  within 
four  years  after  the  happening  of  the  special 
Injury  of  which  complaint  is  made,  and  for 
which  recovery  is  sought.  The  petitioD  set- 
ting out  a  cause  of  action,  and  the  latter  be- 
ing not  barred  by  the  statute  of  limlta/tious, 
the  court  did  not  err  in  overruling  the  gen 
eral  demurrer  of  the  defendant 

2.  The  general  demurrer  of  defendant  wa* 
filed  at  the  appearance  term.  At  a  subse- 
quent term,  defendant  offered  to  amend  itf 
demurrer  by  adding  grounds  of  special  de- 
murrer. The  court  overruled  the  special  de- 
murrer on  the  ground  that  it  was  not  offered 
at  the  appearance  term.  We  think  that  the 
defenda,nt  could  not  amend  his  general  de- 
murrer at  the  second  term  by  adding  thereto 
grounds  of  special  demurrer,  and  the  filing 
of  the  special  demurrer  after  the  time  allowed 
by  law  is  a  good  reason  why  the  court  should 
overrule  and  disallow  it  Railroad  Co.  v. 
Mitchell,  95  Ga.  78,  22  S.  B.  124.  Judgment 
on  mahi  bill  afiirmed.  Cross  bill  dismissed. 
All  the  Justices  concurring. 


(101  Ga.  773) 
ROBERTS  et  al.  v.  HARRISON. 
(Supreme  Court  of  Georgia.     July  10,  1897.) 
NuisANOE— Abatemxnt. 
When,   from   natural    causes   only,    water 
accumulates  upon  land  in  such  quantities  as  that, 
in  the  process  of  evaporation,  noxious  and  delete- 
rious gases  are  emitted,  which  are  injurious  to 
the  public  health,  and  to  the  health  of  persons 
residing  in  the  community,  if  the  owner  has  not 
contributed  by  his  own  act  to  bringing  about 
that  result,  he  cannot  be  held  answerable  for  the 
creation  or  continuance  of  a  nuisance;   nor  can 
he  be  compelled,  by  order  of  the  magistrates,  un- 
der section  4760  of  the  Civil  Code,  to  abate  the 
nuisance  resulting  from  such  cause. 
(Syilabup  by  the  Court) 

Brror  from  superior  court,  Jackson  county; 
N.  L.  Hutchins,  Judge. 

Petition  of  P.  J.  Roberts  and  others  against 
W.  O.  Harrison  to  abate  a  nuisance.  Judg- 
ment of  a  Justice  for  plaintiffs,  and  defendant 
brought  certiorari.  From  a  Judgment  sustain- 
ing the  certiorari,  plaintiffs  bring  error.  Af- 
firmed. 

B.  C.  Armistead,  for  plaintiffs  In  error. 
H.  H.  Dean,  for  defendant  in  error. 
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SIMMONS,  a  J.  A  petlUon  was  filed  by 
Roberts  and  five  others,  under  section  4700 
of  the  Civil  Code,  for  the  removal  of  a  pond 
of  water,  which  liad  collected  upon  the  lands 
of  W.  O.  Harrison.  The  Jury  returned  a  ver- 
dict finding  the  pond  a  nuisance,  and  the  Jus- 
tices of  the  peace  directed  the  sheriff  or  his 
deputy  to  enter  upon  the  lands,  "and  abate 
the  nuisance  complained  of  by  removing  said 
pond  in  the  most  feasible  manner."  The  de- 
fendant carried  the  case  by  certiorari  to  the 
superior  court  There  the  certiorari  was  sus- 
tained, and  the  Judgment  of  the  Justices 
set  aside,  on  the  ground  that  while,  in  a 
sense,  the  pond  complained  of  is  a  nuisance, 
it  is  not  such  a  legal  nuisance  as  the  Justices 
of  the  peace  have  Jurisdiction  to  abate.  The 
area  of  the  pond  in  question  varied  from 
time  to  time,  and  the  water,  partially  re- 
ceding, would  leave  exposed  to  the  sun  por- 
tions of  the  land  which  had  been  submerged. 
In  the  processes  of  evaporation,  and  by  the 
decay  of  large  masses  of  vegetable  matter, 
noxious  and  deleterious  gases  were  emitted, 
which  were  injurious  to  the  public  health, 
and  to  the  health  of  persons  residing  in  the 
community.  The  accumulation  of  the  water 
was  due  solely  to  natural  causes,  and  the 
defendant  did  not,  by  his  own  act  or  negli- 
gence, contribute  to  bring  about  the  alleged 
nuisance.  At  one  time  the  land  had  been 
drained  by  a  ditch  which  emptied  into  a 
creek,  but  in  consequence  of  the  filling  in 
and  choking  up  of  either  the  ditch  or  the 
creek,  or  both,  the  water  accumulated,  and 
formed  the  pond.  The  defendant  had  done 
nothing  to  interfere  with  the  natural  drain- 
age, and  the  pond  was  formed  by  the  over- 
fiow  of  the  creek,  due  pntirely  to  causes 
over  which  the  defendant  had  no  control. 
The  presence  of  the  pond  and  the  attendant 
evils  were  doubtless  annoying,  and  even  in- 
jurious, to  persons  residing  in  the  neighbor- 
hood, but  we  think  that  they  do  not  consti- 
tute a  nuisance  for  which  the  defendant  can 
be  held  answerable,  or  which  he  can  be  com- 
pelled, under  section  4760  of  the  Civil  Code, 
to  abate.  This  court  has  held  that  a  person 
is  not  guilty  of  an  actionable  nuisance  un- 
less the  injurious  consequences  complained 
of  are  the  natural  and  proximate  results  of 
his  own  acts  or  failure  of  duty.  Brimberry 
V.  Railway  Co.,  78  Ga.  641,  3  S.  E.  274,  and 
the  cases  there  cited  and  discussed.  This 
doctrine,  we  think,  is  the  true  one,  and  it  is 
recognized  as  such  by  all  of  the  authorities 
on  this  point  which  we  have  examined.  In 
1  Wood,  Nuis.  §  116,  we  find  the  rule  thus 
stated:  "Where  water  collects  In  low,  marshy 
places,  and,  by  reason  of  becoming  stagnant, 
emits  gases  that  are  destructive  to  the 
health,  and  lives  even,  of  the  community, 
this  Is  not  a  nuisance  in  the  legal  sense;  and 
the  owner  of  the  land  is  not  bound  to  drain 
it,  nor  can  he  be  subjected  to  action  or  in- 
dictment therefor.  The  reason  is  that.  In 
order  to  create  a  legal  nuisance,  the  act  of 
man  must  have  contributed  to  its  existence. 


Ill  results,  however  extensive  or  serious, 
that  fiow  from  natural  causes,  cannot  be- 
come a  nuisance,  even  though  the  person 
upon  whose  premises  the  cause  exists  could 
remove  it  with  little  trouble  and  expense. 
*  *  *  Thus  it  win  be  seen  that  a  nuisance 
cannot  arise  from  the  neglect  of  one  to  re- 
move that  which  exists  or  arises  from  pure- 
ly natural  causes."  See,  also,  Giles  v.  Walk- 
er, 24  Q.  B.  Div.  656;  Mohr  v.  Gault,  10  Wis. 
513;  Hartwell  v.  Armstrong,  19  Barb.  166; 
State  V.  Rankin,  3  S.  C.  438;  Peck  v.  Her- 
rington,  109  111.  611;  Woodruff  v.  Fisher,  17 
Barb.  224.  The  facts  of  the  present  case 
place  it  within  the  principles  announced  In 
the  cases  above  cited,  and  the  Judgment  of 
the  Justices  of  the  peace  was  erroneous.  The 
certiorari  of  the  defendant  was  properly  sus- 
tained, and  the  Judgment  of  the  Justices  set 
aside.    Judgment  affirmed. 


aOl  Ga.  832) 
HILL  V.  O'NEILL  et  aL 
(Supreme  Court  of  Georgia.     July  20,  1807.) 
Alteration  of  Notb— Rblbasb  of  Burxtt. 

1.  If,  after  a  promissory  note  payable  to  a 
named  payee  or  bearer  is  signed  by  one  as  sure- 
ty, the  principal,  before  it  came  into  the  hands 
of  one  who  thereafter  received  it  as  bearer  Id 
the  course  of  negotiatioii.  before  due,  so  altera 
the  same  as  to  increase  the  rate  of  interest 
agreed  to  be  paid  from  8  to  12  per  cent.,  such 
note  is  by  such  alteration  rendered  yoid  as  to 
such  surety:  and  tnis  is  true  even  though,  at 
the  time  it  came  into  the  hands  of  such  bearer, 
he  had  no  notice  of  the  alteration  by  the  prin- 
cipal. 

2.  The  yerdict  is  supported  by  the  eyidenoe. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Murray  connty; 
T.  W.  Milner,  Judge. 

Action  by  G.  W.  HlU  against  J.  H.  O'Nein 
and  another  fo  recoyer  on  a  promissory  note. 
Plaintiff  brings  error  from  a  Judgment  In  his 
fayor  against  defendant  O'Neill  only.  Affirm- 
ed. 

The  followinjg  is  the  official  r^)ort: 
Hill  sued  O'Neill  as  principal,  and  McBntire 
as  surety,  upon  a  promissory  note  for  $300, 
dated  January  14,  1880,  due  12  months  after 
date,  with  Interest  at  12  per  cent  per  anninn, 
and  payable  to  Starr  or  bearer.  It  was  in- 
dorsed by  Interest  paid  to  January  1,  1801*  and 
by  receipt  from  Starr  of  $22.50,  coUected  from 
Bates  for  McEnUre,  January  29,  180^  O'NeiU 
pleaded  usury.  McEntire  pleaded  release,  for 
that  the  note  he  signed  was  drawing  only  8 
per  cent  interest  and  that  without  his  loiowl- 
edge  or  consent  said  note  had,  since  he  signed 
it,  been  fraudulently  changed  by  plaintiff  from 
8  per  cent,  to  12  per  cent.  Interest  The  Jury 
found  for  the  plaintiff,  $300  principal,  and 
$8a60  interest  to  February,  1896,  but  released 
McEntire.  Plaintiff  moyed  for  new  trial* 
which  was  denied,  and  he  excepted.  Tbe 
grounds  of  the  motion  are  that  the  verdict  In 
favor  of  McEntire  is  contrary  to  law  and  evi- 
dence, and  that  the  court  erred  in  charging 
the  Jury  as  follows:     "If  you  belleye  from 
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the  eyidence  that  O'Neill  procured  McEntire 
to  sign  the  note  sued  on  as  his  security,  for 
the  purpose  of  getting  money  from  Hill,  and 
that  he  did  get  the  money  from  Hill  on  the 
note,  but  before  deliyerlng  the  note  altered  it 
80  aa  to  make  the  note  read  12  per  cent  in- 
stead of  8  per  cent,  without  McEntire's  con- 
sent or  without  his  subsequent  ratification,  he 
would  be  released."  Hie  errors  specifled  as 
to  this  charge  are  (1)  that  it  excluded  from 
the  jury  the  consideration  of  the  real  issue 
In  the  case,  as  affecting  McEntire's  liability, 
which  was  simply  whether  or  not  the  plaintifF, 
or  any  one  in  collusion  with  him  or  as  his 
prlyy,  made  the  alteration,  or  knew  that  It 
had  been  made  by  O'Neill  after  McEntire  sign- 
ed, and  without  his  consent  or  ratification; 
and  (2)  that  it  placed  the  liability  of  McEnUre 
on  a  different  footing  from  that  of  O'Neill,  as- 
suming that  the  alteration  was  not  made  by 
Hill  or  by  any  one  in  collusion  with  him.  The 
testimony  of  Hill  was:  **The  note  was  de- 
livered to  me  by  O'Neill  Just  as  it  now  is, 
and  no  change  has  been  made  in  it  since  I  re- 
ceived it.  I  spoke  to  McEntire  about  it  In 
1896,  and  he  agreed  to  exchange  me  other 
notes  for  it  if  I  would  reduce  the  interest 
from  12  to  8  per  cent  He  knew  the  note 
WHS  a  12  per  cent.  note.  He  afterwards  paid 
me  paid  (22.50,  and  told  me  it  would  help  me 
with  the  12  per  cent  in  the  O'Neill  note. 
Tte  note  remained  in  my  hands  until  placed 
with  my  attorneys  for  collection.  It  is  very 
plain,  from  inspection  of  it,  that  the  rate  of 
interest  was  changed.  I  saw  when  I  took  it 
that  the  rate  had  been  changed.  I  did  not 
inquire  as  to  how  it  came  to  be  changed,  be- 
cause I  knew  that  they  knew  I  was  not 
an  8  per  cent  man;  that  I  had  12  per  cent 
for  my  money  when  I  loaned  it  I  knew  Mc- 
Entire was  security  when  I  took  it  O'Neill 
owed  me  $100,  for  which  I  had  his  note,  and 
I  gave  htm  up  this  note  and  $000  more  for 
the  note  in  suit"  McEntire  testified:  "The 
note  was  presented  to  me  by  O'Neill,  and  I 
signed  it  as  security  for  him.  It  then  read 
8  per  cent,  and  the  alteration  was  made  after- 
wards, without  my  knowledge  or  consent  I 
never  saw  it  from  the  day  I  signed  it  till 
the  suit  was  brought;  did  not  know  it  was 
drawing  12  per  cent  I  saw  Hill  after  the 
suit  was  brought,  and  asked  him  about  the 
12  per  cent,  and  he  said  that  his  counsel 
altered  it  It  is  not  true  that  I  offered  to  ex- 
change him  other  notes  if  he  would  reduce  the 
rate  of  interest  on  this  note;  nor  did  I  say, 
when  I  paid  him  the  $22.50,  that  this  would 
help  on  the  12  per  cent"  O'Neill  testified: 
**The  note  was  written  for  me  by  Starr,  and 
I  got  McEntire  to  go  my  security.  When  he 
and  I  signed  the  note  it  contained  a  stipulation 
for  8  per  cent.,  and  I  delivered  it  to  Hill  un- 
changed. Do  not  know  who  made  the  altera- 
tion. I  then  owed  Hill  $100,  and  when  he 
took  this  note  he  let  me  have  $200  more." 

Jones  &  Martin,  for  plaintiff  in  error.  J.  J. 
Bates  and  B.  J.  &  J.  McCamy,  for  defendant  in 
error. 


ATKINSON,  J.  1,  2.  The  question  in  tills 
case  is  whether,  after  a  promissory  note  is 
signed  by  one  as  surety,  if  it  is  changed  in  re- 
spect of  the  amount  of  interest  it  bears,  either 
by  the  principal  who  executed  it,  for  the  pur- 
pose of  negotiating  it  to  another,  or  by  the 
person  to  whom  it  Is  negotiated,  without  the 
consent  of  the  surety,  he  is  released.  "The 
contract  of  suretyship  Is  one  of  strict  law." 
Civ.  Code,  S  2068.  A  change  of  the  nature  of 
the  terms  of  his  contract,  without  the  consent 
of  the  surety,  discharges  him.  Id.  8  2971. 
The  only  question  of  fact  which  is  at  all  doubt- 
ful in  the  present  case  is  whether  the  rate  of 
interest  was  changed  from  8  to  12  per  cent, 
by  the  principal  or  by  the  person  to  whom  it 
was  delivered  in  course  of  negotiation.  That 
the  change  was  made  is  not  questioned,  but 
there  is  nothing  to  indicate  the  assent  of  the 
surety  to  the  change.  Does  the  instrument 
sued  upon,  in  its  changed  condition,  express  the 
obligation  of  the  contract  into  which  the  surety 
entered?  To  ask  the  question,  it  seems  to  us, 
is  to  answer  it  The  surety's  obligation,  ac- 
cording to  his  real  contract,  was  to  pay  a  given 
rate  per  cent  The  contract  of  the  surety,  ac- 
cording to  the  instrument  sued  upon  in  its 
changed-  condition,  was  to  increase  his  liability, 
by  imposing  upon  him  the  obligation  to  pay 
a  higher  rate  per  cent  It  thereiTore  can  in  no 
just  sense  be  said  to  be  the  contract  of  the 
surety.  In  so  far  as  the  same  concerns  the 
surety,  it  is  immaterial  by  whom  the  alteration 
was  made.  If  made  by  the  transfei-ee  of  the 
note,  it  requires  no  argument  to  prove  the  dis- 
charge of  the  surety,  upon  the  well  recognized 
and  universally  accepted  principle  that  one  who 
commits  a  forgery  cannot  thereby  imjpose  upon 
the  other  a  legal  obligation  to  perform  the  con- 
tract according  to  the  tenor  of  the  forged  in- 
strument; and  it  is  equally  certain  that  a 
material  alteration  in  the  obligation  of  the  con- 
tract by  one  who  is  bound  as  principal,  made 
after  it  is  signed  by  the  surety,  will  discharge 
the  surety  from  liability  to  one  who  took  the 
changed  instrument  bona  fide  and  without  no- 
tice. In  the  case  of  Wood  v.  Steele,  6  Wall. 
80,  the  supreme  court  of  the  United  States 
held:  'The  alteration  of  the  date  in  any  com- 
mercial paper,  though  the  alteration  delay  the 
time  of  payment,  is  a  material  alteration,  and, 
if  made  without  the  consent  of  the  party  sought 
to  be  charged,  extinguishes  his  liability.  The 
fact  that  it  was  made  by  one  of  the  parties 
signing  the  paper  before  it  had  passed  from 
his  hands  does  not  alter  the  case,  as  respects 
another  party  <a  surety),  who  had  signed  previ- 
ously." In  the  opinion  delivered  by  the  court, 
through  Justice  Swayne,  it  is  said:  "The 
grounds  of  the  discharge  in  such  cases  are  obvi- 
ous. The  agreement  is  no  longer  the  one  into 
which  the  defendant  entered.  Its  identity  is 
changed.  Another  is  substituted  without  his 
consent,  and  by  a  party  who  bad  no  authority 
to  consent  for  him.  There  is  no  longer  the 
necessary  concurrence  of  minds."  If  the  pro- 
position thus  announced  be  generally  true  as 
respects  Joint  makers  of  a  promissory   note, 
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how  much  stronger  the  reason  why  this  change 
should  operate  to  discharge  one  who  is  confes- 
sedly a  surety?  The  argument ^  was  pressed 
upon  tis  with  great  earnestness  by  the  learned 
counsel  for  the  plaintiff  in  error  that  if  the 
surety,  who  was  sued  in  the  present  case,  sign- 
ed this  paper,  and  dellv^ed  it  to  the  principal, 
to  be  by  him  negotiated,  he  thus  placed  it  with- 
in the  power  of  the  principal,  by  making  the 
alteration,  to  perpetrate  a  fraud  upon  one  who 
coolc  it  bona  fide,  and  therefore  that  such  a 
person  ought,  as  against  such  surety,  to  be  pro- 
tected. In  the  case  of  Walt  v.  Pomeroy,  20 
Mich.  425,  the  supreme  court  of  that  state, 
through  Chief  Justice  Oimpbelt,  in  a  well-con- 
sidered opinion,  holds  that  "a  memorandum 
written  under  a  promissory  note,  and  qualify- 
ing its  obligation.  Is  a  part  of  the  contract,  and 
its  destruction  Titlates  the  note,  even  In  the 
hands  of  an  Innocent  bona  fide  holder."  Upon 
the  argument  of  that  case,  it  would  seem,  from 
the  opinion,  thilt  a  similar  position  to  that  as- 
sumed in  this  was  taken  by  counsel  who  ap- 
peared In  favor  of  the  bona  fide  holder.  In 
reply  to  that  position  the  court  says:  "There 
seems,  at  first,  a  plausibility  In  the  argument 
that  a  party  signing  a  note,  with  a  separate 
memorandum  beneath,  puts  it  in  the  power  of 
the  holder  to  gain  easier  credit  for  the  note 
than  it  would  be  likely  to  gain  if  altered  in  the 
b6dy.  But,  as  it  was  well  suggested  on  the 
argument,  no  one  is  bound  to  guard  against 
every  possibility  of  felony;  and,  practically,  it 
is  a  matter  of  every-day  occurrence  to  feloni- 
ously alter  negotiable  paper  as  successfully  by 
changes  on  the  face  as  In  any  other  way.  The 
public  are  not  very  much  more  likely  to  be 
defrauded  In  one  way  than  in  another.  There 
can  never  be  absolute  safety  except  by  looking 
to  the  character  and  responsibility  of  the  per- 
sons from  whom  such  paper  is  received,  and 
who  are  always  bound  to  respond  for  the  con- 
sideration if  it  is  forged.  Little  v.  Derby,  7 
Mich.  325.  If  a  party  makes  a  contract  in 
such  a  manner  as  Is  authorized  by  law,  he  has 
a  right  to  object  to  being  bound  by  any  other. 
A  bona  fide  holder,  before  maturity,  is  allowed 
to  receive  the  genuine  contract,  discharged  from 
any  equities  attaching  to  the  contract  Itself,  as 
between  the  original  parties,  but  he  cannot  get 
a  contract  where  none  was  made.'* 

The  charge  of  the  court  complained  of  In  the 
present  case,  under  the  view  we  take  of  the 
law,  was  not  error.  It  submitted  the  proposi- 
tion fairly,  that  If  the  principal  procured  the 
surety  to  sign  the  note  as  his  security,  for  the 
purpose  of  getting  money  from  the  plaintiff, 
that  he  did  get  the  money  from  the  plaintiff 
on  the  note,  but  before  delivering  the  same  al- 
tered it  so  as  to  make  it  read  12  instead  of  8 
per  cent,  without  first  obtaining  the  surety's 
consent  thereto,  or  without  a  subsequent  rati- 
fication of  his  act  by  the  surety,  the  latter 
would  be  released.  This  we  think  a  sound 
statement  of  the  law  touching  the  rights  of  a 
surety.  The  Jury  upon  the  trial  found  the  facts 
In  his  favor,  and  by  theh*  verdict  released  him 
from  liability.    The  trial  Judge,  upon  the  mo- 


tion for  new  trial,  refused  to  disturb  the  ver- 
dict, and  his  ruling  upon  that  point  is  approved. 
Judgment  affirmed.  All  the  Justices  ooncnr- 
ring. 

(101  Oft.  SIO) 
MORROW  V.  SOUTHERN  EXP.  CJO. 
(Supreme  CJourt  of  Georgia,     July  20,  1897.) 
Contract— Consideration— Mutual  Pbomises. 
Where  mutual  promises  are  relied  upon  ai 
a  consideration  to  support  a  contract,  the  obliga- 
tions of  the  contract  must  be  mutually  binding 
upon  the  respective  parties;  and  if  one  assume 
under  an  agreement  to  do  a  special  act  beneficial 
to  another,  and  that  other,  under  the  terms  of 
the  contract.  Is  under  no.  obligation  to  perfonn 
any  act  of  corresponding  advantage  to  the  for- 
mer, the  agreement  is  without  such  considera- 
tion as  will  support  the  promise  of  the  party 
assuming  to  perform.    E>speclally  is  this  so  when 
the  time  during  which  the  alleged  contract  is  to 
remain  operative  is  eo  indefinite  and  uncertain  as 
to  render  the  same  incapable  of  enforcement. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Qayton  county; 
J.  S.  Candler,  Judge. 

Action  by  J.  W.  Morrow  against  the  South- 
ern Express  Company  to  recover  damages 
for  the  breach  of  a  contract  From  an  order 
dismissing  the  action  on  a  general  demurrer, 
plaintiff  brings  error.    Afi^rmed. 

Hammond  &  Cleveland  and  P.  F.  Smith, 
for  plaintiff  in  error.  Dorsey,  Brewster  & 
Howell  and  Erwln,  Du  Blgnon  &  Chlsholm, 
for  defendant  in  error. 

LITTLE,  J.  The  substance  of  the  contract 
upon  which  Morrow  relied,  and  for  the 
breach  of  which  this  action  for  damages 
was  Instituted,  was  that  he  had  made  ar- 
rangements with  the  Central  Railroad  for, 
as  long  as  he  desired,  to  receive  and  carry 
all  the  milk  and  butter  which  he  would  offer 
for  shipment  at  and  from  a  given  point  to 
Atlanta,  and  return  the  vessels  to  the  receiv- 
ing point,  at  a  given  rate  per  30  gallons; 
that  while  the  railroad  was  carrying  out  this 
arrangement  satisfactorily  to  him,  by  some 
arrangement  between  it  and  the  express 
company  the  latter  took  charge  of  receiving 
and  carrying  the  shipments  on  the  same 
terms  and  conditions  as  the  railroad  com- 
pany had  undertaken  to  do,  except  that  a 
slightly-increased  rate  of  freight  on  such 
shipments  was  exacted;  that  in  other  re- 
spects the  express  company  undertook  and 
assumed  to  carry  out  the  terms  of  the  con- 
tract between  Morrow  and  the  railroad,  and 
did  carry  out  the  terms  of  the  contract  for 
a  number  of  years,  and  until  November, 
1882,  when  it  declined  to  receive  further 
shipments.  The  action  was  dismissed  on 
general  demurrer,  and  we  are  now  called 
upon  to  determine  whether  the  petition  set 
out  a  cause  of  action. 

If  the  contract  was  valid  and  binding,  an 
action  would  lie  for  a  breach  thereof.  If. 
on  the  other  hand,  the  contract  was  not  val- 
id and  binding,  there  can  be  no  recovery.   It 
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l8  axiomatic  In  the  law  of  contracts  that 
there  must  be  a  consideration  moYlnir  the 
parties  thereto.  The  law  will  enforce  no 
contract  which  is  without  consideration.  An 
executory  contract,  without  consideration,  is 
nudum  pactum,  and  of  no  binding  force. 
Civ.  Code,  SS  8066,  3637.  Among  the  consld- 
c-rations  recognized  by  law  as  sufiBlcient  to 
support  a  contract  is  that  of  mutual  prom- 
toes,  or,  as  it  is  sometimes  termed,  a  ''promise 
for  a  promise.**  By  section  3661  of  our  Civil 
Code  it  is  declared  that  a  promise  of  another 
is  a  good  consideration  for  a  promise.  A  prom- 
ise, however,  is  not  a  good  consideration  for  a 
promise  unless  there  is  an  absolute  mutuality 
of  engagement,  so  that  such  party  has  the  right 
at  once  to  hold  the  other  to  a  positive  agree- 
ment 1  Pars.  Cont.  449;  McKlnley  v.  Wat- 
kins,  13  lU.  140;  Lester  v.  Jewett,  12  Barb. 
502;  6  Bam.  &  C.  255;  5  Mees.  &  W.  241; 
9  Exch.  507;  Dorsey  v.  Packwood,  12  How. 
126;  Stiles  v.  McClellan,  6  Colo.  89;  Cool  v. 
Cuningham,  25  S.  C.  136.  And  hi  cases  of 
mutual  promises,  where  the  promise  of  one 
party  is  relied  on  as  a  consideration  for  the 
other,  the  promises  must  be  concurrent  and 
obligatory  upon  each  at  the  same  time,  in 
order  to  render  either  binding.  Road  Oo.  y. 
Snedlker,  18  Barb.  317;  Railroad  Co.  v. 
Brlnckerhoff,  21  Wend.  139;  Burnet  v.  Blsco, 
4  Johns.  235;  3  T&tm  R.  653;  Clark,  Cont 
p.  166;  Story,  Cont  S  569;  Keep  v.  Good- 
rich, 12  Johns.  397;  Tucker  v.  Woods,  Id. 
190;  Buckingham  v.  Ludlum,  40  N.  J.  Eq. 
422,  2  Atl.  265.  The  rule  above  announced 
applies  in  all  cases  where  the  contract  re- 
mains wholly  executory,  and  nothing  is  done 
to  devest  it  of  its  unilateral  character. 
There  are  instances  in  which  a  promise, 
though  a  mere  nudum  pactum  when  made, 
because  the  promisee  is  not  bound,  may  be- 
come binding  on  his  afterwards  furnishing 
the  consideration  contemplated.  Thus,  where 
one  promises  to  see  another  paid  if  he  will 
sell  goods  to  a  third  person,  or  promises  to 
give  a  certain  sum  if  another  will  deliver  up 
certain  documents  or  securities,  or  if  he  will 
forbear  a  demand  or  suspend  legal  proceed- 
ings, or  the  like,  while  the  party  making  the 
promise  is  bound  to  nothing,  and  may  with- 
draw his  promise  (or,  more  accurately 
speaking,  proposition)  at  any  time,  yet  if  the 
promisee,  acting  on  the  faith  of  the  promise, 
within  a  reasonable  time  does  the  thing  which 
it  was  contemplated  he  should  do,  then  the 
promisor  is  bound,  on  the  ground  that  the 
thing  done  is  a  sufficient  and  completed  con- 
sideration, and  the  original  promise  to  do 
something  if  the  other  party  would  do  some- 
thing is  a  continuing  promise  until  that  oth- 
er party  does  the  thing  required  of  him.  Or, 
if  the  promisee  begins  to  do  the  thing  in  a 
way  which  binds  him  to  complete  it,  here, 
also',  is  a  mutuality  of  obligation.  1  Pars.' 
Cont.  450;  Qark,  Cont  pp.  168,  169;  Story, 
Cont  §  669;  Lindsay  v.  Wamock,  93  Ga. 
619,  21  &  E.  127.    In  such  cases  It  is  not 


necessary  that  each  promise  should  be  ab- 
solute, so  that  either  party  could  enforce  it 
against  the  other,  or.  a: promise  conditional 
on  the  doing  of  some  act  may  be  rendered 
binding  by  the  act  while  it  may  give  no 
right  to  compel  the  doing  of  it  Story,  Coflt 
§  569,  and  authorities  cited.  The  contract 
here  declared  upon,  however,  does  not  fall 
within  this  cUss  of  cases.  It  is  true,  it  is 
alleged  that  the  railroad  promised  to  receive 
and  carry  all  the  milk  aiid  butter  which  the 
plaintiff  would  offer  for  shipment  at  a  given 
point  and  for  as  long  time  as  the  plaintiff 
desired  to  make  such  shipments,  but  the 
plaintiff  did  not  undertake  or  bind  himself 
to  make  any  such  shipments  at  the  time  the 
promise  of  the  railroad  was  made;  and,  if 
we  treat  the  promise  of  the  railroad  as  con- 
ditional on  the  furnishing  of  such  ship- 
ments, yet,  notwithstanding  it  is  alleged 
the  plaintiff  did  offer,  and  the  railroad  or 
express  company  received,  such  shipments 
for  a  number  of  years,  it  is  obvious  that 
the  doing  of  these  acts  on  the  part  of  the 
plaintiff  did  not  bind  him  to  any  future  per- 
formance. He  did  not  begin  to  do  the  thing 
contemplated  In  a  way  which  would  bind 
him  to  complete  it,  if  Indeed,  under  the 
terms  of  the  contract,  any  limitation  could 
be  put  upon  the  time  for  which  it  was  to 
endure.  The  plaintiff  never  became  bound 
by  any  promise,  nor  did  be  do  any  such  acts 
as  would  supply  the  promise.  The  contract 
was  not  mutual  and  binding  at  its  inception, 
nor  did  it  subsequently  become  so.  The 
plaintiff  might  furnish  shipments  or  not  &f 
his  option.  He  was  not  compelled  to  do  any- 
thing whatever  for  the  benefit  of  the  defend- 
ant In  the  case  of  Burton  v.  Railway  Co., 
9  Exch.  507,  the  plaintiff,  by  a  memorandum 
of  agreement  between  himself  and  the  rail- 
way company,  defendant,  undertook  to  pro- 
vide wagons,  horses,  etc.,  for  the  cartage  of 
merchandise  between  certain  points,  and  to 
convey  all  such  as  might  be  presented  to  him 
for  conveyance  between  those  places;  and 
he  further  undertook  to  perform  all  business 
intrusted  to  him,  promptly  and  carefully,  at 
a  certain  specified  rate;  and  it  was  mutual- 
ly agreed  that  the  aforesaid  arrangement 
should  continue  In  force  for  the  period  of 
12  months  from  the  date  thereof.  Before 
the  expiration  of  that  time  the  defendant 
terminated  the  agreement  The  plaintiff 
sued  it  for  a  breach  of  contract  but  the 
court  of  exchequer,  besides  holding. that  the 
declaration,  as  founded  upon  the  above 
agreement  was  not  supported,  intimated  s 
strong  opinion  that  no  action  at  all  could, 
even  if  an  amendment  were  made  in  the  dec- 
laration, be  maintained  upon  the  contract 
in  question,  against  the  company,  inasmuch 
as  it  contained  no  provision  binding  them  to 
send  goods  to  the  plaintiff  for  conveyance, 
and  was  in  fact  unilateral,  merely,  and  with- 
out mutuality.  Likewise,  we  think  the 
agreement  set  up  in  the  present  case  entire- 
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ly  wanting  In  mntnallty;  and,  beinir  "o,  It 
was  not  binding  on  the  defendant.  Judg- 
ment affirmed.    All  the  justices  concurring. 

(m  Oa.  SOS) 

WYNNE  T.  STEVENS. 
(Supreme  Ck>urt  of  Georgia.     July  20,  1897.) 

MOBTaAftS    FOREOLOSUBB  ~  RDLS   NI8I— EnTBT— 

Agbnct— Etidbnob. 
l.The  mere  fact  that  the  clerk's  entry  of 
filing  upon  a  rule  nisi  to  foreclose  a  mortgage 
upon  realty  bears  a  date  subsequent  to  that  up- 
on which  the  rule  nisi  was  granted  by  the  judge, 
the  making  of  the  entry  and  the  granting  of  the 
rule  both  occurring  at  the  same  term  of  the 
court,  affords  no  cause  for  dismissing  the  fore- 
closure proceeding. 

2.  Agency  cannot  be  proved  by  the  declara- 
tions of  the  alleged  agent,  nor  do  the  sayings  of 
the  latter,  in  the  absence  of  any  proof  of  agency, 
bind  the  alleged  principal. 

3.  There  was  no  error  in  directing  a  verdict  In 
the  plaintilTs  favor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  S.  Stevens  against  Lucy  Wynne 
to  foreclose  a  mortgage.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Affirm- 
ed. 

Ray  &  Johnson,  for  plaintiff  in  error.  J.  H. 
Gilbert,  for  defendant  in  error. 

LUMPKIN,  P.  J.  1.  A  petition  for  a  rule 
nisi  to  foreclose  a  mortgage  upon  realty  was 
presented  to  the  presiding  judge,  who  granted 
the  rule.  Three  days  later,  the  clerk  made 
upon  the  petition  an  entry  of  filing.  At  the 
trial  term  the  defendant  moved  to  dismiss  the 
proceeding  upon  the  ground  that  the  rule  nisi 
had  been  granted  before  the  filing  of  the  peti- 
tion. The  motion  was  entirely  without  merit 
Presenting  the  petition  to  the  judge  was 
equivalent  to  a  filing  of  it  In  court,  and  the 
fact  tiiat  he  took  official  action  upon  it  is  itself 
evidence  of  such  filing.  The  clerk's  entry  waa 
also  evidence  of  the  filing,  but  it  was  not  the 
exdnsive  method  of  proving  the  fact  of  filing. 
The  action  of  the  judge  and  the  entry  of  the 
clerk  both  occurred  at  the  same  term.  We 
therefore  think  this  objection  was  purely 
technical,  and  that  ft  was  properly  overruled. 

2,  3.  Upon  the  merits  no  substantial  defense 
was  established.  The  defendant  endeavored 
to  show  usuiy,  and  to  this  end  sought  to  in- 
troduce U\e  declarations  of  a  person  who,  ac- 
cording to  his  contention,  was  the  agent  of 
the  plaintiff  in  making  the  loan  to  secure 
whldi  the  mortgage  in  question  had  been 
given.  There  was,  however,  no  proof  at  all 
of  the  alleged  agency.  It  could  not  be  legally 
proved  by  the  declarations  above  mentioned, 
which,  on  proper  objection  thereto,  would 
doubtiess  have  been  excluded;  and,  even 
though  they  were  permitted  to  go  in  evidence 
the  court  properly  held  that  they  were  not- 
binding  upon  the  plaintiff.  Accordingly  there 
was  no  error  in  directing  a  verdict  in  his 
favor.  Judgment  affirmed.  All  the  justices 
concurring. 


aoi  Ga.  m) 

BRUNSWICK  &  W.  R.  CX).  v.  MOORE. 

(Supreme  Court  of  Georgia.    July  9,  1897.) 

CAaaisas  —  Liability  to  PissENOBa  — Ikstruo- 

TioNs— Damaqbs. 

1.  Where  the  relation  of  carrier  and  passenger 
is  once  established,  unless  that  relation  be  ter- 
minated by  the  voluntary  act  of  the  passenger, 
or  by  the  carrier  under  circumstances  which 
would  justify  such  a  course,  it  continues  until 
the  passenger  is  safely  deposited  at  his  point 
of  destination,  and  until  he  nas  left,  or  has  had 
a  reasonable  time  within  which  to  leave,  the 
premises  of  the  carrier;  and  if,  during  the  con- 
tinuance of  this  relation,  he  suffer  injury  in 
consequence  either  of  the  negligent,  wrongful 
or  wanton  tort  of  one  of  the  carrier's  servants, 
the  carrier  is  liable. 

2.  The  requests  to  charge,  so  far  as  lecal  and 
applicable  to  the  case  as  presented  by  uie  evi- 
dence, were  sufficientiy  covered  by  the  general 
charge  given  to  the  jury,  and  the  charge  as  a 
whole  fairly  submitted  the  law  bearing  upon 
the  issues  in  dispute. 

8.  The  verdict  is  supported  by  the  evidence,  and 
Is  not  excessive. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Coffee  county; 
J.  L.  Sweat,  Judge. 

Action  by  Aaron  Moore,  as  next  friend  of 
William  Moore,  against  the  Brunswick  St 
Western  Railroad  Company.  Plaintiff  had 
judgment,  and  defendant  brings  error.  Af- 
firmed. 

D.  EN  Pope,  for  plaintiff  in  error.  BS.  D. 
Graham,  for  defendant  in  error. 

ATKINSON,  J.  The  questions  made  in 
this  case  arose  upon  the  following  state  of 
facts:  Aaron  Moore,  as  next  friend  of  his 
son  William,  sued  the  railroad  company,  and 
obtained  a  verdict  for  |3,000.  Defendant 
made  a  motion  for  a  new  trial,  which  being 
overruled,  it  excepted.  The  material  testi- 
mony introduced  upon  the  trial  may  be  stat- 
ed as  follows:  William  Moore  testified  that 
he  was  17  years  of  age;  that  he  and  eight 
other  boys  entered  defendant's  train  at  Alap- 
aha,  and  traveled  thereon  as  passengers  to 
WUlacoochee,  a  distance  of  11  miles,  on  the 
night  of  February  9, 1896.  The  train  stopped 
at  WUlacoochee  not  more  than  four  or  five 
seconds,  just  long  enough  for  Moore  to  leave 
it.  He  had  just  reached  the  ground,  and 
taken  two  steps,  when  a  shot  from  a  pistol. 
fired  by  the  conductor  of  the  train,  struck 
him  in  the  leg.  The  ball  broke  and  went 
on  both  sides  of  the  bone.  One  piece  had 
to  be  cut  out  in  one  place,  and  the  other 
In  another  place.  He  suffered  great  pain 
from  the  wound,  was  confined  to  bed  for  a 
week,  after  which  he  went  around  on  crutch- 
es and  with  a  stick,  and  about  a  month  after- 
wards had  to  have  another  piece  of  the  ball 
cut  out  which  had  not  been  found  at  first. 
He  denied  that  he  applied  to  the  conductor 
the  opprobrious  epithet  testified  to  by  the 
conductor,  or  that  he  (plaintiff)  had  anything 
in  his  hand.  The  conductor  testified  that 
after  making  the  usual  stop  at  WUlacoochee 
he  gave  the  signal  for  the  train  to  go  ahead, 
and  it  had  gone  about  a  car  length  and  a 
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half  when  he  heard  some  one  say,  'Ton 
damned  old  white-headed  son  of  a  bitch." 
He  leaned  out,  and  saw  a  man  running  along 
by  the  side  of  the  train,  and  it  looked  like 
he  had  something  in  his  right  hand.  He 
said,  *'It  is  you  I  am  talking  to,  you  damned 
white-headed  son  of  a  bitch,"  and  the  con- 
ductor shot  him.  He  was  running  along 
by  the  side  of  the  coach.  The  conductor 
could  not  recognize  this  boy,  but  he  could 
see  it  was  a  white  man,  and  that  was  all. 
Plaintiff  testified  that  he  did  not  run  along 
by  the  side  of  the  train  and  curse  the  con- 
ductor, that  the  train  was  moving  along 
when  the  shot  was  fired  at  him.  The  de- 
fendant Introduced  and  examined  several 
witnesses  who  had  been  summoned  by  the 
plaintiff,  and  separated  at  defendant's  re- 
quest. In  some  particulars  their  testimony 
tended  to  support  Moore,  and  in  other  the 
conductor. 

It  was  alleged  that  the  court  erred  in 
charging  the  Jury  as  follows:  "Or  if  you 
find  that,  after  arrival  at  this  point  of  desti- 
nation, and  alighting  from  the  train,  and 
having  a  reasonable  time  to  make  his  exit 
from  the  premises  of  the  defendant  com- 
pany, and  while  the  train  was  moving  off, 
or  in  the  act  of  leaving,  that  he  followed 
after  it,  pursued  it,  that  there  was  some 
trouble  existing,  that  a  reasonable  time  for 
William  L.  Moore  to  have  made  his  exit 
from  the  premises  of  the  company  had  been 
allowed,  which  had  not  been  done,  but  pur- 
sued and  followed  after  the  train,  that  what- 
ever trouble  may  have  occurred  at  such  a 
time  as  that,  then,  under  the  rules,  the  court 
charges  you  that  relations  and  duties  exist- 
ing between  the  conductor  and  the  passenger 
would  have  ceased;  and  if  the  conductor 
then  shot  William  L.  Moore,  wounding  and 
injuring  him,  the  court  charges  you  that  if 
you  should  find  that  to  be  true  of  this  matter, 
then,  in  that  event,  the  plaintiff  would  not 
be  entitled  to  recover  damages  from  the 
defendant  railroad  company."  Error  is  as- 
signed upon  this  charge,  in  that  It  impresses 
on  the  minds  of  the  jury  that  at  all  hazards, 
and  under  all  circumstances,  the  plaintlfT 
must  have  had  time  to  have  made  his  exit, 
not  only  from  the  train  but  from  the  premi* 
ses  of  the  defendant,  regardless  of  the  con- 
dition of  the  plaintiff,  before  the  liability  of 
the  defendant  as  a  carrier  of  passengers 
ceases.  There  were  certain  requests  to  charge, 
which  were  fully  covered  by  the  principle 
announced  in  the  charge  given,  and,  if  the 
rule  of  law  be  well  stated  in  the  instruction 
excepted  to,  there  is  no  reason  for  the  consid- 
eration of  the  proposition  contained  in  the  re- 
quests. 

1-3.  It  will  be  seen  from  an  examination 
of  the  evidence  that  the  plaintiff  was  accepted 
by  the  defendant  as  a  passenger,  and  as  such 
he  traveled  from  the  initial  point  of  his  jour- 
ney to  the  point  of  destination  he  had  in  con- 
templation at  the  time  he  entered  the  com- 
pany's cars.    If  he  were  a  passenger  at  the 


time  the  injuries  were  Inflicted  upon  him  for 
which  he  brings  this  action,  he  was  entitled 
to  recover,  for  he  is  entitled,  by  virtue  of  his 
contract  of  passenger  carriage,  not  only  to  be 
protected  against  the  consequences  of  the  neg- 
ligent acts  of  the  company's  agents,  resulting 
from  the  omission  to  perform  its  duties  to- 
wards the  passenger,  but  he  is  likewise  entitled 
to  be  protected  against  the  wanton  and  willful 
acts  of  violence  wrongfully  committed  upon 
his  person  by  the  servants  of  the  company 
during  the  continuance  of  the  relation  insti- 
tuted by  his  contract  with  the  company. 
Whether  or  not  he  was  a  passenger  at  the 
time  the  hijuries  were  inflicted  upon  him 
depends  upon  whether,  at  that  time,  it  liad 
completed  its  contract  of  carriage  with  him, 
and,  in  the  legal  sense,  delivered  him  at  the 
point  of  destination.  There  was  no  voluntary 
abandonment  by  this  passenger  of  his  right 
safely  to  be  delivered  at  the  point  of  destina- 
tion in  accordance  with  the  contract  under 
which  he  entered  the  company's  cars.  Its 
servants  did  not,  for  any  improper  conduct 
upon  his  part,  seek  to  expel  him  from  the 
car,  and  thus  terminate  the  relation  of  carrier 
and  passenger;  so  that  the  relation  of  car- 
rier and  passenger,  having  commenced,  con- 
tinued until  the  carrier  had  fully  performed  its 
contract  of  carriage.  It  does  not  satisfy  the 
requirements  of  this  contract  that  the  pas- 
senger should  have  been  safely  transported 
to  the  point  at  which  he  was  expected  to,  and 
did,  leave  the  car  of  the  company.  Until  he 
had  actually  left,  or  had  had  a  reasonable  time 
within  which  to  leave,  the  premises  of  the 
company  at  the  point  of  destination,  he  was 
still  a  passenger,  and  entitled,  as  against  the 
company,  to  all  the  rights  and  immunities  of 
a  passenger.  This  was  the  rule  tald  down  by 
the  court  in  its  instruction  to  the  jury.  It  was 
the  correct  rule,  and  consequently  this  instruc- 
tion afforded  no  ground  for  the  granting  of  a 
new  trial.  2  Am.  &  Eng.  Enc.  Law,  p.  745, 
and  cases  there  cited;  4  Elliott,  R.  R.  §  1592. 
Whether  or  not  the  plaintiff's  version  of  this 
transaction  was  true  was  a  question  of  fact 
for  the  jury.  They  believed  it,  returned  a 
verdict  In  his  favor,  and  the  trial  judge  has 
approved  their  finding.  It  is  amply  supported 
by  the  evidence.  In  view  of  the  circumstan- 
ces under  which  the  injury  occurred,  the  na- 
ture of  the  wounds  inflicted.  It  was  not  ex- 
cessive, and  this  court  will  not  control  the  dis- 
cretion of  the  trial  judge  in  refusing  to  grant 
a  new  trial.  Judgment  afiirmed.  All  the  jus- 
tices concurring. 


(101  Qa.  420) 
SAVANNAH,  F.  &  W.  RT.  CO.  v.  CHANEY. 
(Supreme  Court  of  Georgia.     Aug.  6,  1897.) 
Railroads  —  iNJURixs  to  Pbbson   ok  Tbaox— 

TrESPA88ER8~PlB1D]  KG. 

1.  A  declaration  in  an  action  against  a  railway 
company  for  damages  resulting  from  personal  iu- 
jnries  did  not  set  forth  a  cause  of  action  where 
Its  only  allegations  relating  to  the  circumstances 
under  which  the  injuries  were  inflicted  were,  in 
substance,  as  follows,  vis.:    That  the  plaintiff 
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WBM  an  enmlojfi  of  the  defendant,  who  laboMd 
in  itt  ronndhome;  that  it  waa  enatomary  tor 
him  to  walk  between  its  lines  of  tracls  so  as  to 
reach  the  roundhoose;  that  while  so  walking  he 
was  struck  firom  behind  by  a  moving  car,  which 
was  being  propelled  towards  him  by  an  engine) 
that  he  was  not  warned  of  the  approach  of  the 
car  by  the  ringing  of  the  bell  or  the  -blowing  of 
the  whistle  of  the  locomodve,  nor  by  call  of  the 
engineer  or  fireman,  and  that  the  company  was 
negligent  in  failing  to  glre  such  warnings. 

2.  These  averments  are  not  sufficient  to  show 
that  the  plaintiff  was  not  a  trespasser,  since  it 
might  or  might  not  have  been  necessary  for  him 
to  reach  the  roundhouse  by  walking  between  the 
lines  of  track,  and  it  does  not  appear  whether  or 
not  his  custom  in  this  respect  was  known  or 
sanctioned  by  the  defendant.  As  the  declaration 
does  not,  by  proper  allegations,  concerning  these 
matters,  amrmatiyely  show  he  had  a  right  to  be 
at  the  place  where  be  was  when  injured,  it  is 
proper  to  deal  with  him  as  a  trespasser;  and,  this 
being  so,  the  specific  acts  which  caused  his  in- 
juries, and  which  are  averred  to  constitute  the 
negligence  entitling  him  to  recover,  were  not,  rel- 
atively to  him,  negligent  at  all,  for  the  reason 
that  they  involved  the  breach  of  no  duty  due  to 
him  by  the  defendant. 

3.  Construing  the  petition  most  strongly 
against  the  plaintiff,  it  would  not  follow,*  as  a 
conclusion  of  law,  that  under  the  facts  alleged 
he  was  entitled  to  a  verdict,  and,  accordingly,  a 
general  demurrer  to  such  a  declaration  ought 
to  have  been  sustained. 

Atkinson,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Savannah;  T.  M. 
Norwood.  Judge. 

Action  by  J.  W.  Cbaney  against  the  Savan- 
nah, Florida  &  Western  Railway  Company  to 
recover  damages  for  personal  iojuries.  From 
an  order  overruling  Its  demurrer  to  the  declara- 
tion, defendant  brings  error.    Reversed. 

The  following  is  the  ofilcial  report: 
The  declaration  alleged:  Defendant  has  dam^ 
aged  petitioner  $5,000.  On  or  about  January  S, 
1895,  he  was  in  Its  employ  as  a  laborer,  and  as 
such  was  generaUy  employed  In  working  !n  its 
roundhouse  in  Savannah.  It  was  usual  and 
customary  for  him  to  walk  between  its  lines  of 
tracks  north  of  Gwinnett  street  so  as  to  reach 
said  roundhouse.  On  or  about  said  date,  while 
walking  between  saiid  tracks  on  his  way  to  the 
roundhouse  in  the  course  of  his  said  employ- 
ment, he  was  struck  from  behind  by  defend- 
ant's locomotive,  and  thereby  had  his  right  hand 
so  badly  crushed  as  to  require  Its  amputation 
above  the  wrist.  The  locomotive  was  behind  a 
car  pushing  the  car  in  the  same  dhrection  peti- 
tioner was  going,  and  he  was  not  warned  of 
its  approach  by  the  ringing  of  its  bell,  or  the 
blowing  of  its  whistle,  or  by  the  calls  of  Ks 
engineer  or  fireman,  or  in  any  other  way,  in 
consequence  of  which  he  was  injured  as  afore- 
said. Defendant  was  negligent  in  not  warn- 
ing him  of  the  approach  of  the  locomotive  and 
car,  in  not  having  the  bell  or  whistle  of  the  en- 
gine sounded  so  as  to  warn  him,  or  in  some 
proper  nmnner  giving  him  notice  of  the  ap- 
proach of  the  engine  and  car,  and  was  negli- 
gent in  running  Into  and  injuring  him  as  afore- 
said, and  in  not  havmg  the  engineer  or  fire- 
man of  the  engine  warn  him  of  the  approach  of 
(he  engine  and  car. 


BrwiD,  Da  Blgnon  ft  Ghlaholm,  and  W.  L. 
day,  for  plaintiff  in  enor.  R.  B.  BlduucdB  and 
W.  P.  Hardee,  for  defendant  in  error. 

UTTLB,  J.  The  facts  appear  in  the  pre^ 
ceding  ofiidal  report  The  headnotes  gtre  a 
statement  of  the  mlings  made  in  the  case.  We 
do  not  deem  it  necessary  to  elaborate  thenL 
They  are  folly  supported  hy  the  following  cases: 
Raihoad  Co.  v.  Lnckle,  87  Ga.  6,  13  S.  £.  105; 
Jenkins  v.  Raiboad  Co.,  89  Ga.  .756,  15  &  K 
655;  HoHand  v.  Sparks,  92  Ga.  753,  18  &  B. 
990.     Judgment  reversed. 

ATKINSON,  J.,  dissenting. 

a(tt  Ga.  sew 
GORHAM  V.  FELBCER. 
(Supreme  Court  of  Georgia.     Aug.  10,  1897.) 
Malicious  Pbosbcutiok— Evidbncb. 
The  verdict  in  this  case  heing  unsupported 
by  any  evidence,  it  was  contrary  to  law,  and 
ought  to  have  been  set  aside. 
Atkinson,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  superior  coart,  Walton  county; 
N.  L.  Hutchins,  Judge. 

Action  by  M.  C.  Gorham  against  J.  H. 
Felker  to  recover  damages  for  malicious 
prosecution.  From  a  Judgment  for  defend- 
ant, and  an  order  overruling  plalntilf's  mo- 
tion for  a  new  trial,  plaintiff  brings  error. 
Reversed. 

Foster  &  Butler  and  0.  L.  Pettygrew,  for 
plaintiff  In  error.  Henry  D.  McDaniel  and 
J.  H.  Felker,  for  defendant  In  error. 

SIMMONS,  C.  J.  Of  the  alx  members  com- 
posing this  court,  five  have  no  hesitation  in 
declaring  that  the  trial  Judge  abused  his 
discretion  in  refusing  to  grant  a  new. trial 
in  this  case  upon  the  ground  that  there  waa 
no  evidence  to  support  the  verdict  Got- 
ham  was  engaged  in  the  buslnesa  of  erecting 
lightning  rods.  He  sent  out  his  agent  with 
special  instructions.  These  instructions  were 
embodied  in  a  printed  form,  and  embraced 
in  the  order  taken  by  the  agent  from  the 
customer.  .  On  the  margin  of  the  printed  or- 
der were  the  following  words:  "It  la  ex- 
pressly understood  by  the  signer  of  thia  or- 
der that  he  signs  the  same  on  his  own  Judg- 
ment, after  due  deliberation  by  him,  with- 
out any  undue  influence  having  been  used, 
or  relying  on  any  representation  made  by 
any  agent  or  person,  other  than  what  ia 
written  or  printed  on  this  blank."  The  blank 
waa  aa  follows:     "Order  for  Lightning  Roda. 

M ,  Agent  for  W.  O.  Gorham.   Sir: 

Erect  or  deliver  at  your  earliest  convenience 
your  Improved  patent  lock-screw-coupling 
lightning  rods,  manufactured  by  the  Frank- 
lin Lightning  Rod  Company,  at  or  on  my 

— ,  In  the  county  of ,  state  of , 

via.,  points,  ground  roda,  In  ac* 

cordance  with  the  scientific  rulea  aa  printed 
on  the  back  of  this  order,  and  I  agree  to  set- 
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tie  for  the  same  by  cash,  or  note  doe  » 
at  47^  cents  per  foot  for  the  rod,  and  the 
price  of  fiye  feet  of  rod  for  each  brace,  and  |3 JM) 
for  each  point,  12.60  for  each  ball,  and  $4.00 
for  each  arrow;  no  extra  charge  for  work. 
If  i  fail  to  comply  with  the  terms  of  the 
above  order  when  the  material  is  tendered 
on  my  premises,  I  hereby  agree  to  a  for- 
feiture of  one-half  the  cost  of  the  material 
necessary  for  the  work,  at  prices  quoted  in 
the  order,  to  be  paid  in  cash,  at  time  of  de- 
livery.    Given  the  -= day  of ,  189-. 

."    A.  J.  Godwin  was  the  agent 

of  Gorham.  He  applied  to  Felker  for  an 
order  to  put  lightning  rods  over  Felker's  sta- 
ble. Felker  agreed  to  have  the  rods  erected 
if  Godwin,  the  agent,  would  agree  to  pur- 
chase from  him  a  stallion  at  the  price  of 
$750.  Felker  says  that  Godwin  told  him 
he  had  power  and  authority  to  make  the 
purchase.  They  filled  out  the  blank,  and, 
after  the  words,  '*I  agree  to  settle  for  the 
same  by  cash,*'  interlined,  **when  he  pays 
me  $750.00  for  stallion,  and  puts  up  rods  as 
I  direct"  The  order  was  signed  and  ac- 
cepted by  Godwin.  Shortly  after  this  order 
was  signed,  Gorham,  the  principal,  arrived 
in  Monroe,  where  Felker  resided,  and,  after 
being  informed  of  this  contract  made  by  his 
agent,  refused  to  ratify  it,  informing  Felker 
that  the  agent  had  no  authority  to  make 
such  a  contract,  and  that  the  blank  which 
he  had  filled  out  showed  that  he  had  none 
such,  whereupon  Felker  sued  out  an  attach- 
ment against  Gorham,  and  had  it  levied  up- 
on his  property.  The  record  shows  that 
Gorham  was  put  to  great  expense  and  in- 
convenience to  replevy  the  property.  In  the 
trial  of  the  attachment  case  in  the  superior 
court,  Felker  was  nonsuited.  Grorham  then 
brought  this  action  against  Felker  for  mali- 
cious prosecution,  and  malicious  use  of  legal 
process,  and  on  the  trial  the  Jury  returned  a 
verdict  in  favor  of  Felker.  Gorham  moved 
for  a  new  trial,  and  upon  the  refusal  of  the 
trial  judge  to  grant  it  he  excepted. 

As  before  remarked,  we  are  clearly  of  the 
opinion  that  under  the  evidence  in  the  record 
the  verdict  was  wrong,  and  the  judge  should 
have  granted  a  new  trial.  Mr.  Felker  is  a 
lawyer,  and  presumed  to  know  the  law. 
How  he  or  any  other  man  ot  common  sense 
could  read  the  above  order,  and  come  to  the 
conclusion  thereunder  that  Godwin,  the 
agent,  who  had  been  sent  out  to  make  con- 
tracts for  the  erection  of  lightning  rods,  had 
power  or  authority  to  buy  a  stud  horse,  is 
beyond  our  comprehension.  The  blank  or- 
der expressly  stipulates  that  the  lightning 
rods  shall  be  paid  for  in  cash  or  by  note. 
The  order  as  taken  changes  the  whole 
scheme  of  the  principal.  Instead  of  an 
agreement  by  Felker  to  pay  for  the  lightning 
rods  in  cash  or  by  his  note,  It  becomes  an 
agreement  by  Gorham,  the  principal,  to  pay 
Felker  $750  for  the  stallion.  When  Gorham 
pays  him  the  $750,  and  puts  up  the  rods,  he 
then  agrees  to  pay  for  the  latter  at  47^^ 


cents  per  foot,  etc  Moreover,  the  printed 
matter  in  the  margin  of  the  order  expressly 
warns  customers  not  to  rely  upon  any  repre- 
sentation made  by  any  agent  or  person,  oth- 
er than  what  is  written  or  printed  upon  the 
blank.  Although  the  agent  may  have  told 
Felker  that  he  had  authority  to  buy  the 
horse,  the  above  was  sufficient  to  have  put 
him  upon  notice  that  no  such  authority  ex- 
isted. Godwin's  authority  ^was  confined  to 
making  contracts  for  the  erection  of  rods,  to 
be  paid  for  Ui  cash  or  by  note.  Besides, 
Godwin,  the  agent,  in  his  testimony  in  this 
case,  denies  that  he  told  Felker  that  he  had 
authority  to  buy  the  horse.  It  was  attempt- 
ed to  prove  on  the  trial  of  this  case  that 
Godwin  had  made  different  statements  in 
the  first  trial;  that  he  had  stated  then,  un- 
der oath,  that  he  had  told  Felker  that  he 
had  authority;  but  the  witnesses  introduced 
to  Impeach  Godwin  on  this  point  testified 
only  to  his  stating  that  he  (Godwin)  had  au- 
thority to  make  trades,  alluding  to  trades 
for  the  erection  of  lightning  rods.  Felker 
testifies  that  he  saw  the  warning  at  the  top 
of  the  order,  but  was  satisfied  with  God- 
win's assertion  that  he  had  authority  to 
make  the  trade.  It  seems  to  us,  as  before 
stated,  that  any  man  of  common  sense, 
whether  a  lawyer  or  not,  ought  to  have 
known  that  when  an  agent  has  special  au- 
thority In  writing,  and  a  warning  Is  given 
not  to  rely  upon  any  representations  he  may 
make,  he  cannot  make  a  contract  with  such 
agent  exceeding  the  powers  given  in  the 
writing,  and  rely  upon  the  word  of  the  agent 
that  he  has  power  to  do  so.  All  the  evi- 
dence, including  that  of  Mr.  Felker  himself, 
shows  that  he  sued  out  the  attachment  and 
prosecuted  it  without  probable  cause.  There 
being  a  total  want  of  probable  cause,  the 
law  will  infer  legal  malice.  For  these  rea- 
sons, we  think  the  verdict  was  contrary  to 
law  and  contrary  to  the  evidence,  and  that 
the  court  ened  in  refusing  a  new  trial. 
Judgment  reversed.  All  the  justices  concur- 
ring, except  ATKINSON,  J.,  dissenting. 


aOl  Ga.  641) 
ATLANTA  BREWING  &  lOB  CO.  et  al,  v. 
BLUTHENTHAL  et  al. 

(Supreme  Court  of  Georgia.     May  6,  1897.) 
Ambrdino  Pbtition— I»4olvbnct— Recbivbr. 

1.  An  equitable  petition  against  "M.  Teitle- 
baum,  agent  for  Mrs.  M.  Teitlebanm,"  the  lat- 
ter being  the  former's  wife,  is  in  substance  a  pro- 
ceeding against  the  husband  himself,  and  conse- 
quently it  was  not  erroneous  to  allow  an  amend- 
ment striking  therefrom  the  words  **agent  for 
Mrs.  M.  Teitlebaum,"  followhig  the  defendant's 
name. 

2.  Where,  at  the  Interlocutcny  hearing  of  an 
application  for  Injunction  and  receiver,  embraced 
in  an  equitable  petition  filed  under  the  "Insol- 
vent Trader's  Act,"  it  appeared  that  there  were 
in  existence,  at  the  time  the  petition  was  filed, 
valid,  subsisting  mortgages,  covering  all  of  the 
property  then  belonging  to  the  debtor,  and  that 
these  mortgages  were  more  than  sufficient  in 
amount  to  exhaust  his  assets,  it  was  error  to  ar 
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pobit  a  receiver  to  take  charge  of  and  adminis- 
ter the  same. 

8.  If  at  such  hearing,  the  mortgagees  being 
parties  to  the  proceeding,  the  complainiDg,  unse- 
cured creditors  made  it  appear  that  they  were 
entitled  to  reclaim  certain  goods  in  the  possession 
of  the  insolvent  trader,  because  of  fraud  on  his 
part  in  the  purciiase  thereof,  and  it  also  appear- 
ed that,  under  a  previous  order  passed  by  the 
judge,  they  had  been  allowed  and  had  successful- 
ly exercised  an  opportunity  to  identicy  and  point 
out  these  very  goods,  so  that  they  could  be,  and 
in  fact  were,  separated  from  other  goods  un- 
doubtedly belonging  to  the  debtor,  and  covered  by 
the  mortgages  above  referred  to,  there  should 
have  been  no  receiver  appointed  except  for  the 
purpose  of  taking  charge  of  the  goods  so  iden- 
tified, and  separated  from  the  debtor's  common 
stock.  Especially  is  this  so  where  it  was  shown 
beyond  dispute  that  the  mortgagees  were  en- 
tirely solvent. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Bluthenthal  &  Bickert  and  others 
against  M.  Teitlebaum  and  others  for  an  in- 
junction, receiver,  and  equitable  relief.  From 
a  judgment  for  plaintiffs,  defendants  bring  er- 
ror.   Reversed. 

Goodwin  &  Westmoreland  and  R.  J.  Jordan, 
for  plaintiffs  in  error.  Glenn,  Slaton  &  Phil- 
lips, for  defendants  in  error. 

FISH,  J.  1.  The  petition  for  injunction 
and  receiver  in  this  case  was  against  "M. 
Teitlebaum,  agent  for  Mrs.  M.  Teitlebaum," 
the  latter  being  the  former's  wife.  An  amend- 
ment was  allowed  striking  from  the  petition 
the  words  "agent  for  Mrs.  M.  Teitlebaum,"  to 
which  ruling  the  defendants  excepted.  In 
McDuffle  V.  Irvine,  91  Ga.  748,  17  S.  E.  1028, 
It  was  held:  "A  declaration  in  the  name  of 
'E.  D.  Irvine,  *  agent  for  the  Georgia  Music 
House,'  is  amendable  by  striking  out  the  de- 
scriptive terms  following  the  plaintiff's  name.*' 
We  are  aware  of  no  good  reason  why  this 
rule  in  reference  to  amendments  should  not 
be  as  applicable  to  defendants  as  to  plain- 
tiffs. Therefore,  as  the  words  stricken  were 
merely  descrlptio  personae,  and  the  action 
was  really  against  the  husband,  there  was  no 
error  in  allowing  the  amendment  which  did 
not  seek  to  make  a  new  party,  but  simply 
to  strike  out  surplusage. 

2.  The  petition  for  injunction  and  receiver 
was  filed  under  the  "Insolvent  Trader's  Act," 
and  it  appeared  at  the  Interlocutory  hearing 
that,  at  the  time  that  the  action  was  filed, 
the  mortgages  in  favor  of  the  Atlanta  Brew- 
ing &  Ice  Company  and  L.  Cohen  &  Co.,  cov- 
ering all  of  the  property  then  belonging  to 
M.  Teitlebaum,  the  defendant,  were  In  exist- 
ence, and  that  these  mortgages  were  more 
than  sufficient  in  their  aggregate  amount  to 
exhaust  his  assets.  While  it  was  alleged  in 
the  petition  that  these  mortgages  were  fraud- 
ulent, the  answer  denied  the  charge,  and  the 
testimony  of  every  witness  giving  evidence 
upon  the  subject  wag  to  the  effect  that  the 


mortgages  were  given  with  the  honest  poipose 
of  securing  the  payment  of  bona  fide  indebt- 
edness of  the  defendant  to  the  mortgagees, 
and  there  wa«  no  evidence  of  any  description 
to  the  contrary.  According  to  the  prior  rul- 
ings of  this  court,  it  was  ^ror  to  appoint  a 
receiver,  under  such  circumstances,  to  take 
charge  of  and  administer  the  mortgaged  prop- 
erty. Sullivan  V.  McDonald,  86  Ga.  7a  12 
S.  B.  215;  CoUins  v.  Myers,  es  Ga.  533; 
Barnwell  v.  Wofford,  67  Ga.  50. 

3.  It  was  alleged  in  the  petition  that  the 
defendant,  M.  T^iUebaum,  Induced  petition- 
ers, Bluthenthal  &  Bickert,  to  sell  him  their 
goods,  by  falsely  representing  to  them  his 
financial  standing;  that  he  mortgaged  the 
goods  to  the  Atlanta  Brewhig  A  Ice  Company 
and  Lu  Cohen  &  Co.,  who  were  parties  defend- 
ant to  the  proceedings,  to  secure  the  payment 
of  debts  existing  prior  to  the  execution  of  the 
mortgages;  that  petitioners,  on  account  of  such 
fraud  in  the  purchase,  rescinded  the  sale;  and 
that  unless  they  were  permitted  to  have  access 
to  defendant's  stock  of  goods,  with  which 
their  goods  had  been  int^rmhigled,  so  as  to 
identify  thehr  own,  they  would  be  remediless, 
etc.  Upon  presentation  of.  the  petition,  the 
Judge  appointed  a  temporary  receiver,  and 
granted  an  order  allowing  petitioners,  or  their 
agents,  to  inspect  the  stock  of  goods  in  the 
hands  of  the  temporary  receiver,  and  identity 
such  of  the  goods  claimed  by  them  as  they 
might  find  therein,  and  that  the  same  should 
be  held  separate  and  apart  by  the  receiver 
from  the  rest  of  the  goods  in  his  possesskm, 
and  that  he  should  keep  a  proper  list  of  them. 
It  appears  that,  in  pursuance  of  this  order, 
such  goods  had  been  identified  and  set  apart 
from  other  goods  undoubtedly  belonging  to  the 
defendant  Teitlebaum,  and  covered  b^y  the 
mortgages  referred  to  above.  If,  upon  the  in- 
terlocutory hearing,  it  appeared  that,  by  rea- 
son  of  fraud  on  the  part  of  Teitlebaum  in  the 
purchase  of  the  goods,  and  because  they  were 
mortgaged  to  secure  the  payment  of  antecedent 
debts,  petitioners  were  entitled  to  reclaim  their 
goods  so  Identified  and  separated  from  the 
common  stock,  then  there  was  no  error  in  the 
appointment  of  a  permanent  receiver,  to  take 
charge  of  such  identified  goods,  whether  the 
mortgagees  were  solvent  or  insolvent.  Dink- 
ier V.  Potts,  90  Ga.  103,  15  S.  K.  690;  Ex- 
change Bank  v.  H.  B.  Claflin  Co.  (decided  at 
the  present  term)  28  S.  E.  439.  To  appoint 
a  permanent  receiver,  however,  for  the  balance 
of  Teitlebaum's  stock  of  goods,  to  which 
Bluthenthal  &  Bickert  never  had  any  title, 
and  upon  which  they  never  had  any  lien,  but 
upon  which  the  Atlanta  Brewing  &  Ice  Com- 
pany and  L.  Cohen  &  Co.  had  valid  existing 
mortgages,  to  secure  bona  fide  debts,  in  excess 
of  the  value  of  such  goods,  was  error;  es- 
pecially as  it  was  shown,  beyond  dispute,  that 
the  mortgagees  were  entirely  solvent.  Judg- 
ment reversed.  All  the  Justices  concorring. 
LITTLE,  J.,  for  special  reasons. 
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NEWMAN  V.  STATE. 

(Supreme  Court  of  Georgia.     May  6,  1897.) 
Iktozicatiho  Liquors— S4LE8  on  Elrctioh  Days 

— IkDICTMBNT— PU»I8HM»NT— STATUTEi 

—Subject  and  Title. 

1.  The  act  entitled  "An  act  to  amend  section 
4570  of  the  Code' of  this  state,  relating  to  the 
penalty  for  selling  or  furnishing  liquor  on  elec- 
tion days,  and  for  other  purposes"  (Acts  1887. 
p.  42).  which  provides  that  '^primary  elections" 
be  added  to  the  elections  named  in  such  section, 
and  defines  the  term  "primary  elections."  is 
not  unconstitutional,  on  the  ground  that  it  "con- 
tains matter  different  from  what  la  expressed  in 
the  title  thereof." 

2.  Following  the  previous  dedsions  of  this 
court  in  dealing  with  indictments  for  selling 
spirituous  liquors  unlawfully,  a  special  present- 
ment under  section  446  of  the  Penal  Code  (Code 
1882,  §  4570)  need  not,  even  as  against  a  special 
demurrer,  allege  the  name  of  the  person  to 
whom  the  liquor  is  charged  to  have  been  sold, 
given,  or  furnished. 

3.  Where  the  offense  charged  was  the  selling, 
giving,^  and  furnishing  of  li9uor  on  the  day  of  a 
primary  election,  an  allegation  that  such  election 
was  being  held  to  elect  candidates  of  the  Demo- 
cratic party  for  the  various  county  offices  of  said 
county  was  a  sufficient  description  of  the  offi- 
cers to  be  chosen,  and  sufficiently  indicated  the 
regular  election  for  such  officers  to  be  thereafter 
held. 

4.  The  signature  of  the  solicitor  genera]  to  a 
special  presentment  is  not  essential  to  its  valid- 
ity; and,  in  any  event,  when  ];>laced  thereon  by 
his  authority,  this  will  be  sufficient 

5.  A  sentence  imposed  upon  one  convicted  of 
violating  a  law  of  this  state  "controlling  or  regu- 
lating the  liquor  traffic"  cannot  lawfully  include 
a  revocation  of  license,  or  a  judgment  disqualify- 
ing the  accused  "from  selling  any  form  of  in- 
toxicating liquors  for  a  term  of  one  year  from 
the  date  of  the  license,"  when  there  was  no 
charge  in  the  indictment  or  presentment  that  he 
was  a  licensed  dealer  in  sucn  liquors. 

6.  The  verdict  in  the  present  case  was  war- 
ranted by  the  evidence,  but.  for  the  reason  above 
stated,  the  judgment  was  erroneous  in  so  far  as 
it  directed  ''that  the  license  of  the  defendant  to 
sell  whisky  and  all  other  intoxicating  or  malt 
liquors,  in  the  county  of  Glynn  be,  and  the  same 
is  hereby,  forfeited,  and  the  defendant  is  hereby 
declared  disqualified  from  selling  any  form  of  in- 
toxicating liquors  for  the  term  of  twelve  months 
from  the  date  of  this  sentence."  Direction  is 
given  that  this  part  of  the  judgment  be  stricken. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Brunswick;  S.  C. 
Atkinson,  Judge. 

T.  Newman  was  convicted  of  unlawfully  sell- 
ing liquor  on  election  day,  and  he  brings  error. 
Affirmed. 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
John  W.  Bennett,  SoL  G^n.,  for  the  State. 

(X)BB,  J.  The  grand  jury  of  Olynn  county 
returned  a  special  presentment  against  one  T. 
Newman,  charging  him  with  a  violation  of  sec- 
tion 446  of  the  Penal  Code.  The  presentment 
was  in  the  following  words:  "In  the  name  and 
behalf  of  the  citizens  of  (Georgia,  charge  and 
accuse  T.  Newman,  of  the  county  and  state 
aforesaid,  with  the  offense  of  misdemeanor,  for 
that  said  T.  Newman,  on  the  sixth  day  of  June 
in  the  year  1896,  in  the  county  aforesaid,  did 
then  and  there  unlawfully,  and  with  force  and 
arms,  then  and  there  sell,  give,  and  furnish 
spirituous,  intoxicating,  and  malt  liquors  to  va- 


rious persons,  a  primary  election  being  then  and 
there  held  on  said  day  to  elect  candidates  of  the 
Democratic  pany  of  said  county  for  the  vari- 
ous county  offices  of  said  county."  The  ac- 
cused filed  a  demurrer  upon  the  following 
grounds:  (1)  "That  said  indictment  fails  to  al- 
lege that  said  defendant  did  sell,  give,  and  fur- 
nish spirituous,  intoxicating,  and  malt  liquors 
to  any  particular  person  by  name,  or  to  any 
persons  unknown  to  the  grand  Jury;  (2)  be- 
cause said  special  presentment  does  not  charge 
the  defendant  with  any  violation  of  law;  (3) 
because  said  special  presentment  fails  to  enu- 
merate or  specify  any  officers  who  were  then 
and  there  to  be,  and  were  being,  selected,  nom- 
inated, or  elected,  and  who  were  to  be  then  and 
there  nominated,  selected,  or  elected,  at  the 
election  referred  to  in  said  special  presentment." 
The  court  overruled  the  demurrer,  and  this  is 
one  of  the  errors  assigned.  A  plea  in  abate- 
ment was  then  filed,  averring  that  what  pur- 
ported to  be  the  signature  of  the  solicitor  gen- 
eral on  the  presentment  was  not  his  true  and 
genuine  signature.  The  issue  on  this  plea  was 
submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  from  which  it  appeared  that  the 
solicitor  general  did  not  himself  sign  the  pre- 
sentment, but  it  was  signed  by  a  person  who, 
though  not  specially  authorized  to  sign  the 
name  of  the  solicitor  to  this  particular  present- 
ment, was  authorized  by  hhn  to  sign  his  name 
to  all  court  papers  wherever  his  signature  was 
necessary.  The  judge  found  against  the  plea, 
and  this  is  the  second  error  assigned.  An  issue 
on  the  merits  was  then  made  by  the  plea  of 
not  guilty.  The  jury  returned  a  verdict  of 
guilty.  The  court  sentenced  the  accused  to  one 
month's  labor  upon  the  public  works,  which 
might  be  discharged  by  the  payment  of  a  fine 
of  $50  and  costs,  and  added  to  the  judgment 
the  following:  "It  is  further  ordered  that  the 
license  of  the  defendant  to  sell  whisky  and  all 
other  intoxicating  and  malt  liquors  in  the  coun- 
ty of  Glynn  be,  and  the  same  is  hereby,  forfeit- 
ed, and  the  defendant  is  hereby  declared  dis- 
quiedlfied  from  selling  any  form  of  intoxicating 
liquors  for  the  term  of  twelve  months  from  the 
date  of  this  sentence."  A  motion  was  filed  by 
the  accused  to  arrest  the  judgment  in  so  far  as 
it  declared  a  forfeiture  against  him,  and  dis- 
qualified him  from  engaghig  in  the  sale  of  liq- 
uor for  the  period  of  12  months.  This  motion 
was  overruled,  and  error  is  assigned  thereon. 

1.  Under  the  general  demurrer,  the  consti- 
tutionality of  the  law  under  which  the  ac- 
cused was  arraigned  is  brought  in  question. 
It  is  the  law  now  embodied  in  sections  446, 
447,  and  448  of  the  Penal  Code.  Sectton  4570 
of  the  Code  of  1882  was  as  follows:  "Penalty 
for  Selling  Liquor  on  Election  Day.  Any  pe^ 
son  who  shall  sell,  give,  or  furnish  any  spirit- 
uous, intoxicating,  or  malt  liquors  to  any  per- 
son, In  any  quantity  whatever,  within  two  miles 
of  any  election  precinct  in  this  state,  on  days 
of  election,  either  state,  county,  or  municipal, 
shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  punished  as  pre- 
scribed in  section  4310  of  this  Code:  provided- 
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that  nothing  herein  contained  shall  be  oon- 
atrned  to  operate  against  prescriptions  hy 
physicians/'  It  will  be  noted  that  the  cod- 
Iflers  of  1882  need  the  expression  ''penalty 
for  selling  liquor  on  election  day"  as  descrip- 
tive of  the  Ck)de  section  above  clted«  The  act 
of  October  22,  1887  (Acts  1887,  p.  42),  which 
Is  the  act  assailed  in  this  case,  has  the  follow- 
ing title:  *'An  act  to  amend  section  4570  of 
the  Ck>de  of  1882  of  this  state,  relating  to  the 
penalty  for  selling  or  furnishing  liquor  on 
olection  days,  and  for  other  purposes."  The 
amendment  which  the  body  of  the  act  dis- 
closes has  an  addition  to  the  number  of  elec- 
tions covered  by  the  section,  embracing  therein 
''primary  elections,"  and  then  a  definition  of 
the  new  elecdoo  so  added.  The  question  now 
is  whether  the  additi(xi  of  "primary  elections" 
and  the  definition  of  such  elections  is  matter 
different  from  what  is  expressed  in  the  title 
of  this  act.  Keeping  in  mind  that  the  Ck)de 
of  1882  had  section  4570  identified  by  the  ex- 
pression "penalty  for  selling  liquor  on  elec- 
tion days,"  it  would  strain  the  meaning  of  the 
title  to  this  act  to  say  that  It  gave  notice  that 
nothing  would  be  found  in  the  body  of  the 
act  except  something  relating  to  the  penalty 
or  punishment  for  selling  liquor  on  election 
days.  Properly  construed,  this  title  means 
that  an  amendment  is  to  be  made  to  section 
4570  of  the  Code  of  1882;  and,  in  order  to 
more  properly  identify  the  section  referred  to, 
the  framer  of  the  act  adds  that  it  is  that 
section  which  in  the  Code  is  identified  by  the 
expression  "penalty  for  selling  liquor  on  elec- 
tion days."  Therefore  the  expression  "relat- 
ing to  the  penalty  for  selling  or  furnishing 
liquor  on  election  days,"  found  In  the  title  of 
the  amending  act,  is  used  to  identify  the 
Code  section  which  is  to  be  amended,  and  does 
not  refer  to  the  subject-matter  of  the  amend- 
ment The  constitution  provides  that  "no  law 
•  •  •  shall  pass  which  •  •  •  contains 
matter  different  from  wliat  is  expressed  in 
the  title  thereof."  Civ.  CJode,  §  5771.  It  is 
further  provided  hi  the  constitution  that  **no 
law  or  section  of  the  Ck>de  shall  be  amended  or 
repealed  by  mere  reference  to  its  title,  or  to 
the  number  of  the  section  of  the  Code,  but  the 
amending  or  repealing  act  shall  distinctly  de- 
scribe the  law  to  be  amended  or  repealed, 
as  well  as  the  alteration  to  be  made."  Civ. 
Code,  S  5779.  Some  confusion  arises  by  not 
Iseephig  in  mind  that  section  5779  has  nothing 
to  do  with  the  contents  of  the  title  of  an  act 
It  merely  provides  what  shall  be  contained  In 
the  body  of  the  act  Section  5771  prescribes 
the  rule  that  nothing  shall  appear  in  the  body 
of  an  act  that  is  different  from  what  is  ex- 
pressed in  the  title.  It  is  well  settled  in  tliis 
state  that  a  title  "to  amend  an  act  entitled 
'An  acf  "  (describing  by  title  only  an  exist- 
ing law)  is  sufficient  to  cover  any  legislation 
which  is  germane  as  an  amendment  to  the  act 
the  title  of  which  is  thus  recited;  that  Is  to  say, 
that,  when  the  title  puts  eveiy  one  on  notice  that 
a  certain  act  Is  to  l)^  amended,  this  is  sofil- 
dent  for  every  one  who  may  be  affected  to  be 


on  their  guard  as  to  all  matters  connected 
with  the  subject-matter  of  the  act  which  Is 
recited  hi  the  Utle.  Adam  v.  Wri^t  84  Qs. 
720,  11  S.  E.  893;  BagweU  v.  Town  of  Law- 
rencevllle,  94  Ga.  654^  21  8.  B.  903;  BaUroad^ 
Co.  V.  George,  92  Ga.  700,  19  8.  B.  813.  It 
would  follow,  therefore,  that/'An  act  entitled 
'An  act  to  amend  section  4570  of  the  Code  of 
this  state'  "  would  be  a  sufficient  title  to  cover 
any  amendment  germane  to  that  particular 
section;  and  where,  as  In  the  act  under  con- 
sideration, the  other  words  added  are  simply 
words  of  further  Identification  of  the  section 
to  be  amended  and  the  body  of  the  amending 
act  strictly  conforms  to  section  5779,  It  cannot 
be  held  that  the  act  Is  unconstitutional,  be- 
cause it  contains  matter  different  from  what 
is  expressed  in  the  title  thereof. 

2.  The  proposition  contahied  hi  the  second 
headnote  is  sustained  by  the  previous  deci- 
sions of  this  court  and,  foUowhig  these,  we 
hold  that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  indictment  Blcka  v. 
State,  16  Ga.  600;  Strhigfield  v.  State.  25  Ga. 
474;  Hhiton  v.  State,  68  Ga.  322;  Carter  v. 
State,  Id.  826;  HiU  v.  Mayof;  etc.,  72  Ga. 
314;  Williams  v.  State.  80  Ga.  483,  15  S.  E. 
552;  Redding  v.  State,  91  Ga.  231, 18  S.  K.  289. 

3.  An  indictment  under  section  446  of  the 
Penal  Code,  which  charges  the  accused  with 
selling,  giving,  and  furnishing  liquor  on  the 
day  of  a  primary  election,  sufficiently  hidlcat- 
ed  the  regular  election  which  was  to  follow 
when  it  alleged  that  the  purpose  of  the  elec- 
tion was  "to  elect  candidates  of  the  Demo- 
cratic party  for  the  various  county  offices  of 
said  county."  This  certainly  was  sufficient  to 
Identify  the  election  as  being  one  to  choose 
candidates  of  the  political  party  named  who 
were  to  be  voted  for  at  the  ensuing  election  to 
be  held  in  the  county  for  choosing  such  ooimty 
officers  as  were  to  be  elected  by  the  popular 
vote  of  the  county. 

4.  A  special  presentment  Is  supposed  to  orig- 
inate in  the  grand  Jury  room,  and  is  drawn  by 
the  solicitor  general  at  their  suggestion.  There 
is  no  law  in  this  state  which  requires  such  pre- 
sentment to  be  signed  by  the  solicitor  general 
in  his  official  capacity.  If  such  were  the  law, 
it  would  be  sufliclent  if  the  person  signing  the 
presentment  did  so,  either  by  special  authority 
to  sign  in  particular  cases,  or  by  a  general  au- 
thority to  sign  in  all  cases  where  the  official 
signature  was  required.  The  signature  does 
not  affect  the  presentment  and  its  absence  does 
not  vitiate  it.  Whether  an  indictment  which 
is  supposed  to  originate  hi  the  solicitor's  office 
should  be  signed  by  him  is  not  now  for  deci- 
sion. 

5.  Section  452  of  the  Penal  Code,  which  de- 
clares that  any  vendor  of  intoxicating  liquors 
who  shall  be  convicted  of  the  viohition  of  any 
law  controlling  or  regulating  the  liquor  traffic 
shall  forfeit  his  Ucense  and  be  disqualified  from 
selling  intoxicating  liquors  for  one  year,  can- 
not apply  to  any  one  except  a  licensed  dealer 
In  intoxicating  Uquors.  A  presentment  for  a 
violation  of  the  law  under  which  the  accused 
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was  tried  may  be  preferred  against  either  a 
licensed  dealer,  or  any  other  person.  If  It  is 
the  Intention  of  the  state's  officer  to  insist  npon 
a  forfeiture  and  disqualification,  as  prescribed 
in  the  act,  the  accused  must  be  indicted  as  a 
licensed  dealer.  It  follows,  therefore,  that 
where,  as  In  the  case  under  consideration,  the 
offense  may  be  comn:iitted  by  a  licensed  dealer, 
or  by  any  Individual,  and  the  presentment  char- 
ges the  accused  simply  as  an  individual,  and  it 
is  not  alleged  that  he  is  a  licensed  dealer,  the 
punishment  can  be  no  greater  upon  him  than 
upon  any  other  individual  who  is  not  a  licensed 
dealer  hi  intoxicating  liquors.  The  judgment 
must  follow  the  pleadings  in  the  case. 

6.  The  evidence  in  this  case  was  sufficient  to 
warrant  the  verdict,  and  the  Judge  did  not  err 
in  overruling  the  motion  for  a  new  triaL  THe 
motion  in  arrest  of  Judgment,  however,  should 
iiave  been  sustained.  We  therefore  affirm  the 
judgment  as  to  the  conviction,  but  direct  that 
the  sentence  be  so  amended  as  to  strike  there- 
from the  provisions  imposing  upon  the  ac- 
cused a  forfeiture  of  license  and  disqualifica- 
tion to  engage  in  selling  liquors.  Judgment  af- 
firmed, with  directions.  All  the  Justices  con- 
<:urring. 
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HAOKNEX  V.  STATE. 

(Supreme  Court  of  G^rgia.     May  6,  1897.) 

Lteh  on   Crops  —  Wrongful  Salb  —  Criminal 
pROSBCUTxoN—EviDBNCB— Examina- 
tion OF  Defendant. 

1.  Before  a  conviction  can  be  had  for  selling 
iiny  portion  of  the  crop  made  on  rented  land, 
without  first  maldng  payment  for  sapplies  ad- 
vanced by  the  landlord,  for  which  a  lien  arose 
in  his  favor  by  operation  of  law,  it  must  be 
shown  that  the  accused  was  a  tenant  of  the  land- 
lord in  whose  favor  the  lien  existed;  and  it  is 
not  sufficient  merely  to  show  that  the  accused 
cultivated  the  crop,  when  it  also  appears  that  an- 
other jperson  (his  wife)  had  rented  the  premises, 
and  given  h^r  obligation  for  the  payment  of  the 
rent, 

2.  The  accnsed  In  a  criminal  case,  while  deliv- 
ering bis  statement,  is  not  under  examination  as 
A  witness,  and  It  is  error  in  the  presiding  judge, 
during  or  at  the  conclusion  of  the  statement, 
to  propound  a  question  to  the  accused  seeking  to 
•elicit  an  answer  toudiing  the  facts  brought  out 
by  the  evidence  in  the  case. 

(a)  It  is  the  right  of  the  prisoner  not  to  be  com- 
pelled to  answer  any  question,  nor  submit  to 
cross-examination,  and  he  will  not  be  held  to 
waive  such  right  by  malcing  answer  to  a  ques- 
tion propounded  by  the  presiding  judge. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taliaferro  county; 
Seaborn  Reese,  Judge. 

Frank  Hackney  was  tried  and  convicted  for 
jthe  wrongful  selling  of  a  crop  subject  to  his 
landlord's  lien.  His  motion  for  a  new  trial 
behig  overruled,  he  brings  error.     Reversed. 

The  followhig  is  the  official  report: 
The  indictment  charged  that  on  December  21, 
1895,  Frank  Hackney,  tenant  of  Rebecca  M. 
Daniel,  secured  from  her  guano  to  the  amount 
4>f  f  18.10,  to  be  applied  by  him  to  the  crops  to 
|>e  raised  by  him  that  year  as  her  tenant,  and 


that  he  did  sell  and  dispose  of  one  bale  of  cot- 
ton of  the  value  of  $25  to  W.  O.  Holden,  be- 
ing a  bale  of  cotton  raised  on  the  land  of  said 
Rebecca  M.  by  said  Frank,  without  her  consent 
80  to  do,  and  without  paying  for  the  guano.  The 
defendant  was  convicted.  It  is  assigned  as  er- 
ror that  the  court,  when  the  case  was  called 
for  trial,  refused  to  allow  defendant  to  pay  the 
debt  due  to  the  prosecutor,  the  loss  of  which 
was  the  basis  of  the  prosecution,  together  with 
accrued  cost,  which  he  in  open  court  oCtered  to 
do  in  settlement  of  the  prosecution;  the  court 
holding  that  the  case  could  not,  under  the  laws, 
be  settled,  and  must  be  tried.  It  is  alleged 
that  the  court  erred  hi  charging  the  jury:  "It 
is  wholly  immaterial  who  the  rent  contract  in 
this  case  was  made  with,  and  whether  Mr. 
Daniel  or  Mrs.  Daniel  was  the  landlord,  or  who 
was  or  who  wasn't  the  landowner.  I  charge 
you.  If  the  defendant  procured  credit  for  sup- 
plies and  guano  or  fertilisser,  and  got  the  cred- 
it through  Mrs.  Daniel  or  Mr.  Daniel,  It  is 
wholly  immaterial  which,  and  the  produce  up- 
on the  land  ui>on  which  the  guano  or  fertilizer 
[was  used]  was  misappropriated  or  was  applied 
otherwise  than  in  discharge  of  the  ddtit  inci- 
dent to  the  purchase  of  the  guano,  I  charge  you 
he  was  guilty,  and  guilty  if  Mr.  Daniel  himself 
had  been  the  landowner,  if  you  believe  beyond 
a  reasonable  doubt  that  loss  was  sustained  by 
the  person  incurring  the  liability  of  the  guano." 
Further  error  is  assigned  because,  while  de- 
fendant was  making  his  statement,  the  court 
asked  his  counsel,  "May  I  ask  the  defendant  a 
question?"  Counsel  replied,  *'I  doubt  the  pro- 
priety; the  court  may  act  on  Its  own  discre- 
tion." The  court  then  asked  defendant,  "Why 
was  it  that  yon  sent  that  cotton  by  a  third  per- 
son, and  did  not  brhig  it  and  sell  it  yourself?" 
It  is  alleged  that  this  prejudiced  defendant's 
case  before  the  jury.  At  the  trial  the  husband 
of  Mrs.  Daniel,  her  name  being  signed  as  [pros- 
ecutor to  the  indictmait],  testified:  "Defendant 
rented  land  from  my  wife  in  1895,  the  con- 
tract being  made  with  her.  Supplies  necessary 
to  make  the  crop  were  furnished  him,  including 
fertilizers  worth  $18.10,  for  which  he  did  not 
pay.  He  remained  on  the  place  all  the  year, 
and  made  a  crop.  The  fertilizer  debt  was  due 
October  15th,  and  he  had  not  got  out  the  crop 
on  or  about  the  1st  of  December  to  make  pay- 
ment, though  repeatedly  urged  to  do  so  by  me. 
I  was  acting  as  agent  for  my  wife.  Finally  he 
set  a  day  when  he  would  have  it  ready  to  set- 
tle, but  he  sold  that  cotton  before  I  came.  He 
told  me  he  came  down  to  Reed's,  who  cheated 
him  out  of  $5,  and  that  he  lost  the  balance  of 
the  money  he  received  for  the  cotton.  The 
crop  was  cultivated  on  my  wife's  land.  I  rent- 
ed a  mule  to  hhn  that  year  to  make  the  crop. 
I  do  not  remember  that  any  note  or  papers  were 
given  for  supplies  by  him  and  his  family.  He 
gave  notes  for  the  rent  of  the  mule  and  of  the 
land.  We  rented  him  the  land  before  we  rent- 
ed him  the  mule.  I  think  he  signed  the  rent 
note  and  the  mule  note.  [The  papers  handed 
to  witness  were  identified  by  him  as  the  notes 
referred  to.]    That  is  signed  by  his  wife,  and 


1008 


28  SOUTHEASTERN  BBPOBTBR. 


(Gi 


the  mule  note  also  signed  I7  her.  It  la  trae, 
she,  and  not  he,  was  the  tenant  Several  times 
after  he  sold  the  cotton,  I  told  him  If  he  would 
pay  for  the  guano  it  would  be  all  right  No 
note  was  given  for  the  guano«  He  cultivated 
the  crop.  That  bale  of  cotton  was  worth  |20 
or  |25.  We  were  looking  to  him  to  pay  the 
debt  for  the  guano.  My  wife  made  arrange- 
ments with  him.  I  cannot  tell  whether  It  was 
be  or  his  wife  who  owed  the  debt  He  made 
all  the  arrangements  about  the  provisions  and 
fertilizers.  We  looked  to  him  for  It*'  Reed 
testified  that  about  the  time  of  the  sale  of  the 
cotton  defendant  came  Into  his  store,  and  asked 
Dim  to  change  a  dollar,  handing  him  a  |10 
bilL  Reed  said  to  him  it  was  a  |10  bill,  and 
he  said:  "It  was?  I  had  some,  but  did  not 
luiow  what  it  was."  Reed  noticed  that  he  had 
other  money  in  his  hand,  and  thereupon  re- 
quested him  to  pay  a  debt  of  |7  or  |8  which 
he  had  been  owing  Reed  for  several  years. 
Defendant  replied  that  he  could  not  do  so,  as 
the  money  was  not  his.  Reed  insisted  that  it 
was,  and  proposed  that,  if  that  was  aD  the 
money  defendant  had,  he  need  not  pay  Reed 
anything,  but  that,  if  he  bad  more,  be  should 
pay  Reed  $5,  and  take  a  receipt  in  fulL  To 
this  defendant  agreed,  ran  his  hand  in  his 
pocket,  and  on  withdrawing  it  showed  that  be 
had  $10,  $5,  and  $2  or  $3  more,  and  he  "sort- 
er" dropped  it,  and  Reed  picked  $5  of  It,  and 
kept  It,  although  defendant  insisted  that  It  was 
not  his,  and  stated  that  he  had  a  guano  debt 
to  pay,  and  then  he  would  pay  Reed  something. 
He  bought  a  pint  or  two  of  liquor  from  Reed 
that  day.  J.  F.  Holden  testified  that  be  bought 
cotton  of  defendant  In  1885,  but  did  not  think 
be  bought  any  as  late  as  December.  It  was 
purchased  hi  the  name  of  Holden  &  Co.,  of 
which  firm  W.  O.  Holden  was  a  member. 
Josh  Evans  testified  that  he  brought  the  cot- 
ton in  question  to  the  gin  for  defendant,  and 
after  it  was  ginned  sold  it  to  Oscar  Holden, 
and  gave  the  money  to  defendant,  there  being 
about  $18  or  $20.  The  cotton  was  brought 
from  Mrs.  Bird*s,  on  the  Aleck  Daniel  planta- 
tion, where  defendant  was  working  that  year. 
According  to  defendant's  statement,  he  sent  the 
cotton  by  Josh  Evans  to  the  gin  in  town,  and 
while  walthig  for  it  to  be  ginned  (this  being 
delayed  until  the  day  was  far  spent)  fell  to 
drinking,  and  was  nearly  drunk.  He  then  told 
Josh  to  sell  the  cotton  to  Holden,  and  bring 
back  the  money,  which  was  done.  Defendant 
then  went  to  Reed,  and  asked  him  to  change 
some  of  the  money.  Reed  did  so,  and  asked 
for  payment  of  an  old  debt  and  defendant  re- 
plied that  he  could  not  pay  it  that  this  was  not 
his  money,  and  that  he  got  it  to  pay  his  guano 
bill;  adding  that  he  would  pay  Reed  when  he 
j;ot  the  money.  Eteed  said,  **Ckime  around  here, 
and  let  me  see  how  much  you  got"  Defendant 
ran  his  hand  in  his  pocket  and  Reed  pulled 
therefrom  a  $5  bill  sticking  between  defend- 
ant's fingers,  calling  defendant  an  opprobrious 
name,  and  saying  he  would  never  get  this  any 
more.  Defendant  then  went  home,  but  lost 
the  rtsst  of  the  money,  being  drunk.     In  an- 


swer to  the  question  of  the  court  before  set 
out  he  stated  that  he  got  Josh  to  sell  the  cot- 
ton because  he  (defendant)  was  dmnk. 

Saml.  H.  Sibley,  for  pUlntiff  in  error.    R. 
H.  Lewis,  SpL  G^n.,  for  the  State. 

LITTLE,  J.  The  facts  are  stated. in  the 
preceding  report  Hackney  was  Indicted  in 
the  superior  court  of  Taliaferro  county  for 
the  offense  of  misdemeanor,  in  that  being 
the  lawful  tenant  of  Rebecca  M.  Daniel,  he 
secured  from  her  guano  to  the  amount  of 
$18.10,  to  be  applied  to  the  crops  to  be  raised 
by  him  on  the  rented  land  during  the  year 
of  his  tenancy,  and  that  he  did  sdl  and  dia- 
pose  of  one  bale  of  cotton  raised  on  the  land 
of  Mrs.  Daniel  by  him  as  her  tenant  during 
that  year,  without  the  consent  of  Mrs.  Dan- 
iel, and  without  paying  for  said  guano,  to 
her  injury,  and  with  intent  to  defraud  Mrs. 
Daniel,  whereby  she  sustained  a  loss.  As 
wlU  appear  from  the  report  of  the  case,  the 
defendant  was  convicted,  and  made  a  mo- 
tion for  a  new  trial.  Before  considering 
the  grounds  of  the  motion,  it  may  be  well 
to  ascertain  the  law  in  force  in  relation  to 
what  sales  of  farm  products  made  on  the 
land  of  another  are  in  violation  of  the  crim- 
inal laws  of  this  state.  Section  671  of  the 
Penal  0>de,  which  is  a  revision  of  section 
4600  of  the  Code  of  1882,  makes  it  a  misde- 
meanor for  any  person,  after  having  made 
a  mortgage  on  personal  property,  to  sell  or 
otherwise  dispose  of  that  property  before 
the  payment  of  the  mortgage  debt  etc.  By 
the  acts  of  1875  (Acts  1875,  p.  26)  and  1876 
(Acts  1876,  p.  114)  the  provisions  embodied 
in  this  section  of  the  Penal  Ck>de  were  "ex- 
tended to  include  liens  for  rent  and  advan- 
ces  made  upon  crops  by  landlords,  employers 
or  others,  as  authorized  by  law,'*  and  by 
those  acts  it  was  made  a  misdemeanor  for 
any  person  to  sell  any  part  of  the  crops  on 
which  a  lien  for  rent  and  advances  existed 
in  favor  of  landlords,  employers,  or  others, 
as  authorized  by  law.  It  is  further  material 
to  consider  what  were  the  provisions  of  law 
which  created  these  liens  in  favor  of  land- 
lords, employers,  and  others  at  the  date  of 
these  acts,  violations  of  which  by  sale  of  the 
incumbered  property  were  made  misdemean- 
ors. By  the  act  of  1873  (Acts  1873,  p.  42) 
the  law  of  liens  in  this  state  was  regulated, 
and  certain  liens  were  declared  to  exist  in 
favor  of  landlords  and  others.  This  law  of 
liens  was  codified  in  sections  1977  and  1978 
of  the  Code  of  1882.  By  the  act  of  1873 
liens  were  created  In  favor  of  factors,  mer- 
chants, landlords,  dealers  in  fertilizers,  and 
all  other  persons  furnishing  supplies,  money,* 
farming  utensils,  or  other  articles  of  neces- 
sity to  make  crops;  and  also  all  persons 
fumishhig  clothing,  and  medicines,  supplies, 
or  provisions  for  the  support  of  families,  or 
medical  services,  tuition,  or  school  books, 
were  given  the  right  to  secure  themselves 
from  the  crops  of  the  year  In  which  snch 
things  were  done  or  furnished,  on  certain 
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conditions;  but  by  an  act  approved  Febru- 
ary 20,  1874  (Acts  1874,  p.  18),  so  much  of 
this  law  as  gave  liens  to  factors,  merchants, 
and  other  persons,  except  landlords,  was  re- 
pealed, and  so  much  of  the  original  act  as 
is  codified  in  section  1978  of  the  Ck>de  of 
1882,  which  relates  to  landlords,  was  de- 
clared to  be  in  full  force,  and  in  no  way  al- 
tered. So  at  the  date  of  the  passage  of  the 
Acts  of  1875  and  1876,  supra,  which  extend- 
ed the  provisions  of  the  act  in  relation  to  the 
wrongful  sale  of  mortgaged  property  to  in- 
clude wrongful  sales  of  property  under  liens 
for  rent  and  advances  made  on  crops,  the 
law  so  stood  as  that  these  acts  applied  ex- 
clusively to  sales  of  property  subject  to  the 
liens  of  landlords,  which  liens  existed  only 
on  conditions  expressed  in  the  statute. 
These  are:  (1)  A  special  lien  for  rent  Oode 
1882,  S  1977.  (2)  Liens  for  supplies,  money, 
farming  utensils,  and  other  articles  neces- 
sary to  ma]£e  crops.  Id.  f  1978,  pars.  1-6. 
Our  immediate  inquiry  is  directed  to  the 
consideration  of  the  liens  of  the  latter  class. 
It  is  provided  in  paragraph  1  of  this  last  sec- 
tion that  this  lien  shall  arise  by  operation  of 
law  from  the  relation  of  landlord  and  ten- 
ant, as  well  as  by  special  contract  in  writ- 
ing, whenever  the  landlord  shall  furnish  for 
the  purposes  named  any  of  the  articles  enu- 
merated. In  the  case  under  consideration  it 
is  not  claimed  that  there  was  any  special 
contract  in  writing.  So  we  have  only  to  con- 
sider the  question  of  such  liens  as  arise  by 
operation  of  law. 

It  may  be  well  here  to  note  that  there  Is 
another  provision  of  law  found  in  section 
680  of  the  Penal  Code,  which  makes  a  sale 
of  any  part  of  the  crop  a  misdemeanor 
where  such  sale  is  made  without  the  consent 
of  the  landlord,  and  before  he  has  received 
his  part  of  the  crop  and  payment  for  all  ad- 
vances made  in  the  year  the  crop  was  raised. 
This  section  is  codified  from  the  act  of  1889 
(Acts  1889,  p.  113),  and  applies  exclusively 
to  croppers.  A  cropper  and  a  tenant  do  not, 
in  law,  belong  to  the  same  class,  and  do  not 
possess  the  same  rights  in  relation  to  the 
crops  raised,  and  are  not  the  subject  of  the 
same  remedies.  The  rights  of  the  cropper 
are  subject  to  the  paramount  title  of  the 
landlord  to  all  the  crops  raised,  which,  by 
the  act  last  referred  to,  is  vested  in  the  land- 
lord until  he  has  been  fully  paid  rent  and 
advances;  while  under  the  contract  of  ten- 
ancy, the  landlord  has  a  lien  by  operation 
of  law  on  the  property  of  the  tenant,  special 
In  its  nature,  for  rent  and  advances,  attach- 
ing on  all  the  crops  raised  on  the  rented  land 
during  the  year  of  the  tenancy.  "There  is 
an  obvious  distinction  between  a  cropper 
and  a  tenant.  One  has  a  possession  of  the 
premises  exclusive  of  the  landlord;  the  oth- 
er has  not  The  one  has  a  right  for  a  fixed 
time;  the  other  has  only  a  right  to  go  on 
the  land  to  plant  work,  and  gather  the 
crop.  The  possession  of  the  land  is  with 
the  owner  as  against  the  cropper.  This  is 
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not  BO  of  the  tenant"  Applhig  ▼.  Odom, 
46  6a.  588;  Sims  v.  Dorsey,  61  Ga.  488;  Al- 
mand  v.  Scott,  80  Ga.  95,  4  S.  E.  892.  So 
that  the  two  classes  of  cases  wherein  it  is  a 
misdemeanor  to  make  sale  of  crops  grown  on 
the  land  of  another  may  be  stated  to  be: 
First.  It  is  a  violation  of  law  for  a  tenant 
to  sell  or  otherwise  dispose  of  any  part  of 
the  crop  raised  by  him  on  the  rented  land  on 
which  his  landlord  has  either  a  special  lien 
for  rent  or  a  lien  for  supplies,  money,  farm- 
ing utensils,  or  other  articles  of  necessity  to 
make  crops,  without  first  discharging  such 
Hens,  or  obtaining  the  consent  of  the  land- 
lord to  such  iBale  or  other  dlsiK)sition  of  the 
crops.  Second.  It  is  a  violation  of  law  for 
any"  cropper  to  sell  or  otherwise  disirase  of 
any  part  of  the  crop  grown  by  him  without 
the  consent  of  the  landlord,  and  before  the 
landlord  has  received  his  part  of  the  entire 
crop,  and  payment  for  all  advances  made  to 
the  cropper  in  the  year  the  crop  was  raised. 
From  this  It  will  be  seen  that  the  allegations 
necessary  to  be  made  in  the  one  case  will 
not  support  a  charge  in  the  other,  and  the 
proof  necessary  to  convict  is  dllf  erent  in  the 
two  cases.  In  the  case  under  consideration, 
the  defendant  was  Indicted  because,  as  the 
tenant  of  Mrs.  Daniel,  he  secured  from  her 
guano  of  a  certain  value,  to  be  applied  in 
raising  the  crops  on  the  rented  premises  dur- 
ing the  year  of  the  tenancy,  and  did  sell  and 
dispose  of  a  bale  of  cotton  so  raised  with- 
out her  consent,  and  to  her  injury. 

There  are  several  grounds  set  out  in  the 
motion  for  new  trial,  the  refusal  to  grant 
which  is  the  error  assigned.  It  is  alleged 
that'  the  verdict  Is  contrary  to  law.  The 
bill  of  indictment  avers  that  the  defendant 
rented  the  land  from  Mrs.  Daniel  for  the 
year  1895,  but  the  evidence  shows  that  his 
wife,  Mat  Hackney,  rented  the  land,  for 
which  she  gave  her  rent  note,  and  that  Mat 
Hackney,  and  not  the  defendant  was  the 
tenant  It  is  true  that  the  evidence  on  the 
part  of  the  state  showed  that  while  the  re- 
lation of  landlord  and  tenant  existed  be- 
tween Mrs.  Daniel  and  Mat  Hackney,  the 
wife  of  the  defendant  the  defendant  in  fact 
cultivated  the  crop.  This  fact  alone,  how- 
ever, did  not  make  him  liable  as  a  tenant 
nor  give  to  the  landlord  any  right  of  pro- 
ceefllng  against  him  as  such.  But  it  is 
enough  to  say  that  the  evidence  clearly 
showed  the  defendant  was  not  the  tenant 
of  Mrs.  Daniel.  The  Hen  provided  for  in 
section  1978  of  the  Ck>de  of  1882  arises  by 
operation  of  law  from  the  relation  offland- 
lord  and  tenant  and  unless  this  relation 
exists,  no  Hen  arises.  It  being  undisputed 
by  the  evidence  in  this  case  that  the  defend- 
ant was  not  the  tenant  of  Mrs.  Daniel,  it 
must  foUow  that  a  conviction  on  an  indict- 
ment charging  and  setting  up  that  he  was 
the  tenant  who  produced  the  cotton  which 
he  sold,  and  on  which  Mrs.  Daniel,  as  his 
landlord  had  a  Hen,  is  contrary  to  law. 

Another  of  the  grounds  of  the  motion  for 
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new  trial  la  because  the  court  charged:  "It 
is  wholly  immaterial  who  the  rent  contract 
in  this  case  was  made  with,  and  whether 
Mr.  Daniel  or  Mrs.  Daniel  was  the  landlord* 
or  who  was  or  who  wasn't  the  landowner. 
I  charge  you,  if  the  defendant  procured 
credit  for  supplies  and  guano  or  fertilizers, 
and  got  the  credit  through  Birs.  Daniel  or 
Mr.  Daniel,  it  is  wholly  immaterial  which, 
and  the  produce  from  the  land  upon  which 
the  guano  or  fertilizer  was  used  was  misap- 
propriated, or  was  applied  otherwise  than  in 
discharge  of  the  debt  incident  to  the  pur- 
chase  of  the  guano,  I  charge  you  he  was 
guilty/'  etc.  By  this  charge  the  jury  was 
instructed  that  a  conviction  for  the  offense 
with  which  the  defendant  was  charged 
would  be  sustained  even  if  the  fertilizer  was 
procured  on  the  credit  of  the  defendant 
through  either  the  landowner  or  another  per- 
son. Such  is  not  the  law,  as  we  understand 
it  This  court  ruled  in  the  case  of  Scott  ▼. 
Pound,  61  6a.  579,  and  reaffirmed  the  same 
In  Swann  v.  Morris,  83  Ga.  143,  9  S.  E.  767, 
as  follows:  "In  order  for  a  landlord  to  hare 
a  lien  upon  his  tenant's  crop  for  supplies 
under  section  1978  of  the  Code,  the  landlord 
must  furnish  the  articles  as  landlord";  and 
in  Brimberry  v.  Mansfield,  86  Ga.  702,  13  & 
E  132,  that  "a  landlord  has  no  lien  for  sup- 
plies which  his  tenant  purchased  from  a 
merchant,  and  for  which  he  stood  the  ten- 
ant's security."  These  rulings  are  right, 
under  the  statute.  The  charge  of  the  trial 
Judge  was  in  accord  with  the  act  of  1873, 
supra,  regulating  the  law  of  liens,  but  which, 
by  subsequent  amendment,  were  restricted 
to  landlords  eo  nomine;  and,  as  the  law 
stood  at  the  time  of  the  trial,  the  charge 
was  error. 

2.  Another  ground  in  the  motion  for  new 
trial  is  because,  "while  defendant  was  malt- 
ing his  statement,  the  court  asked  defend- 
ant's counsel:  'May  I  ask  the  defendant  a 
question?'  Counsel  replied,  *I  doubt  the 
propriety;  the  court  may  act  on  its  own  dis- 
cretion.' The  court  then  asked  defendant, 
*Why  was  it  you  sent  that  cotton  by  a  third 
person,  and  didn't  bring  it  and  sell  it  your- 
self?'" Prior  to  the  act  of  1874,  the  right 
of  the  accused  in  criminal  cases  to  make  a 
statement  was  restricted.  By  that  act, 
which  is  codified  in  section  1010  of  the  Penal 
Code,  the  right  was  given  to  an  accused  in 
all  criminal  cases  to  make  such  statement 
in  the  case  as  he  or  she  may  deem  proper 
in  his  or  her  defense.  The  accused  is  not 
undei^oath.  The  statement  is  not  the  foun- 
dation for  impeachment  by  showing  gen- 
eral bad  character.  Doyle  v.  State,  77  Ga. 
613;  Vaughn  v.  State,  88  Ga.  735,  16  S.  E 
64.  The  defendant  incurs  no  penalty  for 
not  speaking  the  trutn.  Poppell  v.  State,  71 
Ga.  277.  The  statement  cannot  be  restrict- 
ed to  such  facts  as  would  be  admissible  in 
evidence.  Coxwell  v.  State,  66  Ga.  310.  It 
is  clear  that  the  effect  of  this  legislation,  so 
Aterpreted,   was  to  give  the  prisoner  the 


right  In  his  own  way  to  make  such  state- 
ment in  his  defense  as  he  may  deem  proper, 
and,  exercising  this  right,  he  la  entitled  to 
do  so  in  the  freest  manner.  No  one  bat  he 
is  to  Judge  what  he  shall  say  or  not  say.  In 
relation  to  the  facts.  The  object  Is  accom- 
plished when  he  has  had  an  opportnnity  of 
stating  such  or  all  of  the  facts  as  he  wishes 
to  submit,  and,  having  done  so,  the  statute 
consistently  gives  the  jury  the  authority  to 
believe  none,  a  part,  or  all  of  such  state- 
ment Evidence  given  by  a  witness  has  in* 
herent  strength,  which  even  a  jury  cannot, 
under  all  circumstances,  disregard.  ▲  state- 
ment has  none.  It  is  allowed  by  the  law 
as  one  means  of  protection  to  the  accused. 
When  made,  it  must  always  be  under  the 
pressure  of  temptation  to  place  his  acts  In 
the  light  most  favorable  to  himself;  and 
hence  the  value  of  the  statement  in  ascer- 
taining  the  tmth  of  the  accusation  can  only 
be  ascertained  in  shaping  the  verdict  by 
those  charged  with  the  ascertainment  of  the 
facts— the  jury.  But  he  is  entitled  *to  make 
such  a  statement  in  ills  defense  as  he  sees 
proper,"  and  he  shall  not  be  compelled  to 
answer  any  question  on  cross-examination, 
should  he  think  proper  to  decline  to  answer. 
In  the  case  of  Cicero  v.  State,  54  Ga.  156,  it 
was  ruled  by  this  court,  when  the  defend- 
ant, on  a  preliminary  hearing  for  a  felony, 
made  a  statement,  that  a  magistrate  had 
no  right  to  examine  the  defendant  for  the 
purpose  of  obtaining  from  him  contradictory 
statements;  and  in  Brown  v.  State,  58  Ga. 
212,  it  was  ruled  that  in  making  his  state- 
ment the  prisoner  ic  not  under  examination, 
and  his  counsel  had  no  right  to  ask  him 
questions.  We  do  not  intend  to  rule  that  a 
defendant  who  makes  a  statement  cannot  be 
cross-examined.  The  statute  clearly  pro- 
vides that  he  may.  But  it  is  a  matter  of 
right  to  him  not  to  be  so  examined  unless 
he  desires*  and  this  willingness  to  submit 
to  the  examination  must  be  expressed  by 
him,  and  after  he  has  completed  his  state- 
ment; and,  without  his  consent  given  there- 
to, neither  the  court  nor  counsel  can  legally 
propound  any  question  to  him.  Judgment 
reversed.     All  the  justices  concurring. 


aoi  Ga.  520) 
HUDSON  V.  STATE. 
(Supreme  Court  of  Georgia.     May  6,  1897.) 
Criminal  Law— Flight  as  Etidbnob  or  Goilt— 
homicidb— volustakt  manslauohtsa 
— Arocmbnts  of  Cocnsbl. 
1.  The  fact  that  the  accused  fled  immediately 
after  the  homicide  charged  to  be  felonious  may 
be  proven  on  the  trial,  and  It  is  not  error  for 
the  presiding  judge  to  charge,  in  effect,  that  audi 
flight  is  a  circumstance  tending  to  show  guilt; 
that  it  is  only  a  slight  circumstance,  which  may 
be  explained,  and,  if  explained  to  the  satisfac- 
tion of  the  jury,  should  not  be  considered  as  a 
circumstance  against  him. 

(a)  The  legal  effect  of  such  a  charge  Is  that, 
when  flight  has  been  proven,  and  satisfactorily 
explained,  it  is  not  to  be  considered  as  a  drcum> 
stance  against  the  accused  in  determining  his 
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guilt;  that,  when  proven  and  unexplained,  It  !• 
uien  onl7  a  slight  circumstance  tending'  to  show 
gnUt.  •   • 

2.  When  the  evidence  showi,  among  other 
things,  that  just  before  the  time  of  the  homicide 
the  accused  and  the  deceased  became  iuTolved  in 
a  quarrel,  and  the  accused,  being  armed  with  a 
loaded  pistol,  on  invitation  from  the  deceased, 
left  his  worlc,  and  went  out  to  meet  him;  that 
when  near  together,  the  accused  twice  shot  and 
mortally  wojinded  the  deceased;  and  in  his  state- 
ment on  the  trial,  the  accused  claimed  that,  at 
the  time  he  shot,  Hie  aeceased.  armed  with  an 
az,  was  advancing  upon  him,— 4t  was  proper  for 
the  presiding  judge  to  instruct  the  jury  on  the 
law  of  voluntary  manslaughter,  in  connection 
with  that  of  murder  and  justifiable  homicide. 

3.  When  counsel  for  the  state,  on  a  trial  for 
murder,  pursues  a  line  of  address  to  the  jury  not 
based  on  the  law  nor  the  facts  of  the  case,  which 
tends  to  prejudice  the  jury  against  the  accused, 
it  is  a  grave  infraction  of  the  right  of  the  ac- 
cused to  a  fair  and  impartial  trial;  and  if  from 
the  finding  or  any  other  circumstance  it  can  be 
reasonably  inferred  that  the  jury  were  thereby 
in  any  way  unfavorably  affected  against  the  ac- 
cused, a  mistrial  should  be  ordered,  or  a  new 
trial  granted. 

(a)  But  when  the  presiding  judge  promptly 
stopped  counsel  in  such  address,  and  in  the  hear- 
ing of  the  jury  reproved  the  counsel,  and  pointed 
out  the  impropriety  of  the  remarlcs,  and  further 
called  the  attention  of  the  jury  to  the  fact  that 
such  remarks  were  improper,  and  must  not  in 
any  manner  influence  their  finding,  and  fully  In- 

'structed  them  as  to  their  duty,  and  all  the  evi- 
dence in  the  case  being  very  strong  as  to  the 
guilt  of  the  accused,  the  verdict  will  not  be  dis- 
turbed. 

(b)  Especially  will  the  verdict  not  be  disturbed 
when  counsel  for  the  accused,  without  submit- 
ting a  motion  for  a  mistrial,  simply  requested  the 
court  to  confine  the  counsel  for  tiie  state  in  his 
argument  to  the  evidence  in  the  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Terrell  Hudson  was  convicted  of  murder. 
His  motion  foi  a  new  trial  being  overruled, 
he  brings  error.    Affirmed. 

The  following  is  the  official  report: 
Terrell  Hudson  was  indicted  for  the  mur- 
der of  Scab  Malcomb,  and  was  found  guilty, 
Hl8  motion  for  a  new  trial  was  overruled, 
and  he  excepted.  The  testimony  for  the 
state  shows.  In  brief,  that  Hudson  and  Mal- 
comb were  laborers  upon  a  farm,  and  on  the 
day  of  the  homicide  were  engaged 'in  cutting 
briers,  etc.,  In  the  bottoms,  working  near 
each  other.  Malcomb  had  a  dog,  which  he 
had  tied  behind  the  crib,  and  told  Hudson 
not  to  turn  him  loose.  Hudson  had  hunted 
with  the  dog  on  the  previous  day.  After 
being  so  told  by  Malcomb,  he  went  to  the 
house,  and  untied  the  dog.  After  this  Mal- 
comb went  down  the  road,  and  asked  Hud- 
son who  turned  his  dog  loose,  to  which  Hud- 
son replied,  "I  turned  your  damned  dog 
loose,  God  damn  you;  help  yourself."  Mal- 
comb then  said,  ''Come  out  here."  Hudson 
laid  down  his  hoe,  walked  to  where  Mal- 
comb was,  and  shot  him  twice  with  a  pis- 
tol; one  shot  going  into  his  breast,  the  other 
sidewise  Into  his  neck.  Malcomb  had  an 
ax  whldi  he  had  been  using  in  his  work, 
but  had  left  a  mattock,  which  he  was  also 
usln^,  at  the  place  where  he  had  been  cut- 


ting the  briers.  The  ax  was  found  lying 
from  five  to  ten  feet  away  from  the  dead 
body  of  (Malcomb.  Before  he  was  shot  lie 
had  his  hands  doubled  up,  with  nothing  In 
them.  Defendant  immediately  left  the  place, 
and  was  punnied,  and  arrested  about  80  or 
35  miles  away.  He  stated  to  the  man  who 
arrested  him  that  the  shooting  was  purely  an 
accident  He  introduced  no  evidence  at  the 
trial,  but  made  a  statement.  In  brief,  that 
while  he  was  at  work  Malcomb  came  with 
his  ax,  and  asked  who  turned  the  dog  loose, 
to  which  defendant  replied  that  he  turned 
him  loose  to  catch  a  rabbit,  but  meant  no 
harm  by  it,  whereupon  Malcomb  snatched 
up  his  ax,  saying,  "I  will  cut  your  damned 
head  off,''  and  made  at  defendant  with  the 
ax,  who  kept  backing  and  running  back, 
saying,  "Scab,  don't  come  on  me  with  that 
ax,"  but  he  kept  on  coming,  and  defendant 
backed  five  or  six  steps,  and  Malcomb  got 
close  up,  and  fixed  to  make  a  lick,  and  de- 
fendant shot  him.  It  scared  him  so  badly 
that  he  just  went  on  off.  They  had  been 
good  friends,  and  had  had  no  falling  dut. 
The  motion  for  new  trial  alleges  that  the 
verdict  is  contrary  to  law  and  evidence,  and 
that  it  is  decidedly  and  strongly  against  the 
weight  of  the  evidence,  there  being  strong 
reasonable  doubt  sufficient  to  change  the 
form  of  the  verdict  Also  that  the  court 
erred  in  charging:  "Evidence  has  been  of- 
fered to  show  the  flight  of  the  defendant 
That  is,  in  law,  a  circumstance  tending  to 
show  his  guilt;  but  says  our  law,  it  is  only 
'a  slight  circumstance.  It  Is  a  circumstance 
which  the  defendant  may  explain,  and,  if 
explained  to  the  reasonable  satisfaction  of 
the  jury,  it  should  not  be  considered  as  a 
circumstance  against  him."  Also  error  in 
charging  the  definition  of  manslaughter,  as 
neither  the  evidence  nor  the  statement  would 
warrant  a  verdict  for  the  degree  of  homicide. 
The  trial  judge  certifies  that  both  of  counsel 
for  the  defendant  had  argued  to  the  jury  the 
law  of  voluntary  manslaughter,  and  ha^d  re- 
quested the  court  to  charge  the  same.  Er- 
ror in  not  charging  that  defendant's  expla- 
naition  of  the  killing  removed  from  him  the 
presumption  of  guilt.  As  a  further  ground 
it  is  alleged  that  W.  W.  Braswell,  of  coun- 
sel for  the  state,  said  In  his  argument  be- 
fore the  jury  that  It  was  time  some  hanging 
was  done;  that  these  murders  were  getting 
entirely  too  frequent;  whereupon  the  court, 
at  the  request  of  defendant's  counsel.  In- 
structed said  Braswell  to  confine  himself  to 
the  facts  of  said  particular  case.  The  trial 
judge  certifies  as  follows:  "Mr.  Braswell 
argued  to  the  jury,  after  having  insisted  that 
th|s  was  a  case  of  murder,  that  they  should 
not  recommend  to  life  imprisonment  in  the 
event  of  finding  a  verdict  of  murder,  because 
such  latter  punishment  would  not  stop  homi- 
cides in  the  state,  and  that  such  killing  as 
this  was  too  frequent  in  Dekalb  county.  At 
this  point  I  stopped  Mr.  Braswell,  repri- 
manded him  for  what  he  had  said  as  to  fre- 
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quent  homicides  in  Dekalb,  told  him  to  con- 
fine himself  strictly  to  the  law  and  evidence 
Ln  this  case,  and,  turning  to  the  jury,  told 
them  that  the  arfiiment  as  made  was  wrong, 
and  that  they  should  not  allow  themselves 
influenced  by  it  Ln  the  slightest  degree." 

J.  N.  Moore  and  T.  J.  Ripley,  for  plaintiff 
in  error.  W.  T.  Kimsey,  Sol.  Oen.,  J.  M. 
Terrell,  Atty.  Gen.,  and  J.  L.  Travis,  for  the 
State. 

LITTLE,  J.  The  official  report  gives  the 
facts.  There  are  several  grounds  in  the  mo- 
tion for  new  trial  which  was  refused  by  the 
court  below,  on  which  refusal  error  is  as- 
signed.    These  will  be  considered  in  detail. 

The  first  three  are  that  the  verdict  is  con- 
trary to  IsLW  and  the  evidence,  and  that  there 
is  a  strong  reasonable  doubt  as  to  the  guilt 
of  the  accused,  sufficient  to  change  the  form 
of  the  verdict.  We  cannot  agree  to  either 
of  these  propositions.  There  is  ample  evi- 
dence in  the  record  to  sustain  the  verdict, 
which  is  not  contrary  to,  but  in  acordance 
with,  the  law;  nor  can  we  say  that  the  evi- 
dence fails  to  show  guilt  beyond  a  reason- 
able doubt 

1.  The  court  charged  the  jury  that:  "Evi- 
dence has  been  offered  to  show  the  flight  of 
the  defendant.  This  is,  in  law,  a  circum- 
stance tending  to  show  his  guilt.  But,  says 
our  law,  it  is  only  a  slight  circumstance.  It 
is  a  circumstance  which  the  defendant  may 
explain,  and,  if  explained  to  the  reasonable 
satisfaction  of  the  Jury,  it  should  not  be  con- 
sidered as  a  circumstance  against  him."  We 
see  no  error  in  this  charge.  It  would  have 
been  better,  perhaps,  to  have  changed  the 
words  so  that  the  Jury  would  have  been  told 
that  flight  was  a  circumstance  that  could  be 
considered  by  them  in  determining  his  guilt, 
as  it  was  put  in  the  cases  of  Sewell  v.  State, 
76  Ga.  836,  and  Smith  v.  State,  63  Ga.  168. 
Nevertheless,  we  are  not  prepared  to  say 
that,  as  put  by  the  court,  there  was  any  er- 
ror. As  qualified  and  explained,  we  flnd  no 
error  in  the  proposition  that  flight  is  a  cir- 
cumstance tending  to  show  guilt  Revel  v. 
State,  26  Ga.  281. 

2.  The  next  ground  of  error  assigned  is 
that  the  court  erred  in  giving  to  the  Jury,  In 
us  charge,  the  definition  of  manslaughter, 
and  charging  the  law  on  that  grade  of  homi- 
cide. In  a  note  appended  to  and  approving 
tne  grounds  of  the  motion  for  a  new  trial  the 
?udge  explains  that  both  of  the  counsel  for 
the  defendant  argued  the  law  of  manslaugh- 
ter to  the  Jury.  We  do  not  think  there  was 
any  error  in  charging  the  law  relating  to 
roluntary  manslaughter,  under  the  facts  of 
the  case  as  they  appear  by  the  evidence.  We 
do  not  mean  to  intimate  that  the  verdict 
ought  to  have  been  for  that  olfense;  on  the 
contrary,  we  do  not  think  that  it  should  have 
been  if  the  main  witness  to  the  homicide 
was  credible,  of  which  fact  the  Jury,  and  not 
this  court,  should  determine.     It  is  fair  to  a 


defendant  on  a  trial  for  mnrder  to  {!▼€  ta 
charge  the  law  in  relation  to  a  grade  of  hom- 
icide which  any  of  the  evidence  may  point  to 
fairly  and  legitimately,  even  If  dimly. 
There  was  evidence  showing  that  the  ac- 
cused and  deceased  were  involved  in  a  quar- 
rel. By  the  statement  of  the  accused  it  ap- 
peared that  the  deceased  was  armed  with  an 
ax,  and  advanced  upon  accused  with  this 
weapon.  Certainly  the  defendant  was  not 
unwilling  to  engage  in  the  quarrri,  and  at 
least  promptly  used  his  weapon.  Here  at 
least  some  of  the  elements  of  manslaughter 
were  involved,  and  the  charge  in  no  way  in- 
jured the  accused.  If  it  was  not  involved 
under  any  theory  of  the  evidence  or  state- 
ment, its  effect  tended  to  benefit,  rather 
than  harm,  the  accused;  and,  as  the  counsel 
of  the  accused  argrued  before  the  Jury  the 
law  of  manslaughter,  it  ought  not  now  to  be 
complained  of  if  the  court  gave  it  in  charge  to 
the  Jury. 

3.  The  next  ground  in  the  motion  for  new 
trial  alleges  error  in  the  refusal  to  grant  It, 
"because  W.  W.  Braswell,  who  assisted  the 
state  In  said  prosecution,  said  in  his  argu- 
ment before  the  Jury  that  it  was  time  some 
hanging  was  being  done;  that  these  murders 
were  getting  entirely  too  frequent'*  In  ap- 
proving this  ground  of  the  motion,  the  Judge 
attaches  the  following  explanatory  note, 
which  is  a  part  of  the  approval:  "Mr.  Bras- 
well  argued  to  the  Jury,  after  having  insist- 
ed that  this  was  a  case  of  murder,  that  they 
should  not  recommend  to  life  imprisonment 
in  event  of  finding  a  verdict  of  murder,  be- 
cause such  latter  punishment  would  not  stop 
homicides  in  the  state,  and  such  killings  as 
this  were  too  frequent  in  Dekalb  county. 
At  this  point  I  stopped  Mr.  Braswell,  repri- 
manded him  for  what  he  had  said  as  to  fre- 
quent homicides  in  Dekalb,  told  him  to 
confine  himself  strictly  to  the  law  and  evi- 
dence in  this  case,  and,  turning  to  the  Jury, 
told  them  that  the  argument  as  made  was 
wrong,  and  that  they  should  not  allow  them- 
selves infiuenced  by  it  In  the  slightest  de- 
gree.'* We  commend  this  action  of  the 
Judge,  and  feel  that  we  ought  not  here  to 
refrain  from  entering  a  Judicial  disapproval 
of  the  line  of  address  so  made.  Speaking 
for  myself,  I  am  free  to  say  that,  had  not 
the  Judge  promptly  interposed,  stopped  the 
argument,  and  properly  instructed  the  Jury, 
I  think  a  mistrial  should  have  been  ordered 
or  a  new  trial  granted.  We  all  understand 
that  counsel,  in  their  zeal  and  sincere  Inter- 
est in  the  cause  they  represent,  endeavor  to 
bring  the  minds  of  the  Jurors  to  the  conclu- 
sions they  themselves  have  reached,  and, 
without  intention  to  harm  or  hurt  any  one, 
—indeed,  sometimes  without  a  full  i^precla- 
tion  ol  words,— indi^lge  in  argument  and  sub- 
mit reasons  for  the  conclusions  sought  to  be 
reached  not  only  foreign  to  the  case,  but 
which,  if  adopted  by  the  Jury,  would  make 
their  finding  dependent  on  other  considera- 
tions than  the  evidence.    The  right  of  the 
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accused  was  to  ha^e  a  fair  and  impartial 
trial,  and  to  a  verdict  rendered  alone  on  the 
eyidence  which  was  before  the  lary  in  this 
case,  and  whether  killings  were  frequent  or 
infrequent  in  the  locality  of  the  homicide 
with  the  commission  of  which  the  accused 
stood  charged  was  a  matter  not  in  evidence, 
nor  should  it  have  been  in  the  minds  of  the 
jurors.  The  fact  could  not  go  in  evidence. 
If  it  went  into  the  verdict,  it  would  be  a 
wrong  and  illegal  finding.  In  the  case  of 
Washington  v.  State,  87  Ga.  12, 13  S.  B.  181, 
where  remarks  of  a  similar  nature  were 
made,  and  the  court  did  not  stop  the  counsel, 
but  undertook  to  explain  the  meaning  of  the 
remarks  used,  a  new  trial  was  granted  by 
this  court,  and  that  decision  is  here  ap- 
proved. In  Morris  v.  Maddox,  97  Ga.  576, 
25  S.  B.  487,  this  court  held  that,  where  im- 
proper remarks  and  argument  were  used, 
and  the  court  interposed,  rebuked  counsel, 
and  properly  instructed  the  jury,— under  the 
facts  of  the  case  there,— a  mistrial  should 
have  been  ordered,  and,  as  it  was  not,  a  new 
trial  for  such  improper  remarks  was  ordered. 
In  the  case  of  Flcken  v.  State,  97  Ga.  813, 
25  S.  E.  925,  this  court  also  held  that,  where 
there  was  no  motion  for  a  mistrial,  and  it 
appeared  that  the  injury  done  the  accused 
was  fully  corrected  by  withdrawal  of  the 
remarks  of  the  counsel,  and  also  by  appro- 
priate instructions  to  the  jury  by  the  presid- 
ing judge,  the  verdict  would  not  be  dis- 
turbed. There  was  no  motion  for  a  mistrial 
here,  but  it  appears  from  the  ground  as  set 
out  that  the  court  Interposed,  and  stopped 
counsel  making  the  remarks  at  the  request 
of  the  counsel  for  the  accused.  The  court 
then  did  just  what  the  counsel  of  the  ac- 
cused asked.  Had  they  asked  more,  it  is 
possible  he  might  have  granted  more.  In 
any  event,  the  court  stopped  counsel,  and 
properly  instructed  the  jury.  We  are  to  as- 
sume that  the  jury,  being  upright  and  intel- 
ligent citizens,  would  and  did  appreciate  and 
act  in  accordance  with  this  instruction  of 
the  court  The  evidence  in  the  case  was 
strong  as  to  the  guilt  of  the  accused,  and,  in 
the  absence  of  a  motion  for  a  mistrial,  under 
all  the  circumstances,  the  discretion  of  the 
presldhig  judge  in  overruling  the  motion  for 
new  trial  on  this  ground  will  not  be  dis- 
turbed. 

The  next  two  grounds  of  the  motion  can- 
not be  considered.  They  are  predicated  on 
the  state  of  mind  of  the  jurors  and  the  pub- 
lic, arising  from  a  recent  trial  in  the  same 
<;ourt.  We  have  no  official  knowledge  of  the 
facts  in  this  regard,  and  can  have  none.  No 
-evidence  or  information  relating  thereto  was 
submitted  to  the  presiding  judge,  nor  passed 
on  by  him,  so  far  as  the  record  shows. 

The  last  ground  of  the  motion  is  that  the 
<!ourt  erred  in  not  charging  the  jury  in  this 
case  that  the  defendant's  explanation  of  the 
killing  removed  from  him  the  presumption 
of  guilt  We  think  this  was  a  question  pe- 
culiarly within  the  province  of,  and  for  de- 


termination by,  the  jury,  and  we  therefore 
find  no  error  in  the  failure  of  the  court  to  so 
charge,  and,  on  a  careful  review  of  the 
whole  case,  we  affirm  the  judgment  of  the 
court  below.  Judgment  affirmed.  All  the 
justices  concurring. 
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DROUGHT  V.  STATE. 
(Supreme  Oourt  of  Georgia.     May  19,  1897.) 

Chbatikg  and  Swindlxno— Railroads— Rbobiv- 
BR*s  Cbrtificateb— Pbioritt. 
Where  a  person  charged  as  a  common  cheat 
and  swindler  Is  accused  of  making  false  represen- 
tations in  selling  certain  receiver's  certificates,  in 
order  to  induce  the  purchase  thereof  by  another, 
the  alleged  representations  being,  in  effect,  that 
such  certificates  were  good,  and  that  they  were 
a  first  lien  on  a  railroad;  and  It  being  further 
alleged  in  the  accusation  that  such  representa- 
tions were  false,  that  such  certificates  were 
worthless  at  the  time  such  representations  were 
made,  and  were  not  a  first  lien  on  the  road;  and 
where,  at  the  trial,  it  appears  that  the  certifi- 
cates were  in  fact  a  first  hen  on  the  road  at  the 
time  the  representations  were  made,  and  that, 
according  to  the  interlocutory  orders  under 
which  the  certificates  were  issued,  this  lien  fol- 
lowed the  property  upon  which  they  rested,  even 
in  the  hands  of  the  purchaser  after  the  road  had 
been  sold;  and  where  it  further  appears  that  the 
purchaser  of  the  certificates  has  made  no  effort 
to  assert  his  lien,— the  evidence  fails  to  show 
either  that  the  allegea  representations  contained 
in  the  accusation  were  false,  or  that  the  person 
alleged  to  have  been  defrauded  had,  in  conse- 
quence of  these  representations,  suffered  any 
damage;  and  a  conviction  resting  upon  such  ev- 
idence is  contrary  to  law  and  evidence.  This  is 
true,  though  it  appears  that,  in  a  proceeding  to 
which  the  hdder  of  such  certificates  was  not  a 
party,  the  proceeds  arising  from  the  sale  of  the 
properties  covered  by  the  receiver's  certificates 
had  been  appropriated  by  judicial  decree  to  the 
payment  of  the  expenses  of  the  administration 
of  the  property  by  the  receiver. 
(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  J. 
D.  Berry,  Judge. 

A.  E.  Drought  was  tried  and  convicted  of 
being  a  common  cheat  and  swindler.  His 
motion  for  a  new  trial  being  overruled,  he 
brings  error.    Reversed. 

R.  J.  Jordan,  for  plaintiff  in  error.  Jas.  F. 
O'NeUl.  for  the  State, 

SIMMONS,  C.  J.  Drought  was  accused  in 
the  city  court  of  Atlanta  of  the  offense  of 
being  a  common  cheat  and  swindler.  The 
accusation  alleged,  in  substance,  that  he  had 
cheated  and  defrauded  Eady  &  Mayfleld  of 
$800,  and  of  stock  of  the  Oakview  Cemetery 
Company,  of  the  par  value  of  $40,000,  but  of 
the  real  value  of  $1,600;  that  he  did  this  by 
making  certain .  false  representations,  the 
material  part  of  which  consisted  in  ex- 
changing with  them,  for  $800  and  the  cemetery 
stock  above  mentioned,  four  receiver's  cer- 
tificates, of  the  face  value  of  $500  each,  with 
accrued  interest,  and  in  representing  to  them, 
at  the  time  of  the  exchange,  that  the  certifi- 
cates were  good,  and  were  worth  the  prin- 
cipal and  accrued  interest  expressed  on  their 
face;   that  the  railroad  owed  nothing,  all  of 
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its  debts  having  been  i>ald;  that  It  owed  him 
as  receiver  nothing;  that  Its  roadbed,  ties, 
and  rails  alone  were  worth,  at  least,  $340,000, 
and  that  the  court  had  decreed  the  sale  of  the 
road  for  not  less  than  $76,000  In  cash;  that 
receiver's  certificates  to  the  amount  of  |25,- 
000  had  been  issued;  and  that,  by  order  of 
court,  these  certificates  were  to  be  paid  im- 
mediately upon  the  sale  of  the  road,  and 
were  to  have  priority  over  everything  else. 
It  was  further  alleged  that  these  representa- 
tions were  false,  and  were,  at  the  time  made, 
known  to  be  false,  and  that  Eady  &  Mayfield 
were  thereby  defrauded.  Upon  this  accusa- 
tion, Drought  was  convicted.  He  moved  for 
a  new  trial,  and  the  motion  was  overruled. 

The  evidence  shows  that,  at  the  time 
Drought  made  these  representations,  the  road 
was  in  the  hands  of  a  receiver;  that  the  court 
had  Issued  an  order  allowing  the  receiver's 
certificates  to  be -issued;  that  Drought  fur- 
nished the  prosecutors  with  "papers  show- 
ing the  certificates  to  be  good";  that  the  court, 
by  the  decree  authorizing  the  issue  of  the 
certificates,  made  them  a  first  Hen  upon  the 
road  after  the  expense  of  administration  had 
been  paid,  and,  if  the  road  should  not  bring 
enough  at  the  sale  to  pay  the  expenses  and 
the  certificates,  then  the  latter  were  to  be- 
come a  first  lien  upon  the  road  in  the  hands 
of  the  purchaser  thereof.  The  evidence  fur- 
ther shows  that,  at  the  time  the  representa- 
tions were  made,  the  court  had  Issued  an 
order  for  the  sale  of  the  road,  and  that  the  up- 
set price  of  the  same  was  made  $75,000.  Aft- 
er the  representations  were  made,  it  appears 
that  the  road  was  exposed  to  sale,  and  failed 
to  brtaig  the  upset  price.  Another  order  for 
the  sale  was  then  issued,  in  which  the  upset 
price  was  placed  at  $40,000.  Again  the  road 
was  exposed  to  sale,  and  again  there  were  no 
bidders.  The  Judge  Issued  another  order  au- 
thorizing the  sale,  without  fixing  an  upset 
price,  and  the  road  was  sold  under  this  order 
for  $25,000.  This  amount  was  not  sutficient 
to  pay  off  the  expenses  of  administration  and 
the  certificates,  and  was  applied  to  the  settle- 
ment of  the  former.  Thus,  it  appears  from 
the  evidence  that  ail  the  material  representa- 
tions made  by  Drought  were  absolutely  true, 
to  wit,  that  the  receiver's  certificates  were 
good,  and  were  a  first  lien  upon  the  road,  and 
that  the  road  had  been  ordered  to  be  sold  at 
an  upset  price  of  $75,000,  which  would  have 
been  amply  sufficient  to  have  paid  off  all  ex- 
penses and  the  certificates.  Drought  could  be 
convicted  only  upon  the  theory  that  the  rep- 
resentations, at  the  time  the  exchange  took 
place,  were  false.  He  was  not  responsible 
for  decrees  of  court  made  afterwards,  which 
lessened  the  upset  price  of  the  road.  The  evi- 
dence is  clear  that,  at  the  time  he  made  the 
representation  that  the  upset  price  of  the 
road  was  $75,000,  It  was  true.  The  decree  of 
the  court  shows  it  to  have  been  true,  and  the 
later  decree,  fixing  it  at  $40,000,  was  issued 
after  the  sale  of  the  certificates  to  Eady  & 
Mayfield.    The  evidence  Is  equally  clear  as  to 


the  certificates  being  a  first  lien  npon  the 
road.  While  It  Is  true  that  the  order  or  de- 
cree authorizing  the  certificates  to  be  issued 
gave  priority  In  order  of  payment  to  elpenses 
of  administration.  It  can  be  fairly  Inferred 
from  the  evidence  that  Drought  furbished  the 
prosecutors  with  the  decrees  of  court  authoris- 
ing the  issue  of  the  certificates;  for  SuAth^ 
cashier  of  the  First  National  Bank  of  Oalnea- 
vUle,  6a.,  with  whom  the  certificates  were 
placed  as  collateral,  testified  that  Eady  Jk 
Mayfield  furnished  him  witli  papers  showing 
that  the  certificates  were  good.  Hie  decrees, 
if  they  had  them,  showed  that  they  gave  the 
expenses  of  administration  priority  of  psy- 
ment  over  the  certificates.  Even  if  the  de- 
crees were  not  exhibited,  the  testimony  of  B. 
G.  Smith,  one  of  the  witnesses  for  the  prose- 
cution, shows  that  Drought  told  Eady  &  May- 
field  that  the  expenses  of  administration  were 
to  be  paid  before  the  certificates.  If  tliis  tes- 
timony is  true,  they  could  not  have  been  de- 
ceived upon  this  point. 

The  real  question  in  the  case,  however,  is 
whether  the  certificates  were  a  good  and 
valid  lien  upon  the  road.  We  think,  from  the 
record  before  us,  that  they  were,  and  still  are, 
valid  and  binding  npon  the  road,  for  the  de- 
cree authorizing  their  issue  expressly  de- 
clares, in  substance,  that,  if  the  road  does 
not  bring  enough  at  the  sale  to  pay  both  the 
expenses  and  the  certificates,  the  latter  shall 
still  be  a  first  lien  on  the  road  in  the  hands 
of  the  purchaser.  If  any  other  order  or  de- 
cree was  passed  by  the  court  revoking  or 
changing  this  order,  it  does  not  appear  in  the 
record,  even  granting  that  the  court  could  pass 
an  order  displacing  the  lien  of  the  certificates 
after  they  had  been  issued,  and  were  in  the 
hands  of  innocent  purchasers.  If  such  an  or- 
der could  have  been  passed,  it  was  at  lease 
not  passed  until  after  the  alleged  fraudulent 
representations  were  made;  and,  as  before 
remarked.  Drought,  the  accused,  could  not  be 
held  responsible  for  subsequent  decrees  of  the 
court 

In  our  opinion,  the  state  failed  utterly  to 
make  out  the  material  allegations  In  the  ac- 
cusation. The  prosecution  seems  to  us  to  have 
been  Instituted  more  for  the  collection  of  a 
debt  than  to  enforce  the  criminal  law.  This 
court  is  now,  and  has  always  been.  In  favor 
of  the  strictest  enforcement  of  the  criminal 
laws  of  the  state;  but  it  is  now,  and  has  al- 
ways been,  opposed  to  any  use  of  criminal 
process  for  the  collection  of  debts.  If  courts 
were  allowed  to  equalize  errors,  or  to  set 
off  one  questionable  trade  against  another. 
this,  in  our  opinion,  would  be  a  proper  case 
to  do  so»  Even  if  all  the  charges  of  the  prose- 
cutors are  true,  the  evidence  in  the  record 
shows  that  Drought  got  no  advantage  of 
them.  He  gave  them  $2,400  worth  of  cer- 
tificates, which  are  a  first  lien  upon  a  railroads 
and  took  from  them  In  exchange  $800  Id 
cash,  and  $40,000  in  stock  of  a  cemetery  com- 
pany, which  at  that  time  had  not  been  oi^ 
ganised,  the  stock  representing  a  small  tiact 
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of  land,  in  whlcli  the  promoters  had  pnt  In 
cash  only  $700,  and  on  which  they  had  la- 
sned  stock  to  the  amount  of  $200,000.  Twen- 
ty thousand  didlars  of  this  stock  was  shortly 
thereafter  pledged  to  secure  a  loan  of  thirty- 
flye  dollars.  Altogether,  the  scheme  of  the 
cemetery  company,  as  shown  by  this  record, 
seems  equal  to  ai^  conceived  by  Mulberry  Sel- 
lers. Judgment  reversed.  All  the  justices  con- 
curringi 


(101  Oa.  S18) 

MATHEWS  V.  BALDWIN. 
(Supreme  Oourt  of  Georgia.  May  22,  1897.) 
Abdsi  of  PB00B8S— What  CJoxstitutes. 
Where  the  plaintiff  in  an  executioD,  issued 
upon  the  forecfosore  of  a  chattel  mortgage, 
caased  it  to  be  levied  upon  the  mortgaged  prop- 
erty, with  no  object  in  view  but  the  collection  of 
the  execution,  and  under  an  honest  belief  that 
such  property  was  subject  thereto,  he  was  not 
liable  in  damages  for  an  alleged  malicious  abuse 
of  this  process,  even  if.  as  matter  of  law,  under 
the  facts  as  they  existed,  such  belief  was  not 
well  founded,  and  it  was  also  true  that  he  caused 
the  officer,  hi  making  the  levy,  to  commit  a  tres- 
pass in  order  to  obtain  possession  of  the  proper- 
ty, and  was  himself,  both  at  and  after  the  time 
of  the  levy,  guilty  of  other  unlawful  acts  in  pro- 
curing the  levy  to  be  made  and  in  seeking  to  ren- 
der it  effectual.  (a>  If  any  liability  was  thus  in- 
curred, the  remedy  was  not  an  action  of  the  na- 
ture above  indicated. 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Randolph  county; 
H.  C.  Sheffield,  Judge. 

Action  by  A.  E.  Mathews  against  M.  A 
Baldwin  for  an  alleged  malicious  abuse  of 
process.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

W.  0.  WorriU,  for  plaintiff  hi  error.  J.  H. 
Guerry,  for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
against  M.  A.  Baldwin  for  the  alleged  mali- 
cious abuse  of  process.  It  appeared  on  the  trial 
that  a  chattel  mortgage  creating  a  lien  upon  a 
cow  had  been  assigned  to  the  defendant,  and 
that  he  foreclosed  the  same,  and  caused  It  to 
be  levied  upon  the  mortgaged  property,  the 
same  at  the  time  of  the  levy  being  in  the  pos- 
session of  the  plaintiff,  who  was  not  the 
mortgagor.  The  evidence  in  the  record  is  vo- 
luminous and  complicated;  and,  taking  it  all 
together,  it  would  be  by  no  means  esisy  to 
determine  whether,  at  the  time  of  the  levy, 
the  property  was  or  was  not  stlU  subject  to 
the  mortgage.  We  have,  however,  after  a 
careful  examination  of  all  the  testimony,  reach- 
ed the  conclusion  that  it  demanded  a  finding 
that  Baldwin,  in  causing  the  levy  to  be  made, 
did  80  under  an  honest  belief  that  the  property 
was  subject,  and  that  his  only  purpose  was  to 
collect  the  amount  due  him  on  the  mortgage. 
It  did  not  appear  that  he  was  maliciously  ei- 
ther using  or  abusing  the  process  for  the  pur- 
pose of  harassing  or  annoying  the  plaintiff. 
This  behig  so,  there  would  be  no  difficulty  at 
an  hi  holding  that  he  was  not  liable  in  the 
present  action.  If  the  levy  was  made  In  the 


usual  manner,  and  unaccompanied  by  any 
trespass  or  other  unlawful  act  There  was, 
however,  evidence  tending  to  show  that  Bald- 
win caused  the  constable  to  break  open  a  sta- 
ble in  order  to  obtahi  possession  of  the  cow, 
and  that  he  used  offensive  and  Insulting  lan- 
guage to  the  plaintiff  on  that  occasion.  There 
was  also  other  evidence  tending  to  show  that, 
after  the  officer  had  taken  possession  of  the 
cow,  he  delivered  her  to  Baldwin,  and  that  the 
latter  refused,  on  demand,  to  disclose  where 
the  cow  was,  and  thus  temporarily  prevented 
the  plaintiff  in  the  present  action,  who  had 
filed  a  claim  in  resistance  to  the  levy,  from' 
replevying  the  property.  The  evidence  for  the 
defendant  tended  to  show  that  he  had  not 
been  guilty  of  any  of  the  above-mentioned  im- 
proper acts.  The  court  directed  a  verdict  for 
the  defendant,  and  therefore,  in  dealing  with 
the  case,  the  question  to  be  determined  is 
whether  or  not  the  plaintiff  was  entitled  to  a 
recovery  if  the  evidence  on  her  side  presented 
the  truth  of  the  case. 

If  Baldwin  did  the  acts  above  mentioned, 
they  were,  of  course,  unbecoming  and  unhiw- 
ful;  but  we  are  unable  to  see  how  they  con- 
stituted a  malicious  abuse  of  the  process  in 
question.  As  stated  above,  the  evidence  shows 
conclusively  that  his  only  object  in  having 
the  levy  made  was  to  collect  the  execution, 
and  that  he  in  good  faith  believed  the  cow  was 
subject  to  it.  Granting  tliat  he  was  mis- 
taken as  to  these  matters,  it  still  remains  true, 
we  think,  that  he  was  not  maliciously  abusing 
the  process.  It  would  never  do  to  hold  thiit 
a  party  causing  a  levy  to  be  made  could  be 
subjected  to  an  action  of  this  kind,  merely 
because  it  turned  out  that  he  had  erroneously 
proceeded  against  property  not  legally  subject 
to  his  execution.  In  other  words,  a  man  In 
good  faith  seeking  to  enforce  a  supposed  right 
should  not  be  mulcted  in  damages,  as  would 
be  just  and  proper  in  a  case  where  his  conduct 
was  actually  malicious.  Whatever  liability,  if 
any,  Baldwin  may  have  incurred  in  causing 
the  stable  to  be  broken,  or  in  using  offenslvelan- 
guage  to  the  plaintiff,  or  in  concealing  the  cow 
after  the  levy,  if  he  in  fact  did  these  things 
or  any  of  them,  and  whatever  remedy  the 
plaintiff  may  have  as  to  these  matters,  we  are 
satisfied  tha/t  the  present  action  was  not  sus- 
tainable, and  that  there  was  no  error  in  dfa^ct- 
ing  a  verdict  in  favor  of  the  defendant  Judg- 
ment affirmed. 

aOl  6a.  336) 

CARLTON  V.  NATIONAL  BANK  OP 
ATHENS. 
(Supreme  Oourt  of  Georgia.    June  9,  1887.) 
Trial— Instructions. 

1.  The  principles  of  law  governing  this  case 
having  been  settled  when  it  was  here  before  (96 
Oa.  ^9,  23  S.  £1  388).  and  the  court  having 
charged  the  jury  in  accordance  therewith,  and 
the  jury  having,  upon  sufficient  evidence,  render- 
ed a  verdict  for  the  defendant,  there  is  no  legal 
reason  why  the  verdict  should  be  disturbed. 

2.  Where  a  petition  alleged  that  certain  con- 
veyances were  made  and  executed  by  the  peti- 
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tioner,  a  married  woman,  as  secorkies  for  the 
debt  of  her  son,  and  that  they  were  made  in  por- 
snance  of  a  scheme  suggested  by  the  defendant 
for  the  purpose  of  eyading  the  law  prohibiting 
married  women  from  becoming  sureties,  and 
were  therefore  void;    and  the  evidence  for  the 

Eetitioner  tended  to  show  that  such  a  scheme 
ad  been  suggested  by  the  defendant,  while  the 
evidence  on  the  other  side  tended  to  show  that 
the  defendant  had  not  suggested  or  participated 
in  such  a  scheme,  there  was  no  error  in  restrict- 
ing the  jury,  in  passing  upon  the  9uestion  of 
suretyship  or  no  suretyship,  to  a  consideration  of 
the  allegations  made  in  the  petition,  and  of  the 
evidence  pro  and  con  with  reference  to  the  same. 
(Syllabus  by  the  Court) 

Error  from  saperior  court,  Clarke  county; 
N.  L.  Hutchins,  Judge. 

Equitable  action  by  Laura  T.  Carlton  agalnat 
the  National  Bank  of  Athens  to  enjoin  the 
sale  of  a  tract  of  land  under  execution  in 
favor  of  the  bank  against  R.  G.  Taylor.  From 
a  judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

W.  S.  Basinger,  H.  T.  Lewis,  and  Calvin 
George,  for  plaintiff  In  error.  Erwin  &  Er- 
win  and  J.  J.  Strickland,  for  defendant  in  er- 
ror. 


SIMMONS,  C.  J.  This  case  was  here  before, 
and  will  be  found  reported  in  96  Ga.  469,  23 
S.  E.  388.  The  principles  which  we  think 
controlling  on  the  issues  involved  were  there 
laid  down,  and,  upon  the  subsequent  trial  in 
the  court  below,  the  charge  of  the  cdurt  was 
in  accordance  therewith.  The  jury  returned 
a  verdict  for  the  defendant,  the  National 
Bank  of  Athens,  upon  evidence  amply  suffi- 
cient to  support  it  After  a  careful  considera- 
tion of  the  17  grounds  of  the  original  and 
amended  motions  for  a  new  trial,  we  think 
that  they  are  not  well  founded.  There  was  no 
error  committed  in  the  admission  or  rejection 
of  evidence  in  so  far  as  complaint  thereof  is 
made.  Hie  requests  to  charge  were,  where 
sound  and  applicable  to  the  case  as  made  by 
the  pleadings  and  the  evidence,  covered  by 
the  charge  as  given.  There  was  therefore  no 
error  in  the  refusal  of  the  trial  Judge  to  grant 
a  new  trial. 

2.  The  portions  of  the  charge  of  which  com- 
plaint is  made  are,  as  above  stated,  in  accord- 
ance with  the  principles  laid  down  by  this 
court  when  the  case  was  here  before.  Two 
grounds  of  the  amended  motion  for  a  new 
trial,  which  require  special  consideration,  are 
as  follows:  **(3)  Because  the  Judge  erred  In 
charging  the  Jury  upon  the  subject  of  the 
contract  concerning  the  Athens  property  as 
lOUows:  'If  the  note  and  deed  given  by  Mrs. 
Carlton  to  the  bank  was  understood  between 
her  and  the  bank  officer  to  be  given  and  held 
by  the  bank  against  her  as  surety  for  Taylor, 
then  she  is  notbound;  while,  if  it  was  not 
so  understood,  but  is.  In  fact,  what  it  is  pre- 
sumed from  the  note  and  deed  to  be,— her 
own  debt,— then  she  is  bound  by  It;  the  er- 
ror being  that  the  said  charge  tended  to  mis- 
lead the  Jury  into  ihe  belief  that  Mrs.  Carl- 
ton was  free  from  liability  on  said  note  and 


deed  only  if  there  was  sn  nnderstandfaig  be- 
tween herself  and  the  bank  that  she  became 
only  a  surety  thereby,  and  not  free  from 
liability  if  there  was  no  such  understand- 
ing, even  though  she  may.  In  fiict,  have 
become  only  a  surety  thereby.  (4)  Becaose 
the  Judge  erred  In  charging  the  Jury,  upon 
the  subject  of  the  contract  affecting  the 
Morgan  county  property,  aa  follows:  *It 
you  find,  under  the  law  as  given  you  in 
charge,  that  the  deed  to  the  Morgan  county 
land  was  made  by  Mrs.  Carlton  to  Taylor  in 
pursuance  of  a  scheme  suggested  by  the  of- 
ficer of  the  bank,  whereby  she  should  be- 
come surety  for  Taylor  to  the  t>ank,  and  to 
evade  the  law  against  a  married  woman  mak- 
ing a  contract  of  suretyship,  then  you  should 
find  that  deed  void,  and  that  the  sale  of  the 
land  under  the  fl.  fa.  In  favor  of  the  bank 
against  Taylor  be  perpetually  enjoined.  If, 
on  the  other  hand,  you  find  that  Mrs.  Carlton, 
not  upon  the  suggestion  of  a  scheme  by  the 
officer  of  the  bank  made  to  obtain  her  as  sure- 
ty for  her  son,  voluntarily,  upon  the  request 
of  her  son,  conveyed  the  title  to  him.  not  to 
become  security,  but  to  enable  him  to  secure 
a  debt  that  he  owed  the  bank,  or  to  oibtaln 
credit  or  indulgence  or  other  benefit  given 
him,  and  the  bank  took  the  deed  under  the 
rules  stated,  then  Mrs.  Carlton  is  bound  by 
her  deed,  and  your  verdict  should  be  for  the 
defendant  as  to  that  issue,'— the  error  being 
that  the  said  charge  tended  to  mislead  the  Jury 
Into  the  belief  that  the  said  deed  was  void, 
and  Mrs.  Carlton  free  from  llabQIty  there- 
for, only  if  it  was  made  in  pursuance  of  a 
scheme  to  make  her  surety  suggested  by  the 
officer  of  the  bank;  and  that  the  deed  was 
valid,  and  Mrs.  Carlton  liable,  if  there  was 
no  such  suggestion  from  the  officer  of  the 
bank,  even  though  she  may,  in  fact,  have 
made  it  for  the  sole  purpose  of  becoming  sure- 
ty thereby."  The  charge  as  given  is  not,  for 
the  reasons  alleged  in  this  ground  of  the  mo- 
tion, erroneous.  The  petition  alleged  that  the 
conveyances  in  question  were  made  and  exe- 
cuted by  Mrs.  Carlton  as  surety  for  the  debts 
of  her  son,  in  pursuance  of  a  scheme  sug- 
gested by  an  agent  of  the  bank,  for  the  pur- 
pose of  evading  the  law  which  prohibits  a 
married  woman  becoming  surety,  and  that 
there  was  an  understanding  between  Mrs. 
Carlton  and  the  agent  of  the  bank  that  she 
was  to  be  surety  only  for  the  debts  of  her 
son.  The  answer  of  the  bank  denied  any 
such  understanding,  scheme,  or  suggestion 
of  a  scheme.  The  evidence  introduced  by  the 
one  side  tended  to  show  that  an  agent  of  the 
bank  had  suggested  such  a  scheme;  that  in- 
troduced by  the  other,  that  the  agents  of  the 
bank  had  not  suggested  or  participated  in  any 
such  scheme.  From  the  evidence  the  Jury 
could  have  believed  that  the  bank  was  party 
to  the  scheme  whereby  Mrs.  Carlton  sought 
to  evade  the  law  relating  to  the  suretyship  of 
married  women,  and  that  It  was  understood 
between  her  and  the  bank  officer  that  she 
was  surety  for  her  son;   or  they  could  have 
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believed  from  the  evidence  that  the  t»ank*s 
part  In  the  tranaactions  had  been  entirely 
t>ona  fide.  If  the  evidence  of  the  plaintiff,  tend- 
ing to  prove  an  nnderstandlng  between  the 
bank's  agent  and  Mrs.  Carlton,  and  the  sug- 
gestion by  such  agent  of  the  scheme  alleged, 
be  rejected  as  nntrue,  there  was  no  evidence 
of  notice  to  the  bank  in  any  other  way,  or  of 
knowledge  on  the  part  of  the  bank  officials  de- 
rived from  any  other  source,  and  therefore 
no  evidence  to  support  a  finding  other  than 
that  the  bank  acted  innocently  with  regard  to 
the  whole  matter.  This  being  true,  we  think  that 
there  was  no  error  In  confining  the  charge  to 
the  issues  made,  and  restricting  the  jury,  in 
passing  upon  the  question  of  suretyship  or  no 
suretyship,  to  a  consideration  of  the  allegations 
made  in  the  petition  of  the  plaintiff,  and  of 
the  evidence  pro  et  con  with  reference  to  the 
same.  When  a  plaintiff,  in  his  declaration, 
sets  out  plainly  and  distinctly  his  cause  of 
action,  and  undertakes  to  sdpport  it  by  evi- 
dence,  and  the  defendant.  In  his  answer,  de- 
nies the  allegations  made  in  cue  declaration, 
and  undertakes  to  support  the  denial  by  evi- 
dence, and  the  issue  so  joined  is  the  only  is- 
sue on  trial,  it  is  not  reversible  error  for  the 
trial  judge  to  fail  or  neglect  to  instruct  the 
jury  upon  a  theory  other  than  that  made  in. 
the  pleadings  and  by  the  evidence.  Judg- 
ment affirmed. 

OOBB,  J.,  disqualified. 


(101  Oa.  370) 

CHENEY  V.  THOMPSON  HILBS  00. 

(Supreme  Court  of  Georgia.     June  10,  1897.) 

Promibsobt   Notes  —  Indorsbrs  —  Plbadino^ 
Harmlbss  Error. 

1.  Where  an  indorser  for  value  of  a  promis- 
■ory  note  was  properly  sued  as  such,  but  at  the 
trial  the  plaintiff  filed  an  amendment  to  his  pe- 
tition which,  in  effect,  alleged  that  the  defendant 
was  not  liable  as  indorser,  out  had  in  the  first  in- 
stance signed  the  note  as  a  surety  thereon,  and 
a  verdict  was  thereupon  rendered  in  the  plain- 
tiffs favor,  it  will  not  be  set  aside  merely  be- 
cause of  this  unnecessary  and  inappropriate 
change  in  the  plaintiff's  pleadings;  the  record 
disclosing  beyond  a  doubt  that  there  was  no  mer- 
itorious defense  of  which  the  defendant,  in  ei- 
ther relation  to  the  paper  sued  on,  could  have 
availed  himself. 

2.  Inasmuch,  however,  as  the  defendant  had. 
In  perfect  strictness,  a  right  to  be  sued,  and  to 
have  a  judgment  rendered  against  him,  in  the 
exact  oapacilj  hi  which  he  actuallv  contracted, 
direction  is  given  that  the  declaration  be  restor- 
ed to  its  original  form  by  entering  an  order  strik- 
ing the  amendment  to  the  same. 

3.  Except  as  to  the  matter  dealt  with  above, 
no  qaestion  of  material  consequence  is  presented 
for  determination  in  the  present  case. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  by  the  Thompson  Hlles  Company 
against  A.  D.  Cheney  and  others  on  a  prom- 
issory note.  From  a  judgment  for  plaintiff^ 
defendant  Cheney  brings  error.    Affirmed. 

C.  A.  Thomwell,  for  plaintiff  in  error.  W. 
H.  Bnnis,  for  defendant  in  error. 


LUMPKIN,  P.  J.  The  Thompson  Hlles 
Company  brought  an  action  against  Phil 
Daniel  and  Abe  Jackson,  as  makers,  and  A. 
D.  Cheney,  as  Indorser,  of  a  promissory  note. 
Subsequently  the  plaintiff  filed  an  amenda- 
tion  in  these  words:  "And  now  comes 
Thompson  Hlles  Company,  and  strikes  the 
name  of  A.  D.  Cheney  as  Indorser,  and  sues 
A,  D.  Cheney  as  surety."  Thereupon  the  de- 
fendant Cheney  filed  a  plea  in  the  follow- 
ing language:  "And  now  comes  the  defend- 
ant, and  says  he  was  Indorser  on  the  note, 
and  not  surety."  The  note  in  question  was 
signed  by  Phil  Daniel  and  Abe  Jackson,  and 
was  payable  to  the  order  of  A.  D.  Cheney, 
who  indorsed  his  name  across  the  face  of 
the  note,  and  thus  transferred  it  to  the  plain- 
tiff. If  he  had  written  his  name  across  the 
back  of  the  note,  there  could  be  no  possible 
question  that  he  was  In  the  strictest  sense  an 
Indorser  of  the  paper.  That,  instead  of  so 
doing,  he  wrote  his  name  across  the  face  of 
the  paper  makes  no  substantial  difference. 
The  suit,  therefore,  was  properly  brought  In 
the  first  instance  agahist  Cheney,  as  indorser, 
and«the  change  made  In  the  plaintlfTs  plead- 
ings was  not  only  unnecessary,  but  inappro- 
priate. Inasmuch,  however,  as  the  record 
discloses  that  there  was  no  meritorious  de- 
fense of  which  the  defendant  Cheney,  in  ei- 
ther relation  to  the  paper  sued  on,  could  have 
availed  himself,  the  judgment  against  him 
was  in  accord  with  the  substantial  justice  of 
the  case.  Nevertheless,  It  was  his  strict  legal 
right  to  be  sued,  and  to  have  a  judgment 
against  him,  in  the  exact  capacity  in  which 
he  actually  contracted.  Direction  is  there- 
fore given  that  the  declaration  be  restored 
to  its  original  form  by  entering  an  osder 
striking  the  plaintlfTs  amendment  thereto. 
A  precedent  for  this  course  is  to  be  found  in 
the  case  of  Ware  v.  Bank,  59  Ga.  M>.  Af- 
firmed, with  directions. 


(101  Ga.  698) 
BARNES,  Sheriff,  v.  BLUTHENTHAL  et  al. 
(Supreme  Court  of  Oeorgia.    July  7,  1807.) 

0>URTS— JURISUIOTTOH— EXBCUnON  SALS— LlABIIr 
ITT  OF  BlDDBR. 

1.  Where  a  sheriff  lawfully  sold  personaltv  un- 
der an  execution,  and,  upon  the  purchasers  re- 
fusal to  comply  with  the  terms  of  the  sale,  the 

i>roperty  was  resold  at  his  risk,  and  brought  a 
ower  price,  any  absolutely  necessary  and  proper 
expense  attendant  uoon  the  keeping  and  storage 
of  the  property  pendhig  the  readvertisement  and 
sale  of  the  same  may  be  treated  as  increasing  the 
deficiency  for  which  the  original  parchaser  was 
liable;  and  an  action  by  the  sheriff  for  the  total 
deficiency,  indnding  this  expense  and  the  differ- 
ence in  price,  is.  when  the  sum  of  both  items  ex- 
ceeds $100,  maintainable  in  a  court  which,  relar 
tive  to  actions  of  tkiis  character,  has  jurisdiction 
in  cases  where  the  principal  sum  claimed,  exclu- 
sive of  interest,  exceeds  $100. 

2.  The  court  erred  in  sustaining  the  demurrer 
to  the  plaintiffs  declaration. 

(SylUbus  by  the  Court) 

Error  from  city  court  of  Atlanta;  J.  D.  Ber- 
ry, Judge. 
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Action  by  J.  J.  Barnes,  sheriff,  for  the  use  of 
E.  A.  Rose,  against  Bluthenthal  &  Blckert  to 
recover  damages  for  a  breach  of  contract  for 
sale  under  a  venditioni  exponas.  From  an  or- 
der sustaining  defendants'  demurrer  to  plain- 
tiff's petition,  plaintiff  brings  error.    Reversed. 

Mayson  &  Hill,  for  plaintiff  In  error.  Glenn, 
Slaton  &  Phillips,  for  defendants  In  error. 

PISH,  J.  Barnes,  sheriff  of  Fulton  county, 
brought  his  action  against  Bluthenthal  &  Blck- 
ert In  the  city  court  of  Atlanta,  alleging  that 
on  February  4,  1S84,  he,  as  such  sheriff,  duly 
exposed  for  sale,  under  order  of  the  superior 
court  of  Fulton  county.  In  the  case  of  Mrs.  B. 
A.  Rose  versus  Rose  &  Son,  the  stock  of  liq- 
uors belonging  to  Rose  &  Son;  that  defendants 
became  the  purchasers  at  $1,250,  l)eing  the 
highest  and  best  bidders;  that  they  refused 
to  comply  with  their  bid,  and  pay  the  same, 
whereupon  another  order  was  procured  In  the 
same  case  from  said  superior  court,  under 
which  List  order  the  liquors  were  exposed  to 
sale  by  plaintiff  on  February  18,  18d5,  at  the 
same  place,  and  defendants  again  bid  on  them, 
but  at  the  second  sale  they  brought  only  $1,- 
201;  that  defendants  were  notified,  when  they 
refused  to  comply  with  their  bid  at  the  first 
sale,  that  the  liquors  would  be  resold  at  their 
risk;  that  the  storage  tm  the  liquors,  pending 
the  readvertisement  and  sale  was  162.50,  which 
amount  and  the  $49  differencebetween  the  bids 
by  the  defendants  at  the  first  and  second  sales 
they  had  refused  to  pay.  An  amendment  was 
allowed,  so  that  the  suit  should  proceed  In 
the  name  of  Barnes,  sheriff,  for  the  use  of 
Mrs.  B.  A.  Rose.  When  the  case  was  called 
for  trial,  the  defendants  demurred  orally  to 
the  declaration,  and  moved  to  dismiss  the 
same,  on  the  grounds  (1)  that  the  plaintiff 
could  not  recover  the  amount  sued  for  ia  his 
capacity  as  sheriff,  and  (2)  that  the  Item  for 
loss  by  storage  charges,  pending  resale,  could 
not  be  recovered  by  the  sheriff,  and,  as  that 
fact  appeared  by  the  declaration,  the  court  was 
without  Jurisdiction,  and  the  case  should  be 
dismissed.  The  demurrer  was  sustained,  and 
the  case  dismissed;  whereupon  the  plaintiff 
excepted. 

The  controlling  question  in  this  case  is 
whether  the  storage  for  the  stock  of  liquors 
levied  on  by  the  sheriff,  from  the  date  of  the 
first  sale  to  the  time  of  the  second  sale,  can 
be  recovered  from  defendants.  In  Robertson 
V.  Smith,  37  Qa.  604,  the  Justice  and  legality 
of  expenses  of  this  kind  are  fully  recognised, 
and  are  considered  as  costs,  for  which,  in  that 
case,  the  court  entered  up  Judgment  In  favor 
of  the  sheriff  against  the  plaintiff,  who  had 
dismissed  his  case.  In  Alexander  v.  Herring, 
54  Ga.  200,  It  was  held  that  "the  measure  of 
damages,  in  a  suit  by  an  administrator  against 
a  purchaser  at  his  sale  for  a  deficiency  in  the 
amount  of  a  second  sale.  Is  what  must  be  add- 
ed to  the  amount  of  the  second  sale  to  put  the 
administrator  In  the  same  position  as  If  the 
defendant  had  fully  complied  with  his  bld«" 


In  that  case  the  adminlsti-ator  was  allowed  to 
recover  from  the  purchaser  at  the  first  aale, 
who  failed  to  comply  with  his  bid,  taxes 
which  accrued,  betwe^i  the  two  sales,  on  the 
land  sold,  and  which  had  been  paid  Ijj  the  ad- 
mhilstrator.  The  court  said:  "It  is  the  plain 
Intent  of  the  statute  to  protect  the  beneficiaries 
of  the  sale  to  the  full  amount  of  the  bid,— to 
provide  no  harm  shall  come  to  tliem  from  this 
repudiation  of  the  contract  by  the  bidder." 
The  seller  should  be  made  as  whc^e  as  If  the 
bidder  had  complied  with  his  bid.  If  It  be 
necessary,  for  its  proper  care  and  preserva- 
tion, that  property  levied  upon  by  a  sheriff 
should  be  stored  until  it  can  be  duly  sold, 
then  the  expense  of  such  storage  must  fall 
upon  some  one.  Ordinarily  it  would  fall  up- 
on the  defendant,  as  the  plaintiff  has  the 
right  to  have  his  Judgment  fully  satisfied  out 
of  the  defendant's  property.  Where,  howev- 
er, the  defendant  permits  his  property  to  go  to 
sale,  and  the  ifurcbaser  thereof  fails  and  re- 
fuses to  comply  with  his  bid,  and  thus  causes 
delay  luid  necessary  expense,  it  is  but  strict 
right  and  Justice  that  such  expense  should  fall 
upon  the  recalcitrant  bidder.  Under  such  cir- 
cumstances, any  absolutely  necessary  and  prop- 
er expense  attendant  upon  the  keeping  and  stor- 
age of  the  property  pending'  the  readvertise- 
ment and  sale  of  the  same  may  be  treated  as 
increasing  the  deficiency  for  which  the  original 
purchaser  is  liable.  This  rule,  however,  should 
be  restricted  to  absolutely  necessary  and  un- 
avoidable expenses,  and  to  such  as,  where  to 
hold  otherwise,  would  be  a  hardship  upon  the 
ofllcer.  Section  5460  of  the  Civil  Code  pro- 
vides that  It  shall  be  at  the  option  of  the 
sheriff  to  proceed  against  the  recusant  pur- 
chaser for  the  full  amount  of  the  purchase 
money,  or  to  resell  the  property  and  then  pro- 
ceed against  the  first  purchaser  for  the  de- 
ficiency arising  from  the  sale.  Section  5467 
says:  "The  action  may  be  brought  in  the 
name  of  the  sheriff  making  the  sale,  for  the 
use  of  the  i^lntiff  or  defendant  In  execution, 
or  any  other  person  in  hiterest,  aa  the  case 
may  be."  The  sheriff  Is  the  real  party  plain- 
tiff. The  contract  sued  on  was  made  with 
him,  and  it  was  optional  with  him  whether 
he  would  sue  for  the  full  amount  of  the  pur- 
chase money,  or  resell  and  sue  for  the  de- 
ficiency arising  from  the  last  sale.  The  usee 
Is  made  a  party  simply  to  show,  in  the  lan- 
guage of  the  statute,  the  "person  in  Interest" 
The  suit,  as  amended,  therefore,  was  properly 
brought  Glenn  v.  Black,  31  Ga.  dd3;  Shar- 
man  v.  Walker,  68  6a.  148.  The  act  of  De- 
cember 11,  1804  (Acts  1804,  p.  209)  provides 
that  "the  city  court  of  Atlanta  shall  not  have 
Jurisdiction  of  any  suit  or  cause  of  actton 
where  the  principal  sum  claimed,  exclusive  of 
hiterest,  does  not  exceed  one  hundred  dollars, 
in  cases  where  the  Jurisdiction  is  now  vested 
In  the  Justice  courts."  As  the  plaintiff,  upon 
proper  proof,  was  entitled  to  recover  the  $4d, 
the  difference  between  the  bid  at  which  de- 
fendants purchased  at  the  first  sale  and  the 
price  at  which  the  ptofiertj  was  resold,  and. 
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is  addition  to  that,  tbe  necessary  expense  of 
storage,  alleged  to  be  $62.60,  thus  making  the 
principal  sum  claimed,  exdnsive  of  interest, 
more  than  $100,  the  ahove-cited  act  does  not 
apply,  and  the  city  court  had  jurisdiction. 

2.  The  court  erred  in  sustaining  the  demur- 
rer to  the  plaintilTs  decLiration.  Judgment  re- 
versed.  All  the  Justices  concurring. 


(101  Oa.  Wl) 

GAY  et  al.  v.  SANDERS. 
(  Supreme  Court  of  Georgia.     July  8,  1807.) 
Wiu/—E:xboutxon— Validity— Effect  of   Pbo- 

BATB— MlNOK  HbIBS— RbCORD  OX  APPBAL. 

1.  A  paper,  intended  as  a  last  will,  but  which 
was  attested  by  only  one  witness,  is  Toid  as  a 
will,  and  is  not  entitled  to  inrobate  and  recoid  as 
such,  and  a  judgment  ordering  its  probate  gires 
it  no  effect  as  a  will  in  any  proceeding  where  its 
validity  may  be  called  in  question. 

2.  Where  certain  hevn  at  law  of  an  Intestate 
agreed  in  writing  to  the  probate  as  a  will  of  such 
a  paper,  and  under  such  agreement  it  was  pro- 
bated by  the  ordinary,  and  a  named  executor  pro- 
ceeded to  dispose  of  the  estate  thereunder,  such 
distribution  would,  because  of  the  agreement,  be 
binding  on  the  heirs  who  were  sui  juris  and  con- 
sented thereto,  but  minor  heirs  of  the  intestate 
are  in  no  way  bound  thereby. 

3.  This  court  must  deal  with  the  judgment  of 
the  court  below  as  it  appears  in  the  record. 
Where  a  certificate  of  the  presiding  judge  is  at- 
tached that,  although  the  judgment  rendered 
wais  one  of  nonsuit,  yet  he  intended  to  direct  a 
verdict,  only  the  judgment  as  it  appears  in  the 
record  will  be  considered.  In  this  case,  how- 
ever, either  the  direction  of  a  verdict  or  the 
grant  of  a  nonsuit  was  error. 

(Syllabus  by  the  Ck>urt) 

Brror  from  superior  court.  Clay  county;  H. 
a  Sheffield,  Judge. 

Action  by  R.  J.  Gay  and  others  against  L 
J.  Sanders  to  contest  his  authority  as  executor. 
Defendant  had  Judgment,  and  plaintiffs  bring 
error.     Reversed. 

R.  H.  Powell  &  Son,  for  plaintiffs  in  error. 
Oarence  Wilson,  for  defendant  in  error. 

SIMMONS,  G.  J.  Hie  paper  upon  which  the 
defendant  relied  as  giving  authority  for  his 
becoming  executor  purported  to  be  a  last 
will  and  testament,  but  was  attested  by  only 
one  witness.  As  a  will  It  was  void.  "All 
wills  (except  nuncupative  wills)  disposing  of 
realty  or  personalty  shall  be  attested  and  sub- 
scribed In  the  presence  of  the  testator  by 
three  or  more  competent  witnesses."  Civ,  Code, 
S  8272.  And  in  the  case  of  Thornton  v.  Chis- 
holm,  20  Ga.  338,  this  court  held  that  an  instru- 
ment attested  by  two  witnesses  only  was  void 
as  a  will.  A  judgment  of  the  court  of  ordin- 
ary, ordering  the  probate  df  such  a  paper,  at- 
tested by  one  witness  only,  gives  that  paper 
no  effect  as  a  will  in  any  proceeding  in  which 
its  validity  may  be  called  In  question.  The 
court  of  ordinary  is  without  jurisdiction  to 
render  such  Judgment,  which  is,  therefore, 
void.  **The  will  •  •  •  had  been  proven 
and  admitted  to  record,  and  yet  it  had  no  at- 
testing witnesses,  as  appears  from  the  pro- 
bate itself.    It  is  conceded  that  It  had  no  sub- 


scribing witnesses.  The  will  was,  there- 
fore, utterly  void,  and  of  no  effect  It  was 
competent,  therefore,  to  move  at  any  time  to 
set  aside  the  judgment  of  the  ordinary  ad- 
mitting this  paper  to  probate.  It  was  a  nul- 
lity upon  its  face,  and  in  favor  of  such  a 
judgment  nothing  can  be  presumed."  Hooks 
V.  Stamper,  18  Ga.  471.  "A  will  attested  by 
only  two  witnesses  is  void,  and  can  derive  no 
aid  from  probate  and  being  admitted  to  rec- 
ord. The  judgment  of  probate  is  not  merely 
erroneous,  but  an  absolute  nullity  on  its 
face.  No  motion  to  set  It  aside  is  requisite, 
nor  is  it  ever  too  late  to  urge  its  Invalidity." 
Cureton  v.  Taylor,  88  Ga.  400,  15  S.  E.  643. 

2.  While  such  a  paper,  though  ordered  to 
probate,  is  ineffective  as  a  will,  yet  where 
certain  heirs  at  law  of  an  Intestate  agreed  In 
writing  to  its  probate  as  a  will,  and  under 
such  agreement  it  was  so  probated  by  the  or- 
dinary, and  a  named  executor  proceeded  to 
dispose  of  the  estate  thereunder,  such  dis- 
tribution would,  t)ecause  of  the  agreement, 
be  binding  on  the  heirs  who  were  sui  juris 
and  consenting  thereto,  but  minor  heirs  of 
the  intestate  would  be  in  no  way  bound 
thereby.  By  the  agreement,  those  heirs  who 
(being  at  the  time  sui  juris)  entered  Into  it 
are  estopped  to  contest  the  validity  of  the 
p&per  probated,  or  to  attack  the  authority  of 
the  executor  to  whose  appointment  they  have 
by  their  agreement  consented.  Clearly,  how- 
ever, this  cannot  apply  to  minor  heirs,  even 
though  they  may  have  entered  into  the  writ- 
ten agreement,  provided  they  revoke  their  act 
within  reasonable  time  after  tneir  majority. 
A  fortiori,  a  minor  heir  is  not  bound  or  estop- 
ped where  he  was  not  a  party  to  the  agree- 
ment in  question,  even  though  he  may,  dur- 
ing his  minority,  have  acquiesced  in  tbe  ar- 
rangements made,  and  raised  no  objection  to 
them.  These  minor  heirs  being  not  bonnd 
by  the  agreement,  the  defendant  was,  as  to 
them,  executor  de  son  tort,  and  liable  under 
section  8310  of  the  Civil  Code. 

&  In  certifying  the  bill  of  exceptions,  tbe 
trial  judge  explains  that  the  grant  of  the  non- 
suit was  inadvertent,  his  Intention  having 
been  to  direct  a  verdict  This  court  must  deal 
with  the  judgment  of  the  court  below  as  it 
appears  In  the  record,  and  can  consider  only 
the  judgment  there  appearing.  In  this  case, 
however,  either  the  direction  of  a  verdict  or 
the  grant  of  a  nonsuit  was  error.  The  evi- 
dence was  conflicting,  and  was  sufficient  to 
have  supported  a  verdict  for  the  plaintiffs;  and 
the  case  should,  therefore,  have  gone  to  the 
jury.  Judgment  reversed.  All  the  jnstices 
concurring. 


(102  Qa.  50) 
RUTHERFORD  v.  LARNED. 
(Supreme  Court  of  Georgia.     July  8,  1897.). 
Trusts— MoBTOAOBS^DBPBMSBs—BBTOpniL. 
Where  a  trustee,  under  an  order  granted 
upon  his  own  application  by  a  judge  of  the  supe- 
rior court,  borrowed  money  with  which  to  pay 
off  existing  liens  on  land  alleged  to  be  held  by 
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the  applicant  In  tnut,  and  aecnred  the  payment 
of  the  loan  thus  made  by  a  mortgage  on  the 
land,  as  by  such  order  authorized,  the  successor 
of  that  trustee  could  not  set  up,  as  a  defense  to  a 
proceeding  by  the  lender  to  foreclose  such  mort- 
gage, that  the  order  in  question  was  roid,  be- 
cause of  a  disaualification  on  the  part  of  the 
iudge  to  grant  ft  or  on  any  ground  necessarily 
passed  upon  by  the  judge  in  granting  the  order. 
Even  if  the  alleged  disqualification  existed,  or 
there  was  any  other  reason  why  the  order  should 
not  in  the  first  instance  hare  been  granted,  and 
if  as  a  consequence  it  was  open  to  attack  by  a 
person  authorized  to  make  it,  the  original  trus- 
tee was  estopped  from  so  doing,  and  his  succes- 
sor, as  to  this  matter,  occupies  no  better  foot- 
ing. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Crawford  coun- 
ty;   W.  H.  Felton,  Jr..  Judge. 

Suit  by  Walter  Larned  against  Taylor  G. 
Rutherford,  trustee,  etc.,  to  foreclose  a  mort- 
gage. There  was  a  decree  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Berner  &  Bloodworth,  for  plaintiff  in  error. 
Guerry  &  Hall,  for  defendant  in  error. 

COBB,  J.  A.  W.  Gibson,  as  trustee  for 
Julia  F.  Rutherford  and  her  children,  made 
to  the  judge  of  the  superior  court  an  appli- 
cation, in  which  it  was  set  forth  that  the 
estate  of  which  he  was  trustee  had  contract- 
ed debts  for  which  it  waa  legally  liable,  and 
that  for  their  payment  the  property  of  the 
estate  would  be  sold,  and  prayed  for  an  or- 
der authorizing  him  to  borrow  the  sum  of 
$1,200,  and  to  secure  the  payment  by  mort- 
gage on  the  trust  property.  Upon  this  ap- 
plication an  order  was  passed  authorizing 
the  trustee  to  make  the  loan  and  execute 
the  mortgage.  Under  this  authority  Gibson, 
aa  trustee,  borrowed  $1,200  from  one  J.  H. 
Tallman,  made  a  note  for  the  amount,  and 
executed  a  mortgage  upon  the  trust  property 
to  secure  its  payment  The  note  and  mort- 
gage was  subsequently  transferred  to  Wal- 
ter Lamed,  who  filed  a  petition  to  foreclose 
the  mortgage  against  Taylor  G.  Rutherford, 
who  had  been  appointed  trustee  to  succeed 
Gibson.  To  this  petition  the  defendant 
pleaded:  That,  under  the  terms  of  the  deed 
creating  the  trust,  the  lands  could  not  be 
Incumbered  by  mortgage,  there  being  no 
trustee  for  the  remainder-men,  nor  could  any 
guardian  ad  litem  be  appointed  so  as  to  bind 
the  estate.  That  the  estates  created  were 
too  contingent  to  authorize  the  creating  of 
the  mortgage.  That  the  order  authorizing 
the  trustee  to  create  the  mortgage  was  void, 
because  the  judge  who  passed  it  was  dis- 
qualified to  grant  the  same;  the  purpose  of 
the  mortgage  being  to  pay  off  a  debt  to  a 
corporation  on  a  judgment  which  had  been 
obtained  by  the  services  of  a  law  firm  of 
which  such  judge  was  then  a  member.  That 
the  debt  the  mortgage  was  given  to  secure 
was  not  a  debt  due  by  the  trust  estate,  but 
was  due  by  the  husband  of  one  of  the  ben- 
eficiaries, and  that  plaintiff  had  notice  of 
this  fact  The  judge  directed  a  verdict  for 
the  plaintiff,  and  this  is  assigned  as  error. 


Gibson,  the  trustee,  having  applied  for  an 
order  authorizing  him  to  create  the  lien  upon 
the  property  of  the  trust  estate,  and  having 
set  forth  in  the  petition  facts  which  would 
authorize  the  judge  to  pass  such  an  order,  and 
having  thus  secured  the  order,  and  upon  the 
faith  of  It  having  obtained  from  the  person 
under  whom  the  plaintiff  claims  the  money 
which  was  necessary  to  discharge  the  debts 
alleged  to  be  due  by  the  trust  estate,  and 
having  so  applied  it.  It  does  not  lie  in  the 
month  of  his  successor  to  say  that  the  pro- 
ceeding was  improperly  instituted,  nor  that 
the  order  was  Improperly  granted,  nor  that 
it  was  granted  by  a  judge  who  was  disqual- 
ified to  act  in  the  mattter.  The  trustee  at 
the  time  the  order  was  passed  would  cer- 
tainly be  estopped  from  setting  up  the  de- 
fenses which  are  now  relied  on,  and  in  this 
regard  his  successor  occupies  no  better  foot- 
ing than  he  would.  It  is  true  that  it  has 
been  held  by  this  court  that  an  administra- 
tor who  makes  an  unauthorized  sale  of  prop- 
erty belonging  to  the  estate  will  not  be  es- 
topped from  recovering  it  back,  and  that  an 
administratrix  standing  by  and  seeing  prop- 
erty of  the  Intestate  sold  under  a  void  fi.  fa. 
would  not  work  an  estoppel  upon  her  suc- 
cessor in  office,  so  as  to  prevent  him  from 
attacking  the  validity  of  the  sale.  See  Wil- 
klns  V.  McGehee,  86  Ga.  764,  771.  IB  S.  E. 
84,  and  cases  cited.  But  it  never  has  been 
held  that  a  judgment  of  a  court  of  competent 
jurisdiction  in  a  suit,  rendered  in  favor  of  or 
against  a  trustee  who  was  properly  before 
the  court,  would  not  be  conclusive  upon  the 
trustee  and  his  successor  in  office  as  to  all 
matters  which  were  Involved  In  the  plead- 
ings in  the  case.  While  this  direct  question 
was  not  involved  in  the  case  of  Meyer  v. 
Butt,  44  Ga.  468,  Judge  McCay,  in  the  opin- 
ion, recognizes  the  principle  of  estoppel 
above  referred  to,  and  uses  this  language: 
"We  recognize  fully  the  principle  that  a 
judgment  between  the  parties  is  conclusive 
on  the  subject  of  dispute  unless  attacked 
for  fraud,  and  we  agree  that  generally  a 
trust  estate  is  bound  by  a  judgment  against 
a  trustee."  It  was  further  stated  in  the 
opinion  that  it  might  be  "laid  down  as  a 
general  rule  that  a  judgment  against  a  trus- 
tee, In  a  suit  where  he  is  the  sole  defend- 
ant, and  where  the  plaintiff  Is  seeking  to 
charge  the  trust  estate  with  debt  contracted 
by  the  trustee  for  his  own  benefit,  is  prima 
facie  fraudulent*'  In  such  a  case,  if  the 
cestui  que  trust  was  not  a  party  to  the  suit, 
and  did  not  consent  in  any  way  to  the  judg- 
ment, equity  would  Interfere  to  enjoin  the 
enforcement  of  such  a  judgment 

It  is  not  necessary  to  determine  whether, 
under  the  facts  alleged,  the  judge  who  pass- 
ed the  order  was  disqualified,  as  the  person 
attempting  to  set  up  the  disqualification  will 
not  be  heard  on  this  question.  Neither  Is 
it  necessary  to  decide  what  effect  the  order 
authorizing  the  creation  of  the  lien,  and  the 
sale  under  the  judgment  obtained  in  this 
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proceeding,  would  have  upon  the  interest  of 
the  minora  or  othera  interested  in  the  es- 
tate, but  possibly  not  r^resented  by  the 
trustee.  '  The  petition  In  this  case  shows  a 
state  of  facts  which  operates  as  an  estoppel 
upon  the  trustee,  and  this  estoppel  operates 
against  all  those  whom  he  was  and  is  le- 
gally authorized  to  represent,  but  against  no 
othera.  There  being  no  defendant  to  the 
proceeding  except  the  successor  to  the  trus- 
tee who  obtained  the  order,  incurred  the 
debt,  and  created  the  mortgage,  there  was 
no  error  in  directing  that  the  plaintiff  was 
entitled,  as  against  him,  to  foreclose  the 
mortgage.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 

(101  Oa.  568) 

GRACE  T.  MAYOR,  ETC.,  OP  HAWKINS- 
VILLB. 

(Supreme  Court  of  Georgia.  May  22,  1897.) 
Municipal  Corporations  —  Chartbr  —  Obnbrai* 
Wblfarb  Clausb. 
WhDe,  under  the  "general  Velfare  clause" 
usually  found  in  the  charters  of  towns  and  cit- 
ies, such  municipal  corporations  may,  within 
the  limits  fixed  by  the  constitution,  incur  a  debt, 
and,  in  a  manner  pointed  out  by  law,  issue  bonds 
for  the  purpose  of  raising  money  to  be  used  in 
the  erection  of  needed  public  improyements,  yet 
where,  by  a  yalid  constitutional  amendment  to 
its  charter,  authority  is  conferred  upon  a  par- 
ticular municipal  corporation  to  issue  bonds,  in 
a  sum  not  exceeding  |10,000,  for  the  purpose  of 
erecting  a  system  of  waterworks,  such  amend- 
ment ooerates  as  a  limitation  upon  the  power 
ordinarily  dedudble  from  the  general  welfare 
clause:  and  such  mnnicipal  corporation  has  no 
authority  to  issue  bonds  for  that  purpose  in  ex- 
cess of  the  sum  named  in  the  amendment  to  Itii 
charter,  even  though,  in  connection  therewith,  it 
be  proposed  to  erect  an  electric  light  plant  The 
erection  of  a  system  of  waterworks  under  the 
amended  charter  must  be  dealt  with  and  provided 
for  as  an  independent  public  improvement,  and 
an  issue  of  bonds  to  raise  money  for  that  purpose 
cannot  be  included  in  a  more  extended  scheme, 
which  contemplates  raising  a  greater  sum  for 
other  and  additional  purposes. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  county; 
C.  C.  Smith,  Judge. 

Suit  by  T.  H.  Grace  against  the  mayor  and 
aldermen  of  Hawklnsville  to  restrain  the  is- 
suance of  bonds  for  an  electric  light  and  wa- 
terworks plant  From  an  order  refusing  the 
injunction,  plaintiff  brings  error.    Beversed. 

Jordan  &  Watson,  for  plaintiff  in  error.  J. 
H.  Martin,  for  defendant  in  error. 

ATKINSON,  J.  By  an  act  of  the  general 
assembly  approved  December  8,  1882  (Acts 
1882-^,  p.  243),  the  town  of  HawkiusviUe 
was  incorporated.  By  the  tenth  section  of 
that  act  it  was  enacted  '*that  said  corporation 
shall  haye  and  enjoy  all  the  rights,  privileges 
and  powers  incident  to  such  corporations,  not 
repugnant  to  the  constitution  of  the  United 
States,  the  constitution  of  this  state,  and  the 
laws  made  in  pursuance  thereof;  and  said 
corporation,   by   their   mayor  and  aldermen. 


shall  have  full  power  and  authority  to  enact 
and  enforce  all  ordinances,  by-laws,  rules  and 
regulations  necessary  for  the  good  govern- 
ment of  said  town,  and  securing  the  health 
of  the  inhabitants  thereof,  and  that  may  be 
necessary  to  carry  this  act  into  full  effect" 
By  an  act  approved  December  20,  1802  (Acts 
1892,  p.  149),  the  mayor  and  aldermen  of  the 
town  of  Hawkinsviile  were  authorized  to  sub- 
mit to  the  qualified  voters  of  that  town,  under 
the  provisions  of  (>>de  1882,  K  508i-^308m,  in- 
clusive, the  question  of  issuing  bonds  for 
waterworks  for  said  town.  This  act  provided 
that,  in  the  event  the  qualified  voters  should 
approve  the  issue  of  such  bonds,  then  the 
mayor  and  aldermen  should  have  authority  to 
issue  them,  for  the  purpose  of  providing  and 
building  waterworks  for  said  town,  in  a  sum 
not  to  exceed  $10,(X)0.  Subsequent  to  the 
passage  of  this  act  (that  is  to  say,  on  June  17, 
1896),  hi  pursuance  of  action  previously  taken 
thereon  by  the  municipal  authorities,  an  Sec- 
tion was  held  in  said  town  to  determine  wheth- 
er or  not  it  should  issue  bonds  for  the  purpose 
of  establishing  electric  lights  and  waterworks 
in  and  for  said  town;  and,  the  proposition  to 
issue  such  bonds  having  been  approved,  the 
mayor  and  aldermen  were  proceeding  to  issue 
and  sell  bonds  for  those  purposes  to  the 
amount  of  $30,000.  Thereupon  a  petition  was 
filed  to  enjoin  this  action  of  the  corporate  au- 
thorities, upon  the  ground  that  the  mayor  and 
aldermen  had  no  authority  of  law,  other  than 
the  provisions  of  the  act  above  referred  to,  for 
the  issuing  of  bonds,  either  for  the  purpose 
of  erecting  an  electric  light  or  waterworks 
plant,  and  that,  inasmuch  as  they  were  pro- 
ceeding to  issue  lixmds  in  a  sum  in  excess  of 
that  authorized  by  the  charter  power,  such  ac- 
ticm  was  illegal,  and  necessarily  prejudicial  to 
the  petitioners,  who  were  taxpayers;  and  there- 
upon they  sought  an  injunction.  The  court 
refused  the  prayer  of  the  petitioners,  and  they 
excepted. 

In  determining  whether  or  not  the  court 
erred  in  refusing  the  injunction,  It  will  be 
necessary  only  to  ascertain  whether  the  cor- 
porate authorities,  in  proceeding  to  issue 
the  bonds  in  question,  were  acting  within 
the  powers  conferred  upon  them  by  the  char- 
ter of  the  town,  and  to  what  extent,  if  any, 
the  powers  originally  conferred  upon  the 
town  of  Hawklnsville  were  modified  by  the 
act  of  1892.  The  powers  conferred  by  the 
original  charter  of  the  town  were  broad 
enough  to  include  the  authority  sought  to  be 
exercised  in  the  present  instance.  The  ''gen- 
eral welfare  clause"  contained  in  that  char- 
ter Is  exceedingly  broad  and  comprehensive 
in  scope.  It  confers  upon  the  municipal 
corporation,  in  express  terms,  "authority  to 
enact  and  enforce  all  ordinances,  by-laws, 
rules  and  regulations  necessary  for  the  good 
government  of  said  town,  and  securing  the 
health  of  the  inhabitants  thereof."  In  as- 
certaining the  powers  Intended  to  be  con- 
ferred by  this  last  grant,  it  is  only  neces- 
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Bary  to  inquire  what  powers  are,  under 
our  Oode,  usually  incident  to  corporationB  of 
the  class  to  which  the  town  of  Hawklnsrtlle 
belongs.  A  reference  to  section  786  of  the 
Code  of  1882,  wherein  such  powers  are  de- 
fined, will  show,  among  others,  that  the 
town  had  the  power  "to  erect  or  authorize, 
or  prohibit  the  erection  of  gas-works  or  wa- 
ter*works  in  the  town,"  an^  numerous  other 
powera  which  were  by  the  general  assembly 
deemed  necessary  to  the  welfare  of  its  In- 
habitants. Section  10  of  the  act  incorporat- 
ing the  town,  which  is  above  quoted,  when 
taken  in  connection  with  the  provisions  of 
the  Ck>de  defining  the  powers  usually  inci- 
dent to  municipal  corporations  of  that  class, 
embraces  all  the  powers  contained  in  the 
general  welfare  clauses  usually  found  in  the 
charters  of  towns  and  cities,  and  likewise 
many  special  grants  of  authority  not  usually 
embraced  by  such  general  welfare  clause. 
The  lighting  of  its  streets  by  electric  light 
might,  by  the  municipal  authorities,  have 
been  well  deemed  essential  to  the  good  gov- 
ernment of  the  town  of  HawkinsviUe;  and 
this  alone  would  have  authorized  the  adop- 
tion of  such  means  to  that  end  as  might,  in 
the  discretion  of  the  mayor  and  aldermen, 
have  seemed  best;  and  thus  from  the  gen- 
eral power  they  would  have  derived  the  spe- 
cial power  to  establish  a  system  of  electric 
lights.  An  adequate  supply  of  wholesome 
drinking  water  might  well  have  been  deemed 
essential  to-  the  preservation  of  the  good 
health  of  the  community;  and,  if  so,  in  the 
charter  was  found  power  to  establish  a  sys- 
tem of  waterworks,  if  that  were  necessary 
to  provide  the  citizens  with  water  for  drink- 
ing and  other  domestic  purposes.  See  May- 
or, etc.,  V.  Gobat,  28  6a.  50.  Under  the 
constitution  of  this  state,  the  mayor  and  al- 
dermen, within  the  limits  embraced  by  that 
instrument,  were  authorized  to  incur  such  in- 
debtedness as  might  be  necessary  to  carry 
into  effect  the  powers  conferred  by  the  char- 
ter; and,  under  the  general  law  existing  at 
the  time,  they  would  have  had  ample  power 
to  create  such  a  debt  as,  in  their  discretion, 
was  reasonably  necessary  in  the  erection  of 
waterworks  and  an  electric  light  plant  The 
act  of  1892,  however,  operated  as  a  modifi- 
cation of  the  general  power  conferred  by  the 
charter,  and  repealed  it,  to  the  extent  of 
limiting  the  sum  authorized  to  be  appropri- 
ated in  the  erection  of  waterworks  to  $10,- 


000.  The  effect  of  this  act  was  to  modify 
the  powers  conferred  by  the  charter.  It  said 
to  the  mayor  and  aldermen,  "You  may  stfll 
erect  your  system  of  waterworks,  but  at  a 
cost  not  to  exceed  $10,000."  These  two  stat- 
utes fall  within  the  well-established  rule 
that  where  the  provisions  of  a  former  and 
later  statute  are  inconsistent  and  repugnant, 
in  respect  of  the  same  subject-matter,  the 
latter  statute  is  a  repeal  of  the  former,  to 
the  extent  of  the  inconsistency  or  repug- 
nancy. In  the  present  case,  under  the  first 
statute  enacted,  the  power  to  issue  bonds  or 
to  incur  indebtedness  for  the  erection  of 
waterworks  was  limited  only  by  the  wise 
discretion  of  the  mayor  and  aldermen.  Un- 
der the  provisions  of  the  second  act,  a  lim- 
itation was  placed  upon  the  exercise  of  this 
discretion,  so  that  in  no  event,  for  that  pur- 
pose, could  the  indebtedness  incurred  by 
them  exceed  the  sum  of  |10,000.  The  two 
provisions  are  inconsistent  and  repugnant 
They  fall  within  the  provisions  of  the  rule 
above  stated.  The  later  statute  repeals,  pro 
tanto,  the  former.  In  this  state  of  the  law, 
how  stands  the  contemplated  issue  of  bonds? 
The  proposition  is  to  issue  bonds  to  the  ex- 
tent of  $30,000  for  the  two  purposes  Jointly. 
The  power  to  issue  bonds  for  one  of  these 
purposes  is  limited.  The  municipal  authori- 
ties do  not  appear  to  be  acting  within  the 
limitation  imposed  by  the  statute.  Some 
portion,  then,  of  this  issue  of  bonds  is  ille- 
gal It  not  being  possible  to  separate  that 
which  is  legal  from  that  which  is  Illegal,  the 
entire  issue  should  have  been  enjoined. 
There  is  no  provision  of  law  for  uniting  the 
two  public  Improvements  under  one  scheme 
of  issuing  bonds.  The  power  to  Issue  bonds 
for  waterworks,  as  well  as  that  to  Issue 
bonds  for  electric  lights,  is  derived  from  the 
general  provisions  of  the  charter  of  the 
town,  but  the  act  of  1892  imposes  a  limita- 
tion upon  the  former  which  does  not  apply 
to  the  latter  power.  For  this  reason  the  two 
improvements  cannot  be  amalgamated. 
They  must  necessarily  be  dealt  with,  under 
the  present  state  of  the  la,w  applicable  to  the 
town  of  Hawkinsville,  as  separate  and  in- 
dependent public  improvements;  and,  until 
the  act  of  1802  is  repealed,  its  provisions  can- 
not be  disregarded.  We  think,  therefore, 
the  court  erred  In  refusing  the  injunction 
prayed  for,  and  the  Judgment  is  accordingly 
reversed.    All  the  Justices  concurring. 
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MEM0BANDX7M  DECISIONS. 


HAKRISS  et  aL  T.  WRIGHT  et  aL  Appeal 
of  GREEN  et  al.  (3upreine  Court  of  North 
OaroliDa.  Nov.  16,  18&7.)  Appeal  from  supe- 
rior court,  New  Hanover  county;  Mclver,  Judge. 
Action  by  W.  N.  Harrisa  and  others  against  S. 
P.  Wright  and  others.  From  a  judgment  in 
favor  of  plaintiffs,  defendants  H.  McL«  Green 
and  others  appeal.  Reversed.  J.  D.  Bellamy 
and  T.  W.  Strange,  for  appellants.  Geo.  Roun- 
tree  and  Iredell  Meares,  for  appellees. 

FAIRCLOTH,  C.  J.  This  case  is  governed  bv 
the  opinion  in  Harriss  v.  Wright  (at  this  term) 
28  B.m.  269.     Reversed. 


HARRISS  et  al.  v.  WRIGHT  et  aL  Ai 
of  TAYLOR  et  al.  (Supreme  Cotirt  of  North 
Carolina.  Nov.  16,1897.)  Appeal  from  supe- 
rior court,  New  Hanover  county;  Mclver, 
Judge.  Action  by  W.  N.  Harriss  and  others 
against  S.  P.  Wright  and  others.  From  a 
judgment  in  favor  of  plaintiffs,  defendants 
Walker  Taylor  and  others  appeal.  Reversed. 
Frank  McNeill  and  Herbert  McGlammy,  for 
appellants.  Geo.  Rountree  and  Ireddl  Meares, 
for  appellees. 

FAUICLOTH.  C.  J.  This  case  is  governed 
by  the  opinion  m  Harriss  v.  Wright  (at  this 
term)  28  S.  B.  269.     Reversed. 


KIOHMOND  BUILDING  &  LOAN  00.  T. 
CARR.  (Supreme  Oourt  of  North  Carolina. 
Nov.  9,  1897.)  Appeal  from  superior  court, 
Durham  county;  Timberlake,  Judge.  Action  by 
the  Richmond  Building  A  Loan  Company 
against  J.  S.  Carr.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 
Guthrie  &  Guthrie,  for  appellant.  Winston  & 
Fuller,  for  appellee. 

FAIRCLOTH,  C.  J.  This  case  is  governed 
by  the  opinion  in  Bank  v.  Carr  (at  the  present 
term)  28  &  B.  186.    Judgment  affirmed.    . 


STATE  ex  rel.  PEARSON  v.  WILSON. 
(Supreme  Cburt  of  North  Carolina.  Dec.  23, 
189t.)    Appeal  from  superior  court,  Wake  coun- 

Sr}  Robinson.  Judge.  Quo  warranto  on  rela- 
on  of  John  EL  Pearson,  against  S.  Otho  Wilson, 
railroad  commissioner.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  R.  O. 
Burton,  Spier  Whltaker.  and  J.  a  L.  Harris, 
for  appellant  MacRae  &  Day  and  A.  C.  Avery, 
for  appellee. 

DOUGLAS,  J.  The  facts  in  this  case  are  sub- 
stantially similar  to  those  in  Caldwell  v.  Wil- 
son, 28  S.  E.  554,  and  the  questions  of  law  are 
identical.  For  the  reasons  given  in  tiiat  case, 
the  judgment  in  this  case  in  the  court  below  is 
affirmed,  and  judgment  will  be  entered  here  that 
the  relator,  Pearson,  is  entitled  to  the  office  of 
railroad  commissioner,  now  held  by  the  defend- 
ant, Wilson;  that  the  defendant  is  not  entitled 
thereto,  and  that  he  be  ousted  therefrom;  and 
that  the  relator,  Pearson,  be  placed  in  the  pos- 
session of  said  office,  with  all  its  records  and  ap- 
purtenances thereunto  rightfully  belonging.  Af- 
firmed. 


HUGHES  et  al.  t.  EDISTO  OTPRES&- 
SHINGLE  00.  et  al.  S(X)TT  et  al.  v.  SAME. 
(Supreme  Court  of  South  Carolina.  May  28, 
1896.)  Action  by  R.  M.  Hughes  and  Winfield 
Scott  and  others  against  the  Edisto  Ct^press-Shin- 
gle  Company  and  others.  The  cases  were  con- 
solidated, and  from  the  decree  plaintiffs  and 
certain  of  the  defendants  appeal.  The  appeal 
of  the  David  Libby  (Company  was  dismissed. 
Motion  to  reinstate  granted.  Mordecai  &  Gads- 
den, for  the  motion.    S.  G.  Mayfield,  opposed. 


STATE  et  al.  v.  PARLBR.  County  Treasurer. 
(Supreme  Court  of  South  Carolina.  Jan.  17, 
1898.)  Petition  by  the  state  of  South  Carolina, 
the  attorney  general,  and  others,  against  L.  B. 
Parler,  as  county  treasurer  of  Dorchester  coun- 
ty, for  mandamus.  Dismissed.  Lord  &  Burke, 
for  petition.  Howell  &  Gruber  and  Henderson 
Bros.,  opposed. 

McIVER,  G  J.  The  court  having  reached  the 
conclusion  that  there  is  no  ground  for  the  man- 
damus prayed  for  in  the  petition,  and  it  being  im- 
portant to  the  public  interests  that  this  conclu- 
sion should  be  announced  without  further  delay, 
it  is  ordered  that  the  petition  be  dismissed.  The 
reasons  for  this  conclusion  will  be  stated  in  an 
opinion  to  be  hereinafter  filed. 


CROMWELL  v.  CROMWELL,  Sheriff. 

(Supreme  Court  of  Appeals  of  Virginia.     Qept. 

23,  1897.) 

]CAin>AMns— CoNTsicFT— Habias  Cobpus. 

Petition  by  E  F.  Cromwell  for  a  writ  of  habeaa 
corpus.    Prisoner  remanded. 

A.  P.  Thorn  and  John  W.  Happer,  for  peti- 
tioner. Judson  &  Woodhouse  and  Burroughs  &. 
Bro.,  for  sheriff. 

HARRISON,  J.  The  court  is  of  opinion  that 
the  circuit  court  of  Norfolk  county  did  not  ex- 
ceed its  powers  in  awarding  the  writ  of  man- 
damus commanding  the  petitioner  to  perform  tiie- 
duties  imposed  upon  him  by  law  as  a  member  of 
the  electoral  board  of  Norfolk  county,  namely, 
to  aE^)oint  the  judges  of  election  for  the  West 
Berkley  voting  precinct  and  the  Churchland  pre- 
cinct, and  for  the  other  precincts  of  said  county; 
to  appoint  another  memoer  for  said  board  as  a 
successor  in  the  place  of  J.  J.  Warren  deceased; 
and  to  elect  the  secretary  of  said  board. 

The  court  is  further  of  opinion  that  ttte  said 
coipmand  of  the  circuit  court  not  being  beyond 
its  power,  in  whole  or  in  part,  but  in  all  respects 
such  as  said  court  had  jurisdiction  to  make,  the 
subsequent  proceedings  for  contempt  cannot  be 
reviewed  In  this  application  for  the  writ  of  ha- 
beas corpus. 

The  petitioner  is  therefore  remanded  to  the 
custody  of  the  sheriff  of  Norfolk  county,  and  it 
is  adjudged  that  said  petitioner  do  pay  tne  costs 
of  this  proceeding,  including  the  cost!  of  hi» 
transportation' to  and  from  this  place. 


End  of  Oasbs  m  Vol.  2& 
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